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ABADI — See (1) Landlord and Tenant. 

(2) Custom, Punjab. 

ABANDONMENT-Of appeal. 

See C. P. Code, O. 23, R. I. 

Of claim. 

See C, P. Code, O. 23, r. 1, 

Of holding. 

See Landlord and Tenant, 

Of issue. 

See (1) C. P, Code. Os. 6 , 7, 8. 

(2) Practice, 

Of partnership. 

See Partnership. 

Of plea. 

See (1) Legal Practitioner. 

(2) Practice. 

Of portion of claim, in respect of 
which Court-fee is deficient. 

See Court Fees Act, S. 10. 

Of Tenancy. 

See Landlord and Tenant. 

Of Tenure. 

See Landlord and Tenant. 

Of Wife! 

See (1) Husband and Wife. 

(2) Restitution of Conjugal Rights. 

(3) Hindu Law—Maintenance, 

V. » a Of Worldly Affairs. 

S$* Hindu Law—Succession, 


ABATEMENT-Of appeal. 

See C. P. Code. O. 22, R. 9. 

4 

Of cause of action. 

See C. P. Code, O. 22, R, 1. 

Of pauper application. 

See C. P. Code, O. 32, R. 2 (1882, 3. 403) or 
O. 22, R. 3 ( 1 ) US82, S. 36.5). 

Of rent. 

See (1) Landlord and Tenant—Rent. 

(2) Transfer of Pboff.rty .Act, S. 108, 

Of Suit. 

See C. P. Code, O. 22. 

Of wrong. 

See Torts. 

Partial. 

See C. P. Code, O. 22, R. 4 (1882, S. 368). 
j ABSENCE— C. P. Code, O. 17, Rr. 2, 3. 

i Adverse possession. 

I 

• _ 

I See Adverse Possession. 

Co-sharers. 

See Co-sharers and Co-owners. 

i 

I From British India. 

j See Limitation Act, S, 13, 

i 

1 

I Of Reasonable and Probable Cause. 

! See Tort and Malicious Prosecution. 

I 

ABSOLUTE ESTATE. 

See Hindu Law—( l) Will. 

(2) Stridhan, 

(3) Widow, 
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ABSOLUTE GRANT. 

See (1) Mahomedan Law. 

(2) Will — Construction. 

ABSOLUTE OCCUPANCY HOLDING. 

See (1) C. P. Tenancy Act (1898), S. 41. 

(2) Landlord ^^nd Tenant, 

(3) Occupancy Holding. 

ABSOLUTE OCCUPANCY TENANT. 

See (1) Occupancy Holding. 

(2) C. P. Tenancy Act, 

ABSOLUTE PRIVILEGE. 

See (1) Evidence Act, Ss. 123, 129. 

(2) Tort—Defamation. 

ABUSE — Ste Tort—Defamation. 

ABUSE OF PROCESS OF COURT. 

See Civil Pro. Code, S. 151 and O. 21, 
Rr. 89-91. 

ABUSIVE LANGUAGE — See Abuse. 

ABUSE—S’ait for damages. 

See Tort—Defamation. 

ABWAB. 

See (I) B. T. Act, Ss. 74 and 75. 

(2) Landlord and Tenant. 

(3) Mad. Est. Lands Act, Ss. 3 (11), 

143 AND 144. 

(4) Words and Phrases. 

ACCELERATION OF ESTATE. 

See Hindu Law—Widow. 

ACCEPTANCE. 

See (1) Contract. 

(2) Contract Act, S. 3. 

Of an overdue Instalment. 

See (1) Limitation Act, Arts. 74, 75, 182. 

(2) Contract Act, S. 62. 

Of Executorship, 

See (1) Executor. 

(2) Probate. 

Of Gift. 

See (1) Hindu Law—Gift, 

(2) Mahomedan Law—Gift, 

(3) T. P. Act, S. 122. 

Of Goods by Buyers. 

See Contract Act, Ch. VII. 

Of Patta not in Accordance with Law. 

See (1) Landlord and Tenant, 

(2) Madras Esta-As Lands Act. 

Of Vakalat. 

See (1) Legal Practitioner. 

(2) Practice, 

ACCEPTOR. 

See Bills of Exchange—Hundi. 

ACCESSION. 

See Alluvion and Diluvion, 

accident. 

See Railways Act, Ch. VIII, 

ACCOMMODATION. 

See (1) Bills of Exchange—Hundi. 

(2) Negotiable, Instruments Act. 


ACCOMPLICE. 

See (1) Evidence. 

(2) Evidence Act, Ss. 114, III (6) & 133. 

ACCORD AND SATISFACTION. 

See also Contract Act, S. 62. 

-- Plea of — Extinguishment of prior rights^ 

Where there is accord and satisfaction by a 
’ substituted agreement, the antecedent rights of 
the parties inter se are abandoned in consideration 
of the acceptance by all of a new agreement. 
The consequence is that when such an accord and 
satisfaction takes place the prior rights of the 
parties are extinguished. They have in fact been 
exchanged for the new rights; and the new 
agreement becomes a new departure and, the 
rights of all the parties are fully represented by it. 
[Lord Monltotu) Saminathan Chetty v» Palaniappa 

Chetty. 18C. W.N. 617= 

(1914) A.C. 618=261. C. 228=41 1. A. 142 (P.C.) 

' ACCOUNTS. 

' See (1) Co sharer. 
i (2) Court Fees Act. 

i (3) Contract Act, Ss. 213, 253 to 258. 

(4) Evidence Act, Ss. 34, 114, etc, 

(5) Jurisdiction, 

ACCOUNTS. 

Cause of action. 

Liability. 

Limitation. 

Mortgagor and Mortgagee. 

Principal and Agent. 

Settled. 

Stated—what is. 

Suit for. 

Suit on. 

Suit—Small Cause. 

Trustee. 

Cause of action. 

- Cause of action — Limitation, 

Where there are dealings between two parties 
which give rise to a continuous account so that 
one item, if not paid, shall be united with 
another and form one continuous demand, the 
whole together forms but one cause of action 
and cannot be divided, (fenkins^ C. y, and 
Woodroffe^ y,) Kedar Nath Mitter v, Dinobandhu 

Saha. 42 Cal. 1043 = 

31LC. 626=19 0. W.N. 724. 

- Cause of action—Splitting of — Test, 

If the items in an account arc so connected to¬ 
gether that it appears the dealing is not intended 
to terminate with one contract, but to be conti¬ 
nuous, so that one item if not paid, shall be 
united with another and form one continuous 
demand the whole together forms but one cause 
of action and cannot be divided. 

It is a question of fact, to be determined on the 
merits of each case, whether there was an inten¬ 
tion to keep only one account for all the dealings. 
(Kemp, A, y. C.) Firm of Lilaram Madhavdas v. 
Firm of Husseinbhoy Karimji and Sons 

671. C. 44=15 S. L. R. 207=1922 S. 15. 

Liability. 

— to rendtr—Agent of guardian of 

mtnor—Liabihty of agent to minor. 





CIVIL BiaESi^, 1*911—1028. 




ACCOONTS-Liability. 

An agent appointed by a guardian of a minor 
is not liable to account to the minor for acts 
done by him as agent, the principle regarding 
trustees de son tort not being applicable to him. 
(Abdur Rahim^ O. C, y and Aylinf^y y.) Rama- 

NATHAN ChETTIAR V, MCTHIAH ChHTTY. 

43 Mad, 429 = 38M.L.J..247=11L.W. 405 = 

561. C. 358=(1920) M. W. N. 270 = 

27 M. L. T. 242. 

Limitation. 

See Limitation Act, Arts. 85, 88 and 89. 

Mortgagor and Mortgagee. 

See (1) C, P, Code, O. 34, Rr. 2—8. 

(2) T. P. Act, Ss. 72 and 76. 

Principal and Agent. 

See also (1) Contract Act, S.213. 

(2) Lim. Act, Arts. 89 and 90. 

———•^Principal and agent—Whole accounts to be 
taken. 

Although an agent must render accounts to his 
principal of all his dealings in the various transac¬ 
tions carried on by him uS agent on behalf of 
the principal, yet, unless there is a special 
contract in that behalf, the principal is not entitled 
to select capriciously a single transaction and 
obtain the fruits thereof without an adjustment of 
the rights and liabilities of the parties in relation 
to their transactions. (Mookerjee and Holtnwood^ 
yy.) Godhan Ram Bhakat v. Jaharmall. 

40 Cal. 335 = 17 C.W.N. 67 = 16 LG. 583 = 

17 C. L. J. 636. 


ACCOUNTS-Settled. 


^Principal and agent—Suit for shws due. 



A suit for money found due from an agent on 
an account being taken, and a suit for rendering 
an account are really identical. 32 Cal. 719, Rel. 
(Saha:rfuddin and Ooxcy yy.) Jhapajhanessa Bieee 
V, Hama Sundari Chaudhurani. 

16 C. W. N. 1042=16 I.U. 414=16 C.L.J, 288. 

- '^Principal and agent—Suit for accounts—^ 

Mode of proving items in dispute. 

In proving accounts, the best mode is to call 
upon the defendant to show what items he disputes 
and then ask the plff. to prove them. {Chcvisy y.) 
Tulsiram V. Karmchand. 

36 P.L.R. 1912=13 I.C. 955=25 P.W.R. 1912. 

Settled. 

Settledy Reopening of* 

A person, who, has executed a second account 
and a promissory note to pay the dues under the 
previous account, he having first examined the 
previous account and acknowledged its correct- 
ftess, cannot be allowed to question the settlement 
and reopen the accounts, (Ryves and Gokul 
Prasady yy,) Benayak Prasad Pande v. Bishun 

Datt Patkak. L. R. 3 A, 308. 

■ ■ ' • ^Seiiledy Re-qpening of-^Fraud — Error, 

Accounts settled between parties may be re¬ 
opened on the ground of substantial error or 
fraud. If the errors are sufficient in number and 
importance whether caused by fraud or mistake 
or where the parties occupy a fiduciary relation 
**g*i trustee, agent, guardian, etc., it is easier to 
fc-open the account. (MearSy C. y. and Bannerji, 
3f*) ^ BhAOWAN BaKSH SlNOH V. JOSHE Damodarji. 

42 A. 230=691.0. 20=18 A. L. J, 100. 


■ — — Re~opening of—fraudulent entries 
Proof of — Re-openiug of whole accounts. 

If in a settled account a single fraudulent entiy 
is shown in the case of persons occupying the 
position of principal and agent or trustee and 
cestui qne trusty the Court will actually re-open an 
account extending over a great number of years, 
(Walsh and btuart, f 

Macdonald Co. Ltd. 41 All. t ook 

17 A.L.J. oUO. 

■- -Settled—Reopening of—Fraud. 

In a suit the plaintiff prayed that the defendant 
No. 1 might be ordered to render correct accounts 
of the profits of certain property and that upon the 
taking of those accounts, the document should be 
held to be valid only for the amount that should 
be found due on taking the accounts. The docu¬ 
ment itself and the circumstances of the case do 
not suggest fraud but that a certain debt was 

fraudulently entered as consideration : 

HeLdy that the plaintiff alleged no fraud entitling 
him to go into evidence to reopen the accounts 
which were settled at the time the mortgage was 
executed. (RtchardSy C.J. and 

Koman Das. 35 I.C. 603 (All.) 

- Settled— Re-Opening' of—When allowed. 

Where accounts are impeached on the ground 
of fraud, two or three instances of particular 
items, which can be taken as false and fraudulent, 
must be brought to the notice of the Court before 
it can be called upon to order the accounts to be 
re-opened from the first. But before the defen¬ 
dant could ask the Court to re open the account, 
he is bound to allege fraud, {Macleody C. J. and 
Coyajee. f.) Sankal Chand v. Chimanlal. _ _ . 

70 I.C. 839 = 1923 Bom. 16 (1.) 


•Settled — Re-opiuing of — Reasons. 


An account once taken in the presence of the 
parties interested and acquiesced in by them will 
not be lightly reopened. (Mookerjee and Pantouy 
yy.) PuLiN Behari Roy v. Mahendra Chandra 

Ghosal. 67 I.C. 10 = 34 C.L.J. 405. 

- -Settled-^Suit on—Other accounts. 

An action for the balance of a settled account 
would not be restrained merely because there 
were other unsettl ed accounts between the par¬ 
ties. (Mookerjee and Rocy yy.) Ramnath Gagoi 

V. PiTAMBAR Deb. 43 Cal. 733 = 22 C.L.J. 339 = 

311.C.430=21C.W.N. 632. 

— ^^Setiled^Suit for excess commission retained 
by. 

A suit for the recovery of the excess commis¬ 
sion retained by an administrator pendente Itte 
is not so much a case of opening a settled account 
as of enforcing a claim against fiduciary agent, 
(Jenkinsy C. J. and Woodroffe, y.) Osmond Beeby 
V. Khitish Chandra. 

41 Cal. 771=26 LC. 284=18 C.W.N. 631. 

Settled — Re-opening of—Trustee and Cestui- 
que-trust. 

Some objection in substance or some error in 
the account must be shown to re-open an account 
settled between a trustee and Cestut-que-brust* 
(Holmwood and Chapman^ yy.) Bejoy Krishna 
Majumdar V. Dwarika Krishna Majumdar. 

25 I. C. 218 (C). 
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ACCOUNTS-Settled. 

-—— Settled— Re-opening of—Principal and 

agent—Claim against surety. 

As between a principal and an agent, settled 
accounts will not be re-opened unless fraud 
or undue influence is established. In a suit by the 
principal against the surety, the surety is not 
bound by an admission of the debtor as to the 
sum due. He is not even concluded by a judg¬ 
ment or award against the principal; he is entitl¬ 
ed to have the accounts taken in his presence. 
(Mookerjec and Beachcrofty JJ.) 

'a. Sri Prasad Das. 17 C. W. N. 1060^ 

19 1. C. 901 = 19 C. L. J. 152. 


ACCOUNTS-Suit for. 


Settled— Suit on the original transaction. 


■Settled—Be-opening of. 


An account which has been settled and acquies 
ed in, cannot be rc-opened unless fraud is pioved 
though the accounts may be wrong and final 
settlement had not been made. (Mookerjee and 
Teunon, jy.) Gokul Krishna Das r Shashi 


Settled— Re-Opening of. 


Only on specific allegations of fraud or mistake 
a settled account can be re-opened. {Le Rossignol^ 
Radha Kishen V, Tikath Ram. 

^ 1 Lah. L. J. 220. 


Settled —// bar to suit. 


Where in a suit for recovery of money from the 
deft, it is found that the plff. had, after a settle¬ 
ment of accounts, admitted hia liability to pay the 
deft, a certain sum of money. Held^ that as there 
was no settlement by compromise by the parties 
but only an ascertainment of the exact balance 
upon an examination of the accounts, the plff. 
was not barred from showing that there were 
errors in the accounts, but in view of the admis¬ 
sion of the plff, the onus lies on him to show that 
the accounts were not properly examined. 5 M.I. 
A. 372; 32 B. 353, Dist, (Shah Din and Chevis,, 
fj.) Khazan Chaxd V, Committee of the Noti¬ 
fied Area, Sangla Hill. 62 P.L.R. 1918 = 

46 I.C. 545 = 133 P.W.R. 1918. 

Settled — Rc~opening of—-Defence to a suit. 

If circumstances are proved which would 
entitle an obligee to go behind a settled account, 
he would be equally entitled to plead in defence 
to a suit based on an obligation alleged to flow 
from any such settled account, that the considera¬ 
tion based on that account has never been 
received. The mere fact that a mortgage has 
been taken by way of security for that obligation 
does not disentitle the deft, from raising the plea. 
(Sadasiva Iyer and Phillips^ JJ) Zemindar of 
Karvetnagar V. Subbaraya Pillai. 

(1918) M. W. N. 146=43 I.C. 871=7 L. W. 36. 

- Settled — Re-opening of. 

The Court will re-open a settled account where 
the account has been shown to be erroneous to 
a considerable extent in amount as well as in the 
number of items and also where a fiduciary 
relation exists though a less considerable extent 
of error is shown or one or more fraudulent errors 
or omissions are shown. (Abdur O.C.y, 

and Phillips^ J,) RamaswamI Aiyer v. Gnana- 

MAM Nachiar. 31 M.L.J. 851 = 

(1917) 121=37 981=5 KW. 279. 


Where accounts were taken between a mort¬ 
gagor and a mortgagee and it was agreed a 

certain portion of the property should be sold for 
the amount due to the plaintiffs : Held, that a 
suit was not maintainable on the mortgages and 
the only course open to the plaintiffs was to sue 
for the specific performance of the contract to sell. 
(Sankaran Nair and Oldfield, JJ) Elichi Ussack 

Ramaswami Iyer. t t eco 

29 I.C. 982 = 28 M.L.J. 662. 

- Settled—Re-opening of—Grounds for. 


Where the creditors and a servant of a debtor 
di'ew up a settlement of accounts in the absence 
of the debtor and the debtor in return signed the 
settlement without scrutiny the debtor could not 
be bound by the settlement. A Court will not 
hold a party liable to a settlement which has 
been obtained from him under improper circum¬ 
stances and it will allow him to surcharge and 
falsify it especially when the intention of the 
parties was merely to ascertain the state of 
accounts and not to accept a lump sum in settle¬ 
ment of their differences. 5 M.I.A. 372, Rel. 
(Wallis, C,y, and Contis Trotter, J,) Krupasindhu 

Sahu V. Raja of Kallikota. 29 I.C. 718 (M.) 

% 

•Settled, Re-opening of—Mistake can be 


proved. 

A person is always entitled to prove if he can 
that there was a mistake in the accounts and 
that he signed them as correct by mistake, 
(Batten, C.) Seth Bhojraj v. Panda Shankar- 

NATH. 71LC.45 (2) = 1922 Nag.265. 

- Settled — Re-opening of—Error. 


A settled account cannot be re-opened without 
specifically charging at least one definite and 
important error and supporting it with evidence 
confirming it. 9 Ch. D. 529 Rel. (Orake-Brockman, 
J. C. and Findlay, A.f.C.) Padam Raj v. Gopp 

KISAN. 56 I C. 129. (W.) 


Settled — Re-opening of — Error — Onus. 


Where an account has been settled up to a 
certain date, it lies on the party to re-open that 
account to aver some specific error in the acedunt 
and to prove it. (Foat, C.y. and Hartnoll, y.) 
Ebrahim Ah.med Mehter V. Abdul Huq* 

8 L.B.R. 149=27 I.C. 879=8 Bur. L.T. 116. 

Stated—What is. 

Stated—What is. 


i 


‘ An account stated ’ is ene where several 
cross items are set off one against the other and 
the balance is struck off in favour of one of the 
parties. In such cases, a new promise by the 
other party to pay the balance is implied, and 
hence a statement of account need not be made 
within the period of limitation for recovery of 
several cross-items, (ywala Prasad, y) Suraj 

Prasad v, Boneke. 56 I.C 379.= 

IP. L. T. 190=5 P. L. J. 371.= 

2 U, P. L. R. 105. (P.) 

Suit for. 

for — Partnership—Mode of taking 


Omission to produce^Effect of. 



io 


• % 
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ACCOUNTS-Suit for. 

It is obligatory on each partner to render true 
ac^unts and fuU information of all things 
affecting the partnership to any partner or his 
legal representatives. The occasion in certain 
cases arises after the preliminary decree is made, i 
At that stage each partner should be served with 
the notice contemplated by S. 66 of the Evidence 
Act to produce such accounts and papers as may j 
be in his custody. If he omits so to produce an j 
adverse inference would be drawn against him. \ 
Besides secondary evidence will become admis¬ 
sible and the person withholding the document | 
will not be able to use the original document ^ 
as evidence at a later stage without the consent 
of the other party or the order of court. (Mookerjec 
and PantoHy jy,) Pulin Behari Roy v. Mahendka 
Chandra Ghosal. 

67 I. C, 10 = 34 C. L. J. 405. 

- Suil for — Papers necessary for preparing 

account with Plaintiff and not produced — Suit not 
maintainable. 

Where after the Naib of a Zemindar was 
removed from his office the Zemindar sued him 
for rendition of accounts for a certain period and 
it was proved that the papers necessary for 
furnishing the account were with the plaintiff 
—s^nd the latter would not produce the same. The I 
suit was held as not maintainable. (Richardson 
and Shamsul Huday yy,) Jatindra Nath Dutta 
v\ SuRESH Chandra Roy. 24C. W. N. 922 = 

59 I. C. 181. 

- ' " Suit for — tion^production of accounts — 
Effect of. 

In a suit for accounts non-production of 
accounts by the party having the custody of ' 
them justities the presumption under S. 114 (g^) 
of the Evidence Act that they are withheld be¬ 
cause they are unfavourable. If the plff. with¬ 
holds the accounts, though claiming accounts, 
his suit is liable to be dismissed. If it is the 
deft, who withholds them, the Court will pro¬ 
ceed on the evidence of plffs. making every 
presumption against deft. If deft, has con¬ 
tumaciously refused or omitted to comply with 
the order for production, the Court may enforce 
obedience by imprisonment or attachment of 
property or both. 13 C. W. N, 696, 19 W. R. 14 
Ref. (Mookerjee and Panton^ yy*) Debendra 
V. Narendra. 

24 a W. N. 110=54 I. C. 636=30 C. L. J. 417. 

- Suit for—Plaintiff must produce accounts. 

In a suit by a manager or agent against his 
employer for settlement of accounts, the plaintiff 
must produce all accounts and documents admit- 


ACCRETION. 

(Shadi Lai and DundaSj yy*) Tmakur Das v. 
Janardan. 

56 1. C. 940 = 1 Lah. L. J. 242. 

- Suit for — Conitnissioner — Court—Respective 

functions of. 

The questions as to whether settled accounts can 
be re-opened and whether accounts included in 
another suit by plaintiff arc not to be included in 
a suit for accounts arc legal questions which must 
be decided by the Court and not by the Commis¬ 
sioner. (Lc Rossignolj y.) Radua Kishen v. 

Tirath Ram. 1 Lah. L. J. 220. 

- Suit for — Valuation — Appeal — yurisdiction. 

The value of a suit for accounts both for 
! original trial and for appeal is the value stated 
in the plaint by the plff. and the court trying 
such suit does not lose its jurisdiction because 
; the amount found due on enquiry exceeds the 
' jurisdiction of the court. [Batten and Stanyon, 

' A. y. C.) Alpherts V. Arjundas. 

201. C. 928 = 9 N. L. R. 112. 

- -Suit foY' — Procedure^Dcferniinaiion of 

defendant's liability—Filing of accounts. 

In a suit for accounts by a principal against 
his agent or a beneficiary against a trustee where 
the defendant disputes his liability to account, 
that issue must first be determined before an ac¬ 
count is taken. In a imt for accounts the court 
should, in the first instance, follow the procedure 
of calling upon the defendant to file his accounts, 
(Miller, C. y and Mullick, y.) Rai Bahadur 
Harihar Prasad Singh v. Maharaja Kesho 
Prasad Singh. 3 Pat. L. T. 638 = 

711. C. 911 = 1922 P. 598. 
Suit on. 

- Suit on — Acknowledgment-—Suit on basis 

of —// lies. 

A suit for a sum of money due upon account 
stated between the parties and for money lent 
can be based on a mere acknowledgment, 3. A.L.J. 
800, foil. 23 A. 502, not foil. (Richards, C.J. and 
Banerjee, y A Kallu v. Bhagirath Lal. 

i 40 I. C. 58 (A). 

I- Suit on—Balance struck. 

In a suit on accounts, plff. must prove his dues 
I on the accounts, and the deft, is not absolutely 
prohibited from going behind a balance struck by 
him. The legal value of such a striking of 
^ balance as evidence depends on the facts of each 
i case. (Chevis, y.) Budh Ram v. Ralli Ram, 

j 37 1.0.300=103 P. W. R. 1916. 

1 Suit—Small Cause, 


ted or proved to be with him. Refusal to do so 
will lead to dismissal of suif. (Sthadi Lal, C. y. \ 
md Wilberforcc, y.) Mohan Lal v. North 1 
Western Railway Co-operative Stores Assn- | 

Ltd. 5 Lah. L. J. 19. ! 

I 

Suit for^With-holding of accounts by plff^ \ 
~^Loss of\account books not proved. 

A plff., who has the accounts with him cannot ! 
ask a Court to take the accounts, whilst he | 
withholds the evidence which is in his power, 

18 C: W. N, 696t<oli. In the absence of the I 
evidence of the loss Of the account books secondary i 
evidence of their ctmtents is not admissible. I 


See Prov. Small C. C. Act, Sch. II, Arts* 
30 and 31. 

Trustee. 

See (1) C, P. Code, S. 92. 

(2) Trusts Act, Ss. 55—69. 

ACCRETION. 

See (1) Bengal Alluvian and DiLuvian 

Regulation, XI of 1825. 

(2) Hindu Law, 

(3) Landlord and Tenant. 

(4) Land Tibwures* 

(5) T.P* Act, Ss. 63, 72 and 108, 




ii 

ACCRUAL-Of cause of action. 

See (1) C. P. Code, O. 2, R. 2. 

(2) Limitation. 

Of right. 

See Limitation Act. 

accumulation. 

See T. P. Act, S. 18. 

ACCUSED-Effect. 

See Accused—Consent—Effect. 

Person. 

See Accused. 

acknowledgment. 

Sse (1) .^ccouNT.s. 

(2) Contract Act, S. 25. 

(3) Limitation Act, S. 19. 

(4) Mahomedan Law—Legitimacy. 

acquiescence. 

See also (1) Evidence Act, S. 115. 

(2) Ejectment. 

(3) Landlord and Tenant. 

_ Principle of Ejectment—Bar by ae- 

quiescence. 

The principle of acquiescence is that a person 
who acts in a fraudulent way to set up his legal 
rights cannot set up those rights. Where a land¬ 
lord sued to eject the deft?., and to demolish the 
house and the landlord had kept quiet while the 
house was built the landlord’s claim was barred 
by acquiescence. (Lindsay^ y.) Mahomed Haki- 
zuLLAH Khan v, Chitrukhan. , .. 

36 I. C. 1001 (A). 
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Essentials of. 


Two things are required to raise the equity of 
acquiescence ( 1 ) the person spending the 
money supposed himself to be building on his 
own land, ( 2 ) the real owner at the time of 
expenditure knows the land belongs to him and 
not to the person expending the money in the 
belief that he is the owner. (Batchelor avd 
Rao, Ranchhod Lal v. Secretary of 

State. 35Bom. 182=9 1. C. 765 = 

13 Bom. L. R. 92. 


Quiescence — Estoppel, 


Mere standing by when one’s rights are infring¬ 
ed without in any manner inducing the wrong¬ 
doer to believe that his act are assented to, is 
mere quiescence and not acquiescence which 
(latter) alone can bring the doctrine of estoppel, 
(Mookerjee and Netabouldy yV.) Jaharaddi v. 

-762 


Debnath. 


33 LG 


20 C. W. N 657. 


What atnounts to* 


Acquiescence in^^ an act while it is in progress 
may amount to consent bu^ not mere inaction 
after the acfefcfts.bipen eort^eted. (Chatterjee and 
Mullkkt yy^) S^yam.^L_aia»;^aiiieswafi Basu. 


acquisition. 


Waiver—Delay in suing. 


Mere delay in suing is no proof of acquiesrence 
or waiver by .the . plffs. of their rights, [yohn' 
stone, C, y, and Chevis, y,) Gv3ar ^ 

Mfher Singh '87 1816 — 

MeHER SINGH. ^ ^ ^ p ^ ^ 

Applicability of doctrine—Position of the 


parties — Government, 

The position of the Government differs from that 
of a private owner and a period of abstinence 
from suit which would be excessive in a private 
owner is not excessive in the case of Govern¬ 
ment and would not create an equity in the 
private owner. The government has the option 
of making the deft., remove the materials of 
his building on paying compensation for the vame 
of the buildings. {Reid and Robertson, yy*) 
Rahmatullah Khan v. Secretary of State. 

63 P. R. 1913=113 P. L. R. 1913= 
18 I. C. 799=112 P. W. R. 1913. 

—Knowledge of fight essential. 


To raise a plea of estoppel by acquiescence it 
must be proved that the party sought to be estop¬ 
ped was aware of his right and with such know¬ 
ledge acquiesced in their invasion by the oppo¬ 
site party. (Abdur Rahim, Sadasiva Iyer and 
bJabier, yy) Ramanathan Chetty v. Rangana- 

THAN C HETTY. 40 Mad. 1134=33 M. L. J. 252= 
6 L. W. 300 = 22 M. L. T. 173=431. C. 138= 

(1917) Ml W. N. 757. 

Elements necesseiry to constitute—Lessor and 


lessee — Trees. 

For a defence of acquiescence to be successful 
it is necessary that the deft, should have acted 
in good faith believing that he had a valid lease 
and was entitled to plant the trees and that the 
plaintiffs knowing that he was under this mis¬ 
taken belief should have abstained from doing 
anything to prevent his spending money in plant¬ 
ing the trees. 21 A. 496 P. C, ; 53 I. C. 683, Ref. 
{DaiiieU, A. y, C.) Jagannath v. Din Mahomed. 

8 0. L. J. 474=65 I. C. 705. 

- Essential elements of—Assertion of right — 


Knowledge, 

Where acquiescence is pleaded in bar of a claim 
it must be shown that the person acquiescing was 
aware of the matter in which he acquiesced and 
of the effect of Such acquiescence. {Miller, C. y. 
and Adami, ¥.) Bhonu Lal CHAUDHURr ti. W. A. 

Vincent. 3 Pat. L. T. 653=65 I. G. 882= 

1922 P. 619. 

- Delay—Whether amounts to. 


Mere delay in suing does not amount to a proof 
of acquiescence. {Chevis, y.) Kehr Singh v. Asa 

‘ ■ ‘=3U.P. 


Singh. 60 I. G. 519 


L. R. (Lah.) 24. 


33 I. C 


23 0. L. J. 82. 


ACQUIRED PROPERTY. 

See Hindu Law—Joint Family. 

ACQUISITION. 

See Hindu Law—Joint Family. 

By Government. 

See Land Acquisition Act. 

Of Easement 

See Basements Act, Ss. 47 and 


« 
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""ACT—Done in Official Capacity. 

Set Tort. 

Of Bankx'uptcy. 

See Insolvency, 

Of God. 

See (1) Carriers, 

j12) Carriers Act. 

(8) Railways Act, Etc. 
(4) Tort, 

Of Insolvency. 

See Insolvency Act. 

Of State. 

See also C. P. CopE, S, 9. 


ACTIONABLE CLAIM. 

Sec ( 1 ) Assignment, 

(2) Negotiable Instruments Act. 

(3) Promissory Note. 

(4) T. P. Act. Ss. 6 (c), 130 to 137. 

ACTIONABLE WRONG. 

i See Tort. 

! ACTIO PERSONALIS, ETC. 

i See (1) C. P. Code, O. 22, R. I. 
i (2) Maxims, 

(3) Probate and Administration Act. 

ACTS—Imperial (Civil). 


.- Cession of territory—Rights enforceable I 

against new sovereign^Antecedent right—Vaim of. j 

Annexation of territory is an Act of State and ; 
any obligation assumed under a treaty either to 
the ceding sovereign or to individuals is not one 
which Municipal Courts are authorized to en¬ 
force. After a cession of territory to the British 
Crown by the Native Rulers, the only enforce- i 
able rights in respect of the land ceded are those 
subsequently confirmed by the Crown by. express 
or implied agreement or by legislation. An 
agreement by the Crown to confer rights which | 
existed before the cession may be inferred from i 
evidence that the Crown recognized those rights i 
and expressly lor impliedly elected 'to be bound ' 
by them. It is only for that purpose that tlie | 
consideration of the existence, nature or extent, j 
of the ante-cession rights become relevant sub- | 
jects for inquiry. It is irrelevant in all other * 
respects. 7 M. 1. A. 476; (1899) A. C. 572, Ref. 
(Lord Atkinson). Secretary of State v. Bai Raj i 

Bai. 39 Bom. 625 = 19 C. W. N. 3087= 

13 A. L. J. 953=(1915) M. W. N. 563= 

29 M. L. J. 242=18 M.L.T. 179 = 2 L. W. 731= 

17 Bom. L. R. 730=23 C. L. J. 1=30 1. C. 303= | 

111. C. 948=42 I. A. 229 (P.C.) ' 
[0. A. 13 Bom. L. R 609.] 1 


—- Jurisdiction of Municipal Court. 

An Act of State cannot be controlled or inter¬ 
fered with by the Municipal Courts but the 
Courts must decide whether a particular act is 
in truth an Act of State or not. a guarantee 
given by the Secretary of State for the dua per¬ 
formance of a decree obtained by one private in¬ 
dividual against another is notan Act of State. 
(Mookerjee and I'eunon, JJ ) Srinibas Prasad 
Singh v. Kesho Prasad Singh. 38 Gal. 754 = 

15 C. W. N. 475=9 I. C. 862=13 C. L. J. 365, 
ACTION—For damages. 

See Damages. 

Form of. 

See (1) C. P. Code. 

(2) Pleadings. 

(3) Practice. 


Framed in Tort. 

See (1) C. P, Code, 

(2) Pleadings, 

(3) Practice. 

(4) Tort, 

,5.,On Contract. 

Stt COMSKAeT. 



XXV of 1838 See Weills Act. 

XXIX of 1839 See Dower Act. 

XXXll of 1839 See Interest Act. 

XIX of 1841 See Succession to Property Pro¬ 
tection Act. 

XXIV of 1841 See Illusory Appointments and 
Infants* Property Act. 

V of 1843 See Slavery Act. 

I of 1846 See Legal Practitioners’Act. 

XVllI of 1850 See Judicial Officers Protection 
Act. 

XXI of 1850 See Caste Disabilities Removal Act, 
XXXVII of 1850 See Public Servants’ Inquiries 
Act. 

Vlll of 1851 See Tolls Act. 

XXX of 1852 See Naturalization Act. 

II of 1853 Landholders’ Public Charges and 
Duties Act. 

XX of 1853 See Legal Practitioners Act. 

XXXI of 1854 See Conveyance of Land Act, 

XI of 1855 See Mesne Profits and Improvements 
Act. 

XII of 1855 See Legal Representatives’ Suits 
Act. 

Xlli of 1855 See Fatal Accidents Act. 

XXllI of 1855 See Mortgaged Estates Adminis¬ 
tration Act. 

XXVIll of 1855 See Usury Laws Repeal Act, 

IX of 1856 See Bills of Lading Act, 

XV of 1856 See Hindu Widows’ Re-marriage 
Act. 

XXI of 1860 See Societies Registration Act. 

XX of 1863 See Religious Endowments Act, 
XXIII of 1863 See Waste Lands Claim Act. 

XV of 1864 Tolls Act. 

1865 See Letters Patent, 

III of 1865 See Carriers Act, 

X of 1865 See Succession Act. 

XV of 1865 See Parsee Marriage and Divorce 
Act. 

XXI of 1865 See Parsee Intestate Succession 
Act. 

1866 Letters Patent, Allahabad. 

XXV of 1866 See Unclaimed Deposits Act, 
XXYII of 1866 See Trustees Act, 

XXVIll of 1866 See Trustees’ and Mortgagees’ 
Powers Act. 

IV of 1869 See Divorce Act, 

V of 1870 See Unclaimed Deposits Act. 

VII of 1870 Court-Fees Act. 

XXI of 1870 See Hindu Wills Act. 

XXIll of 1871 See Pensions Act. 

I of 1872 See Evidence Act. 

Ill of 187*2 Fecial Marriage Act, 

IX of 1872 S^/^lfentract Act, 

XV of 1872 See Christian Marriage Act, 
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ACTS—Imperial—(Civil). 


ADMINISTRATION. 


X of 1873 See Oaths Act. 

III of 1874 See Married Women’s Property Act. 

XIV of 1874 See Scheduled Districts Act. 

IX of 1875 See Majority Act. 

XVIII of 1875 See Law Reports Act. 

IX of 1876 See Native Coinage Act. 

I of 1877 See Specific Relief Act. 

VI of 1878 See Treasure Trove Act, 

VII of 1878 See Forest Act. 

XVIII of 1879 See Legal Practitioners Act. 

I of 1880 See Religious Societies Act, 

XII of 1880 See Kazis Act. 

V of 1881 See Probate and Administration Act. 
XVI of 1881 See Negotiable Instruments Act. 

II of 1882 See Trusts Act. 

IV of 1882 See Transfer of Property Act. 

V of 1882 See Easements Act, 

VII of 1882 See Powers-of-Attorney Act. 

XV of 1882 See Presidency Small Cause Courts 

Act. 

XIX of 1883 See Land Improvement Loans Act, 

XII of 1884 See Agriculturists Loans Act. 

XVIII of 1885 See Land Acquisition Mines Act. 

VI of 1886 S^e Births, Deaths and Marriages 

Registration Act. 

XIII of i 8 S 6 See Securities Act. 

VU of 1887 Sec Suits Valuation Act. 

IX of 1887 See Provincial Small Cause Courts 

Act. 

VIII of 1888 See Tolls Act. 

VII of 1889 See Succession Certificate Act. 

I of 1890 See Revenue Recovery Act. 

VI of 1890 See Charitable Endowments Act. 

VIII of 1890 See Guardians and Wards Act. 

IX of 1890 See Railways Act. 

XVIII of 1891 See Bankers’ Books Evidence Act, 

II of 1892 See Marriage Validation Act. 

IV of 1893 See Partition Act. 

I of 1894 See Land Acquisition Act. 

XV of 1895 See Crown Grants Act. 

IX of 1897 See Provident Funds Act. 

X of 1897 See General Clauses Act. 

II of 1899 See Stamp Act. 

IX of 1899 See Arbitration Act. 

VII of 1901 See Administration of Estates of 
Native Christians Act. 

XIV of 1903 See Foreign Marriage Act. 

VII of 1904 See Ancient Monuments Preserva¬ 
tion Act. 

VIII of 1904 See Universities Act. 

HI of 1906 See Coinage Act. 

III of 1907 See Provincial Insolvency Act. 

V of 1908 See Code of Civil Procedure. 

IX of 1908 See Limitation Act. 

XVI of 1908 See Registration Act. 

VII of 1909 See The Anand Marriage Act. 

III of 1909 See Presidency Towns Insolvency Act. 
II of 1910 See Paper Currency Act. 

Vll of 1910 See Court Fees Amendment Act. 

VII of 1910 See Patents and Designs Act. 

IX of 1911 Births, Deaths and Marriages 
Registration (Amendment) Act. 

II of 1912 See Co-operative Societies Act. 

IV of 1912 See Lunacy Act. 

V of 1912 See Provident Insurance Societies Act. 

VI of 1912 Indian Life Assurance Companies 


JI of T^-uijSto^ Act. 

Ill of 1B13. See. Atoin^^or-General Act. 

Vi of 1913 See MwssaSnfib wd® Validating Act, 


i 

I 



Vll of 1913 See Companies Act, 

III of 1914 See Copyright Act. 

IX of 1914 Local Authorities Loans Act. 
St. 5 and 6 Geo. V, Ch. 61 (1915) (Government 

of India). 

1916 (Letters Patent, Patna). 

IV of 1918 See Carriage (Amendment) Act. 

VII of 1918 See Income-Tax Act. 

X of 1918 See Usurious Loans Act. 

Vll of 1919 See Income-Tax and Amendment 
Act. 

1919 See Letters Patent, Lahore. 

XVI of 1919 See Naturalisation Act. 

V of 1920 See Provincial-Insolvency Act. 

ACTS—Local. 

See under Bengal, Bombay, Burma, Calcutta, 
Central Provinces, Madras, Punjab and United 
Provinces. 

ADDITIONAL JUDGE. 

See C. P. Code, S. 24. 

ADDITION OF PARTIES. 

(1) C. P. Code, O. 1, R. 10. 

(2) Limitation Act, S. 22. 

ADEN SETTLEMENT REGULATION (1900) 

RULE 12— Appeal. 

It is doubtful whether Rule 12 of the rules 
for assessment and collection of taxes made 
under the Regulation has the effect of rendering 
the decision of the Judge of the Resident’s Court 
in a rating appeal and if it is so whether it 
creates a jurisdiction which having been withheld 
by the legiulature, is ultra vires, (Scott, C. y, and. 
Heaton, J.) Abdul Bhai Lalji v. ExECUtiVE 

Committee, Aden. 40 Bom. 446 = 

34 I. C. 141 = 18 Bom. L. R. 296, 
ADEQUACY OF CONSIDERATION. 

See (l) Contract. 

(2) Contract Act. 

ADHLAPI TENURE. 

See Land Tenure. 

AD INTERIM INJUNCTION. 

See C. P. Code, O. 39, 

ADJOURNMENT. 

See (1) C. P. Code, O. 17, R. 1. 

(2) Practice. 

ADJUDICATION. 

(1) Prov. Insolv, Act, 

(2) Pres. Towns Insolv, Act. 

ADJUSTMENT-Decree. 

See C. P. Code, O. 21, R. 2, and O, 34, 

Suits. 

See (1) C. P, Code, O. 23, R. 3. 

(2) Compromise-Decree. 

(3) Family Arrangement. 

ADMINISTRATION. 

See also Probate and Administration Act. 

- Accoujit—Suit against administrator as 

heir. 

Where an administrator is sued along with 
another as heirs for a valid debt and payment is 
made by him it would equally foUow that the 
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ADMINISTRATION-Bond. 


ADMINISTRATION-Suit for. 


money paid in settlement would be coming out 
of the estate of the deceased, (Macleod, C. y. and 
Coyajee^ ?.) Jamasji d, Jamsetji. 

70 L 0.754=1922 Bom. 341. 


' ■ — Bond — a%signmenty while first as¬ 

signment is in force. 

A District Judge cannot assign an adminis¬ 
tration bond again, while the first assignment is 
in force. (Coxe and /mam, yy.) Kaumcddin v. 

Mahurai. 39 Cal. 563-16 C.W.N. 662 = 

13 LC. 690 = 15 C.LJ. 332. 

- Bond — Surety—Liability of. 

It is not open to the sureties on the faith of 
whose bond the estate was ordered to be admi¬ 
nistered to dispute the validity of the bond. 
(Kumaraswami Sasiri^ f.) Ramanatham Chetty v. 

Ragammal. 27 I.C. 849 = 17 M.L.T. 61. 

•- -Decree on mortgage from co-heir is not exe¬ 

cutable till administration—When realisable. 

The mortgagee from one of the heirs of the 
deceased obtained a decree on his mortgage 
against his mortgagor’s share in the estate after 
the debts had been paid off. Heidj he cannot 
apply in execution of his decree till the adminis¬ 
tration is over and the debts have been paid off. 
(Milltry C. y. and Kulwant Sahay, yy.) Firm of 
Shyam Lal Gokul Chand v. Jamil Ahmad. 

741.0.487 = 1924 R 110. 


- District Judge — Jurisdiction—Release of a 

share. 

Pending the administration of the estate the 
District Judge has jurisdiction to direct the share 
of one of the heirs who gives an undertaking to 
be responsible for his share of debts, to be made 
over to him. Such an order of the District Judge 
merely operates as an order of discharge of the 
Receiver so far as that share is concerned. 
(Coutts and Das, yy.) Mt, Dulhin Sona Koer v. 
Saiyed Shah Mahmuddul Hague. 1 P. 667 = 

69 I. 0. 684=4 P. L. T. 209 = 1922 P. 585. 


Suit for 


Powers of Administrator 


Decision whether the property is of the deceased. 

Where in an enquiry about the assets of 
the estate of the deceased, any property in 
the possession of a person iparty to the suit 
are claimed to be so, the person appointed by 
the Court, to take steps for the proper 
administration of the estate, can decide 
whether the estate in possession of the person 
forms the assets or not, {Macleody C. J. and 
Shaky J.) Motibhai v. Nathubhai. 

.46 Bom. 1053 = 62 1.0. 24 = 23 Bom. L. R. 444. 


Suit—E ssentials. 


A suit for administration will lie whether by 
a creditor or administrator where the executors 
do not admit that they hold sufficient assets to 
meet all claims. (BeamaUj J.) Hasanalu v. 
SOPATLAL Parbhudas. 37 Boffi. 211 = 

171. 0.17=14 Bom. L. R. 782. 


— ' Suit for—Filing within 6 months from 

grant of probate—Good ground must be shown. 

fMA suit for administration can be instituted 
before the expiry of the period of six months 
ffOih the grant of probate as otherwise an estate 


might be irreparably wasted but there must be 
some good ground for bringing it before the 
period of 6 months. (Woodroffe and JJ-) 

J. N. Ghose V. B. B. Dasi. 70 I. 0. 638 = 

1922 Cal. 302. 

- Suit for—Rights of deft .— 'Nature of suit. 

In an administration suit if one creditor sues 
on behalf of himself and the others for adminis¬ 
tration of the estate of the debtor, the deft, may 
at any time before judgment, have the action 
dismissed on payment of the plff.’s debt and all 
the costs of the action. Pemberton v. Topham, 

1 Beav. 316 ; Holden v. KunestoUy 2 Beav. 204 ; 
Monton v. Roe. 14 Sim. 353, ref. 

An administration suit is a suit for an account 
and application of the debtor’s estate for the 
satisfaction of the claims of all creditors. The 
Court assumes the administration and settlement 
of the estate and passes the decree for the benefit 
of all creditors. Creditors other than the plff. 
may come in under the decree and prove their 
debts, and obtain satisfaction of their demands 
equally with the plff. and they are treated in 
such case as parties to the suit. If they decline 
to come in, they will not get the benefit of the 
decree but from necessity they will be considered 
bound by the acts done under Court’s authority. 
The plff. cannot be asked to ascertain in advance 
all the creditors of his debtor and their dues and 
value his suit accordingly as that is the funda¬ 
mental point for determination in the suit and 
cannot be decided by the plff. before trial. 
(Mookerjee and Cumingy JJ^ Sasi Bhusan Bosh 
V. Maharaja Sir Manindra Chandra Nandi. 

44 Cal 890 = 24 C.L.J. 448= 
38 1. C. 835 = 21 C.W.N. 310. 

- -Suitfor—Ammitant legatee—Legacy paid 

into Court—Power of Court to dismiss suit. 

A suit for the administration of the testator’s 
estate by an annuitant legatee may, at the dis¬ 
cretion of the Court, be dismissed if the executor 
pays into Court, the amount of legacy and proper 
security for payment of the annuity. 48 W. R. 
150, dist. (WhitCy C. J.y and Oldfieldy J.) Athulur 
Malakondiah V. Thatha Larshminarasimhulu. 

1 L.W. 372=23 I.C. 134=26 M.L.J. 312. 

- Suit—Party charged with duties—Security 

from. 

In an administration suit with an alternative 
relief for partition of the estate of the deceased, 
a party charged with the duty of attending to 
the funeral ceremonies of the deceased should be 
called upon to give security for the due perform - 
ance thereof and the expenditure therefor. 

J, C, and Kanhaiya Laly A.J. C.) Suraiya Rader 

V. Qudasia Begam. 24 I.C. 643 = 1 O.L.J. 281, 

* 

- Suit — Allowances pendente lite— Adminis¬ 
tration—Power of Court to sanciiofi. 

Where the administration of an estate is carried 
on under the supervision of the Court it has 
power, in a proper case, to grant an allowance, to 
any of the parties who will eventually be entitled 
to a share in the property. That power ought, 
however, to be exercised with proper discretion 
having regard to the claims that are likely to be 
made upon the estate. The Court ought not to 
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ADMINISTRATION-Suit. 

grant to any of the beneficiaries, properties by 
way of an allowance unless it is satisfied that the 
assets will be sufficient to satisfy the creditors. 
[Miller^ C. y. aid Mullick, J.) Sheikh Fazlur 
Rahman Sheikh Kali Muzzaffar. 

48 I.C. 533 (Pat). 

——- Suit for—Properties situate outside British 

India—Form of decree. 

One of the incidents of an administration suit is 
the partition of the estate and, where necessary, 
the sale thereof under the orders of the Court. 
Such suits cannot be filed in places other than the 
place where the property is situate except where 
the property is situate within the jurisdiction of 
different courts in British India, in which case 
the plff. is at liberty to choose his forum. Where 
however, a person in whose hands, are properties 
situate outside British India claims a share in the 
administration suit, the court can rightly place 
the condition that on his obtaining such share he 
will account for that portion of the estate in his 
hands. (Maun^ Kin and Higginbotham^ yy.) 

Ayesha Bee v. Gulam Husain. 66 LC. 530 = 

11. L.B.R. 188. 

- Suit for. 

In an administration suit a decree was passed 
declaring shares of the heirs. A subsequent suit 
for distribution of shares is maintainable. 
(Manng Kin, y,) Maung Pothin v. Kotha Ye. 

64 I. C. 813=11 L.B.R. 60. 

- Suit—Form of decree—Share of inheri¬ 
tance —C. P. Code, App. Dy Nos. 17 amt 20, 

Even if a suit for a share of inheritance is not 
brought in the form of an administration suit, the 
trial Court should so treat it and after trial of the 
matters involved should pass a decree on the lines 
of the model decrees Nos. 17 and 20 in App D. of 
the Code. (Mattng Kin, y.) Ma Shwe v. Ma Hla 

Shin. 411. C. 579 (Bur.). 

- Suit — Decree — Execution* 

A decree in an administration suit cannot be 
executed by directing the Collector to partition 
the estate. The proper form is indicated in Form 
No. 17 App. D. Sch. 1, C. P. C, {Frx C. y. and 
Parlett, y.) Maung Po Win v. MaTin. 

8 L. B. R. 338= 
36 I. C. 385 = 10 Bur. L. T. 206. 

- Will—Bequests to charity—Sanction of 

Advocate General—Not necessary. 

Where a will makes a bequest to charity, an 
administration suit without sanction of Advocate- 
General is not bad. (Wallis, C.y. and Kumara- 

swamy Sastry, y.) Annavarapu Nacharamma v. 

Malladi Venkatappayya. 

79 I.C. 903= 
31 M.L.T. 63 (H.C,)=16 L. W. 922. 

ADMINISTRATOR. 

- Distribution for marriage—Reasonable ex¬ 
penses. 

Where the administrator without the authority 
of the court allowed 1/3 of the estate for the 
marriage of a girl although the direction of the 
testator was that all reasonable expenses sKould 
be paid out of the estate; Held ; what was meant 
was that reasonable expenses ^hould be paid ; and 
1/3 of the estate was unren^^le. (Macleod, 
C.y. and Coyajee, yO JAMAWt-f^ii^aETJK 

70 LC; 7S4-19aaBom. 341. 


ADMINISTRATOR. 

-Pendente lite— Commission, right to* 

The Administrator pendente lite if he once takes 
commission on the whole property, cannot again 
charge it on the sale proceeds of a part of the 
property. 

The sale proceeds of securities whether en¬ 
dorsed or not, pledged to a Bank for a debt are 
not assets of a deceased that come into the hands 
of the deceased because the securities pass a legal 
and not merely an equitable interest and the 
Banker is holder for value and the administrator 
is not entitled to a commission, {ffenkins, C.y., 
and Woodroffe, y.) Osmond Beeby v, Khitish 
Chandra. 

41 Cal. 771=26 I.C. 284=18 C.W.N. 631, 

-Pendente Wte -Passing of accounts does 

not discharge administration so as to bar suit against 
him. 

The mere fact that the administrator pendente 
lite may have been discharged frem further acting 
as administrator pendente lit', on passing the 
accounts in the testamentary jurisdiction does 
not operate as a discharge so as to constitute a 
bar to a suit brought in the general jurisdiction 
of the Court, (yenkins, C,y. and Woodroffe, y.) 
Chowdhury V. Osmond Beeby. 

16 C.W.N. 516 = 14 I. C. 4 = 39 C. 587. 

- Accounts—Passed in presence of parties ~ 

Re-opening of. 

Once the accounts of an administrator have 
been properly passed by the Court in the presence 
of the parties, he ought not to be called upon to 
account over again unless there is an allegation 
that the order of the court in passing those 
accounts was obtained by fraud or by the sup¬ 
pression of any material fact. 

The fact of the discharge of an administration 
from further acting as Such on passing the 
accounts in the testamentary jurisdiction, does 
not bar a suit against him brought in the general 
jurisdiction for investigating the accounts and for 
refund of certain sums retained by him. (Haring- 
y.) Khitish Chandra Acharya Chowdhury 
V. Osmond Beebee. 

11 I. C. 182=15 C. W. N. 832. 

’De son tort— Liability to account. 

An administrator de son tort of properties is 
not responsible as an agent to render an account 
of the properties but only to refund the moneys 
which he has received on behalf of the estate. 
(Ayling and Seskagiri Aiyar, yy.) Alla Pichai 
Rowthan V. Papathiammal. 

51 LC. 748=36 M. L. J. 184. 

-- Appointment of bublic officer — Improper. 

In the absence of a statute authorising such 
an appointment, a public officer and his succes¬ 
sors in office should not be abked to undertake 
the duties of an administrator, outside their 
official duties. (Mittra, A. y. C.) Sitabai v. 
Bapu Anna. 48 I. C. 964 (N). 

Grant of letters — Executor. 

If an executor appointed by th£ testator, has 
dealt with certain properties belonging ,to the 
testator and B, has, subsequently, obtained 
Letters of Admn, th? Jatter will be confined tg 
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ADMINISTRATOR-GENERAL. 

the proptrties other than those dealt with by 
the executor. (Hartuoll^ O. C. y,, oud Ormand, 
y.) Mauno Lu iMauxg V. Mauxo Ph. 

17 I. C. 868-5 Bur. L. T. 255. 
ADMINISTRATOR GENERAL. 

- Transfer of bttsiness — Handin*^ over of heys. 

The mere handing over of the keys of the 
business premises to the Administrator- 
General implies a transfer of the estate. (vSa«- 
karan Na/r. y.) Taxikachala Muoaliak 

Alamelu A.mmal. 25 I. C. 153 = 16 M, L. T. 26. 

ADMINISTRATOR-GENERAL’S ACT (II OF 
1874), 

I 

- - Ss. 17 to 20 — Probate and Adoiinistration 

Act (V of 1881), 6'. 90 —Succession Act (A' of 18ti5, 

6'. 179. 

An Administrator-General taking out Letters i 
of Administration to the estate of a Hindu dying 
intestate can deal with it as if it were his own, 
because the w’hole estate vests in him completely. 
An administration cannot be treated as closed 
until every act necessary for its completion has 
been done and where, to **ealise his commission 
he sells an item which had been previously sold 
by the son of the deceased on attaining majority. 
Heldy that the sale by the son was a nullity as 
the property still vested in the Administrator- 
General. (Saukaran Nair and Spencer, JJ)» 
Alwar Chetty V. Chidambara Mudali. 

38 Mad. 1134 = 16 M. L. T. 231 = 
(1914) M. W. N. 642 = 261. C. 792 = 

27 M. L. J. 400. 

- —Ss. 28, 34 and 35 —Presidency Towns Insol¬ 
vency Act {III of 1909)— Applicability. 

There is no provision of law by which an 
insolvent’s estate in respect of which Letters of 
Administration have been granted to the Adminis¬ 
trator-General, can be administered under that 
Law ; an Administrator-General in such cases 
can claim no higher than the deceased himself 
and he .has not the rights of either the trustee 
or Official Assignee in insolvency. (White, C.J, 
and Oldfieldt y.) Navajee v. Administrator 
General op Madras. 

221. C. 566 = 38 Mad. 500. 

.-Ss. 36 and 40 — Certificate issued by 

Administrator General—Claims covered by certificate, 
if may be considered as barred. 

Although the Limitation Act nowhere provided 
that time should cease to run upon a claim being 
filed or a certificate being issued by the Adminis¬ 
trator-General, yet claims covered by such a 
certificate containing a memorandum that all 
debts will be paid as soon as possible, are not 
barred. (Ckaudhuti, y.) In the Goods of Thomas 1 

Leckie. 22 I. C. 262 (C.) 

-- S. 52 — Commission — Administration com’ 

snenetd before Act of 1913 —Value of assets is to he 
, taken at the date of their distribution. 

• For the purpose^of arriving at the amount of 
^^^Omitiissiofi payable to the Administrator-General 

administration of an ^intestate estate in 
^ where the administration commenced 


ADULTERATION. 

before .April 1914, the value of the assets is to lie 
taken at the date of their distribution. {Sir 
Walter Schwabe, C. y. and Contis Vrotter, y.) 
The Administrator General, Madras v, Ramiah, 

(1922) M. W. N. 571 = 43 M. L. J. 347 = 
16 L. W. 711 = 74 1. C. 132 = 1922 Mad. 491. 

ADMINISTRATOR-GENERAL’S ACT, (III OF 
1913). 

-S. 11—^'Succession'- -Meaning of. 

“ Succcssu>n ” in See. 11 should not be read as 
meaning intestate succession only. [Rankin^ J.) 
In the Goods of Pasupathi Mukerjek. 

56 L C. 431 = 24 C. W. N.326. 

- S. 11 —Order for possession vj assets. 

Though an Administratur-Gcneral is appointed 
executor of a will, he can obtain an order to take 
possession of the assets before applying for 
probate. {Rankin, J.) In the Goods of Pasu- 

FATHl iVjuKERJEK. 

56 L C. 431 = 24 C. W. N. 326. 
ADMIRALTY —See Shipping. 

I ADMIRALTY COURT ACT (1861). 

] - Ss. 5 and 35 (Act of 1840) S. 6—inter- 

I prttation Act, 1889, S. 18 (2) claim for necessaries 
supplied to ship—Suit in vc.\y\ - Jnrisdiction. 

Claim for necessaries can be enforced in a 
Colonial Court of Admiralty by a suit in rent and 
such a suit can presumably be instituted in any 
Admiralty Court within whose jurisdiction the 
ship happens to be at the time when the suit is 
instituted. Before tliere can be an action in rein 
there must be a personal liability on the part of 
the owner. (Heald and May Oung, JJ) The 

OWNER OE THE STEAMSHIP V, BlPD & CO. 

IR. 78 = 1923 R. 163. 
ADMIRALTY JURISDICTION. 

- Bombay High Court—Service on ship — 

Writ of summons—Warrant of arrest. 

It is not essential under the Admiralty Rules 
of the (Bombay High Court to issue a writ of 
summons in addition to issuing a warrant of 
arrest. (Marten, y.) Freeman v. S. S. “ Calanda.” 

24Bom. L. R. 1167 = 
76 I. C. 433 = 1923 B. 51. 

ADMISSIBILITY. 

See (1) Lvidence. 

(2) Evidence Act. 

ADMISSIONS. 

See (1) Evidence Act, Ss. 19 to 21 and 

S. 115. 

(2) Legal Practitioner. 

ADNA AND ALA MALIK. 

See CUSTOM-PUNJAB. 

ADOPTION. 

See Hindu Law — Adoption. 

ADULTERATION. 

See Municipal Acts. 
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ADULTERY. 

See (1) Divorce Act. 

(2) Hindu Law. 

(3) Husband and Wife. 

(4) Restitution of Conjugal Rights. 

AD VALOREM FEE. 

See (1) Court Fees Act. 

(2) Stamp Act. 

ADVANCEMENT. 

See also (1) Benami. 

(2) Trusts Act, S. 82. 

- Doclrine of—Personal law. 

Though the principle of advancement as 
applied in Courts of Chancery in England does 
not apply in India, it should be so applied where 
the transaction takes place between two persons 
born in India of British parents and living in 
British India. {Lord Atkinson) Kerwick v. Ker- 

WICK. 39 M. L. J. 296=(1920) M. W. N. 738 = 
28 M. L. T. 194 = 32 C. L. J. 490=47 I. A. 275 = 

571. G. 834 = 13 L. W. 455 = 
2 U. P. L. R. (P. C.) 153=48 Cal. 260 = 
23 Bom. L. R. 730 = 1 Bur, L. J. 4. (P. C.) 

- Principle of—Appltcahilily to India. 

The English principle of advancement is not 
applicable to India. 4. W. R. 4b P. C., Foil. 
(Parlett and 'Pwomey, JJ) Abdul Rahman 

Khan Landie V. iVIa Kye. 26 1. C. 102 = 

8 Bur. L. T. 87. 

ADVERSE POSSESSION. 

Acquisition of Title. 

Animus Possidendi, 

Burden of proof. 

Co-heirs. 

Community. 

Co-mortgagors. 

Constructive. 

Co-owner. 

Coparcener. 

Co-sharer. 

Co-tenants. 

Debutter Property. 

Donor and Donee. 

Easement. 

Elemeuts of 
Enjoyment. 

Essentials of 
Evidence. 

Ex-Proprietary Tenancy 
Extent of Right. 

Ferry. 

Forest Land. 

Hereditary Office. 

Hindu Family. 

Interruption of 
Joint Property. 

Landlord and Tenant. 

Lessor and Lessee. 

License. 

Lien Holder. 

Limitation. 

Lmited Interest. 

Limited owner. 

Mines. 

Mmor. ;• 


ADVERSE POSSESSION-Acquisition of title. 

Mortgagor and Mortgagee. 

Municipality. 

Nankar Allowance. 

Nature of. 

Neighbours. 

Permissive. 

Plea of. 

Possession. 

Presumption. 

Proof of. 

Purchaser. 

Receiver. 

Religious Endowment. 

Religious Office. 

Service Tenure. 

Submerged Land. 

Tacking of. 

Test of. 

Trust and Trustee. 

Under Proprietary Rights. 

Vacant site. 

Waste Land. 

Acquisition of Title. 

- Acquhition of title. 

Where a decree declares that a person has a 
certain tide to a property but in all documents 
and proceedings subsequent to such decree, the 
person is regarded as having a different title in 
respect of that property, such better title 
recognised for a long time cannot be overthrown 
even in spite of the decree. [Lord Buckmaster) 
PiKTHiPAL Singh v, Ganesh Din Singh. 

44 M. L. J. 29 = 25 O.C. 396= 
9 O.L. J. 649=37 G. L. J. 219= 
32M. L. T.(P.C.) 109=L.R.4 P.C.7= 
18 L.W. 41=9 0.& A. L. R. 541=71 I. G. 641= 

50 I. A. 210 P. C.=1922 P. C. 383. 

-;— Acquisition of title— Khoti lands— Title 

defective—Effect of long possession. 

The occupancy rights in some khoti lands were 
sold in execution of the decree obtained by a khot% 
sharer and the property sold in auction. Some 
time after, the purchaser surrendered the lands 
to the decree-holder-sharer, who remained in pos¬ 
session thereafter for 15 years and was then dis¬ 
possessed by a person who claimed to be the 
occupancy tenant. Held^ though it is assumed the 
auction sale was in contravention of the Khoti 
Settlement Act, S. 9 which made the tenure 
inalienable the decree-holder had obtained title by 
adverse possession after the surrender to him. 
(Eawcett and Coyajee, JJ,) Atmaram Bhila 
Bhatkar V. Balaji Raghunath Joshi. 

25 Bom. L. R. 1032= 
77 I. C. 307=1924 Bom. 178- 

- Acquisition of title—Invalid sale, 

A sale of a limited interest such as lease for 
a long term being invalid, the transferee does not 
acquire any better title than the transferor. 

(Shah^ C. y. and Crumps y) Chaturbhai Lallu- 
bhai V. MoTiBHi^i Bapuji, 

24 Bom. L. R. 1315=1923. B. 146. 

■ Acquisition of title—Voidable transfer. 

Adverse possession does not begin under a 
transfer which is voidable, (Scott, C. y.,iand 
Ueanian, y ,) Qhankerbhai Kashibhai v.. Rai 
biNGi Jasvvat Singi. 42 I, G. 908= 

19 Bom. L. R. 855. 
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ADVERSE POSSESSION—Acduisition of title. 

- of nth—NainYc of. 

Adverse possession against a person afflicts 
only the interest of a person entitled to demand 
possession at the time of the commencement of 
the adverse possession. (SandiriOJiy C. jf, and 
Mookerjecy y.) Priya Sakhi Debi v. Bireshwar 

Samanta. 44 Cal. 425 = 

21 C. W. N. 177 = 37 I. C. 277=27 C. L. J. 212, 

- Acquisition of title—Knowledge of owner 

necessary, 

A plea of adverse possession would not avail 
unless such possession is brought to the know- 
ledege of the person against whom title is sought 
to be acquired. (Mookerjee and Beachcroftj ff.) 
Sri Sri Radha Madhal Naran v, Milan Mahato. 

21 LC. 204=18 C.L. J.23. 

- Acquisition of title—Unlawful poossesston, 

A sold in 1884 a certain land together with a 
share in the village Shamilaty to B, who by 
instituting a suit obtained possession of the 
same in 1890 and mortgaged it to C in 1898. In 
the same year A’s sons brought a suit for recovery 
of possession . on the ground that the sale was 
void for want of necessity and consideration and 
on payment of a sum in 1903 they got the pos¬ 
session of the land as well as Shamilat land which 
was not in fact included in their decree but was 
held in possession along with the other land by 
C the mortgagee. In 1907 B brought a redemption | 
suit against the mortgagee for Shamilat land and 
made the sons of A, defts. in the suit. Held 
that: 

(1) As A’s sons had taken an unlawful 
possession of the Shamilat land they were in the 
position of a trespasser. 

(2) That B had a right to sue within twelve 
years of dispossession for the recovery of the 
land on the strength of his former possession. 

(3) That A’s sons were required to have title 
to the Shamilat land and unless they proved it, the 
plaintiff could claim possession without having 
to prove his title to the land, even though he 
had no such title. (Shah Din and Scott Smithy 
yy.) Paras Ram v. Nathumal. 

19P.R. 1913=191. C.222= 

212 P. L. R. 1913. 

' • Acquisitiott of title—Interruption of adverse 
possession—What constitutes. 

Where a person has acquired title to certain 
property by adverse possession he is entitled to 
eject any person seeking to retain possession of 
it against his will. The mere fact that a person 
against whom prescription is running comes and 
stays as a guest now and then with the person in 
adverse possession will not constitute an inter- 
, ruption of the adverse possession. (Coutts Trotter 
and Ramesamy fj) Ammakannuammal v, Nara- 
YANASWAMI MUDALIAR. 17 L. W. 629 = 

72 LC. 635=1923Mad.633. 

■■ Acquisition of title—Ignorance of true owner, 

' If the true owner having the opportunity to 
acquaint himself with all the facts and law and 
not being led into any error by the fraud of the 
Mfiopposite party see the latter enjoying land 
j openly claiming it as owner, limitation against 
former is not postponed till the ignorance 


ADVERSE POSSESSION—Animus Possidendi. 

on his part which led him into thinking that 
the land really belonged to the latter is removed. 
(Sudasiva Aiyar and Biivny ff,) The Secretary 
OF State for India v, Venkatanarsimha Naidu 

27 M. L. T. 147 = (1920) M. W. N. 209 = 

58 1. C. 689 = 11 L.W. 256. 

- Acquisitio)t of title—Proof of. 

A claim of *:itle by adverse possession raises a 
mixed question of law and fact and should, 
therefore, be raised in the Court of first instance 
so that the opposite party may plead to the claim 
and evidence may be adduced thereon A person 
who seeks to establish such a claim has to show 
that his possession was adequate in. continuity, 
publicity and in extent to extinguish the title of 
the true*owner. [Drake Brockmany C.) Prahlad 

Singh v, Abdul Aziz Khan. 47 I.C. 892 (N.) 

- Acquisition of title—Nature of rights ac- 

quired by possessor who owns continuous land. 

If a person acquires by adverse possession any 
land adjoining that already in his possession he 
gets the same rights in respect of the former as 
he has in respect of the latter [Lindsay, f, C.) 
Sheo Narayan Singh v. Bisai Singh. 

34 I.C. 416 = 3 O.L.J. 170. 
Animus Possidendi. 

- Invalid gift—Want of registration. 

A gift deed though it cannot affect immoveable 
property as being unregistered is admissible to 
ihow possession as absolute owner and therefore 
adverse to all. [Viscount Cave.) Varada Pillai 

V, Jivarathnammal. (1919) M. W.N. 724 = 

10 L.W.679 = 24C.W.N. 346 = 38 M.L.J. 313 = 
18 A.L.J. 274=53 LC. 901=46 LA. 285 = 

43 Mad. 244=27 M.L.T 6 = 
22 Bom. L.R. 444 (P. C.) 
[O.A. 19 M. L. T. 52 = (1916) 1 M. W. N. 17 = 
321. C. 111 = 3 L, W. L] 

- Mortgagor and mortgagee. 

Possession to be adverse must be by a person 
who does not acknowledge the other’s rights but 
denies them. There must be an express or 
implied repudiation of the rights of the true owner 
and an open assertion by the person in possession 
of a claim of right to hold the property on his 
own behalf. [Richards, C. and Banerji, f.) Asad 

Ali V. Anand Sarup, 27 I. C. 35 = 12 A.L.J. 1233. 

- Female heir—If adverse to rightful owner. 

Possession of property by a female not entitled 
to the properties for over 12 years is adverse to 
the rightful owner and becomes her shridhan. 

[Bannerji, J.) Maghli v. Ladli, 13 I.C. 644 (A.) 

- 'Agricultural village—Site in abadi. 

The question of adverse possession depends 
upon the circumstances of each case ; in a case 
where an inn-keeper in an agricultural village 
has been using his house for purposes other than 
those of an ordinary agricultural village, paying 
no rent for the use of the site in Abadi his 
possession of the site is adverse to that of the 
Zamindar. [Richards, C, f,, Banerji and Chamiery 
yy.) Incha Ram v. Bande Ali Khan, 

33 All. 757=111.C. 52=8 A.L.J. 877. 

-- ‘-Intention to acquire absolute estate. 

Where there is no intention to hold adversely 
in order to acquire an absolute estate there can 
be no adverse possession. There can be no 
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ADVERSE POSSESSION—Animus Possidendi. 

circumstances in which a person can set out cons¬ 
ciously to acquire a limited estate within a larger 
estate by adverse possession, the natural legal 
consequences of which would be to confer full 
ownership on him. (Beaman and Macleod, jj-f 
PiR Sab Kasim Sab Itagi v. Gcrapa Basappa 

Kadigi. 38 Bom. 227 = 24 I.C. 716 = 

16 Bom. L.R. 111. 

•— - Person in possession not rightful heir. 

The possession of a person who is not the 
rightful heir of properties belonging to a deceased 
person is adverse to the rightful owner. (Fletcher 
and Richardson, JJ) Mukunda Chuckerbutty 
V, Manmohini Debi. 

26 I.C. 903 = 19 C.W.N. 472. 

- 'Consent of owner—Effect of. 

The mere fact of consent or acquiescence does 
not prevent possession being adverse. The test 
is whether the person setting up adverse posses¬ 
sion held for himself. (Jenkins, C.J., Holmwood 
and Chapman, JJ .) Dwarka Nath Chowdhury 
V, Shashti Kinkar Banerjee. 

18 I.C. 869 = 17 C.W. N. 595. 

- Temporary acts of user does not confer title. 

In the case of a vacant site which is not of any 
use to the owner, mere storage of bricks and 
wood and tethering cattle would not be considered 
objectionable by the proprietors of the lands and 
such user would n :t amount to an assertion of 
ownership, so as to confer title by adverse pos¬ 
session, 16 Bom. 338, Ref, to. (Broadway, y.)'^ 
Chandan. V, Bahadur. 

4 Lah. L. J. 168=68 1. C. 263 = 

4 U.P.L.R. (L.) 106 = 35 P.W.R. (1922) = 

62 P. L.R. (1922) = 1922 Lah. 82. 

- Mother and son—Residential house. 

The possession of a small residential house by 
a widow against the will of her sons in exercise 
of her right of residence is not adverse to the 
sons. (Scotl’Sinith and Shadi Lai, JJ.) Chuhar 

Bai V, Ramanand. 48 I.C. 114= 

113 P. W. R. 1918. 

-- Joint ownership. 

The status of joint ownership with rights of 
survivorship cannot be acquired by prescription, 
(Ayling and Odgers, JJ.) Rajambal Ammal v, 

Shanmuga Mudaliar. (1922) M. W. N. 481 = 

70 LC. 653 = 1923 Mad. 11. 

- Person not derivmg any benefit—Effect of 

possession. 

There can be no adverse possession of any 
legal interest in land by a person who has been 
found to have no title and not derived any benefit 
whatever during the period of the alleged adverse 
possession. (Sadasiva Iyer and Hannay^ JJ .) 
Lakshminarayana Iyer v. Ulagamhal, 

26 LC. 528=28 M.L.J. 256. 

- Possession referable to a lawful title. 

Possession referable to a lawful title cannot be 
treated as that of aj^spas^r. (Sadasiva Aiyar 
and Napier, JJ,) ^^nuswa^Y Iyer v, Permaye. 

26 LC. 346=16 M.L.T. 530. 


ADVERSE POSSESSION—Auimus Possidendi. 

- Referable to a lawful title. 

Possession that can be referred to a lawful title 
is not adverse. (Ayling and Tyabjt.JJ.) Muthu 
Krishna Iyengar v. Sankara Narayana Iyer, 

16 M.L.T. 196 = 1 L.W. 699= 
(1914) M.W.N. 708=25 I.C. 573=27 M.L.J, 600. 

- Occupation for more than 30 years—Storing 

hay racks. 

The occupation of a gratnanathan or village site 
belonging to the Government by storing hay racks 
will not be adverse possession as against the 
Government, even if the occupation be for more 
than 30 years; but acts of ownership such as 
transfer, etc., showing animus possidendi will con¬ 
stitute adverse possession and the onus will then 
lie on the Government to prove their title, 21 C, 
397; 16 B. 338; 21 M. 53; 33 M. 362; 33 M. 173; 
14 I.C, 168, foil. (Miller and Sadasiva Aiyar, JJ.) 

PUTLOOR BOYANNA V, GOLUSU ASETHU. 

24 L C. 735 = 16 M.L.T.48. 

- Based on real or preUnJed title—Nature of 

title acquired. 

% 

Acquisition of title by prescription is based on 
the nature of the animus possidendi, whether that 
animui is grounded on a real or pretended title, 
and the title cannot be higher than what could be 
acquired if the pretence or falsehood were true. 
(Sadasiva Iyer and Spencer, JJ,) Meethale Vittil 

Raman v. Puthulath Ambu. 24r I.C. 95 (M.) 

- Relationship. 

The act of adverse possession must be scrutini¬ 
sed in the light of relationship existing between 
the parties claiming adversely to each . other, 
(White, C. J, and Oldfield, J.) Thangavelu 
Chetty V, Mangathaye Ammal. 

211. C. 21=(1913) M. W. N. 674. 

- Ferry. 

The act of the District Magistrate in main¬ 
taining a ferry over the property of the plffs. 
did not constitute adverse possession to bring 
into operation the rule of 12 years’ limitation as 
there was no intention to dispossess the latter. 
(Das and Adami, JJ.) Pardip Singh v. The 
Secretary of State for India. 

5 Pat. L. J. 500=57 I. C. 516= 
1 Pat. L. T. 395=2 U. P. L. R. (Pat.) 181= 

1920 P. H. C. C. 297. 

- Hindu family—Possession of male members. 

The possession of the male members of the 
‘propositus’ family where the daughter was enti¬ 
tled to the property of her father governed by 
Dayabhaga School must be presumed to be on 
behalf of the daughter. No adverse possession 
could be presumed until ouster was proved. 
(ChamicY, C, J, and Mullich, y.) Jagu Mandal 
V, Madhab Mandal. 41 I. C, 39 (P). 

—j- Mahomedan widow in possession partly as 

heir and partly in lieu of dower—If and when 
becomes adverse against their heirs, 

A Mahomedan widow who gets possession of 
her husband’s property partly as his heir and 
partly for her unpaid dower with a liability to 
account to the other heirs for receipt of profits 
of the estate begins to exercise a possession ad¬ 
verse to that of the other heirs only When they 
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ADVERSE POSSESSION-Borden of Proof. 

do not make any claim from her for an account 
as to the profits, etc., and consequently she gets 
herself recorded in the Record of Rights as the 
tenant of the holding. The recording of her name 
in the Record of Rights amounts to an assertion 
of hostile title by her against the other heirs and 
her possession becomes adverse from that time. 
31 C. 970 ; 32 C. 296. Dist. (Atkinson, y .) Mutsaddi 

V, Habib Mian. 39 I. C. 579 (P). 

Burden of Proof. 

Burden of proof—Acquisition by prescrip¬ 


tive title. 


A person claiming a title by prescription must 
prove possession for the full period. Proof of 
possession for a shorter period does not shift the 
o««s on to the original owner to show that pos¬ 
session became adverse within the statutory 
period. (Lord Shaw.) Secretary of State v. 

Chelikani Rama Rao. 39 Mad. 617 = 

31 M.L.J. 324=20 C.W N. 1311= 
(1916) 2 M.W.N. 224=14 A.L.J. 1114= 

20 M.L.T. 435 = 4 L.W. 486 = 
18 Bom. L.R. 1007 = 25 C.L.J. 69 = 
35 I.C. 902=43 I. A. 192. (P. C.) 

[Reversing 0. A. 33 Mad. 1=20 M.Jj. J. 66 = 
^ 5 I.C. 882=7 M.L.T. 128.] 


ADVERSE POSSESSION-Co-heirs. 


Burden of Proof, 


' Where the suit is resisted on the ground of 
acquisition of title by prescription it is not for 
the piff. to prove his title within 12 years. The 
burden of proof is on the defendant to prove his 
adverse proprietary title. (Gokul Prasad, f.) 
Ragha Mal v. Abdus Sattar. 

74 I.C. 879 = 1923 All. 565. 

- ^—Burden of proof. 


The onus of establishing title to property by 
reason of possession for a certain requisite period 
lies upon the person asserting such possession. 
(MacUod, C. y,a>id Fawcett, f .) VaSTa Balwant 

v. Sfxretary of State. 45 Bom. 789 = 

61 L C. 440=23 Bom. L.R. 238. 


Burden of proof. 


When a title by adverse possession is set up, 
the person who sets it up must allege and establish 
such title. (Mookerjfc, A.C.f, and Fletcher, J.) 
Bepin Behari Saha v. Charu Chandra Ghose. 

60 I.C. 753=35 C.L. J. 192. 

Burden of proof—Possession referable to 


lawful origin 

Where possession can be referred to a lawful 
origin the presumption is that it was acquired 
lawfully and the burden is on the party asserting 
adverse possession to prove his case. (Daniels 
ana Lyle, A. J. Cs.) Kuar Nageshar Sahai v. 
ShiaM Bahadur. 9 0. L. J. 262 = 

1922 Oudh 231. 

Co-heirs. 


Co-heirs —Mahomedan Law. 


. The possession of property by a brother is 
deemed to be possession by sisters also unletrs the 
brother repudiates the claims of sisters. (Banerji, 
4 Haipak Khan v, CtfANo Khan. 

50 I. C. 691 (A.) 



Co'heirs — Exclusion — Knoudedge. 


Plff. claimed her share of the properties left 
by her father, who died 37 years before suit from 
her co-heir who had been all along in exclusive 
possession of the same to the knowledge of the 
plff. Held, that the possession of the brother was 
adverse to plff. even though it was not shown 
that there was any demand by plff. which was 
refused by the brother. (Newbonld and Panton, 
yy.) Chand Bibi V. Lal Mahamed. 

48 L C. 692. (C.) 

- Co-heirs — Scrvic: iiiam lands—Dudded mem¬ 
bers. 

The sole possession of inam lands by one 
member is not in itself adverse to the other 
members divided or undivided and does not 
deprive them of any interest they might possess. 
46 Cal. 362 (P. C ) does not overrule 30 Mad. 434. 
(Ayltug and Odgers, JJ.) Devulapalli Venkata 
S uBBA Rao v. Kolluri Satyanarayanamurthi. 

44 Mad. 179 = 12 L.W. 642 = (1920) M.W.N. 754 = 
28 M L.T. 448=60 I.C. 27 = 40 M.L.J. 31 

- Co-heirs — Ouster — Knoivlcd<{e. 


Since the defendants take the property as tenants- 
in-common being heirs of deceased Muhamma¬ 
dan they arc deemed to be in possession of the 
property on behalf of themselves and the plaintiff 
and when they want to show that the right of the 
plaintiff (one of the heirs) is barred it lies on 
them to show that the character of their possession 
was changed so far the plaintiff was concerned, 
six years before they brought the suit. (1912) A.C, 
230, foil. (Sankaran Nair and Oldfield, JJ) 
Marian Beevia.mmal v. Kadii? Meera Sahib 

Taragan. 29 I. C. 275 (M). 




Co-heirs—Possession of—Whether adverse. 


Where one of several heirs takes possession of 
an inheritance, his possession is not adverse to 
his co-heirs. VO iM. L. J. 288, foil. (Sadasiva Iyer 
and Napur, JJ.) Ponnusawmy Iyer v. Permaye. 

26 I.C. 346 = 16 M.L T. 530. 

- Co-heirs—Permissive possession — Mahome- 


dun widow of Shiah sect. 

The possession of properties by a Mahomedan 
widow of the Shiah sect on the strength of a 
family custom, though objected to by the heirs of 
her husband at the mutation proceedings is not 
adverse to the heirs but is in a sense permissive. 
(Piggot, y. C.) Nandi v. Baquar Hussain. 

18 I. C. 367 (Oudh.) 


vT: 


Co-heirs — Presumption, 





One co-heir remaining in possession even for 
over 12 years is presumed to. remain on behalf of 
all co-heirs and the onus is on the deft, in 
possession to prove adverse possession. (Chevis, 
y.) Mangal Singh v. Shankari. 

50 I. C. 746 (Pat). 

Co-heirs—Gift by one of her share to 


another. 


A deed of gift by a Hindu widow in respect of 
her share in her husband’s estate in favour of her 
co-widow wlio is the heir-at-law, does not consti¬ 
tute. adverse possession on the part of the co¬ 
widow as against the reversioners of her 
husband, wh^n there is no proof erf notice of ap 
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ADVERSE POSSESSION—Community. 

assertion by her of a title other than by inheri¬ 
tance. (Chapman and Roe., JJ-) SaSiman 

SiBXARAiN. 39 I. C. 755 = 1 Pat. L. W. 375. 

Community. 

- Community—Joint owners o/Takia-i-Khist 

Faroshan— by person not in possession Jor declara¬ 
tion of title and tor accounts^ if 7naintainable 
Presumption of possession by all—Extinction of right, 

A joint owner not in possession of what ia 
known as Takia-i-Khist Faroshan (which is by 
custom the joint property of a brotherhood of 
Kashmir merchants of Lahore) is entitled to 
maintain a suit for a declaration that he is the 
joint owner of the same and for accounts from 
the other joint owners in possession, in such cases 
he has the presumption of joint ownership in his 
favour which may be rebutted only by clear and 
unequivocal evidence of express and continuous 
denial for more than 12 years by the cc-sharers 
in possession, of the right of user of the plff. 
and the cause of action for such a declaratory 
suit arises only when the plff.’s. rights are 
invaded by means of some overt act. [Johnstone 
and Shah Din, JJ.) Amir Begam v. Begam. 

9 P. W. R. 1914 = 22 I. C. 861=127 P. L. R. 1914. 

- Community—Public cannot acquire righl 

by—Long user. 

The public as such cannot acquire by prescrip¬ 
tion the ownership of land or a right of easement 
over it. But the user by the public may be evi¬ 
dence of a dedication or grant in favour of the 
public. (Oldfield and Ramesam, JJ*) Ussam 
Kasim Sait v. Secy, of State for India. 

44 M.L J. 638=(1923) M.W.N. 315 = 
17 L.W. 610 = 74 1. C. 25 = 1923 Mad. 624. 

- Community—Trustee giving possession to 

stranger. 


If a trustee of a community gives possession of ! 
land of the community to a third person his 
possession is only permissive and not adverse to 
the community. (Ayling andTyabji,JJ) Muruga 

Chetty V. Rajaswa.my. 29 M.L.J. 574 = 

18 M.L.T. 327 = (1915) M.W.N. 701= 

30 LC. 669 = 2 L.W. 813. 

Co-mortgagors. 

- Co-mortgagors—Possession after redemption. 

Even though the possession' of the entire pro¬ 
perty after redemption by a co-mortgagor is not 
Ipso facto adverse there can be no doubt that that 
possession becomes adverse when the co-mort¬ 
gagor holds the property openly asserting his 
exclusive title. 11 All 423 ; 38 All. 540 and 26 
Bom. 500, Ref. (Shadi Lai and Broadway, JJ,) 
Shahab-ud-din V. Kasim Ali Khan. 

2 Lali. L.J. 160. 

- Co-mortgagors, 

The possession of the mortgagor who redeems 
the mortgage does not become adverse when he 
recovers possession of the property on redemption. 
(Jwala Prasad C, J, and Oass J.) Ram Narayan 
Rai V. Rama Devi Rai. 1923 P 98 = 

1922 Pat. 129 = 6 Pat. L.J. 680=63 I.C. 282. 

-- Co-mortgagors—Entry in 'of rights— 

Knowledge, , * 

A mere entry in the Recofrftf/vRigKts of the 
possession of the redeemjMj^'jjJ^^tgagor, is of 
no effect to prove advefcti*^ against a 
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co-mortgagor. But it is valuable evidence of 
adverse possession if the Record is one of 
exclusive title cf one mortgagor and he 
proves knowledge of it by the other co¬ 
mortgagor. (Jwala Prasad and Das, yf-) 

Ram Narayan v. Ram Devi 63 I. C. 282 = 

6 Pat. L. J. 680=1922 Pat. 129= 

1923 P. 98. 

Constructive. 

- Constructive—T respasser. 

The doctrine of constructive possession 
cannot be applied in favour of a wrong doer 
whose possession must be confined to actual 
possession, that is to say, if he reliea on 
adverse possession, he can succeed, only as 
regards the position of the land in suit, of 
which he proves actual possession for the 
statutory period. (Mookerjee and Panion, 
JJ.) H. H. -Maharajah of Cooch Behar v. 
Raja Mahendra Ranjan. 66 I. C. 923 = 

34 C. L. J. 465. 

- Constructive—Not applicable to trespasser. 

The theory of constructive possession of a 
whole land or of land under water by reason of 
possession of part is not applicable to a trespass¬ 
er. (Mookerjie and Waimsley, JJ.) Amrita 

SUNDARl V, ShEERAJCDDIN AHAMED. 

29 1. C. 156 = 19 C. W. N. 565. 

- Constructive' — Trespassir—Confined to spot 

actually in possession. 

The ordinary presumption, that a person 
having title has possession of the whole, 
though he exercises acts of ownership over a part 
only, does not arise in the case of a trespasser 
whose adverse possession will be restricted to 
the spot actually in possession. (Sadasiva 
Iyer utid Seshagiri Iyer, JJ,) Karia Kowden 

V. Raghava Reddi. 23 I. C. 520=1 L. VV. 410. 

- Constructive—Enjoyment of a pari — 

Evidence of enjoyment of whole. 

Acts done on parts of a tract of land will be 
evidence of possession of the whole only when 
the boundaries of the tract are clearly defined. 
(White, C. J, and Ayling, J.) Subbamania PillM 
V, Secretary of State for India in Council. 

34 Mad. 353=9 M.L.T. 181=21 M.L.J. 132= 

9I.C.9 = (1911)1M. W.N.55. 

-- Constructive—Possession of part if possession 

of whole — Trespasser, 

As a general rule possession of part is in law 
the possession of the whole if the whole is other¬ 
wise vacant; but constructive possession of this 
kind can only be presumed when there is a claim 
based on title and possession by a trespasser is 
confined to the land actually occupied by him. 12 
O. C. 58 Ref. (Wazir Ha^am, A. J, C.) Durga v. 

Ram Padarath. 65 I.C. 749=8 O.L.J. 495. 

- Constructive—Extent of the trespasser's 

right. 

The right of the person in adverse possession 
extends to the area actually in his possession 
and does not extend to the sub-soil. {Jwala 
Prasad and Adami, JJ,) Ramlal v. Satiya 

Niranjan Chakravarti. 5 Pat. L. j 563 = 

57 L C. 786=1 Pat. L.T. 474= 

X92X Pat. 49. 
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ADVERSE POSSESSION-Constructive. ^ 

- CmtsirucHve—Trespasser—Mines. * 

A trespasser wrongfully working a vein of 1 
coal from an adjoining mine acquires possession . 
onlv of the land worked but cannot be said to be , 
in possession of the mine itself. If a person ! 
having title to all the seams of the coal under a i 
defined surface enters on a seam, he will be 
taken to be in possession of all the seams over 
which he has title. (Das and Foster, JJ.) ^ 

Lodna Coluerv ' 

Co-owner. ■ 

- Co-owners — Ouster. 

y In the absence of an assertion of an adverse 
' right the mere fact of a co owner getting his name 
recorded in the Revenue Records will not amount 
to an ouster. The possession of one co owner is 
that of all the co-owners unless there is some 
'\ct of ouster by one co-owner against another. 

(Banerii and Gokul Prasad, yy.) i 

Zamir Hussain. ^ ^ ^ ^ 22-1922 All. 399. [ 

- Co-owners—Ouster—Necessity for. 

^Among co-owners the possession of one is the '■ 
possession of all the co-owners and, in the i 
absence of an ouster or something equivalent to 
ouster, there is no question of adverse possession. 

37 A. 203, Con a v. Aipuhany (.1912) App. Cas. 230 
Foil.; 3^M. L J. 3i3 (P. C.) Ref. \,Stuart,J,) 

Latchmi Narain di/as Lai.man r'.NACNHA Mal. 

64 I. U. 4/i (A.). 

-— Co-owner-—Burden of proof Limitation. ■ 

The onus lies heavily upon the co-owner who | 
sets up adverse possession to prove that he or , 
his predecessor in title had set up adverse title to 1 
the knowledge of the others more than 12 years : 
before the institution of the suit because the | 
ordinary presumption is that possession of one is | 
not adverse to the others. (Chamier arid Piggott, j 
yj.) Ahmad Raza Khan t nf\A ' 

^ 37 All. 203=26 I. C. 922 = 13 A.L.J. 204. 

--- Co-owners—-Exclusive possession of one not 

necessarily ouster of others. 

The essential feature of adverse possession as 
between tenants-in-common is exclusion or ouster 
of the other tenant-in-common, sole possession by | 
one does not necessarily operate as ouster of the 
other but if it is maintained for a long time 
continuously, without any claim or demand by 
any person, claiming under the other tenant-in¬ 
common, it gives rise to a presumption of actual 
ouster. {Chamier, y.) Muhammad Ishaq ?/.Naihu. 

16 I.C. 342=10 A.L.J. 59. 

- Co-owners—KhoH Kashgi lands—Division 

among branches — Effect. 

Members of branches of a family holding Khoti 
Kashgi lands in specific portions for the sake of 
convenience and before a general partition has 
taken place, do not hold adversely to one another. 

(MacUod, C. y. and Cruw^, y,) Mohiddin 

Iqrahim. 74 I. C. 161. (Bom.) 

' ' ' •. -— Co-owners — Onus, 

':‘In ^ suit for possession by one co-owner 
another, the latter cannot succeed unless 
Me d^itel^ proves that he has been holding the 1 owner. 
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land adversely against the world for 12 years ; 
plaintifi having proved title, the onus is on the 
defendant to prove he was not entitled to property. 
(Macleod, C. J, ami Shah,y,) Vinayak Ki-:shav 
Gulye V. Bala Shivram Hingne. 

24Eom.L.B.2ei=g^.Ca76- 

, - - Co-owner S"iOustey, 

^''xhe sole possession by one of two joint owners 
bv itself is no evidence of his denial of the right 
of the other joint owner. Time lioes not run 
against the joint owner out of possession, until 
the joint owner in possession has done some act 
to the knowledge of the other which amounts to 
an ouster. The mere fact that the owner m 
possession redeemed a joint mortgage even though 
the plaintiff was aware of it, would not amoimt 
to an ouster. (Macleod, C. J. and Shah,J.) 

Chand Bhai ZJ. Hasan Bhak cd T P 906- 

23 Bom. L. R. 1033 = 64 I.L. 2 U 0 - 
46 Bom. 213 = 1922 Bom. 150. 

- Co-oivners—Natiire_ of, at inception—Re- 

ettver-—Appointmoii oj- Effect. 

The possession of a co-owner is not ordinarily 
adverse to the other co-owners. But where a 
person originally entered not as a co-owner bu 
Lserting a hostile title and then became a co¬ 
owner and exercised his possession to the exclu¬ 
sion of the orher co-owners, he continues to be in 
adverse possession. The appointment o a 
receiver does not stop limitation running. {Lhatier- 
fee and Pant.n, yy.) Pankaj Mohan Bal 

BlPlN BEHARY ChaRLADAR. Vnni lift 

; 76 1 . C. 511 = 1924 Cal. 118. 

« 

I- Co-owners—Ouster—Exclusive possession, 

1 The sole occupation by one co-sharer, of a poi- 
i tion of joint property, does not constitute an 
! oubter of the other co-sharers ; and a co-sharer in 
i possession of a portion of the common land, with 
j the tacit or express consent of his co-sharers can- 
1 not change the nature of that possession. 43 M. 
244 ; 28 D. L. J. 437 ; 21 C. L. J. 253 ; 41 C. 43b 

Rel. (Mooktrjee aud Cuming, 

N.O .. eioAfe CaL 18. 


—^- Co-owners — Ousttr. 

l/Possession of land by one co-owner is not 
adverse to the others. Ouster in such cases to 
amount to adverse possession must be notorious 
and the intention must be established. [Mooker^ee 

C. L j“592‘ 

_ Co-owners—Trespass by stranger—Co-owner 

holding as lessee under trespasser—Effect of. 

Where a stranger trespasses on land and ousts 
all the co-owners and subsequently one of the co¬ 
owners holds the land as lessee from the tres¬ 
passer for more than 12 years, the possession of 
the lessee is not the possession of his co-owners 
and it extinguishes the title of all the co-owners 
to the land. (Chatterjee and Suhrawardy, yy,) 
Bholanath De V, Golabdi Sardar. r -iCA 

64 I.C. 553=35 C.L.J. 164. 


Co-owners—Nature of possession of one co- 
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The nature of possession of one co-owner is 
rightful but does not imply hostility and so it 
cannot be presumed that such possession is ad¬ 
verse to other co-owners. In general it is for 
the benefit of the rest. {Mookajee, A, C, J. and 
FLtcher^ y.) Balaram Guriah v. Syamacharin 

Mondal. 33 C.L.J. 344 = 

60 1. C. 298=24 C.W.N. 1057. 


Co-owners — Ouster, • 


In acquiring title by adverse possession a co¬ 
owner must prove that he set up a title against 
other co-owners and excluded them from posses¬ 
sion. (Mookerjee and Beachcroft, yyJ) Chinta- 
mani Pramanik V. Hriday Nath Kamila. 

51 LC. 123=29 C. L. J. 241. 


Co-owners—Lease from rival claimant. 


A co-owner holds adversely to others if he 
acquires possession from an adverse clainiAnt 
claiming his exclusive right and title and denying 
that of the other co-owners. {Sanderson, C, y., 
and Mookerjee, y.) Jatindra Nath Roy v, Sabi- 
dannessa Khatun. 24 C.L.J. 165 = 

35 LC. 36 = 20 C.W.iN. 1258. 

- Co-owners — Presumption—Exclusive posses- 


j 


ston. 

The possession of one co-owner is presumed to 
be for the benefit of all and to establish adverse 
possession by a hostile act it must be shown that 
such act was inconsistent with his character as a 
co-owner and a case of adverse possession cannot 
be said to be established when there has been no 
exclusion of the others from use and enjoyment 
for the period of limitation. (Mookerjee and 
Beachcroft, yy.) Surja Bibi v, Tarap Mondal. 

26 I. C. 788 (C.) 


Co-owners — Rule — Exception, 


J When a question arises as to whether the pos¬ 
session of one co-owner is adverse to that of 
another, the fundamental rule is that the entry of 
possession of land under the common title of one 
co-owner will not be presumed to be adverse to 
the others but will be deemed for the benefit of 
all because a co-owner’s possession does not 
imply hostility. (Holmwood and Chapman, JJ) 
Jajneshwar Saha v, Satish Chandra Saha 

23 I. C. 562 (C.) 

- Co-owners — Ouster, 

The possession of one co-owner is in law the 
possession of all the co-owners and nothing short 
of ouster or something equivalent to ouster can 
make the possession of one co-owner adverse to 
the others. (1912) A. C. 230 foil, (yenkms, C. y. 
cpid Ray, y.) Faizuddin Khan Reju Akan ’ 

20^ I. C. 584 (C.) 

- Co-owners—Sale by one of'‘^specific portion 

in possession . 

Where the sale is made by one co.sharer of a 
specific portion of the Joint holding, which por¬ 
tion is in his possession and possession of which 
is immediately delivered to the purchaser, the 
possession of such purchaser is adverse from the 
moment of his entry. A co-owner’s possession 
of the area cannot be adverse to his co-sharers 
until he has definitely declared to th^ his inten¬ 
tion of holding on his own beha^rf^utthis princi¬ 
ple does not apply to the co-sharer 
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and if the purchaser obtains possession of the 
entire area brought by him under the deed of sale 
that possession must be regarded as adverse to the 
co-sharers from its commencement. (Broadway, 
y,) Anwar v. Kishen Singh. 

71 L C. 171=1922 Lah. 205. 

- Co-owners—Entry in records as owner — 

Claim set up in suit — Effect, 

When the question was as regards title to a 
well and the evidence let in consisted of entries 
in revenue records of 1857 wherein the wells 
were claimed in ownership, the same being set 
up in a litigation of 1891 between the parties. 
Held, possession began to be adverse at least 
from 1891 and referred to ownership in twelve 
years therefrom. (Broadway and Abdul Qadir, 
yy.) Lala V, Khalas. 

4 Lah. L. J. 181=1922 Lah. 102. 


Co-owners. 


The possession of one co-sharer is possession 
of another co-sharer unless the former can show' a 
clear adverse title asserted by 12 years’ adverse 
possession. (Robertson and Shah Din, yy,) Pars 
Ram V, Mahomed Yasin Khan. 14 P.W.R. 1912= 

13 I. C. 953=150 P. L. R. 1912y 

— Co-owners — Knowledge, 

A co-owner’s possession is not adverse to the 
other co-owners until he proves an open asser¬ 
tion of title hostile to the others or some fact 
showing that his possession could not b? referred 

co-owner. (Benson and Miller, 
yy.) Tajuddin V, Ali Ahmad. 

18 I. C. 358=(1913) M. W. N. 381. 


j 


Co-owners—Possession of whole property. 


The possession of one co-owner even over the 
Nvhole co-parcenary property is not prima facie 
adverse to the other co-owners. (Stanyon A V Cs ) 
Raghoba V, Palhoba. 45 j q 2i7 (N ) 


Co'owners—Sole surviving co-parcener. 

The sole surviving co-parcener, dealing with the 

deemed to be in adverse possession ; such pro- 
perty does not thereby become joint family 
property. The heirs of the deceased can claim It 
(Kanhaiya Lai and Daniels, A.J.Cs.) Mahadfi 

Kunwar j;. Baku Rani. 50 1.0.180 = 6 O.L X m! 


- Co-owner — Effect, 

Possession of one co-owner is the oossession nf 
all the co-owners and there must bluster or 
something equivalent to ouster to put an end to 
Ref M. 191 ; 37 A. 2^; 29 B 300 

of a loi^t faTirT'^" ««’ong members 

o a joint family who have separated in mess 

unless a clear disclaimer is m^de by one and 
known to the other so as to afford ground ffr a 

title by adverse possession (1912) A C 212 foil 

r™™. Lsrii.o“;; 

V. Muthora Prasad. 39 i (j. 498 (Oudh.). 

■- -Corowuers—Essentials of. 

possession against a co- 
of "SLI-h t° prove actual repudiation 

nprlXfP J’’® ^ ^’'elusion for the statutory 

91 . 0.425 - 
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•Co^wneys—Hindu joint family—Possession 
oj members of undiviited property to one another — 
Right of other members'. 

Where after a partial partition of joint family 
property one member continues in possession of 
certain properties not divided, his possession still 
continues to be the possession of the other mem¬ 
bers of the family though they may be divided, till 
some event happens which renders his possession 
exclusive or hostile to the others. 22 Mad. 191 
Ref. {Chapman and Atkinsony Jagdamb Lal 

Bikulal. 40 I.C. 115 (Pat.). 


Co-parcener. 

Co'parcenets—Alienee from one oj them. 


If a co-parcener alienated property belonging 
to the family excluding other co-parceners from 
it, adverse possession in favour of the alienee 
will begin to run from the date of alienation and 
the consequent exclusion of the co-parceners. 

Per Batckelory y :—To constitute an adverse 
possession against the real owner possession 
must be ostensibly adverse. (Chandavarkar and 
Batchelor, JJ*) Malkappa Bod Chanbassap- 
PAGOWDA V, Mudkappa Bisappa Mudigabdar. 

37 Bom. 84 = 171. C. 657 = 

14 Bom. L. R. 931. 
See Contra. 27 M. L. J. 600 = 16 M. L. T. 196 = 

1 L. W. 699 = (1914) M. W. N. 708 = 
25 I. C. 573; 54 L C. 385=11 L. W. 31. 


Co-parcener. 


^ - 

^ A Hindu co-parcener’s possession is not adverse 
to other co-parceners unless they have notice of 
his so holding it. (Ayltng and Tyabji. yj*) 
Muthu Krishna Iyangar v. Sankara 

Narayana Iyer. 16 M. L. T. 196 = 1 L. W. 699 = 

(1914) M. W. N. 708=25 I. C. 573 = 

27 M. L. J. 600. 

Co-sharer. 


Co-sharer—Dental of title. 


/ Possession of one co-sharer can be said to be 
adverse against another, only if there is an open 
denial of title. Limitation can run, if at all, only 
from that date. (Lord Atkinson.) Arab Ali Khan 
V, Mahmad Au Khan. 43 M. L. J. 104 = 

35 C, L. J. 554=31 M. L T. 94 (P.C.) = 
20 A. L. J. 545=24 bom. L. R. 951 = 
67 I. C. 444=1922 P. C. 84 (P. C.) 


-- ^Po’sharers—Ouster—Subsequent joint owner¬ 
ship—No interruption of adverse possession. 

Where a person has begun to hold possession 
of land adversely to two co-sharers, each being 
owner of a moiety, and before the expiration of 
the statutory period of limitation succeeds 
to one moiety upon the death of its owner, his 
possession continues to be adverse to the owner 
of the other moiety, although he has become 
jointly interested with the other. 

Quaere :“Whethcr the rule that possession 
one of several joint tenants or tenants-in-com- 
mon is not adverse to others applies to joint 
ij|h«rers in a village who are not members of a 


Joint Hindu family. [Viscount Cane), Vakada 

PiLLAI V. JeEVARATHNAMMAL. 

27 M. L. T. 6=22 Bom. L. R. 444= 
(1919) M. W. N. 724=10 L. W. 679 = 
24 C. W. N. 346=38 M. L. J. 313= 
18 A. L. J. 274=53 1. C. 901= 

46 I. A. 285 (P. C.). 
[O. A. from 19 M. L. T. 52 = 32 1. C.lll = 

(1916) 1 M. W. N. 17.] 

- Co-sharers—Sole occupatioJi—No exclusion 

—possession of co-owner referred to his lawful title. 

Where one member of a joint family alone 
occupies the joint estate, that by itself affords no 
evidence of exclusion of other interested members 
of the family. Uninterrupted sole possession of 
such property without more, must be referred to 
the lawful title possessed by the joint holder to 
use the estate, and cannot be regarded as an * 
assertion of a right to hold it as separate, sl* as 
to assert an adverse claim against other interested 
members. Where possession can be either lawfu 
or unlawful, in the absence of evidence, it must 
be assumed to be the former. (Lord Buckmaster), 
Hardit Singh v. Gurmukh Singh. 

64P.R. 1918=58 P.W.R. 1918 = 
24 M.L.T. 389=28 C. L.J. 437 = 
(1919) M.W.N. 1 = 9 L.W. 123= 

1 U-P-L.R. 8 = 47 I.C. 626 = 
20 Bom. L. R. 1064 (P.C.) 

■- Co-sharers — Knowledge. 

Sole possession by one of two or more joint 
owners is not adverse to others until the joint 
owner has done some act to the knowledge of the 
others which amounts to a denial of the latter’s 
right. The mere execution of a registered deed 
affecting the property by one of the co-sharers is 
not notice of adverse possession to the other 
sharers. 48 C. 1 ; 46 Bom. 213, 37 A. 203 referred 
to. (DanielSy y.) Shaklk v. Hussaim Bibi. 

71 I.C. 653 = 1923 All. 447. 

-- ——Co sharer—Possession by some of them — 

, Mortgage — Redemption—Effect of. 

I The question of adverse possession is a mixed 
question of law and fact. As between co-sharers 
unless there was some act to the knowledge of 
the plaintiffs by which their title was denied or 
repudiated, the mere fajt of the plaintiffs not 
being in actual possession would not amount to 
ouster such as would extinguish their right. 
Similarly the fact that some of the co-sharers 
mortgage the property and give possession thereof 
to the mortgagee would not make the possession 
of the mortgagee adverse to the other co-sharer. 
(MearSy C. y.and Banerjiy y.) Hafiz Abdullah v, 

Alli. 21 A. L. J. 204 = 71 I. C. 640 = 

L.R. 4 A. 139=1923 All. 291 (1). 

-j- Co-sharers — Acquiescence—Effect of — Per^ 

missive possession — Presumption. 

It is not an inflexible rule of law that a co¬ 
sharer’s possession is the possession of all the 
co-sharers. The question depends on the cir¬ 
cumstances of each case. Where co-owners 
are cousins by marriage who succeed to certain 
property, and one of them occupies more than his 
own share of the property without in any way 
indicating that he is doing so on behalf of the 
other, he really ousts the other co-sharer from 
possession of the portion exclusively occupied by 
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him. A consent to usin’pation of possession by 
another does not prevent his possession from 
becoming adverse, alsh^ y.) Mustafa Khan v, 

DuLARi. 3 U.P.L.R. (A) 5 = 

65 I. C. 75 = 19212 All. 433. 

- 'Co-sharers. 

Possession of one co-owner can become adverse 
to the other. (Tndball and Walsh, J J.) Jhamphu 

e;. Kutramani. 39 All. 698 -12 

15 A. L. J. 761. 

Co-shavers—Onster—Burden of proof. 


In a suit for possession by one co-sharer 
against another,' pltf. is entitled to rely on the 
presumption that possession of deft, was on 
behalf of plff. and it lies upon the deft, to prove 
that he had set up an adverse title to the know- 
leclc^e of the plff. for more than 12 years before 
suit. The fact that plff. did not receive profits for 
many years alone does not raise a presumption of 
his ouster. (Chantier and J J.) Mallah 

V. Behari. 28 I. C. 276 = 13 A. L. J. 298< 


- -Co-sharer — Management. 

Management by one co-heir wliose name alone 
is recorded m the Revenue papers, the other co¬ 
heir being a minor does not give him a title by 
adverse possession. Richards, C. y, and Banerji, 

^ 10 I. C. 413 (A.) 

-- -Co-sharers—Redemption of mortgage. 

Possession of mortgaged property by a co-sharer 
after redemption of the mortgage becomes 
adverse only from the time of assertion of ex¬ 
clusive title. (.SVaii/t;)', C. f. and Griffin, y.) 
Jagdip Narayan Singh v. Billar Singh. 

33 All. 463 = 9 I. C. 572=8 A. L. J. 324. 


- -Co-sharers. 

Exclusive possession of a tenant in common is 
not adverse until ouster by denial of the right of 
the tenant in common is established. Therefore, 

exclusive enjoyments of all profits is not by itself 
sufficient to constitute ouster. [Macleod, C. y. 
and Shah, T.) Shivalingappa v. Satyava. 

64 I. C. 552 = 23 Bom. L. R. 967 

- Co-sharer—Assertion of hostile title — 

Disclaimer. 

A co-sharer in possession of joint property does 
not hold it adversely against any other co-sharer 
unless either the latter disclaims or the former 
openlv asserts a hostile title. (Sco//, C. y., Beaman 
and Hayward, yy.) Bhaui Sham Rao Darekar 
V. Hajimiya Mahomed A.min. 15 I. C. 500= 

14 Bom. L. R. 314. 


- Co-sharer—Sole occupation by one is not 

^ster of others. 

The sole occupation by one co-sharer does not 
constitute an ouster of the other co-shares, and 
does not operate as exclusive possession. (A/«- 
kerjee, T.) Kailas Chandra Nag v. Bijaychandra 

Nag. 36 C.L.J. 434=72 I. C. 680=1923 Cal. 18. 

- -Co-sharers—Stranger tn possession on behalf 

of co-sharer—Effect of. 

Where two sisters succeeded as co-heira iyo eer- 
taln properties of their deceased father anfi. tihe 
husband of one sister was in possesaio^^: -^nd 
management of the land for over 40 


which the other sister (plaintiff) sued for a declara¬ 
tion of her title to half of the properties ‘. Held that 
the fact that the husband of one of the sisters was 
looking alter the land would not make his posses¬ 
sion adverse unless it was found that he was in 
possession of the land asserting his own right and 
not as a manager of his wife’s property. If he 
was in possession openly asserting" his own right 
and not that of his wife for a period of 12 years in 
such a manner as to amount to what is called 
notorious exclusion, then the plaintiffs’ case would 
fail. But if he merely possessed the land without 
any such assertion of title in himself and the facts 
were such that the plaintiff could not be expect¬ 
ed to know that he was not in possession on be¬ 
half of the plaintiff’s sister then the plaintiff’s 
suit would not be barred. {Newbould, y.) Joytun 
BiBI V. SOLIMUDDIN ChOWKIDAR. 72 I.C. 33 (C.) 

-- Co-sharers—Ouster—Knowledge essential io 

constitute possession of one co-sharer adverse to others. 

To prove dispossession by one co-sharer of 
another, it must be shown that there was ex¬ 
clusion or ouster to the knowledge of the latter. 
The principle does not depend on whether the 
parties are members of a joint family but rests 
upon the ground that they are co-owners and 
applies to all cases of co-owners. There can be no 
dispossession by one joint tenant in the absence 
of an assertion of a hosiile title by him to the 
knowledge of the other joint tenants sought to be 
excluded from the joint tenancy, and if no notice 
is given to the co-sharer of the denial of his right 
the occupant must make his possession so visibly 
hostile and notorious and so apparently exclusi'^ 
and adverse as to justify the inference of know¬ 
ledge on the part of tho co-owner sought to be 
ousted and of laches if he fails to discover and 
assert his rights. 26 C.W.N. 65; 26 C.W.N. 206; 
29 Bom. 300 Rel. (Chatterjee and Pearson, yy.) 
Jagendra Nath Mooi^erjee v. Rajendra Nath 

Bhattacharjee. 26 C.W.N. 890=68 I.C. 200= 

1922 Cal 54. 

- Co-sharers — Ouster—Evidence of—Know 

ledge — Erection of building. 

To establish adverse possession as between co- 
sharers there must be evidence of an open asser¬ 
tion of a hostile title by one of them to the 
knowledge of the others. Mere non-participation 
in the profits by one party and exclusive occupa¬ 
tion by the other is not conclusive. The erection 
of a substantial building on joint property by one 
co-owner is not conclusive evidence of ouster. If 
possession is such that it may be either lawful or 
unlawful in the absence of evidence, k must be 
assumed to be lawful. (1912). A.C. 230, folk 
[Mukerjee and Buckland^ JJ*) Jagannath 
Marwari V. Chandni Bibu 67 I.C. 31= 

34 C. L. J. 432. 

Co-sharers—Exclusive possession—Ouster» 

Where the widows of two brothers inherited 
their husbands’ property and one of them left her 
husband’s abode and became a mendicant while 
the other continued in sole possession of the 
entire V^^operty and paid rents and taxes and 
apjjl’opriated the whole profits of the estate to the 
exclusion of the other widow. Held that the pos¬ 
session of the widow was exclusive and hostie so 
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ADVERSE POSSESSION-Co-sharer. 


ADVERSE POSSESSION-Co-slmrer. 


as to deprive the absent \vido\v» of her rights in 
the estate. (r<?tt«art and Newbould, yy.) Chai- 
TANA Krishna Manual v. Soudhayamani Dasi. 

64 1. C. 773 (C) 

- CO’sharers—Sole occupation by one is not 

adverse to others. 

As between co-sharers, the mere fact that one 
of the co-sharers is in sole occupation of the 
property does not, by itself, show that such pos* 
session is adverse to the others. 16 C. W. N. 849 ; 
24 C.W.N. 1057 Rei. (Chatterjee and Cummt'. yy.) 
Sheikh Shachuni v. Sheikh Basir. 641.C. 613 (G.) 


- Co-sharer s^Oushr. 

The plff. was a minor when his mother died in 
1897. He attained his majority in 1911. He, in 
1913 as the reversionary htir on the death of his 
mother, brought a suit for possession on the esta¬ 
blishment of his title to a share of certain pro¬ 
perty alleging it to be joint family property against 
defts. The defence was that the suit was time 
barred. Held, that if the property was a joint 
property, it would be a case of adverse possession 
between co-sharers and in such a case to establish 
adverse possession exclusion or ouster of the 
mother more than twelve years before the suit 
must be proved. {Chaitcrjtte and Duval, yy.) 
Gobinda Chandra Bhattacharjee v, Dinanath’. 

47 Cal 274-23 C W. N. 977- 
56 L C. 141=30 C. L. J. 512. 

- -‘Co-sharers—Possession under decree. 

Possession under a decree against one co-sharer 
is adverse against others also if the only posses¬ 
sion relied on by the latter is that of the former. 
{Fletcher and Cuming, yy-) Abdul Sohan v. 

Laxmi Prasad Agarwala. 50 I. C. 870 (C.) 


- Co-sharers^Requisihs of. 

The possession of one co-owner is prima facie, 
the possession of the other co-owners and in 
order to make the possession of one co-oWner 
adverse to the others there must be an actual 
ouster of the latter. Where one co-owner has 
been in uninterrupted possession for a large 
number of years, the Court may presume that 
there has been an ouster of the other co-owners 
without any express evidence of the fact of such 
ouster. (Fletcher and Huda, yy.) Ahamuddin 
Tamiuddin V. Amiruddin. 44 I.C. 216 (C.) 


■ . -^CO’Sharer—Possession of one when becomes 

adverse to others. 


To acquire title by adverse possession against 
co'sharers, it must be proved that the title of the 
co-sharers was disclaimed to their knowledge and 
possession held by excluding them for the statu¬ 
tory period. (D. Chatterjee and Walmsley, yy.) 

Kbtabdi Sheikh v. Tola Bibi. 38 I.C. 187 (C.) 

M ' ' 


adverse claimant. 


Co-sharers—Sotne of them taking a lease from 


' Possession by some co-owners under a leas 
‘from ^ ^an adverse claimant will be considere< 
‘a4vsrse to them and other co-owners so as to ea 
(ttnguish^ their title under the limitation lavs 

and Roe, yy./ Biseswar Gangooly z 
Gharan Banerjee. 35 LC. 26= 

‘ ^ 24C.L.J. 3J 



- CO’Sharers^Onstcr, 

The possession of one co-sharer is in law the 
possession of all the co-owners. A secret inti¬ 
mation or mental determination of one co-sharcr 
to put an end to the possession of others will not 
suffice. Nothing short of ouster or something 
equivalent to ouster can bring about adverse 
possession, (yenkins, C.y. and Ray,y.) Faizuu- 
DiN Khan v. Reju Akab. 28 LC.22= 

21 C.L.J. 192. 

•--- Co-sharers—Elements to consliUite. 

To enable one sharer to acquire title by adverse 
possession against the co sharers, his possession 
must be so open, notorious, unequivocal, exclusive 
and hostile as to amount to an ouster of the other 
co-sharers. The ouster need not be violent nor 
need it be brought by formal communication to 
the notice of the other co-sharers. (Mookerjee and 
Beachcroft,yy.) Lokinath Singh Dhwa- 

KESWAR Prosad Narain Singh. 21 C.L.J. 253 = 

27 I.C. 465 = 20 C.W.N. 51. 

- CO'sharer—Occupation of larger area- 

A co-sharer cannot be said to have been in 
adverse possession merely because he cultivated 
a larger area than what would fail to his share 
on a partition. To constitute adverse possession 
against a co-sharer, there must be an assertion of 
hostile title for more than 12 years prior to suit. 
{Hookerjee and Beachcroft, yy.) Kulada Prasad 
Tewari V. Sadu Charan Bewari. 

27 LC. 412 = 20 C.L.J. 32. 

- Co-sharer — Possession. 

Possession by one co-sharer is possession by 
all. This joint possession cannot be put an end 
to by any se:ret intention by any one co-sharer in 
possession. Nothing short of ouster or some 
stro^ g equivalent to ouster would bring about 
this result. Mere mental determination to hold 
adversely is insufficient for the purpose of extin¬ 
guishing the title of the other co-owners and 
deprive him of the rights that would otherwise 
exist. (1912) A. C, 230, Foil (yenkins and Chaiter- 
yy.) Bibi Bakhtun v. Ahmad Ishaoue. 

27 1. C. r(C). 

- Co-sharers — Ouster. 

If one co-sharer keeps another out of possession 
appropriates .he rents and profits and makes 
default in payment of revenue and purchases the 
same in revenue sale, the sale would not affect 
the other co-sharer’s right. [Chatterjea, y.) Mai- 
MUNNISSA KhATOON V. FaIZAR RaHMAN. 

9 I. C. 507 (C). 

“ Co-sharers—Adna maliks and Ala maliks 
— Non-payment of dues—Effect of. 

Where the defendants’ rights as ala maliks 
existed before the settlement of 1858 and were 
affirmed in that settlement, their omission to 
enforce their rights does not imply an abandon¬ 
ment of their rights. Mere failure to pay dues 
does not establish adversity of possession, (he 
Rossignol and Abdul Quadar, yy.) Lekhu Ram 
V. Mahomed Ramzav. 

5 hBh. L. J. 196=69 I.C. 6= 

1923 Lah. m 
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Co-sharevs—Shamilat land — Partition, 


Where under a partition entered into by co¬ 
sharers, the shamilat land was divided and it was 
agreed that the lands should remain joint till 
Kharif 1905, the fact that some took possession 
of parts even before will not make it adverse. 
[Le Rossignol and Harvison^ JJ■) Hadavat Khan 

V, Shahamand. 73 I. C. 665 (Lah.) 


Co’sharer — Alienee — Possession of when 


adverse. 


Where a vendee from one of the co-sharers of 
shamilat land occupied the land and enjo 3 ^ed it in 
the same way as his vendor, but the land was 
utilised by the other co-sharers for pasturing as 
before held that the possession of the alienee 
was not adverse to the body of co-sharers. 
48 Cal. 1 ; 14 P. R. 1915; 89 Bom. 84 Ref. 
{Broadway and Harrison^ jy>) BiRJOO v. Bhikhu. 

4 Lah. L. J. 3 = 64 I. C. 876 = 1922 Lah. 325. 


Co-sharers—Jilienee from one holds ad¬ 


versely toothers—Alienation accompanied by delivery 
of possession. 

When a sale by a co-sharer of a particular 
portion of the joint holding, which is in his 
possession, is accompanied by an immediate 
delivery of possesciun to the purchaser, the 
latter holds it adversely to other co-sharers from 
the moment of the delivery of possession. (Broad- 
toayy y.) Anwar v, Kishen J:;ingh. 

711, C. 171=1922 Lah. 205. 


Co-sharers—Long silence and inaction 


of, 

V The mere silence and inaction of one of the 
co-sharers coupled with the uninterrupted enjoy¬ 
ment of the common property by the other co¬ 
sharers does not amount to an adverse possession 
on the part of the latter or an abandonment of 
possession by the former. (Ltshe Jo es and 
DundaSf JJ,) Mangal Singh v, Makhan Singh. 

5 Lah. L. J. 17. 


alienee. 


Co-sharers — Alienation by—Position of 


The alienee from a co-sharer stands in the shoe 
of the alienor and consequently the delivery of 
symbolical possession to an execution purchaser 
of the share of another co-sharer does not start 
adverse possession against the private purchaser. 
104 P. R. 1919, foil. (Wilberforce J) Mauk 
Khan v, Nawab. 4 Lah. L. J. 307. 


Co-sharer — Shamilat, 


A co-sharer claiming adverse possession over 
shamilat land must show (l) exclusive possession, 
(2) open assertion of exclusive ownership or some 
overt act showing an intention of holding the 
land exclusively as his own. The retention by the 
revenue authorities of the names of the other 
co-sharers after the adverse possession by one is 
begun, does not prevent time running against 
them. Even a decree in their favour unaccom¬ 
panied by possession and effective assertion of 
rights will not help them. (Abdul Raoof and 
MoHSagar^jy) Hans Raj z;. Maulu. 

63 I. C. (Lah.), 


ADVERSE POSSESSION- Co-sharer. 


Co-sharers, 


Where the defts. acted on their own behalf 
only in suing a trespasser for possession their 
adverse possession begins from the date of their 
possession as against their co-sharers. (Rossignol 

y.) Zulphi V. asghar. 3 Lah. L. J. 441’ 


-•— Co-sharers—Sole possession — Non-payment 

of rent. 

To establish adverse possession as between 
co-sharers there must be evidence of an open 
assertion of a hostile act on the part of the 
co-sharers setting up adverse possession with 
notice to others, and that mere non-participation 
in the profits by one party and the exclusive occu¬ 
pation by the other party is not sufficient. 
(Chevis, O. C. J.) Balak Ram v. Kaura. 

56 I. C. 169 (L.)=2 U. P. L. R. 94 (L.). 

- Co-sharers — Presumption, 



A co-sharer, though not in possession, may be 
presumed to be in possession though his co-sharers 
are in actual occupation. (Martineau^ y,) 
Chanan Mal V. Mela Ram. 

50 I. C. 762 = 117 P.R. 1919. 

Co-sharers—Possession of one when adverse 

tooUhers, 

^In the absence of a clear and unequivocal act 
the possession of a joint owner cannot be regard¬ 
ed as adverse to his co-owner, because in a join^t 
holding possession of one is the possession of all 
others; (yohnstone and ShadiLafyy,) Thirajz/. 

Kasim. 48 P. W. R. 1915=26 I. C. 481= 

124 P. L. R. 1915. 

- Co sharers—Possession of^ if and when can 

be adverse to others. 

Possession of one co-sharer is ordinarily posses¬ 
sion of all but such possession may become 
adverse to that of the others when the co-sharer 
in possession expresses by an overt act, an un- 
equivocable intention to hold the property for 
himself exclusively; and time will begin to run 
and limitation can be avoided only by expressly 
breaking down the other exclusive possession. 
(Johnstone and Chevis, yy.) Akbar v. Tabu. 

105 P. L. R. 1914=61 P. W. R. 1914= 

221. G. 805=45 P.R. 1914. 

Co-sharer — Abandonment, 

A co-sharer went to live in another place leav¬ 
ing his share of joint holding in possession of his 
brothers who paid rents for him. On his death 
his son’s name was placed on revenue papers 
without any objections in 1890. In a suit by 
the son in 1906 it was held, that there was neither 
abandonment by the absentee nor adverse pos¬ 
session by co-sharers. (Chevis, y.) Charagh v, 

Mahomed Din. 12 I. C. 425 = 125 P. W. R. 1911. 



Co-sharers—Tawazhi in Tarwad, 


When the eldest male member of a Tawazhi 
forming a branch of a tarwad, the adverse poS‘ 
session by the Tavazhi as against the Tarwad 
cannot be established. (Spencer &> Devadoss, yy.) 
Oliyath Vazhayil Abubakkar V, Oliyath Kunhi- 

KUTTIYALI. 16 L. W. 768=31 M.L.J. 389= 

74 I. C. 27=1923 Mad. 163, 
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~ Co^shartrs — Alienee from — Possession — 
Knowledge, 

The possession of an alienee from one of seve¬ 
ral co-tenants is adverse as against the other co- 
tenants from the moment of entry into possession 
by the alienee. (Seshagiri Atyar and Moore, 
yy*) Sheikh Abdur Gafur v, Ashamath Bibi. 

54 LC. 385=11 L. W. 31. 


. Co-sharers—Possession of one, enures for 

all. 

Where a co-owner gets into possession of cer¬ 
tain lands on behalf of the whole body of the co¬ 
owners, his possession enures for the benefit of 
all the members of the family and he cannot 
make it adverse to them. {fValUs, C. y. and 
Srinivasa Iyengar, y.) Hidayat Ali Khan Saheb 

V. Khadar Khan Saheb. 30 I. C. 586 (M.). 


- Cosharers — Limitation. 

The possession of one co-tenant is the posses¬ 
sion of all persons entitled as tenants-in-common. 
{Wallis, C. y. and Seshagiri Aiyar, y.) Hassan 

Ammal Bibi v, Ismail Moidhen. 28 M.L.J. 642 = 

29 I.C. 976=(1915) M.W.N. 414. 

- Co-sharers — Possession. 

A person in physical possession of a property 
subject to a joint interest cannot claim adverse 
possession of his co-sharer’s interest before 
partition. There can be no ph 3 ^sical possession 
of an interest in an unascertained area. 24 A. 17 
P, C. Ref. (Stanyon, A. y. C) Sadhuram v. 

Ramadin. 42 I. C. 291 (N.) 

- Co-sharers. 

Physical possession of one co-owner is pre¬ 
sumably not adverse to others not in physical 
possession ; hence the possession of a lambardar 
cannot be said to be adverse to the recorded 
co-sharers merely because he pays no share of 
proflts to them nor does it amount to an ouster. 
13 C. P. 99 diss., 2 C. P. 171, 8 C. P. L. R. 41 foil. 
{Batten and Stanyon, A. J. C.) Dina v. Bisham- 

bhar Sing. 31 I.C. 464 = 11 N. L. R. 164. 

- Co-sharers—Mothers and daughters. 

A mother of a minor daughter holding the 
whole estate of her father cannot claim adverse 
possession merely because the mother held the 
property and maintained the daughter. {Lindsay, 
y. C.) Sadrannissa V, Ram Bharose. 

55 LC. 873 = 7 O.L. J. 78. 


Co-sharers — Ouster. 


In the case of joint co-owners, like a son anc 
his mother or brother and sister, living jointly 
and maintaining themselves out of the income oi 
the joint property, the possession of one does noi 
become adverse to the others unless ouster or £ 
repudiation of title to the knowledge of the othei 
owners is manifested. {Kanhaiya Lai, A. y. C. 
Asoar Hussain v. Akbar Hussain. 

36 I.C. 743= 3 O.L. J. 438 


-fio-sharers—Withholding of share of colli 
tions—E^ect of, 

U there is joint collection of rents at the tin 
wpen any failure to deliver to the plaintiffs the 
Bnat[e of the rent can hardly be held to amount 1 
RBUrtion of adverse title or to dispossession uni 

that the plaidtiS’s title was definite) 









ADVERSE POSSESSION-Co-tenants. 

denied. {Couits and Das, yy.) Kuldif Singh v. 

Ra.m Sewak Singh. 67 I.’C. 795 = 

1923 Pat. 183. 

- Co-sharers. 

The possession of one co-sharer cannot become 
adverse to that of other co-sharers except where 
one party asserts an exclusive title as against 
others. [Pipoii, y. C.) Ghulam Haidar Khan v. 

Au Khan. 73 I- C. 748 (Pesh.). 

- Co-sharers. 

There can be no adverse possession between 
co-sharers in joint possession, {Twomey, y.) 
Ma Nyain Me v. .\ia May. 

32 LC. 568=9 Bur. L. T. 84 (R.). 

- Co-sharers — Profits. 

Exclusive receipt of profits by one tenant- in 
common for a long time without any claim or 
demand from the other is evidence of ouster and 
is a denial of the rights of the tenant-in-common. 
{Pratt, y. C. aid Hayward, A. f. C.) Asud.mal 

V. All 10 I.C. 554 = 5 S. L. R, 49. 

Co-tenants. 

- Co-tenants — Ouster — Non-participation in 

profits. 

In deciding whether there has been an ouster, 
the Court may take into consideration, the fact 
that a tenant-in-common did not participate in 
the rents and profits fora considerable length 
of time and that other circumstances concur. 
(Meats, C.y. and FiggoU, J.) Naxhay Lal w. 
I.ACHKMI Narain. L.R. 3 A. 605. 

- Co-tenants — Ouster. 

Exclusion or ouster by tenants-in-common is the 
chief requisite of adverse possession long and 
continuous sole possession of a tenant-in-common 
without any claim from others is the evidence of 
ouster of them by him. {Chandavarkar and Batche¬ 
lor, JJ.) Savalpuri Balpuri 7'. Bala Yadavshht 

Sonar. 36 Bom. 543 = 16 I.C. 341 = 

14 Bom. L.R. 566. 

- Co-tenants—Ouster or exclusion—Denial of 

rights of other co-tmants—Circumstances showing 
exclusion. 

Adverse possession by one tenant-in-common 
against his co-tenants is established on proof of 
exclusion or ouster and possession subsequent to 
that exclusion or ouster for the statutory period. 
The exclusive possession or participation of profits 
by one co-tenant must be such as to afford an indi¬ 
cation of denial of the rights of the other co- 
tenants. Mere non-participation in rents and profits 
would not of itself necessarily amount to adverse 
possession; but such non-participation or non¬ 
possession may, in a pjrticular case, amount to 
adverse possession. Some of the circumstances 
to be taken into consideration are ;—The relation¬ 
ship of the parties, their position, the mode of 
life in the particular community to which the 
parties belong, the character of the property and 
other circumstances of a similar nature, (yenkins, 
C.y. and Chatterjee, y.) Amennessa Bibi v. Sheik 

isuF. 14 I.C. 722 = 16 C.W.N. 849. 

- Co-tenants . 

In the case of a tenancy-in-common, the 
possession of one co-tenant of a specific portion 
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of the property docs not amount to adverse 
possession as against the other co-tenants in the 
absence of clear evidence of ouster. (1912) A. C, 
2c0 foil. The history of the English and Indian 
law as to adverse possession among co-tenantij 
reviewed. (Wallis^ C. J. and Seshagtvi Aiyat', 
y.) Kumakappa Chhttiar V. Saaiixatha 

Chettiar. 42 Mad. 431 = 36 M. L. J. 612 = 

52 I. C. 470 = (1919) M. W. N. 328, 

--- -Co-tenanis. 

Possession by one tenant in common cannot 
be adverse against the others, unless tl'icre has 
’ been exclusion of the latter from enjoyment to 
their knowledge. Where possession can be 
referred to a legal right, there is no acquisition 
of title by prescription. (M.lier .and Bakeweil, 
yy.) Giri appaya 7.’. Girl Krista.mma. 

24 I. C.436 (M.) 

- Co-tenemts—Ouster to the knowledge of 

others. 


The possession of one joint tenant is the pos¬ 
session of all and there can be no dispossession 
by one joint tenant in the absence of an assertion 
of a hostile title by him to the knowledge of the 
other joint tenai ts sought to be excluded from 
the joint tenan^jy. (Das, y.) Lachmi Sahu v. 

Radha Krishna Sahu. 51 I. C. 77 (Pat.). 

Eebutter Property. 

-- —Debutter property — Manager—IdoL 

Possession obtained from a manager of endow¬ 
ed property becomes adverse to the idol as 
represented by the succeeding manager. (Bea- 
man and Hayward, jy.) Panduraxga Balagi 

V. Dnvamnu. 36 Bom. 135 = 121. C. 926 = 

13 Bom. L. R. 1169. 


- Bchutter property—Permanent lease /or 

more than 60 years—Suit for resumption — Limita¬ 
tion. 

A permanent lease, not impeached for 60 
years becomes indefeasible whatever the true 
character of the original grants may be and a 
suit for resumption of the debutter properties 
covered by the grants is barred by limitation. 
(Mookerjee and Beachcrofi, //•) Hulada Pra¬ 
sad Deghoria V, Kalidas Naik. 

42 Cal 536 = 20 C. L. J. 312= 
24 I. C. 899=19 C.W.N. 542. 

Donor and Donee. 

•- Donor and donee—Right to possession — 

Donee's line extinct—Property reverting to donor's 
line. 

Where the donee’s line of descent having 
become extinct the land goes back to the line of 
the donor, the possession of any person occupying 
the land along with the last male-holder does not 
become adver.se during the lifetime of the latter. 
(yohnstonc. y.) Ilahiatl Nizam-ud-din. 

94 P.W.R. 1914=24 I.C. 623=193 P.L.R. 1914. 


Easement. 


-—Saj^e'ut —Permanent tenancy — Prescrip¬ 
tion hy^ against another. 

In ^iike in England, a tenant with per¬ 

manent rights cao acquire an easement by pre¬ 
scription against another tenant having the same 
rights. The incidents of a perman^lt tenancy in 
this country are different from tto^idents of a 



ADVERSE POSSESSION—Enjoyment. 

tenant for years as they obtain in England, 19 
C.W.N. 1211 followed. (C. C. Ghose and B.B, 
Ghose, yy.) Kalipada Bose v. Fani Bhusan Roy. 

70 I. C. 173 (Cal). 

Ejectment. 

See Limitation Act, Arts. 142, 144. 

Landlord and Tenant. 

Possessory Title. 

Elements of. 

- Elements of—Hostile possessicn—Proof of, 

if necessary. 

To constitute adverse possession it is sufficient 
that the person now claiming to be owner 
should stand by while others continue to possess 
not by derivat ve title but in practical contraven¬ 
tion of his alleged rights. He need not prove that 
such claimant protested against the violation of 
his rights, and that possession went on in spice of 
such protest. (Lord Shaw.) Arunachalam Chetty 
V. Venkatachalapathy Guruswamigal. 

43 Mad. 253=46 LA 204 = 37 M.L.J. 460= 

(1919) M.W.N. 850 = 10 L.W. 642= 
26 M.L.T. 479 = 24 C.W.N. 249 = 

17 A.L.J. (1097) = 
53 1. C. 288 = 22 Bom. L. R. 457 (P. C.) 

- Elements of—Minor Acts, 

Possession in order to be adverse must be 
adequate in continuity, in publicity and in extent. 
Where the acts of adverse possession consisted in 
“tethering of cattle and throwing cow-dung on 
the land”. Held they did not denote an assertion 
of a claim of ownership to that land, (N. 
Chafterjee and Greaves, yy.) Ma Habir Misser v, 
Nandakishore Misser. 

27 I. C. 640=27 C. L. J. 583. 

- Elements of—lnej/ective possession—When 

becomes adverse. 

Where a deft, whose possession is ineffective 
wants to base his claim upon an assertion of title 
it is necessary for him to prove that the owner 
had knowledge of such assertion. An openly 
avowed claim means a claim to the knowledge 
of the owner, (Sundara Aiyar and Spencer, JJ.) 
Malla Veeranna V. Mallachelamayva. 

13 I. C. 467=(1912) M. W. N. 68. 
Enjoyment. 

- E nj oy ment. 

The enjoyment of a right by the persons claim¬ 
ing it whether it takes the form of commuted 
money or the actual enjoyment of the immoveable 
property is for the purpose of limitation plainly 
adverse to the person owning the remaining 
interests in immoveable property. (Beaman and 

Mahashankar V. Mahashankar. 

33 Bom. 174=12 I. C. 716=13 Bom. L. R. 1047. 

-—Enioymcnt — Pond—Not capable of physical 
possesssion—Intermittent user—Effect ^f. 

Intermittent user of a pond accompanied by no 
assertion of right is a very common phenomenon 
in India and often arouses no opposition. The 
pond is not susceptible of actual physical posses¬ 
sion by the legal owner and possession follows 
title unless the usurper can prove long and 
continuous exclusion of the rightful owner. 
[Le Rossignoi, y.) Bhuru v. Datu Ram. 

4 Lah. L. J. 461=1922 Lab. 59 (!)• 
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ADVERSE FOSSESSION-Enjoyment. 


ADVERSE POSSESSION-Evidence. 


- -‘Enjoyment acts necessary—Vacant site. 

Where land consists of a vacant site desultory 
acts of possession such as storing cow dung cakes 
and tying cattle are insufficient to consitutc 
adverse possession. (William aud Harrisott, ^2^*1 

Waziri Mal V. Ganga Ram, 69 I. C. 573. (L.) 

Essentials of. 


- Essentials rcqtiistties of—Receipt of rent, 

A person who has beAi merely asserting an 
adverse title, cannot be said to be in adverse 
possession against the owner while the former 
is neither in actual possession or in constructive 
possession as shown by receipt of rents and 
profits. (Richards, C. J. aud Banerjee, J) 

Kunvar Sen v. Darbari Lal. 34 I. C. 171- 

38 All 411. 


■Essential of 


According to the Limitation Act adverse pos¬ 
session in order to rip.m into ownership must 
be actual, exclusive and continuous for more 
than 12 years. (Karatnaf hhfssain, J.) ^ahc* 

RAM V. Rahim. 10 I. C. 742 = 8 A. L. J. 247. 


- Essentials of. 

There can be no question of adverse possession 
unless the party has come into possession 
not only against the mortgagor but also against 
the mortgagee. (MacleoJ,, C, J. and Shah, f*)) 
ViNAYAK Keshav Gulve V, Bala Shivram Hingne. 

24 Bom L. R. 261=67 I. C. 176=1922 B. 94. 


- •^Essentials of—Isolated acts of trespass do 

not constitute adverse possession. 

The possession must be adequate in continuity, 
in publicity and in extent, in order that it may be 
effective to destroy the title of the true owner. 
Possession to be adverse must be actual, exclu¬ 
sive and hostile, and a distinction must be made 
between continuous adverse occupation and iso¬ 
lated acts of trespass. (Mookerjee and Panton, fj.) 
H. H. Maharajah of Cooch Behar v. Raja 
Mahendra Ranjan. 66 I. C. 923 = 

34 C. L. J, 465. 


Evidence. 

- Evidence—Beneficial owner. 

Against a person clothed with all the insignia 
of beneficial ownership, strong and reliable evi¬ 
dence is necessary to prove dispossession or ad¬ 
verse possession. (Lord Atkinson,) Arab Ali 
Khan v, Mahmad Ali Khan, 

43 M. L. J. 104=20 A. L. J. 545 = 
35 C. L. J. 554=31 M. L. T. 94.(P. C.) 
24 Bom. L. R. 951 = 67 I. C. 444= 

1922 P C. 84. 

- Evidence of—Tenant not paying rent after 

term. 

It is necessary to prove an overt act of adverse 
possession before the possession which is non- 
adverse at its inception can become adverse. If 
a tenant does not pay rent after the expiry of the 
stipulated term, it does not mean that he posses¬ 
ses adversely from that date, the mere physical 
possession being presumed to be retained by him 
as before. 31 A. 5i4 Dist., 37 A. 557 {P.O.), Ref. 
[Knox, J,) Bijai Narain Singh v, Parbhu 

Narain Singh. 37 I. C. 395 = 15 A. L. J. 317. 

- Evidence of—Proof—Sufficiency, 

The pltf. in a suit for adverse possession must 
prove that his possession was adequate in conti¬ 
nuity, in publicity and in extent to extinguish the 
title of the owner. The erection of a hut on a 
portion of the disputed land, or a projection of the 
eaves over a certain length are insufficient. 
(Sanderson, C, J,, WoodroJJc aud Mooket^ee, ff,) 
Ramchandra SiL V, Raman Mani Dasi. 

36 1. C. 890=20 0. W. N. 773. 

- Evidence of—Registration under the Bengal 

Lund Registration Act—Effect, 

The registration of the name of a person under 
the Bengal Land Registration Act is some evi¬ 
dence of possession but the weight to be attached 
to this fact must depend upon the circumstances 
of each case. (Mookerjee and Beachcrqft, ff.) 
Lokenath Singh v, Dhakeshwar Prosad Narain 
Singh. 

21 C. L. J. 253=27 L C. 465 = 20 C. W. N. 61. 


Essentials of. 


Possession to be adverse must be nec-vine clam 
nec precaris, (Greaves, f,) Panchu Muchi v, 

Bhuto Muchi, 60 I. C. 649 (C.) 


—Essentials of—Symbolical possession, 

« 

Adverse possession to be effective, must be 
actual, visible, exclusive, hostile, and continuous 
for the statutory period. Symbolical possession by 
fixing bamboo with beat of drum does not con¬ 
stitute adverse possession. (Greaves and Panton, 
yy,) Tara Chand Roy v. Secretary of State. 

50 I. C. 45=23 0. W. N. 380. 

s 

•- Essentials of. 


I Possession cannot be adverse against a person 
who has not an immediate right to possession 
either on his own account or through his prede- 
Cfissor-in-title. 4 C. 327,27 B, 43, Ref. (Reid, C.y„ 
^4 Kmstngion and Raitigan, yy,) Sundar v. 

Ram,. 9 L C, 300 = 34 P. L. E. 1911= 
* it 88 P. W. R. 19U=26 P, R. X9U. 


Evidence—Acceptance of settlement from 
Government—Effect of—To he restricted to actual 
occupation. 

The circumstances of the possession by govern¬ 
ment of the various churs to the settlement 
proceedings is strong evidence to show that the 
title put forward by the plaintiff is uuftunded. 
(Mookeijee and Carnctuff, Jf,) Secretary of 
State for India v. Kailka Prosad Mookerjee. 

141.0.609=15 C.L. J.281. 

- Evidence of—Acts of minor importance. 

The fact that plffs. have been grazing their 
cattle and cutting grass from time to time on the 
land in suit is not enough to prove their owner¬ 
ship of the land. (Chevis and Jones, Sant 

Singh v. Frangu. 41 I. C. 755 = 5^. w: R. 1917. 

- Evidence of—Knowledge of true^owner, 

A true owner is precluded from pleading that 
the possession of another per'son is not adverse 
to him when he sees the other^^^^pying the 
property as owner, and could ^^uaihted 
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ADVERSE POSSESSION—Evidence. 

himself with the facts and the law and had not 
been kept out of such knowledge by the fraud of 
the other. {Sadasvia Iyer and Burn, jy] 
Secretary of State v, Bommadevara Venkata- 

NARASIMHA. 

11 L. w. 256 = (1920) M. W. N. 209 = 
58 L C. 689=27 M. L. T. 147. 

Evidence of — Registry—Transfer of — Pay¬ 
ment of rent. 

In 1895 two widows having an absolute interest 
in certain property gave it away to the daughter 
of one of them as Stridh-Anani, and effected 
tonsfer of registry in the Collector’s office. 
The donee executed in 1901 a power of attorney 
in favour of her husband authorising him to 
collect rents and in 1901 the widows in a will 
acknowleged the possession of the donee. Held, 
that the donee though the gift was not proved, 
vvas in adverse possession of the property against 
the widows though the rents collected were paid 
indiscriminately to the two widows. (Coutts- 
Frotter and Srinivasa Iyengar, jf.) Jeevarath- 
NAMMAL V. Varada Pillai. 19 M. L. T. 52 = 

32 L C. 111={1916) 1 M W. N. 17 = 
[0. A. 43 Mad. 244=38 M. L. J. 313= 

53 I. C, 901=3 L. W. 1.] 

- Evidence of—Enclosure, 

Enclosure is the strongest possible evidence of 
adverse possession. (Miller and Sadasiva Aiyar, 
jy*) Narasappayya V, Gas’apathy Rao. 

29 L C. 255 = 38 Mad. 280. 


Evidence of—Usufruct of trees — Enjoy¬ 
ment of. 

Possession and enjoyment of the land, if no 
other profit can be derived other than the usufruct 
of the fruit trees which stand thereon, can be 
proved by the enjoyment of the trees, in such a 
case, the enjoyment of ^ the produce of the trees 
cannot be separated from the enjoyment of the 
sites on which the trees stand. (Sadasiva Aiyar 
cvid Hannay, yy,) Venkatesam Chetty v 

Subbiah. 28 L C. 266=2 L. W. 257. 


Evidence of—Neighbouring 

Enclosure, 


owners — 


Where one of two owners of neighbouring lands 
encloses his neighbour's land within his own, the 
possession must be held to be adverse, in the 
absence of anything showing the occupation to be 
permissive. (Ayling and Tyahji, yy,) Rompi- 
CHERLA V, ShAIK ISMAIL SahIB. '21 1. C. 765 (M.j. 


Evidence of—Entry in Government Survey, 

Effective occupation of land by a person for the 
statutory period and the absence of assertion of a 
claim of right to it by any one else is both strong 
evidence of title in pursuance of which he took 
possession and conclusive of his right to the InnH 
by prescription. It is sufficient %r the person 
claiming the prescriptive right even if he proves 
that the only use he made of the land was to store 
water thereii^n entry in the Govt, survey 

account and tfi^overnment land register is not 

strong e^ence of title of the person in whose 
name th^fentry is m^e, unless it is accompanied 
by substantial acts ^ enjoyment. (Sundara Aiyar 

GopalajJVa^ Chetty*;. 
Secrbta.^<)/^A5^ for India, g. 955 (jj). 


ADVERSE POSSESSION-Extent Of Right. 


--- Evidence of—Title from last grant — Proof, 

The same characteristics are necessary whether 
enjoyment is set up as the basis of title by pre¬ 
scription or as raising presumption of last grant, 
(Wihte, C, y, and Ayling, y,) Subrahmania 
Pillai v. Secretary of State for India. 

34 Mad. 353=9 M.L.T. 181=21 M.L.J. 132= 

9 I.C. 9=(1911) 1 M.W.N. 55. 

--- Evidence of—Entry in revenue papers— 

Under-proprietor. 

The title of a person holdingdand as an under- 
proprietor cannot be disturbed or destroyed by an 
adverse entry in the revenue papers or any orders 
passed by the Revenue Court refusing to enter his 
name in the revenue papers provided this posses¬ 
sion is not taken away. {Kanhavta Lai, A, y, C.) 

Chandika v, Sheoraj. 55 I.C. 490=7 0. L. J. 23. 


- Evidence of—Catting grass, etc. 

Occasional acts of possession on the .whole 
land such as cutting grass etc. do not amount 
to an ouster of the landlord and do not constitute 
adverse possession unless some adverse title is 
set up to the knowledge of the landlord. 41 
I. C. 80, approved. (Kanhaiya Ldl, A. y, C,) 
Nageshwar Datt Ram v, Chhedi Singh. 

421. C. 196=4 0. L. J, 506. 

- Evidence of — User, 

User, to form the basis of title by adverse 
possession should be in the nature of owner¬ 
ship, Any possession is a legal one against a 
trespasser, who can never call upon a holder 
to show the superior title in the latter. (Fox, 
C. y, and Parlett, y,} Asha Bibi v. Suleman 

Ismail Atcha. 8 L. B. R. 372=36 L C. 249 = 

10 Bur. L T. 55. 

- —Evidence of — Denial of title—Denial of 

user of land. 


Under the Bombay Revenue system denial 
of user of land in a particular way ia no denial 
of title. (Hayward, y, C, and Boyd, A, y. C.) 
Secretary of State v, Mushtae Sing. 

24 I. C. 813=7 S. L. K 169. 
Ex-propnetary Tenancy. 


Ex-proprietary tenancy—Declaratory suit. 

The possession of an ex-proprietary tenant 
can never be adverse to the landlord who 
can get a declaration that he is the owner, 
but he cannot get possession so long as the 
tenancy continues. (Ryves and Goktd Prasad, 
yy.) Ganesh Prasad v, Shib Singh. 

601. C. 261 (All.). 

- Ex-propnetary tenancy. 

Adverse possession for more than the statutory 
period gives absolute title ; but a person cannot 
acquire the status of an ex-proprietary tenant 
by adverse possession. (Richards, C. y, and 
Bannerjee, y,) Baldeo v, Ulfat Rai. 

37 All. 22=23 L C. 21=12 A. L. J. 1153. 
Extent of Right. 


T- Extent of right—Claim 

of—Effect. 


petition—Refection 

n 


r 


Where a claim petition is rejected, the claimant 
^nnot ^^d adverse possession. (Odgers and 
tiughes, yy*) Hisamna v. Moidin Kunhi Bearl 

(1923) M. W. N. 633=45 M. L. J. 690= 

18L.W. 520=1924 M. 111. 
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Extml of right acquired. 


Ordinarily no one can prescribe for more than 
what the person against whom he prescribes is 
entitled to. (IKnWts, C. J. and Seshagiri Atyar, J.) 
In re KaNCHARLA VENKATARA.MrAH. 

16 M. L. T. 435-27 M. L. J. 569=25 I. C. 692; 

Also 44 Cal. 495 = 37 I. C. 277 ; 
35 M. 231=91. C. 791; 39 M. 811 = 
31 I. C. 412; 33 A. 567 = 24 I. C. 997 ; 

26 I. G. 523=23 M. L. J. 256. 


Ferry. 


Ferry. 


Right to ferry is immoveable property and may 
be acquired by adverse possession against the 
owners of the termini but not as against others. 
(Co.^r, y.) Abdul Khoyarat v. Hem Chandra 

Roy. 9 I. C. 846 (C.) 

Forest Land. 


Forest land^Onus. 


If land is covered with jungle, plfF. must show 
his title and if he doss so and proves also that it 
was unfit for cultivation within 12 years, deft, will 
have to prove that plff. was not in possession 
within 12 years. (Sharfuddin and Cox, JJ•) 
Shiddeswari Dassaya V. Shashi Bhusan Chau- 

dhuri. 16 I.C. 39 (C.). 

Hereditary Office. 

Hereditary office—Office of Patil and 


Kulkarni—Adverse possession. 

The plaintiff was one of the eldest members of 
the family of Jaghirdars, to whom the village of 
Hebli was granted in Jaghir in 1748 A. D. inclu¬ 
sive of the confiscated lands of the Patillci and 
Nadgir Vatans. The latter lands had been re¬ 
sumed by Government prior to 1723 for non 
payment of jodi. The plaintiff’s family was in 
possession of the bulk of those lands and 
exercised the rights of the service of Patilki and 
Kulkarniki; the lands were entered in their names 
as ‘ Kamavishi ’ in Government records. Some¬ 
how a small portion of the lands went into the 
possession of the defendants who belonged to the 
Nadgir family. In 1876, the defendants obtained 
possession of another portion of the lands from 
the plaintiff’s family through a Civil Court; but 
from the date of the suit in 1868, the plaintiff’s 
family discontinued entering the Vatan lands as 
* Kamavishi,’ in its books. In an inquiry under 
the Bombay Hereditary Offices Act, 1874 it was 
held by the Collector in 1906 and by the Govern¬ 
ment in 1908 that the whole of the Patilki and 
Kulkarniki Vatan should be entered as such in the 
Vatan register against the names of Nadgir 
defendants and that so much as was required for 
the emolument of the offtciators should be re¬ 
covered from the Jaghirdars in possession. 
Accordingly, a contribution was levied against the 
Jaghirdars in 1913. Thereupon, the plaintiff sued 
w a declaration that his family were Vatandar’s 
Patils and Kulkarnis by, virtue of the grant; or in 
the alternative by their long and exclusive 

enjoyment of the offices until 

180 pj“''' 

that the manner in which the Vatan lands 
i*^®^tcd both by the Government and the 
allowed that the lands had not become 
llite'pfoperty of the Jaghirdars: 



ADVERSE POSSESSION-Hindu Family. 

(2) that it was not competent to the Jaghirdars 
to acquire the offices of Patil and Kulkarni by 
adverse possession : 

(3) that assuming that the Nadgir defendants 
were entitled either by agreement or by custom 
to get back their Vatan lands on payment of ‘jodi’ 
time would not begin to run against them until 
they were made aware that the Jaghirdars were 
setting up a title to hold the Vatan lands in their 
own right and there was nothing to sho'w that the 
Nadgirs were aware of any alteration in the 
method of keeping the village accounts. {Macleod, 
C. y. and Shaft, J.) Shrinivas Lingo Nadgir v. 
Secretary of State for India. 

24 Bom. L.R. 214=1922 Bom. 18. 

- Hereditary office—Title acquired, by statute. 

Where a title to an office has been acquired by 
prescription, the title of the true owner is not 
revived by re-entry. (Mookerji, A. C. J. and. 
Fletcher^ y.)'K asim Hassan v. Hazra. 

Begum. - 60 I. C, 165 = 32 C. L. J. 151. 

" ‘Heredilary office—Service inam—Lands 

dtsannexed from office. 

Where service inam lands attached to the office 
of karnam become disannexed from the office, 
and are enjoyed by a person having no claim to 
the office, as ordinary private property, such 
possession is adver.se to the holder of the office. 
(Abdur Rahim and Ayling, jy.) Idarapalli 
Dhanushkotirayudu z>. Vakayala Venkataratnam’ 

38 M. L. J. 320 = 59 I. C. 65 = 11 L. W. 463. 


- Hereditary office. 

Even if joint possession of an office is regarded 
as adverse it does not give a title even to a share 
of the income of the lands attached to that office. 
27 M. L, J. 100 (P. C ), Ref. {Ayling and Napier, 
yy) VusA Chandra Kantam v. Vusa Subba- 

rayadu. (1914) M. W. N. 745=16 M, L. T. 347= 

25 I. C. 685 = 1. L. W. 827. 
Hindu Family. 

" Hindu family—Hindu widow—Family 
arrangement—Possession under, if adverse to other 
members of the family. 

W^here a minor widow claims and retains pos¬ 
session under a family arrangement, her possession 
is not adverse to the other members of the 
family. 29 Cal. 664, Foil. (Stuart and Sulaiman, 
yy.) Radha Duliya V. Rashik Lal. 

45 A. 1=L. R. 3 A. 544= 
75 I. C. 14=20 A. L. J. 814=1923 A. 25. 

- Hindu family — Co-widows. 


In a joint Hindu family all the property is pre- "K 
sumed to be ,held jointly no matter whose name ^ 
appears in the Revenue Records. Where two 
brothers werei joint, their widows also must be 
deemed to be in joint possession of the property. 

No question of adverse possession arises in such a 
case. (Griffin, y.) Sri Chand v. Suraj, 

9 I. C. 146 (A.) 

Hindu family—Partial partition- 

One member holding a portion of joii 
after partial partition of Hindu fami) 
hold adversely to other members. / 

Odgers, yy.) Rajagopala Iyengar 

Raja Iyencar< 1923 M. 

45 M.L.jr. 476 = 74 I. C. 1018 
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ADVERSE POSSESSION-Interruption of. 

Interruption of. 

■ —Interruption of—Symbolical possession. 

Symbolical possession is sufficient to interrupt 
adverse possession against a person who was a 
party to the execution proceedings in which the 
symbolical possession was given. 5 Cai. 584 foil. 
(Lord Stimner,) Radha Krishna Chanderjkh v. 
Ram Bahadur. 

34 M.L. J. 97-23 M.L.T. 23- 
16 A. L.J. 33-7 L.W. 149- 
27 C. L.J. 191-22 C.W.N. 333- 
(1918) M.W.N. 163 = 20 Bom. L.R. 502- 
43 I.C. 238=4 Pat. L.W. 9 (P.C.). 

- —Intevruption of—Symbolical possession — 


Effect of delivery. 

Where the property is Zemindari property, is 
let out to tenants for cultivation and is not of a 
nature of which actual possession could be obtain¬ 
ed by the purchaL-er, the delivery of formal pos¬ 
session to the plff., gives a fresh starting point of 
limitation to him against the defendant judgment- 
debtor. 19 A. L. J. 4 *9, Dist. {Hyvcs and Gokul 
Prasad^ JJ.) Ram Lallan Singh r. Harakh 
Narain Ral 

20 A.L.J. 641-73 I.C. 923- 

im All. 463. 


i nterriiption —Burden of proof — Presiimp' 


tion. 


Where the deft, in a suit for the recovery of a 
house pleaded adverse possession for more than 
12 years and the plffs. admitted that he came into 
possession after the death of the plffs’, ancestor 
which the Court found had occurred twelve years 
before, no presumption as to continuous pos¬ 
session could be made in favour of the plffs. and 
it is for them to prove that they had been in 
possession within 12 years. (Pafigae^ J,) Hulaso 
V, Salamat Khan. 23 I. C. 521 (A.). 

- Interruption of—Submersion of land — 

Revival of title—Possession of trespasser disturbed. 

Where a land remained submerged under 
water for a portion of every year, and during 
the remaining portion was in the possession of 
a trespasser, the possession during the period 
of submersion must be deemed to be construc¬ 
tively with the owner, and the trespasser there¬ 
fore cannot acquire title by adverse possession. 
29 C. 518, foil. {TudhxU., J,) Lokenath v. 

Manorath Ram. 18 I. C. 613 = 11 A. L. J. 68. 


- Interruption of—Actual and formal 

possession. 

If in the execution of a decree the decree- 
holder is given formal possession, the 
judgment-debtor remaining in actual posses¬ 
sion, the former ^can bring a suit for posses¬ 
sion withifiyears ^from the formal 
possessiorf, as ^ possession amounts to 

actual posgesirfjQ)! in law so far as the judgment- 
debtor iS'V..rf?(ih(ieriie;d. '' (fudball, J.) Rahim 

baksii V. 101. C. 319 (A). 

^- '^^ihterr)^io1t ^ 

• ^S'‘ rv • T, 

-delivery of.,symbolical poaseswon is sufficient 

to corratitute interruption of .adyerse possession. 

/k > L 




ADVERSE POSSESSION-Interruption of. 

(Maclcod and Shah, yy.) Mahadevappa v. Bhima 
Doddappa. ^ 

24 Bom. L. R. 232=66 I. C. 320 = 

46 B. 710=1922 B. 27. 

--- Interruption of—Symbolical possess'.on is 

effective only in cases recognised by the C. P> Code, 

Delivery of symbolical possession in cases not 
contemplated by the C. P. Code and against 
person not bound by the decree are ineffective to 
interrupt adverse possession. (Pratt and 

Kano a, Raghunath Waman v, Kondiba 

BabIh. 24 Bom. L. R. 493-46 B. 932- 

68 I. G. 91-1922 B. 2. 

- Interruption of—Decree—Possession of 

deft, after decree—Effect of decree—Tacking 
of possession before and after decree not permissible. 

The period of adverse possession is calcula¬ 
ted for the benefit of the party alleging adverse 
possession and if he loses, then, there is an end 
of that period; and if he wishes to acquire a 
good title by adverse possession he must start 
afresh after the decree but to start a fresh period 
in this way there must be strong proof and he 
must act in such a way that the parties interested 
should have no doubts as to his motive so as to 
enable them to stop the running of time. 
(Maclcod, C. y. and Heaton, y.) Meer Akbar 
Alli Meer Inayatalli v, Abdul Ajiz Mir Saheb 
Jahagirdar. 58 I. C. 96 — 

22 Bom. L. R. 916 = 44 B. 934. 


- Interruption of—Symbolical delivery of pos¬ 
session—Effect of — Decree-holder entitled to actual 
possession. 

Though the judgment-debtor is actually in pos- 
, session and decree-Iiolder is consequently entitled 
to take not merely formal possession but actual 
possession, yet the delivery of formal possession 
to the decree-holders is in the sight of law suffi¬ 
cient possession as against the judgment-debtor. 
34 M. L. J. 97; 6 C. L. J. 472; II C. 93; 24 C. 715, 
followed. (Mukerjee and Chotzner, yy.) Kulada 
Prasad Chatterjee v. Kudiram Misra. 

27 C.W.N. 673=37 C.L.J. 515-70 I.C. 187 = 

1923 C. 371. 

- Inlerruplion of—Delivery of symbolical 

possession. 

Delivery of symbolical possession does not in 
any way affect the possession or give start to a 
fresh period of limitation against persons who 
are not parties to a suit or execution proceedings 
5C. 584; 16 C. 530; 2> C. L.J. 191, Ref, As 
regards persons not so parties only actual posses" 
sion can interrupt their adverse possession. The 
same principle has been extended to the case of 
purchaser at a revenue sale. (Mookerjee and 
Chotzner^ yy.) Jobeda Khatun v, Tulsi Charan 

36 c. L- J. 472=1923 C. 82. 


of- 


Interruption—Symbolical possession—Effect 


Symbolical possession interrupt adverse pos¬ 
session of a party against whom the symbolical 
possession is obtained. (5 Cal 584 and 22 C. W. N. 
330, followed.) (Walmsley and Ghose, yj.) 

JoGENDRA Nath Bhohick v. Dinanath Dass* 

1922 Cal 313. 
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ADVERSE POSSESSION—Interruptioa of. 


^Interruption of—‘Attachment of land 
under S. 146 of Cr, P. C. interrupts adverse posses¬ 
sion. 

There can be no continuance of adverse pos- 
session when the land is not capable of use and 
enjoyment by the rightful owner. The inter¬ 
vention of public authorities, for preservation of 
peace, such as an attachment under S. 146 of 
the Cr. P. C. operates in the same way as vis 
major of the fioods and the constructive posses¬ 
sion of the land thereafter, is in the true owner. 
In the eye of the law, the effect of the attachment 
is to interrupt the adverse possession of the 
wrong-doer and revive the possession of the 
true owner. (Mookerjee and Ponton^ ff-) 
Sarat Chandra v, Bhibahi Debi. 

66 L C.433(2)-34iC.L. J. 302. 

-‘Interruption of—Symbolical possession, 

« 

. Symbolical possession in execution of a decree 
is not of any avail except against the actual 
party to the suit or proceedings in execution. 
{Richardson and. Beachcroft^ f f ) Satish Chandra 

V, Bojo Gopal. 46 I. C. 104=22 G. W. N. 807. 


- ’-^Interruption—What constitutes. 

Where exclusive possession is taken of such 
lands as are cultivated during the cultivation 
season and left tallow during me two following 
seasons and the o.wner is ousted, the mere fact 
that a stranger grazes his cattle during the fallow 
season wouid not interrupt the operation of 
adverse possession. [Mookerjee and Beachcroft, 
yf.) Kulada Prosad Tewari V. Sadhu Char an 

Tewary. 27 I. C. 412 = 20 C. L. J. 32. 

- Inlerruption of—Formal possessioiij delivery 

ofy does not affect — Effect. 

The fact that formal possession was given by 
decree against a stranger does not aif ect the posi¬ 
tion of the adverse possessor. [Abdid Raooi\ f.) 
Mahommed Ramzan v. The Municipal Co.vimittee, 

Alipur Dt. 1923 Lah. 534. 

" ’•Interruption of—Symbolical possession does 
not interrupt. 


The merely formal possession of immoveable 
property by a purchaser at a court sale cannot 
prevent litigation running in favour of the judg¬ 
ment-debtor where the latter remains in actual 
possession and the property is not in the occu¬ 
pancy of a tenant or other person entitled to occu¬ 
py the same. (Scott Smithy 5<.) Sardar Khan v, 

Abdulla Khan. 711. C. 885 (L). 


— — Interruption—Declaratory judgment—No 
interruption of possession, 

'The judgment of a court declaring that one of 
the parties has no legal title to the properties in 
suit cannot have the eff ect of causing his posses¬ 
sion to cease to be adverse to the opposite party 
fi^ooa the moment of its pronouncement so long as 
poa^eraipn remains undisturbed, (Spencer and 
^^^Utasubba Rao, yy,) Singaravelu Mudaliar 
v^K^ohka Mudaliar, 

# Mad. 625=70 1. G. 994=16L. W. 514= 
* r * 31M. L. T. 298=(1922) M. W.N. 676 = 

a M L J, 737=1923 Mad. 88 (2). 



■—Interruption of — Co-owners — Ouster — Ac^ 

crual of peaceful title before 12 years. 

Possession held by a co-owner will not be 
adverse to the others until they have knowledge 
of the hostile claim. Possession of one of the 
co-owners though adverse to the others when it 
commenced, does not continue to be so after 
the accrual of the peaceful title before the acquisi¬ 
tion of a title by adverse possession. Possession 
should prima facie, be attributed to a lawful title. 
(Seshagiri Iyer and Kumaraswami. Sasiri^ yf*) 
VeLAYUTHA.M PlLLAl V. SUBOARAYA PlLLAl. 

39 Mad. 879=18 M. L. T. 424 = 
(1915) M.W>N. 873=31 1.G. 338=2 L.W. 989. 

[This view seems questionable in the light of 

53 I. G. 901=43 Mad. 244 (P. G.), Ed.] 

-- —Interruption of—Symbolical delivery, 

A land purchased at an execution sale being 
adversely held by a third person, symbolical 
delivery to the auction-purchaser is not effective 
in saving limitation. [Ayhng and Tyabji, yy,) 
Ro.mpi Cherla V. Shaik Ismail Saheb. 

211. G. 765 (M). 

——Interruption of—Decree. 

A decree in favour of a person in respect of 
property does not per sc stop the running of 
limication so long as the defendant continues in 
possession. (Bensjii and Suiuiara Aiyar^ yy») 
PumiA Valapil Ayissa v. Laksh.uana Prabu. 

(1911) 1 M. W. 20/ = 9 L G. 795 = 

9 M. L. T. 420. 

- •—Interruption—Symbolical possession. 

Symbolical possession obtained behind the back 
of occupier who sets u .j adverse title will not save 
limication. [Benson, J.) In re Rama Moothan. 

9 1. G. 271 = 9 M.L. T. 359. 

'——Interruption of—Symbolical delivery of 
possession. 

Symbolical delivery of possession operates to 
interrupt adverse possession on the part of the 
judgment-debtor. 34 M. L. J. 97 followed. [Pri- 
deaux, A, y, C.) Sawatram v, Ganeshilal. 

69 LG. 521 (1) = 1923 Nag. 30. 

- Interruption of—Abandonment or relin¬ 
quishment — Disclaimer. 

Where a trespasser in adverse possession of 
property makes a statement to the rightful owner 
that he disclaimed interest in the property but 
does not abandon or relinquish possession, the 
mere admission does not convert possession which 
was previously adverse into possession of a 
different character, [Lindsay, y, C.) Maulvi 
Abdul Rashid v, Jankidas. 

9 O.L. J.2=4 U.P.L.R. (0. G.) 61 = 

66 I.C. 941 = 1922 Oudh 24. 

- Interruption of—Running of time — Aban¬ 
donment of right — Evidence, 

Limitation does not continue to run against 
the rightful owner of land after an intruder has 
relinquished possession without acquiring title 
by being in possession for the full prescriptive 
period. Possession so abandoned leaves the 
rightful owner in the same position in all res¬ 
pects as he was before the interruption took 
place. 29 C. 518 (P, C.) Ref. ijWazir Hasan, 
A,y,C,) Durga V, Ram Padarath. 

65 LC. 749=8 O.L. J. 495. 
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ADVEKSE POSSESSION—Joint Property. 

Joint Property. 

—- yotm property — Onus, 

If any portion of property in suit can be 
described as joint property, the party alleging 
that he has acquired title by adverse posses¬ 
sion to it must prove his allegation. (Lindsay 
A. y, C.) Jagannath V, Kedar. 

24 I. C. 633 (Oudh). 
Landlord and Tenant. 

- Landlord and Tenant—Vatandars cannot 

acquire title by adverse possession. 

Persons who, and their predecessors in title, 
always claimed to be and were tenants of service. 
Vatan lands can never acquire any title to 
a permanent tenancy in the lands by 
adverse possession as against the Vatan- 
dar from whom they held the lands. History of 
vatan legislation reviewed. (S r John Edge*) 
Madhav Rao Vaman v, Raghunath Venkatesh. 

47 Bom. 798=25.Bom. L. E. 1005 = 
33 M. L. T. 389 = 50 I. A. 255 = 
74 L C. 362 = (1923) M. W. N, 689 = 

1923 P. C. 205 (P. C.) 

- -Landlord and Tenant—Rentt non-payment 

ofy does not make possession adverse. 

Mere discontinuance or non-payment of rent 
does not, by itself, make the possession adverse. 
(Amir Ali, J-) Jagdeo Narain Singh v, Baldeo 
Singh. 

1923 M. W. N. 361=3 Pat L. T. 605 = 
36 C. L. J. 499 = 49 I. A. 399 (P. C.) = 
32 M. L. T.l = 2 Pat. 38 = 711. C. 984.= 

45 M. L. J. 460= 
27 C. W. N. 925. (P. C.) = (1922) P. C. 272. 

- Landlord and tenant—Occupancy right — 

Payment of rent. 

Where a squatter has been in possession of a 
plot of land without the consent of the landlord 
his occupation for any number of 12 years would 
not vest him with the rights of an occupancy te¬ 
nant, but that occupancy rights would commence 
to accrue only from the date the squatter com¬ 
mences to pay rent. The question as to when a 
presumption arises that the possession of the 
tenant is without the consent of the landlord, de¬ 
pends upon the particular facts of each case and 
it is not a q-estion capable of a uniform answer. 
(Gokul Prasad, J,) Chhajju v, Jhabba, 

741. C. 681 {A)=L. R. 4 A. 221. 

- Landlord and tenant—Cultivating posses¬ 
sion by squatter if adverse ‘possessioti against land¬ 
lord. 

The mere cultivation of patti land by a person 
is consistent with a claim to be a tenant or 
proprietor or a mere squatter. A mere squatter 
or intruder who does not set up any claim of 
right cannot plead adverse possession. A man's 
cutivatory possession does not necessarily imply 
any claim to a\Tproprietary right. (Holms, S, M.) 
Bhagwan Din.^Shankak Prasad, 

% 39I.C. 520=14A. L. J.3. 

- Landlord md tenant--Possession by tenant 

^Presumption. < '■ 

If a tenant i^' ii;i,pdBsession of a parti land at a 
short distance froth-the site of his house and 
used It for keeping iis cattle-troughs, etc., the 

( 


ADVERSE POSSESSION— Landlord & Tenant. 

presumption is that the land was given to him 
for purposes ancillary to agriculture. If he erects 
a building on the land for the stalling of cattle 
and storing of the implements of husbandry, the 
Zemindar cannot get the house demolished so 
long as he remains a tenant. No question 
of adverse possession arises in such a case. 
(Banerji, J.) Padarath Tewari v. Baz Singh. 

29 I. C. 264 (A). 

- Landlord and tenant — Non-payment ofrent^ 

Mere non-payment of rent by the tenant unless 
accompanied by a denial of the^ landlord’s title, 
cannot terminate the relationship or take away 
the landlord’s right to rent. (Banerji, J,) Abdul 
Karim v. Chunni Bibi. 

19 I. C. 119 (A). 

-- —Landlord aud tenant — Non-payment of rent 

for over 12 years — Presumption, 

Mere non-payment of rent by a tenant is 
generally insufficient to show that the tenant has 
acquired propr.etary title against his landlord; 
but a denial of the landlord’s title must be shown. 
But non-payment of rent, if proved to have 
continued for a very long period, might give 
ground for the inference that the landlord had 
been ousted or had transferred his right to the 
tenant. Where/•arjawa/ (a kind of ground rent) 
was not paid by the tenant or collected by the 
landlord f^r fifty years but the amount of the 
parjawat \\3iS very small, only 2 pice per 

mensem held no adverse possession could be 
inferred. (Chamiey,J.) Deokinandan Pershad 
Bindeshwary Pershad. 

17 1. C. 523 (A.). 

'- Landlord and tenant — Non-payment of rent. 

Mere non-payment of rent by the tenant will 
not amount to adverse possession though it may 
be some evidence of it, 11 I. C. 52, Ref. 
(Richards, C. J,) Sheo DayAl Singh v, Ganga. 

14 1. C. 324 (A.) 

' Landlord and tenant—Eviction of tenant 

by stranger—Effect of. 

Where during the continuance of a tenancy, 
the original tenants are ejected by a stranger 
after open conflict and the new tenants pay rent 
to the stranger* the landlord's title is openly 
invaded and his title openly challenged and 
jeopardised, so that adverse possession commences 
to run against him even during the continuance 
of the tenancy, 27 Bom. 43 appl. (Batchelor, 
A.C,J, aud Kemp, J.) Yamunabai v. Laomanna. 

52 I. C. 770=21 Bom. L. R. 820. 

—Landlord and tenant-^Tenant in actual 
occiipation^Landlord^s agent collecting rent—^ 
Assertion of title by adverse possession. 

Where land was let out to a tenant by the 
landlord s agent who was collecting rents and 
accounting for them and he afterwards claimed 
title m himself, Held, that the agent’s suit based 

possession cannot be decreed since 
all the time the land was in the occupation of the 
tenatu. (Heaton and Shaft, JJ,) Krishna Dixit 

Baldixit Waman Dixit, 

38 Bom. 53=211. C. 763=15 Bom. L. R. 1016. 
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- Landlord and tenant. 

Where a tenant wanes to plead adverse passes- 
sion, there must be a clear^ positive and continued 
disclaimer and disavowal of the landlord’s title ; 
the latter must have had actual notice of the 
claim or the acts of ownership must be open, 
hostile and notorious. Non-payment of rent will 
not do. (Mookerjee and [ValtnsUy, yy.) Giris 
Chandra Gangopadhyaya v. Sui Krishna De 

C. L. J. 266=75 I. C. 325=192i Cal. 163. 


, _ -- Landlord and tenant. 

A tenant’s possession of the lands encroached 
upon, can commence to be adverse only when 
title is asserted to the landlord’s knowledge of 
such encroachments. {Mookerjee and Bncfiland, 

y.) JOOENDRA V. JaGADINORA. 

67I.C. 170-34 C.L.J. 133. 

Landlord and tenant. 



The possession of a tenant however long such 
possession might be cannot be adverse to the 
landlord. (N. R. Chatterjee and Greaves, yy.) 
Munmotha Nath :MiTTER»t^. Anath Bundho Pal. 

611. C.469-25 C.W. N. 106. 


- Landlord and tenant ^Commencement of 

limitation, 

A suit for possession was filei when the tenant 
was in possession as tenant whose tenancy was 

subsequently terminated by notice to quit. Held, 
for a subsequent suit for khas possession the 
limitation begins from the date of the termination 
of tile tenancy. (Chaudhuri and Ghose, yy.) 
Jogendra Chandra Kar v. Shyan Sundar Das. 

57 I. C. 793 iC.J 


‘-Landlord and tenant -Non-transfevable 
occupancy holding—Transfer of. 

To establish adverse possession against the 
landlord by the transferee of a non-transferable 
occupancy holding, possession must be shown to 
be adequate in continuity, publicity and extent. 
The element of publicity would be wanting if the 
landlord was not aware of the transfer and in 
that case the element of extent would also be 
wanting. (Beachcroft, y.) Manulla Kolu v. 

pRASANNA Kumar Sarkar. 56 I.C* 811 (C.). 


••Landlord and tenant — Knowledge. 

To have the possession of the tenant adverse to 
the landlord, the knowledge of the latter to the 
possession must be proved. (Fletcher and Newbould 
yy.) Murali-Dhar Roy v. Sasadhur Pal. 

43 I.C. 344 (C.) 

Landlord and tenant—Possession of under¬ 
tenant of tenant. 

, The possession of an under-tenant of a tenant 
who had no power to transfer the demised land is 
not adverse to the landlord till the termination of 
the tenancy. 13 C. 101; 29 A. 593, Fol. (Mookerjee 
arid Beachcroft, yy.) Ishan Chandra Dupi v. 
Nidni Chandra Dupi. 

/ >22 C.W.N. 853=41 I C. 378 = 29 C.L.J. 1. 

. Landlord and tenant, 

’ Adverse possession by a patnidar of a tank of 
tfnbttier (latnldar holding under the same Zemindar 
siweirla Mle against the Zemindar, if he obtains 


ADVERSE POSS^SSSION-Landlord & Tenant. 


the interest of the latter by a private conveyance. 
Subletting, niortgagi..g, etc., arc acts of a proprie¬ 
tary character cre.iting adverse possession. Mere 
appropriation of ki t will not prove adverse pos¬ 
session. {Sanderson, C. f. aiui Mookerjee, y.) 
Buoy Chanda v. Iswar Chandra Das. 

35 I.C. 60=21 C.W.N.199. 


—-- Landlord and tenant — Non-payment of 

rent. 

An under-raiyat holding possession from 
a landlord cannot acquire title by adverse 
possession unless he clearly asserts adverse 
possession giving notice of it to the landlord. 
Simple failure to pay rent does not create 
title in favour of a lessee by adverse possession. 
{Sanderson, C. y. and Mookerjee, y.) Heajudin 
Behari V. Chamd Baksha HajI. 

35 I. G. 23=24 C. L. J. 453. 


—- Landlord and tenant — Rent-free title. 

A claim to hold ian I as rent-free is a hostile 
claim and if it is made to the knowledge of the 
plaintiff and a suit is brought more than 12 years 
after it is barred by limitation. 39 C. 453, foil. 
(yenkins, C. y. and Mookerjee, y.) Birendra 
Kishore V. Ram Ku.mar Chaeravarthi. 

321.0.856 = 22 C. L. J. 308. 


——- Landlord and tenant—Essentials of — 

Encroachment by tenant—Effect of. 

Long possession by deft, on his own behalf 
far beyond the statutory period, and no pay¬ 
ment of rent by deft, and no receipt .f rent 
by plff. in respect of the lands in suit furnish 
the elements required for a plea in bar by 
reason of adverse possession. {Jenkins, C. y., 
Mookerjee and Beachcroft, yy.) Kadir Bux v. 
Maharaja Birendra Kishore Manikya Bahadur. 

30 I.C. 914 = 22 C. L. J. 119. 


- Landlord and tenant—Payment of rent to 

third party. 

Payment of rent by a tenant to a third 
person would not amount to denial of the 
landlord’s title or to adverse possession against 
him unless he can show that his possession 
was in denial of the title of the real owner to his 
knowledge- (Chatterjee and Tennon, yy.) Shyama 
Charan Pahary V. Ram Prosad Das. 

22LC. 796 (C.). 

- Landlord and tenant — Non-payment of 

rent — Paint. 

Mere non-payment of rent would not con¬ 
stitute adverse possession. The defendant should 
show in respect of each -suit that he set up 
Lakhiraj title adverse to the Zamindar and 
patnidar for more than 12 years before suit 
and that he has been holding so adversely. 
(Holmwood and Chapman, yy) Chintamani 
Dutt Jobeshar Bhattacharya. 

19 1. C.64(C.). 

- Landlord and tenant — Non-payment of 

rent. 

Mere non-payment of rent or discontinuance 
of payment of rent is of itself clearly insufficient 
to constitute adverse possession. 7 C. L. J. 615, 

7 W. R. 100, 4 Cfll. 314, 4 Cal. 661, 9 Cal. 808, 
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ADVERSE POSSESSION—Landlord & Tenant. 

2 All. 517, Rel. (Mookerjee and Beachcroft, jy.) 
Prosonna Kumar Mukerji v. Srikantha. 

40 Cal 173=17 C-W. N-137 = 16 I. C. 365 = 

6 C. L- J. 202- 

- Landlord and tenant — Non-payment of 

rent. 

Mere non payment of rent by a tenant 
not make his possession adverse to that of hi® 
landlord. There must besides be an independent 
assertion of title to the knowledge of the land¬ 
lord, (Chatterjee and Richardson^ yf') Srinath 
Roy V. Satya Kinkar Sen. 

111. 0.395 = 13 C.L.J. 660. 

- Landlord and tenant—Repudiation of 

tenancy. 

The possession of a tenant does not become ad* 
verse to the landlord by the mere fact of his repu¬ 
diating the tenancy unless the repudiation is 
accepted by the lanuiord. Where waste land as 
well as cultivated land form part of one tenancy 
adverse possession of the cultivated land also 
constitutes adverse possession of the waste land. 
(Martinean, f.) Mahomed Hussain v. Sohara. i 

71 I. C- 805 [h). 

-- ——Landlord and Tenant — Shamilat — Occu¬ 
pation by one tenant. 

An occupancy tenant who occupies a portion of 
the shamilat land with the consent or acquies¬ 
cence of the proprietors for agricultural purposes 
cannot be disturbed m his possession so long as 
he remains a tenant in the village and uses the site 
for the purpose for which it was given, but if 
he diverts the site to other purposes as for in¬ 
stance to build upon and disclaiming the title of 
the proprietors sets up an adverse title in himself, 
he forfeits his rights of user and is liable to eject¬ 
ment at the instance of the proprietors. Where 
there is no overt act as for instance 
by the erection of a building, the possession of 
the occupant is not adverse to the proprietors. 
(Harrison^ J.) Bhag Singh v. Khushal Singh. 

711. C. 618. (Lj. 

- Landlord and Tenant — Ejectment—Decree 

conditional on payment of ^compensation—Decree 
not executed—Effect of—Subsequent suit for redemp¬ 
tion. 

A suit for ejectment by a landlord against his 
t^ant wat decreed subject to the payment of 
compensation for improvements. The decree 
was not executed and the tenant continued in 
possession thereafter for more than 12 years. In a 
suit to eject the defendant on redemption by 
payment of the sum specified in the previous 
decrees as compensation. Held^ that the decree 
in ejectment suit did not create or establish the 
relation of mortgagor and mortgagee between the 
parties to the suit and therefore a suit for redemp¬ 
tion did not lie. 

Ever since the previous suit, the possession of 
the defendants had been adverse to the plaintiff 
and the present suit was, therefore, barred by 
time. (Scott-Synith, J.) Fazal ZJ. Mihan Khan, 

. . 35 i*. L. R. 1922 = 64 I. C. 352=1922 Lah. 70. 

—4. —Landlord and ienafit—Erection of build- 


ADVERSE POSSESSION—Landlord & Tenant- 

A tenant erected buildings on the land demised 
with the consent of the landlord who allowed the 
tenant to appropriate the rent towards the cost 
of the building in pursuance of an agreement 
recorded in the yaniabandi. Subsequently, he 
made further additions without the consent of 
the landlord: that there was no overt act 

amounting to a denial of the landlord’s title. 
(Chevis and Shadi Lai, JJ*) Nawab Begum v. 
Muhammad Mirajuddin. 

47 P. L. R. 1916=30 I. C. 28= 

127 P. W. R.1915. 

- Landlord and tenant — Non-occnfayicy 

tenants paying no rent—Holding over — Effect. 

The forefathers of the plaintiff’s were holding 
shamilat land under a lease. In 1865 the lease 
period ended and still the lands were in their 
possession even after the lease period. Revenue 
records regarded them as non-occupancy tenants. 
They wanted to be called as proprietors by the 
said records but were refused to be given that 
right. The absence on their part of paying any 
rent except lana revenue and other cesses was 
not sufficient to entitle them to be regarded as 
proprietors and there was no ground of adverse 
possession in 1881, as they merely continued to 
cultivate the lands and pay the land revenue and 
cesses as before. {Rattigayi and Scott'Synith^ 

Dalip Singh v. Rannia. 

25 P. R. 19i5=29 I. C. 348 = 20 P. L. R. 1916. 

-- —Landlord and tenayit—Onus on tenant to — 

prove nature of title- 

If the tenant claims adverse possession the bur¬ 
den is on him to prove the nature of his title, i.e., 
he is not a tenant. {Oldfield and Ramesayyi, J?.) 
Subramaniyam V. Uthenanthil. 

16 L. W. 620 = 31 M. L. J. 454=69 I. C. 363 (2)* 

44 M. L. J. 596=1922 M. 619. 

- Landlord and tenant—Trespass by tenant 

in land of stranger — Presumptioyi—Patta issued by 
Governynent. 

Where a tenant during the continuance of the 
tenancy encroached upon lands belonging to a 
neighbour the possession of encroached grounds 
is prnna facie held by him ^or the benefit of the 
landlord. It is open to the tenant to prove that 
in making the encroachment he was making an 
acquisition for his own exclusive benefit but the 
burden is on him to prove the same. A mere 
grant of patta by the Government will not put 
an end to the original tenancy nor extinguish 
any right of the landlord. (Seshagiri Iyer, and 
Kumaraswawi Sastri, fj.) Ammu Ammal v. 
Puthiaparambath Moedin. 

43 I. C. 677 = (1918) M. W. N. 38. 

- Landlord and tenant—Holdmg over, 

A tenant continuing in possession after expiry 
of the lease cannot be said to be , adverse 
possession unless he actually surrenders posses¬ 
sion to his landlord. 24 M. L. J. 472, foil; 31 
M. 163; 33 M. 260 diss. (Miller md Sadasiva 
yy*) Ganapathi Mudau V , Venkata- 

lakshminarasayya. 251.0.109 = 

1914) M. W-N. 728.' 
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ADVERSE POSSESSION-Landlord & Tenant. i ADVERSE POSSESSION-Lessor & Lessee. 

. . • -‘Landlord and tcnant'^Ti'i'spa^sev — Posses¬ 
sion of* 

RcOnm^ y.—When land is in possession of a 
tenant, the term of whose lease is outstanding, 
and such tenant is ousted from possession by a 
trespasser, time will not run against the owner 
until after the expiry of the term. 21 M. 288; 

19 M. L. J. 347, Cons. Per Sundara /yrr, J :— 

If the trespasser asserts only a right of 
tenancy then, no doubt, limitation starts 
against the landlord only from the date 
the tenancy ceases. If he has not acquired by his 
adverse possession the right of a tenant under 
the statute, then, Art. 144 would be applicable, 
his possession being regarded as adverse to the 
lessor only when the latter's estate falls into 
possession. As against a stranger the landlord 
is entitled to recover possession even though his* 
tenant’s lease has not been terminated and when 
the stranger purports to hold absolutely and not 
by the acquisition of a prescriptive title as against 
the tenai.t the landlord’s cause of action arises on 
the date of the dispossession of the tenant. 

(Abdnr Rahim and Sundara /yrr, ff-) Am»ala- 
VANA ChKTTY V. SiNCARAVKLU OdaYAK- 

15 I, c. 146 = (1912) M. w. N. 669. 


- Landlord and tenant — Trespasser — Coilce- 

tion of dues from persons occupying land in village. 

Where a stranger has been collecting certain 
dues such as Parjot Cherai^ etc., adversely to the 
landlord during a series of years, it cannot be 
argued that because in any one year no collection 
of one or other the items were made or because 
in some years full amounts of the dues were ncjt 
collected, the adverse possession of the stranger 
was not exclusive especially wlicrc the landlord 
has made no collection at all during all these 
years. (/^ }idsaVy C.) Sui-iouai SiNtiii v. Dnai 

Haksh Singh. 46 I. C. 433-21 0- C. 119. 


• Sion, 


Landlord and hniand—CnUivatlng posses- 


A mere cultivatory possession without paying 
rent for the statutory period un.l without setting 
up a claim to proprietary possession is not 
adverse. {Holms^ y. ^1/.) Huagwan Oin r. 

Shankkk Prasad. 331. C- 161 =2 0- L. J 709. 

- —Limit ation. 


- Landlord and ienant—Encroachnient—Suit 

by landlord for Klias possession — Limitation. 

A landlord can recover possession from his 
tenant of land which is the subject of an 
encroachment; but after a period of 12 years, the 
tenant will acquire an interest which will bar his 
suit for possession. (Benson and Sundarei /vrr, 
yy.) Anudala Subramiah V. Kanda Subba 

Reddi. 14 I. C. 213 (M.) 


Adverse possession as superior tenant begins 
against the Talukdar from the date the revenue 
court declares the tenants as superior to ordinary 
tenants. {L ndsay, J, C'.) Mahammad .Ml .mtazali 

lujAxr. H vrpalSingh. 32 I.C..376 -2 O-L J. 556. 


- Landlord and tenant—Notice to quit — 

Continuance of tenant in possession—Effect ^f. 

After a service of notice to quit, a tenant 
becomes a trespasser and mere forbearance to 
sue the tenant in ejectment does not amount to 
acquiescence. (Dhoblcy, A.y.C.) Yhsmwant v. 

Shivappa. 1923 Nag. 129 (2). 


■ --^Landlord and tenant^-Entries in revenue 
records — Non-payment of rent—Effect of. 

Notwithstanding non payment of rent a tenant 
entered as such in the revenue records continues 
to be a tenant and mere non-payment of rent 
does not give any higher rights. (Wazir Hasan, 
A* y. C.) Durga V. Ram Padarath. 

65 t. 0.749=8 0. L. J. 495. 

- ’-^Landlord and tenant—Trespasser culti¬ 
vating land—Title of landlord lost after 12 yeevrs. 

The landlord has an option to t!eat a person 
cultivating his land without his permission as a 
trespasser and to sue him for possession as a 
trespasser and damages in the Civil Court or to 
treat him as a tenant and sue him for rent for the 
occupation of the same at a fair and equitable 
irate. But the landlord cannot exercise the choice 
with any effect after a hostile title has been 
hoquired by the occupant by reason of his adverse 
possession, for more than 12 years as his title is 
loab at the end of that period. (Kanhaiya Lai, 
4. y. C.) Sheo Gobind V * Ambika Prasad. 

.11 47 I, C. 930= 5 0. L. J. 455. 



Lessor and Lessee. 

- Lessor and lessee ^Case of snccessl^'c leases. 

The possession of a trespasser during the 
continuance of i lease docs not become adveive 
against the lessor ; the lessor is in possession by 
receipt of rents from the lessee and so long as 
such rent is not intercepted by a trespasser, 
he cannot be said to be dispossessed. The 
position mjy be different where there are 
successive leases for terms and the termination 
of one. If tlic landlord give^ a fresh lease without 
exercising his right to eject, time may begin to 
run against him from that date. [Case-law fully 
rcfei-red to.](Mookerjce, Nmohonld and Pearson, yy) 
Udai Kumar Das (■. Kaivaim Dkbi. 

35 C. L. J. 292-69 I. C. 126- 
49 C. 948=1922 Cal. 87. 

- Lessor and Irssec^Nature of possession— 

Submerged land. 

Possession to be adverse, must be actual, 
visible, exclusive, hostile and continuous for the 
time necessary to create the bar. (Mookerjee and 
Bucland, yy.) Jogexdra v. Jagajindra. 

67 I.C. 170 = 34 C.L.J. 133. 


- Lessor and lessee — Trespass. 

If a tenancy is in operation at the date of the 
suit the lessor’s title could not be extinguished by 
adverse possession of the tre.spasser against the 
lessee. It does not make any difference whether 
a tenant is dispossessed during the term of his 
tenancy or while holding over after the expiry of 
the term. (Mookerjee, A. C. y. and Fletcher y ) 
Baikuntha Nath Soma z-. Chaitan-ya Har\n 
Chowdhury.. 57 I. Q 994 

Lessor and lessee—Tenant holding- over— 


Possession of trespasser. 
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ADVERSE POSSESSIUN—Lessor & Lessee. 

The general rule that where property Is let out ; 
on lease the possession of a trespasser does not 
become adverse as against the lessor until the 
termination of the lease, is not applicable to a ' 
case where the tenajit is holding over and the 
dispossession of the tenant is brought to the 
knowledge of the landlord. In such a case, the 
possession of the trespasser becomes adverse to 
the landlord's interest. 10 C. \V. N- 343 foil. 
(AVvv*W/d, y.) Baikuntha \ath Sakma v, Chai- : 
TAN'VA ChaRAN’ CmOUDHL’HV. 52 I. C- 936 (C ) 

- -Lessor and lessee — Trespass. 

The possession of a trespasser of land let out 
on lease to a lessee docs not become adverse as . 
against the lessor until the lease terminates- 
[Fhtcher and Smith r, yy.) majra Sardara r. 

Kl'xja Bkhari Nag. 25 C-L-J. 635 = 

40 1. C. 271=210. W. N. 1001. 

Lessor and lessic — Lessee's fosscssion is not 
adi'crse—Advt rsc possession. j 

If a person, after taking a lease, allowed his I 
brothers to occupy the leased house along with 
him, it could certainly not be said that their ' 
possession was adverse to the lessor. {Martineau, ' 

y.) Chauhar V. Mansha Singh. 

70 I- C- 966 (2j = 1923 Lah- 247. ■ 

Lessor and les^.ec—Adverse possession. 

Possession taken during the currency of a lease 
cannot be adverse as against the lessor, until the 
lease expires. (Chevs, y.) Gridhari Lal t-. 

Uxdajan. 63 I. C. 717 = 3 Lah. L. J. 215. (L.) 

Lessor and lessee—Lessee in possession for 
more than 12 years. 

If the lessee holds lanJ under the lease for over 
12 years on a stipulated rent and without shar- 
ing'profits with the lessor, he becomes a perpetual 
lessee, and his act amounts to a complete ouster 
of the' grantor and his co-sharers and the time, 
for a suit to deprive him of possession, runs 
from the date of such possession. (Wazir \ 
HassaUyA.y. C.) Faz-l-Haq v. Ruquaiya Khv i 

60LC. 717=7 0. L.J. 692 I 

Lessor and Icssee—Under proprietary right. \ 

A lessee cann<jt set up an under proprietary ri'^ht j 
by ladyerac possession. (Lindsay, y. C. and ■ 
Kanhaiya Lal, A. y. C.) Ram Asare v. Mlha.m- 
.MAD Abdul Hasan Khan. 30 I. C. 218 = 

2 0. L. J. 241. 

License. 

- Licensed-Erection of buildings. 

A raiyat obtained possession of the land as 
licensee on condition that so long as he was a 
cultivator and resided in the village he had a 
right to occupy the land for his own use, to 

construct buildings upon it, to dwell therein, 

and to enjoy the same but with no right in the 
soil. Held, that the raiyat could not claim to 
be in adverse possession against the licensor. 
The fact that he has improved the buildings 
on the land or has replaced erections would 
not confer such a title upon him. {Sltiart, y, C.) 
Ra.meshwar Baksh V. Dwarka. ; ^ 

54 I. c. 261=1 U. P, L. Rv^J. C.) 60. 


ADVERSE POSSESSION-Limitation. 

- License. 

Where a person is granted a license coupled 
with an invalid grant of land the licensee 
in such an event is not a trespasser and cannot 
acquire title by adverse possession as his first 
entry was permissive. (Stanyon, A. y. C.) 
Narsing Das v. Ratan Lal. 

341. C. 471 = 12 N. L. R. 75. 
Lien Holder. 

- Liendiolder. 

The possession of a Hen-holder cannot be 
adverse to thocC against whom the lien is 
claimed nor can the lien-holder transfer the 
property to third persons. (Lindsay, y. C.) 
Aziz-Ul-Hak Marivam Bibi. 

1 0. L. J. 225=24 L C. 45 = 17 0, C. 157. 

Limitation. 

- Limitation—Decree for possession^Execu * 

tion barred — Decree-holder getting into possession-^ 
y udgnunt debtor, if can recover possession. 

Where a decree-holder gets into possession 
of the property decreed to him without execu¬ 
tion hiA possession must be ascribed to the 
decree and the judgment-debtor can turn 

him only if he can show that he liad acquired 
a good title against the w'orld before the 
, decree-holder got into possession. When a 

j decree for possession has been passed against 
I a person in possession directing him to give 
up possession to the successful party and the 
former remains in possession waiting for exe- 
i cution it cannot be said that that party is 
, holding adversely to the world. (Macleod, 
C.y. and Fawceit, y.) Rakhmabai v. Ramchandra. 

45 Bom. 943=61 I. C. 414=23 Bora. L. R. 301. 

- Limitation. 

The purchaser of a non-transferablc occupancy 
holding paid rents to the landlord which were 
accepted. A purchaser from him did not pay 
to the landlord and was sued in ejectment: 
Held, he adverse possession is deemed to 
commence from the date of his purchase and not 
from the purchase of the first purchaser. (NewbotUd 
and Bnckland, yy.) Kalibrohma Mukerjek 
V. Sayidar Raha.\ian. 57 I. C. 986 (C.) 

- Limitation—CollateraU 

D. S. sold certain ancestral property to the 
defendant after w'hich D. S- died. After \Yhich the 
plaintiff sued to recover the land as his 
collateral. On the death of D. S. the plaintiff’s 
father S. S. w'as the nearst collateral entitled 
to sue for the possession of the property. S. S. 
died about five years before the institution of the 
recent suit, and the plaintiffs contendei that their 
right to sue did not accrue until the death of their 
father:- Held, that the defendant’s possession did 
not become adverse to the plaintiff, until the death 
of their father and that the suit is within time. 
(Shadi Lal and L<i Rossignol, yy.) Arur Sinqh v* 
Solakhan Singh. 

37 I. C. 412=174 P. W. R. 1916. 


I 
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ADVERSE POSSESSION—Limitation. 


ADVERSE POSSESSION-Limited Interest. 


- Limitatioit. 

Long possession is not adverse possession 
unless there is an intention to hold it adversely. 
(yohustonct y.) OoviND Sahai z*. Thakaudas. 

121. C. 427-126 P. W. R. 1911. 

acting pojif — Pinnissivc' 

possession. 

An occupant possessing land with the owner’s 
permission, docs not hold adversely until he denies 
pci'mission and sets up an independent title. 
Ordinarily a Zemin Jar is a collector of revenue 
and has to prove his title in ejecting an occupant 
of the lands. It does not apply where the 
occupant holds possession recently "under a t o,-e/r 
from the owner, without any previous rights. 
(Tyabji and Spencer^ yy .) Ahburi Vknkatasawmv 

V . Nalluhi Kl-stanamma. 24 1. C. 803 (M.) 

Limited Interest. 

;- 'Limited interest—Asseriion of higher 

interest—Lapse of time —.Vo aaitiisitum of Mile. 

It is not correct as a general proposition of law 
that a person who is, in fact, in possession of land 
under a tenancy or occupanc}’ title can, by a mere 
assertion in a judicial proceeding and the lapse of 
6 or 12 years without that assertion having been 
successfully challenged, obtain a title as an under- 
proprietor to the lands. Such a judgment might 
have very far-reaching results and would almost 
certainly lead to a flood of litigation. {Lord 
Halvesen) Md. Mcmtaz Ara Khan v. Mohan 

Singh. 45 A. 419-45 M- L. J. 623- 

21 A. L. J. 757 - 26 0. C. 231- 
33 M. L. T.321(P. C.)-L. R. 4 P. C. 1- 
741. C. 476=9 O.&A.L.R. 901=10 O-L J. 333 = 

50 I. A. 202 = 1923 P. C-118 (P. C ) 

- - ^Limited interest — Tcnant. 

A limited interest such as that of a tenant can 
be acquired by adverse posscision. [Walmsley 
and B. B. Ghose^ yy-) Bhaikabenura Naralv 
Roy V. Rajendra Narain Roy. 50 Cal. 4B7 = 

741. 0.193=1924 Cal 45. 

. . ^Limited interest—Status of tenant. 

Limited interest, such as the status of a tenant 

4 

Can be acquired by prescription. (Mookerjec, 
A, CVy, and Fletchefy y.) Satyenora Nath Ban- 
NERjEE V. Krishnasakha Kar. 35 C. L. J. 185 = 

69 I. C. 67 = 1922 Cal. 193. 

- Limited interest—Status of a tenanfy if 

Can be acquired by. 

The status of a tenant can be acquired by pres¬ 
cription on the well-recognised principle that a 
limited interest in property can be acquired by 
adverse possession. (MookerfeCy A. C. y. and 
FlctcheYy y.) Ujir Ali Sardau v. Shadhai 

Bbhara. 35 C. L. J. 182=68 I. C. 1003= 

1922 Cal. 185. 

-- '^Limited interest—Tenant encroaching on 

other lands. 

A tenant who has been occupying land other 
than that which he holds under the tenancy for 
tnofc than 12 years claiming the right of tenancy 
thereto, is deemed to have acquired a limited 
interest in the land by adverse possession. 
\Nmbouldy y.) Jnanda Sundari v. Jilapi Bewa- 

531.0.134(0). 


—Limited inferesi. 


In a suit for Khas possession, if deft, proves 
only the acquisition of a limited interest, i. e. that 
of a tenant when he had set up the plea of 
adverse possession, the piff. is entitled to a decree, 
(Woodro^e and Bcachcroft/yy.) Narain Movidasi 
V. Umesh Chandra Di:v. 

38 1-0.459 (0 ). 

-- •—Limited interest. 

There cun bean adverse possession of a limited 
interest in land {i. r.,) a tenant’s interest. 
2 C. L. il. 125 ref. {Mookerjee and BedehLr.f t, yj') 
Protab Narain v. Biraj Dasi. 

20 1. 0-823 = 19 0. L.J. 77. 


I- L'iiiited interest—Landlord and tenant. 

The interest of a tenant can be acquired by 
; preseription. In such a case the landlord cannot 
I get an injunction prohibiting the tenant with a 
prescriptive title from exercising acts of posses- 
< sion. 2 C. L.J. 125; 7 C. L. J. 499 Rcl. [Stephen 
\ and Mullieky yy.) iKalicharan Shaha v. Dabiri d- 
I din Ahammad. 

181.0.616 = 18 0. w. N. 654. 

- - Lim'lcd interest — Prescription—Liability 

of mortgagee to account. 

A person in possession of a property as a 
usufructuary mortgagee under a void mort¬ 
gage, for more than 12 years, acquires by 
prescriptioHj the rights of a mortgagee, and 
' inasmuch accountable to the mortgagor tor 
i the rents and profits not only of the last 
I three years preceding the suit for redemption 
1 but for the whole jieriod of his possession, 
j 9 Mad. 244 foil. and Odgers, jy.) 

, Gopala Dasl V . Kami. 44 Mad. 946 = 

41M.L.-J. 194-64 I. C. 328 = 

(1921) M. W. N. 385. 


I- Limited interest—Whether can be prescrib- 

! ed. 

‘ A limited right of management of an endow- 
‘ ment can be prescribed as well as any other 
j limited right. [Wallisy Offg. C. J. and Seshagtvi 
' y -) Ambalavana V. Minkashv Sunderes- 

j waka Devastanam. (1915) M. W N. 76 = 

' 28M.L. J. 217 = 26 L C. 841 = 17 M. L. T. 271. 

i [O.A. affirmed. 43 Mad. 665=39 M.L-J. 50 (P.C.).J 

! —-- -Limited interest — Superstructure. 

i The ownership of the soil and the superstructure 
need not necessarily vest in one and the same 
! person. The right to occupy a portion of the 
space above may be acquired by limitation. 
(Sundara Iyer and Sadasiva Iyer, yy.) Basaver- 
waraswami V . Havaliji Hussain. 

1 38 Mad. 6 = 12 M. L. T. 405 = 23 M. L. J. 479 = 

' 17 I. C. 158 = (i912) M- W..N. 1080. 


•Limited interest — Void transfer. 


I The result of a void transfer is that the 
: property does not vest in the transferee but 
remains in the transferor. The transferee cannot 
consequently prescribe for an absolute title if the 
transferor had only a limited interest. [Sundara 
; Iyer and Sadasiva Iyer, yj.) Sundra Gurukkal 
[ SUBRAMANIA ARCHAKAR. 16 I- G. 960 (M ) 
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ADVERSE POSSESSION-Limited Interest. 


ADVERSE POSSESSION-Limited Owner. 


- inUi'cst — Mortgagee's right- 

Where a person is in possession asserting only 
a limited title to the property, /- i\ as usufructuary 
mortgagee he acquires only that right and could 
be redeemed by the lawful owner- {tSnnduya 
A’\yar and Sadasiva- Aiyar yj-) Thkkkiam Ranga- 

CHAUI.U CniiTTIAR V. MUTHCKARNAPRAN KoTHAN- 

16 I. c. 420-(1913) M. W. N. 134- 

- Limited interesi—Hindu -jjoinan's estate. 

When the possession of a Hindu woman is 
adverse the question must be decided as to what 
was her atnnms possidendi. Did she assert an 
absolute title in herself or did she claim to hold 
as the heiress of any person ? The latter would 
be the ordinary presumption, and the heirs to her 
stridhanam must specially plead that by prescrip¬ 
tion slie had acquired a title which would des¬ 
cend tt) the heirs as stridhana. [Sundara Aiyar, 
y.) In Rc Pkattipati Seshayya. 

11 M. L. T. 261=15 1.0.403 = 

(1912) M. W. N. 515. 

-■— — - L'.niitfd interest — Under-proprietary right. 

Held, on the evidence in the case that after 
the expiry of the settlement in 1896. the posses¬ 
sion of the tenants notoriously claiming to 
be under-proprietors was adverse to the land¬ 
lord and that the tenants have acquired such 
right b\' prescription. (Kankaiya Lai and 
Daniels, A- y. Cs.) Shbo Dayal v. Pirthipal 

SixGH. 54 I. C. 100=6 0. L. J. 592. 


possession she claimed only a limited interest, she 
acquires full title by adverse possession. The onus 
is on the persons who claim against her title. 
(Lindsay atid Sulainian, yy^) 

Mt. Aisha Khatux. 45 A. 729 


I 


» 


I 


- —Limited owner—Hindu widow—-Suit by 

YevevsioiUYs afteY widow^s death—CompYomise decYce 
with the widow when binding on reversioners. 


Adverse possession cannot run against Hindu 
reversioners until after the death of the widow- 
In order to make the principle laid down in Shiva- 
ganga case {9 M. I. A* 543 P. C.) applicable) the 
possession of the defendant must be by force of 
the decree which is binding against the widow 
and not in spite of the decree. (Lindsay, y.) 
Jagannath Singh v. Sardar Singh. ^ ^ 

75 T r. fiU=1923 A. 448. 


- Limited owner—Hindu icidoio—Possession 

under Ekramamah. 

Where after the death of the last male owner, 
a brother of his takes possession claiming it under 
a gift deed, and later obtains an ckrarnama from 
the widow, admitting the gift, his possession is 
not adverse to the widow. (A^. R. Chafterjea and 
St(hra7oardy, yy .) Sarat Chandra Chatterjee 
V. Satindra Mohan Banerjee. 

63 LC.887 (Cal.) 

-- ^-Limited owner—Hindu widow—possession 

under a w'ill. 


LimHed interest — Lessee—Holdins 


at 


uniform rate for 12 years. 


^ The mere fact that a lessee has remained in 
/ cultivatory possession of the land for over 12 
/ years and all along paid the same amount of 
rent as entered in the lease, does not entitle him 
to hold in perpetuity by virtue of adverse posses¬ 
sion. (Holms, S. M.) Bhagwant Rai Krishna 

Pad Singh. 30 I. C. 276 = 2 0- L. J. 320. 


Limited Owner. 

- Limited owner—Hindu widow—Assertion of 

Oivnership—Absolute Utle — Acqu’sttiou of. 

On the death of the ‘jurvivor of two brothers 
who formed a joint Hindu family the widow of 
the pre-dcccascd brother applied for mutation of 
names in respect of family property of which 
she had taken possession alleging that she 
was owner of it as heir to her husband’s 
separate property ; subsequently she put forward 
the same claim in written statements in 
suits. She also made a gift of the property to 
religious purposes : Held, that the aforesaid 
acts were public assertions by the widow of a 
right to exclusive possession and ownership 
and made her title absolute. (Viscount Haldane.) 
Chaudhuri Satgur Prasad v. Kishore Lal, 

42 All. 152 = 18 A. L. J. 235=38 M. L. J. 259 = 

11 L. W. 334={1920) M. W N. 3 = 
27 M. L. T. 200 = 24 C- W. N. 394= 
22 Bom. L. R. 451=55 I. C. 486 = 

46 I. A.il97 (P. C.). 

- Limited owucY'—UihiU widow. 

Aw 

Where the widow of a member of a joint family 
is in po^ession of propertie§^ for. more than 12 
years, unless it is showo^at ‘AYheii she took 


I Where by a will a Hindu widow disposed of 
; her woman’s estate and the legatee was in posses* 
siott till her death, it was held that her possession 
was not adverse to the son or son’s son of 
the testator where the legatee set up no other 
, title than under a will- (Teunon and Sheepshanks, 

yy.) Durgadas Khan v. Ishan Chandra Dey. 

; 39 LC.223 = 44Cal. 146. 

I . 

i . — ■—Limited ozoner—Hindu tvidow—Invalid 

I transfer by Hindu widoiv—Possession for more than 
i half-a-century with defies ancestors—Hot permissive. 


Where properties came under the possession of 
the deft-’s ancestors under an invalid transfer by 
a Hindu widow and have been in their possession 
for more than half-a-century, the defts. had ac¬ 
quired title by adverse possession, when the plffs. 
have failed to prove that the possession of the 
defts. has all these years been only permissive. 
(Holmivood and Chapman, yy^) Gobindanath v. 

Mohini Mohun Mojumar . 231. C. 931 (C). 

- Limited ozvner—Hindu widow—Gift by 

zvidoiv—When time begins. 

Time runs against the reversioners anjd in 
favour of the donee from a widow holding a\ life 
estate, from the death of the widow. (Rattl^an, 
C. y.) Khan Bahadur v. Ibrahim Khan. i 

46 I. C. 565 = 131 P. W. R. 1918. 

- Limited ozvner—Hindzi ividow~^NatureX of 

estate prescribed. J 

A Hindu widow in possession of her father-W 
law’s property without any title or right acquii%s 
an absolute interest therein at the end of 12 yeaps 
of such possession. (Sadasiva Aiyar and 
Aiyar, yy*) Muthayya v. Kothandaramayvia. 

-231. C. 594=(1914) M. W- N. 3»7. 
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ADVERSE POSSESSION-Limited Owner. ADVERSE POSSN.-Mortgagor & Mortgagee. 


——Limited oumer — Effect. 

Adverse possession by limited owner claiming 
as heir confers only a life estate. (Mitra, 

A* C.) Shko Lal V. Shho Rajia. 

231. C. 719 = 10 N.L.R. 35. 

Mines. 

- Mineeals—Gtuvit of lenses in sub-soil. 

Leases purporting to grant sub-soil rights will 
not give a title by adverse possession to adjacent 
mines for which actual working must be estab¬ 
lished. (Miller^ C. y. and Coutts.y.) Kumak 

PREMATHNATH V. MeIK. 5 P. L- J. 273 — 

56 1. C 184=1 P. L. T. 760-1920 Pat. 146. 


Minor. 

Minor^Guardian. 


In Hindu law, possession by a minor’s uncle of 
share allotted to the minor is presumed to be not 
adverse to the minor. (^Vallis and Sankaran A'a/r, 
yy.) Thanuavauaya Odavak v. Nakayana 

Goundan. 9 1. C. 505-9 M. L. T. 387. 

Mortgagor an! Mortgagee. 

- Morti^agor and niorigagce — Estoppel- 


The purchase of a porLion of the mortgaged 
property by the mortgagee’s separated heirs from 
a person who had no title to convey and enjoy¬ 
ment thereof for over the statutory period confers 
a title by adverse possession on the purchaser. 
(Sir yohn Edg-i.) Parbati v. Mchammad Mczaf- 

far Ali Khan. 34 All. 239 = 

(1912) M. W. N. 417=11 M. L. T. 316 = 
9 A.L. J.450 = 15 C. L. J-468= 

14 Bom. L. R. 460 = 23 M. L. J. 11= 

15 I. C. 196=16 C. W. N. 913 (P. C.) 
to. A. from 29 All. 640.] 

Mortgagor and mortgagee—Compromisj 


. .. o • ^ 

bet%44€n^Unregister€d deed—Possession of mortgagee 
under. 

The possession of a mortgagee in pursuance of 
an unregistered deed of compromise between him 
and the mortgagor transferring the equity of 
redemption to the former is adverse to the 
mortgagor and his heirs. 42 Cal. 801, Foil. 
{Tudball and Rafig. yy.) Khedu Rai Sheo 

Parsan Rai, 39 All 423=40 I. C. 121 = 

15 A. L. J. 366. 


;- Mortgagor and mortgagee—Right to rcdeeniy 

if Can he adversely possessed. 

A right to redeem immoveable property cannot 
be adversely possessed when the right and actual 
possession is in the hands of the mortgagee. 
(ktehards, C. y. and Banerjee, ^.) Kunwar Sen 


V. Darbari Lal. 


341.C. 171=33 All 411. 


- Mortgagor and mortgagee—Assertion of 

hostile title. 

i 

No assertion of adverse title on the part of the 
mortgagee during the continuance of a mortgage 
can Set time running against the mortgagor so as 
to deprive the latter of his right to redeem within 
60 years. (Piegott^y.) Panna Lal Rameshar 
Bahai. 29 I. C- 403 (A.) 

n M ortgagor and mortgagee^Redemption — 
f roof of mortgage. • 


Per Richardsy C.y. —To redeem a mortgage, a 
mortgagor must prove that there is a subsisting 
mortgage and that the equity of redemption is 
vested in him. It is not necessary for him to 
prove that he or the person from whom he claims 
was in possession for 12 years prior to suit. The 
mortgagor has to prove a subsisting legal 
possession in him cither directly or through 
his mortgagee or in some other way. Pei* 
Bamiiiji 7 ., Dissenting. -If the ownership of 
the property was vested in the mortgagors and 
not in the party claiming adversely, tlie mort¬ 
gagors arc entitled to recover possession unless 
they have lost tlicir title b}* reason of the adverse 
I possession of some one for a period exceeding 
; 12 years. (Richards and Baniurji^ fyd Asad 
; Au V. Anand Sarcp. 

I 27 I. C. 35 = 12 A. L.J. 1233. 

1 

t 

-- —Mortgagor and mortgagee — ^lortgagcc's 

\ po^.session after redemption. 

Where the relationship of mortgagor and mort- 
gagGC comes to an end by the satisfaction of the 
mortgage, the possession of the mortgagee will be 
adverse from that date, against the mortgagor, 
w’ithin Art. 144, Limitation Act. 24 A. 44 (F. H.), 
Foil. (Piggoity y.) Ml'ssamat Zaibunnissa v. 
Parchhat. 25 I. C. 611 (A.) 

- Mortgagor and mortgagee—Redemptwji 

pricCy to ti'hom payable. 

Where a trespasser has acquii*ed by adverse 
. possession the rights of the mortgagee, the inort- 
I gagor should pay the mortgage money to the 
trespasser in order to redeem the property. 
3J A. 119 Foil. 27 B. 43 dist. (Bannerji and 
1 Tudbally yy.) Kam Sarup r. Ganga Sahai. 

20 I. C. 468 (A.) 

1 . 

j — ■ ■ Mortgagor and mortgagee. 

I Possession of trespasser who ousted the mort- 
I gagor of a simple mortgage is not adverse to the 
' mortgagee and docs not extinguish the mortgage 
I security. (Knox and Hussoin, yy.) Nandan 

Singh v. Jlm.man. 34 All 640 = 

17 1. C. 632=10 A. L.J. 278. 

- Mortgagor and mortgagee. 

\ A mortgagee cannot hold adversely to a mort- 
I gagor during the mortgage. (Karamat Husaiuy 
, y.) Gandhurap Singh v. Hari Krishna. 

I 10 I. c. 999=8 A. L.J. 458. 

- ^Mortgagor and mortgagee—Suit by morl- 

j gagee — Limitation. 

\ 

A mortgagee must bring a suit within 12 years 
of the date when possession becomes adverse 
to the mortgagor. 25 A. 35, 2 M. 226 Foil. 
(RichardSy y.) Baunath v. Bhadaiyan. 

9 I.C. 990 (A.)- 

t- Mortgagor mortgagee—Void sale of 

\ equity of redemption—Effect of, 

1 

I S the owner of certain property mortgaged it 
I in 1898 \vith possession, S died in 1809 and 
soon after his eldest son, a minor, pur¬ 
ported to sell the equity of redemption to the 
defts. The vendees redeemed the mortgage in 
j 1908 and an younger son of S instituted.a suit 
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for redemption in 1918. The defendant con¬ 
tended that their possession was adverse since 
1899 and that the present suit was barred. Held, 
that the sale to defts. being void, the possession 
of the mortgagee was on behalf of the rightful 
owners, the sons of the mortgagors and was not 
adverse to them till 1908 when the defendants 
obtained possession. Consequently the suit for 
redemption was in time and there was no acqui¬ 
sition of title by adverse possession on the part 
of the defendants. iShalh -d. C. y. and Crump, y•) 


Ramungappa r. Ohomm Subrao. 

24 Bom- L R- 1304 


76 I-C. 145 = 
1922 B. 451. 


___ ‘Mortgagor and mortgagee -Mortgagee 

acquiring rights of one mortgagor^Effect. 

If a mortgagee gets the equity of redemption 
from one of two co-mortgagors and claims to 
be in possession as owner to the knowledge of 
the other co-mortgagor, then it may be said that 
the right of the co-mortgagor to redeem his share 
will be extinguished after twelve years. The 
position is otherwise, in the absence of knowledge 
of the purchase. {Macleod, C- y. and Shah, y.) 
Ihhram Gulam Hcsai>4 Mclnaji Mohiddin 

BM.KU Modak. 24 Bom. L. R.287 =67 L C. 219 = 

1922 Bom. 1. 


_ ^-Mortgagor and mortgagee—Dispossession 

of mortgagee—Effect of. 

Where the mortgagee took possession under 
their mortgage and remained in possession, the 
dispossession of the mortgagee by the landlord, 
even assuming that it was done against their will 
cannot b^’’ itself operate as adverse possession as 
against the mortgagor during the continuance of 
the mortgage. Besides, the mortgagees by suffer¬ 
ing dispossession and having taken a new title 
from the landlord cannot affect the right of the 
mortgagors in the property of which they were 
put in possession under the mortgage. {Walinsley 
%id Ghoscy yy.) Kamala Kanta v, Axanda 
Chandra Chakrabakty. 711- C. 1030 (C.) 

- Mortgagor and inortgagce—Simplc mort¬ 
gagee tit possession Hitder a sale* 

Where a simple mortgagee got possession 
under a sale but the sale was ict aside, and 
he was treated as mortgagee in possession and 
was made liable for realisations made by him, 
his possession does not become adverse to the 
mortgagor or assignee fi'om him so as to bar 
a redemption suit within 12 years after the 
purchase. (N* R’ Chaiterjee and Panton, 
Kali iMaha.ml'd v. Dina Bandhu. 

62 I. C. 502 (Cal) 

--- Mortgagor and mortgagee. 

Adverse possession against a mortgagor is 
not adverse against a mortgagee, before the 
latter has a right to possess the property. 44 C. 
425; 33 C. 1015 foil. {Fletcher and Walmsley, 
yy.) Kat.i Krishna v, Tara Prosanna. 

’ ( 50 I. C. 304=23 C. W. N. 815. 

4 ^ - 

1 

- -'-r-^Mortgagor and mortgagee—Dispossession 

of mottgppger. 

Though dispossession, of thi^-;itiortgagor, after 
execution of a simple mortgage, may, under 


S. 28 of the Lim. Act operate to extinguish the 
equity of redemption in favour of the adverse 
possessor, yet it leaves the interest of the 
mortgagee unaffected, and it is only in the 
case of a mortgagee being entitled to possession 
that adverse possession is operative against 
him. {Sanderson, C. y* and Mookerjce, y.) Priya 
Sakhi Debi V. Bireshwar, Samanta. _ 

44 Cal. 425=21 C. W. N. 177=37 I. C- 277 = 

27 C* L. J. 212 


- Mortgagor and mortgagee. 

Where a mortgagor -has been dispossessed by 
a third 'party, the possesssion of the latter is 
adverse to the mortgagee also. In a case of 
dispossession by a third party there is no distinc¬ 
tion between the position of a mortgagor 
I and mortgagee. 5 I. A. 1, foil. 38 Cal. 1015 not 
foil. 36 M. 87 ref. {Fletcher, J.) Bishweshwar 
Samanta V. Priya Sakhi Debi. 28 I. C- 917 (C.) 

[This view is not supportable—39 Mad. 811 
(F. B.) 44 C. VIS—Ed.] 

% 

- Mortgagor and mortgagee—Unregistered 

sale of the equity of redemption— Commencement of 
adverse possession. 

A mortgagee can set up adverse possession if his 
possession at the inception was that of a trespass¬ 
er. Where therefore a mortgagee obtained an 
* unregistered sale of the equity of redemption and 
thereafter held possession of the property as 
! owner held that the unregistered sale, though 
, inadmissible to prove the passing of title to the 
; property as vendee, was admissible for the pur- 
! poses of proving that the possession of the mort- 
I gagee thereafter was adverse to the mortgagor, 
i 43 M. 244, 44 M. 2f3, 63 l-C. 215, 63 I. C. 284 

: referred to. {Broadway a.d Moii Sagar, yy*) 

! Qadar Bakhsh V. Mangha Mal, 4 Lah. 249 = 

i 5 L. L. J. 175 = 731.0.889 = 1923 Lah; 496. 

■"tV"' 

! - Mortgagor and mortgagee—Sale of equity 

I of redemption — Mortgage. , - .s. 

1 The owner of the equity of redemption in 
certain property sold to the plaintiffs. He sold 
the same equity of redemption to the defendant 
, who was an assignee of one-third of the mortgagee 
j rights in the property. On the purchase of this 
equity of redemption, the defendant redeemed the 
remaining two-thirds of the mortgage. When the 
plaintiffs sued to redeem the property, the defen-' 
dant set up his adverse possession from the date 
of the sale of the equity of redemption in his 
favour ; Held, (1) that the sale of the equity of re¬ 
demption which had been previously sold did not 
amount to adverse possession as the vendor, had 
no rights left to him which he could sell and 
therefore the subsequent sale was a mere nullity 
in law. 

(2) That where a mortgagee has once got pos¬ 
session of the mortgaged property, he cannot alter 
the nature of his possession. 

(3) That a mortgagee in possession cannot by 
merely asserting possession as owner under an 
invalid sale convert his possession into adverse 
possession so as to prescribe for a title. (Broad¬ 
way and Zafar AH, JJ.) SHUJA-UoDifii^HAN 

I Sher Muhammad Khak. 73 I C- 475=1923 L. 36§< 
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" Mortgagor and mortgagee^ • 

I 

The mortg.igoes cannot rely on the 12 years’ 
rule of limitation in support of a pica of adverse 
possession unless he can prove a subsequent valid 
sale, of the equity of redemption. Sale of the 
whole property by only one co-niortgagor is not a 
valid sale as regards his co-mortgagors. (Nro//- 

Siniihy y.) Amir v. Nadir Ai.u 68 I- C. 733 = 

1923 Lah. 74 fl.)- 

- Mortiioiror and morlca!:t'i\ 

A mortgagee cannot set up adverse possession 
within the period of 60 years from tlie date when 
the mortgage money becomes due. (Clu vis, y.) 

ZoRA Chandc. 681-C* 883 1923 Lah- 71 (2). 

■- •“Mortfriisor and — Relationsliif >— 

o o * 

Creation of. 

Where ejectment was decreed on paying com¬ 
pensation to the defendants ; Held that the decree 
did not create the relationship of mortgagor and 
mortgagee, and the suit for redemption is not com¬ 
petent. [Scott-Smiih, f.) Fxzalv. Mihan Khan- 

15 P. L. R. 1922 = 64 I. C. 352-1922 L. 70. 

- Mortgagor and oiortgagec—Mutation of 

narnes^ 

A mortgagee is not entitled to have acquir- 
eJ ownership of the equity of redemption by ad-- 
versc possession on the ground that his name was 
mutated in the Revenue Register wlien it is not 
shown that he had any manner of possession actual 
or construtive. 64 1. C. 171, foil. {Seott-Sinith 
and Abdul Raoof yy.) Shah Nawaz z-. Shbikh 

Ahmad. 1 Lah. 549 = 59 I. C-478 = 

2 Lah. L. J. 573. 

-- Mortgagor and mortgagee. 

Generally speaking a mortgagee cannot set up 
adverse possession against the mortgagor during 
the continuance of the mortgage but a mortgagee 
c an do so if on the death of the mortgagor, he 
claims to be the heir of the mortgagor and muta¬ 
tion has been effected in his favour as such and 
no person brings a suit against him for more than 
12 years. (Shah Din, y.) Ram Singh v. Basti. 

48 I c. 447=89 P. W- R- 1918. 

--- Mortgagor and mortgagee. 

Title by adverse possession cannot be acquired 
by a mortgagee by 12 years’ possession unless he 
proves a subsequent valid sale. (Shadi Lul and 
Leslie yoncs. ?y.) Abdll Aziz Khan v. Kala 

Shah. 32 L C. 931 = 50 P. W. R- 1916. 

- Mortgagor and mortgagee. 

A mortgagee encroaching upon other land of 
mortgagor holds'it adversely to him. (Bcadon^ y.) 
Mula Singh v. Budh Singh. 

100 P. W. R 1914=25 1. C. 616 = 

203 P. L. R. 1914. 

- Mortgagor and mortgagee. 

As a general rule-a mortgagee cannot set up 
adverse title to the mortgaged property. This is 
however not an absolute rule. Once the relation¬ 
ship of mortgagor and mortgagee is created and 


the mortgagee is put into possession, the nature 
of such possession can never change either by 
assertion of title or a record in the mutation 
proceedings, except perhaps by assertion of abso¬ 
lute purchase, where the purchase is valid and 
binding, (yohnsione and Chevis, yj.) Jiva Khan 

V. l.,AKin.Mi Chand. 

146P.W.R. 1911 = 111. C. 429 

232 P. L. R. 1911 (L). 

- }Jort<ra(ror and morlgogee. 

Adverse possession against the mortgagt>r 
would not operate to the prejudice of the mort¬ 
gagee. if the mortgage is simple. A trespasser’s 
adverse possession which commences alter the- 
datc of the hypothecation is not a bar to tlic mort¬ 
gagee's right to recover the land. 48 Cal. 425 
foil, and Venkatasnbha Rao, yjd Tan- 

joki- Palack Kstati-: hv its Ri:ci-:[vhr Sundakam 

ivKK V. Thivagaraja PiLLAi. 1923 Mad. 160 l2). 


- Mortgagor and mortgagee- Decree of eonrt 

declaring that relationship never existed—Possession 
subsequent to deeree is adverse. 

A decision of Court which in effect says that 
the relationship of mortgagor and mortgagee 
has come to an end renders the subsequent 
possession of the mortgagee adverse to the mort¬ 
gagor. OJfg. C. y. and Odgers^ /.) 

OM WL ULPAGAM MLTT V. SiVASOORlA Thkvan. 

42 M. L. J. 144 -16 L. W- 475 -701. 0-33 
1922 Mad. 407 t2)-a921) M. W- N- 876. 

- MorftuiLair and morfi{aL'ee — Morti(a<>ee 

<reltin>r name enttred in Revenue reeards does }iot get 
title. 


1 Wiicre the right to possession and the actua 
* possession is w ith the mortgagee there can be no 
1 adverse possession of the equity of redemption. 
The mere fact that he succeeds in getting his 
name recorded in the Revenue Registers does not 
; confer a title on him. [Scott-Smith and Abdul 
' Raoof, yy.) Shah Nawaz v. Ahmad. 

1 Lah. 549 = 59 L C. 478 -2 Lah. L. J. 573. 


J 
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- Mortgagor 

under void mortgage. 


and 


mortgage^—Possession 


W’here the mortgagee under a void usufructuary 
mortgage remained in possession for over 12 
years but there was no evidence that the mortga¬ 
gee ever claimed that he was prescribing for the 
w’hole interest, Held, tliat possession obtained 
through a transaction which is void is adverse, 
that a limited interest can be acquired by adverse 
possession that tlie mortgagee did not prescribe 
for any liigher title than tliat of usufructuary 
mortgagee and that he could be redeemed, l.eld 
also, that 8 years’ rents and profits prior to date 
of suit could be recovered. (Ayling and Udgers, 
yy.) SONTYANA GoPaLA DaSU V. INAPATALUPULa 

Rami. 44 Mad- 946 = 41 M. L. J. 194 = 

64 I. C. 328 = 11921) M. W. N- 385. 


k 

- - Mortgagor and mortgagee—Subsequent 

agreement. 

Where subsequent to a mortgage, the mort¬ 
gagee, under an agreement bctw'een the parties, 

, agrees to give up some lands and retain others 
as full owner, his title to the lands ripens into 
full^ownership by prescription and the mortgagor 
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cannot redeem them after 12 years. (Ayling 
and Odf'crs. Kandasami Pillai v. Chin- 

NAPPA. ° ■ 44 Mad. 253=40 M. L. J. 105 = 

(1921) M. W. N. 1=29 M. L. T. 167 = 

621. C. 603 = 13 L. W. 423. 

- Mortgagor and mortgagee—Change of 

relationship. 

Where possession whicli commenced under a 
mortgage is continued under a different capacity 
it will surHce to start adverse possession. 38 M. 
1158 Foil. iScshagii'i Aiyar and Knniaraszvami 
Sastri, TT '-) Pandyan Piixai v. Vellayappa 

Rowthar. 33 M. L. J. 316 — 42 I. C. 433= 

6 L. W. 588. 

- Mortgagor and mortgagee—Title to equity 

of redemption. 

Trespasser in adverse possession of mort¬ 
gaged property prior to the mortgage date 
can acquire title by prescription to the equity 
of redemption as against the mortgagor. 
{Seshagiri Iyer ernd Kumaraswami Sasiri, yj.) 
PuNUGu SuBbiah V. Nukalapati Rami Reddi. 

39 Mad. 959=19 M L.T. 210=30 M. L. J. 331= 

33 L C. 326 “(1916) 1 M. W. N. 239. 

- Mortgagor and mortgagee—Simple mortga¬ 
gee in quiring prescript 7’t' title through oral sale. 

Per Spencer^ J. {Contra Phillips, y) A 
simple mortgagee who gets into possession of 
the mortgaged property of Rs. JOO in value 
during the continuance of the mortgage can¬ 
not prove an oral sale as a starting point for 
acquiring prescriptive title against the mort¬ 
gagor. 37 iVl. 423 foil (Spencer and Phillips, JJ.) 
Govindu V. Pepakayala Mallayya. 

31 I. C. 678 (Mb 
Also 37 M. 423 = 15 I. C 343. 
Contra. 37 M. 545 = 16 I, C. 694, 

Also (1921) M. W. N. 1- 

- Mortgagor and mortgagee—-Simple mort¬ 


gagee. 


A trespasser in possession by dispossessing 
mortgagor does not get adverse possession against 
the simple mortgagee whose right is therefore not 
defeated though the trespasser is in possession for 
more than 12 years. (WalUs, C. y., Sadasiva 
Iyer and Srinivasa Iyengar, yy.) Viyapuri v. 

Sonnamma Bai Ammam. 39 Mad. 811 = 

2 L. W. 1080=29 M. L. J. 645 = 
311. C. 412=18 M. L.T. 436 = 
(1915) M.W. N. 927 (F.B.). 

- Mortgagor and mortgagee. 


Where a mortgagee has only an incorporeal 
right the moi’tgagor cannot acquire the right by 
denying the mortgagee’s title and professing to 
hold it adversely. (Sadasiva Aiyar and Hannay, 
yy.) Venkataramanachari V. Thirunarayana- 

chari. 27 I. C.930=2L. W. 212. 

Mortgagor and mortgagee—Mortgagee 


entitled to possession — Trespasser—Possession of, 
zchethcr adverse to mortgagee. 

The mortgagee Has no legal possession when 
the tehns of the mortgage recite that he is entitled 
to possession dnly on default of the mortgagor 
and the possession tff trespasser will not therefore 
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become adverse to the mortgagee. 21 M. L. J. 
467 ; J5 M- L* T. 112 followed. (Sadasiva Aiyar 
nn/NaHev,'iy-) Venkata Krishna Moorthi v. 

LeemLkI 26 I. c. 295 (M.) 

-- Mortgagor and mortgagee—Usufructuary 

mortgage—Trespass • 

Where the mortgagor is entitled to immediate 
possession or where the possession of the tres¬ 
passer is coupled with a denial of mortgagor’s 
title, adverse possession against the mortgagee 
amounts to adverse possession against the mort¬ 
gagor ; the mortgagee in possession represents the 
possession of the mortgagor and when the 
mortgagee is dispossessed on grounds affecting 
only his right, the dispossession does not affect 
the right of the mortgagor and the possession 
taken is not adverse to him and time cannot run 
against him. (White, C. y. and Sankaran Nair and 
Oldfield, yy.) Peria Aiya Ambalam v. Shunmuga- 

sl'ndaram. 38 Mad. 903=15 M- L. T. 112 = 

26 M. L- J. 140=1 L. W. 119= 
22 I. C. 615 =(1914) M. W. N. 41 7 (F. B.). 

- Mortgagor and mortgagee—Failure of 

mortgagee to take possession on default. 

Where in spite of a provision in a mortgage 
deed, the mortgagee does not take possession on 
default, the mortgigor’s possession does not 
become adverse as against the mortgagee. 
(Sankaran Nair and Bakewell, yy.) Khande 

Kondayya V. Kandukar Subbhayya Chetty. 

21 I. C. 773 (M.) 

Mortgagor and mortgagee — Possession 


under agreement that mortgagee is to be ozemer. 

It is open to both parties to a mortgage-deed 
the mortgagor and the mortgagee, to agree at any 
time that the mortgagee shall be in possession of 
the mortgaged property as owner thereof, and 
possession so held by the mortgagee for over 12 
years will ejttinguish the mortgagor’s title to 
redeem. (Sundara Aiyar and Sadasiva Aiyar, yy.) 
Us.man Khan v. Nagalla Dasanna Benamidar. 

23 M. L. J. 360 = 12 M. L. T. 330= 
(1912) M. W. N. 295 = 16 I. C. 694= 

37 M. 545. 

- Morts^astor and mortfrasree—Invalid sale. 


A mortgagee cannot, by merely asserting posses¬ 
sion as owner under an invalid sale of the equity 
of redemption subsequent to mortgage, convert 
his possession as mortgagee into a possession 51 s 
owner and thereby plead Art. 144 of the Limita¬ 
tion Act in answer to a suit for redemption. 
(Miller and Sadasiva Iyer, yy.) Ariyaputhira 
V. Muthckumaraswamy. 

23 M. L. J. 339=12 M. L. T. 425= 
(1912) M. W. N. 854=15 I. C. 343=37 Mad 423. 

- Mortgagor and mortgagee—Simple mart* 


g^g^- 

Adverse possession against the true owner com¬ 
mences only from the time when he has the right 
to immediate possession and affects only the into- 
rest which the person who was entitled to immedi¬ 
ate possession had at the time the adverse posses¬ 
sion began, and continues to run as against the 
entirety of such interest even though part of it is 
subsequently transferred. Possession adverse to 
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t he mortgagor is not adverse to a simple mortga¬ 
ge. {Benson and MttnrOt yy.) Parthasarathi 

Naickan V, Lakshmana Naickun. 35 Mad. 231 = 
(1911) 1 M. W. N. 201=9 M. L. T. 399 = 

9 1. C. 791=21 M. L. J. 467. 

-- Mortfragor and mortgagee -Simple mort- 

gagee—Effect. 

The acquisition of title to hind by prescrip¬ 
tion is not affected by the existence of a 
previous mortgage. But if the person claiming 
title by prescription intended to acquire a 
title subject to the mortgage, then he will get 
only such a title. (33 C. lOlvS, S Al. L. T. 
977, diss.) (Abdur Rahim and AylUtg^ yyO 

RaMASWAMI OhETTI V. PONNA PAOAVACHI, 

36 Mad. 97=21 M. L. J. 397=9 M- L. T. 264 = 

9 I.C. 28 = (1911) 1 M. W- N. 209. 
[Overruled in 31 I.C. 412=39 Mad. 811] 

- Mortgagor and mortgagee—Mortgagee 

ivithout possession. 

Adverse possession against the mortgagor is not 
adverse to a mortgagee not entitled to possession 
when the adverse possession commenced nor 

when such mortgage was prior to the commence¬ 
ment of such possession. {Batten., A. J. G.) 

Nazar Ali v, Hiraman. 22 I. C. 94 = 

9 N. L. R. 191. 

- Mortgagor and mortgagee—Possession 

adverse, to mortgagor ivhcn adverse to mortgagee. 

Ordinarily there can be no prescription against 
a mortgagor unless he is entitled to immediate 
possession. Contra non valenten agerenulla enrrit 
praescriptio. The fact that he would be entitled 
to bring a suit for declaration is of no conse¬ 
quence. It is not incumbent on a party to bring a 
suit for declaration. (Dalai and Simpsoitj A.y.C.) 
Jai Gobind Singh 7f. Abhairaj Singh. 

26 0. C. 308 = 9 0. & A. L. R. 651 = 
10 0. L. J. 216=1924 Oudh 40. 

- Mortgagor and mortgagee. 

During the continuance of a mortgage o'? act 
of mortgagee alone can mahe his possession 
adverse but where both parties treat the mort¬ 
gage as having come to an end, any continuance 
in possession must be deemed to be adverse. 
(Daniels and Lyle^ A. y . Cs.) Bijai Partab Singh 

v- Raghuraj Singh. 9 0. L. J. 173 = 

4 U. P. L. R. (J.C.) 33=67 I. C. 572 = 

25 0. G. 115=1922 Oudh 7. 

■- ^Mortgagor a:nd mortgagee. 

Where an occupation is permissive, its 
conversion into one of an adverse nature, 
cannot be presumed in the absence of evidence. 
The mere denial by a mortgagee of the mort¬ 
gagor's title cannot constitute adverse possession. 
But where a change in the mode of occupation is 
made by both parties (e. g.^) a sale of the equity 
of redemption, the mortgagee’s possession would 
become adverse to that of the mortgagor. (Lind- 
y* C.) Mahendra V, Chandrapal, 

63 1. C. 284=24 0. C. 155. 

- Mortgagor and mortgagee—Claim as 

against each other. 

As between mor^agor and mortgagee, no 

question of adverse possession arises, during 
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the period with which either of them can enforce 
their rights and no acquiescence by the mortgagor 
not amounting to release of the equity of redemp¬ 
tion can be a bar or defence to a redemption suit 
if the party is otherwise entitled to redeem. 
(Stuart and Kanhaiya Lai,, A. y. Cs.) Tilak Singh 

V. Sha.mbhu Singh. 7 0. L. J. 524 = 23 0- C. 269 = 

60 I. C. 404 = 2 U. P. L. R. (J. C.) 163. 

- Mortgagor and mortgagee, 

A mortgagee is not entitled during the continu¬ 
ance of the mortgage to hold possession of the 
mortgaged property adversely to the mortgagor. 
(Daniels, A, y. C.) i Mohammad Mohsin v. 

Moha.mmad Auid. 52 I. C. 159 = 22 0. C. 72. 

--- Mortgagor and mortgagee — Mortgage — 

Trespasser redeeming mortguge—Right oj mort- 
gagor. 

If a mortgagee allows a mere trespasser, who 
has not perfected his title by adverse posses¬ 
sion to redeem the mortgage, 'the true owner 
can treat the transaction as a inullity. (Daniels 
and Lv/i-, A. y . Cj.) Basant Singh v. Ramral 

SiNcjH. 51 I. C- 985 = 6 0. L. J. 248. 

- Movt<ffasor and morlgagee. 

The purchaser who acquires only the right 
of redemption by purchase could not set up the 
plea of adverse possession against the mortgagee 
from the date of his purchase. (Lindsay, y. C.) 
Bhawani Din v. Jha.man. 

35 I. C. 753=3 0. L. J. 252. 

- Mortgagor and mortgagee. 

Where a simple mortgagee not entitled to 
possession is by a subsequent agreement between 
him and the mortgagor put in possession of the 
property to enjoy the profits in satisfaction of 
interest, such mortgagee cannot set up adverse 
proprietary possession. (Stuart, y.C.) Jagat 

Pal Singh v. Harna.m Singh. 3 0. L. J. 244 = 

341. C. 745 = 19 0. C. 166. 

-- Mortgagor and mortgagee. 

Where the mortgagee in possession obtained 
possession through court, the mortgtigor having 
no notice thereof, Held, no question of adverse 
possession arose in the case. 8 O. C. 33, 9 I. C. 337 
Expl. (Stng.rt, y. C. and Kendall, A. y. C.) 
Vidyasagar V. Ratipal. 1 0. L. J. 433= 

25 1. C. 752 = 17 0. C. 347. 

--- Mortgager and mortgagee — Equity. 

There can be adverse possession of amequity of 
redemption. 32 C. 296, P. C. Ref. (Stuart, Offg. 
7. C.) Hubdar Khan v. Gajadhar Chaube. 

25 I. C. 600 = 17 0. C. 294. 

- Mortgagor and mortgagee—Denial of right 

of redemption. 

Mere declaration or assertion on the part of the 
mortgagee that he had purchased the equity of 
redemption from a' person whom he called the 
rightful heirs of the mortgagor cannot amount to 
adverse possession as against the real heirs of the 
mortgagor in the absence of acquiescence on their 
part amounting to a release of their interest. 32 C. 
296 ; 14 M. 38, Rel. (Lindsay , A:^y. C.) Amirali v. 

Naiz Au. 141. c. 584=15 0. C. 39, 
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ADVERSE POSSN—Mortgagor & Mortgagee. 

- Mortgagor and mortgagee—Simple mort” 

gage—Possession adverse to mortgagor—Whefi 
adverse to mortgagee. 

When after a simple mortgage has been granted 
a third person begins to hold adversely to the mort¬ 
gagor, the period of adverse possession against 
the mortgagor cannot operate against the 
mortgagee while he is not entitled to possession. 
Adverse possession operates against a mortgagee 
onlj' when the mortgagee is entitled to possession 
and time runs against him from the date when 
he is entitled to enter upon the land. In the 
case of the grant of a mortgage by a person 
previously dispossessed the adverse possession 
which had commenced to operate against the 
mortgagor would not by the grant of the mortgage 
be arrested but would operate equally against the 
mortgagee. (Adami^ J.) Kcnj Lal v* Kanhai 

Mahto. 68 I. c. 641=1923 P. 305. 

’ ’Mortgagor and mortgagee—Assertion of 
a proprietary title, 

A mortgagee who comes into possession as a 
mortgagee cannot force the mortgagor to come 
into court and to sue for redemption merely by 
asserting a proprietary title. The mortgagor is 
perfectly entitled to sleep upon his rights until the 
60 years allowed for redemption have expired. 49 
P. R. 1882; 65 P. R. 1908; 9 P. W. R. 1912; 1 L. 
549 Rel. (Pipon^ J, C.) Ghulam Haidar Shah v* 

Bazid Shah 72 I. C. 989 (Pesh.) 

Mortgagor and mortgagee—Condition that 
nurtgagee is to be ahsointc ozonrr on default of 
paymcnt—Possession after default. 

The mortgagee cannot set up an adverse 
title against his mortgagor during the mort- 
gage term so as to acquire a title by prescrip¬ 
tion. Where in a case outside the scope of 
the T. P. Act the mortgagee gets into posses¬ 
sion of property as owner on default of pay¬ 
ment by the mortgagor within a specified time, 
the mortgagee’s possession thereafter becomes 
adverse to the mortgagor. (Fox, C. f. and 
Ormond, f.) Abdul Hamid v. Durriah Bibi. 

36 1. C. 959=10 Bur. L. T. 219 (R.). 

Municipality. 

■ ■' ■ Municipality — Drains, 

For private persons to acquire right to drains 
by adverse possession it is not enough for them 
to show that they were repairing the drains but 
they must show that the Municipality was 
prevented openly from using the drains as drains. 
(Sadasiva Alyar and Burn, JJ.) Arunachella 
Chettiar V, Municipal Council of Mayav\ram. 

38 M. L. J. 222 = (1920) M- W. N. 229 = 

55 I. C. 493=11 L. W. 202. 
Also 17 I. C. 158=38 M. 6. 

Nankar Allowance. 

- Nmhar allowance—Right forming part 

of a larger estate, 

A right to Nankar allowance may or may not be 
the subject of adverse possession but when that 
right forms part of a larger estate which has been 
enlOy^d^'for more than 12 years, it can form the 
subject^ of adverse 'possession, (Kanhaiya Lal, 
-.<?.) Depi^y -Commissioner, Fyzabad v. 

y Bak3h«i^iqh. 33 I. C. 461 = 

7' • • 190. 0.49. 


ADVERSE POSSESSION-Neighbours. 

Nature of. 

- “Nature of — Onus, 

Possession to be adverse, must be adequate in 
continuity, in publicity, and in extent and this 
will vary according to the nature of the land. 
The onus of establishing such adverse posses¬ 
sion is on the advcr&e possessor. Acts of 
possession by the person, in whom title stands, 
though insufficient to constitute adverse possession 
, as against another, will be sufficient to destroy 
the adequate* exclusive and continuous character 
of the possession of the person challenging the 
title which the ownej* claims. (Lord Shaw), 
Kuthali Moothavar V, Kunharankutti. 

14 L. W. 721=L. R.3P. C.9 = 
44 M. 833=(1921) M. W. N. 847= 
41 M. L. J. 650 = 30 M. L. T. 42 = 48 I. A. 395= 

66 I. C. 451=26 C. W- N. 666 = 
24 Bom. L. R. 669 = 1922 P. C. 181 (P.C.). 

- Nature of 

Per Batchelor, J :—Possession is a mere 
matter of fact and adverse possession is posses¬ 
sion held by some person for himself or for 
some person other than the true owner. 
(Chandavarkar and Batchelor, ff-) Babaji 

Akoba V. DATfu Lax.man. 37 Bom. 64= 

17 I. C. 642 = 14 Bom. L. R. 923. 

- Nature of—Mixed question of fact a d law. 

The question of adverse possession is a mixed 
question of law and fact requiring further 
evidence and as such cannot be allowed to be 
raised for the first time in second appeal. 
(Chatferjee and Walmsley, ff .) Priyanath Mitter 
V, Anath Nath Dey. 37 I. C. 942 (C.) 

- Nature of—If affected by interveniion of 

life estate. 

Where a person takes possession of property- 
adversely to the owner, the fact that before he 
acquires title by adverse possession a limited- 
owner comes into the legal estate will not affect 
the nature of the possession. The reversioner 
cannot get a fresh starting point for limitation 
thereby. (Abdul Qadir, J,) Khilu Ram v, 

Bhiranwan Rai. 69 I. C. 398 (Lah.) 

■— - Nature of—Question of fact. 

The question of adverse possession is essen¬ 
tially a question of fact. (Das and Adami, 

Khub Lal Upadhya v, Jugdish Prasad Singh. 

1 P. 23=69 I. C. 185 = 3 P. L. T. 795 = 

1923 P. 398. 

- Nature of—furidical possession. 

Possession which is relied on as evidence of 
title must be juridical as against defendant. 
Possession juridical against one may not be 
juridical against another. (Pratt, y,C. and Crouch 
y* C.) VisHUNDAs V. Municipality of 

Hyderabad. 34 I. C. 494 =9 S. L. R. 220. 

Neighbours- 

- Neighbours—Vacant site. 

Possession of site belonging to another 
adjacent to his house, as a convenient adjunct, 
cannot be regarded as an indication of an 
assertion of title to the land-^such user fo' 
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ADVERSE POSSESSION-Neighbours. ADVERSE POSSESSION— Proof of. 

I 


any length of time does not amount to adverse 
possession. (BraanVeaj-, y.) Musammat Gulab 
Dkvi Monji Kam 

511. C. 575-38 P. L. R. 1919 (L.) 

-- Neighbours- Mistake iu boundaries — Effect. 


Where by a mutual mistake as to boundaries a 
neighbour holds possession of the others'propertics 
for more than twelve years, his title is perfected 
by adverse possession. (Heald^ y.) Ma Shan 
Ma V. Somasunoakam Chi-:ttv. 

1 R. 492-75 I. C. 217-2 B. L. J. 39- 

1923 Rang’. 246. 

Permissive. 


- Perntissire Grainanafhani Unr hv vil- 

l;(gers oJ\ does not create any rights. 

Natham Poramboke in a village vests in the 
government and the latter can grant portions for 
building purposes. The fact that the villagers 
have been using portions as a threshing floor or 
for storing hay, paddy, manure, etc., does not 
create a right adverse to Government. The enjoy¬ 
ment is too fugitive and patently pcimissivc to 
support a right by custom or prescription. 
(Ayliug., and Odf^ers, yj.) T.mak 1>o\ki>, i)iNoi- 
GUL V. Vknkatakama An ak. 

46 Mad. 866-45 M. L. J. 333- 
18 L. W. 366-75 1. C. 38 = 40 (H. C ). 

33 M. L. T. 


■- Permissive—Precarious possession is only 

permissive possession. 

A person who has acquired a precarious pos¬ 
session is not deemed to have judicial possession. 
He is liable to be condemned to deliver up such 
possession to his opponent as soon as the latter is 
ready and willing to restore what he holds to the 
other. The possessory relation, in such circum¬ 
stances, is imperfect. It is vitiated by the duty to 
restore and must, therefore be deemed as equi¬ 
valent to permissive possession. Permissive pos¬ 
session does not barely rest on an expressed 
agreement by means of which one party permits 
another to take possession of his property. It is 
a question of legal inference from the circum¬ 
stances of a particular caie. (Wazir Hasan^y.) 
Maqbul Ahmad v. Farhat Ali. 

4 U. P. L. R. (J.C.) 6 = 66 1. C. 461 = 

8 0. L. J. 546 = 1922 Oudh 152. 

- Permissive- -Possession of Hindu tcidozo on 

behalf of her minor son—When adverse to the 

reversioner. 

Possession of the mother is to be reckoned as 
possession on behalf of her son when the son is 
incompetent to manage his affairs. Her posses¬ 
sion after the death of the son, cannot be adverse 
to the reversioner since the reversioner cannot 
sue for possession as long as she is alive. 
(Chamier, y. C.) Bhagwandas v. Ishar Dat. 

111. C. 93 (0.) 

Plea of. 

■ *- Plea of—Second appeal. 

. of^adverse possession cannot be raised for 
w first time in second appeal. {Chatierjee and 
Cummg, yy.) Anil Kumar Biswas v. Rash 

Mohan Saha. 28 C. W. N. 46= 

1924 C. 245. 


- Plea vf~~A question of latv. 

Wlicrc the question is whether from the facts 
found, inference can be drawn that the possession 
is adverse, it is a question {)f law and the Court 
can investigate it, vhough in general the question 
of adverse possession is a mixed question of law 
and fact. {Mookerjee, A. C. f, and Eleicher^ y.) 
Halara.m Guria V. SvAMA Charan Mondal. 

33 C. L. J. 344- 
60 1. c. 293 24 C. W. N. 1057. 

-- Plcalff—Title Enit on — Decree on posses^ 

sory title. 

A claim should jiot be allowed \\ hen the deft, 
had no opportunity of meeting it. hi a suit on 
title as owner, courts cannot give a decree on a 
prescriptive title. (Kumaraswanil Sastri and 
Phillips, yy.) AMI Naicn v. Kali 

Samatax. 33 I. c. 167=(1916) 1 M. W- N. 110. 

Also (1914) M. W. N. 784 = 
25 I. C. 934 = 1 L. W, 853. 
But see 36 I. C. 890=20 C, W. N. 773. 


Possession. 


Possession. 


In ordci' to prove title to lands by aiiversc pos 
scssi(Mi, the posses.sion must be adequate, in conti 
nuity, in publicity and in extent so as to indicate 
that it is posscssi'in ad\ci’se to the competitors. 
{MookerjiC amt Larndniff, jy.) S1':cki-.tar\ of 
Stati: i ok India v. Kaii-ka I-'uosad Mouki-rji:f. 

14 1. C. 609-15 c. L. J. 281. 
Presumption. 

Presumption - PossessUm f'illc Eviihnce 


evenly batanecd. 

/ Where thei*e is strong evidence of possession 
/on the part of A opposed by evidence apparently 
strong also on ti e part of his opponent H, in 
estimating the weight due to tiie evidence on 
both sides, the presumption may wcli be regarded 
that possession went with title. [Mookerjee and 

Phomode Kcmar Rov v. Kat i 

27 C. W-N. 305 = 701. C. 555 = 
36 C. L. J. 396 = 1923 Cal. 228. 

Proof of. 


Chotzner, yy.) 
Mohan Saha. 


Proof of— Mortgagors title - Acknowled 


if « 


viait. 

A person in possessi(,n of ceiTain property took 
an assignment of a mortgage decree on the same 
property and allowed the puisne mortgagee to 
redeem the property : Held, that by doing so he 
must be deemed to have acknowledged the mort¬ 
gagor’s title to the equity of redemption. 
(Stanley, C.y.and Griffin, y.) Jagdip Nakayan 
Singh v. Billar Singh. 

33 All. 463 = 9 I. C. 572=8 A. L. J. 324. 

- Proof of—Duties of trespasser. 

A person who acquires title by holding ad¬ 
versely is not bound by all the obligations which 
rested upon the owner in respect of the property, 
as the trespasser-owner in no sense stands in the 
shoes of the original owner. {Seshagiri Iyer and 
Kumarasiuami Sastri, ff,) Punugu Slbbiaii v. 
Nukalapati Ra.mi Rf.ddi. 

39 Mad. 959 = 19 M. L. T. 210 
30 M. L. J. 331=331. C. 326 

(1916) 1 M. W. N. 23 
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ADVERSE POSSESSION-Proof of. 

—-- Proof of—Presumption of lawful origin. 

The principle that possession is not adverse if 
it can he referred to a la\vful title applies equally 
to cases where there was no prior possession 
under a lawful title. (Simdara Atyar and Sadasiva 
Aiyav, ff) Rayilu Patter v. Annakctti Man- 

NADIAR. 16 I. C. 27 = (1913) M. w. N. 55. 

- Proof of—Continnotis possession—fungh 

land — Presumption, 

To succeed on the plea of adverse possession 
evidence of continuous possession for a period of 
12 years must be given. Revenue records of 
seven years do not prove continuous possession 
for the statutory period. The possession of un¬ 
cultivated lands covered by jungle trees is pre¬ 
sumed to be with the owner. (Lindsay^ f -C.) 
Dan Bahadur Singh v. Pirthipai, Singh. 

57 I. C. 538 (Oudh.) 
Purchaser at Revenue Sale. 

- Purchaser at Revenue sale. 

The purchasers of an estate at Revenue sale 
have a right to all the lands included in the estate 
at the time of the Permanent Settlement ; they 
cannot have the advantage of, any more than 
they can be prejudiced by, adverse possession 
after that date. [Mookefee and Roe, ff') Bai- 
kuntha Nath Rai v. Basant Kumari Dasi. 

341.0.946 = 23 C. L. J. 151. 

- Purchaser at Revenue sale — Fraud. 

A person in adverse possession did not pay 
the Government dues on the estate in his 
possession. The property was sold for the 
arrears of rent dues and purchased by himself. 

that the purchase is not invalid for fraud. 
(Seshagiri Iyer and Kumaras^oami Sastri, JJf 
PUNUGU SUBBAYA V. NOKALAPATI RamU RbDDI. 

39 Mad. 959 = 19 M- L. T. 210 = 
30 Mad. L. J. 331=33 I. C. 326= 

(1916) 1 M. W. N. 239. 

Receiver. 

- Receiver—Possession of. 

A pendente litc cannot hold the proper¬ 

ties put in his possession by the Court 
adversely to the parties to the suit. The posses¬ 
sion of the receiver is in a sense the possession 
of the court and it is also possession of all the 
parties to the suit according to their titles. 
(Wallis, C. y. and Spencer, J.) Kuppuswamy 
Chktty V, Kusala Ramiah. 

(1918) M. W. N. 683=8 L. W. 551= 
491. C. 89 = 24 M. L. T. 424. 

Religious Endowment. 

- Religious endowment—Mahant of Dha- 

ranisala—Possession of—When adverse to founder. 

The possession of a Mahant does not become 
adverse to the founder unless he does some 
overt act repudiating the founder’s title for over 
12 years. (Chevis, J>) Prem Singh v, Mokand 

Singh. 151 P. W. R. 1914= 

26 L C. 345 = 281 P. L. R. 1914. 

- Religious —Pujari in posses^ 

sion—Possession if adverse to worshipper. 


ADVERSE POSSESSION—Submerged Land. 

The possession or enjoyment of a pujari for 
the time being is not adverse to the worshipper. 
(Muthusanii Iyer and Wilkinson, yy.) Kaduhbi 
Srinivasachaklu V. Durlabha Subuddhi. 

17 I. C. 589=23 M. L. J. 348 

- Religious endowment. 

Property vested in an idol is distinct from 
property vested in a Mahant for a particular 
purpose and where the mahant alienates property 
not entrusted to him, Art. 134 of the Limitation 
^ct. does not apply. (Das and Bucknill, yy.) 
Ra.mrupgir V, Lalchanet Marwari. 

3 P. L. T. 352=1 P. 475=67 I. C. 401= 

1922 P. 243. 

Religious Office. 

- Religious office. 

Mere receipt of profits without possession of 
office does not amount to adverse possesssion. 
Every fresh receipt of profits is a fresh wrong but 
such receipt does not make the deft, a shebait or 
office holder. (Sir fahn Edge.) Jalandhar 
Thakur V, Jharula Das. 42 C. 244=^ 

18-G. W. N. 1029=27 M. L. J. 100 = 
1 L. W. 549-16 M. L. T. 210= 
(1914) M. W. N. 636 = 20 C. L. J. 360= 
24 I. C. 501 = 16 Bom. L. R. 845 (P. C). 
[On appeal from 141. C. 142=39 C. 887.] 

- Religious office — Endowments. 

A right to perform a worship in a temple for 
endowments can be acquired by prescription 
where the worship is divisible. The acquisition 
of a right to perform a minor worship will not 
entitle the acquirer to perform the major w'orship. 
{Sankarm JSJair and Oldfield, yy.) Iyyadurai 
Gurukkal V. Ramasawmy Gurukkal. 

181. G. 475 (M). 

Service Tenure. 

- Service tenure—Lands annexed to office — 

Denial ef right. 

Where a person holds adversely lands granted 
in perpetuity to an ala lambardar, the possession 
is adverse to the ala lambardar in esse and in 
posse and if it continues for 12 years bars the 
title of the latter. (Scott-SmUh and Wilberforce, 
yy.) Ghulam Mahomed v. Ahmad Khan. 

55 I. C. 335 (L.) 

- Service tenure—Failure to perform services 

— Effect. 

In the case of a service tenure, the fact that no 
services were performed for more than 12 years 
cannot make the holding 'adverse. To make the 
holding adverse there must be a refusal to perform 
service or a claim to hold the lands free of sei'vice. 
(CoM«s Ros 5, yy.) Nand Lal 3ahu v, Tikait 
Srinivas Hukum Singh Deo. 

1 P. 292 = 69 I. C. 703=1922 P. 541. 
Submerged Land. 

—j- Submei’g-ed land—Periodical submersion — 

Dispossession. 

The possession of lands remains with the 
true owner while they are submerged. There 
cannot be discontinuance of possession or dis* 
possession of the true owner during the period 
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ADVERSE POSSESSION -Submerged Land. 

of submersion. Consequently there cannot be 
continuous adverse possession fo|j, tlie statutory 
period where the land is subject to yearly sub¬ 
mersion. 29 I. A. 10-4 Rcl. (Lord Siimiirr.) 
Basanta Kumak Roy v. Seckktakv oi- Si'atk. 

44 Cal. 858 = 1 P. L. W. 593 = 32 M. L. J. 505 = 

21 C. W. N. 642= 15 A. L. J. 398 = 
25 C. L. J. 487 = 19 Bom. L. R. 480 = 
11917) M. W. N. 482 = 6 L. W. 117 = 
22 M. L. T. 310=401. C. 337 = 

44 I. A. 104. IP. C.) 

[0. A. from 31. C. 15.] 

- Submerged land—Revival of possession of 

true 07vncr. 

Land when submerged revives the possession 
of the true owner and discontinues that of the 
trespasser who claims adverse possession. (Gokul 
Prasad' and Stilaiman^ 77-) Kam Narain Misir 

V, Deoki MtsiR. 20 A. L. J. 756 = 

L. R. 3A 552 = 69 1.0.912- 
4 U. P. L. R. (A) 129 = 1923 A. 75- 

- SubmeVised land. 

o 

Where land is submerged il becomes derelict 
and during submersion no title can be conveyed 
against the true owner. {Mookerjre anil Bnekiond^ 
77.) JOGHNDUA V. JaGADINDRA, 

67 I. C. 170=34 0. L. J. 133- 

- Submerged land—Periodical flooding —- 

Interruption of adverse possession. 

Lands after submersion become derelict, and so 
long as they remain submerge-i, no title can be 
made against the true owner; this principle is appli¬ 
cable where the rcflooding is periodical or season¬ 
al. 29 Cal. 51v% 44 Cal. 858 foil. Where land 
is re-submerged the possession as adverse holder 
and the possession of the true owner constructi¬ 
vely revises. (Mookerjee and Panlon, 77-) 
H. H. Maharajah or Coo3h Bhhar v. Raja 

Mahkndra Ranjan. 66 I. 0. 923 = 34 0- L. J. 465. 

- Stibmerged land. 

Land when submerged, becomes derelict and so 
long as it remains submerged no title can be 
made against the true owner. No distinction can 
be drawn where reformed land is again submerged 
by Rood for a time and cases where the reflooding 
is seasonal. (Mukerjee and Buckland^ 77-) 
Secretary of State Wazeo Ali. 

65 I. C. 866=34 C. L. J. 141. 

- Submerged land—Reformation -Exercise 

of fishery rights—-Effect of. 

Plaintiff’s land submerged and remained under 
water till within 12 years of the suit. After the 
re-appearance, the deft, took possession of it. 
Oeft. leased out the fishery rights during the period 
of submersion and in a survey made during the 
period of submersion, the lands were recorded in 
plff.’s name. Held, that the possession during the 
period of submersion should be attributed to plff. 
(Coxe and Richardson, 77•) Mahadeo Prasad z;. 

Sheonandan Kuer. 281. C. 426 (Cal.) 

*—'Submerged land — Constructive possession. 

Where certain land was submerged and even¬ 
tually reformed in sun and no act of possession 
Was done over it till deft, attempted to reclaim it 
by erecting a bheri within 12 years of suit; Held, 


ADVERSE POSSESSION-Tacking of. 

that no constructive possession could be implied 
in favour of any t)nc but the true owner and 
possession during submersion most be taken to be 
with plff. and his suit was maintainable. (Car nduff 
and Chapman^ 77‘) Goamani v. Kali Cuaran. 

16 1. C. 17 tC.). 

- >Suhnierged land -Intcvruption of possession. 

Where land in tlic possession of a trespasser is 
submerged on account of floods tlie possession of 
the land during the period of submersion vests in 
the true owner and operates as an interruption of 
the possession of the trespasser. [Wazir Hasan^ A. 
7. C.) Bachcha Singh zl Sri Ka.mlarat Prasad. 

65 I. C. 769 = 8 0. L. J. 501. 

- Submerged land—lntcrnipfion. 

Wliere the plaintiff's title to the land in suit 
was acknowledged and it was found that the land 
was under water for some time during 12 years 
before suit, the presumption as to possession 
mu-it he in favour of the plff. even though the 
dcfl3. were in actual possession immediately before 
and after the period during which the land was 
under water. (Lindsay, f. C.) Brijraj Singh v. 
G\nga Harsh Singh. 

2 0. L. J. 346-28 I. C. 855 = 18 0. C. 43. 

Tacking of 

- Tucking When alloh'cd. 

Two successive trespassers cannot claim to tack 
on the period of their possession so as to bar the 
rights of tlie true owner unless tlie succeeding 
trespasser claims under the first trespasser by 
some lawful title. (Lord Suinncr.) Basanta 
Kumar Roy v. Secretary oi' Sta if. for India. 

44Cal. 858=25 0. L,J. 487=21 0. W. N. 642 = 
32 M. L. J. 505 = 44 I, k. 101-22 M. L. T. 310 = 
15 A. L. J. 398 = 19 Bom. L. R. 480=40 I. 0. 337 

(1917) M.W.N. 482=6 :,L. W. 117 = 

1 P. L. V/. 593 (P. 0.). 

- 'I'acking—Hindu wido7v. 

In a joint Hindu family the possession taken 
by Hindu widow professing to claim but a limited 
estate of a widow does not extinguish the rights 
of the reversioners after the lapse of the statutory 
period. (Lindsay and Sulaimcui, 77-) Uman Shan- 

KER V. Aisha Khatun. 

45 A. 729 = 741. 0. 869 = 1924 A. 88. 

•- Tacking-—Hindu ividoio — Reversioner's 

right not affected. 

Adverse possession against a widow does not 
bar reversioners, whose title accrues from the 
date of the widow’s death. (Banerji, 7•) 

Hardwar Rai V. Balram Rai. 18 I. C- 959 (A). 

- Tacking- —Hindu widow — Reversioner. 

Adverse possession against a widow is not 
adverse against the reversioners. (Banerji, y.) 
Sheo Chaudhari V. Sadho Das. 

18 I. C. 948 (A.). 

- Tacking—Mortgagor and Mortgagee. 

A mortgagee in possession from a mortgagor 
who is a trespasser, completes his title by adverse 
possession by tacking his possession on to that of 
the mortgagor against the true owner if they are 
in possession for more than 12 years. (Banerji, 
7‘) Beni Madho Singu v. Debi Saran Dube. 

10 I. C. 545 (A). 
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ADVERSE POSSESSION-Tacking of. 

i 

- Tackintr of- -Indcpoident trespasser — Limi¬ 
tation Act, Art. 144. 

• • • 
It IS not open to persons who come into posses¬ 
sion of property inaependeot of any title derived 
from the previous possessor to tack on their pre- ' 
decessors’ possession to their own. [Fletcher av.d 
Waimslcy, Jf-) Chandrooaya Bhattacharjee 
V . Chandrakala. 

49 1. C. 751 (C). 

- Tacking of- -Nature of interest acquired. 

A person who enters into possession of an 
estate under a title from a life estate-holder can- | 
not by continuing his possession after the death i 
of such holder add it to his prior possession, so as ! 
to make out a title by adverse possession for the 
statutory period. (Fletcher and Smither, yf-) ; 
Gn'axendra Nath Sanyal v. Mohendra Mohini 

Debya. 42 I. C. 884 (C). 

- Tacking—Hindu ividoio — Reversioners. 

Adverse possession against the widow extinguish¬ 
ed the title of the reversioner also, before Act IX 
of 1871. {Mookerjec and Beaehcroft, yy.) MoiiKxn- - 

R.WATH HiSWAS V . SHAMSCXnHSA KhaTUX. ; 

19 G. W. N. 1280--27 I. C. 954--21 C. L. J. 157. i 

I 

- Tacking of. 

A deft, can supplement his own adverse posses- j 
sion by the previous adverse possession of another 
person only if he derives his liability to be sued 
from or through that other person. A lessee for 
less than 12 years cannot add to his period of 
adverse possession the period of his lessor’s ad¬ 
verse possession prior to the grant of the lease. 
(Hohnwood and Chapmany yy.) Lahuri Bibi v. 
Buoy Chandra Mahtap. 

19 I. C. 367-17 C.W. N. 748. 

- 'Tacking of—Revenue sale — Purchaser. 

A purchaser at a revenue sale under the Bengal 
Revenue Sale Law purchases the property and not 
the interest of the defaulter. The purchaser claims 
under a paramount title and not from the default¬ 
er. Consequently adverse possession against the 
defaulter cannot be tacked on as against the 
purchaser. [Stephen and D. Chatter] ee^ yy.) 
Bilas Chandra v. Akshay Kl.mar Das. 

15C. L. J. 436=141. C. 219-16 C.W. N. 587. 

- -Tacking—Hindu family-—Hindu reversioner 

Possession adverse to nearest reversioner is 
not adverse to a remote reversioner. (Scott-Smithy 
y.) Hasti V. Hira. 

4Lah. L. J. 201=1922 L. 37. 

-- Tacking—Hindu wid^w—Reversioner if 

bound. 

Adverse possession against the widow is not 
adverse against the reversioners during the life 
time of the widow. [Scott-Smith and Dundasj yy.) 
Nand Singh v. Mt. Dhan Kaur. 

68 I. C. 299=2 Lah. L. J. 573. 

—■ -Tacking—Independent trespassers. 

It is not open to One of two independent tres¬ 
passers (not claiming through one another) to 
tack on the possession of the other tr^passer to 
his own. (Rattiganf C y.) Hussain Baksh v. 

Pala Singh. 47C. 189 = 153 P. W. R. 1918. 


ADVERSE POSSESSION-Tacking of. 


- Tacking of. 

'I’Le possession of one trespasser can be tacked 
on to that of another and a continuity of adverse 
possession may result thereby only when the 
interests of both are identical, not different and 
antagonistic, (yohnstone and Chevis, yy) Baldeo 
Singh v. Mohan Singh. 119 P. L. R. 1914= 

22 I. C. 855 = 72 P. W. R. 1914. 


- Tacking—Hindu widow—Reversionersy 

ultimate reversioners—When possession becomes 
adverse against them. 

Adverse possession against reversioners begins 
only from the time they became entitled to it. 
Even against the ultimate reversioners the same 
principle applies. [Ayling and Srinivasa Aiyan- 
yy-) Nt-'O Kanth Rao V. Nakayanswami 

Aiyar. 20 M. L. T. 526=37 I. C. 733= 

31 M. L. J. 847. 


- Tacking. 

A person found to have no title cannot tack on 
the possession of another when the former has 
not entered into possession as the latter’s heir. 
(Sundara Iyer and Sadasiva fyeVy yy.) Veeramm.a 
V. Chinna Reddy. ' 37 Mad. 440 = 

16 I. 0.43=23 M. L. J. 443. 


- Tacking Hindu widoio- - Adopted son. 

An adopted son derives title not from the 
adoptive mother but from his father; so 
adverse possession against the widow cannot 
affect the right of the adopted son. {Mitra 
and Prideauxy A. y. Cs.) Sitaram Sheokaran 
V. Rajaram Latuee. 48 I. C. ^0. 

- Tacking—When allowed. 

A title by adverse possession though not 
perfected by the lapse of 12 years is heritable, 
transferable and devisible. But one trespasser 
cannot be allowed to add to his possession the 

possession of another previous-trespasser whom 
he dispossessed. (Stanyony A. y. C.) Ganno v. 

43 I. C. 943=14 N. L. R. 82. 

' j Tacking—Hindu zvidow—Possession adverse 

to widow Hot adverse to reversioner. 

Possession adverse to a Hindu widow which 
commences during her life-time cannot be adverse 
to the reversioners. [Daniels and Lyle, a. y. Cs.) 
Mt. Parbati v. Saiyid Mahomed Hadi. 

9 0. L. J. 304=681. C. 534=1923 0. 31. 


lacRxng oj—Mortgagee from trespass 


It is essential that the adverse possessior 
which are to be tacked on must be of the sair 
or of an identical nature* A mortgagee froi 

• f * as against the true owne 

tack his own possession as mortgagee to thi 

of the mortgagor, for the latter is a trespass! 
on the proprietary right whilst the mortgage 
holds adversely merely to the extent of tl 

y- C.) SxiYA 

Un-nissa V. Maiku Lal. 

471.0.687 = 5 0. L. J, 39 

—Tacking of—Periods of possession I 

successive trespassers. 

A subsequent trespasser if his title is 1 
some extent dependent on the previous tre 
passer can tack the period of possession of 
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ADVERSE POSSESSION-Tacking of. 


ADVERSE POSSESSION -Trust & Trustee. 

% 


previous trespasser to his own period of adverse 
possession as against the rightful landowner. 
But independent trespassers cannot tacU on. 

y. C. and Stuart, A. y. C.) Ghisa 

SiNOH V. Gajraj Singh. 18 0. C. 289 = 

331. C. 371 = 3 0. L. J. 45. 


'——‘Tackiug of—EsfoppeL 

When two parties unite and claim property 
from a third party, and get a decree and after¬ 
wards the first party claims the entire 
property in preference to the second party: 
Held, the first party is estopped fi'om setting up 
a claim contrary to the agreement, though it was 
based on an incorrect conception of the law. 
There is no question of tacking on of the pos¬ 
session. (Kanhaiya Lai, A.y.C.) Shedamar Singh 
V. Balbahadra Singh. 2 0. L. J. 137 = 

281. 0.357 = 18 0. C. 51. 

- Tacking of—Trajisfcr or devise of. 

The possession of a trespasser although without 
title, confers upon him a devisable and transfer¬ 
able interest in the property and his heir or devisee 
can bring an ejectment suit against any person 
other than the true owner who has entered upon 
the land. 12 A. 51 ; 24 A. 157 ; 3 C. 224, Ref. 
For the purpose of upholding a plea of adverse 
possession an addition of the period of possession 
of the property by the second trespasser with 
that of the first from whom the second derived 
his title is allowable in a suit of ejectment. 
(y-wala Prasad, y.) Rattan Kcmar Mahto v. 
Kangal Kumar Mahto. 

49 I. C- 767 (Pat.) 

- Tacking of—Independent trespassers. 

Two independent trespassers cannot tack their 
periods of possession against the owner. (Muflick 
and Atkijison, yy.) Midnapur Zeminoarv Co. 

Pandey Sardar. 2 Pat. L. W. 143 = 

411. C. 114=2 Pat. L, J. 506. 

- Tacking—Possession by turns. 

When the parties are working all the lands in 
suit in turns by mutual arrangement, there is no 
adverse possession. (Parlett, y.) Ma Min Kyin 
V. Maung Wa. 

311. C. 875=9 Bur. L. T. 53 (R.) 


Test of. 


The criterion of adverse possession is whether 
a person pos.sesses Ian I cLiiming it as liis own. 
If he docs, he must be held to be in advor.'.c pos¬ 
session. (Shadi Lai and . I^e Rossii^nol, f f.) 
Allah Dad v. FA;iAL Dau. 

46 I. C. 964 (L.) 
Trust and Trustee. 

--- Truslt csliip -General and pnrtienlur trusts 


Kattalai . 

An idol m.iy h.ivc not merely a general trustee 
but also other subi)rdinate representatives having 
the right to manage certain special portions of 
his property, and pay over the income so collected 
to the endowment and even to some degree control 
its use. Such rights are not inconsistent with the 
existence of a general trustee, but they arc fatal to 
his claim to possession of the properties from 
which those revenues were derived. The position 
of auch subordinate trustees could be acquired by 
prescription against the subordinate trustee as 
well as the general trustee. [Lord Moulton.) 
Ambalavana Pandarasannadhi V, Meenakshi 

SUNDARESWARA DevaSTANAM. 

43 Mud. 665=23 M. L. T. 83 = 

(1921) M. w. N. 11 = 12 L. w. 212 = 

39 M. L. J. 50 = 18 A. L. J. 594 = 
58 I. C. 730 = 47 L A. 91 (P. C.). 
[Affirming 0. A. 28 M.L.J. 217 = 17 M.L T. 271 = 

a915) M. V7. N. 76=26 1. G. 341 = 

2 U. P. L. R. (P. C.) 95.] 


- Trudeeship -Right 

trust properties. 


te> -Management 



Where the leading disciples of a Aluit manage 
the Mutt prt)pertie3 without any interference 
from the head of the Mui;t, for over the statutory 
period, they acquire a right trusteeship by 
adverse possession. It is not necessary to prove 
that the head of the Mutt protested against the 
violation of his right and the possession went on 
despite such protest. [Lord Shaw.) Arunachhlla.m 
Chetti V. Ve .'katachalapathi Guruswa.uigal. 


43 Mad. 253 = 37 M. L. J. 460 = 
24 C. W. N. 249 = 22 Bom. L. R. 457 = 
17 A. L. J. 1097 = 23 M. L. T. 479 = 
(1919) M. W. N. 850 = 46 I. A. 204 = 
53 1. C. 233 = 10 L. V/. 642 (P. C.). 
[Overruling 33 I. G. 216 = 11915; M. W. N. 650.] 


Test of. 

- Test of—Acts 7iecessary to constiUite — 

Tying cattle. 

The user of land for tying cattle and maintain¬ 
ing cattle troughs gives the right to occupy the 
land, if continued for a sufficiently long time. It 
is not merely a temporary user. 16 B. 338 dist. 
(Kanhaiya Lai, y.) Kamlapat Dubey v. Ram Raj. 

L. R. 4 A. 378. 

-- Test of—Possessory title—Dispossession 

under S. 9 of the Sp. Rel. Act. 

Mere previous possession for less than the 
statutory period should not enable a party to 
succeed in an ejectment suit under S. 9 of the Sp. 
Rel. Act. (Ooxe and Ray, yy.) Satyendra Nath 

Misra V , Shbik Latif Khan* 211. C. 118 (C.) 


- Trusteeship- -Right of maiiagemcnt. 

It could not be said that a right of joint 
management cannot be acquired by adverse 
possession. [Wallis, C. y. and Kuniaraswami 
Sastri, y.) Ar'Cnachell\m Chetti v. Venkata- 
chalapathi Guruswamigal. 

33 I. c. 216 = (1915) M. W- N. 650. 

- Trtist—Ghat dedicated to public—Rights of 

owner when desiroved. 

The owner of a ghat on the banks of tiie 
Ganges dedicated the same to the public use 
for pious Hindus bathing in the river. Certain 
ghatias with the leave and license of the owner 
sat at the ghat and assiste.i the bathers and 
gradually began to erect platforms on the steps 
on which they sat. In a suit by the piff. for a 
declaration of his right to the ghat and for 
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ADVERSE POSSESSION-Waste Land. 


injunction restraining them from using the ghat, 
held, that the dedication did not destroy the plff’s. 
right as proprietor that the use of the ghai by the 
Ghatias did not constitute adverse possession 
against the plff. and that the plff. was entitled to 
the injunction. {Tudbcill (nid Rajlque, ^y-) 
Rama Ghatia v. Hemanta Kanwari- ^ ^ 

19 A. L. J. 483 = 63 1. C. 498= 

3 U. P. L. R. (A) 102. 

-- Trustee —Samudayi — Uralan — Malabar 

temple. 

It is competent to the Samudayi to acquire 
a title by prescription to the devasu'om proper¬ 
ties and to be recognised as trustee. In such a 
case the Samudayi can sue for recovery of the 
devasu'oni properties. [Seshagiri Aiyar and 
Napier, JJ.) Raman Somavajipad v. Kunhu 
Kutti Kovilamma. 

34 M. L. J. 344=23 M. L. T. 187 = 
(1918) M. W. N. 179=44 I. C. 630 = 

7 L. W. 490. 


- Trustee. 

As long as the office of the trustee is vacant 
there can be no adverse possession of trust pro¬ 
perty inasmuch as there is then no person capa¬ 
ble of taking proceedings to protect the trust 
property. So a trustee is entitled to maintain a suit 
for possession at any time within 12 years since his 
appointment. {Bakcu'cll aud Phillips, yy.) Manikam 

PiLLAI V. ThANIKKACHALAM. PiLLAl. 

(1916) 2 M. w. N. 87=34 I. C. 945 = 4 L. W. 369. 

- Trust—Vacancy in office. 

Limitation will not run M’hcre there is no person 
competent to sue and a trespasser cannot be said to 
be in adverse possession of the trust properties till 
there is a trustee in existence. {Sundara Aiyar 
and Sadasiva Aiyar, yy.) Palaniyanxh Malava- 

RAYAN V. VaDAMALAI OODAYAN. 

13 I. C. 373 (M). 

- 'Trust property—Sale of cndo7ved property. 

On a sale of endowed property, the possess on 
of the vendee becomes adverse to a worshipper or 
the representative of the founder from the date 
of sale. (Muthuswami Iyer and Wilkinson, yy.) 
Kadambi SrinvasachaRULu V Durlabha Subuddhi. 

17 I. C. 589=23 M. L. J. 348. 

- Trustee—Prescription —Animus possidendi 

A person purporting to hold property as a trus* 
tee cannot by such possession acquire a right to 
the property by prescription for himself as against 
the beneficiaries. In determining what right 
adverse possession would confer on the holder, 
the animus possidendi is the decisive factor. (Benson 
and Snndara Iyer, yy.) Pattaikara Manakkal v. 
Chirrakkapatti Munde. 

37 Mad. 373=11 M. L. T. 355 = 
14 I. C. 168=1912 M. W. N. 445. 

- Trusteeship —Uraima right. 

Where the plff. has kept quiet for more than 12 
years, after sole uraima right had been claimed in 
a suit by the defts. and which been decreed 
in their favour, his suit to establish his illom 
right to uraima ,sjiip is barred by limitation. 
{Krishnasivami Aiyett'and Ayling, yy.) Paluthara 
Vayal V. AE’KESAy* -Vadhyar. 

9 M. L. T. 261=9 I. C. 155=21 M- Lj J. 175. 


j Under Proprietary Rights. 

; —-- UndcY-proprietary right—Acquisition by 

! prescription. 

I A person after losing all his rights in certain 
i land retained possession thereof, to the know- 
I ledge of the superior proprietor, without any title 
i whatever, and he was continuously recorded for 
i more than 12 years as under-proprietor ; Held 
' he acquired title by adverse possession to the 
under-proprietary right. (Lindsay, y. C.) Nadir 
: SiKOH 7>. Mussa.mmat Anpurna Kunwar. 

7'A.L.J. 282 = 561.0.759= 

2 D. P. L. R. (J.C.) 113. 

- Under-proprietary right—Acquisition of 

title. 

\ 

j Under-proprietary rights may be acquired by 
j adverse possession for the requisite period but the 
[ acquirer must give definite evidence to show that 
he asserted an under-proprietary title. Where a 
person has been treated as holding his land as 
I sir, he cannot be held to be an under-proprietor. 

■ (Lindsav, y. C.) Khunnu Singh v. Abbas Bandi. 

1 451. C. 849 = 5 0. L. J. 121. 

I Vacant Site. 

\ 

- Vacant site — Presumption. 

I Possession of open sites would naturally go 
with the possession of the building which they 
adjoin. Where plaintiff is the owner of the 
building as well as the - site and has been in pos- 
I session of the building, this is one of these cases 
I in which the fact of the plaintiffs title*comes 
j to his aid with greater force as far as the evidence 
goes with regard to the possession of the open 
sites. (Maclcod, C. y. Coyajee, y.) MahaMED 

Sahib Ibrahim Sahib v. Tilokchand. 

24 Bom. L. R. 373=66 I. C. 764= 

1922 Bom. 243. 

- .Vacant site—Possession follows title— 

Burden of proof. 

In the case of a vacant site, possession follows 
title and the party alleging to have acquired 
ownership thereof 'by adverse possession has to 
strictly prove his case. (Shadi Lai, y.) Chain 
SUKH V. GOPI Ram. 134 P. L. R. 1916 = 

35 I. C. 120=116 P. W. R. 1916. 
Waste Land. 

■- -Waste land—Vacant site. 

Where it was found that the title in one-third 
of the land was with the plaintiffs that the plot 
had been for many years lying unoccupied ’ and 
that the Municipal Board had been using it for 
the deposit of refuse. Held, that this use of the 
land by the Municipal Board did not amount to 
adverse possession or to the dispossession of the 

plaintiffs. y.) Haji Moqbul Hussain v. 

Hapiz Ahmed Husain. 

74 I. C. 251=1923 A. 557. 

•- -Waste land. 

Where the plot in suit was waste land which 
was of no immediate use to its owner the mere 
fact that the tenants have been enclosing it and 
tying their cattle upon it would not constitute ad¬ 
verse possession so as to deprive the owner of 
his ownership. Such temporary user which 
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AFFILIATION. 


be unnoticed or permitted would not amount to 
adverse possession. {Gokul Prasad, J.) Lakhu v. 
Lal. SlNOH. 

711. C. 265 = 1923 A. 399. 

. Waste lands. 

For possession of waste lands to become 
adverse, it must be adequate in continuity, in 
publicity, and in extent of area. (Mnkcrjec 
and Buckland, Skcretary or State v. 

Wazed All 65 I. C. 866 = 34 C. L. J. 141. 

-T7as/(’ land —Depositing earth on anothePs 

ground—Planting trees. 

Depositing earth on another's land, while dig¬ 
ging a tank 'on one’s o\\ n, and planting trees of 
more value on it amounts to adverse possession 
and suit for possession by the person aggrieved 
must be brought within 12 years of the excavation 
and deposit of earth. (I'eunon and Ncwbould, yy.) 
Maharaj Bahadoor Singh v. Pulin Mal. 

60 I. C. 386 (Cal). 

■ ' ■ Waste land. 


,- Waste land—Who is presnnied to be in 

possession. 

Where waste lands are not actually occupied 
by any one, legal possession must be presumed 
to concinue with the actual owner. 12 C. W. 

I N. 273 and 3 M. L. T. 2l2 expl Where persons 
frequenting the deft.’s land tethered their 
, animals in the disputed vacant site just as 
they could in any piece of waste land adjoining 
a temple and the temple servants occasionally 
stacked grass and fuel therein and grew a few 
flowers, Held, that no adverse possession could 
i be presumed. (Baiienf A. y. C.) Radhikadas v. 
Har Mohan Lal. 

39 1. C. 54 = 13 N. L. R. 25. 

]- Waste land. 

i No question of adverse possession or limi¬ 
tation can arise in respect of land practically 
lying unoccupied. (Kanhailal, y. C.) Paddu v. 

Mahabir Prasad. 53 I. C. 683 = 

' 6 0. L. J. 455. 


Acts of possession exercised at intervals over 
different portions of waste lands in different 
years cannot amount to adverse possession as the 
possession is not continuous. (Chatterjee and - 
Panton^ yy.) Pyary Debee v. Sakir Mandal. 

57 1 C. 716(C). 

- Waste land. 

In the case of jungle, lands possession prinia 

facie is with the person wliose title is established. 
(Mookerjee and Tcunon, yy.) Phia Nath v. 

Mahendra Kumar. 14 C. L. J. 578 = 

101. C. 376 = 16 C. W. N. 317. 

- \Yaste land—Intermittent and 'temporary 

user are insufficient. 

In the case of waste land, mere intermittent and 
temporary user such as tethering of cattle and 
storing of fodder are insufficient to establish a 
title by adverse possession. 16 B. 338 foil. 
(Abdul Raoof, y.) Mansa v. Khushali Ram. 

4 Lah. L. J.467=69 I. C. 4=58 P. L. R. 1922 = 

1923 L. 25. 

- Waste land—Acts necessary. 

In the case of waste land possession follows 
title. Tying sheep or cattle or storing dung cakes 
in the land is not adverse possession. (Scott- 
Smith, y.) Fateh Khan v. Baisakhi Ram. 

117 P. L. K. 1917=161 P. W. R. 1917 = 

42 I. C. 412 (L.) 

—- 'Waste land—Paper delivery. 

Where the plaintiffs got possession of Banjar 
land by a decree in a former suit, the deft, must 
show ouster of the plff. more than 12 years 
before suit. In disputes as to Banjar land * paper ’ 
possession is sufficient possession. (yohnstone 
and Beadon, yy.) Perthi a. Ratti Ram. 

18 P. L. R. 1914=211. C. 972= 

19 P. W. R. 1914. 

' Waste land—Cutting leaves. 

The fact of cutting leaves for manure is 
worthless as evidence of any proprietary title 
in the land. 28 M. 257 foil. (Spencer and 
Seihagiri Aiyat, yy.) Rama Thanthri v. Secre¬ 
tary OP State. 42 I. C* 290 (M). 

7 


- Waste or jungle land—Acts necessary. 

Where actual possession cannot be ascertained 
the presumption is that possession follows title. 
Mere casual acts of cutting wood in a large tract 
of jungle or occasional acts of cultivation need 
not be treated as an ouster. There must be some 
clear assertion of adverse title or some conduct 
from which an intention to exclude the actual 
owner can be inferred. But once it is shown 
that acts of adverse possession were committed 
to the knowledge of the owner no such pre¬ 
sumption arises. 8 O. C. 177, Exp. [Lindsay, y, C.) 
Ratipal V. Bipin Chandra Chatterjee. 

4 0. L. J. 354=41 1. C. 80. 

% 

ADVERSE TITLE. 

See Adverse Possession. 

(1) Landlord AND Tenant. 

(2) Lease. 

(3) Mortgagor and Mortgagee. 

(4) T. P. Act S. Ill (G). 

ADVERTISEMENT. 

See Contract Act, S. 2 Etc. 

ADVOCACY. 

See Legal Practitioner, 

ADVOCATE. 

See Legal Practitioner. 

ADVOCATE-GENERAL. 

See (1) C. P. Code, S. 92. 

(2) Letters Patent. 

AFFIDAVIT. 

See C. P, C. O. 19, R. 3. 

AFFILIATI ON. 

See Buddhist Law, Burmese, Mahomedan 
Law. 
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AGE- 


AGENCY EULES-(Gaaja: 


II 


& Vizaga patam.) 


AGE~Of Ceremonial Competency. 

Set - Hindu Law. 

Of Discretion. 

See Hindu Law-Adoption. 

Of Majority. 

See Majority Act. 

AGENCY. 

See (1) Contract Act 1872, Ch. X. 

(2) Principal and Agent. 

AGENCY RULES—(Ganjam and Vizagapatam.) 

—--C, P Code—Not applicable. 

The C. P. Code has no application to the 
Ganjam and Vizagapatam Agency Tracts. (Lord 
Dioiedin.) Setrucharlai Ramabadra Raju v. 
Maharajah of Jeypore. 42 Mad. 813 = 

37 M. L. J. 11=26 M. L. T. 127= 
17 A. L J. 694=21 Bom. L. R. 914= 
(1919) M. W. N. 502=23 C. W. N. 1033= 

30 C. L. J. 209 = 10 L. W. 362= 
511. C. 185=46 I. A. 151 (P. C). 
[0. A. from (1916) 1 M. W. N. 354=34 I. C. 411= 

19 M. L. T. 360.] 

- Attachment—Claim petition allowed—Snit 

for declaration of judgment-debtor’s title to property 
not maintainable. 

Under the Law prevailing in the Vizaga¬ 
patam Agency, an action will not lie for a de¬ 
claration, that an attached property in respect 
of which a claim has been allowed belongs to 
the judgment-debtor. [Sadasiva Iyer and sfcnccr, 
yy.) Maharaja of Jeypore v. Hari Krishna 

32 I. c. 226=29 M. L. J. 730. 


-Rr. 10 and 20 — Transfers of suit to Assis¬ 
tant Agent for decision—Decision of Agent—Powers 
of High Court under Rule 20. 

It is competent to an Agent in whose Court a 
suit exceeding Rs. 5,000 in value is instituted, to 
refer the suit at any stage, even after the framing 
of issues ,for the decision of the Assistant Agent, 
Per Krishnajn^ f :—Rule 20 ot the Ganjam and 
Vizagapatam Agency Rules gives power to the 
High Court to direct the Agent to review his 
judgment on special grounds and does not give 
any right to the parties by way of appeal or other¬ 
wise. The High Court will not interfere with the 
decision of an agent on purely technical grounds 
or on account of errors which have not led to any 
prejudice on the merits. When the application is 
in the nature of a second appeal the High Court 
will not ordinarily interfere with the findings of 
facts. (Spencer and Krislman^ ff*) Zamindar of 
Bodorimidi V, Ku.viar Lahiri, 

49 I. C. 811=(1913) M. W. N. 772. 

-Rr, 10 (2) and 16 — Divisional Assistant — 

Appeal to agent, 

A Divisional Assistant has on a true construc¬ 
tion of Rr. 10, Cl. (2) and 16 of the Agency Rules, 
power to decide cases referred to him for disposal 
by the Agent. Under the Rules the Agent can 
entertain and dispose of appeals preferred in such 
cases, disposed of by the Divisional Assistant, 
(Seshagiri Iyer and Napier, yy) Rajendra 
S iNGHA Bahu Garu V, Maharajah OF Jeypore, 

30 I. G. 76 (M.). 

-Rr. 10 (4), 18 and 20-C. R Code S. 151 

—Inherent power of Court to re-hear and correct 
mistake. 


- Division into Agency-District and non- 

Agcncy District—Sessions Court — Agent—yurisdic- 
tion. 

The Old Giiijam Collectorate was long ago 
divided into .an Agency District and a non- 
Agency District. The fact that the same person 
is a first class Sub-Divisional Magistrate in 
both Districts does not make him subordinate 
to the Sessions Court of the Ganjam Division 
for the Magistrate’s jurisdiction in the Agency 
The Agency District is a Sessions Division, the 
Agent being the Sessions Judge. A case for an 
oft'ence in the Agency was transferred by the 
Agent to the first class Magistrate of Gumsoor 
Sub-Division, having local criminal jurisdiction 
over certain agency as well as non-agency 
tracts. Held the proper forum of appeal was the 
Agent and not the Sessions Judge of Ganjam 
Division. (Benson and Sundara Iyer ) 

23 M L. J. 670 = 17 I.C. 786=13 Or. L. J 850 = 

12 M. L. T. 601. 


C. P. Code—Applicability of. 


The provisions of the C. P. Code.have no apnl 
Iy», JJ.) rvADA POOSAPATI.V. Maharaja 

Jeypore. 11-L. T, 385=141' C 286 

. ' ■ .23M.L.’J. 9! 


* 

The rule being that parties are entitled to be 
heard before orders against them are made, a 
party prejudiced by any order made without hear¬ 
ing him should apply to the same Court to be 
re-heard. The Court possesses an inherent 
power to rectify an inadvertent mistake (apart 
from S. 151, C. P. C.) and so the party, instead of 
appealing to a higher Court should get the 
mistake rectified by the very Court committing 
the mistakes wherever he can do so. (Spencer and 
Phillips, yy.) Ragunada Doss v, Maharaja OF 

Jeypore. 31 M. L. J. 319 = 

(1916) 2 M. W. N. 203 =37 I. C. 385 = 4 L. W. 240. 


R-IO (5) —Leave of agent—Suit to recognise 
plff, as landholder under S. 73 of the Local Boards 
Act. 

A suit by the purchaser of a Vizarmokasa in 
Court-auction for recovery of cess collected by 
the deft, and for injunction against future 
collections is virtually a suit to recognise the 
plff. as a landlord for purposes of S, 73 of the 
Local Boards Act and could be filed in the Agency 
Court without the Agent’s permission. (Oldfield 
and Sadasiva Iyer, yy ) Maharaja of Jeypore v- 
LakShmi Narasimha. 

7 L. W. 564=35 M. L. J. 284= 
45 I. C. 729=(1918) M. W. N. 830. 
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AGENCY RULES—(Ganjam & Vizagapatam.) 


AGENCY RULES- (Godavari.) 


-R. 14 -.-Ijri 'ii i’ Cvininissioiii r. 

The High Court can transfer ease from the file ol 
the Commissioner to its own file, Lut not to the 
Hie of a District Court. 

46 Mad. 726- (1923) M. W. N. 277- 
45 M. L. J. 8-32 iVL L. T. 269- 
72 I. C. 745 = 17 L. W. 517 = 1923 M. 604. 

--RV. 17 to 20— Assistant aoiiif — Appel¬ 
late judgment of- -High Conety ij empo:K.'ei'i’d to 
revieu*. 

Under the Vizagapatam Agency Rules the only 
course open to a party dissatisfied with an 
appellate judgment passed by an Assistant 
Agent is to apical tn the Agent under Rule 17 and 
not to move the High Court to direct a review 
under Rule 20. The judgment of the Assistant 
Agent cannot be treated as passed by the Agent. 
(Oldfield and Seshagiri Aiyar yf.) Uala Kirat 
Chuno Singh v. M.^haraja of Jeyporf. 

52 1. C. 694-9 L.W. 533, 


-Rr. 17 and 20—Right of appeal. 

Rule 17 does not confer on the party any right 
of appeal. There is no right of appeal without 
the consent of the Agent. Tte Agent’s order 
refusing to admit an appeal against an appellate 
judgment of a Special Assistant Agent is not a 
decree and therefore Rule 20 does not apply to it. 
(Benson and Sundara lyer^ yj') Uaksh.mi- 

NARAYANA PANIGKAHI V. PaSUFPU RedDI GoPI. 

25 1. C. 262-27 M. L. J. 177. 


-Rr. 18 and 70 —Petition to High Court 

from order of agent—Stimmury dismissal of appeal. 

A petition lies to the High Court from the 
order of the A: 5 ent to the Governor of Ganjam 
and Vizagapatam Agency Tracts under R. 20 
even though the agent might have acted 
under R. 23 and summarily dismissed an 
appeal without issuing notice to respondents, for 
it nevertheless is a decree. 15 Mad. 229, 
not appr, (Ahdur Rahim and Sundara lyer.yy) 
VENKATARA.MA DeO V. RaGHUNATH PaTRO. 

36Mad. 128=10 M. L. T. 261=21 M. L*J. 887 = 

12 L C. 73=(1911) 2 M. W. N. 237. 

---R. 20 — Claim procedure—Remedy by suit. 

The remedy by way of claim petition does not 
exist in the Agency Courts and the institution of 
a suit'is the only remedy available to a person 
whose property has been attached in execution of 
a decree obtained against a third person. 

that in the circumstances of the case, the 
claim petition presented to the Agent’s Court 
could be treated as a suit and the order thereon 
as a decree subject to appeal or interference by 
the High Court under Rule 20 of the Vizagapatam 
Agency Rules, Miscellaneous orders by Agent 
or Assistant Agent are liable to be revised by 
Governor'in'Council. (Oldfield and Veiikatasubba 
yy^ The Rani of Tuni v. The Maiiar^vjah 
OF Jeypore. 

48 Mad, 35 = 42 M. L. J. 487=30 M. L. T. 339= 
681 . C. 115=16 L. W. 8=(1922) M. W. N. 314= 

1922 Mad. 271. 


■Rr. 20 aud 31— 'Decree' — High Cvurl’s 


pomr to revise. 


k 

I 

I 

j 

I 



I 


I 
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Ordor of remand by tlie Agent to the Govc^mor 
under the Agency Rules is not a “decree” and 
the High Courr cannot revise such order under 
R. 20 but it may do so under R. 31 at the 
invitation of Govt. R. 31 provides for cases for 
which no appeal is allowed. (Oldfield and 
Krishnaii, TJ.) Pedda Vikrama Deo Gaku v. 

Maharajah of Jf.vpore. (1916) 2 M. W. N. 269 — 

T n. ftni=4L. W. 499. 


-Rr. 24 and 25 - Assisi uni Commissioner 

Order in execution is not a decree—Appeal., if 
maintainable Remedy of aggrieved party. 

The order of an Assistant Commissioner in 
e.xecution proceedings is not a decree and there 
is no provision in the Agency rules for appeals 
against orders passed in execution or miscel¬ 
laneous proceedings. The remedy lies by way of 
petition under R. 24 against the order in execu¬ 
tion of the agency Commissioner: 26 M. 266 ; 
41 M. 325 ; 16 L. \V. 8 referred to. Where a 
person aggrieved by an order of an Assistant 
Commissioner in execution proceedings preferred 
an appjal against it to the Agency Commissioner 
who rejected it on the ground that there was no 
appeal and the person aggrieved preferred a 
revision petition to the High Court: Held that the 
order of the Commissioner was con*ect inasmuch 
as there was no appeal to the Commissioner from 
the order of the Assistant Commissioner and that 
even assuming the High Court might interfere in 
exceptional cases in the exercise of its powers of 
interference under S. 107 of the Government of 
India Act, there was no ground for such inter¬ 
ference in the particular case- (Spencer and 
Venkatasubbii Kao, yy.) Venkatan.\gabushanam 
V. Karella Ra.masw ami. 

17 L w. 375=45 M. L. J. 78 = 
73 1. 0.131 = 1923 Mad. 500. 

-R, Refusal to rectify a sale Ctidificate — 

Appeal if lies to Government. 

An order passed by an Agent of Govt, under 
Rule 31 refusing to rectify a sale certificate is 
appealable to Govt. Mere framing up of a sale 
certificate is no judicial order but an adjudication 
as to w'hat the sale certificate should contain is a 
judicial order. A petition to rectify an alleged 
mistake in a sale certificate w'ould not amount to 
a petition for review of a judicial order. { Be>ison 
and Sundara Aiyar yy.) Tyada Poosapati v. 

Maharaja of Jeypore. 11 M. L. T. 385 = 

14 I. C. 286 = 23 iVI. L. J. 97. 


AGENCY RULES-(Godavari). 

-Rr. 3, 2 and (3)— Cancellation of pleader's 

sanad—yadUial act—Suit for declaration. 

Where the Government Agent of Godavari 
Agency cancelled the sanad of a pleader in the 
Agency tract for misconduct, and the pleader 
first preferred an appeal to Government who de¬ 
clined to interfere, and subsequently filed a suit 
in the Agency Court for the cancellation of the 
Agent’s order. Held, the Agent acted as a Court 
'and no suit lay against a Court for what it did as 
such Court. 9 Mad. 888 Dist. (Speneer and 
Ramesam, yy.) Vknkataramavya v. Secretary 

OF State for India. 42 M. L. J. 148 — 

15 L. W. 236=(1921) M. W. N. 830- 
65 I. C. 345 = 30 M. L. T. 76 = 1922 M. 1. 
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AGENCY RULES-(Go(iavari.) 


AGRA TENANCY ACT—(II of 1901). 


-—Rr. 6 and IQ— Decree—Meaning of—OrdiV 

restoring suit^ if decree—Petition against Forum. 

“Decree” in rules mast be taken to mean the 
same thing as £ decree under the C P. C. and an 
order restoring a suit dismissed for default is not 
a “decree” within Rule 6 of the Agency Rules. 
All petitions against the proceedings of the Agent 
must in the first instance be submitted to Govern* 
ment and it is open to the Government then to 
refer the matter to the High Court or the Board 
of Revenue. {Abdur Rahim and Kumavaswami 
Sasiry^ JJ.) Legadapati Venkatanagabushanum 

V, OVILAPATI MaHA LaXMI. 

41 Mad. 325=42 I. C. 555 = 34 M. L. J. 524. 


---’Rr. 10 and 16 — Agency—Munsiff — Exe¬ 
cution of a decree by the Government Agent — Appeal. 


The order of the Agency Munsiff employed in 
executing the decree of the Agent’s Court is not 
a decree, the provisions of -the C. P. Code not 
being applicable to the case, and therefore no 
appeal lies against the order. The order of the 
Agency Munsiff, cannot, in law, be said to be a 
prooceeding of the Government Agent so as to 
attract the operation of R. 16 of the Agency Rules. 
The proceedings of a subordinate officer of a 
Court of Justice do not become the proceedings 
of the Court itself unless the Statute Law makes 
them so in respect of particular matters or unless 
those proceedings are submitted to the presiding 
officer of the Court and adopted or approved by 
him. 27 Mad. 109 Oist. {Sadasiva Iyer and 
Bakeivelf JJ) Manya'i MahalmvHmamma v. 

Muchika Appala Raju. 34 M. L. J. 473 = 

47 I.C. 716. 

AGENT— 


Contract Act, Ss. 182 to 238 and 
Ch. X. 

(2) Husband and Wife. 

(3) Power of Attorney. 

(4) PRINCIPAL AND AGEKT. 

AGRA AND OUDH WATER WORKS ACT 
{1 OF 1891). 

-S. A.Q—Waste water used in garden — 

Offence. 

Waste water may be used for the purposes of a 
garden as it cannot be used for domestic purposes 
again. No offence is committed by such user. 
(TudbaU,J) Sital Prasad Ghosh ''Emperor, 

leCr.L.J. 558 = 29 I.C. 830 = 13 A. L. J. 546. 

- -—S. 46 (a) — Water used for non-domestF 

purposes on behalf of^ hut without the knozoledge of 
person—Whether guilty. 

Municipal water used in repairing a house can“ 
not be said to be used for domestic purposes. A 
person on whose behalf but without whose know¬ 
ledge or sanction municipal water is used for 
non-domestic purposes, is not guilty under S. 46 
(a); a penalty clause should be construed strictly. 
(Rajique, y ) Sat Nakain Prasad v. Emperor. 

15 Or. L. J. 291=231. C. 499=12 A. L. J. 288, 
AGRAHARAM- 

See (1) Grant. 

(2) Inam. 

(3) Land Te^4ure. 

(4) Madras'. Jto^Es Land Act. 


- Scope of — 

Provisions of the Provincial Insolvency Act do 
not affect the rights of a land-holder under the 
Agra Tenancy Act. (Fl'ggott and Walsh, yy.) 

Parbati V. Shyam Rikh. 20 A. L. J. 147 = 

44A. 296=66 1. C.214=L. R. 3A. 73= 

1922 A. 74. 

(Note: See also 62 I. C. 897=43 All. 510 F. B.) 

-- —Act not retrospective — Succession—Death of 

tenant h fore new Act—Law applicable is Hindu 
Law as modified by Bent AH. 

The Agra Tenancy Act has no retrospective 
operation so as to affect a succession to the hold¬ 
ing of a tenant who died before the Act. The 
succession is governed not by the pure Hindu 
law but by the Hindu Law as modified by the 
Rent Act. 38 A. 197 ; 16 A. L. J. 459; 27 A. 658 
Ref, (Ryves and Gokul Prasad, yj.) Bechu 
Singh v. Baldeo Singh. 

44 A. 327=L. R. 3 A. 93= 
20 A. L. J. 165 = 65 I. C. 507 = 

4 U. P. L. R. (A.) J2 = 1922 All 84. 

4 

- Sir—yoint sir—Transfer of sir and 

relinquishment of ex-proprietary rights by each holder 
separately—Order under S. 30, U. P. Land Revenue 
Act—Date of extinction of sir rights^ 

Where sir was held jointly by two persons and 
each of them seiparately transferred his sir and 
relinquished his ex-proprietary right in favour of 
the transferee at the same time but order under 
Section 36 U. P. Land Revenue Act was not 
passed till after a year of the transfer. HeldSnv 
rights in the whole of sir were extinguished not 
from the date of the order under S. 36 but from 
the date of the transfer. Had one of the holders 
retained his sir rights the whole of the sir 
would have retained its character until the 
demarcation of the other’s share. (Hopkins, S. M. 
and Freemantle, J. M.) Muse v. Suraj Ball 

L. R. 2 All. 245. 

Sir Sale by widow—Suit to set aside by 
daughter compromised on vendee conveying to her 
half the property—Title to sir is extinguished. 

A Hindu widow sold the property after her 
husband’s death and relinquished her sir rights in 
vendee’s favour. Her daughter brought a suit to 
set aside the sale but that was compromised on an 
agreement that the suit should be withdrawn 

and vendee should convey to the*daughter half of 

the property. Held, the effect of the conpromisc 
was the daughter abandoned her claim on title and 
accepted half the property as a transfer from the 
widow’s alienee and that being so her claim to 
succeed as sir holder was lost. (Hopkins, S. M. 
and Burn, M.) Chutan Das v. Har Kuar. 

L. R. 2 A. 173. 

t 

^ndey proprietory right—Prima facie case 
need be made out. 

Only a prima facie case need be made out when 
a claim to an under proprietory right is raised. 
S. D. 8 of 1893, foil. (Ferard, S. M. and Harrison, 
J. M.) Chhatarpal Singh v. Maharaj Din. 

2U. P.L. R. B. R;13L 
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AGRA TENANCY ACT-(II of 1901.) 

•Siy land—Recordtd holder holding after 
ejectment—Pta nmption, 

I 

The presumption which can arise that when a 
recorded sir holder holds the land cfter disposses" 
sion by Civil Court, he holds as ex-proprietary 
tenant, does not arise when there is no evidence 
of his remaining in cultivating possession. 
(Hopkin%y S. Af.) Sheo J,\tan Naik v. Mukal Nath 
SUKUL. 

2U.P. L. R.B. R. 105 (2). 

•Femaus estate. 

The previous interest of a Hindu female in 
possession on the date of the Act is not enlarged 
by the Act. {Rich irds^ 'C. y, and TndbalU J) 
Biseshwar Ahir V, Dukhram Ahir. 

32 L C. 771=38 All. 197 = 14 A. L. J. 127, 

- Mortgage of khudkhast— N, W, P, Rcni 

Act (1881)— 

Grant of lease to mortgagor by usufructuary 
mortgagee of the mortgagor’s old khudkhast 
land, is not rendered illegal by the passing of 
the new Act of 1901. (Chaniier, y.) Dbbi 

Chand V, Bhar.vt. 16 I. C. 44 (A). 

- S. 1 (2) —Applicability of—Cantonment 

land. 

The Agra Tenancy Act has no application to 
cantonment lands. They are under the direct 
administration of the Government of India, 
y.l Secretary oi- State for India v' 

Mulla. ■ L.R. 3 A. 169 = 63 I.C. 532 = 1922 A. 57. 

-Ss. 4, 53 and 63—S/iu for possession — 

Grazing land — yurtsdiction, Revenue Court, 

A suit for possession of land used for grazing 
cattle and for arrears of rent is in fact one for 
ejectment and is cognizable by Revenue Court, 
(Piggot and Walshy yy^) Param HaNSman v. 

Dasrathman, 43 All. 445 = 60 I. C. 770 = 

19 A. L. J. 292. 


AGRA TENANCY AC T-(II of 1901.) S. 4. 

“Rent” in S. 4 of the Agra Tenancy Act is 
quite wide and a suit for the recovery of the cash 
equivalent of one half of the produce of fruit 
trees in a grove occupied by a tenant is a suit 
for arrears of rent cognisable by a Revenue Court. 
iPiggott, y.) Murat Pande v, Kesho Das. 

15 I. C. 27 (A.) 

- Ss. 4(2i, 19 and 54— — Yearly rent — 

Ejectment, 

The grantee of some land, planted a grove 
there; after his death, D was admitted as a 
tenant on payment of an yearly rent- He paid 
this rent from 1899 till 1910 when deft, sued in 
the Revenue Court and obtained a decree for 
his ejectment. D thereupon brought the present 
suit to declare that the decree of the Board of 
Revenue was without jurisdiction. Held^ that 
a grove-holder such as D was a non-occupancy 
tenant and the Revenue Courts had the power to 
eject him and that the decision of the Board of 
Revenue confirming the right to eject was in no 
way illegal. a'ld Rvves^ yy') Maharaja 

Sir Rameswar Sahib Bahadur v. Raja Munshi 

Madho Lal. 42 All. 36 = 52 I, C. 191 = 

17 A. U J. 971. 

I-Ss. 4 (2), 56, 57, 58 and Wl’-Agri- 

1 cultural purposes' — Grazing—yurisdiction of Civil 
or Revenue Court—Suit for ejectment of tenant. 

The words “ agricultural purposes ” in S. 4 
(2) of the Agra Tenancy Act must be construed 
in their ordinary sense; they refer to tilling 
and cultivation for purposes of raising crops. 
In their widest sense, the words may include 
grazing but it is impossible to hold that all 
land held for grazing purposes is land held for 
agricultural purposes. A suit for ejectment of 
a tenant from a pasture land, not held for agri¬ 
cultural purposes, is cognisable by the Civil 
Court and not by the Revenue Court (Chamier^ f,) 

Mohib Ali V. Surat Singh. 15 I.C. 743 (A.), 


-Ss. 4. and 167— for share of fruit 

grove—yurisdiction of Revenue Court, 

A suit for a share of the value of the fruits of a 
grove against 'the tenant is a suit for rent 
and is cognizable by the Revenue Court, (Tudball 
and Rafique^ 77.) Raghubir Rai v, Madho. 

39 All. 605=41 1. C. 908 = 15 A. L. J. 623. 

- S. 4— ‘ Tenant ’ and ‘ holding ’ —Meaning' 


A Thekadar’s interest in agricultural ^ land 
under a lease is a ‘ holding ’ and he is a ‘ non¬ 
occupancy tenant ’ of it. (Piggoti and Walsh, yy,) 
Dahan Dei Kunwar v. Chotu Dal. 

39 All. 254=38 I. C. 828 = 15 A. L. J. 227/ 


--S.4 —Planting of grove — Transfer, 

• Per Richards, C, 7 *—{Bannerji y, contra) A 
person planting a grove with the permission of 
the landlord on an agreement to pay rent, can 
transfer the grove against the wishes of the land¬ 
lord, {Richards, C, y, and Bannerji, 7*) Ismail 
Khan v, Mithu Lal. 17 i. C. 856 = 

» 11 A. L. J. 649. 

4 


S. 4— —Suit for recovery of money 
^%ydv<^nt of pfoducprrRevenue Court, 


-— —S. 4 (2)—Land — Meaning of, if 

includes grove land, 

A grove-holder is a tenant within the 
meaning of the Act. (Tudball, y,) Chotten 
Lall V , Hari Narain. 13 I. C. 6M (A). 

- S. 4 (3) — Interpretation — ‘Land—Meaning 

of. 

S. 4 Cl. 3 of the Tenancy Act does not cover a 
small plot partly occupied by a bamboo clump and 
partly by buildings. (Pearson, y,) Bindyachal 
Pd, Gobind Rai v, Rur Kurmi. 

L. R. 3 A. 405. 

- S. 4 (3)— Rent. 

An annual rent agreed to be paid by a person 
to the zemindar for cutting and grazing grass 
on the latter’s land is rent within S. 4 (3). (Ryves, 
y.) Manohar Lal v, Mt. Gauri Raintan. 

22 I. C. 16 = 12 A.L. J. 36. 

- Ss. 4 (5) and .34 — Person occupying land 

without consent of the Zemindar — Liability — yuris~ 
diction of Revenue Court. 

A person occupying land without the consent 
of the land-holder such a trespasser can be 
ejected as a non-occupancy tenant by a suit in a 
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AGRA tenancy ACT-(II of 1901.) S. 4. 

Revenue Court according to S. 4 (5) and S. 34 of 
the Act if he does not pay rent. (K lox^ y.) Balli 

V, Naubat Singh. 16 1. C. 120 = 9 A L. J. 771. 

-S. 4 (12)— Improvement—Building on 

abadi, by agriculturist tenant. 

An agriculturist tenant has no right to build a 
shed upon a plot of land in the abaJi without the 
permission of the Zemindar although it was 
found as a fact that the tenant had been 

throwing rubbish over it for a long time. A 
structure built on such a plot of land does not 
come within the definition of imp'ovement as 
defined in S. 4 ( 12 ) (d) of the Tenancy Act. 

(GviiJin. y) Jagannath v. Gurdayai. Singh. 

10 I. C. 284 (2) A. 

- S. 4 and Ch. X — Land^ meaning of — 

Grove whether agricultural la>uL 

Land held as a grove, is not land held for 
agricultural purposes. The word ‘ land ’ in Chap¬ 
ter X of the Act is used in the same sense as in 
S. 4 (2). [Griffit and ChaniUr, jy.) Hadi Hasan 

Khan v. Pati Ram. 35 All. 200 = 

19 L C. 416 = 11 A, L. J. 236. 

- S. 6 — Construction, 

Owing to the too rigid classification of tenants 
in S. 6 all lessees including- Thekadars have 
to be included in the class of non-occupancy 
tenants. No adequate provision has been made 
for lessees holding under a sub-contract and in 
such cases the intention of ihe parties is liable to 
be frustrated. {i)aniels, y,) Inder Oeo Rai v. 

Ram Charitter Rai. 741.0.971 = 

1923 A. 560. 

-- S. 7 — Usufructuary mortgage before Act^ 

Where an usufructuary mortgage of an 
occupancy holding was completely executed 
and became enforceable prior to the Agra 
Tenancy Act but the mortgagor had not devi- 
vered possession thereof: Held, the mortgagee 
could sue for possession even after the passing 
of the Act in a proper Civil Court. {Hussain 
and Chamier, yyf Hi^RSANS Rai v, Srinivasa Rao. 

12 1.0.631 = 8 A. L. J. 1301. 

- ^,%—Fixedrate tenancy—Cannot be created 

by contract, 

A fixed rate tenancy cannot be created by 
contract, because a fixed rate tenant is defined in 
S. 8 of the Act and no person can be classed as a 
fixed rate tenant who does not come within the 
definition. 28 All. 747 Ref. {Daniels, y.) Inder 

Deo Rai v. Ram Charitter Rai. 74 I. 0. 971 = 

1923 A. 560. 

- Ss. 9 and QQ—Scope of—Section applies 

only to disputes between Landlord and tenant 
Presumption under stcHon is conclusive, 

S. 9 of the Agra Tenancy Act is very limited in 
scope and applies only where the dispute is be¬ 
tween a landlord and his tenant and relates to the 
nature of the tenancy. A dispute may arise in 
proceedings to which the landlord is not at all a 
party. Under S. 20(1) of the Tenancy Act the 
interest of a permanent tenure-holder or of a fixed- 
rate tenant is heritable according to his personal 
law. Whereas other tenancies devolve according 
to the rule laid down iA Section 22. A dispute may 


AGRA TENANCY ACT~(II of 1901.) S.IO. 

verv well arise between the rival heirs of a deceas¬ 
ed tenant and the question of the true nature 
of the tenancy may have to be decided in a litiga¬ 
tion to which che landlord is not a party. It is 
not open to either set of these heirs to go behind 
the entry at the last revision of records and 
adduce evidence to the contrary. The presump¬ 
tion under S. 9 is conclusive. 

There are many ways in which fixed rate tenan¬ 
cies may come to an end, e, g, by surrender, 
ejectment, express agreement with the landlord, 
or as in this case, by merger. I cannot therefore 
see how one can shut out evidence directed to 
show that a new position has arisen since the 
settlements. (Lindsay and Sulaima, yy.) SheO 

Nandan V. Balgobind Misra. 45 A. 744= 

21 A.-L. J. 697=74 I. G. 647= 
L. R. 4 A. 333=1924 A. 91. 

--S. 9— Suit for a declaration that a revenue 

entry ts wrong is nut maintainable, 

A suit for a declaration that an entr 3 ^ in the 
Revenue Records as to the nature of a tenancy is 
wrong, is not maintainable in view of S. 9 of the 
Act. (Walsh and Wallach, f f,) Ram Saran v. 

Lalji Upadhya. 43 All. 615 = 19 A. L J, 653= 

63 I. C. 711=3 U. P. L. R.-{A.) 79. 

- S. 9 —Entry at fixed rate tenancy — 

Presumption conclusive. 

The entry as to fixed rate tenancy mentioned 
in S. 9 of the Act is conclusive proof of the 
nature of the tenancy only and not of title. 
(Richards, C. y,, Tudball and Chamier, yy ) 
Jainata Pathak V. Kalka Upadhya. 

13 I. C. 643=34 AIL 285=9 A. L. J. 238. 

- -S. 10 — Proprietor—Right to — Khudkasht — 

Possession* 

Khudkasht can only be held by a proprietor 
who is in possession. When a proprietor makes 
a transfer, he loses his sir and khudkafit rights 
under S. 10 of the Tenancy Act even in the land 
which he has been cultivating for 12 years and 
becomes an ex-proprietory tenant. He obviously 
cannot claim khudkasht rights in land which he 
only begins to cultivate at the time when he loses 
his possession. {Ryves and Daniels, yy^ Gulab 

Singh v, Shib Lal. 21 A. L. J. 331= 

L. R.4 A. 206=741.0. 286= 

1923 A. 347. 

S# 10 —Mortgage of khudkasht lands '— 
Mortgagor becomes ex-proprietary tenant. 

Where an owner of khudkaM lands, 
usufructuarily mortgages the lands, he becomes 
an ex-proprietary tenant and under law he is 
liable to pay only three*fourths of the rent 
which is ordinarily paid in respect of non¬ 
occupancy holdings. (Siilaiman and Kanhaiva 
yy*) Baloeo Singh v. Chhail Behari Lau 

591. 0. 688=18 A. L. J. 944. 

S, 10— Ex-proprietary tenant — Excess rent 
under compromise, if recoverable. 

The deft, sold his rights in a village to the plff. 
and became an ex-proprietary tenant in respect 
of certain lands which he was cultivating. In 
a suit for ejectment a compromise was made 
by which the deft, agreed to pay an enhanced rate 
of rent: Held that i S. 10 was mandatory and 
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the compromise was hot binding. (Tudball and 
Rafiguit yy.) Muxsa Ram d. Ganoa Ram. 

18 A. L. J. 282 = 551.0. 889 = 42 A. 334= 

2 U. P. L. R. (A.) 71. 

-Ss. 10 and 21 —Usufuictuary mortgage of 

sir — Covenant not to set up ex-proprieiary r/ghts — 
Relinquishnunt of sir. 

If a covenant to relinquish the sir lands is 
part of a transaction of sale or of mortgage, 
then the agreement to surrender will be void 
as unenforceable, no matter what ingenious 
devices may be employed to give colour to it. If a 
Court is satisfied that there was first of all a 
transfer by way of sale or mortgage and that 
the transferor, having obtained the status of an 
ex-proprietary tenant with full knowledge of 
that fact and of the rights preserved to 
him by statue, deliberately chooses as a 
separate transaction, to relinquish his ex-proprie¬ 
tary tenancy into the hands of the proprietor, 
or of the mortgagee in possession, the law cannot 
protect a reckless and imprudent man against 
the consequences of his own acts. (Piggott and 
Walshj yy.) M[R Dad Khan v. Ramzan Khan. 

40 All 449 = 44 I. C. 988 = 16 A. L. J. 329. 

-S. 10 — Contract as to rate of rent — Enforce¬ 
ability of. 

S. 10 of the Act merely fixes a maximum rent 
and does not prevent the party concerned from 
contracting for a lower rate or agreeing as to the 
prevailing rate of rent; but such an agreement 
is not enforceable as it stands. An order unJer 
S. 10 (5) fixing the rent to be paid by the ex-pro¬ 
prietary tenant is necessary ; but that order might 
be passed on the agreement of the party. (Piggot 
and Walsh, yff) Jahangira v. Kariar Hussain. 

44 I C. 513 = 16 A. L. J. 212. 


transfers his share he becomes an cx-proprictaiy 
tenant in respect of sir land of the entire co¬ 
parcenary body and not only of his transferee. 
{Hiu.ain and Ch unier, yy.) KisORi Lxlv. TodaR 

Singh. 13 I. C. 535 = 9 A. L. J. 244. 


-Ss. 10 and 202—Exchange — Exproprlc- 

tary tenancy—Suit for po'.session in Civil Court 
Deft, pleading tenancy — Procedure. 


I By S. 10 no ex-proprietary tenancy arises where 
there is an exchange of Zetninearis between 
co-sharers. If in a suit for possession in a Civil 
Court, the deft, pleads tenancy, the Court of 
first instance must follow the procedure laid down 
, in S. 20d and require the deft, by order in writing, 
‘ to sue within three months in the Revenue Court 
! for the determination of the question whether the 
I deft, is plff.’s tenant. (Stanley, C. y. and Banerji, 
I ‘y.) Kura Singh ZJ. Challu. 33 All. 507 = 

' 10 1. C.845=8A. L. J. 329. 

'-——S, 10 (12)—Uiufruetu try mortgage of 

j Zeni’-ndari including Sir— Ex-pvjprictary tenant — 

, Right of mortgagee — N. W. P. Kent Act, S. 1. 

A Zemindar usufructuarily mortgaged a portion 
of his Zemindari including Sir in lts96. In 1907, 
a portion of the same Zemindari was sold by 
! auction. The auction purcha^^ers got rent assessed 
. on the portion purchased by them. In 19i2 they 
' ejected the Zemindar himself from that share ; a 
\ suit was then brought to eject the mortgagees 
from two of the plots. Hel^ that the mortgagees 
could not be ejected in as much as the usufruc¬ 
tuary mortgage having been made before the 
Agra Tenancy Act, the Zemindar had not become 
an ex-proprietary tenant in respect of his S r, A 
new Act. could not affect the mortgagee’s rights. 
(Knox, y.) Bhagwana v. Bhagawand Oas. 

30 I. C. 911 = 13 A. L. J. 925. 


S. lO^Ex-proprietary tenant —Contract 
to pay higher rate of rent, whether enforceable. 

A contract by an ex-proprietary tenant stipulat¬ 
ing payment of rent at a higher rate than that 
allowed by Section 10 of the Agra Tenancy Act 
is illegal. (Richards, C. y. ani Bannerjec, J.) 

PiRA V. SiTAL PeRSHAD, 36 All 155 = 

221.0.935 = 12 A. L. J. 136. 

---*5. 10 — Partition — U. P. Land Rev, Act* 

Ss. 122 to 129, 

Perfect partition of a mahal under the U. P. 
Land Rev. Act does not create ex-proprietary 
tenancy under S. 10, Agra Ten. Act. (PiggoU, y.) 

Sarnam Singh Bisram Singh. 9 A. L. J. 701 = 

16 I. C. 81 

•- S. 10 — U. P. Land Revenue Act — Co-sharer 

who has transferred his share—If becomes ex proprie¬ 
tary tenant of entire co-parcenary body. 

Where a co-sharer in an undivided mahal 
transferred his sharer to a third person and 
became an ex-proprietary tenant in respect of sir 
land in his possession and the third person after 
trying to eject the co-sharer and failing in it, 
sued the lambardar for profits on the ground of 
neglect by the latter. Held, that the lambardar 
was not liable as he could not have been 
considered to have neglected to collect the rent. 
p 0 r Hussain^ y* —When an undivided co sharer 


- -S. 11 — Occupaicy right —12 years occii- 

pati ms creates, 

' A right of occupancy is created by twelve years’ 
continuous occupation under S. 11 of the Agra 
Tenancy Act and this right is not affected by the 
fact that the tenant was recorded as a non-occu¬ 
pancy tenant and did not claim a higher right, 
i (Stuar., y.) Prag Narain Angad. 

L. R. 3 A. 132 = 70 I. U. 495 = 1922 A. 55. 

J 

( 

! --S. 11 — Oce ipa tcy rights — Possession of 

landholder ftandultHt—fenant ij acq.iires rights. 

Per Walsh, y .—A tenant who has held the same 
‘ land continuously for a period of 10 years gets 
occupancy rights, but this only refers to 
I a tenant to whom the landlord righcfully 
i leases the land possessed by i.im. Where 
the landlord obtained possession of the 
land fraudulently by colluding with the guardians 
of a minor, the possession is not legal and the 
, tenant having obtained from the landholder 
( possession, which in its nature was a fraudulent 
: one, did not acquire any rights of occupancy or 
I otherwise by holding the land continuously for 12 
! years. (Walsh and Ryves. yy.) Jammu v. Mahadeo 

j Prasad. L. R. d. A. 195 = 66 I. C. 559 = 

! 4 U. P. L. R. (A) 84 = 1922 A. 294. 

f 

-‘S. Yl^-Qccupai.cy right — Crtation, of by 

landlord. 
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A landlord can agree that his tenant should 
have the rights of an occupancy tenant and, 
amongst others, the right not to be ejected so 
long as be pays his rent and observes the condi¬ 
tions of his tenancy. (K^chards^ Cy. and Bannerji^ 
y.) Bhola Nath Tewari v, Suraj Bali Rai. 

41 AIL 223 = 49 L C. 357=17 A. L. J. 120. 


- ^S. 11 — Mutt — -Mahunt—Occupancy holding 

—Acquisition of. 

The manager of a tnuft can acquire an occupan¬ 
cy holding on behalf of the mutt for it is not neces¬ 
sary that the owner should personally cultivate. 
{Rickardsy C. J. and Tudbalf 7) Parmanad Singh 

V, Ramanand Gir. 35 All. 474 = 211. C. 43 = 

11 A. L. J. 761. 

Ss. 11 and 34 —Holding of tenancy with¬ 


out payment of rent—Consent of Zemindar — Acquisi¬ 
tion of occupancy right. 

Section 11 of the Tenancy Act provides that 
a tenant who hat been in possession of a holding 
for over 12 years with the consent'of the Zemindar 
can acquire an occupancy right in the holding 
notwithstanding non-payment of rent. S. 34 of the 
Agra Tenancy Act does not apply to such a case. 
(Richards, J.) Khushi Rama v. Maha Singh. 

10 I. C. 112 (A.). 
Ss. 14 and 22 —Grove land—Suciession 


— yurisdictiou. 

Land held as grove is not held for agricul¬ 
tural purposes and therefore the Tenancy Act 
does not apply and S. 22 is inapplicable in 
the matter of succession to such land and the 
Civil Courts have jurisdiction to entertain a 
suit. (Sunder Lai, J.) Habibullah v. Kalyan 

^AS. 25 I. C. 169=12 A. L. J. 1C80. 

- S.18 — Not exhaustive — Ag reemcnt— ‘ ‘G rove- 

landj*' 

The methods provided by S. 18 of the Act 
for the extinction of an occupancy tenancy 
are not exhaustive, but such tenancy may be 
extinguished by agreement express or im¬ 
plied between the Zemindar and the tenant 
Where a Zemindar gave "permission to an 
occupancy tenant to plant trees, and the 
tenant planted trees and the land ceased to 
DQ agnculluraU Heldy that the land ceased to 
be an occupancy holding and became a ^^grove 
land.” (Wahh and Wallach, JJ.) Jaleswar 
Sahu V. Raj Mangal. 43 All. 606 = 

63 I. C. 437=19 A. L. J. 616. 


S. I^Relmquishment of ex-proprietary 
tenancy—Validity—Delivery of poisesiion itecessarf 

Mere e.xecution of a deed of relinquishment by 
an ex-propnetary tenant cannot amount to con¬ 
structive fraud on behalf of the landlord. In order 
that the registered deed of relinquishment should 
operate as a valid surrender it is necessary that 
sctual possession should be made over by the 
ex-proprietary tenant to the landlord. [7 All. 847 
(F. B.); 20 Ail. 2l9 (F B.); 27 I. C. 586 *,31 1 C 
794 followed.] Where according to the pl^ti'ff’s 
case Itself as put forward in the plaint, thfe de¬ 
fendants were actually in possessioii lJUt as 
3 M b-tenants and where the fact that tli%were 
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in actual possession when the 'deed of 
relinquishment was executed was nowheiT 
denied. Held there is no necessity for delivery 
of possession because the landholders were 
already in actual physical possession. Where 
the Revenue Court passed a decree for 
ejectment in favour of the plaintiff after failure 
of defendants to file a suit for declaration of right 
as proprietors and the plaintiff was put in pos¬ 
session : Held, the decision of the question of sub¬ 
tenancy against the defendants by the Revenue 
Court bars the defendant from contending that 
they have been in possession as landlords. The 
mere fact of the removal of the plaintiff's name 
from the revenue papers as an exproprietary 
tenant does not affect the question. The 
delivery of possession whether actual or 
formal to the plaintiff amounted to the plaintiff’s 
getting possession as exproprietary tenant (the 
title which he had claimed) and a suit for actual 
possession within six months from that date, is 
not barred. (Goknl Prasad, Bhagwant v* 

72 I, C. 1024=1923 All. 113. 
“ - Ss. 20 and 79 — Occupancy tenant^ 

Transferee Position of—Possessory right — Ejectment, 

The transferee from an cocupancy tenant has 
no title to the land but he has a possessory title 
good against all the world except the Zemindars. 
Consequently a person who is not a mtmber of 
the Zemindari body cannot forcibly oust the 
transferee without incurring a liability to pay 
damages. (Goknl Prasod, y.) Rameshwar Dube v, 
Sheo Harakh Dube. . 66 I. C. 529 = 

4 U. P. L. R. (A.) 87 = 1922 A. 277. 

S. 20 Mortgage void—Personal covenant. 

Where a usufructuary mortgage is void of an oc¬ 
cupancy holding a personal covenant to that effect 
IS also unenforceable. (Lindsay and Stuart, yy,) 
Har Prasad v, Sheo Gobind. 20 A. L. J. 3l8 = 

67 1. C. 792^44 A. 486 = 1922 A 134. 


o J- • ?' Mortgage of occupancy holding’^ 
Relinquishment by mortgagor—Right to redeem, 

A relinquishment by the mortgagor of an oc¬ 
cupancy holding in favour of the Zemindar for a 
cash consideration is in law a transfer of the right 
to redeem. (Stuart, y.) Yad Ram v. Baldeo 

64 I. C. 418 (A.). 

- S. 20 Occupancy holding — Sale of in 
execution is not valid. 

A court is precluded under S. 20 of the Act from 
ecreeing a sale of an occupancy holding and a 
judgment-debtor is entitled to object to it even in 
execution proceedings. A Court executing a decree, 
no jurisdiction to order such a sale. (Bwierjee, 
Raftque ^7.) Katwari v. SiTA Ram. 

43 All. 547=3U. P. L. R. (A.)99= 

631. 0.264=19 A. L.J. 473. 

4 

'8.20— Attachment and sale. 

The holder of a decree against a permanent 
lessee of a Zemindari can attach and sell trdes 
standing on the land. (Tudball and Sulaiman, JJ.) 
Kiratarath Gir v. RaghunandaN Ram. 

57 I. C. 198=2 U. P. Ji.R. (A.)2«3, 
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" S. 23 —Executhn of decree — Trees ou 

ex'pfipriet.iry holdvtg. 

Trees existing on an ex-proprletary hoi iing arc 
appurtenant to the hoUling an.l not liable to 
attachment anJ sale in execution of a decree' in 
vicvv of S. 20 (b) of the Agra Tenancy Act. 
(Ba'inerji^ y.) Phaki Lal v. Bau Mohan Singh. 

54 I. C. 805 (A.). 

— —S. 20 — Mortgage of occnpa icy holding — 

S«i^ Jor redemption, 

A usufructuary mortgage of an occupancy 
holding in 1903 is void under S. 20 of the Act. 
Where the mortgagor sued to redeem the mort¬ 
gage and offered to pay the money due there¬ 
under: HeUi^ that the plff. is entitled to get 
back possession on his paying the mortgage 
money as he had offered to do. [Richards^ C. j, 
and Tudball, J,) Ramjan v. Bhl khal Rai. 

47 I. C. 852 = 16 A. L. J. 747. 


-Ss. 20 and 122 —Occupancy tcnaucy — 

Transfer—Acquisttion by member of joint Hiniin 
family—Profits throivn into comm-m stock — Pt,r:>onai 
law — Applicability, 


A special statute like the Agra Tenancy Act can 
and do s mo-lify the operation of the oroinary 
Hindu law in certain matters. S. 22 of the Act 
mouifies to a limite t cxcent the Hindu law. Where 
the tenancy is created in favour of one member 
of a joint Hindu family, his th»*owing of ihe profits 
derived from the tenancy into the comm .n stock 
does not change the tenancy to the family. The 
interest of a non-occupancy tenant or an occupancy 
tenant is not transferable except under S. 20 of the 
Act. (Piggott and Wahh^ f j-) Kalluv. Sital 

40 All. 314=44 I. C. 717 = 16 A. L. J. 225. 
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- Ss. 20, 31 and Wl— -Scope of. I 

In 1897 an occupancy tenant mortgaged by 
conditional sale his occupancy tenure. The 
mortgagee brought a suit for foreclosure which 
was decreed. In execution the mortgagee i 
obtained possession of the holding through 
Civil Court in 1912, The Zemindar or his 
I'epresentative was not made a party to these 
proceedings. A suit by him against the occu¬ 
pancy tenants and the mortgagees, in a Civil 
Court, to declare that all the proceedings 
consequent on the mortgage were null and 
void and to eject the tenant and h s transfeice 
was not cognizable by Civil Court, under Ss. 
20, 31 and J67, but the Civil Court, could 
grant the declaration asked for. If an illegal 
transfer of any description whatsoever is made 
by the tenant, the landlord, if he wishes to 
interfere in the matter, must do so by a suit 
in a Revenue Court under S. 31, (Tudball^ J.) 
Lachmi Narain V, Kalka Prasad. 

26 I. C. 419 = 13 A. L. J. 43. 

- S« 20 —Sir land—Right of mortgagee to 

possession—Pirpetual lessee from the mortgagor. 

Where during the pendency of a mortgage suit, 
the mortgagor made a perpetual lease of hib j/r, 
the mortgagee purchasing the property in execu¬ 
tion of his decree cannot bring a suit to eject the 
lessee as he could not maintain a suit for posses¬ 
sion against the mortgagor under the Tenancy Act. 

8 
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{Rich C. y, aid Banerice, y.) Ghcrh 

Sital Kuau. 23 I. C. 102 = 

36 All. 24S -12A. L. J.diO. 


S. 20 —M n t^age if ocenpmey hoiiing 


Sub-mortgage—Right of sub-niortgagic. 

A sub-mortgagee from the mortgagee of a 6 xod 
rate holding and an occupancy hoUiuig can re¬ 
cover his money from the morigagce if no imercst 
in ojcupancy holding had been transterred to him 
under the deed of the sub-mortgage. [RichurdSf 

C,y. and Lvlc, y.) BALGOUiNo BuaGat Nac.ina 
Misir. 10 1. C. 745 = 35 All. 405. 

-Ss. 20 and 31— m favojsr of 

Landlord—Occupancy hid-dini^—illegal and I'oal, 

An occupancy tenant can transfer his interest to 
his landlord only in the manner provided in the 
Act, nameiy, by abandonment of the lioUiing. A 
simple mortgage by an occupancy tenant ot liis 
interest in his liolding in favour of his landlord is 
a nullity wliether made before or after the Tenancy 
Act. 29 A. 3J7, Ref. (Chamt: i\ f.) Badri Mullah 

V. Sudama .\1al. 16 L C. 981 = 10 A. L. J. 176. 


- S- 20 —Ocenpancy tenant—Decree for sale 

of h nise of oeeupancy tenant, 

Un ler the \ct the occup nicy holding of .a tenant 
is not transferable an3 cannot bo sold in execution 
of a decree. Tlic dwell ng house may be deemed 
to be appurtenant to the hoUiing. {Sta ;ley, C, J , 
and Baicrr , J .) Rvmdial Naurat Sinc'.ii. 

33 All. 136 = 9 I. c. 931 = 8 A. L. J. 190. 

- S. 20—Effect of sale after the passing of 

the Act. 

The effect of a sale in execution of a decree on 
a simple mortgage, of a zemindari and sir which 
had been subsequently usufructuarily mortgaged 
to the defendant is to determine the usufructuary 
mortgage if such usufructuary mortgage liad been 
executed before the passing of the Act. Tlic effect 
of the sale if it took place after the passing of the 
Act is to make the cx-proprictary rights which 
accrued by reason of the usufiuctuary mortgage 
not transferable. (Sianlcy^ C. y. aqd Qriffin^ y,) 
Dwarka Chand V, Khadim Husain, 

9 I. C. 553 (A.). 

-S. 20 —Occupancy holding—Usufructuary 

mortgagee. 

An occupancy tenant after mortgaging his 
holding with possession cannot relinquish it in 
favour of the Zemindar so as to deiermiiiC the 
possession of the mortgagee. (Knox and Kara- 
mat Husain, yy.) Chotby Lal v. Shkoral Singh. 

33 All 335 = 91. C. 217=8 A. L. J. 117. 

-S. 20 (2) — Ex-proprietary holding — 

Execution sale. 

Exproprietary holdings cannot be sold in 
execution of a decree according to S. 20 (2), Agra 
Tenancy Act. A purchaser cannot recover 
possession of the lands or of the trees on the plot. 
(Kicha'ds^C.y. and Banetjce,y.) Chunni Lal v. 

BiRi Singh. 41 AIL 346= 

50 I, C. 430=17 A. L. J. 302, 
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"Ss. 20 (2) and 25 IX)—-Mortgage of occii- 

ptancy holding—Suit for possession by lessee against 
usufmctuayy mortgagee in possession—Ltease granted 
and registered by mortgazor during the pendency of 
proceedings for compulsory registration of mortgage. 

An occupancy tenant made a usufructuary 

mortgage of certain plots of lands but during the 

pendency of the proceedings to get the mortgage 
deed registered granted a registered lease of some 
of these plots of land and no fraud or collusion 
on the part of the lessee was proved and the 
lessee sued to recover possession from the mort¬ 
gagee who had been put in possession : Held^ that 
the lessee was entitled to possession without 
having paid the mortgage money. (Piggoti a)id 
Wahh^ y y,) Habib-ul-l.\h v. Manrup. 

40 All. 228 = 43 X. G. 514=16 A. L, J. 137. 

'S* 20 (2)— Ex-proprietary tenancy, 

A and B were co-sharers of an undivided patti. 
A sold his share to C and became thereby an 
ex-proprietary tenant of his Sir holding. The patti 
being undivided A became an ex-proprietary 
tenant of the entire body of co sharers and C had 
not the exclusive right of collecting rent from him. 
{Griff.n^ y,) Bhagavandix v. Debi Prasad. 

12 I. C. 630 (A.). 

-—^S. 21— W. P, Rent Act, XII of 7SS9 

—-Validity of mortgage of occupancy holding — 
Surrender of holdings if affects rights of mortgagee. 

An occupancy tenant could not confer the rights 
of occupancy on his mortgagee but he could give 
him the right to possess and hold his holding 
before the passing of the Agra Tenancy' Act. 

Therefore the mortgagor could not surrender his 
holding to prejudice the rights of his mortgagee 

and the landlord cannot validly take the surrender 
with the knowledge of the mortgage. (Richards^ 
C, y, and Banerjecj y.) Chhiddu v, Sheo Mangal 

Singh. 39 All. 186 = 39 I. C. 585 = 

15 A. L. J. 44. 

“ 'S. 21 — Suit for possession. 

A usufructuary mortgagee cannot recover 
possession of an occupancy holding if he got 
possession after the Act came into force. 
{Walshy y.) Najaj Khan v. Girdharia. 

32 I. C. 593 (A.). 

- S. 2\-~Mortgage of occupancy holding 

Zemindar taking rent from morterastce-- 
Ejectmeiit, 

An occupancy holding was mortgaged with 
possession by the tenant in 1901. The Zemindar 
accepted rent from the mortgagee. In 1911 the 
tenant relinquished the holding : Held, that the 
occupancy holding having come to an end, the 
mortgagee was a mere tenant of the Zemindar 
liable to be ejected by him. (Chamier, y.) Chand 
Mal i;. Sarju. 30 I. C. 70 (A). 

-S. 21 Transfer of trees on waste land by 

tenant. 

A tenant cannot transfer trees planted by him 
on the waste land of a village which is not his 
occupancy holding and therefore an auction sale 
of such trees does not give the transferee the 
ownership thereof. {Smdtr Lai, y.) Ram Sarup 

V. Jaoannath. 25 I. C. 152 (A). 
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- S. 21 —Mortgage of cultivatory holding 

—Validity, 

A mortgage of a cultivatory holding is under 
the Act void; but once a mortgage has been 
created, the mortgagor will not be entitled to get 
back possession without restoring to the mortgagee 
the money received from him. {Banerji and 
Tudball, yy.) Bahoran Upadhya v. Uttamoir. 

33 All. 779 = 12 I. C. 112 = 8 A. L. J. 931. 

-S. 21 (2 )—Occupancy holding—Mortgage 

before the Act—Execution of decree. 

On a mortgage of an occupancy holding made 
before the Agra Tenancy Act if a decree for 
possession is passed in favour of the mortgagee 
in 1912 the mortgagee is entitled to possession. 
3 A. L. J. 40 ; 8 A. L. J. 1301 Ref. (Tudball and 
Rafique, yy .) Rang Lal Kuar v. Kishori Lal. 

37 All 278=23 I. C. 278 = 13 A. L. J. 300. 

-S. 22— ydni holding—Mortgage of 

portion—Right to redeem. 

Where two persons are in joint cultivation and 
a portion of the holding is mortgaged by one, the 
other is entitled to redeem. (Kanhaiya Lal, ,y.) 
Ganesh Din v, Lachman Singh. 

74 I. C. 755 = 1924 A. 147. 

---^S. 22 — Inheritance—Daughters sons and 

collattrals. 

Under the Agra Tenancy Act, a daughter’s son 
or a collateral can only inherit if he shared in 
the cultivation ot the holding at the lime of the 
tenant's death. (Gokul Prasad* y.) Shaikh 
Satyad Hussain v. Shaikh Wali Muhammad. 

731. C. 1030 (2) = 1923 All 451. 

--S. 22 — Succession (f Widow, 

A widow who succeeds to an occupancy holding 
on the death of her husband may not have any¬ 
thing more than a life-interest therein ; but she 
would be an occupancy tenant for the time being 
and the succession would open out on her death 
to the heirs of the last male holder and would 
go to the persons entitled under S. 22 of the 
Agra Tenancy Act and then in existence, provided 
that if those persons are the daughter’s sons or 
collateral male relatives in the male line of 
descent, they must be co-sharers in the cultivation 
of the holding at the time when the last occupant 
died. Case-law discussed. (Kanhaiya Lal, J,) 
Bhawani Bhikh V, SiDH Nakain, 701. 0.820= 

1923 A. 18. 

■ S. 22 Death of occupancy tenant before 
Act Succession by widow — Reversioners, when ^can 

succeed—Law governing— Hindu .Law modified by 

N, W, P, Rent Act, S, 9. 

An occupancy tenant died before the Agra 
Tenancy Act of 1901 came into force and was 
succeeded by his widow. She died after the Act, 
and the reversioners claimed to succeed; Held, 
succession must be governed by Hindu Law as 
modified by the N. W. P. Rent Act, S. 9 and they 
could succeed only if they cultivated jointly with 

tenant, (Ryves and GokuL Prasad, 

yy.) Bechu Singh v, Baldeo S’ngh. 

20 A L. J. 165=4 U. P. L. R. (A.) 12= 
44 A, 327 = 651. Q. 507=1922 A. 84= 

ti. R. 3 A. 93. 
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AGRA TENANCY ACT (II of 1901) S. 22. 


-—S. 22- Acquisition oj ocoiipaiicy rij^hts 

by %t)idon‘ — Succession—Oiiuf^aitcY rights if trans- 
fitable and hiritablt . 

Under the Act X ot 185^) the rij^ht of occupancy 
tenancy was neither transferable no?’ heritable 
and came to an end on the death of the tenant if 
it took place before the passing of Act XVIII of 
1873. If the tenant’s widow remained in posses¬ 
sion in such case, she acquires the rights of an 
occupancy tenant by twelve years adverse po;:- 
session. If the widow having acquired a title by 
prescription dies after the coming into operation 
of the Agra Tenancy Act, the succession to the 
holding is governed by S. of the Act. 7 \V. 
R. 5l8, 13 B. !-. R. -74, Ref. {(iokiil Prnsud »}uii 
Stuarty yyd Maniwi. Singh 7'. Raj lV\in'\B 
Singh. 

L. R. 3A. 66 - 44 AIL 376- 
65 L C- 824 -20 A. L. J. 181-1922 A. 31. 

-S, 22—On iipaiicy tenaniy—Devolution- ■ 

yoinf holding. 

The devolution of interest of an occupancy 
tenant of a joint holding is governed by S. 21 
and his successorsin-interest cannot redeem 
a mortgage effected by him of his interest in 
the property. {Piggot and Wahh^ .7^-) Mctasaddi 
Lal V , Day \ Sha.nkaw. 

2U, P. L. F. (AU)417 = 62I. C. 103- 

L. R. 2 A. 3 

--S. 22 Joint Hindu Family oh'ning tenure 

—Death of a member. 

Where one member of a joint Hindu family 
which has acquired an occupancy tenure dies, 
the tenure devolv's on the remaining members 
and therefore S. 22 of the Agra Tenancy Act 
. does not apply to the case, (7 ndball and 
Sutaiman, JJ.) Mendya 7*. Jhurya. 

18 A. L. J. 769-571. C. 272- 
2 U. P. L. R. (A.) 257-42 A. 668. 

— -S. 22. Proviso — Joint Occupancy holding. — 

Death of one tenant — Succession. 

Where a deceased tenant of a joint occupancy 
holding was in separate possession of a specific 
plot, held that the other co-owners, sharing as they 
did in the cultivation of the holding in which the 
deceased tenant had an interest, were entitled to 
succeed to his share undsr S. 22 of the Act. 
[Richards. C. J. and Banerji, J.) Bhui' Singh v. 

Jai Ram. 46 L C. 387 = 16 A. L. J. 459. 


”— -S. 2Si -Joint Hindu family as tenant. 

Death of one member. 


When a joint Hindu family constitutes one 
tenant and one of the members dies, the surviving 
members continue to be the tenant and such mem¬ 
ber has no interest which devolves after him on 
any one in particular. [Richards^ C. J. and 
Rafique, J.) Mahabir Singh v. Bhagwanti. 

38 All. 325 = 33 I. C. 110=14 A. L. J. 278. 


S. 22 —Succession to daughters. 


The sons of daughters are equally entitled to the 
occupancy holding of the last male owner (mater¬ 
nal grandfather). [Richads^ C, J. and Tudball, J.) 
BijaBSHAR Ahir V. Dukhram Ahir. 

38 All. 197=32 1. C. 771=14 A. L. J, 127. 


: AGRA TENANCY ACT (II of 1901) S. 22. 

I 

I - - S. 22 Suitession—Occupancy holding'- 

' Hindu Laic. 

I 

r An occupancy tenant died, while the Act of J881 
\yas in force, leaving a w^idow and a daughter. 
The widow succeeded and died while the Agra 
Tenancy Act was in force. In a suit betw'een the 
brothers and nephews of the original occupancy 
tenant and his daugliter for succession, hcldy that 
I the daughter was entitled to succeed whether the 
provisions of the 'fenancy Act applied or not. 

; {RichardSy C. J. and Bancriee. J.) Nathu v. 

^'OKAUA. 37 AIL 658-30 I. C. 215 = 

13 A. L. J. 947. 

—^-S. 22 l.incal descendant -Adoption - 

! Rfffcl of. 

I 

I Once a boy lias been adopted into anothei' family 
he ceases to be a lineal descendant of his natural 
father. [Richards. C.J.and TndbaUy J.) Tmauman 
1 Singh r-. Dal Singh. 

37 All. 7 = 27 I. C. 34-12 A. L. J. 123. 

- S. 22- -Succession — Daughter's sou — 

Daughter succeeding to her father while Rent Act 
of I8S1 was in forcee. 

Where a daughter succeeded to her father 
in respect of a hoi ing under a permanent 
lease while the Rent Act of 1881 was in force 
but died after the Tenancy Act of 1901 came 
into force : Held, that her son w^as entitled to 
I succeed, (Richards. C. J. ana Banerjee. J.) 

Daoki Rai V. Parbati. 23 I. C. 100 (A.). 

--S. 22 —C)cc/e/ancy tcnant'-Inhcvitance. 

I 

I Where on the death of an occupancj' tenant 
j before the Act, his wiviow succeeded to the liolding 
j and died after the Act came into force, the 
daughter of the tenant is not entitled to 
succeed to the occupancy holding. 32 A. 314 
dist. (RyveSy J.) Sumari z/. Jageshar. 

20 I. C. 7 (A.). 

- S. 22 -Adopted son — Lineal descendant. 

A Sudra can take a daughter’s son in adoption. 
An adopted son is a lineal descendant w'ithin 
I S. 22. (Richards. C. J. and Baniurji. J.) Lala 

V. Nihar Singh. 34 AIL 658-16 I. C. 181 = 
j 10 A. L. J. 299. 

f 

-S. 22— Occupancy holder's succession — 

Mahomedans—Personal law. 

The personal law' of the parties has nothing 
j to do with the rule of succession laid down by 
S. 22. A son of a Mahoniedan does not 
succeed to the exclusion of the son of his 
deceased bi’other. [Griffin and Chamur. JJ.) 

Ali Baksh V. Bakkatulah. 34 AIL 419 — 

14 I. C. 181-9 A. L. J. 488 

- S. 22 —Occupancy holding — Succession — 

Chela —Illegitimate son. 

Succession to an occupancy holding under the 
Tenancy Act, is in the legitimate male lineal 
descent. An illegitimate son of a person who 
is not a Sudra cannot succeed to his occupancy 
holding. Neither can a Chela succeed to the 
occupancy holding of a Mathadhari ascetic. 
(Bannerjiy J.) Jageshar Jati v. Bindeshri 

Prasad. 111. C. 936 = 8 A. L. J. 731. 
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AGRA. TENANCY ACT (II of 1901) S. 22. 

-S. 22—^Vi(iow succeeding to occupancy 

holding. 

The interest of a Mahomedan widow succeeding * 
to the occupancy holding of her husband is a 
limited one and comes to an end on her death or 
re-marriage. {Griff y.) Jhabbar Musalman v, 

SuRAj Prashad. 9 L C. 894(A,). 

--Ss. 23 to 30 — Thekadars are tenants. 

Thekadars are tenants for the purpose of apply¬ 
ing che provisions of the Tenancy Act and the 
provisions of Ss. 23 to 3J regarding the right of 
sub-leasing are applicable to them, 6 A. L. J. 649, 
Re'\ [Dan.els^ y.) Dvder Deo Rai v. Ram ChariT- 

ter Rai. 741. C. 971=1923 A. 560. 

-S. 25— Sublease in contravention of, 

cannot be enjoveed. 

Where a sub-lease is made in contravention of 
S. 25 of the Agra Tenancy Act, by not being made 
under a regiscered instrument, the agreement is 
unenforceable and cannot be given effect to by a 
court of law, {Lindsay, y.) Oharman v, Sukhi, 

73 1. C. 981 = 1923 A. 453. 
- - Ss. 28 and 29 —Exproprietary tenant — 

Rent not fixed by agreement or by decree—Suit Jor 
arve ars of vent. 

The purchaser of zemindari rights could not 
maintain a suit to recover rent from the usufruc¬ 
tuary mortgagee of the vendor of the zeniin.iari 
righ.s, when the rent was not fixed either by 
agreement of parties or by decree of Court. 
(i<ichards and Tudball, f-J.) Kamta Prasad v. 

Panna Lal. 35 All. 123 = 

181. C. 575 = 11 A- L. J. 29. 

-S. 31 — Inaction oj landlord in gifting a 

sttb-leasc declared void — Effect. 

A landholder might accept and recognize a 
transfer but if he wishes to repudiate it he must 
do so at an early date and bring his suit within 
one year of the transfer. Where the landlord was 
found to be the sub tenant of a transferee under 
an invalid lease from the ex-proprietary tenant, he 
is liable to be ejected at the instance of the ex- 
proprietary tenant. (Golad Rnnad, J.) Makhan 

Lal V. Debi Prasad. 1923 A. 401 f2), 

--S. 32 — Applicability. 

S. 32, Agra Tenancy Act, does not apply to a 
suit to recover a fractional share in a holding 
against a person in lawful possession. (Daniels^ y.) 
Ram Kishan Rai v. Sheo Sagar Pakdey. 

73 L C. 462. 

S. 32. —Division of holding—for 
possession of portion of holding. 

Where the plff. sued for possession of a por* 
tion of a fixed rate tenancy alleging that he was 
the owner thereof and the deft, was a tres¬ 
passer, the suit is not barred by S. 32 of the 
Act. 31 A. 3.8, foil. {Richards, C, y, and 
Banirjee,y,) Kedar v. Deo Naraisl 

30 L C. 89=37 AU. 656 = 13 A. L. J. 919. 

7 “;-S. Occupancy holding—Included in 

loint family protrYty-^Pahition—Suit for posussion- 


AGRA TENANCY ACT (II of 1901) S. 34. 

A suit for partition of joint family property 
is not bad because it includes an occupancy hold 
ing. The Court need not sub-divide the holding 
against the provisions of the Tenancy Act, but 
it can allot the occupancy holding to one party 
or can leave the same undivided with a declara¬ 
tion that the parties are jointly entitled thereto. 
(Richards, C. J. and Tudball, y.) Dwarka v, 

Rampat. 24 I. C. 235=36 All. 461 = 

12 A. L. J. 696. 

-Ss. 33 and 34 — Tenant in possession. 

Agreement to pay at a certain rate is not 
affected by S. 34 which applies to possession 
without the landlord’s consent. The tenant is 
liable to pay the rent agreed upon by him 
under S, 33 of the Act, {Knox, A, C. y. and 
Banerjee, y.) Hotilal v, Chuttan Lal. 

511. C. 15 (A.). 

-Ss. 34 and 177 —Proprietary title pleaded — 

Appeal lies to District Court. 

Where in a suit in ejectment, the defendant 
sets up a proprietary title within S. 177 (ej of the 
Agra Tenancy Act, an appeal lies to the District 
Court. (Daniels, y.) Naujadik Rai v. Ram Jatan 

Rai. 73 I. C. 534 (1) = 1923 A. 558. 

-S. 34 — Person in possession for more than 

12 years. 

Under S. 34 of the Tenancy Act a person who 
has cultivated land without the consent of the 
landholder becomes a tenant when the landholder 
chooses to acknowledge him to be so, either by 
suing for rent or by suing for ejectment. It is at 
the option of the landlord to treat such a person 
either as a trespasser and sue him in the civil 
courts or as a person liable to pay rent and sue 
him in the Revenue courts, but until the land- • 
lord has exercised this option such a person 
cannot be considered to be a tenant. {Gokul 
Prasad, J.) Tarip v. Asa Ram. 

73 I. C. 212 = 1923 A. 419. 

•-S. 34. — Suit for rent undci'—When tenable. 

A Thekadar of a village from the Zemindar 
sued the defendant for rent under S. 34 of the 
Agra Tenancy Act. Agreement for payment of rent 
had never been made between the parlies ; nor 
was ever any rent formally got assessed by any 
Court. Hdd, that the suit was not tenable. 8 
A. L. J. R. 1087 Ref. (Ryves, y.) Mannu Lal 
V. Babu Ram. 1923 A. 402; 

^Ss. 34 and 177 —Order of remand—No 

appeal lies. 

No appeal lies to the High Court from an 
order of remand passed by the District Judge in 
an appeal under the provisions of the Agr^ 
Tenancy Act from the Court of the Assistant 
Collector. (Piggvtt and Walsh, Jf ) Jai Prasad 

Dalsingar. 60 I. c. 991=19 A. L. J 146. 

' S. 34 —Effat of—Commencement of tenancy^ 

A suit in the Civil Court for the ejectment of a 
person is not barred where the person is not a 
tenant. The relationship of landlord and tenant 
commences only after rent has been paid dr 
asbessed. (Rtchardi, C. J. and Bantrj.e. J.) 

Mukh Ram v. Chhajju. 17 A. L; J. 640= 

501. C. 734=1 U. P. L. R. 74. 
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AGRA. TENANCY ACT (II of 1901) S. 34. 

—— Ss. 34 and 193 —Ocntpancy of land with¬ 
out consent of lan ilotd—Ejectimnt d'xree—Rev 'ntic 
CoitH^-UsufrucUi iry mri^age of Sty before th: Act 
—Mortgagee in possession. 

Plaintiffs were in possession of %ir land under a 
usufructuary mortgage effected prior to the passing 
of the Agra Tenancy Act. DePts. who had acquired 
in part the equity of redemption got possession , 
of these lots. Piffs. sued to eject dePts. in the 
Revenue Court. The defts. denied the relation¬ 
ship of landlord and tenant and also raised other 
pleas. They were referred by the Revenue Court 
to the Civil Court, The Civil Court held the piffs. 
were entitled to remain in exclusive possession as 
mortgagees and that the defts. had acquired a 
share in the equity of redemption. Held, that the 
defts. could be ejected under S. 34 of the Agra 
Tenancy Act. Per Walsh^ The words “ a 
person occupying land without the consent of the 
landlord ” in S 31 of the Act mean one who enters 
into occupation without express consent or with¬ 
out any previous arrangement, 9 A. L. J. 71, foil, 
(Piggdt and Wafshy JJ,) Jagadar Deo Singh v. 
Ali Havimad. 

40 All 303=44 I. C. 919 = 16 A. L. J. 249. 

- S. 34- -Civil and Revenue Court, 

A suit in a Civil Court under S 31 of the Act is 
not barred by reason of a prior suit in the Revenue 
Court by the plff. for ejectment of the deft, on the 
ground that he was holding against his will. 
(R,chards, C. f., Baicrjee and Tudball, 

Nandan Singh v. Ganga Prasad. | 

35 All. 512 =23 L C. 832 = 11 A. L. J. 786- 

- S. 34 — Partition-—Possession with)ut con- ' 

sent of Zamind.ir—^iiit to recover rent. 

Where deft, continues in possession of the land , 
allotted to the piffs. on partition, a suit for rent 
.against the deft, at such rate as the Court might 
think fair and equitable is maintainable under 
S. 31 of the Act. 20 A. 296; 2 A. L. J. 1 dist. 
(Griffin aud Ryves^ ff.) Khuhal Singh v. i 

Adraran Singh. 20 I- C. 183 = 11 A- L. J. 377. 

i 

i 

- Ss. 34 and 95 —Suit for rent—Rent to be 

agreed bt tween landlord and tenant^ or fixed by th? 
Cuurt—Atnendnient of plaint—Suit for occupation 
without consent—Second appeal. 

To get rent from agricultural tenants the 
landlord must either make an agreement with 
them for the rent or get it fixed by the Court. 
An amendment that the defendant occupied 
the land without plaintiff’s consent cannot be 
allowed in second appeal in a suit for recovery 
of rent on the basis of a compromise with the 
tenant. iChamiery y) Sheo Gopal Pande v. 

Baldeo Singh. 12 I. C. 183 = 8 A. L. J. 1087, 

-- S. 34 — Tenant — Consent — Occupancy, 

The case of a tenant holding land with the 
consent of the Zemindar falls under the 
section and not of one who occupies as a 
tenant. (Stanley, C. J. and Ba terji ^.) Chidda 

SiNOH V, Rup Ram. 101. C. 224 (A.). 

'—— S. 36 — Suit by grove-holder — Wrongful 
(Appropriation of fruits-^Suii lies in Civil Court. 


AaRA TSNANOI ACT (II of 1901) S. 41. 

The plaintiff was a grove-holder and the defen¬ 
dant the Zemindar. Tne suit was brought on the 
allegation that the defendant being entitled to one- 
fourth of the fruits of the grove hud wrongfully 
appropriated one half of the fruits. The suit was 
filed in the Small Cause Court claiming the value 
of the fruits wrongfully appropriated. The defence 
was that the suit was cognisable only by the 
Revenue Court being a suit contemplated by S. 36 
of the Tenancy Act, and that, therefore, the 
jurisdiction of the Civil Court was ousted by S. 167 
of the same Act. Heldy that the intention of the 
framers of the Tenancy Act was to include such a 
case as the present within the jurisdiction of the 
Civil Court, and if S, 36, as framed, does not cover 
it, it is merely because the possibility of such a 
case was noc thought of at that time when the 
section was drafted. (Oaiiels^ f.) Raja Rabi 
Pratab Narain Singh v, Mahanth Ram Prasad. 

45 A. 725=21 A. L. J. 646 = 74 I. C. 502 = 

ii. R. 4A. 331 = 1924 A. 125. 

" Ss. 40 (3), 44 and 57— Suit for declaration 

that dtfendants have no interest in holding lies in 
Civil Court. 

Considering S. 40 (3), neither S. 44 nor 

S, 57 debars a Civil Court from entertaining a 
suit regarding an entry made on the basis 
of possession in the tenant’s register. A^ suit 
for declaration that the defts. have no interest 
in or concern with the occupancy holding of 
which the plff. is the sole tenant is cognizable 
by the Civil Court as it is not a suit seeking to 
have the defts. declared to be tenants of a 
particular class. (Lindsayy f.) Daulat Singh v, 

Indar Singh. 63 I. C. 97 (All.). 

-— Ss. 41 and 35 —Oral agreement for enhance 

inent of rent is not enforceable, 

A claim for enhanced rent under an oral agree¬ 
ment or unregistered deed cannjtbe enforced in 
a revenue court. 23 I. C. 417, Ref. (Stua>'ty y.) Prag 
Narain v, Angad. 70 I. C. 495 = 

L. R. 3 A. 132 = 1322 A. 65, 

-S. 41- -C7. P. Land Revenue Act (III of 

1901). 3j —Agreement for payment of enhanced 
rent by tenaii of ex-pr jprUfary lulding, 

A tenant of an ex-proprietary holding can validly 
execute an enforceable registered agreement, 
prior to the expiry of 10 years from the creation 
of the tenancy, for payment of enhanced rent. 
(Kicliardsy C. y, and Banerjee, y.) Bhairon Prasad 
V. SOMVAR PURl. 3/1. G. lOJl- 

39 All. 318 = 15 A. L. J. 117. 

- Ss. 41 and 97—.4 greement to enhance rent 

if not registered must be in toviting and athsied 
under S. 97. 

An agreement enhancing the rent of a tenant 
under S. 41 of the Act must be in writing and 
attested under S. 97 of the Act if not registered 
under the provisions of the Registration Act. 
(Walshy y) Muhammad Yunis Ali Khan v. Kaian 

Singh. 34 I. C. 369 (A.). 

"S. 41— Agreement to pay enhanced rent. 

An agreement to pay enhanced rent is not 
illegal, when there has been no legal enhancement 
within iO years. (Griffin, y.) Bhola v, Maho¬ 
med Habibul Rahman Khan. 10 I. C. 465 (A.)« 
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AGRA TENANCY ACT (II of 1901) S. 51. 

-S, 51 — Government revenue — Remission — 

Biswadavan Sahiq are entitled to benefit. 

The iiswadaran sahiq of a village were in pos¬ 
session of their holdings and they were allowed 
to collect rent from the tenants of those holdings 
subject to payment of a certain rent to the propne- ] 
tor 21 days before the Government revenue fell | 
due, and there was a remission of Government 1 
revenue for a certain year, Held, that the biswada- \ 
van sahiq had a right to the benefit of the remission j 
according to justice, equity and good conscience as ; 
according to S. 51 of the Act they were not entitled ' 
to collect any rent from the tenants from whom i 
they used to collect rents before the remission was | 
granted. (Lindsay and Kanhaiya Lai, JJ) \ 

Natha V. Gobind Ram. 64 I. C. 153= I 

19 A. L. J. 681. 

•- S. 51 (5) —Distraint of crops by Zemindar — 

Suspension of rent—Offence under S. IBS, I . P. C. 


AGRA TENANCY ACT (II of 1901) S. 57- 

■--Ss. 57 and 63 (a) —Alienation by Hindu 

widow—Suit by reversioners for ejectment does not 
lie. 

A Hindu widow s estate is not a life estate and 
it is not an estate held in trust for reversioners. 
She represents the estate and has power to 
make alienations subject to the rights of rever¬ 
sioners to have those alienations set aside if they 
are found to be either not for legal necessity-or 
not for the benefit of the estate. They do not 
cease to be operative. A reversioner therefore 
cannot institute a suit for ejectment in the 
Revenue Court without setting aside the aliena¬ 
tion. (Stuart, y.l Kandhya v. Raj Kunwar. 

75 I.C. 681 (2)=1923 A. 367 (2). 
-Ss. 57, 65 and 167 — Landlord' and tenan^ 

—Tree cutting by occupancy tenants—Suit for 
damages—Maintainability—Small Cause Courts — 
y urisdictlon. 


An order suspending or remitting arrears of 
rent under S. 51 of the Agra Tenancy Act is not 
an order prohibiting the landholder from receiving 
the same if tendered or from attempting to realize 
the same by lawful means. Its effect is simply ! 
to make him lose his right of suit in respect of 
the arrears remitted or suspended during the 
period of suspension. A Zemindar may have 
a right in law to distrain for the suspended 
arrears in which case he is not to be punished for 
availing himself of the right. Even if he has 
not got the right of distraint his only liability is to 
compensate the tenants inconvenienced thereby. 
(Piggott, 7.) Emperor v. Ram Sarup. 

30 I. C. 722=16 Cr. L. J. 674 = 13 A. L. J. 619. 

- S. 56 —Ejectment of sub~tenant—Revenue 

Court, 

Where an occupancy tenant under a compro¬ 
mise of a suit in a Civil Court sub-let a portion of 
his holding to another person for a fixed rent, the 
latter is a tenant within the meaning of S. 56 of 
the Agra Tenancy Act and she could be ejected 
only in accordance with that Act. (Stuart, y.) 

Ram Gajadhar v- Mt. Surtani. 71 1. C. 381 = 

1923 A. 343. 

-Ss. 56, 57, 58 and AgrkuUnral 

purposes'—Grazing—yurisdiction of Civil or 

Revenue Court—Stiit for (jectment of tenant. 

The words “agricultural purposes*’ must be 
construed in their ordinary sense; they refer to 
tilling and cultivation for purposes of raising crops. 

In their widest >sense, the words may include 
grazing, but it is impossible to hold that all land 
held for grazing purposes is land held for agri¬ 
cultural purposes. A suit for ejectment of a 
tenant from pasture land, not held for agricul¬ 
tural purposes is cognizable by the Civil Court. 
(Ckamier, y.) Mohib Ali v. Surat Singh. 

15 L C. 743 (A.). 

- S. 56 — yurisdiction of Civil and Revenue 

Courts, 

A suit for ejectment on the footing of tenancy 
will not lie in the Civil Courts even though relief 
has not been obtained in the Revenue Courts. 
(Knox and Karamat Husain^ Narain Singh 

V , Gobind Ram. 9 I. C- 10^ = 

33 All. 523=8 A. L. J. 431. 


S. 167 of the Act does not debar the plff. from 
claiming damages in a Civil Court on the 
allegation merely that defts. had taken advantage 
of their position as tenants and cut down treess 
belonging to the plff. The pIFf’s. claim is cognizable 
by a timall Cause Court. The cutting down of trees 
is not necessarily detrimental to the land within 
S. 57 of the Act. (Piggott, y.) 'VUnsukh Ram v. 

Birjraj Saran. 461. C. 971= 

40 All. 646=16 A. L. J.621. 

--Ss. 57 and 111— Court Fees Act, S. 7. 

Cl. XI (cc)—-Suits Valuation Act, S. 8. 

A suit for ejectment of tenants under S. 57 
(,b) of the Tenancy Act is within S. 7, cl. xi (cc) 
of the Court-Fees Act and where the valuation 
for Court-Fees is, under that clause below Rs, lOO 
the value for the purposes of 'jurisdiction also, 
is the same and therefore no appeal lies under 
S. 177 of the Tenancy Act. (Sundir Lai, y.) 
Nandan Singh v. Debi Din. 25 I. C. 975= • 

12 A. L. J. 933. 

S. 57 (a), (c) — Ejectment—Mere non-pay¬ 
ment of rent not sufficient. 

Mere non-payment of rent is not sufficient for 
ejectment. For the maintainability of suit a decree 
against the appellant for arrears of rent is required. 
(filears, C. y. and Piggott, y.) Mahant Kuber 
Das V. Ram Din Kalwar. 45 A. 5= 

1923 A. 14 (2)=20A. L. J. 769. 

j-Ss. 57 (b) and 177— Ejectment—Injurious 
act — Brickfield—Conversion of land into. 

Plff. granted a perpetaul agricultural lease of 
certain land to deft, who sub-let a portion to the 
other defts. for the purpose of making bricks. In a 
u' ejectment of the deft, on the ground 
that he had done an act inconsistent with the 
purpose for which the land was let, held, that 

the suit was one under S. 57 (b) of the Act and 

an appeal against the decree of the Asst. Collec¬ 
tor lay to the District Judge. 6 A. L. J. 39. dist. 
It a tenant does an act inconsistent with the 

purpose for which the land is let in a pail of the 

land let out to him, he is liable to ejectment from 
the whole of the holding and not only a part of it. 
(Banerjuy ) EhNA v. Harkishen Das. 

28 I. C. 298=37 All. 272=13 A. L. J. 302* 
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— S. 57 (b) — Ejectment—Trees planted by 
Unant—Breach of contract* 

Planting trees by a tenant in contravention of 
the contract under which he holds the land, is an 
act inconsistent with the purposes for which the 
land was let and the tenant, in such a case is 
liable to ejectment under S. 57 (b). [Stanley^ C. jf* 
and Banerjiy J.) Shiam Narain Sin’gh v. Ram. 
Prasad. 10 L C. 23 (A.). 

-S. 57 (d) — ^rove-holder— 

Ejectment. 


A suit to eject tenant grove holders svand on a 
different footing from a suit to eject a tenant of a 
grove. Neither S, o7 of the Agra Tenancy Act 
nor any other provision of law entitles the land¬ 
lord to eject a tenant grove holder. [Stuart^ 

Sheo Prasad v. Babu Ram. 71 I. C. 350 = 

1923 A. 163, 

S. 57 (d) and Sch. C. No. l^—Proprietxiy 


tenant — Sub-lease for m)re than five years—Ejectment 
—Appeal t) District Court — yurisdictlon. 

Certain ex-proprietary tenants executed a sub¬ 
lease for more than five years. The Zemindars 
brought a suit in the Revenue Court under 
S. 57 (d) cf the Act for ejectment. The lessee 
contended that there had been a znri peshgi lease 
in his favour executed prior to the Tenancy Act 
and that he was not liable to ejectment. Held, 
that upon the allegations in the plaint the suit 
was one for the cancellation of an illegal sub-lease 
mentioned in Sch C. to the Tenancy Act in which 
an appeal ilay to the Revenue Court. {Richards, 
C. if. and Banerjee, J.) Ewaz Singh zj. Umrai 

Sin 4. 49 I.C. 732 = 41 All. 270 = 

17 A.L. J.189. 


- -Ss. 58 and Contract of sale—At^rce¬ 
ment to surrendej' ex-proprietary rights—Snryemhr of 
exproprietary rights afhr sale. 

A contract of sale including an agreement to 
transfer by surrender the ex-proprietary rights 
just after their creation is unenforceable by 
law. But if after a sale-deed has been executed 
of the proprietary rights and after the occupancy 
tenancy has come into existence, the ex-proprietary 
tenants desire to execute a deed of relinquish¬ 
ment in favour of the landlord, the law does 
not prevent them from doing so, even though 
it had all along been intended that they 
should do so. {Richards, C. J• and Pi^^ott, f.) 
Kamla Charas’ Shukal Sheo Shankar. 

36 I. C. 1007 (A.). 

- S..58 —Mortgage of Zemindari — Ejectment. 

A subsequent mortgagee of the entire 
Zemindari of the mortgagor is not entitled to 
eject the prior mortgagee of the mortgagor’s 
/ sir land, without redeeming that mortgage. 
(Sunder Lai, f.) Kalyan Mal v. Samondu, 

' 25 I. C. 272 (A.). 

-Ss. 58 and 95 —Declaratory suit that 

lease granted by agent was ivithout authority — 
yurisdiction of Revenue Court. 

A suit for declaration that a lease granted by 
the plff.*s agent is void as having been granted 
without his consent or authority is not main- 
taidable in a Revenue Court under S. 58 or 95 
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of the Act. {Rafi(iue and Piggott, 

Singh v, Rao Girraj Singh. 23 I. 0. ^05 (A.). 


--S. 58 (b)— S/n7 triable only by Revenue 

Court— Afypial to District fudge, or Revision is not 
maintainable. 


A suit uii.ier S. 5S (b) being triable only by a 
Revenue Court a District Judge has no jurisdiction 
to entertain an appeal, nor is an application under 
S. 115 of the C. R. Code to the High Court main¬ 
tainable. (Ryrc:. y.) S.vHHEi Husain v Nand 
Kishorf ^ ^ oJu — 

■■ T. n R91=:3 U. P. L. R. (All.) 94. 


_S. Q^—Ejectnient—Co-sharcr enfitltd to 

collect entire rciit can eject tenant. 

A co-sharer who is entit'-cd to collect the entire 
rent of a particular tenant is also entitled to eject 
him, as he is a landholder for the purpose of the 
Act. {Daniels, f.) Munhshar Tewari 7‘. Mt. 

Mahesha Kueri. 74 I. C. 197 = L. R. 4 A. 329. 

-*S. 67—Stipulation for poialty. 

A stipulation in a lease for a fixed period bind¬ 
ing the lessee to pay rent at an enhanced fixed 
rate per annum for an unspecified future period as 
a penalty, in the event of his failing to give up 
possession on his own account on the expiration 
of the lease, is unlawful within S. 23 of the Con¬ 
tract Act and would defeat the provisions of S. 57 
of the Agra Tenancy .-Xct. {Piggott, f.) Sanwal 

Kcnwar V. Murli. 10 A. L. J. 52 = 

16 1. C. 339. 


- - - S. 63 -Lease—Thcka lar can grant. 

The Tnekadar has the ordinary powers of a 
landlord including the power to grant a lease. 
(Shnpson, A. J. C.) Bhusan 7’. Jageshwar. 

^ 1922 Oudh 216. 

-S. 79 — Dispossession by Zemindar—Suit 

for possession—Limitation is 0 mouths. 

Where the Zemindar is responsible for the 
plaintiff’s dispossession from his holding, a suit 
for recovery of possession thereof is governed by 
the six months rule under S. 79. (Gokul Prasad, 
y.) Parsotam V. Ganpat Ram. 

731. C. 1012=1923 A. 517. 


-Ss. 79 aild 167 — yurisdiction—Suit for 

pcssession as occupancy tenait lies only in Revemie 
Court and damages. 

Where the plaintiff brings a suit for possession 
as occupancy tenant and damages for crops forci¬ 
bly cut and appropriated by the defendant claiming 
under a lease from the Zemindar held that the plea 
for possession was maintainable only in the 
Revenue Court and that the claim for damages 
must also fail. The suit was in effect an attempt 
to evade the provisions of the Agra Tenancy Act. 
The Civil Court cannot investigate, much less find 
on the allegations of the plaintiff that he is for 
one reason or other an occupancy tenant. Nor 
can it for the same reason decide whether the 
defendants are permanent lessees. A suit for 
declaration between two rival tenants may be 
brought in a Civil Court but a suit for possession 
as an occupancy tenant must be brought in a 
Revenue Court. (Kyves, y.) S[Ta Ram v. Chait 

Ram. L. R. 4 A. 291=711. C. 447=1923 A. 257. 
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-S. 79^yuris^iction — Provisions of Rent 

Act caniut be ivadtd by fiiing suit in Civil Court. 

It is not open to a party to evade the provi¬ 
sions of the Rent Act by bringing a suit so 
fr imed as to lie in the Civil Court the real object 
of which is to obtain a remedy which was obtain¬ 
able in the Revenue Court. 27 A. 372 foil. 
cind Stuart^ yj-) Pray\o Ahir v. 

Mahabir Ahir. L- R- 3 A. 233 = 

691. C. 811=1922 All. 317. 


•-S. 19—Ejrctmcut by landlord—Oviission to 

recover pnsesslm within six months by tenant 
extingiiishis his rights. 

The failure of a tenant to apply to recover 
possession of a holding from which he has been 
wrongfully ejected by the landholder within the 
period of six months allowed by the Tenancy Act 
bars not only his remedy but extinguishes his 
rights also. 21 A. 334 ; 13 A. L. J. 295, Ref. (Gokul 
Prasad, 7.) Bhikhari Singh v Jokhan. 

4 U. P. L. R. (A.) 104=68 I. C. 856 = 

1922 All. 124. 


-S. 79 — Grove—Is not a holding. 

Land held for a grove is not land held for 
agricul ural purposes and is not a holding 
and S. 79 of the Act would not apply to 
a suit by a grove-holder to recover possession 
of the grove. (Banerji, Tudball and Sulaiman, 
yy.) Kesho Prasad v. Sheopargash. 

3 U. P. L. R. (All)'117=64 T. C. 248 = 

19 A. L. J. 749 (F. B ). 


- “S. 79 —Civil or Revenue Court—Rent 

free grantee — Dispossession—Suit in ejectment. 

A suit by a rent free grantee for recovery of 
possession as such grantee against his 
Zemindar who has wrongfully ejected him is 
not provided for by the Agra Tenancy Act and 
lies in the Civil Court. {Piggott and Walsh, ff-) 
Gobind Rai V. Banwari Lal. 

42 All. 412 = 18 A. L. J. 383 = 58 I. C. 594 = 

2 U. P. L. R. (A) 93. 

- S. 79 —ynrisdiction of Civil or Revenue 

Courts—Suit by tenant for damages for crops, 
whether cogn.zableby Civil Court, 

A suit by a tenant against his landlord to 
recover damages for crops wrongfully cut by 
the latter is cognizable by a Civil Court. 
(Banerji, y.) Ram Sarandas v. Hari Ki>hen 

Koeri. 58 I. C. 511 = 18 A. L. J. 434 

• 

-S. 79— Suit for possession of holding 

—Civil and Revenue Courts — yurisdiction. 

If a person seeks to recover possession of his 
holding the suit should be brought under S. 79 
and is exclusively cognizable by a Revenue 
Court. [Knox, y.) Tajmal Hussain v, Ali 
Bahadur Khan. 56 I. C. 946 (A.). 

- S. 79“Sitf^ for possession by Mortgagee 

—Purchasir of a holding against zemindar 
—y urisdiction. 

A mortgagee of a holding purchased the hold¬ 
ing himself in execution of his decree. The 
Zemindar resisted his mutation of name. The 
mortgagee then sued for possession. It was 
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held that the mortgagee purchaser was a tenant 
and ejected illegally by the landlord and that 
therefore the mortgagee’s suit coming under S. 79 
ofihe Act was not cognizable by Civil Court. 
(Tudball and Rofqne, yy.) Abdul Hassan v, 

Makhdum Baksh, 39 1. C. 944=39 All. 455 = 

15 A. L. J. 502. 

- -S. 79 — Dispute between tenants. 

Where one set of tenants sued another for 
unlawful encroachirent on their lands and the 
Zemindar had nothing to do with the dispos¬ 
session : Held, the only remedy was one by a suit 
under S. 79 of the Agra Tenancy Act. (Chamier 
and Piggott, yy.) Harnarain v, Balwant 

Singh. 23 I. C. 452 (A.). 

- S. 79 — Person in constructive possession — 

Dispossession, 

A person who has been constructively in 
possession of a holding may be regarded as 
having been ejected within S. 79 and must sue 
under the section for poiasess'on of the holding. 
{Chamier and Piggott, yy.) Collector of 
Benares v. Shiam Das. 23 I. C. 302= 

13 A. L. J. 329. 


-Ss. 79 and 81 — Dispossession by lessee 

from Zemindar — Remedy. 

Where a lessee from the Zemindar dispossesses 
a previous lessee, there is a dispossession of the 
latter by the Zemindar through his tenant. The 
remedy of the dispossessed lessee is a suit under 
S. 79 of the Tenancy Act for recovery of posses¬ 
sion of the land, against the Zemindar and the 
person claiming through him within six months of 
the dispossession. (Baturji, y.) Balabhaddar 
ChACBEY V. SOMAROO Rai. 27 I. C. 914 = 

13 A. L. J. 295. 

-S. 79 — Fixed rate tenayicy — Succession — 

Successor dispossessed by Zemindar—Suit to 
recover possession — yurisdiction—Civil or Reve- 
Hue Court, 

Where a person succeeding to a fixed rate 
tenancy by right of inheritance is ousted by 
the Zemindar, he suffers an ejectment at the 
hands of the landlord within the meaning of 
Section 79 of the Agra Tenancy Act and his 
remedy lies by way of a suit under the Tenancy 
Act, such a suit is cognizable only by a Reve* 
nue Court. and Piggott, y }.) Badri 

Kasodhan V, Saiju Miser. 36 All. 55 = 

221. C. 668=12 A. L. J.23. 

-Ss. 79 and 95— yurisdiction—Civil or 

Revenue Cf)«r ^—Occupancy tenant not in possession 
—Suit for declaration. 

A suit for possession by a tenant illegally 
dispossessed by the Zemindar should be 
brought within 6 months of dispossession in 
the Revenue Court. A Civil Court has no 
jurisdiction to entertain such a suit, and declara¬ 
tion of his right to the property cannot be 
granted as it would be of no value. (Tudball 
and Rafiqiu, J J.) Srimahant Bramha Khushal 
V. SUMERA. 181, c. 957 

35 AU. 299=U A. Jj. J. 310. 
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- S. 79 —Suit for possissiou. 

A usufructuary mortgagee of a fixed rate 
tenancy, in possession under his mortgage, paying 
rent for the same to the landholder, is a tenant 
and if he is dispossessed by the landlord he should 
sue for recovery within the time laid down by S. 79. 
The suit, however, cannot be entertained by a 
Civil Court. {Piggottf f,) Ram Nai^aim Sinou v. 
Rampat Bhagat. 

161. C. 1007-10 A. L. J. 178. 

- S. 79 (1) (b) —Wrongful removal of crops 

by UvnUord. 

A suit for compensation for the value of the 
crops which were wrongly removed by the land¬ 
lord is one for damages for illegal ejectment by 
the landlord and should be brought in a Revenue 
Court. (r«d6a//, J.) Chet Ram 7'. iS ah aba. 

27 L C. 532-13 A. L. J. 102. 

-S. 79 (b )—Civil or Revenue Court—Suit 

for value of crops wrongfully cut and taken. 

A suit by a tenant for recovery of the value 
of certain crops grown by him but forcibly cut 
and removed by the landlord, pltf. not alleging 
dispossession is not one under S. 79 of the Act 
and {s cognizable by the Civil Court. (Bannerjiy 
y.) Ram Saran Das v. Hari Kishen Koeui. 

581. C. 511-18 A. L.J. 431 

- S. 82 —Relinquishment by a widow. 

Relinquishment of her limited rights in an occu¬ 
pancy holding by a widow who had succeeded 
thereto, to. the prejudice of the reversioner is not 
permissible. 27 All. 18 Ref. (Griffin^ J.) Jhabbar 
MuSALMAN V. SURAJ PRASHAD. 9 I. C. 894 (A.). 

-Ss. 83 and 20 —Sale or relinquishment of 

tx-proprietary rights, whether lawful. 

A sale of ex-proprietary rights or an agreement 
to relinquish those rights when they arise, is 
unlawful. (Karamat Husain and Chantier, ff.) 
iKRAMULLAH V. MOTI ChAND. 33 AIL 695 = 

11 L C. 17=8 A. L.J.826. 

- “S. 88— d/aw^o trees planted with landlord's 

consent are not transferable. 

Where it is found that trees were planted pre¬ 
sumably with the consent of the Zemindar on the 
occupancy holding by the tenant, the tenant ac¬ 
quires no transferable right. 13 A.L.J. 833 Foil. 
Si All. 545 Dist. {Snlaimanj f.) Abdul Rauf v. 
Raju Muhammad Shah. 75 I. C. 655 = 

1923 A. 340. 

- S. 88 —Occupancy tenant—Improvement 

made by consent of 17 out of 18 Zemmdars. 

Where 17 out of 18 Zemindars consented to 
the making of an improvement held that the court 
will not compel the occupancy tenant making the 
improvement to destroy it at the instance of the 
18th Zemindar as the benefit of that occupancy 
holding is the benefit of the whole village whether 
the plaintiff is interested in it or not. (.Stuart, f.) 

Reshna ,Bibi V, Bhawani Saran. 1923 AIL 281. 

-y--S. 90—Agreement — Improvement, 

An agreement by tenant not to take compen¬ 
sation for improvement made withouti consent of 

9 
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the Zemindar is illegal and unenforceable. (Griffin, 
y,) Bholat;. Mahommad Haubul Rahman Khan. 

10 I. C. 465 (A.). 

-S. 94 Suit by one co-sharer. 

One of several co-sharers can sue to recover 
rent to the extent of his share on the refusal of 
the other co-sharers to join as plaintiffs. 15 All. 
40, Ref. (Rafiqiic, f.) Fatah Bahadur v, Lalta 

Prasad. 17 I. C. 488 (A.). 

-S. 95 —Suit for declaration that defendant 

is sub-tenant lies only in Revenue Court. 

A suit for a declaration that the defendant is a 
sub-tenant of the plaintiff falls under S. 95 Agra 
Tenancy Act and is not cognizable by the Civil 
Courts. (Daniels, y.) Ghiswa v. Deo Narain. 

73 I. C. 947=L. R. 4 A. 460 = 1923 A. 568. 

——-—^Ss. 95 and 167 —Suit for declaration that 

deft, is only a tenant-at-will lies only in Revenue 
Court. 

Plffs. were Zemindars of a village in which L 
was an occupancy tenant of a holding. L died 
and on his death the defts. applied for mutation 
of their names in the place of L as being entitled 
to succeed to his occupancy holding. While those 
proceedings were pending a suit M^as brought by 
plff. in the Munsiff's Court for a declaration that 
defendants were not the grandsons of L and the 
defence was that the suit was not cognizable by 
the Civil Court. Held that the suit was not cog¬ 
nizable by the Civil Court. The appropriate suit 
for the piif s. to have brought was for a declara¬ 
tion under S. 95 of the Tenancy Act. Taking the 
pleadings, it was admitted that the relationship 
of landlord subsisted betv\'een the parties and 
that the tenancy was still subsisting. The only 
dispute was as to the tenancy. Was it an occu¬ 
pancy tenancy as the defts. claimed or a non- 
occupancy tenancy from year to year as the 
plffs. asserted ? Consequently S. 95 (a) and (6) of 
the Agra Tenancy Act applied to the case. An 
appeal in a suit under S. 95 of the Act lies to the 
Revenue Court and not to the District Judge, 36 
A. 48 ; 5 A. B. J. 374 ; 35 A. 299 Rel. (Mears, 
C. y. and Ryves, f.) Jagannath v. Balwant 

Singh. 20 A. L. J. 570=L. R. 3 A. 235 = 

68 I. C. 247=4 U. P. L. R. (A.) 194= 

44 AU. 692=1922 AU. 372. 

-S. 95 —Revemie Court—Oral agreement 

for enhanced rent—If enforceable. 

A claim for enhanced rent under an oral 
agreement or unregistered deed cannot be 
enforced in a Revenue Court. (Stuart, y.) Reag 

Narain v. Augad. L. R. 3 A. 132=70 I. C. 496 = 

1922 A. 55. 

--S. 9b—Suit by mortgagee for declaration 

of rights—Civil or Revemie Court. 

A suit by a usufructuary mortgagee of a 
fixed rate tenancy for a declaration of his 
rights is cognizable by a Civil Court and 
S. 95 does not apply to such a suit as there is 
no contract of tenancy between the mortgagee 
and the Zemindar. (Walsh and Wallach, yy.) 
Saudagar Singh v, Ganga Singh. 

63 I. C. 274=19 A. L. J, 702. 
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-S. 95— Applicability, j 

S. 95 refers to suits between landholders 
and tenants and does not apply to a suit 
between an occupan:y tenant and persons | 
who are alleged to be trespassers. {Lindsay^ 

T.) Daulat Singh v. Indar Singh. ' 

63 I. C. 97 (All.). 

- S. 95 — yuriidiction—Denial that plaintiff 

is a tenant, does not raise a plea of jurisdiction. 

The mere denial by the defendant in a suit 
under S. 95 of the Agra Tenancy Act that the 
plaintiff is a tenant, does not amount to a 
plea of jurisdiction. {Rafique and Ryves, yy.J j 
Ratan Singh v, Pran Sukh. 

43A11 368 = 19 A. L. J. 120= ; 
611. C. 44=2 U. P. L. R. (All.) 435. i 


{Richards and Bauerji 
Prasad. 



.) Kanhiram V. Durga 

All. 223 = 271. a 913 = 
13 A. L. J. 278. 


Ss. 95 and IQl—Suit for ejectment of 
tenant from year to year—Suit in Civil Court to 
cancel lease. 

Where a suit to eject the defendant on the 
ground that he was a non-occupancy tenant from 
year to year was dismissed by the Revenue Court 
as the deft, was holding under a lease and plff. 
next sued to cancel the lease in the Civil Courts, 
on the ground that the lease was given without 
authority. Held that the Revenue Court could go 
into the question of validity of the lease and the 
suit was barred. 25 All. 138, dist. {Richards, C. y. 

and Bauerji, y%) Ram Singh v. Girraj 

or? All Ai-onT n 731=19.4 T. J 19.59. 


-S. 95 —Declaration of the rate of rent — i 

Subseqxient suit for a higher rate. ; 

Declaration of the Court aa to the rate of j 
rent under the section bars a subsequent suit 
for higher rent. {Tndball and Sulaiman, yf-) 

ISHRi Singh v. Kalna. 57 I. C. 683= 

2 U. P. L. R. (A.) 369 (A). | 
--Ss. 95 and 167 — Civil and Revenue ! 

Court—Suit for declaration of occupancy rights, \ 

Where both parties come to Court admitting ! 
that there is a plot of land held under \ 
occupancy right each claiming to be entitled to | 
the holding, the suit is cognizable by a Civil \ 
Court. If plff. alleges that defts. and other 
persons are his zamindars, and he, as their 
occupancy tenant, asks for a declaration to 
that effect, the suit is barred from the cogni¬ 
zance of a Civil Court by Ss. 95 and 167 of the 
Agra Tenancy Act. (Richards, C, y, and Bauerji, i 
y.) Madan Lal V. Manzur Ahmad. j 

43 I. C. 652 (A.), j 

-S. 95 —Suit for fixation and arrears of rent, \ 

if maintainable, . j 

Where a tenant is in occupation of land with- j 
out an agreement and without a decree of Court 
fixing any rent under the Tenancy Act, the 
landlord can bring one suit for the determina¬ 
tion of the amount of rent payable and also for 
the arrears of rent payable for the period 
during which the tenant has been occupying 
the land without paying anything. {Walsh, y^ 

Hoti Lal v, Chutan Lal. 42 I. C. 898 (A.). 
-S. 95 — Rival claims to tenancy—Civil or 

Revenue Court, 

A suit between rival claimants to a tenancy can 
only be brought in a Civil Court, and not in a 
Revenue Court. A decision of the Revenue 
Court in a suit for rent between rival claimants to 
a tenancy would not operate as res judicata in a 
subsequent suit in the Civil Court, (Banerji, y.) 
Balbhaddar Chaubey V, SOMAROG Rai. 

271. C. 914=13 A L. J. 295. 

-S. 95 — Rival claimants to tenancy — yuris- 

dictio7i'-Civil Court, 

S. ^ of the Agra Tenancy Act deals with 
question arising between landlord and tenant, 
and not between rival claimants to a tenancy. 

A suit between rival claimants to a tenancy for 
ei^tablisbing title is cognizable by the Civil Court, 


- S. ^5—yurisdiction—Revenue Court or 

Civil Court—Suit for declaration of the status of 
occupancy tenant. 

A suit for a declaration that the plff. is an occu¬ 
pancy tenant and that he is not joint with the 
deft, in the holding is cognizable by the Revenue 
Court and not by the Civil Court. (Knox, y.) 
Diwan Singh v. Randhera. 

26 I. C. 713-12 A. L. J. 1322. 

- S. 95 — Rent — Court—Power to fix rent. 

Under Section 95, the Court has no power to 
fix the rent; it can ascertain only what in fact the 
rent payable is. {Richards, C. y. and Tudhall, y.) 
Ramcharan Lal v. Karim-un-nissa Bibi. 

37 All. 12=26 I. C. 121=12 A. L. J. 1131. 

- Ss. 95 and 167 —Declaratory suit by 

plaintiff—Heirship — yurisdietton, 

A declaratory suit by a plff. as to heirship to a 
deceased occupant under Ss. 95 and 167 of the 
Agra Tenancy Act is cognizable by a Revenue 
Court only. (Ryves and Ptge^oU, yy.) RamcHARI- 

TAR Rai V, JiANi. 36 All. 4B=211. C. 859= 

11 A. L. J. 1022, 

-S. 95 — Scope, 

The question of title to a tenancy between rival 
claimants is cognizable by Civil Courts and does not 
come within the scope of S. 95. 22 A. 83, 22 A. 

93, 33 A. 795 foil. (Richards, C, y, and Banerji, 
y.) Jagar Nath v, Ajudhya Singh. 35 All. 14= 

171. C. 376 = 10 A. L. J. 408; 

* 

- Ss. 95 and 167—Rival claimant to 

* 

occtipancy tenancy—yurisdiction of Civil Courts. , ^ 

Civil Courts are not precluded from determin¬ 
ing a dispute between rival claimants to an 
occupancy tenancy. 33 All. 795 foil. {Piggott, 

y.) Ganesh V, Kundan. 15 I. C. 33 (AO- 

--Ss. 95 and 167—S«i/ for declaration 

regarding various cesses recorded in the seUlemetit 
records, 

4 

A suit by the tenants of a village for declaration 
that no custom exists entitling the Zemindars to 
take from them certain cesses recorded in ■ the 
settlement papers is cognizable by a Civil'Court 
and not by a Revenue Court. (RizhardSyC. y. nnd 
BaJterjt, y.) Sheoambar Ahir v. The Collector 

OF Azamgarh. 34 All. 358=141. C. 188= 

9 A. L. J. 181. 
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- S. 95— Proprietary title — Appeal to 

Dt, Judge^Jurisdiciion—First Courts poivcr of, 
after retnaiid—C. P. Code, S. 115—Revision. 

In a suit under S. 95 of the Tenancy Act* 
the deft, pleaded that he was a proprietor and 
the claim was partially decreed by Assistant 
Collector. The Dt. Judge on appeal remanded 
the case for determining questions about rents. 
The first Court dismisseJ the suit on the 

ground that it had then nj jurisdiction to try 
it. The Dt. Judge did not also allow the appeal 
against it. It was held that the District Judge 

could hear the appeal and his refusal was a 

failure to exercise jurisdiction vested in him by 
law and that the first Court had no power after 
remand to decide that the suit did not lie. 

{Knox and Piggott, 7y.) Ramchauan Lai. v. 

Muhammad Shafi. 12 I. C. 107-8 A. L. J. 894. 

■■■—S. 95— Applicability and scope—Suits 

between rival claimants to occnpa'icy holding. 

Section 95 of the Agra Tenancy Act was in¬ 
tended to apply only to suits between a land¬ 
lord and a tenant and not to suits between 
rival claimants to holding. The Section 
applies only to matters specified in the section. 
(Richards, C. f. and Bancrji, J.) Bhup v. 

Ram Lal. 33 All 795 = 11 1. C. 268 = 

8 A. L. J. 1009. 

— —S. 96 — Applicability — Section does not apply 
to Thekadars. 

Even though a Thekadar is a non-occupancy 
tenant under S. 19 of the Agra Tenancy Act, 
nevertheless S. 96 can apply only to a non¬ 
occupancy tenant of an agricultural holding 
which a Thekadar is not; consequently he 
cannot sue under S. 96 in a Revenue Court, His 
proper remedy is to bring a suit for specific per¬ 
formance if there was a contract for permanent 
lease. (Ryves,y.) Girja Nano v. His Highness 
THE Maharaja Parbhu Narain Singh Kashi 

Naresh. 75 I. C. 605 = 1923 A. 398 (2.) 

■ "Ss. 97 and 47 — Rnhaicement of rent — 

Compromise in Court not made part of decree and not 
registered inoperative. 

Where a landlord dropped ejectment proceedings 
against a non-occupancy tenant on his agreeing to 
pay an enhanced rate of rent; but the terms of 
compromise were not embodied in the decree and 
the document was not registered, the enhance¬ 
ment is inoperative as contravening the provisions 
regarding registrations set out in S. 47 of the 
Agra Tenancy Act, and as not falling within the 
provisions of S. 97. (Piggott, y.) Dat Prasad 
Singh v. Gopal Ram. 

341. 0.234 = 14 A. L. J. 57. 

*—8. 97 (3) — Endorsemmt of document by 
Riveniu Officer—Registration Act, S. 47. 

A lease deed endorsed by Revenue Officer under 
S. 97 is as valid as if it had been taken to the 
Registration Office and registered under the Regis¬ 
tration Act. The deed takes effect from the date 
on which it was executed and takes priority over 
® subsequent lease of the same property though 
rogistcred prior to the former. (Chamier and 
"^ggotf, yy .\ Banwari Lal v. Khubi Ram. 

37 All. 69 = 26 I. C. 458=12 A. L. J. 1265. 


AGRA TENANCY ACT (II of 1910), S. 150. 

' ——— Ss. 102 and 167 —Rent payable in kind — 

I Refusal of tenant t'i cultivate land—Suit for damages. 

I A suit for payment of rent in kind, where defeu- 
I dant is alleged to have purposely left land fallow 
is triable only by a Revenue Court. (Ryves, y.) 
Raja Narandra BahaduK' Pai. v. Bafati. 

. 45 A. 7 = 20 A. L J. 771 = 68 L C. 985 = 

! 4 U. P. L. R. (A.) 20G = L. R. 3 A. 477 = 

1923 A. 50. 

-- S. 108 —Entries of payment of rent in a 

pocket book—Presumption as to full payment. 

In a suit for arrears of rent the defts. pleaded 
full payment of rent and produced a pocket book 
which contained certain entries of payments made. 
The piff. admitted the entries: Held, that the 
entries in the pocket book were not receipts with- 
I in S, 108 of the Agra Tenancy Act and therefore 
; they raised no presumption that the payment 
I entered into the book amounted to an acquittance 
in full of all demands up to the dates on which the 
' entries were made. (Stanley, C. y. and Bamrji, 
y.) Gulab Singh v. Debi Singh. 

10 1. C. 1002 = 8 A. L. J. 505. 

-7-S. 146 Suit for damages for wrongful 

' distraint—Cause of action — Limitation. 

The cause of action of a wrongful distraint 
under the first clause of S. 146, Agra Tenancy Act, 

' takes its origin on the day when it comes to 
an end and suit for dam ages may be lawfully 
institutediwithin the limitation period of 3 months 
from the said ilate. (Pigg^dt, Walsh and Lindsay, 

yy.) Jhabbu r. Batul. 45 A. 208 = 

' 73 I. c. 299 = L. R. 4 A. 1 = 1923 All. 146. 

j -—S. 148 and Sch. 4 No. 6— Suit for damages 

— Distraint—Cause of action — Knowledge — Limita- 
\ lion. 

^ We are of opinion that the decision under No, 6 
I of the 4th Sch. the limitation for a suit for 
compensation for wrongful acts of a distraint 
brought under S. 146 is 3 months from the date 
‘ on which the rights to sue accrued. Such a right 
to sue accrues when the plff.’s property is lost, 

> destroyed or damaged or he has knowledge of the 
' loss, destruction or damage. (Banerji and Tudball, 
yy*) Dambar Singh v. Balwant Singah. 

101. 0.502-8 A. L. J. 503. 

-S. 150 —Ordey rejecting petition of appeal 

—No revision lies. 

In a suit under the Tenancy Act the Assistant 
Collector passed a decree and a petition of appeal 
was presented to the District Judge. The suit 
' was under Sch. IV Group C. No. 39 of the said 
Act and under the provisions of Ss. 150 and 154 
of the said Act. The District Judge refused to 
entertain the petition on the ground that he had 
. no jurisdiction under S. 177 of the Tenancy Act. 

I On revision to the High Court held that no revision 
lay. 14 A.L.J. '281 Ref. (Piggott, y.) Adya Saran 
V. Kali Charan. 45 A. 567 = 75 I. C. 280 — 

21 A. L. J. 524=L. R, 4 A. 223 = 

1923 A. 580. 

--S. 150 —Resumption of MwM — Proprietor 

of Muafl, who is* 
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The holder of a perpetual Istimvav lease who 
has thereunder, all rights of all sorts subject to 
payment of rent to the Zemindar who could 
recover on default thereof is a proprietor of the 
Mahal within S. 150 of the Act and can resume a 
Miiafi comprised in the Mahal, {TndhaU and Ab- 
dul Raoof, yy.) Bai alSin^gh r Gour.sh 

Narain Singh. 40 All. 

16 A. L. J. 619. 

--Ss. 150—158, Cll. 'S.—Grove—Assessment 

of vent—Civil Court. 

A Civil Court can assess rent on a grove. 35 

All. 200, foil. {^nox,y.) President, KayAST i^ 

Pathshala V. Sheo Bal^^k. 24 I. C. 90 — 

12 A. L. J. 449. 

—S. 150 — Declaration—Rent free grantee 


yurisdiction, 

A suit for a declaration that the defendant is 
only a rent free grantee is exclusively triable by 
the Revenue Court. 7 A. L. J. 318 Foil. (Tudball, 

y.) Sturmer V, Ohatoo Rai. 9 I. C. 813 (A.). 
-S. 151 —' yudicial decision ’—Meaning of. 


The ‘Judicial decision’ in Section 151 of the Act 
and other similar provisions must be one pro¬ 
nounced by an officer competent to deal with the 
matter. (ChamieVy y.) Muhammad Karimullah 
Khan Jhaman Singh. 181. C- 734 = 

11 A. L. J, 277. 
Ss. 154 and 177 \f)—yurisdiction—Plea 

^ A 


of Civil Court—yurisdiction of io enteriain an 
appeal. 

A suit under Section 154 for resumption of land 
held rent free is cognizable only by a Revenue 
Court and even a plea about jurisdiction does not 
confer jurisdiction on Civil Court to entertain 
an appeal. (Banerjiy y.) Gulbi v. Mithan Lal. 

58 I. C. 661 (A.)=2 U. P. L. R. (A.) 416. 
-Ss. 154 and 177— for redemption — 

Rent free land—Revenue Court—Question of 

proprietary title in issue. 

A Zemindar took proceedings before an Asst. 
Collector to resume certain land under S. 154 of 
the Act. The defence was that the land was not 
resumable and that it had been held rent free for 
fifty years and by two successors to the original 
grantee. The Asst. Collector holding that the 
land was resumable passed a decree for ejectment. 
The defts. appealed to the Commissioner who 
dismissed the appeal. Upon revision the Board of 
Revenue held that the land was not resumable 
and the case was remanded to the Court of first 
instance for trial of the other issues. The Asst. 
Collector held that S. 158 applied, that deft, was a 
proprietor and proceeded to fix the revenue. Held, 
that faue an appeal lay to the Commis¬ 

sioner. A question of proprietary title was not 
in issue in the appeal merely because the defts. 
claimed by a ground of appeal the benefit of 
S. 158 of the Tenancy Act and the decision of 
the Board of Revenue in revision was not null 
and void. The Asst. Collector was, therefore, 
right in determining the matter upon remand. 
(Richards, C. y. and Banerji, y) Karehru v, 

Mathura Prasad. 41 All. 318= 

491.0.747=17 A. L. J. 195. 


AGRA TENANCY ACT (II of 1910), S. 158. 

_s. Landlord and tenant—Rent free 

gydjif—Forcible dispossession by zemindar. 

A zemindar cannot forcibly take possession of 
land granted rent-free until the grant is legally 
determined under Agra Tenancy Act. {Richards, 
C, y. and Ba7ierji, y.) ^mbika Prasad Jag 
Prasad Singh. 36 I. O. 90o (A.), 

-^Ss. 154 (b), (c), 158 and 177 (c)— 

Resumption — Proprietary title—Appeal to Dt. 

yudge—Questioii of law. 

In a suit for resumption of land held rent-free, 
filed in the Court of an Assistant Collector deft, 
pleaded that it had been held rent-free for a period 
of 100 years and that he was the proprietor of 
the land. Held, that under S. 177 (c) an appeal 
lay to the District Judge from the decision of 
the Assistant Collector. Notwithstanding the 
misapprehension by the District Judge of a 
certain entry in the Wajib~ul-arz and the omis 
sion to discuss the evidence upon which the find¬ 
ing was based, the High Court, in the absence of 
a certificate that the finding rested upon no 
evidence treated the decision of the lower 
Appellate Court as a finding of fact. (Piggott, y.) 


SuNDAR Lal v. Malthu. 


29 I. C. 710 (A.) 


- Ss. 156 and 15&— S/a/ for assessment o/ , 

rent—Revenue Court. 

A suit for the assessment of certain land in the 
occupancy tenancy of the defendant who had 
refused to pay rent falls within S. 156 of the Act. 
Reliance could not be placed upon the 
“headings” of chapters or descriptions given 
of sections in the margin of the same, especially 
in the case of the Agra Tenancy Act which 
could not be said to be a model of good 
drafting. {Knox, y.) Ajnasi Kuar v, PrayaG 

Singh. 45 I. C. 534 (A.). 

• i ' 

- S. 158 — Suit for resumption—Plea by 

defendant—Proprietary title. 

A plea by the defendant in a resumption suit 
based on S. 158 of the Agra Tenancy Act raises a 
question of proprietary title within S. 177 (e) of 
the Tenancy Act. {Lindsay, y.) Lalta PraSad v. 

Kharga. 45 A. 336 = L, R. 4 A. 84= 

21 A. L. J. 189=711. C. 773=1923 A. 313. 

- S. 158 — Rent-free grant in favour of Idol —■' 


Successors in office — Protest, 

Where a rent free grant of land was made in 
favour of the idol of a certain shrine, and not’in 
favour of the priest or manager of the shrine,^ 
successive priests in office of the shrine could not 
be deemed to be successors to the “ original * 
grantee” within S. 158 of the Tenancy Act. 
{Piggott and Walsh, yy) Mathura Prasad v, 

Rameshwar. 44 AIL 169=19 A. L, J. 964= 

65 L C. 371=1922 AU- 312. 

Ss. 158 and 167 —Muafi land — Suit.^for 


[ 


declaration of title to be brought in*Revenue Court, 

* I * • 

A suit for declaration that muafi rights 
have ripened into proprietary rights can only 
be brought in a Revenue and not in a Civil-. 
Court. 6 L C. 425 Foil. {Bannerjee and Piggoitf 
yy,) NaNHU 7J. Thakurji Maharaj. ' 

41 All. 37=461. C. 764=16 A. I,. J. 861- 
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— —S. \5S—Resumf>Hon — Portion converUd 
into grove. 

A portion of certain land held as rent-free 
grant was converted into a grove which was 
cut down and the land brought under cultivation. 
The entire area having been rent free the 
mere fact that a portion was converted into a 
grove did not alter its character as a rent 
free grant and under S. 158, it is not liable to 
resumption. Under the Rent Act there is no 
definition of the word “ land ” but the 
provisions applied to groves as well as to 
cuiturable or cultivated lands. (P^ggott and 
Walsh, yy.) Muhammad Isa Khan v, Muhammad 

Khan. 40 All. 60=42 I. C. 956 = 15 A. L. J. 867. 

■■S. 158 —Muafi — Resumption — Grant to 
temple—Two successors to original grantee. 

A rent free grant to Manager who was suc¬ 
ceeded by more than two successors for the 
benefit of the temple. In a suit by the Zemindar 
for the resumption of the inuaji, held, that the 
land was held in proprietary rights by the mahant 
on behalf of the temple and was not resumable 
under S. 158. (Piggott a>d Ryves, yy.) Bharat 

Das V, Nandrani Kuar. 39 All. 689 = 

421.0.818 = 15 A L. J. 769. 

— 'S. 158 — Grants after the Act. 

The section confers certain rights on certain 
individuals who have been occupying land tor the 
period mentioned in the section, irrespective of 
the date of commencement. It is not 
limited to grants made after the passing of 
the Act. {Richards, C. y. and Banerji, J.) 
Mahapat Rai V. Bharadwaj. 

371. 0.818=15 A.L. J. 200, 

~~ S. 158 — Appeal — Successor, meaning. 

The decision of a Revenue Court deciding the 
question of successor under S. 158 can be appealed 
against, in the Court of District Judge. Under 
S. 158, a survivor of a Hindu joint family is a 
“ successor.” {Walsh, y.) Dayal Puri v. \ 

Narayan Dott. 34 I. 0. 26 = 14 A. L. J. 878. ; 

I 

■-S. 15&-‘ Successor *—Meaning of. i 

* Successor ’ in S. 158 of the Agra Tenancy Act 
includes also a transferee (Stanley, C. y. and 
Banetji, y.) Sundar Singh v. Collector of ' 

Shahjahanpur. 33 All. 553= ! 

111.0. 514 = 8A. L. J. 539. | 

4 

— --S. 158— iRiJwi free grant—Resumption — Two j 

successors meaning of—Proof as te who was the 
^^Iginal grantee. 

S. 158 does not provide that the person succeed¬ 
ing must necessarily be the heir of the person 
who preceded him. For the purpose of this section 
it is not necessary to prove who the original 
grantee was. {Richards, y,) Nihal Singh v. Baldeo 

Fbrshad. 10 1. 0. 39 (A.). 

S. 159 — li. P. Land Revenue Act, S, 144 
'^Co'sharer. 

The word “ co-sharer ” in S. 159 means a ! 
person holding proprietary rights in the mahal | 
who is jointly and severally liable for land j 
I’evcnuc with other proprietors in the mahal and 
whose revenue is payable through the lambardar | 
under the provisions of S. 144 of the Land j 


; Revenue Act. (Piggott and Walsh, yy.) Murli 

Dhar V. Babu. 18 a. L. j. 121 = 55 I. C. 74 = 

2U.P.L. R. (A.) 41 = 42 A.311. 

j - S. 159 by lambardar, 

! A lambardar sued the deft, for tlie proper share 
of the Govt. Revenue on that portion retained 
I by the deft, and his predecessors for their main- 
j tcnance when they sold the village to the pre- 
! deccssors of plff. From the year 1872 till suit, 

I plff. paid revenue. Deft, was liable to pay his 
share of the revenue. An agreement to the con¬ 
trary would be void. {Richards, C.y. and 
Banerji. y.) Pachen Singh v. Jangjit Singh. 

39 All. 166 = 38 I. C. 647 = 15 A. L. J. 17. 
--Ss. 159 and 160—s iit for arrears of 

j revenue payable or paid by lambardar — Limitation. 

\ S. 159 contemplates a suit by a lambardar for 
arrears of revenue payable to the Government 
through the lambardar by a co-sharer whether 
such revenue has actually been paid or not. The 
limitation for such a suit is three years from the 
j date when the revenue became payable. S. 160 
contemplates a case where arrears of revenue 
have actually been paid by one co-sharer for 
1 another, whether the co-sharer paying the revenue 
be a lambardar or not. The limitation under this 
section runs from the date of actual payment. 
(Banerji, y.) Ram Singh v. Lalta Prasad. 

15 I. 0.733 = 9 A. L. J. 581. 

-S. 160 — Usufructuary mortgagee's name en¬ 
tered in revenue records—'Suit for recovery of pro¬ 
portionate amount on account of that share which has 
been redeemed does not he. 

Plaintiff was a usufructuary mortgagee under 
two mortgages ; one was redeemed but his name 
continued to be recorded as a mortgagee. He sued 
for recovery of the proportionate amount of the 
I money which he had to pay on account of that 
! share which had already been redeemed. Held 
! that where a person’s name is entered as mort¬ 
gagee lessee the revenue court was not competent 
to go behind the entry and to find that he was 
not in possession. Consequently such a suit does 
not lie. (Gokul Prasad, y.) Irshad Mahomed 
Khan v. Jwala Prasad. 75 I. C. 663 = 

1923 A. 344. 

- S. 160 —Default of co-sharer not in fosses- 

sion---Paymcnt by another—‘Effect of, 

A cO'Sharer paying Revenue for a defaulting 
co-sharer cannot recover the same under S. 160 
of the Agra Tenancy Act if the defaulter was 
not in possession at the tim« of default. 

{Tudball,y.) BallabDas^^. Sitaram, 

14 I, C. 578 (A.). 
- ^Ss. 163 and 164 —Suit for profits — 

Limitation. 

Under S. 164, Agra Tenancy Act, profits are 
payable when they are divisible under S. 163 and 
limitation begins to run from the date they are 
divisible. (Ryves and Gokul Prasad, yf-) Hakimi 
Naziruddin V. Mussammat Achchi Begam. 

20A.L. J.95 = 64I.C.988= 

L. R. 3 A. 20 = 1922 All. 348. 

-S. 164 —-Suit by a mortgagee of a Lam- 

batdar for Profits—Does not lie. 
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An 8 annas sharer who was also a lambardar 
mortgaged his 3 annas share. The mortgagee 
gave him a lease for 7 years. After that period 
the lambardar continued making collections. The 
mortgagee sued him for recovery of profits. Held 
that such a suit did not lie, 14 I. C. 260 Afhr. 
(Gokul Prasad, J.) Tirbani S.vhu v, Lachmi 

Pande. 75 I. C. 666=1923 A. 346. 

--S. 164— S'Hii against Lambardar for profits 

—Onus when shifted. 

When a co-sharer has given general evidence to 
show that the rents are greatly in arrears that the 
tenants are solvent and that there are no special 
circumstances why the rents should not have been 
collected, the onus is shifted on the Lambardar to 
show that for some reason not connected with his 
own negligence or misconduct, he .was unable to 
collect the rent. Collection charges should be 
awarded to the Lambardar, even though he does 
the work of collection himself- 13 A,L. J 851, Poll. 
iSulaiman, Musammat Hiria v. Ram Adhn 

Singh. 75 I. C- 553 = 1923 A. 335- 

-S. 164 — Co-sharer—Lambardar — Collec¬ 


tions—Suit and decree for a portion of the rental 
Decree for share of rent — Interest. 

The amount of the actual collections shows 
that the lambardar realised 76 per cent. With 
re<yard to the rest he brought suits and obtained 
decrees against defaulting tenants. Held, the fact 
that some of the decrees cannot be realized is no 
fault of the lambardar nor can it be said to consti¬ 
tute negligence. No negligence of the lambardar 
ill the Collection of rents has been proved and that 
the decree in favour of co-sharer for profits should 
proceed on the basis of actual collections, with 
12 per cent, interest which is the proper rate of 
interest in the case up to realization. (Rafiq and 
Lindsav. Ramchandra Sarup v. Kirpa 

Dfvi. 65 L C. 648 = 4 U. P. L. R. (A.) 33= 

1923 A. 216. 

Ss. 164 and 165 —Suit by co-sharer for 


share of profits—Decree on actual collections 
Previous arrears. 

In cases under S. 164 of the Agra Tenancy Act, 
it is the duty of a Lambardar to make collections 
both of the rents due for the year as well as for 
the arrears of rent, on behalf of the whole body 
of co-sharers. A co-sharer may either be given a 
decree on the basis of the gross rental or on the 
basis of actual collections, and if a decree is based 
on actual collections such collections include 
arrears of the previous years also. But this 
principle would not apply to a suit under S. 165 
of the Act where it cannot be said that it was the 
duty of the defendatits to make collections of the 
plff.’s share also. The defendants can be held 
liable only if they have collected rents in excess 
of their own legitimate shares. (Sulaiman^ y.) 
Lala Durga Prasad v. Ganga Saran. 

L. R. 3 A. 471=701. G. 763=1922 All. 501. 

-S. 164 —for profits from lambardar 

lies in Revenue Court. 

A suit by a recorded co sharer for arrears of 
profits from the lambardar is maintainable only 
in a Revenue Court. The deft, is entitled to plead 
and prove if he ran. ^hat he owes nothing or is 
only partly liable, hut the suit is not liable to be 


defeated /// limine by producing in evidence the 
decree of a Civil Court as regards the liability of 
the defendant. (Ryves and Gokul Prasad, ^jf-) 
Kunj Behari Lal V. Ghansham Das. 

4 U. P. L. R. (A.) 3=65 I. C. 530=1922 All. 397. 

-— S. 16^—Suit agamst lambardar for profits 

— Decree—Actual collections — Negligence. 

A co-sharer suing for his share of tht profits 
under S. 164 of the Agra Tenancy Act can only get 
a decree for his share of the actual collections 
unless the case comes within S. 164 (2) of the 
Agra Tenancy Act so as to entitle him to a decree 
on gross rentals. Negligence on the part of the 
lambardar cannot be inferred from the mere fact 
that the rents for a particular year remained un¬ 
paid. 43 A. 29 Foil. (Ryves and Gokul Prasad, 
yy.) JoDHi Ram V. Mt. Kaunsilla. 

20 A. L. J. 313 = L. R. 3 A. 205 = 

4 U.P. L. R. (A.) 160=67 I. C- 521= 

1922 All. 111. 

- S. 164 —Dismissal of suit—Subsequent suit 

for possession is barred. 

If a suit for profits under S. 164 is dismissed on 
the ground that the defendant has acquired title 
by adverse possession, a subsequent suit for pos¬ 
session is barred by res judicata. (Ryves and 
Gokul Prasad, yy.) Syed Murtaza Hussain v. 

ZiAUL Hasan. 19 A. L- J. 279 = 62 I- C. 684= 

3U. P. L. R. (All) 47. 

- Ss. 164 and 201 —Suit for profits — 

Khewat, amendment of during pendency of suit 
should not he considered by Court. 

• 

In a suit by a co-sharer for his share of the 
profits of a mahal the Court is not entitled to take 
into consideration an amendment of the khewat 
subsequent to the suit by the Revenue Court 
directing the removal of the plaintiff’s name there¬ 
from. The amendment operates only from the 
date the order directing amendment was passed. 
(Tudball and Sulaiman, yy.) Lachman Prasad 

V. Shitaba Kunwar. 43 411. 177 = 

18 A. L. J. 1008 = 59 I. C. 639 = 

2 U. P. L. R. (All.) 386. 

-“Ss. 164 and 194— Suit against default- 

ing tenants. 

In a lambardari mahal the lambardar from the 
date of his appointment, is the appointed agent of 
the co-sharers, and he is the only person who 
under S. 194 (1) can sue against defaulting tenants 
for the recovery of arrears of rent which accrued 
due prior to the date of his appointment but 
which are not time-barred. (Piggott and Wahh^ 
yy.) Moji Fatima v. Ali Akbar. 

18 A. L. J. 435=561. C. 112=42 All 414. 

--—S. 164— Profits-^Co-sharer in possession of 

excess sir and khudkhast— Liability to account. 

If different co-sharers arc entitled to different 
portions of the mahal as their sir and khudkhast 
each co-sharer will be entitled Jo the profits of his 
own sir and khudkhast and he would not be obliged 
to account for those profits to other co-sharers* 
On the other hand, if any co-sharer had in his 
hand and in his own cultivation an excess of landi 
over and above his proper share of sit and khud- 
khast he should account for the excess. In this 
case the quality of the land in excess will have, 
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to be taken into consideration. If sonic of the 
C(>sharers neglect to cultivate their sir and khu:l- 
khast th^y cannot call up on the others to account 
tor the profits of sir and khndkhast of those co¬ 
sharers unless such sir and khndkhast were in 
excess of their own. (Richards, C. J. and B.werji, 
J.) Angad Singh v. Zorwvar Sinoh. 

441.0.542=16 A. L. J. 146. 

-- for share of prof ti from lam- 

bardar Liability of legal representative. 

Where pending a suit for recovery of the plff’s 

share of the profits deft, lambardar died and hia 
legal representative was brought on record, the 
latter is liable not only for the collections actually 
made by the lambardar but also for the profits 

which remained uncollected owing to the neglect 
or misconduct of the lambardar. But this liabili¬ 
ty is limited to the extent.of the assets of the de¬ 
ceased which have come to his hands. (Banerjee 
Piggott and Walsh, JJ.) Bharath Singh ti. Tej 

Singh. 40 All. 246 = 43 I. C. 636 = 

16 A. L. J. 193 (F. B.). 

^S. 164 —C. P, Code, O, 26 if applies to the 
Agra Tena7uy Act. 

Report of a Commissioner appointed by an Asst* 

Collector in a suit for profits under S. 164 of the 

Agra Tenancy Act can be admitted in evidence 
according to O. 26, Rr. 9,16, 17 and 18, C. P. Code. 
(Piggott and Ryves, yf.) Bakhtawar v, Sheo 

P«asad. 39 All. 694=42 I. C. 720 = 

15A. L. J. 766. 

~ S. l&ic—yurisdiction—Civil and Revenue 

Courts, 

A claim for pliff .’s share of rents of shops and 
houses, market dues and ground rents in connec¬ 
tion with a market realised by the deft., a lambar¬ 
dar, is not cognizable by the Revenue Courts under 
S. 164, as these profits were not strictly in respect 
of revenue paying lands. [Pigg-dt and Walsh, yy.) 
Dighijai Singh v. Hira Dfa i. 38 All. 322 = 

34 1.0.276 = 14 A. L. J. 419. 

'S. 164 —Suit for profits by co-sharer. 

In a suit for profits by a co-sharer against a 
lambardar under S. 164, profits of sir and khudkhast 
land held by co-sharers are also to be taken into 
account, 34 All. 98 Discussed. 36 All. 44, Ref. 
Wchards, C. y, and Rafique, y.) Ganoa Singh v. 

RamSarup. 38 All 223=33 1 0.119 = 

14 A. L. J. 252 


S. 164 —Suit for village profit. 


The defendant co-sharer is not liable if it is not 
proved by the plff. that he recovered more than 
his share of profits. (Richards, C\ y. and Rafi que, 

Jd Bhagwant 2;. Arjun, 32 I 0 617 = 

14 A.L. J. 209 

f . S. 164 — Co-sharer—Suit against la^nbar- 
aar for share of profits —Onus. 

Tn a suit by a co-sharer for his share of profits 
gainst the lambardar he gave general evidence 
to show that the rents were greatly in arrears 
though the tenants were solvent and that there 
Were no special circumstances why the rent should 

collected. Held, that the onus was 
jnifted on to the deft, of showing that for some 
Wson not connected with his own negligence or 
niiaconduct he was unable to collect the rents. 


AGRA TENANCY ACT (II of 1910), S. 165. 

U) .A. J. 5:i9, appr. (Richards, C. 4* Rafiqne, 
Shiva Chandhr Singh v. Ra.machanoer Singh. 

37 All. 595=30 I. C. 550 = 13 A. L. J. 851. 

"S, 164 Co-sharer—Suit against lambardar, 

A co-sharer suing for the share of profits against 
the lambardar must in the first instance adduce 
some general evidence of negligence on the part 
of the lambardar, such as that a very large 
percentage of the rent has remained uncollected. 
Where this is proved and the lambardar admit¬ 
ted that no accounts were kept, the burden of 
proof is shifted on to the lambardar to show why 
so large a sum remained uncollected. (Chamier, 

y.) Mithan Lal7'. Mizaji Lal. 17 I. C. 914 = 

10 A. L. J. 529. 

“j ~Ss. 164 and 193 — Suit for profits — Defi¬ 
ciency tn one year, if can be set ojf against profits 
in another. 

In a suit by a co-sharer against the lambardar 
for profits under S. 164 of the Act the latter 
cannot claim that the deficiency in one year 
should be set off against the profits of the succeed¬ 
ing year, (Karamat Husain, y .) Murli Dhar v. 

Sita Ram. 14 I. Q. 121 (A.). 

- -S. 164 —Suit against lambardar for profit 

— Interest—Liability to pay. 

In a suit by a co-sharer against the lambardar 
for his share of the profit the lambardar is liable 
to pay interest on the profits if it is found that he 
had falsified the accounts. (Lindsay, y, C.) Dori 
Lal v, Ramcharan Lal. 

44 L C. 415=4 0. L.J. 708. 

-S. 164 (2)—Suit for profits—Form of decree^ 

Where a plff. claims under S. 16-1 (2) on the 
basis of gross rental for the profits fora particular 
year, he cannot be given a decree for arrears for 
past years, collected in the year in question. But 
if S. 164 (2) does not apply, he can be given a 
decree on the basis of the actual collections in that 
year for whatever year, past or present. He ' 
cannot, however, be given a decree on the basis of 
both the gross rental and actual collections 
(Ryves aud Gokul Prasad, yy.) Chabraji Kuar z; 

Ganga Singh. 43 All 29 = 

18 A. L. J. 863=60 1. C. 643 = 

2 U. P. L. R. (All.) 272. 

S. 164 (2) — Lvnbardar—Liability of, to 
account Profits, suit for—Burden of proof, 

A lambardar is bound to maintain accounts of 
collection and disbursement, in a suit for profits 
against a lambardar the initial burden is on 
plaintiff to prove his liability to account and 
\vhen this is done, the lambardar must produce 
his accounts and then it is open to plff. to prove 
that there are uncollected items which have 

through negligence of the lambardar. 
(Tudball, y.) Raghubar Charan z;. Krishen 

26 I. C. 515 (A.). 

— - Ss. 165 and 10 (5) — Purchaser of Khud¬ 

khast land—Suit for profits by, is . a suit for rent 
and ts not governed by section — R- nt, 

In a suit for profits by the purchaser of Khud¬ 
khast land against the vendor the ex-proprietary 
tenant of the plots, the other co-sharers in the 
Village are not necessary parties. The suit is one 
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for rent and is not governed by S. 165. But 
having regard to S. 10 (5) of the Agra Tenancy 
Act and S. 36 of the Land Revenue Act as a 
preliminary step to such a suit it is necessary 
first to have the rent assessed by the Collector, 
y.) KiSHORi Mal V. Parasadi. 

1922 All. 319. 

-S. 165 —Sait for profits against lanibardar 

—Liability for ex-proprietary rent^ 

In virtue of S. 36 of the U. P. Land Revenue 
Act the unassessed exproprietary rent is not 
taken into consideration in a suit for profits 
against the Lambardar. (Lindsay and Kanhaiya 
LaL "ff-) Kumj Behari Lal z/. Abdul Hadi. 

L.R. 3 A.260 = 4 U.P.L. R. (A.)200. 

-S. 165— for profits against co-sharer- 

lambardar^ 


AGRA TENANCY ACT (II of 1910), S. 167. 


obtained a decree for arrears of rent from the 
Revenue Court The other Zemindar defended 
his proprietary possession and in the Civil Court 
he asked for a declaration of his proprietary title. 
In such a case the Revenue Court has no power 
to pass a decree and that the passing of the decree 
furnishes a fresh cause of action. Such a decree 
does not bind the Civil Court and does not estop 
theplff.and the findings of the Revenue Court 
do not bind the Court. The Civil Court can 
consider the case independently in accordance 
with the circumstances of the case. ■ An alleged 
owner cannot bring a claim for declaration of 
title within the meaning of S. 167 of the Agra 
Tenancy Act. (Walsh^ y.) Ram Dhari Upadhia 
Z-. Babu Lal Upadhia. 

65 I. C. 101=3 U. P. L. R. (All.) 21. 

-S. 167 —Assistant Collector's order — Revi- 


A co-sharer by becoming a lanibardar does not i 
cease to be a co-sharer, and a suit brought | 
against him by another co-sharer under S. 165 of I 
the Tenancy Act is sustainable. (Chamier and \ 
Piggott, yy.) Bankey Behari v, Charni. 

29 1. C. 473 (A.). I 
-Ss. 166 and 201 —Lessee recorded in j 

revenue papers—Right to sue for profits. 

A lessee of a proprietary right recorded as such ! 
in the Revenue papers is entitled to superior | 
profits under Chap, XI of the Act and the Court is . 
bound to presume such right under S. 201. ; 
(Karamat Hussain and Chamieri yy.) Ahmad 
Said Khan v. Masiullah Khan. 

34 All 250=13 I. C. 975=9 A. L. J. 152. j 

- S. 167— Suit for declaration of occupancy \ 

rights—Cognisable only by Revenue Court. i 

A suit for declaration of occupancy rights both 
against a zemindar and a co-tenant, is cognisable | 
only by a Revenue Court. (Ryves, y.) Khairuddin 
V, Sahu GufcAB Das. i 

741. C. 220 (1)=1924 A. 102. i 


ston. 

The High Court has no power to revise an 
order passed in appeal against the decision of an 
Assistant Collector under S. 167 of the Act. 
(Stuart and Wallxch, yy.) Gaj Kumar Chander 

V. Salamat All 42 All. 83=17 A. L. J. 1057 = 

52 I. C. 756 = 1 U. P. L. R. (H. C.) 142. 

- S. 167 — Restitutiai — Revision. 

\ 

The High Court cannot revise an order made 
by an Assistant Collector rejecting an application 
for restitution, however erroneous. (Rafique and 
Walsh, yy.) Pohkar v- Ramlal. 

52 I. C. 640 (A.). 

- -——-S. 167 — Revenue Court—Declaration of 

status of tenant—Maintain ability, 

A person who has been declared a tenant by 
the Revenue Court in a suit between the parties, 
the nature of whose tenancy has also been deter¬ 
mined is debarred from suing in Civil Court by 
S. 167 of the Agra Tenancy Act. (Rafique and 
Walsh, yy.) Ajudi Puri v. Brij Bhukhan. 

17 A.L.J. 922=51 LC. 143=1 U.P.L.R. (H.C.) 64. 


-S. 167 — Suit for possession of trees in grove 

• ■—Lies only in Civil Court, 

A suit for possession of trees in a grove does 
not create the question of ownership to the land 
on which those trees stand and hence such suit 
is within the jurisdiction of the Civil Courts only. 
(Meats, C. y. and Stuart, y.) Ram Prasad v. 
Sumer Nath Pande. I 

L. R. 3 A. 530=45 All. 191=76 I. G. 12= 

9 0. & A. L. R. 277=21 A. L.J. 33=1923 All. 134. 

-S. 167 —Wilful neglect to cultivate — 

Damages—Suit for — Forum—Revenue Court. 

A suit by landlord for damages for non-cultiva' 
tion by tenant by which he was deprived of his 
Balai rent lies only in Revenue Court. (Ryves 
.) Raja Narendra Bahadur Pal v. Bafati. 

.R. 3 A. 477 = 20 A. L.J. 771 = 68 I. C. 985 = 

4 U. P. L. R. (A.) 206. 

-S. 167 — Two rival Zemindars—One 

fraudulently entering other's name as sub-tenant, 
obtaining ex parte decree for rent, and suing for 
ejectment—Civil Court not bound by decree of 
Revenue Court. 

A suit for ejectment was brought by a Zemindar 
against his rival Zemindar, after having fraudu¬ 
lently entered the other as sub-tenant and having 


- Ss. 167 and 199 —Revenue Court — Dis¬ 
pute as to rent—Order under S, 167 — Revision, 

Under S. 167 of the Act prtma facie no revision 
lies to the High Court from an order of a Revenue 
Court. The remedy in the Civil Court is by appeal 
only in cases in which an appeal is given. 
(Tudhall, y.) Mahomed Ehtisham Ali v. Lai-ii 

Singh. 41 All. 226 = 49 I. C. 362- 

17 A. L. j. I2d. 

- S. 167— for ejectment—Revenue 

Court — Suh-tenani—Defendants held to be joint 
tenants—Subsequent suit in the Civil CouHs for 
ejectment, 

I » i* . 

Plaintiffs sued to eject defendants in the 
Revenue Court from a holding on the ground that 
the latter were sub-tenants. The defendants 
pleaded they were joint tenants. The Revenue 
Court dismissed the suit holding they were joint 
tenants. The plaintiffs then sued in the Civil 
Court for ejecting the defendants as trespassers. 
Held, that the suit was barred by S. 167 of the 
Act. (Piggott and Walsh, yy.) Baljit v, Mahpat^ 

41AU. 203 = 49 L C. 118=17 A. L. J, 60. 

- S. 167 — Ejedtment—Revenue Court-r~btff' 

sub-tenant — Swii in Civil Court by Deft, ifi 
suit for declaration of title as co-tenant* ‘ 

... . t 
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* 

W^ere a Revenue Court has exclusive jurisdic- 
ti^ to try a certain question and decides it as 
betvv^ the parties the decision is binding 
on the parties and a suit in a Civil Court 
cannot be maintained. Where a Revenue Court 
me suit for, ejectment decided that A was B’s 
sub-tenaut and accordingly decreed A’s ejectment, 
a subsequent suit in the Civil Court Iw A for 
a declaration that he was a co-tenant of B is not 
maintainable in view of S. 167 of the Agra Tenan¬ 
cy Act. (rudball and Abdul Rqoof, JJ.) Kishore 
biNGH V , Bahadur Sinoh, 41 97 = 

481.0.470=16 A. L. j. 933. 

- ^.\^l—yurisdiction of Civil and Revenue 

Lourts—Declaration of rights to receive rent. 

A suit for a declaration alone that plff. is entitl¬ 
ed to realise rent from 2nd deft, and for an injunc¬ 
tion restraining 1st. deft, from interfering with 
this right, is not barred from the cognizance of 

a Civil Court by any provision of the Agra Tenan- 

^ Act. (PtegoH and Wahh, ff.) Siddiga Ribi i;. 

Ram Autar Pande. 39 All. 675 =42 I C 575 = 

15 A. L. J. 745. 

Ss, 167,180 Eud 1S5— SuitfoK aryeat's of 

rent Tenant at fixed rates* 

Maharajah of Benares sued the deft, for arrears 

c t^oA^ diiscribing him as a fixed rate tenanc under 
b. liO of the Act in the Court of an Assistant 
Collector of the second class. The deft, was enter¬ 
ed as a fixed rate tenant in the reve-me regis.ers 

at the last revision of Settlement of Benares Dis¬ 
trict. The deft, denied the relation of landlord and 
tenant between the Maharajah and himself and 
disputed the amount of rent claimed. The Judge 
in second appeal held that the plot in suit did not 
fall within the word‘land » in the Tenancy Act 

upon the plaint as framed no suit lies in 
the Civil Court. On an application for revision, 
held per J, The decision of the Dt. Jud<ye 

given by way of an appeal from a Revenue Court 

isa decision of a Civil Court and it is therefore 

subject to revision. Per Piggott, J.—That no revi- 
Sion lies under 3. 115 of the C. P. Code as the Dt. 
Judge had not refused to exercise a jurisdiction 
vested in him by law or acted with material irregu¬ 
larity in the exercise of his jurisdiction; that 
havipg regar4 to 5 ,1^7 qf the Act the High Court 

revision. (Piggott and 
yy.). Parbu Narain Singh v. Harbans 

. . 35 I. C.279-14 A. L. J. 281. 


I 


W Civil CoMi-/-Muafi 

land Resumption—Privileged rates of rent—Suit 
%f^ovfr pofsfssion as proprietor. 

i persons held some plots 'of land as 
feipf^e 1838. In 1838 the Muafi was resum- 

holders 

of thfese pIqM* fhe Settlement Officer decided that 

:ary tenants at privileged rates of 

entered as occu- 
ith ri^ts of transfer. In 1892 
iJ'Wue.. also hel|^. them to be 
i.| Ift 'd suit in'i^lte Civil Court 
idaints of one original 

^ssipo as ppoRifietors of a 
his th$it 

-thtissuit i)ot 
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maintainable. {Chamier and Plggotty yy.) Kulsum- 

UN‘NISSA V. DaURU NatH- 

30 I. C. 552 = 13 A. L. J. 857. 

“^S. \Q1 —Civil and Revemic Courts — Eject¬ 
ment Land let Jor pasturage. 

^ A suit for ejcoLincnt M’om a plot of pasture land 
IS cognizable by the Civil Court. 15 1. C. 743 foil. 
(Chamier^ y.) Abdul Qayum v. Fida Hussain. 

301. 0.551 = 13 A. L. J. 851 

- S. 167 — Civil and Revenue Courts — yuris- 

dictio)i — -Deft, sued by trespasser, 

A suit in ejectment on the ground that the deft, 
wh itever he might at one time havi been, was in 
possession as a trespasser and, in the alternative 
for a declaration that the deft, was a tenant, if so 
found by the Court, is not maintainable in the 
Civil Court. (Piggott, J.) Ali Jafar v. Phul.manta 

Kl’ar. 30 I. C. 546 = 13 A. L. J. 843. 

—;—— Ss. 167 and 95 — Suit to set aside — 
y urisdiction. 

A decree for sale on foot of property w^s passed 
in fav .ur of the deft. Later on the plff. brought 
^this suit for ejectment of defts. on the ground 
'that they were trespassers. The defts. setup 
their tenancy under a perpetual lease in defence 
and were required bv the Civil Court to get a 
declaration from the Revenue Court. Wnen the 
muter came be^ore the Revenue Court, piffs. 
admitted the tenancy and the Re'.enue Court 
dismissed the suit. The plff. amended the plaint 
by asking fiir a declaration that the perperual 
lease was not binding on him. Held^ that the 
matter set up in defence was a matter m respect 
of w^hich a suit might have been brought in the 
Revenue Court within the meaning of S. 167 of 
the Act and the Civil Court had no jurisdiction to 
entertain the present suit. {Chamier and Piggott, 
yy.) Sher Khan v. Debi Prasad. 

37 All 251=23 I. C. 552=13 A. L. J. 364. 

-S. 167 —Suit bv assistnee of rent to recover 

rent—yunsdietton of Civil or Revenue Court—Second 
appeal if lies. 

A suit by an assignee of arrears of rent to 
recover such arrears is not in the nature of a 
Small Cause sait. Such suit is cognizable only 
by a Revenue Court and a second appeal would 
therefore lie in such a case, (rudball, f.) Kanhai 

Ram i;. Sukh Deo. 22 I, C. 337 = 12 A. L. J. 98. 

--S. 167 —Suit for possession—Usufructuary 

mortgagee—Ex-proprietary tenancy—Civil or Revenue 

Court. 

The question, whether a person lawfully in 
possession of land as a mortgagee must gi\4 up 
possession to his mortgagor when the latter 
becomes entitled to ex-proprittary rights in land 

becomes exproprietary tenant of the land, is 
not a question reserved exclusively for the 
Revenue Courts and S. 167 of the Agra Tcnaocy 
Act does not apply. 1 A. L. J. 555, 6 1. C. 831 Ref, 
(Chamier, y.) Ghisa Lal v. Ra.m Autar Lal. 

151. 0.438=9 A. L.J. 547. 

-»». i ,'. “ Ss. M7 End 96— between rival 
^hime^nfs to occupancy holdtlng--yufisdiction, C%vi\ 

Of Ropennf Court, 
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A Civil Court is the proper Court to try suits 
between rival claimants to occupancy holdings 
and its jurisdiction can be ousted only by express 
exclusion of such suits from its cognizance. 
(Kichards^ C, y, and Banerjee^ y,) Bhup v. Ram 

Lal. 33 All 795 = 11 1. C. 263=8 A. L. J. 1009. 
- Ss. 175 and 177 —Order of Revenue j 

Court refttsing to stay suit — Decree — Appeal. 

S. 175 of the Act applies both to appeals | 
to the Revenue Court and to the Civil Court. 
An order of a Revenue Court staying or refusing 
to stay suit under para 18 of Sch. II of the | 
C. P. Code is not a ‘decree’ within S. 177 of 1 
the Agra Tenancy Act and no appeal lies against ! 
such an order to the Civil Court, [Richards^ C, y. | 
and Banerjcc, y.) Kirpa Devi v. Ranchander i 

Sarup. 40 A11219=43I.C.531=16A.L.J.23L ! 

4 

■S. Appeal—Order of Record Officer^ if 

appealable. 

No appeal lies to the District Judge from an 
order of the Record Officer. (Knox^ y.) Bharat 

Duaj Damodar V. Mahabbat. 29 I. C. 421 (A.). 

-Ss. 177 and 198--Eiectment S7iit—Plea 

of jus tertii— Appeal can lie to District yudge. 

The defendant in a suit for ejectment denied * 
the landlord’s title and set up that of a third 
person. Hf/d, that there was a question of pro¬ 
prietary title raised in the suit and where the 
question was decided by the Revenue Court an 
appeal lay to the District Judge. The remedy 
under S. 198 of the Tenancy Act is an additional 
remedy but does not prevent an appeal lying to 
the District Judge under S. 177. Cl, (el of the Agra 
Tenancy Act. (Gokul Prasad^ y.) Tulsi Pras/VD 

Sahai V. Ram Raj Ahir. 71 1. C«308 = 

1923 A. 414 (2j. 

--3. 177— Ejectment suit—Order of Asst. 

Collector—Appeal lies to District yudge. 

An appeal from the decision of an Assistant 
Collector First Class in an ejectment suit lies to 
the District Judge. 22 I. C. 964 Foil. (Slnart, 

y,) Ram Din v. Har Dayal, 1923 A. 368. 

-S. 177— Apphcability of — Appeal — Forum. 

The words “ in all suits ” in S. 177 of the Agra 
Tenancy Act would comprise suits of any descrip¬ 
tion in whatever group they may be and it cannot 
be said that because a particular kind of suit falls 
in Group C, the appeal does not lie to the District 
Judge. (Lindsay, y.) Lalta Prasad v. Kharga. 

45 A. 336=21 A. L. J, 189 = 
711. C. 773 = L. R. 4 A. 84=1923 A. 313. 

■S. 177— Order refusing restitution by Re- 
venue Court—Not a decree and not appealable. 

The word ‘decree’ in S. 177, Agra Tenancy 
Act, does not include an order refusing restitution 
and as such no appeal lies against such an order. 
28 All. 753 Foil. (Mears, C, y, and Banerjee, y) 
Kashi Prasad Singh v. Balbhadhar Singh, 

44 AU. 283=20 A L. J. 133 = 65 I. C. 798= 

L.R.3A. 97=1922 A. 71. 

_ . 3 , 177— Appeal — Valuation of suit—Princi- 

pie guiding. 

In a suit under S. 165 of the Tenancy Act the 
plaintiff claimed Rs. 70 and prayed that if anything 
more was due to her she should receive it, A 


decree for Rs. 158-5-1 was passed in her favour. 
In appeal by the defendant, the plea of the plaintiff 
was that no appeal lay under S. 177, Tenancy Act, 
as the value of the suit was Rs. 70 only. Held, 
that under the peculiar conditions of the Tenancy 
Act, it is obvious that in a case of this kind the 
valuation should be taken to be the value as found 
by the Court and therefore an appeal would lie, 
(Stuart, y.) Mussamat Umme Khair v, Aziz Ali, 

1922 All. 47. 


--Ss. 177 and 95—yurisdiction, plea of, not 

ra'sedor decided—Appeal—Forum is Revenue Court, 

Where no plea of jurisdiction is raised or 
decided, in a suit under S. 95 of the Act, an 
appeal lies to the Commissioner and not to the 
District Judge. (Rafqttc and Ryves, yy.) Ratan 
Singh v, Pran Sukh. 

43 All. 368=19 A. L. J. 120= 
fil T C. 44=2 U. P. L. R. (A.) 435. 


---S. 177 — Appeal—Order of ejectment. 

An order of ejectment in a suit by a usufruc¬ 
tuary mortgagee of fixed rate tenure in which the 
defendant pleads to be sub-tenant, is not appealable 
to a District Judge as he has jurisdiction to hear 
appeals in the cases in which the “ proprietary 
titles ” both in Revenue Courts and in appeal are 
contested under S. 177 of the Act ; which expres¬ 
sion merely refers to the Zemindari and not to a 
disputed title to a tenure or tenancy rights. (Tud- 
ball, y.) Guru Charan Kuer v, Devikinandan 

Kuer. 581. C. 760 (A.). 


-Ss. 177 and \9'i—Ejectment—Denial of 

plff's. proprietary title—Appeal — Forum, 

In a suit to eject defts. on the ground that they 
were tenants without occupancy rights, they denied 
plff.’s title alleging that a third person was the 
landlord Held, that the deft.’s plea raised a ques¬ 
tion of proprietary title and as it was in issue in 
the Court of first instance and on appeal, the 
appeal lay to the District Judge. (Banerji and 
TudbalL yy.) Harprasad v, Tajamul Husain, 

441. C. 720=16 A. L.J. 239. 


- -Ss. 177 to 180 — Decree of Revenue Court— 

Severable decree of Revenue Court ; appeal against 
different portions of it to different Courts, 

Where the decree of a Revenue Court is sever¬ 
able, an appeal may be preferred to a Civil Court 
against that part of the decree dealing with a 
question 'of proprietary title, and as to other 
portions of the decree not so dealing, an appeal 
may be preferred to the Commissioner, iy^fahh 
and Stuart, yy.) Jackson v, Sarjit Singh. 

37 1. 0.771=15 A. L.J. 6. 

-‘S. 177 — Proprietor and tenant— Question 

of proprietary title involved — Appeal, where lies. 

An appeal against the order of a Revenue Court 
under S. 177 of the Act where a question of pro“ 
prietary title is involved, lies to the District Court. 

(Richards, C. y., Bancrjee and Ryves, i^clq— 
shwari Gokul. 36A11J.W’7 

22 I. C. 964=12 A. L. J. 251 (F. BJ. 

- — S. 177 — Proprietary title—Appeal, 

Where the defence to a suit for ejectment is 
that the plaintiff is only a mortgagor and the 
defendant a mortgagee. that a question 
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af proprietary title was distinctly claimed and 
on appeal did He to the Dt. Judge. {Tudbali^ 
y.) kalyan iMal V. Samad. 35A11.157- 

18 1. C. 244-11 A. L, J. 118. 

—S. 177 —Order of Assistant Collector — 

Appeals 

An appeal does not lie to the District Judge 
against an order of the Assistant Collector of Hrst 
class to the effect,that an award made on a mat¬ 
ter referred to arbitration without the intervention 
of the Court should be filed. (Chann^ y.) Gobar- 
DHAN e. Gura Prasad. I2 I. C. 181 — 

8 A. L. J. 1090. 


—-S. 177 (C)—Proprietary title, 

A dispute relating to ownership of tenancy 
involves no question of proprietary title. (Tndball 
and Sulatman, yy.) Daulatea v. Hargobind. 

43 All. 18-57 I. 0.206=18 A. L. J. 923 = 

2 U- P. L. R. (A.) 289. 

-S. 177 {q)— Proprietary right — Mortgage 

right. 

The question whether the defendants are mort¬ 
gagees of proprietary right or have no right at all 
in the land in dispute amounts to a question of 
proprietary right within Section 177 (4- 35 All. 

157, Foil. (Daniels^ y.) Dhirja v. Mithan Lal. 

741. 0.914=1923 A. 562. 

-Ss. 177 (e) and 195—Conflict of jnrisdic' 

Hon in connection with a question of proprietary title 
in issue^Appeal. 

Where the question of proprietary title has 
been in issue in the court of first instance as well 
as in appeal, an appeal will lie to the Civil Court 
under S. 177 (e) of the Act. (Knox and TudbalU 
yy.) Manna Lal v, Fateh Singh. 

39 I. C. 958 (A.). 

-Ss. 177 (e) and 58 — Grounds of Appeal- 

i 

In a suit for ejectment under S. 58 of the Act 
the deft, pleaded that he was a tenant of the land 
under a person other than the plff. The first 
court decreed the claim. Held^ that an appeal lay 
from the decision to the District Judge under 
S. 177 (e) as the question of the plff.’s proprietary 
title was put in issue in the Court of the first 
instance and in appeal it was a matter in issue. 
(WaUh and Sunday Lal, yy.) Ganga Prasad v. 

Har Narain. 38 All- 465=351. 0. 739 = 

14 A. L. J. 666. 


* 


-S. 177 (e) — Question of proprietary title. 

Decision in a suit for arrears of rent involving 
a question of proprietary title in the Lower 
Courts is appealable to the Dt. Judge. (Banerjee, 
yA Sakhawatau V. Suraj Prasad. 

V. 33 I. C. 343=14 A. L. J.140. 

' • i v 177 (e )—Propfieiaty title—Appeal to 
DHtrictyudgi—jurisdiction- 

^ appeal under S. 177 (e) lies to the District 
oiily if a question of title is in issue 
appeal too, but the questions heed not be 
^ the same in both the Courts. {Richards^ 

and BanerjL y.) Ram Oharan Lal v. 

' J 211. C. 870 (A.) 


^177 (jS)^Questi0H of Jurisdiction arises 
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In order to make a question of jurisdiction 
which can be decided within the meaning of 
S. 177 (f), there must be a plea by the defendant 
that the suit as brought is not cognizable by a 
Revenue Court. In other words there must be a 
plea that assuming the allegations made in the 
plaint to be true, a Revenue Court has no 
jurisdiction to entertain the plaint. (Stuart, y.) 

PoHAP Singh v. Mohan Singh* 70 L C. 578= 

1922 All. 424. 

- 177 (i)—Objection to jurisdiction — 

Appeal to Dt. Judge- 

Deft, raised the plea that the suit was not 
cognizable by a Revenue Court but the objection 
was overruled and a decision given upon the 
merits. HM, an appeal lies, under S. 177 (f) of 
the Act to the District Judge. (Banerji, Rafique 
and Piggoit, JJ.) Gokaran Singh v. Ganga. 

42 All. 91=17 A. L. J. 1072= 
52 I. C. 779 = 1 U. P. L. R. (H. C.) 136. 

- —S. 177 (i)—Appeal—Qiiestion of jurisdic¬ 
tion . 

An appeal lies in all suits where a question of 
jurisdiction has been decided, whether properly or 
improperly. (Tndball and Rafique, JJ*) DamOdar 

Das V. Zhaoo Singh. 39 I. C- 87 = l5 A* L. J- 319. 
-Ss. 180 (2) and 193—High Court—Appeal 

from Dt, Judge. 

Appeal does not lie to the High Court from the 
District Judge passing the orJer in a second 
appeal under S. 18J (2). (Tu iball and Walsh, JJ.) 
Gulzari Lal v. Latif Hussain. 

38 All 181 = 35 I. C. 27=14 A. L. J. 84. 

--- S, 180 (2) (a) — Appeal lies to District 

Court where a question of proprietary title is 

raised. 

Where in a suit in ejectment under the Agra 
Tenancy Act a question of proprietary title is 
raised an appeal lies to the District Court. (Gokul 
Prasad, J.) Sheikh Sajjad Hussain v. Shaikh 
Wali Mohammad. 

73 I. C. 1030 (2) = 1923 All. 451. 

- S. 180 (2) (b )—Second appeal to Dt. Judge 

—‘Question of proprietary title or jurisdiction. 

Where a District Judge remanded a case to 
Revenue Court for trial on merits, a second appeal 
to him from the Collector’s decision lies, as a 
question of jurisdiction within S. 180 CL 2 has 
already been decided at a previous stage. (Ryves, 
y.) Kesho Das v. Morat Pande. 

23 1.0.320=12 A. L.J. 367. 

- ^Ss. 181 and 182 — Remand — Appeal, 

Under Agra Tenancy Act an order of remand 
made by the Dt. Judge under O. 41, R. 23 C. P. C. 
is not appealable (Piggott andWalsh,JJ.) Hira 

Lal V. Maharaj Singh. 35 I. 0.105 (A.). 

- S. 182 — Appeal to District Judge — Memo- 

returned to be presented io the Revenue Court—Order 
of return is not open to appeal. 

An order of a District Judge returning a 
memorandum of appeal for the purpose of its 
being presented to the Appellate Court on the 
Revenue side is not appealable to the High Court. 
(Walsh and Wg^llach, JJ.) Bankey Lal v. 

63 I. G. 951=19 A. L. J. 868< 
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-S. for\ avveavs of rent—Third 

appeal whether' lus. 

No third apperd lies to the High Court against 
tl'.c decision of th,. DiSwrict Jliol-.c in xroiii 


r t- 

fi 


O i 


Lsii' 


an npp-lir'te rder of the C.d'w .ior, in 
arrenr; of rent. [Griffin, y.) Gadc:<.\.\da\ S;NGH 

V. Ram Chandar Singh. 12 I. C. 13d (A.). 


--S. 193 — Order of ranand — Appeal — | 

Maintainability of. : 

PIff.’s suit to be declared proprietor of a Minfi 
was dismissed by the Revenue Court. The 
District Court set aside that decree, allowed the ' 
appeal to the extent that it held the plff, entitled 
to be declared a rent free grantee of so much of 
the land as was entered in his name and remand- , 
ed the suit to the Lower Court for determination 
of the revenue payable by the plff. Held, that the 
order being one on remand, no second appeal 
lay to the High Court. There was no provi- | 
sion in the Tenancy Act about preliminary or ! 
final decree and the order could not be appealed : 
against as a preliminary decree. (Knox, A. C. f. | 
and Bannerjec, f.) Anandgir v. Sriniwas. I 

40 All. 652=47 L C. 1008 =16 A. L. J. 711. 

- S. 193 —Transfer of dtcrec. 


A Tahsildar is not justified in transferring to ' 
the District Collector a decree not passed by him- l 
self. [Griffin aid Chaniicr, ff.) Mt. Rukmin v. 

Jodha Singh. 19 I. C. 120 (A.). ' 

-S* 193 (a ,)^—Suit against occupancy tenant 

for arrears is not barred by S. 16 (d) of the Prov. , 
InsoL Act, 

The Prov. Insol. Act does not apply to any | 
suit or proceeding under the Agra Tenancy Act i- 
and therefore S. ib of the Prov. Insolvency Act 
does not bar a suit against an occupancy i 
tenant who has been declared insolvent for j 
arrears of rent of the holding which there¬ 
fore cannot be dealt with by an Insolvency 
Court. (TitdbuU, Rafique and Ryves, JJ.) 

Kalka Dasz;. G.ajju Singh. 43 All. 510 = 

19 A.L. J. 439 = 62 I. C. 897 = 

3 U. P. L. R. (All) 73 (F. B.). 

-S. 193(g) — Suit for arrears of rent—If the 

deft, can plead set off for wrongful collections. 

A lessee against whom a suit has been institu¬ 
ted for arrears of rent cannot claim a set off for 
the amounts wrongfully collected by the plaintiff 
as rent. (Karamat Hussain and Chaviier, yy.) 
Muhammad Husain v, Amir Haidar. 

13 I. C. 150 (A.). 

- S. 194 — Right of one co-sharer to sue — 

Civ. Pro, Code, O. 7, R. 8. I 

When there are many co-sharers in the village 
an informal partition between the co-sharers is 
the only means by which the rent can be realised 
and the revenue paid and when such a partition 
or phatbandi is in existence in the village and is 
formally recorded in the wajib'uTarz ; and it has 
been in force for over forty years, the co-sharer 
in whose share particular plots fall is perfectly 
entitled to collect the retits and eject the tenants 
of those plots, and the land is not removed from 
his share merely because particular tenant hap¬ 
pens to die without {Daniels, ¥.) Jokhu 

Rai V . Bhabhuti R-m. 1923 A. 559. i 


-is. Vi^—Lambardar—Powers of. 

A lambardar can give possession to a tenant to 
erect a kucha house on land belonging to the joint 
p,.ui lie is an implied agent of the co-sharers. 

/.) Abdur Raoof Bachchoo. 

73 I. C. 495 (1) = 1923 A. 532 (1). 

- S- 194 — Private partition — Effect^Rent 

suit by one co-sharer—Special contract. 

A vague private partition wifi not take a case 
out of S. 194 of the Act. To entitle a co-sharer to 
sue separately for rent, there must be a special 
contract clearly setting out the opposition to law 
as stated in S. 194 (1). {Knox, J.) Gobardhan v, 

Padam Singh. 46 I. C. 652 (A.). 

-— S. 194 — Lambardar—Suit for rent. 

A lambardar can sue alone without joining the 
other co-sharers for the recovery of the entire rent 
due from a tenant. 33 All. 441, Foil- (Rafique, y,) 
Mahabir Prasad v. Ram Tawakul, 

28 I. C. 838 (A.). 

- S. Co-sharer—Suit for arrears of rent, , 

One of several co-sharers cannot sue for arrears 
of rent in the absence of a local custom or special 
contract to the contrary. {Rafique, y.) Mata 

Dayal V, Debi Prasad. 25 I. C. 531 (A.). 


-S.194 — Lambardar's right to sue alone. 

In a lambardari village a lambardar can sue alone 
under the act without impleading the other co- 
sharers. (Richards, C. J,, Banerji and TutbalU 
yy.) Gulzari Lal V. Jai Ram. 

36 AIL 441=24 I. C. 178=12 A. L. J. 608. 

--S. 194 —Ejectment from joint khata—Suit 


by lambardar alone. 

In the case of a joint khata, a lambardar cannot 
sue, by the mere fact of his being such, to eject a 
tenant without joining other co-sharers {Rafique, 
y,) Gulzari Mal v. Jai Ram. 211. C. 38= 

11 A. L. J. 742. 

-S. sharer — Lambardar, 


Generally a lambardar is not the agent of co¬ 
sharers and cannot sue on their behalf to recover 
profits due from o^her co-sharers holding sir and 
khudkhast lands in excess of their proper shares. 
(Knox and Griffin, yy.) Bishambhar Nath o. 

Bhola. 34 All. 98=12 I C. 9M^ 

8 A. L. J. 1245. 


-S. 195 — Reference to the High Court 

under—When permissible. 

Reference to the High Court under S. 195 is 
permissible only when there is a doubt whether 
the Revenue or Civil Court has jurisdiction*' 
{Karamat Hussain and Tudball, yy^) Srinai^N 

Singh v. Ramkumar Singh. 141. C.123(A.;. 
- S. 196 and 197 — Ejectment—Denial of title 

is no ground for—Section do not apply to suits which 
do not lie at all. 

Where a suit in ejectment was based on the 
ground that the defendants had incurred forfeiture 

because of their denial of the plaintiff’s title in. 
the Revenue Courts. Held, this was not one 
of the grounds on which a tenant could be 
under the provisions of the Tenancy Act. The 
decision of Revenue Court in the suit tor 
of rent was binding on the Civil Courts, Ss. 19o 
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and 197 have no application to suits which do not 
lie at all but they only contemplate suits which 
hiight have been brought in one Court but have 
been by mistake or otherwise brought in another. 
8 A. L. J. 431 t'oHowci. (Goku: /Vas.fd. 7 .) 

Janki V. Dbbi Shankbr. 69 I. C. 799 = 

1922 AU. 274. 

• — —S. XQQ^yurisdUtion'^Objection to^mustbe 
raised in the first Court 

Where an objection to jurisdiction of the Civil 
Court is not raised in the first Court it cannot be 
raised on appeal or second appeal by reason of 
S. 196 of the Agra Tenancy Act. But the fact 
that if the question of jurisdiction is not raised 
in the first Court the Appellate Court is to decide 
the suit as if it had been brought in the right court 
does not in any way warrant the conclusion that 
the limitation to be applied to that suit is not the 
one which would have applied if the suit had been 
brought in the right court but that some other 
rule of limitation is to be applied. {Gokul Prasad^ 
y.) Bhikhari Singh v. Jokhan. 

66 L C. 856=4 U. P. L. R. (A.) 104 = 

1922 All. 124 

- Ss. 198 and 197 —Invalid lease — Eject¬ 
ment —Suit on the ground a/, does not he in Civil 
Court, 

A Civil Court cannot try a suit for ejectment 
on the plea that the person who gave the lease 
has no right to do so. The appellant cannot take 
the support of Secs. 196 and 197 of the Act in 
the above case for ejecting the tenant. This 
can alone be done by the Revenue Court 
exclusively. (Stnittj y.) Lala Sundar Lal v. 

Kifayat Hasan Khan. L. R. 3 A. 134. 


■ "Ss. 198 and Applicability—Suit by 

co-sharer for pr.fits — Jurudiction — Appeal. 


In case of a suit by a co-sharer for profits for 
the period during which he was kept out of 
possession by other co-sharers, provisions of Secs. 
196 and 197 apply and so, if a suit is dismissed 
by a Civil Court for want of jurisdiction and 
appeal is preferred to the District Judge, he must 
deal with the case in accordance with the provi¬ 
sions of those sections. (Rafique and Piggott Jf-) 
Satd-un-nissa V. Fida Hussain. 

61 I. 0. 385=19 A. L. J. 194. 


-Ss. 196 and 197 — Landlord and ten- 

ant — Bjectme?it — yurisdicHon—Civtl Conn—Denial 
of title. 





An agricultural tenancy can be determined only 
by ejectment suit by the lessor against the lessee 
or tepant under the Tenancy Act. A mere denial 
of title by the lessee does not put an end to the 
tenancy* The lessor cannot treat the lessee as a 
trespasser and the Civil Courts cannot entertain a 
suit tti ejectment. S. 1^6 of the Tenancy Act 
applies to suits in which an appeal lies to the 
Dt^ Judge or High Court whether they are first 
iMtituted in the Civil or Revenue Court. 
i^ggoti^ y.) Bechu t/. Nand Ram. 

24 I. C. 700=12 A. L. J. 902. 

Jj^^Obfection as to jurisdiction not 

im*W;/ifUdtsAm ~ 

I • j 

tP a suit in l^eVefiue Cburt 
' w&e referred to the Civil Court 



and in accordance therewith one of the parties 
instituted a suit in the Civil Court, the other party 
not raising any objection to jurisdiction in the 
Civil Cotirc, S. 196 will apply and the plea ot 
jurisdiction cannot be raised in the H?gh Court. 
(Richards, y.) Chh vtukbhuj v. Manoal Singh- 

9 I. C. 1005 (A.)- 

-S. 197 —Suit in Revenni' Court—Canton¬ 
ment land — ynrtsdiciion, 

Plff. sued in a Revenue Court for ejectment of 
deft, from land to which the Agra Tenancy Act 
did not apply. The deft, objected to the juris¬ 
diction of the Court and asserted proprietary 
title. The Court however decreed the suit. 
Heldj that the District Court to which an appeal 
had been preferred against the decree, ought to 
dispose of the appeal on the merits, since the 
necessary materials for the decision of the case 
were on record. (Stuart, J.) Secretary of 

State v. Mulla 66 1. C. 582 =L. R. 3 A. 169 = 

1922 All. 57. 

-S. 197 — Revenue Court--Suit for profits 

—Nazrana and Haqchaharani — Procedure. 

• 

A co-sharer brought a suit for profits against 
the Lambardar. On the plea of negligence the 
lower Courts maintained that the claim should 
be decreed on the demand and not on collections. 
It was held that District Judge ought to have 
been guided by the procedure under Sec. 19 
of the Agra Tenancy Act. Regarding the claims 
of Nazrana and Haqchaharani the District 
Judge was not right in holding that these could 
not be brought in the suit. (Stuart, y.) Lalman 

Din Daval. L. R. 3 A. 149. 

- Ss. 197 and 202— Applicability—Suits 

where deft, claims to be ienant are not wtthin S, 197. 

In suits relating to agricultural land, in which 
the defendant claims to be the tenant of the 
plaintiff, the procedure laid down by S. 202 of the 
Act is compulsory and S. 197 does not apply to 
such cases. The fact -that the defendant pleads 
that he is the tenant of the plaintiff along with his 
co-sharers does not make any difference. {Banerji 
and Gokul Prasad, ff.) Bhauni v, Ramdayal. 

64 I. C. 426 = 19 A. L. J. 850. 

--S. 197— Bengal, N, W, P, and Assam 

Civil Courts Act, S, 21 — yurisdiction, 

A Subordinate Judge authorised by the High 
Court under a notifleatien under S. 21 of the 
Bengal, N. W. P. and Assam Civil Courts Act, 
to hear all appeals from the decrees or orders of 
a Munsiff is thereby empowered to dispose of all 
appeals preferred to him as effectively as the 
Court of the Dt. Judge, He has therefore power 
to take action under S. 197 of the Agra Tenancy 
Act. 26 1. C. 783, Rel. on. (Knox, y.) Pirthi 
Singh v. Laid Singh. 46 I. C, 736 (A.). 

- S. 197 —y urisdiction of Civil and Revenue 

Courts, 

A suit for declaring the invalidity of a lease 
does not lie in a Civil Court. 37 A. 41, Foil ; and 
under the above Act and Acts before it, the 
Revenue Court alone was intended to have 
jurisdiction when it could try the issue between 
the parties. {Knox, y.) Pooran Singh v, Haipri' 

371. C, 858 <A.). 
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S. 197 —Suit triable by Revenue Court 


Appeal-Transfer fo Subordinate Judge—Powers 
of. 

Where a District Judge transfers an appeal to 
a Subordinate Judge, the latter may exercise all 
the powers vested in an Appellate Court by S. 197 
of the Act. {Chamier and Piggott, JJ.) Afzal 
Shah v. Mohamed Abdul Karim Khan. 

29 1. C. 633 = 37 All 232. 

-^S. 197 — Ejectment—Adverse Possession — 

Plea of—No isszte. 

In a suit instituted in a Revenue Court for 
ejectment the defendant pleaded that he was in 
proprietary and -adverse possession of the land 
but this issue was not tried. Heldy tiiat the Dis¬ 
trict Judge on appeal ought to have disposed of the 
plea of jurisdiction under S* 197 of the Agra 
Tenancy Act. {Knox, J.) Manohari v. Bhura. 

^ 29 I. C. 565 (A.). 

- S. 197 —Conversion of suit—District Judge 

■-Agrementby tenant to pay rent at higher rate tor 
unspecified period—Agreement unenforceable- Con¬ 
tract Act, S. 23. 

S. 197 of .the Act does not justify a Court in 
turning a suit of one description into a suit of a 
totally different description. A District Judge is 
bound to dispose of an appeal before him, as the 
suit had been filed in what, in bis opinion, was 
the right Court to try the same. {PiggoU,J.) 
Sanwal Kunwar V. Murli. . .r 

16 1. C. 339 = 10 A. L, J. 52. 

——S. —Scope of. 

Under S. 197 it is the duty of the Appellate 
Court to treat a suit instituted in a wrong court 
which ‘had no jurisdiction to try it, as properly 
instituted and deal with it on the merits. 
{Tudball, y.) Bharat Indu Khetsi Das. 

9 I.C. Oto (A.). 

_s. 193—Swz'i for arrears of rent—Plea 

of payment to third person—Decision against latter 
Suit by latter not barred. 

A landlord brought a suit for arrears of rent 
and the defence set up by the tenant was payment 
in good faith to a third person who was impleaded 
as a party to the suit. The title of the third person 
was negatived whereupon he brought a suit in a 
Civil Court for the declaration of his title as land¬ 
lord Held that the suit was not barred by S. 11, 
C. P. C., and that it was maintainable m a Civil 
Court. (Ryves and Gohul Prasad, Habib 

Khan 11. Fiua Husain Khan. b a a ioq 

711. C. 1017=L. R. 4 A. 138. 

_S. Applicability—Payment of money 

to a third person after suit and filing of defence takes 
the case out of section. 

Where the deft, pays the amount due to a 
third person, after a suit to recover arrears of 
rent is instituted and he has filed his defence, 
S. 198 does not apply. Gokul 

Prasad JeONI V. CalOO. , 

43^ill. 448 = 60 I. C. 837=19 A. L. J. 298. 

_s' .IQQ—SuU un^^—Ownership of trees 

Mpart from the iitttd can be '-^iermined. 


AGRA TENANCY ACT (II of 1910), S. 199. 

It is competent to a person in a suit under S. 199 
of the Tenancy Act to have the question of 
title determined and to prove that he is the 
owner not of the land but of the trees on the plot. 
{^Lindsay and Daniels, JJ.) Lalta Prasad v. Ram 

Bahadur. 21 A. L. J. 434 = 74 I. C. 349= 

1923 A. 510 

-Ss. 199 md 201—Q uestion of proprietary 

title — Decision of Revenue Court —Res-judicata. 

Ss. 199 and 201 of the Agra Tenancy Act confer 
speciiil jurisdiction on the Rent Courts to try and 
decide questions of titles to property and when so 
decided their decision is m and binding 

on the Civil Courts in subsequent suits, based on 
the same issues, filed in Civil Courts. {Lindsay 
and Stuart, JJ.) Mr. Jhamola Kunwar v. Han- 

want Singh. 4 U. P. L. R. (A.) 113= 

1922 A. 129. 

- Ss. 199, 200 and 291 —Decision of Revenue 

Court, when res-judicata in Civil Court. 

The decision of a Revenue Court cannot operate 
as res judicata in a Civil Court unless the case 
comes within the purview of Ss. 199 to 201 of the 
Agra Tenancy Act. In other cases the question is 
not one of res judicata but whether the point before 
the Civil Court has been decided by a Rent Court 
under its exclusive jurisdiction in such a manner 
as prevents the Civil Court having jurisdiction to 
decide it. 37 A. 41 Foil. Where however the 
point under the Tenancy Act is itself within the 
jurisdiction of the Civil Court, it can decide It. 
{Stuart, J.) Sarabtit Mal v. Ram Khelawan Mal. 

66 I. C. 714=4 U. P. L. R.(/^.) 90^ 

--— S. 199 —Legal representatives—Question as 

to, tn suit for profits—Court must decide title or refer 
parties to Civil Cotirt, 

When a person claims that he is the legal re¬ 
presentative of the deceased and as such brings a 
suit for recovery of profits due to his share and 
the defendants deny his character of legal re¬ 
presentative, the question of title must be decided 
by the Court or the parties must be referred to a 
Civil Court by a written order under S. 199 of the 
Act. {Banerji, J.) Syed Madad Aliz;. Sheikh 
Shamsher Ali. 4 U. P. L. R. (A.) 9. 

---S. lOO—Suit by alleged tenant against 

landlord—Jurisdiction of Revenue Court. 

S. 199 of the Act applies to the case of ^ suit 
brought against a person whom the plfP. alleges 
to be his tenant and not to a case where the suit 
is brought by the alleged tenant against 
alleged landlord. {Rickards, C, J. 

SuRAJ Kuar V. Chet Ram. P’-rTOM 

49 I. C. 591=17 A. L. J, 352. 

■-—-S. \0Q—Ejectment suit — Lease set'up by 

deft.—Declaration suit in Civil Court after expiry of 
time granted. 

The Revenue Court directed the defendant to 
institute a suit in the Civil Court within thr^ 
months to establish his rights under a lease. The 
suit was instituted after the expiration of 3 
Held, that a cloud being cast on the plaitttiff s 
title under his lease, he was ^titled to institute 
the present suit notwithstanding that the - 
prescribed in the order of the Revenue Court 
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expired. {Richards^ C. y. and BanerjLy,) Suraj 

Mal V. HiRA Kunwar. o7 ail 94= 

27LC.511=13A.L. J.31. 

—S. 199 — Plaintiff claiming to be occupancy 
tenant —Dc/(. claiming as KhxxdUh^si—yurisdic- 
Hon—AppeaL 

If in a suit by a pltT. claiming to be occupancy 
tenant to eject the deft, as his sub-tenant the 
latter claims to be a Khudkhasi, the suit raises no 
question of proprietary title and no appeal lies 
from the decision by the Assistant Collector to the 
District Judge. (Tudball and Piggott, yy.) Udit 
Tewari V, Balhari Pande. 

35 All. 521=211. C. 460 = 11 A. L. J. 812. 

-^Ss. 199 and 201 —Civil or Revenue Court- 

Question between rival tenants, 

A suit to determine the right to an occupancy 
tenancy is maintainable in a Civil Court. {Chamier^ 
Y.) Sheo Bharose V, Pandohi-Ahir. 

181. C. 220(A). 


-S 199 (D- Decision under^ on a question of 

title is res judicata— of. 


The decision on a question of title under 
S. 199 of the Agra Tenancy Act has the force of a 
decision of a Civil Court and where such a deci¬ 
sion has been arrived at by an Assistant Collec¬ 
tor, Second Class, in the United Provinces, it will 
be res judicata when the same is attempted to be 
raised before an Assistant Collector, Fist Class. 


{DanielSf y.) 


Am(N-ud-din V. Abdul Shakoor. 

73 I. C. 460=1923 A, 556. 


-S. 199, CL (1) ijo)-—Decision of Revenue 

Court —Res judicata. 

S, 199 of the Agra Tenancy Act is confined to 
questions of title to land. Where a Revenue 
Court does not act under S. 199 (l) (b) of the Agra 
Tenancy Act, its decision does not operate as 
res iudicata, 29 All. 160 ; 29 All. 601 Ref. {Hussain 
and Chaniier, yy.) Taufiqunnssa v, Taskin 

rfANu. 16 I* C. 239 (A-)* 

--—S. 199 CL {B,)—Order of Revenue Court 

whether eonstitutei reference to Civil Court. 

A suit instituted in consequence of an order of 
Revenue Court under S. 199 Cl. (a) of the Act is 
not a reference to the Civil Court inasmuch as 
the Civil Court has jurisdiction to declare the title 
of the plff. notwithstanding the order of the 
Revenue Court unless any matter is excluded from 
the cognizance of the Civil Court by the Act of the 
legislature, {Richards^ C. y. and Banerjee, y.) 

Manna v. Ranga Lal. 39 I. C. 859. 


^ —S. 201 — Record of rights — Entry in — Pre- 
sumption. 

Where notwithstanding the order of a compe¬ 
tent aiUthority the entries in the record of rights 
have not been corrected for over two years there 
fid presumption that the entries are correct. 33 
Ai 799 distinguished. (Gokul Prasad, J.) Tika 

Rah V, Dubo Shib Lal, 71 1. C. 992 = 

M 1923 A. 401 (U 







8 * 201— for profits—Alteration in record 

trying rent s%dt to give effect to 
iu on the date of snit. 
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Where there has been an alteration in the 
Revenue record prior to the institution of the suit, 
but made during the period for which profits are 
claimed, the duty of the court trying a suit for 
profits must be to consider the order by which the 
alteration was made and give effect to the inten¬ 
tion of the said order, if, for instance, a plff, 
was the recorded proprietor of an 8 annas share 
of a mahal during the first year in respect of 
whioh profits were claimed and it were shown 
that after the close of that year he had been re¬ 
corded as proprietor of a 4 annas share only, upon 
a finding that he had transferred his interest in 
the remaining 4 annas share after the close of the 
first yesLV in suit, then the duty of the Court should 
be to give effect to the entries year by year cal¬ 
culating the profits for each year on the basis of 
the record as it stood in respect of the said year 
in the revenue papers. When however it is clear 
upon an examination of the order passed by the 
Revenue Court, that the alteration made in respect 
of the extent of the plaintiff’s share was intended 
to be a correction of a previous erroneous entry, 
and it was not passed upon any alleged transfer 
having occurred during the years covered by the 
suit then the Revenue Court is bound to give effect 
to the entries as it stood on the date of the insti¬ 
tution of the suit. (Piggott and Stuart, yy,) 
Mussammat MubaRak Fatima v, iViahomed Quli 

Kha.v. 20 A, L. J. 243 = L. R. 3 A. I^t0= 

44 All. 413 = 66 I. C, 125 = 
4 U. P. L. R. (A.) 188 = 1922 All. 102. 

-S. 201 —Decision in qut-stion of proprietary 

title is res judicata. 

The decision on a question of proprietary title 
by a Revenue Court under Ss. 199 and 201 of the 
Agra Tenancy Act operates as res judicata 
bars the trial of a subsequent suit in a Civil Court 
relating to the same proprietary right. (Lindsay 
and Stuart, Jf.) Thakur Hanwant Singh Mt. 

Jhamola Kunwar. 20 A. L. J. 340 = 

66 1. C. 915 = 1922 A. 95. 

- S. 201 —Revenue Court—for profits — 

Record of share in revenue papers—Binding nature 
of. 

To see the share of profits to Vhich a party 
is' entitled a Revenue Court must consider the 
evidence of the record in the revenue papers as 
the last word. It has also jurisdiction to enter 
on the isbue whether a certain sharer holds sir 
or kJmdkhast in excess of his share. If he does 
he has to return his excess share to one who 
holds less. One who does not hold in excess of 
his share is not prevented from showing that 
he does not hold it in excess. (Stuart, y.) Msst. 
Sughra Bibi V, Shah Faiyazul Hasan. 

L. R. 3 A. 148. 

- S.201 —Suit for profits — Plff^ not recorded 

co-sharer. 

The fact that a person is not recorded co-sharer 
of the property in dispute is not sufficient to 
prevent him from maintaining a suit for profits 
which have accrued due in respect of the property. 
(Richards, C,y, and Banerji, y.) Jaimal Singh v, 

Shib Saran Singh. 45 I. C. 115 = 16 A. L. J.504. 

——S. 201— Recorded co-sharer — Suit for 
profits — Title negatived in Civil Conrtt 
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A recorded co-sharer in a village was declared 
by a Civil Court to have no title as such and 
pending an application for correction of the 
Revenue records accordingly he sued for profits 
as a cosliarer. Htld, that under the circum¬ 
stances he could not take advantage of the 
presumption of S. 201 of the Agra Tenancy Act. 
{Banuerii and Rafique, yy•) Hargu Lal v. Med 

Singh. 29 I. C-609 (A.). 

- S.201 — Scope of entry in revenue papers — 

Presumption of correctness—Admissihihty of entry in 
evidence. 

Entries in revenue papers especially those 
prepared at a settlement, are presumed to be 
correct; such entries are admissible in evidence 
in proof of title. S. 201 applies only to suits 
instituted under the provisions of Ch. XI of the 
Act. (Pi^y^ott, y .) Shyam Lal v. Kakhnath. 

11 LG. 426 (A.). 
-S. 201 —‘ Shall presume *— Presumption 

unrehuttable—Revenue Courts bound by entries in 
Revenue records. 

(Knox Diss.) The words ‘shall presume’ in 
Section 201 of the Agra Tenancy Act import an 
irrebuttable presumption and therefore in a suit 
under Ch. XI by a recorded co-sharer, the Court 
is bound to assume the plff.’s proprietary title. 
32 All. 427 overruled [Richards, C. y,, Knox, 
Bannerjee, Karamat Hussain, Tudball, Chamier and 
Piggott Jy.) Durga Pr.vsad v. Kuar Hajari 

Singh. 

111. C. 116=33 All. 799 =8 A. L. J. 1025 (F.B.). 

- Ss. 201 (3) and \Z^'-Question of title— 

Decision of Civil Court pending appeal from a decree 
of Revenue Court—Duty oj the latter. 

Where during the pendency of an appeal from 
a decree in a suit for profits under S. l64 of the 
Agra.Tenancy Act, the defendant obtained a 
decree of the Civil Court that plaintiff had no title 
it is the duty of the appellate court to give effect to 
the decision of the Civil Court and dismiss the suit. 
(Rvves and Gokul Prasad, ff.) Surjan Singh v, 

Chatura Kunwar. 44 A. 250 = 64 I. C. 964= 
20 A. L. J. 61=L. R. 3 A. 17 = 1922 A. 356. 

-S. 201 (3)—Presumption—Entries in 

Khewat—Suit for profits. 

In suits for profits brought by the plaintiff 
against his brother lambardar, the defendant 
pleaded that he ani his brother were members of 
a joint Hindu family and that such a suit was not 
maintainable: Held the names of the parties to 
the suit being entered on a moiety share in each of 
the two mahals and having regard to the view 
taken of the S. 201 (3) of the Tenancy Act by the 
High Court the claim of the plaintiff, whose 
name was entered on a moiety of the property, 
ought to have been decreed. There is a presump¬ 
tion resulting in preventing persons from pleading 
that the family is a Joint Hindu family, as against 
the entries in the khewat. 32 All* 779 Ref. 
(Lindsay and Gohul Prasad, Tf.) Sheo NaRain z/. 

Bala Rao. 44 All. 616 = 69 I. C- 208- 

9 0. & A. L. R. (H.) 150=1922 A. 332. 

^—s.201 (Z)—C.^.Code, S.-ll—fran^fcr 

oJ Property Act, S-41—Scopeof. 

A. Mahomedan died leaving a widow and 2 sons; 
during the minority -of .'the latter, the former 
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though entitled to only |th share, got her name 
registered in respect of a third of the property, 
and mortgaged the same to M who subsequently 
purchased it in execution of a decree on the same 
mortgage. A suit by M against the sons for profits 
of the share purchased by him was decreed 
ex parte. Held, that a subsequent suit by the sons 
for a de:laration of their right in respect of 5/24th 
share of the property sold by the widow is neither 
barred by res judicata nor by S. 41 of the T.P. Act. 
The sons are protected by S. 201 (3) of the 

Tenancy Act. (Knox and Piggott, yf-) Abdullah 

Khan 7*. Bundi. 34 AIL 22 = 111. C. 710 = 

8 A. L. J. 1084. 

-S. 202 —Lease by Lambardar—Suit for 

cancellation by co-sharer—Plea of valid lease. 

The lambardar of a village granted a perpetual 
lease to the defendant of 2u bighas of land. The 
plaintiff, a co-sharer, brought a suit in the Civil 
Court for the cancellation of this lease on the 
ground that it was beyond the powers of the 
lambardar to execute. The defendant pleaded 
that the lease was a good and valid lease. His 
contention was that not only was it within the 
powers of the lambardar but that it was executed 
with the consent of ail the co-share's. Hdd that 
this was in substance a plea that the defendant 
was the tenant of the whole proprietary body 
inclu-iing the plaintiff and that under these cir¬ 
cumstances the Trial Court should have under 
S. 202 of the Agra Tenancy Act directed the 
defendant to file a suit in the Revenue Court 
within 3 months to establish the tenancy which 
he set up. (L'mdsay and Danxels, yy.) Kali Din 

L. R. 4 A. 167 = 
73 I. C. 953=1923 A. 534. 

•S. 202 —Suit in ejectment—Plea of tenancy 


V. Ramapat. 


—Power vf Civil Court. 

Where a suit for ejectment from a certain plot 
of agricultural land on the ground that the defen¬ 
dant is a trespasser is brought in the Civil Court 
and the defendant pleads a tenancy it is incum¬ 
bent on the Civil Court to refer the plaintiff to a 
Revenue Court under S. 202 of the Agra Tenancy 
Act. There is nothing in the section itself to 
require the Civil Court to decide that the claim to 
a tenancy is bona fide before applying S. 202. 
(Daniels, 'y.) Jasram v. Amar Nath. 

711. C. 475 tl)=1923 A 439. 

S. 202 —Possession under invalid lease — 


Suit for ejtciment of lessee lies in Civil Court* 

Where a defendant holds under a lease^ which 
is void ah initio his possession is that of a tres¬ 
passer and if the plff. has not acknowledged the 
deft, as tenant, a suit for ejecting the latter lies 
in the Civil Court. A lease for collection of rent 
and Zemindari dues is not a lease granted for 
agricultural purposes and S, 202 of the 
Tenancy Act does not apply to a suit to set aside 
the lease. (Lindsay and KanhaiyaLal,JJ‘) 

Amina Bibi v. Saiyid Yusuf. 

4 U. P. L. R. (A.) 209 =20 A. L. X 731= 
701. C. 968=44 A. 748=1922 All. 449. 


202 — A pplicabilHy 


Court for ejecimeni-^Plea of sub-tenancy 
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* 

A suit was brought in a civil court for eject¬ 
ment and the plea set up in defence was one of 
sub-tenancy. Held^ on the pleadings S. 202 applied 
and the procedure laid down therein should be 
followed. {Piggoit and Walsh^ 

Muhammad Yakub v. Bechu Ahir. 65 I. C. 

L. R. 3 All. 21. 



KH 


-S. 202 — Applicability—Holding mnst he 

agriciUturaL 

In order that S. 202 of the \ct may apply, 
it is not enough if the defendant claims that he is 
the tenant of the plaintiff but the holding must be 
agricultural also. (Mrars, C. y. and Baiierji, y,) 
Rani Dhandei v. Chhotu Lal. 

64 L 0.605=19 A.L. J. 890. 


-S- 202 —Time granted for institution of 

suit in Revetuie Court cannot be extended. 

When a defendant has been ordered in writing 
to institute within three months a suit in the 
Revenue Court for the determination of the 
question of tenancy and fails to institute such a 
suit within three months of the order, the Court 
must decide the question against him. The Court 
has no authority to extend time. y.) Rup 

Narain V. Partab Pathak. 64 I. C- 491 (A.). 


.— S. 202—yurisdiction—Civil and Revenue 

Courts—Suit for ejectment — Trespasser—Civil Court 
—Plea of necessity. 

A suit to eject an aliped trespasser is cognisa¬ 
ble by a Civil Court and not by a Revenue Court. 
If in such a suit deft, pleads he is a tenant the 
procedure laid down in S. 202 of the Act should 
be followed. (Tudhall and Ryves^ yf-) Raohu- 

nath V. Ganeshi. 42 A. 222 = 54 I. C. 381= 

2 U. P. L. R. (H. C ) 79=18 A. L. J. 214. 


--S.202 —in Civil Court as trespasser —■ 

Defence of tenancy —Suit referred to Revenue Court — 
Objection to jurisdiction—Appeal to Dt. fudge — 
yurisdiction. 


Deft, being sued in the Civil Court in ejectment 
as a trespasser raised the plea that he was a 
tenant of the plff. The Civil Court referred the 
deft, to the Revenue Court under S. 203 of the 
Tenancy Act, and a suit was instituted by the deft, 
under S. 95 of the Tenancy Act for a declaration of 
the nature of the tenancy. An objection on the 
score of jurisdiction was overruled by the Revenue 
Court. The Revenue Court having made a decree, 
an appeal was preferred to the Dt. Judge. Heldy 
that no appeal lay to him, an objection on the 
score of jurisdiction under the circumstances 
being absolutely untenable. (Richards, C. y. and 
Baherjee, ¥.) Deo Narain Singh v. Sitla Baksh 

SiNOH. 40 All. 177 =471.0.891= 

16A.L. J.590. 

■ ji J 202 —Suit in a Civil Court—Part relat¬ 


ing to agricultural holding* 

S.'202 of the Tenancy Act must be applied to so 
fhiich of a suit as relates to the agricultural hold¬ 
ing.^ A'suit against a servant, discharged from 
service, for articles in his possession is not one for 
iggcioultural hGtlding though the servant sets up a 
Qafuw. iPiggott and Walsh, yy,) Dhan Dei v. 

iHU- . ,39 AU. 254=381. C. 828= 
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- S. 202 —Suit for occupancyi holding—Suit 

for holding, « grove, in a Civtl Court —Res-judicata. 

The decision of a Revenue Court in respect of 
a holding could not operate bs res judicata in a 
Civil suit against the same defendant in respect of 
his possession of a grove, as the latter is not an 
‘ agricultural holding * to be triable by the Revenue 
Court. S. 202 does not apply. (Banerjee and 
P^^S^tt, yy.) Mizaji Lal v. Hari Lal. 

34 I. C. 162 (A.). 

- S. 202—Groves* 

\ S. 202 of the Agra Tenancy Act is applicable 
j only to agricultural holdings and not to groves. 
(Rafque, y.) Natha Mal v. Roshan Lall. 

30 I. C. 48 (A.). 

- S. 202 — Ejectment—Defence of existing 

tenancy — Appeal—Titne allowed to file suit in Reve¬ 
nue Court — No suit filed — Effect. 

In a suit to eject a tenant the Civil Court gave 
time to the deft, tenant to get a declaration of his 
alleged tenancy right in a Revenue Court under 
S. 202 of the Agra Tenancy Act. The deft, having 
failed to do so, the Civil Court thereupon decreed 
the suit. On appeal, the Judge held that the deft, 
was a tenant of the plffs. and dismissed the suit. 
Held, that the Judge was not competent to 
I entertain the question. The deft, having pleaded 
that the land in question was his agricultural 
, tenancy could not plead on appeal that it is not his 
f tenancy. (Piggott, f.) Narain Sarup v. Nanda. 

I 28 1. 0.568=13 A.L. J. 249. 

- S. 202 — Ejectment—Dismissal by Revenue 

Court* 

I 

j Where a suit in ejectment was dismissed by the 
; Revenue Court on the ground that the deft, was 
an.occupancy tenant and the plff. thereupon insti¬ 
tuted a suit for possession in a Civil Court on the 
, ground that the decision of the Revenue Court 
was obtained by fraud. Held, that it was unneces- 
: sary for the Civil Court to refer the matter again 
to the Revenue Court. (Tudball and Ryves, yy.) 
Sarju Missir V, Bendesri Prasad, 

20 I. C. 917=11 A. L. J. 691. 

I - S. 202 —Scope of—Mortgage unregistered. 

\ In a suit for redemption of an unregistered 
I mortgage for Rs. 100 S. 202 has no application. 

! (Griffin, f.) Gauri Ram v. Manohar Teli. 

17 1. C. 520=10 A.L. J. 513. 

- S. 202 —Revenue Court's decision during 

pendency of civil suit. 

A decision of a Revenue Court establishing 
I tenancy during the pendency of a civil suit in 
which tenancy is pleaded is binding on the Civil 
Court. [Richards, C* y. and Banerjee, y.) Shiam 
Lal V. Anant Ram. 17 I. C* 302 (A-J. 

- S. 202 — Deft's plea in a Civil Court that 

he is a tenant—Decision by Revenue Court against 
Deft.—If Can be questioned again in Civil Court. 

The deft, in a civil suit for possession having 
raised the plea that he was a* tenant, the suit was 
tried by a Revenue Court and the latter came -to 
the conclusion that the deft, was not a tenant. 
Held, that the deft, could not again plead in 
a Civil Court that the Revenue Court was 
wrong in its decision. 33 All. 15 dist. (Piggott, y.) 
SuRAJ Ghulam Singh v, Chab Lal Singh. 

1 14 I. C. 347 {A.;, 
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AGREEMENT. 

See (I) Contract. 

(2) Contract Act. 

AGRICULTURAL. 

Holding. 

See (1) Landlord and Tenant. 

(2) Lease. 

Lease. 

See (1) IvANDLORD AND TENANT. 

(2) Lease. 

(3) T. P. Act, Ss. 107, 108, 116, 117. 

Purposes. 

See (1) Landlord and Tenant. 

(2) Lease. 

(3) Local Tenancy Acts. 

(4) T. P. Act, S. 117. 

Tenant. 

See (I) Landlord and Tenant. 

(2) Lease. 

AGRICULTURISTS LOANS ACT (XII of 
1884). 

-S. 5 — Clahn arising out of Revenue does 

not lie in Civil Court —(7. P. Land Revenue Act 

(/// of 7901), S. 233 (m.) 

A claim arising out of the collection of a sum 
of money which is under S. 5 realizable as 
Revenue, is not cognizable by Civil Court by virtue 
of S. 233 (m.) (Tndball, y.) Nihal Chand v. 

Kanhau 19 A. L. J. 360=62 I. C. 544= 

3U. P, L. R. (All) 66. 

AHMEDABAD TALUKDARS ACT (VI of 
1862). 

--— S. 6— Applicability of Kashatis* 

Kasbatis holding under patta in the nature of a 
lease are not governed by the Act. (Lord Atkin¬ 
son.) Secretary of State v. Bai Rajbai, 

39 Bom. 625=42 I. A. 229=19 C. W. N. 1087 = 

13 A. L. J. 953=(1915) M. W. N. 563 = 
29 M. L. J. 242=18 M. L. T. 179 = 
2 L. W. 731 = 17 Bom. L. R. 730 = 
301. C. 303=23 C.L. J-1{P. C-). 
[0. A. from 111- C. 948=13 Bom* L. R. 609J. 

AIR AND LIGHT. 

See Easements Act. 

AJMERE MUNICIPALITIES REGULATION 
(III of 1877). 

- Ss. 6 and 9 — Pre-emption—Right of 

may arise even in the absence of sale deed. 

There is a right of pre-emption where the 
vendee pays the price and obtains possession of 
the property sold though no sale deed has been 
actually executed. The decision in 16 A. 344 is 
applicable to cases arising in Ajmere Merwara. 
{Piggott and Walsh, yf.) Ram Sukh v. Mrs. 

L. E. O’Neal. 20 A. L. J. 59 = 65 I. C. 103= 

L. R. 3 A. 45=44 A. 239=1922 A. 46. 

-Ss. 85 and 141— Notice by piff,—No 

action by Municipal Committee within time—Suit 
—Mainlain ability of. 

On a notice by the piff. to the Municipal Board 
of Ajmere of his intention to re-erect his house no 
action was taken by the Board within the month 
‘ provided by the law. The Board then served a 


ALIEN ENEMY. 

notice upon him to stop building and to submit a 
fresh notice and a fresh plan. He stopped work 
and brought this suit for damages in the Civil 
Court. Held, that the Municipal Committee having 
failed to issue any directions within the month 
provided by the law had no authority to take 
action under S. 85. S. 141 of the Regulation did 
not oust the jurisdiction of the Civil Court where 
the Municipality was doing an act under cover of 
the Regulation which it had no right to do. (Cha- 
mier and Piggott, JJ) Municipal Committee, 
Ajmere v. Kifayat Ullah. 37 All. 220 = 

281. C. 143=13 A. L. J. 291. 

ALLEGATION. 

See (1) C. P. Code. 

(2) Pleadings. 

(3) Practice. 

ALIEN. 

See Alien Enemy. 

ALIENATION. 

SiC (1) Custom—Punjab. 

(2) Hindu Law—Alienation. 

(3) Mahomedan Law—Alienation- 

ALIEN ENEMY. 

See also C. P. Code, S. 83. 

- Commercial Domicile, 

A neutral subject having a commercial domicile. 
in an enemy country and with no intention of 
removing that dtmicile to a neutral country is an 
alien enemy. Authorities discussed. (Macleod, 

C. J.) The Karadeniz. 531. C- 372= 

21 Bom. L. B. 934. 

- Interest on debt, 

A debtor indebted to an alien enemy is not 
entitled to suspension of interest on his debt 
from the outbreak of hostilities to the date -on 
which the enemy firm obtained a license to trade. 
(1918) A. C( 239 Ref. (Scott,C, f, and Hayward, 
y.) Valli Mohamed Abu v. Bertheld Reif. 

44 Bom. 1=521. C. 522=21 Bom. L. R. 785. 

-- Commercial intercourse with eiemies 

ordinance—(VI of 1914)* 

Commercial intercourse with enemies ordinance 
is not retrospective. ‘ Destined * means intended 
for in the proclamation. The mica ship of the 
accused bound for Germany was sold in London 
beyond whi^h she did not proceed owing to out¬ 
break of war. Letters were exchanged before and 
after the Ordinance VI of 1914 between the 
accused and his agent but on the English firm’s 
refusal to export mica, the mica was not sold to 
the German firm. Held, that goods did not acquire 
an enemy destination. The accused having 
shipped mica before and sold it after the declara¬ 
tion of the war and the enemy ordinance was held 
guilty. Per Greaves, y,, Contra —Unless the 
accused has actually and in fact done one of the 
acts thereby forbidden he is not guilty. Goods 
must be in actual existence to constitute an 
offence. 

Ordinarily a master not liable for wrongful acts 
of his agent. Per Beachcroft, y.: —Trading 
includes any 'commercial transaction, transfei?' 
goods by purchase, sale, barter or exchange* 
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ALLAHABAD 


Goods need not be in physical possession of one 
of the parties, {Woodtoffe^ Beachcitoft a/td Gft'a- 

t>«i yy«) INDRA ChaND V. EmPEROU. 

19 C.W.N. 1239=33 LC.289 = 

. 17 Cr. L. J. 113-42 Cal. 1094. 

— - Right io complain — Crime, 

An alien enemy residing in British India by 
license of the King can complain against crimes 
committed against his psrson or property and the 
High Court can entertain an application for revi¬ 
sion at his instance. (Kumarastvevni Sastri, Jd 

Mellor V. Muthia Chetty. 35 M. L. J• Oio- 

20 Or. L. J. 101=48 I. C. 981=9 L. W. 113. 

— - -Pertnission to alien subjects to remain in 

British territory. 

Express or implied permission to remain in 
British territory granted to enemy subjects resi¬ 
dent therein enable them to contract, such per¬ 
mission being presumed with regard to aliens who, 
not being ordered to remove themselves within a 
fixed period, remain in British territory, having 
been residing there already before the outbreak of 
war. {Srinivasa Iyengar, V.) Wothrik ^ - David . 

31 M. L. J. 860={1917)M w. N. 73 = 

371. C. 957 = 5 L.W. 275. 


5L.W. 275. 


_ ^Test of—Domicile—Commercial domicile. 

When considering questions arising with an 
alien enemy it is not the nationality of a person | 
but his place of business during the war that is j 
important. ( 1916 ) 1 K. B. 284 ; 1915) I K. B. 857; 

(1902) A. C. 484 Ref, (HalUfax, A, J. C.) 

Na?. m (2). 

___ -Trading with—Accepting bill of exchange. 

Accepting a bill of exchange drawn against 
goods coming from another country and payment 
of 'their price after proclamation forbidding any 
trade with that country are acts of trading with 

e.»,. (P... C. y.) 

ALIENS. 

- _ ’Military sefvice-^British protection’ 

When by the crown are enlisted lawfully in its 
forces, aliens along with British subjects, and frorn 
them are required the same service, loyalty and 
allegiance, as are the duties of the British enlisted 
subjects, to them is also extended the same 
protection in a foreign country, where all are 
serving together in the armed for^s of His 

23 I. C. 678 =1L. W. 989 (P. C ). 

• ♦ ' 

ALIMONY. 

. r See Divorce Act, S. 36. 

4 » « 

ALIYASANTHANA LAW. 

^ i 

; See ako Malabar Law, 

_ Pattam properties in name of one member— 

numbers of family are twt entitled to any 
l/^m^i^rein—Coftversion into family property is 

Kulur BiduPattam is an office and its 
defined and entails lexpenses out of the 


income derived from the land forming the emolu¬ 
ments of the office. A junior member of the 
family to which the holder of the pattam belongs 
cannot claim any interest in the patiam properties 
nor is he entitled to get maintenance out of the 
income of the properties. Per Spencer^ J : An 
agreement or a settlement converting the pattam 
properties into family properties is illegal and 
is not valid even for the life-time of the settlor 
paitam holder. Nor is he estopped from repudi¬ 
ating the validity of the transaction. (Sadasiva 
Iyer and Spencer^ Naga Raya v. Deve Eaja* 

41M. L. J. 340=14 L. W. 310-67 I. C. 84 = 

(1921) M. W. N. 626, 

- Succession—Nearest branch and not nearest 

relation succeeds. 

Under the Aliyasanthana Law the property of 
an individual member of the family goes on his 
death to all the members of the nearest branch 
and not merely to nearest individual relation or 
relations. 7 Mad. 575, expl. (Sadasiva Iyer and 
NaHer, Nanjappa Ajri v. Marudkv 

HENGuku. 39 Mad. 12=32 L 0-165 = 

30 M. L. J. 204. 

-—Ejaman— Removal of — Grounds for— 

Alienation Charge, 

Where the conduct of the Ejaman is inconsis¬ 
tent with the interests of the family, he is liable 
: to be dismissed. 34 Mad. 481 Foil. The portion of 
! the consideration for an alienation by the Ejaman, 

\ found to be binding on the family, is a charge on 
j the family property. C. and Seshagiri 

1 Aivar, ?.) Kunhana Shetty v. Timmaju. 

I 241. 0.246 = 27 M.L.J. 60. 

4 

- -“Adoption of male—Bah of adopted son 

defferent from that of adopter. 

Under the Aliyasanthana Law and Custom, 
males can be solely adopted ; it is not necessary 
I that the person adopted should belong to the same 
ball as the adopter, since the religious motive 
characteristic of adoption under Hindu Law is 
absent. {White, C. J. and Tyabji, f.) Secre¬ 
tary OF State v. Santaraji Chetty alias 
BOJAPPARASA BlNNANl. 25M. L. J. 411 = 

14M.L. T. 348 = 211. 0.432 = 

(1914) M. W. N. 333. 

i ALLAHABAD HIGH COURT RULES. 

I - -R. 80 —Fee certificate. 

\ Rule 80 prescribes that the Court shall be 
* satisfied that the fee is paid to the pleader at or 
J before the commencement of the suit also aa to 
1 the delivery to the Mtinsarim of a certificate signed 
} by the legal practitioner certifying the amount of 
fee actually paid to him. The proviso merely 
empowers the Court to exercise a discretion as to 
whether or not it will accept a certificate present¬ 
ed after the commencement of the first hearing 
and does not admit of exercise of discretion as to 
allow^ance of fee not paid at the commencement 
i of the suit. (Stanley, C. y, and Banerji, J-.) Bank 
OF Bengal, Cawnpore v, Kalka Das. 

33 All. 374=9 I. C. 422 = 8 A. L. J. 109. 

- Ur, 457 and 461 —Land Acquisition case — 

Pleader's fee, 

Froceedings^under the Land Acquisition Act in 
the District Court are not suits for money or land 
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ALLAHABAD HIGH COURT RULES. 

within Rule 457 of the High Court and a pleader’s 
fee in such proceedings should be calculated 
according to Rule 461 of the Rules. (Gviffin and 
Chaniicr^ yy.) Kanhaiya Lal v. Secretary of 

State. 14 I. C. 214 (A.). 

-Ch. ly, R. 9 —Suit for profits as Legal 
Representative oj deceased person—Right denied— 
Duty of Court. 

Where a person sues in Revenue Court to 
recover profits due to certain deceased persons 
on the ground that he is their legal representa¬ 
tive and his right is denied, the Court under 
S. 199 should decide the question of title as a Civil 
Court or refer the parties to a Civil Court by an 
order in writing. (Banerji^ y.) Syed Madad 
Ali V. Sheikh Shamsher Ali. 

63 I. C. 103 (All)=4 U. P. L. R. (A.) 9. 

-Ch. IV, R. 9 —Decree transferred to 

Collector for Execution—yurisdictioiiy Civil Court. 

The Collector held a sale of property under a 
decree transferred to him for execution a«d 
accepted the highest bid but coming to know 
later on that the property is worth much more, 

proclaimed a resale on condition that the highest 
bid in the first sale would be accepted if no 
higher bid was made in the second sale. The 
auction-purchaser sued in the Civil Court against 
the proclamation of resale, held, that R. 9 barred 
the suit. (Knox and Ryves, yy.) Chulhi v. 
Badri. 62 I. C. 672 = 19 A. L. J. 232. 


- Ch. XXI, R. 1- -Costs — Certificate of fees 

filed after decision cannot be accepted. 

Under Ch. XXI, R. 1 of the High Court Rules 
pleader’s fees can only be allowed if the Judge is 
satisfied that it was paid before the commence¬ 
ment of the hearing and that a certificate of fees 
by the pleader was filed. The Court has no 
discretion to accept a certificate filed after the 
commencement of the hearing. (Ryves and Gokttl 

Prasad, jy.) Maoan Lalji. Mahomhad Zia-ud-din. 

_.. VVT « , . 1- C- 804 (All). 

Ull. AAl, It. 1 Authorised’’—Meauine of — 
Fees certificate—Affidavit by—Karinda. 

The word ‘authorised’ in Ch. XXI, R. 1 of General 
Rules for Subordinate Courts is redundant. If 
the legal practitioner admits the receipt and 
Karinda of the client admits payment of fees, the 
fee should be allowed under Ch. XXI, R. ’ 1 of 
General Rules for Subordinate Courts. (Richards 
C. y. and Banerjee, y.) Guddar Mal v. Het Ram! 

41AU. 246 = 501. C. 87 = 17 A. L. J. 270. 


Ch.'XXl,'R.l{l)—Pleader's fee—Certificate. 

In view of Rule I, Cl. (1) of Chapter XXI certifi¬ 
cates of fees must be tendered to the proper 
officer of the Court on or before the day first 
fixed for the hearing of the case, whether in fact 
on that day the case is reached or adjourned. 
(Mears.C. y. and Ptggott, y.) Ram Nath i;. Hub 
Nath. 18 A, L. J. 638=2 U. P. L. R. (A.) 234= 

57 I. G. 203 = 42 A. 542. 
.—^-Ch. XXI, Rr. 21 and 25 — Pleader^ fee — 

Plaint returned for presentation to proper Court. 

Pleader’s fee is to be calculated under R. 21 
when a question of jurisdiction, being raised by 
the defts. was decided after contest and the plaint 
was returned to be filed in the proper Court. 


V 
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ALLUVION AND DILUVION. 

(Tudball and Raoof yy.) Gauri 
Bahkee. 

45 I. C. 985 = 


Sahai V. A. C. 

40 All. 515= 
16 A. L. J. 426. 


-;- Part II, R. 26 — Pleader—Carrying on 

family business. 

The carrying on of a long existing family 
business by a Vakil does not amount to entering 
into trade or business. Before a Vakil embarks 
on commercial transactions he should give notice 
and obtain the permission of the High Court. 
(Banerjee and Piggott, yy.) Ram Sarup v. Tika 

Ram. 17 A. L. J. 1147=52 I. C. 638 = 

1 U. P. L. R. (H. C.) 139. 

ALLOTMENT. 

See (1) Hindu Law. 

(2) Joint Family — Partition. 

ALLOWANCE TO BANKRUPT. 

See Insolvency Act. 

ALLUVIAL AND DILUVIAL LANDS. 

See Alluvion and Diluvion. 

ALLUVION AND DILUVION. 

See alio Bengal Alluvion and Diluvion 
Regn. (XI OF 1825). 

-“ Gradual, slow and imperceptible—Princi¬ 
ples how for applicable in India. 

The principle of English law is that an accre 
tion must be formed by gradual, slow and imper¬ 
ceptible degrees. The words “ slow ” and “imper¬ 
ceptible ” are only qualifications of the word 
gradual ’’ and the test laid down is relative to 
the conditions to which it is applied. The actual 
rate of progress necessary to satisfy the rule 
when used in connection with English rivers is 
not necessarily the same when applied to the 
rivers of India on account of the different condi¬ 
tions in India and in England. (Lord Carson.) 
The Secretary of State for India in Council 
V. Raja of Vizianagaram. 45 Mo d 207= 

42 M. L. J. 589=26 C. W. N. 348=15 L. W. 389= 

20 A. L. J. 438=L. R. 3 P. C. 105= 
35 C. L. J. 463=30 M. L. T. 112= 
(1922) M. W. N. 381=671. C. 1= 
49 I. A. 67=1922 P. C. 105 (P. C ). 

-1- Public navigable river—Accretion—Sub- 

niersion. 

The bed of a public navigable river is the pro¬ 
perty of the Government though the banks may 
be the subject of private ownership. If there be 
slow accretion to the land on either side due for 
instance, to the gradual accumulation of the silt, 
this forms part of the estate of the riparian 
owner to whose bank the accretion has been made* 
If private property be submerged and subsequently 
again left bare by the water it belongs to the 
original owner. 13 M. I. A. 467, Ref. (Lord 
Buckmaster .) Haradas Acharya Chaudhuri a- 
The Secretary of State for India. 

^ , 22 M. l: T. 438= 

26 C. L. J. 590=(1918) M. W. N. 28= 
431. C. 361=20 Bom. L. R. 49 (P. C-)- 

j Reformation of chur—Patni Unnre—Right 
Accretion—Bengal Regulation XI, ipf 

J825t o. 4» 
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ALLUVION AND DILUVION. 

Lands washed away and afterwards reformed 
in »tM are not lands gained by increment within 
S> 4 of Beng- Reg* XI of 1825 and could not be 
claimed as accretions either by the landlord or 
tenant* Where the diluviated lands form part of a 
permanent heritable and transferable tenure, until 
it could be established that the holder of the 
tenure had abandoned his right to the submerged 
lands, the tenure remains intact, and the tenure- 
holder by claiming or accepting remission of rent 
in respect of lands washed away from time to time 
by the action of the river, does not abandon his 
right to the lands when they reformed in situ : 
Held, that the char so reformed formed part 
of the patni tenure and that the zemindar was 
not entitled to khas possession of them. 18 All, 
290 approved. 4 Cal. 894, disappr. (Ameer Alt). 
Arunchandra Singh v. Kamini Kumar. 

41 Cal. 683 =411. A. 32-38 C. W. N. 369- 
(1914) Jff. W. N. 175 = 15 M. L. T. 182 = 

26 M. L. J. 251=12 A, L. J. 243 = 
221. 0.317 = 19 C L. J. 272 = 

16 Bom. L. R. 323 (P. C.). 

- SlihmeYsion of Imd. ’ 

Land belonging to the plfP. which had sub¬ 
merged under a river reappeared on its old site 
and was sufficiently identified to be the plff’s. 
land. It had not come out by gradual accretion 
nor by sudden cutting off by the action of the 
river, held, the plff. was entitled to the land 
and that S. 4 did not apply to the case. (Stanley, 
C, y. and Banerji, f,) Bhagwan Rai v. Gopi Rai. 

10 I. C. 311 (A.). 

- Reformation in situ— Need not be slow and 

imperceptible. 

If lands are reformations in situ the question 
whether the accretion was slow and imperceptible 
does not arise. (Chatterjee and Pearson, yj.) 
Nazir Ahamad Chowdhury v. The Secretary of 
State for India. 

26 C. W. N. 913=35 C. L. J. 580= 
69 I. C. 74=1922 Cal. 337. 

- -Suit by Government—Lands appertaining 

to defendant's estate—Want of title of Government—- 
Cause of Action—Appellate stage—Declaratory 
decree—Act XXXI of 1858—Act IX of 1847, 

The Government sued to recover certain alluvial 
lands on the allegation that it was their property 
and was dispossessed by the defendants. It was 
proved that the deft, and not the Government had 
right to the lands as proprietor. The lands 
accreted in the deft’s, estate, and the right of the 
Government to assess revenue upon them was 
declared long ago. The lands were converted into 
separate estates and temporary settlement in 
respect of them were made by the Government 
with the defts. Held, that as the Government 
could not claim these lands as proprietor and 
therefore the suit of the Govt, must fail both by 
reason of defect of title and from the absence of 

all causes of action, that the Court ought not in 
the appellate stage of the case, to change the 
g ^entire form of the suit and to make a declaratory 
S ^terce in favour of the Govt, so as to enable it to 

hereafter the necessary steps for assessment 
ife^ffisettlcment if the Court should be of opinion 
alpiraKthe lands appertained to the Govt.’s Estate. 


ALLUVION AND DILUVION 


(Norris and Prinsep, ff,) 

UETARY OF STATE. ll I. 


Sarda Prasad v. Sec- 

C. 718=14 C. L. J. 98. 


- Submersion—Reappearance of submerged 

land—Right of occupancy tenant and landlord. 

In a suit for declaration of occupancy rights it 
was alleged on behalf of the landlord (deft.), plff. 
had lost his right on account of submersion, accord¬ 
ing to custom of the district and then the suit was 
barred as mutation has taken place in favour of 
deft. From the wajib-ul-arz it was clear that the 
action of the river began in 1879 but the occupancy 
right dated from a prior date. Held, that the deft, 
had failed to establish a custom by which dilu¬ 
viated occupancy land on submersion becomes the 
property of the landlord. The alleged custom being 
propounded for the first time 'in 1879 was not 
ancient and could not have the force of law. The 
custom was prima facie inequitable as rights 
granted long before river action, could not be sub¬ 
ject to rules obtaining in neighbouring villages and 
the suit was not barred by the reason of the muta¬ 
tion as the land though submerged was in the 
possession of the plaintiff until the defendant took 
possession of it on its re-appearance which took 
place a short time before the suit. (Le Rossignol, 

f .) Mahomed Yar If. PiRAN. 37 P. R. 1917 = 

41 L C. 394=124 P. W. R. 1917. 

- Customary due—Ala M alik — Custom — 

Wajib-ul-arz—Entry in. 

Where the entry in the Wajib-ul-arz is to the 
effect that if lands are washed away but sub¬ 
sequently reappear and are indefiable the original 
proprietors are entitled to recover the same on 
payment of certain fixed dues to the Ala Maliks. 
(Raltiean, f.) Isar Das v- Ghulam Haidar. 

31 P. L. R. 1912 = 14 I. C. 799 (1) = 

118 P. W R. 1912. 

- Lankas—Right of adjoining proprietors — 

Crown. 

Per Burn, —Though the formation of lankas 
might have been greatly helped and accelerated by 
the artificial means employed and the operations 
carried on by the river conservancy staff of the 
Public Works Department they do not thereby lose 
their character of accretions belonging to the 
owners of the adjacent lands and the Government 
having entered upon them under statutory au¬ 
thority for the purpose of river conservancy only 
could not claim such accretion as its own property. 
(Sadasiva Aiyar and Burn, The Secretary 

OF State for India v. Venkatanarasimha Naidu. 

27 U. L. T. 147=(1920) M. W. N. 209= 

58 I. C. 689=11 Li W. 256. 

- Accretion — Non-tidal and non-navigahle 

rivers — Accretions—Right to~~Common law of India 
— Submersion—Effect of. 

Accretions in non-tidal and non-navigable rivers 
in India belong to the riparian landlords. It is 
part of the Common Law of India that the owner • 
ship of riverbeds usque admedium filum aque is pre • 
sumed to vest in the riparian owners. But the 
presumption is capable of being rebutted. 41 Mad. 
840 and 42 Mad. 239 Ref. A person does not lose 
his title to land by its mere submersion under 
water so long as the l^d is identifiable- Non- 
resistance to vis major such as fiood which causes 
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the change of a river course, cannot be treated as 
evidence of acquiescence, or of abandonment of 
rights by a riparian owner. {Spencer and 
Krishnan, y^.) Olappamananna Nanakal v. 
Secretary of State for India. 55 I.C. 770 (M.). 

- —Law in India—English laiv—Applicability 

of. 

In adopting the law as to alluvion in India, the 
Courts should be guided by local and physical 
conditions. The principles of Bengal Regulation 
(XI of 182j) affords the best guide in applying the 
law of accretion to the case of large Indian views. 
Under that regulation, all that is necessary is that 
the accretion should be by gradual alluvial process 
and it need not be imperceptible nor slow. The 
fact that the original boundary is known or is 
ascertainable does not render the law of accretion 
inapplicable. There is no reason for giving the mud 
and sand deposited in large quantities in the bed 
of a river, which belongs to the Crown in trust for 
the public, to the adjoining owner simply because 
the deposit is also adherent to the adjoining land 
so long as such deposits are distinguishable from 
the adjoining land. The principle of identity is 
applicable only to derelict lands exposed by the 
sudden recession of the sea or change of river’s 
course. Under Common Law, land formed by 
gradual imperceptible degrees is accretion. (Ayling 
and Srinivasa Aiyangar, yy.) Secretary of 
State v. Rajah of Vizianagaram. 

40 Mad. 1083=40 I. C. 896=22 M. L. T. 57. 

. .. River—Land adjoining phat of a private 

owner. 

Where a strip of land in a river suddenly 
formed into an island and by subsequent drying 
up joined with the main land of the plff. the piece 
does not belong to the owner of the main land 
but to the Government. Accretions to private 
property must be gradual and imperceptible. The 
land belongs to the Government if it is sudden and 
perceptible, (Aylvig and Spencer^ yy.) Raja of 
Pittapuram V- The Secretary of State for 

India. 36 Mad. 57=12 I. C. 398= 

(1911) 2 M. W. N. 261. 

- Change in river course—handwashed away 

and placed adjoining another's land—Right to, 
remains with owner* 

The mere fact that a change in "a river’s course 
has placed land belonging to A in contiguity to 
the lands of B could never deprive A of the lands 
and transfer them to B. 27 C. 738, Reh Whoever 
has land, wherever it is, whatever may be the 
accident to which it has been exposed, the ground 
remains the property of the owner, {Simpson 
and Wazir Hasan, A* y* Cs.) Balbhaddar 

Prasad Narayan Das. 9 0. L. J. 518= 

731. G. 727 = 1923 0.102. 

-- Acceptance of remission—If atnounts to 

abandonment — Intention. 

Where there is division the mere fact of 
non-payment of rent or claiming or accepting 
remission is not proof of abandonment and until 
abandonment is proved, the right to the lands 
remains un-impaired. The question is one of 
intention to be determined according to the cir¬ 
cumstances of each case, {ywala Prasad and 


ANCIENT LIGHTS, 

Ross, yy.) Ramnandan Sahey v. Jaigobind 

Panday. 2 P. 839=75 I. C. 955 = 

1924 P. 213. 

-- —Occupancy rights —Limitation. 

Occupancy rights in an alluvial accretion to a 
non-occupancy holding arise only by 12 years’ 
continuous cultivation of that accretion. (Baillie, 
6'. M.) Ganesh V. Sahib-un-Nissa Bibi. 

29 I. C. 37. 

ALTERATION. 

See t(l) Deed. 

(2) Neg. Instr. Act, S. 87. 

ALTERATION OF LAW. 

See (1) Special POWERS. 

(2) Stare decisis. 

(3) Statement of objects and reasons. 

(4) Statutory power. 

(5) Surplusage. 

(6) Technicality. 

ALTE RNATI VE-Claims. 

See (I) C. P. Code, O. 6., Practice. 

(2) Pleadings. 

Pleadings. 

See (l) C. P. Code, O. 6. 

(2) Pleadings. 

(3) Practice. 

Pleas. 

See (I) C. P, Code, O. 6. 

(2) Pleadings. 

(3) Practice. 

AMBIGUITY. 

See (1) Deed—Construction of. 

(2) Evidence Act, S. 93, 

(3) Interpretation of statutes. 

AMBIGUOUS DOCUMENTS. 

See Ambiguity. 

AMENDMENT. 

See (1) C. P. Code, S. 151 and O. 6, Rr. 17 

and 18. 

(2) Decree. 

Of Decree. 

See C. P. Code, Ss. 151, 152 and 158. 

Of Pleadings. 

See (I) C. P. Code, O. 6, R. 17. 

(2) LiM. Act, S. 13. 

(3) Practice. 

ANCESTRAL PROPERTY. ^ 

See (1) Custom—Punjab, 

(2) Hindu Law. 

ANCIENT LIGHTS. ' 

See (1) Easements. 

(2) Basements Act. 


f 
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ANCIENT MONUMENTS PRESERVATION 
ACT (VII of 1914). 


— .-S. 21 — Compensation—Hotv dcterminedt 

S* 21 of the Ancient Monuments Preservation 
Act, 1914, applies to the purchase of moveable 
antiquities or relics and the compensation which 
may have to be paid for incidental damaj^es caused 
by the removal or protection of such objects of 
historic interest or art value. In ascertaining the 
market value of such moveable antiquities and the 
amount of compensation to be paid to adjacent 
owners for acts done under the Act, such acts 
being clearly indicated and by implication defined 
in S. 20, only the provisions of Land Acquisition 
Act enumerated in S. 20 are to guide the Court. 
(Beafnan and Heaton, JJ.) VisNU v. The District 
Deputy Collfxtor, Kolaba. 42 Bom. 100 = 

431. C. 480 = 19 Bom. L. R. 937. 

AHIMALS. 


Property in—Wil l animals* 


An animal ferce nahir<E may become the pro¬ 
perty of a person if there is a complete capture 
reducing the animal completely into possession. 
Mere pursuit will not do and so long as it is 
possible for it to escape it does not become any 
one’s private property. Where a dog overtakes 
the animal and pulls it down that is not enough 
to reduce it to possession as it can escape even 
then. y* C. and Lindsay, A. y* C.) 

Raohunandan V* Emperor. 15 I* C-972 = 

13 Cr.-L. J. 556 = 15 0. C. 183. 

- Ownership of—Test of. 

Nobody has any absolute property in animals 
which are ferce natures. At best they are only 
capable of being the subject-matter of qualified 
ownership or proprietary right. A wild animal is 
the property of the person in whose forest it 
happens to be for the time being. So long as it is 
in the forest or on the land of tuch person he is 
entitled to take it and to kill it but when it chooses 
to quit his land and go into the land of another, 
then he ceases to have any property in it and 
such wild animal becomes the property of that 
other person upon whose land it chooses to make 
its temporary abode. (Mullick and Atkinson, •) 
Raja Kisore Chandra Mardaraj v* Rodha 

Gobind Das. 49 I. C. 198=1918 Pat. 232. 

- Wild animals-^Elephanis—Property in— 

Capture — Escape—Effect of* 

When a wild animal, e. g*, an elephant has 
escaped from captivity and pursuit of it has been 
given up, the property which a man may have 
formerly had in it ceases and it becomes open to 
any one else to reduce the animal to his posses¬ 
sion, and then it will, for the time become his 
property. An animal which has gone away and 
may be supposed to be likely to return to a state 
of captivity ceases to be a wild animal. 35 C. 413, 
Poll. (Hieginbotham, f*) Maung Yaung Shwe 

V. Mauno Sin. 64 I- C* 831 = 11 L. B. R. 71. 


ANIMUS POSSIDENDI. 

See (1) Adverse Possession. 

(2) Limitation Act, Arts. 142 and 144. 

ANNUITY. 

See (1) C. P. Code, S. 60. 

(2) Hindu Law, Maintenance, 

(3) T. P. Act, Ss. 6 and 100. 


APPEAL. 

ANOMALOUS MORTGAGE. 

See T. P. Act. Ss. 68, 98, etc. 

ANTECEDENT DEBT. 

See (1) Custom—Punjab. 

(2) Hindu Law—(1) Alienation, (2) Debt, 
(3) Joint Family. 

ANTICIPATION-Restraiut on. 

See Husband and Wire. 

ANTICIPATORY ATTACHMENT. 

See Attachment. 

ANTE NUPTIAL AGREEMENT. 

See CoNi'RACT AcT, Ss. 23 and 25. 

APOSTACY. 

See (!) Caste Disabilities Removal Act. 

(2) Hindu LAW--(a) Marriage, (h) Suc¬ 
cession. 

(3) Mahomedan Law. 

APPEAL. 

Sec also C. P. Code, Ss. 96 to 105, O. 41 and 

O. 43, R. 1. 

Amendment. 

Competency. 

Effect. 

Evidence. 

Forum. 

Judgment. 

New Plea. 

New Case. 

Order as to costs. 

Question of fact. 

Right of. 

Test. 

Abatement. 

See C. P. Code, O, 22. 

Additional Evidence, 

See C. P. Code, O. 41. R. 27. 

Against Award. 

See C. P. Code, S. 104 and Sch, 11, Para 16 

Against dead Person. 

See C. P. Code, O. 22, R. 6. 

Against preliminary Decree. 

See C- P- Code, S. 97. 

Amendment. 

- Amendment of—If can be treated as one 

against decree of different date. 

An appeal against an order passed on one date 
cannot be treated as one against a decree passed 
on a different and prior date. (Sadas va Aiyar and 
Napier, TT.) Subramania Aiyar v. Venkata- 

ramier. 311. C. 4 (M ). 

- Amendment of plaint—Power of court — 

Bona fide mistake—Objection taken in trial courts 
Effect* 

Appellate Court can allow amendment where 
pl(¥. has omitted to seek amendment in the trial 
court due to a hong, fide mistake. {Mullick and 
Bucknill, yy*) Sheopayan Rai v* Maharaja 
Bahadur Kesho Prasad Sinoh. 

2 Pat. 919=1924?. 3i0. 
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Competency. 

- Competency of—Declaratory decree — Imper¬ 
tinent intervenor. 

Where the Court below granted a decree for 
possession against three defts.,an appeal by one of 
the defts. who admits that he has no title to the 
property is not sustainable. The appellant is an 
impertinent intervenor in the proceedings, after 
such admission. (Sir John Edge.) Chandrika 
Bal'Sh Singh v. Bikram Singh. 38 All. 440 = 

43 I. A. 179 = 20 C. W. N. 1149 = 
20 M- L. T. 164=(1916) 2 M. W. N. 120 = 
4 L. W. 288=31 M. L. J. 505=14 A.LJ. 1024 = 

18 Bom. L. R. 846 = 24 C. L. J. 291 = 
19 0. C. 141=35 I. C. 958 =4 0- L. J. 4 (P.C.) 
[0. A. from 11 I. C. 676 = 14 0. C. 170.] 

- Competency—Offer by a party to be bound 

by the decision of the trial court—Offer not accepted 
by the opposite party. 

Even though the defendants in a suit offered to 
be bound by the decision of the trial court arrived 
at on inspection of the locality, their right of 
appeal is not affected when there is nothing to 
show that the plaintiff agreed to it. In such a 
case they are not estopped from questioning the 
correctness of the trial court. The case is 
different where there is an agreement of the 
parties agreeing to be bound by the decision of 
the trial court. 43 All. 266 referred to. (Gokul 
Prasad, J.) Ghulam Husain v. Ganesh .Lal. 

75 I. C. 619 = 1923 A. 373. 

- Competency of—Decree imposing condi¬ 
tions—Conditiions not complied with. 

Failure to comply with the conditions attached 
to the court’s decree resulted in the dismissal of 
claims would not dis-entitle the appellant to 
appeal against the terms imposed by the court. 
(Beachcroft, y.) Epasan Au v. Ram Kumar De. 

55 I. C. 375 (C.). 

- Competency of—Decree passed without 

urisdiction. 

Per Mookerjee, f .—A decree made without 
jurisdiction possesses nonetheless the qualities 
of a decree as between the parties thereto, and 
if there is a statutory appeal from decrees made 
in suits of that character the decree does not 
become unassailable because it has been made 
without jurisdiction ; and where jurisdiction is 
usurped by a Court in passing an order against 
which an appeal would lie if it had been passed 
with jurisdiction, ^n appeal against the order 
cannot be defeated on the ground that the order 
was made without jurisdiction. (Sandersoft, C. y.. 
and Mookerjee, J.) Gangadhar Karmakar v. 

Shekharbasini Dasya. 20 C. W. N. 967 = 

35 I. C. 348 = 24 C. L. J. 235. 

- Competency of—Appeal against an order 

ftdly carried out —xVo stay asked for—Appeal 
infrnctuous. 

An appeal against an order becomes infructuous 
if the order has already been fully carried out by 
the party in whose favour it was made, unless, 
before the filing of the appeal the objector- 
appellant has obtained a 'timely order for stay. 
(Sanderson, C. y. and Woodroffe and Mookerjee, yy.) 
Rameswari Chaudhurani V. K. B. Duyt. 

^ ^ - .331. C. 685 = 23 C. L. J. 3l0. 


APPEAL—Competency. 

- Competency of—Order without jurisdiction. 

Where jurisdiction is usurped by a Court in 
passing an order, against which an appeal can be 
instituted if it had been passed with jurisdiction, 
an appeal against the order cannot be defeated 
on the ground that the order was made without 
jurisdiction. 15 C. W- N. 725 Foil. (Mooherjee 
and Carnduff, yy.) 16 C. L. J. 77 = 

16 I. C. 940=17 C. W. N. 116. 

- Competency of — Review-Decree sH aside 

in, during pendency of appeal. 

Where-during the pendency of an appeal by one 
deft, the decree is set aside on review at the 
instance of another deft, the decree ceases to exist 
and the appeal cannot therefore be heard. (Smith 
and Broadway, yy.) Basheshswar Nath v. Ram 
Krishna Das. 54 I. C. 966 = 140 P. R. 1919 (L.), 

■ — Competency of—Redemption decree — Re¬ 
demption money not paid as per order of Lower 
Court — Effect. 

An appeal from a redemption decree may be 
heard though the redemption money has not 
been deposited as ordered by the Lower Court. 
161 P. R. 1890 appr.; 23 All. 88 ; 31 All. 328 ; 23 
Mad. 521 dist. (Shadi Lai and Le Rossignol, yy ) 
Thakur Das v. Radhakishen. 

37 I. C. 125=99 P. R. 1916 (L,). 

- —Competency—Agreement by parties to be 

bound by the decisions of a Cotirt on local inspection 
does not exclude right of appeal. 

Where the parties to a suit agreed to the matter 
being decided by the Court according to the 
opinion which it may entertain upon a local 
inspection without going into any further evidence 
in the suit such an agreement does not preclude 
any party from appealing against any decree that 
the Court may pass after such local inspection, 
excepting on the points of fact decided by the 
Court on its local inspection. 

It is only in cases where an agreement between 
the parties results in the Court assuming jurisdic¬ 
tion which otherwise it would not have or involves 
the Court in going so far outside its ordinary 
course of procedure that it is impossible for the 
Appellate Court properly to review its decision, 
that parties are not entitled to appeal against the 
decision of that Court. 

The right of appeal is a very important right and 
the Court will not imply a term to give up that 
right unless it is driven to that conclusion. 

The right of appeal will not be taken away when 
the parties agreed to mere deviations from the 
ordinary procedure of Courts. L. R. 5 P. C. 516 ; 
(1896) A.C. 133 followed. 26 Mad. 76; 37 M.L. J. 
100 dissented from. (Schwabe. C. y. aud Wallace, 
y .) Sankaranarayana PiLLAi V . Ramaswami 

PiLLAi. 44 M. L. J. 258=17 L. W. 303= 

72 I. C. 149 = (1923) M. W. N. 154= 

1923 Mad. 444. 

- Competency—Decree for joint possession-^ 

One of the plaintiffs not made respondent—Brings 
ing him on record after th^ death of another-^ 
Appeal w not maintainable^ . . I . u 
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The defendants appealed against a decree for 
^int possession in favour of five plaintiffs to Hicli 
Court but o^y four plaintiffs had been made 
respondents, Held, the appeal could not be heard 
because the decree was one for joint possession so 
that even if the appeal were successful it would 
be mfructuous because the plaintiff who was not 
rnade a respondent would still be able to execute 
the decree. Where after the death of one of the 
respondents the plaintiff, who had been omitted 
from the category of respondents was, after the 
period of limitation, substituted in his place. Held 
the appeal could not be maintained. 19 C. W. N. 
290 Foil. iCoutts and Das, yy.) Tej Narain 

Sahu V. Dal Ramsahu. 1 P. 699 = 4 P L T 170 = 

69 I. C. 624=1922 P. 606. 

la Conversion to Revision. 

See (1) C. P. Code, S. 115. 

(2) Practice. 

Effect. 

- Effect of—Original decree. 

The mere Hling of an appeal is not operative to 
suspend or interrupt the operation of original 
decree, until reversal by the Appellate Court. 
(Sir Lawrence yenkins.) Hukumchand Boid v. 
PiRTHi Chand Lal Choudhury. 

46 Cal. 670=17 A. L. J. 514=36 M.L.J. 557 = 

23 C. W. N. 721=21 Bom. L. R. 632 = 
(1919) M. W. N. 258=30 C. L J. 71 = 
26 M. L. T. 131=50 I. C. 444= 

10 L. W. 416 (P.C ). 

■ — Effect on—Lower Court's potuer of review. 

An Appellate Court cannot direct the Lower 
Court to review its decree, when it is merged in the 
Appellate decree. (Xfookerjee and Beachcroft, JJ.) 
Asita Mohan Ghose v. Shah Habibur Rasul. 

221. C. 801=19 C. L. J. 9. 
Evidence. 

' •Evidence—Stamp duty on document — 
Later validation of a document. 

Plff. should be given an opportunity of getting 
a document validated by the Collector and if no 
such opportunity be given and the document 
validated after the decision of the first Court be 
rejected the plaintiff has a good ground for appeal. 
(Stanyon and Skinner^ A. J. Cs.) Tukaram v. 

SoMAji. 10 I. C. 702 = 7 N. L. R. 26. 

Forum. 

- Forum—Jurisdiction of Court—Amendment 

of plaint* 

For purposes of appeal the value of the subject- 
matter shall be deemed to be the value put upon 
it on amendment. {Mears^ C. J. and Banerjee^ J^) 
Abdur Rashid v. Qudratunissa Bibi. 

^7 I. C. 134=18 A. L. J. 741 = 

2 U. P. L. R. (A.) 316 

— - Forum—Suit filed in Subordinate Judge's 

Court but heard by Munsiff—Appeal to Subordina e 

Court. 

Where a suit was first filed in the Court of the 
Subordinate Judge but was subsequently trans- 
lerred to the Court of the Munsif who tried and 
decided J it, the Subordinate Judge from whose 
i|^ was transferred to thait of the Munsiff is 

12 
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competent to hear the appeal therefrom, especially 
when the suit was never tried by the Subordinate 
Judge. (Richards^ C. J, and BancrjeCy J,) Wilayat 
Ali Khan v* Ghani Khan 

27 1. C. 874 = 13 A. L. J. 290. 

- ^orum—Transfer of territory to Foreiffu 

State, J 6 

An appeal from a conviction for an offence 
committed within the family domains of Maha¬ 
raja of Benares was made to the Sessions Judge 
at Mirzapore who heard it on the 31st March, 
1911, and ordered a re-trial on 3rd April, 1911. 
The Benares State came into existence on the 
1st .April, 1911, and the place of offence was trans¬ 
ferred to that State. On a reference, the High 
Court held that the order was perfectly valid. 
{Tndbally 9^.) Emperor v. Saheb Din. 

12 Cr. L. J. 470 = 111. C. 1006 = 

8 A. L. J. 705. 


^ Forum—Jurisdiction—Suit for specific per- 
formance -Prayer for cancellation of bond. 


An appeal lies against decree in a suit for 
specific performance of a contract of sale, even if 
the plaintiff asks for an incidental relief such as 
cancellation of the bond, to the District Judge 
provided the value of the main claim is within 
his cognizance. (Richards^ C. J. and BanerjeCy J.) 
Nityanand V. Bishanlal. 33 All. 634= 

11 L C. 934 = 8 A. L. J. 660. 

- Forum—Suit for declaration—Declaration 

and injunction in respect of other properties —Appeal 
to High Court. 


A suit brought in the Court of the First Class 
Subordinate Judge of Belgaum covered two 
subjects ; property in the custody of the Collector, 
of the value of more than Rs. 5,000 and property 
in the plff .'s possession of the value of less than 
Rs. 5,000. Piff. asked for a bare declaration as to 
the former ; as to the latter he asked for a declara¬ 
tion with consequential relief valued at Rs. 5. The 


property in suit was outside the ordinary ter¬ 
ritorial Jurisdiction of the Subordinate Judge but 
was within his special jurisdiction. The Sub¬ 
ordinate Judge tried the suit under his special 
jurisdiction by which he was empowered to hear 
suits exceeding Rs. 5,000 in value : Held, that the 
value of the suit exceeded Rs. 5,000, that the 
case was within the special jurisdiction of the 
Sub-Judge and that, therefore, an appeal from his 
decree was open to the High Court and not to the 
District-Court {Chandavarkar^ A. C. J. and 
Batchelofy J.) Shidappa v. Rahcappa. 

36 Bom. 628 = 16 I. C. 1005 = 14 Bom. L. R. 747. 


- Forum—Execution proceedings—Suit for 

mire than 5^000 Rupees* 

Where a decree is'passed^by the High Court on a 
first appeal in a suit valued at more than Rs. 5,000 
an appeal from an order in execution of such 
a decree lies to the High Court and not to the 
District Court and if the appeal is heard and 
decided by the District Judge the High Court will 
on second appeal set aside the order of the Dfc. 
Judge and direct the appeal to be presented to 
itself. 16 C. L. J 77 Ref. (Mookerjee and Panton^ 
JJ*) Kumudini Ray v. Kamala Kanto Sen. 

35 C. L. J. 1(^ = 681. C. 575=1922 Cal. 247, 
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Forum—Execution of decree for over 
Rs. 5,000—Appeal from order. 

An appeal from an order in execution of a 
decree for over Rs. 5,000 lies to the High Court. 
(Lr Rossignol, f.) Moh[b-ud-Din v. Partab 
A'Ial. 

86 P. W. R. 1918-85 P. L. R. 1918= 
46 I. C. 584=44 PR 1919 ^L.). 

--— Forum—Appeal heard by a fudge who tried 

the case partly—Decision not invalid. 

A Judge heard an appeal in a case, which he 
had himself tried partly, but the judgment was 
passed by another Judge. The decision in appeal 
is not invalid as there is no statutory disqualifi¬ 
cation to that effect. {Sadastva Aiyar and 
Spencer, Jf.) Venkatapathi Nayanivaru v. 

Mohomed Sahib. 30 I. C. 430 = 38 Mad. 531. 


- New plea — Limitation—Plea of, cannot he 

raised for the first time. 

A plea of special Umitatioa under Sch. Ill Art. 2 
to the Bengal Tenancy Act cannot be raised for the 
first time in appeal. {Ghose, f.) Sheikh Haji 
Sadakali Khan v. Jakianath Singh Roy. 

69 I. C. 194. 

- New plea — Evidence—Objection to admis¬ 
sion cannot for the first time be raised in appeal* 

A defendant could not, in appeal, for the first 
time object to the admission of a document by 
the lower court on the ground that the plaintiff 
did not list it with the plaint. [Drake-Brockman, 
f. C.) Lahanu V. Motiram. 

631. C. 968 (Nag.) 

- New plea cannot be raised for the first 

time. 


-— Forum—Suit for accounts — Valuation — 
furisdiction. 

The value of a suit for accounts both for ori* 
ginal trial and for appeal is the value stated in the 
plaint by the plff. and the Court in such a suit 
does not lose its jurisdiction because the amount 
found due on enquiry exceeds the jurisdiction of 
the Court. (Batten and Stanyon, A. f. Cs.). 
Olpherts V. Arjundas. 

20 I. C. 928=9 N. L. R. 112. 
Judgment. 

■ ■ ‘fudgment — Contents. 

The original court among a number of suits for 
enhancement enquired into the evidence and the 
details of each suit or their collection individually. 
The Court of appeal did not do so while reversing 
the judgment. Held that the judgment is 
improper. (Das and Kulwant Sahay, JJ.) Nand 
Lal Chaube V. Kesho Prasad Singh. 

1923 Pat. 339 = 1924 P. 245. 
New Case. 

See Practice. 

New Plea. 

New plea—If can be Mowed, 

An appellant should not be allowed to put for¬ 
ward for the first time in appeal a plea not taken 
in the trial court, and which therefore the respon¬ 
dent had no opportunity to contradict. (Mookerjee 
and Chotzner, ff-) Bhubanmohini Dasi v. 

Kumudcala Dasi. 28 C. W. N. 131= 

39 C. L. J. 140=1924 Cal. 467. 

- New plea—Plea of adverse possession if can 

be raised for the first time. 

Where a plea of adverse possession though 
referred to in the pleadings is not fought out in 
the Courts below. It is not allowable for the 
first time in second appeal.# (Chatterjee and 
Cuming, ff-) Anil Kumar Biswas v. Rash 

Mohan Saha, . 28 C. W. N. 46 = 

1924 Cal. 245. 

- New plea of jurisdiction—Facts not in 


Where an objection to the validity of a notice 
was taken for the first time in appeal, Held that 
the failure to take the objection in the trial 
court amounts to a waiver and cannot be allowed 
to be raised for the first time in appeal. 18 B. 110. 
Dist.; 19 Ch. Div. 419, Ref. (Robinson, C. f. and 
Macgregor, f.) The Punjab Motor Co. v. 

Shaik Juman. 70 I. C. 834=1 Bur. L. J. 87= 

1923 R. 13. 

Order as to costs. 

Costs—No appeal unless question of princi~ 
pie involved. 

An appeal raising a question of costs only, 
where no question of principle is involved, is in¬ 
competent, (Flctcht,r and Cuming, ff*) Umesh 
Chandra Dutt v. Bibhuti Bhushan Pal 

Chowdhury. 56 I. C. 334=47 CaL 67. 

[See also 21 C. W. N. 339 and 441. C. 690.] 

Question of fact. 

- 'Question of fact — Witness—Opinion as to. 

In an appeal on a pure question of fact sufficient 
weight should be given to the opinion of trial 
judge as regards the demeanour, intelligence, posi¬ 
tion and character of the witnesses who are 
brought before him. He is in a better position to 
form a judgment on the points than the appellate 
judge who has no advantage of seeing the wit¬ 
nesses. (Lord Wvenbury) Banu Bai Framji Com¬ 
missariat V. Manilal Jugaldas. 45 M.L.J. 242= 

(1923) M. W.N. 580=18 L. W. 148= 
L. R. 4 P. C. 147=1923 P. C. 62 (P. C.) 


statute. 


Bight of- 

Right of—None unless given expressly by 


There is no right of appeal unless specifically 
given by statute. (Lord Macnaughten.) Rangoon 
Botatowng Co. Ltd. v. Collector, Rangoon. 

40 Cal. 21=39 I. A. 197 = 
16 C. W. N. 961 = 12 M. L. T. 195 = 
(1912)M. W.N. 781=16 0. L. J. 245= 
23 M. L. J. 276=14 Bom. L. R. 833= 
10 A. L. J. 271=5 Bur. L. T. 205= 
16 I. C. 188=6 L. B. R. 150 (P. C.) 


dispute. 

s 

A question of jurisdiction which depends on 
no^disputed fActaV-cag^. be r&ised for the first time 
in appeal. (^ookefJee■ahfi^Railkinryf^ Rajendra 
Narain Chandra Chow- 

UliURV. ■ ' ^ 50mi^48=il924 Cal. 233. 


- Right of—Order of Court to he taken as 

it stands. 

The right of appeal does not depend on what 
the Court ought to have done but on what it 
^etuE^Jly did. Where what it actually did was to 
*(jpas$ a decree on the merits though the appellant 
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did not appeur against such a decree the law 
allows Sin appeal. When the appeal comes up for 
decision the appellate court has then to decide 
whether the order passed was the proper order 
and one which the Court below had ,jurisdiction 
to pass. If it decides this k|uestion in the negative, 
it will set the order aside. (K'rzJrs atui Daii'n'Is^ yif*) 

Nasik Khan Itwaki. 21 A. L. J. 667 = 

74 I. C. 905 = L. R. 5 A. 26=45 A. 669 = 
9 0. & A. L. R. 645 = 1924 All. 144. 

Riiiht of—Decree —Duty of Court to itriuv 


up —PrafiVr, right to. 

It being the duty of a Court to draw up a decree 
in pursuance of a judgment, a party is not 
required to asU a Court to do so, and an omission 
by him in that resi>cct will not give rise to any 
inference adverse to his right of appeal. (Heaton 
and Shah, yf.) Kaluram v. Gangaram. 

38 Bom. 331=23 L C. 605 = 16 Bom L. R. 67. 

- Right to—Transferee can appeal against 

decree against transferor. 

The transferee of a tenancy interest can main¬ 
tain an appeal against a decree passed against his 
transferor, when the legality of his purchase lias 
been questioned. (Mookerjec a}id Chotziur, yf-) 
Raghupathi Chatteroee Nrisingha Hari Das. 

36 C. L. J. 491 = 711. C. 1 = 1923 Cal 90. 

_ •Right of—Party dismissed from record — 

Prejudice, 

A suit was brought for recovery of compensation 
for short delivery of goods against A and B. The 
suit was dismissed with costs. On a petition 
being filed by the pltf. in the lower court to 
make C, a party deft, in place of B, B was ordered 
to be removed from the record and the suit was 
remanded for tviSil de novo. B was given costs in 
the primary court, but no cost was awarded to 
him in the lower Appellate Court. B appealed to 
the High Court: that B was competent to 

question the propriety of the order by way of 
appeal even though he is not competent to 
question the propriety of the order so far as it 
directed C to be made a party, as the order of the 
lower Appellate Court was to deprive him of the 
costs allowed by the first Court. (Mookerjee and 
Panlon , JJ .) Agent, B. N. W. Railway Co 
Jagannath Agarwalla. „ ^ t 

34 C. L. J. 475. 

■ ^Right io — Statute. 

No Court can entertain an appeal which it is not 
expressly authorised by law to hear. (Mookerjee 
and Beachcrofi , yj.) Bandiram Mookerjee ». 

POORNA Chanora Rov.^ ^ Q. 768 = 27 C. L J 115. 

Right of—Person not adversely affected 


by the decree has none, 

A stakeholder who is not personally interested 
tn the subject of the suit has no right of appeal 
from the decree passed therein in favour of one 
of the contending parties. (Le Rossignol and 
Campbell, yy .) the Allahabad Bank, 

Lena Macdonald of Delhi. 6/ 1. L. odo (.jj.;. 

- Right to—Suit to establish right to property 

and sold in execution of decree Sale of property by 

PW- , ^ 

Where a person sues for a declaration that a 
certain vacant site is not liable to attachment an 
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sale in execution of a decree she is not disentitled 
from appealing by the mere fact of the tlccrcc- 
holder having parted with her interest in the 
property by the sale in favour of the auction 
purchaser. The decrce-hoKlcr was aggrieved by the 
decision which rendered the sale effected at her 
instance and in execution of her decree liable to 
be set aside. The decree-holder would be liable 
to make good the purchase-money to the auction- 
purchaser and in order to avoid this possibility she 
was fully entitled to appeal from the decree of the 
first Court, (Rattigan, C, f,) Hui’a v- Uttaram 

Singh. 2 Lah. L. J. 158. 

- Right of—Persons not partus. 

An appeal is a stage in and part of the proceed¬ 
ings in a suit and therefore no person can appeal 
unless he is a party to the suit- (Chevis and 
Scottsmith, yf •) Rustonji v. The Oi-i-iciai. 
Liquidator oi- the People’s and Amritsar Banks, 

Ltd. 79 P. R. 1919 = 

49 1. C. 381 = 12 P. W. R. 1919 (L.). 

- Right of-Ex-partc decree. 

A defendant can impugn an ex-parte decree even 
in appeal where he has not moved the Court 
under O. 9, R. 13. {Oldfield and Devadoss, yy.) 
Bava Levvai Sahib v. Am.meenammal. 

45 M. L. J. 805 = 1924 M 107. 

- Right to—Statutory provision Jor, 

A party has an inlierent right to institute a suit 
though he may not have that right to a particular 
forum. But the right of appeal is a clcature of 
the statute and there is no right of appeal, unless 
it is conferred on the party. [Ayiing and Seshagivi 
lycr/yf.) Madhava lYi-.u v. Muthia Chettiar. 

5 L. W-168=38 I. C. 818 = 21 M. L. T. 77. 

- Right of—No inherent right, 

There is no right of appeal unless created by 
statute. (Sadasiva Aiyar and Spencer, ff.) 
Maharajah of Jeypore v. Hari Krishna Patro. 

32 I. C. 226 = 29 M. L. J. 730. 


Right to 


A party who is not adversely affected in any 
way by the decision in the suit or by any finding 
necessarily implied therein cannot appeal. (Ayling 
%nd Spencer, ff.) Secretary of State v, 
Saminatha Goundan. 37 Mad, 25 = 

21 M. L. J. 947 = 10 M. L. T. 291 = 
12 I. C. 167 = 11911) 2 M. W. N. 303. 

- Right of—Party aggrieved. 


A person has a right of appeal only when he 
is affected by it though not passed against 
him. (DalaUA.y.C.) Raja Su raj Baksh Singh 

V. Munnu Lal. ^9r,9‘ 

9 0. & A. L. R. 577 = 1924 0. 52, 


_ Right to be given by statute. 

No right of appeal exists unless given by the 
statute. (SUiart, A. f, C.) Sunder Lal v. 

Mohammad Faiq. 18 I. C. 122 — 16 0. C. 36. 

- —Right to prefer—Stranger. 

Where a person was no party to the suit, nor 
the decree was passed against him, he has no 
right to appeal from the decree, though his name 
was brought on record after the passing of the 
decree on the ground that he was the real owner 
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ARBITRATION. 


of the property in dispute. (Miller, C. y. and 
Coutts, y.) Govind Ram v, Badri Narain. 

1 P. L. T. 159=55 I. C. 881=5 P. L. J. 256 (P.). 

Test. 

- 'Test of—Appealability of order depends 

Upon ihe substance of ike order. 

It is the substance and not the form of the 
order that should be kept in view in order to 
determine whether an order is appealable or 
not. (Sadasiva Aiyar and Coutts-Trotter, JJ>) 
Kandoth Puthiyadath Chengaru Chandu V. 

PUTHlYADATH ChENGARA RaMAN NaIR. 

(1921) M. W. N. 390-63 I. C. 961 = 

ML. W. 15. 


- Test for. 

In deciding whether an appeal is competent the 
substance of the order and not the provision of 
law quoted by pourt should be looked at. 31 Cal. 
737 Foil. {Benson and Sundara Iyer, yf,) Sad- 

MALAPALLI MaNGAYYA V. SaMALAPALLI SRIRAMULU. 

13 M. L. T. 347-24 M. L. J. 477 = 
19 1. C.448 = (19J3)M.W.N.382. 


APPELLATE COURT. 

See Appeal. 

APPELLATE ORDER. 

See (1) Appeal. 

(2) C. P. Code, O. 41. 

APPLICATION. 

See (1) C. P. Code. 

(2) Practice. 

APPOINTED DAUGHTER. 

See Hindu Law. 

APPOINTMENT. 


See Will. 


APPORTIONMENT. 

See (1) Lease. 

(2) Mortgage. 

(3) T. P. Act. 

APPROPRIATION. 

See (1) Accounts. 

(2) Contract Act, S. 60. 

ARBITRATION. 

See Arbitration Act, 

Also C. P. Code, Sch. II. 

- -Award—Validity of—Error of law apparent 

on the face of the record—Clause of reference — 
Inierpretation of. 

The question whether the arbitrator acts with¬ 
in his jurisdiction or not depends solely upon 
the clause of reference and is to be decided by 
the court. An arbitrator is constituted the sole 
and final judge of all questions of law and fact 
referred to him and the only exceptions are 
cases where there is corruption, fraud, or an 
error of law apparent on the face of the award. 
In the latter case the award must have been 
based upon some erroneous legal proposition. 
Hodkinsonv,Fernie,‘% :Q. B. N- S. British 

Westinghouse Co, v, (Underground Electric Railways 
Co,, (1912) A. C, 673 (oil. {Eord Dunedin*) 


Champsey Bhara & Co. v. The Jivraj Balloo 
Spinning & Weaving Co. Ltd. 

47 Bom. 578=44 M. L. J. 706 = 
25 Bom. L. R. 588=38 C. L. J. 130= 
(1923) M- W. N. 596=33 M. L. T. (P. C.) 419= 
73 I, C. 436 = 50 L A. 324=L. R. 4 P. C. 99= 

1923 P.C. 66 (P. C.). 

—I- English Law—Action on award—Ho 

objection on ground of irregularity can be raised. 

The Indian law as to arbitration is irrelevant 
where the parties agreed in referring to an 
arbitration to be bound by English law and 
procedure and under that law an objection to the 
award on the ground of irregularity cannot be 
pleaded in answer to an action on the award. 
Such an objection must be taken by a motion to 
set aside or remit the award. An action upon the 
judgment recovered on an award of an arbitration 
cannot be maintained if the judgment had been 
entered in default of appearance and the action 
had not been tried upon its merits. (Viscount Cave,) 
L. Oppenhelm and Co. v, Mahomed Haneef. 

45 M. 496=26 C. W. N. 642=16 L. W. 33= 
30 M. L. T. (P. C.) 291=4 U. P. L, R. (P. C.) 36= 

(1922) M. W N. 396=43 M. L. J. 422= 
24 Bom. L. R. 1245=74-1. C. 616 = 
L R. 3 P.C. 185=49 I. A. 174= 
36 C. L. J. 444=1922 P, C. 120 (P. C.). 

- Award — Applicatio?i for filing — Correc¬ 
tion of mistakes—Execution proceedings* 

The decision of the arbitrators is final. If there 
is on the face of the award, a patent inconsist¬ 
ency such as a flat contradiction in measurement, 
or a mistake of arithmetical calculation, it is open 
to the Court to which application is made for filing 
the award on a patent error of that Sort being 
pointed out, to send the award back to the arbi-' 
trators to correct it before a decree is passed in 
accordance with it. But anything of this kind 
cannot be done in execution proceedings. {Walsh 
and Kanhaiya Lai, yy,) Har Prasad v, RagHu- 

bar Dayal. 21 A. L. J. 541=Ij. R, 4 A. 553= 

741. C. 817=45 A. 628=1924 A. 62. 

Agreement to refer—-Subsequent iuit on 
contract is not maintainable, 

Plffs. brought a suit to recover a certain sum 
of money alleged to be due in respect of a contract 
which was entered into on 12-9-1918 for the 
delivery by 18-11-1918 of a bale of dhoties at a 
certain rate. The date fixed for payment was 
27-11-1918. The goods were delivered to the 
defendant on the date in question but the price 
therefor was not paid on the due date. After 
this latter date, inasmuch as there had been 
much speculation in this class of goods, a commit¬ 
tee of the cloth merchants of Jhansi assembled 
and brought out a plan by which claims for breach 
of contract of delivery of those goods or for 
failure to pay the price due in respect of these 

goods were to be settled. The plaintiffs and the 

defendant submitted to what might be called the 
award of the arbitrators and agreed that the 
claim which the plaintiffs had against the 
defendant should be settled on this basis. The 
plaintiffs subsequently sued on the basis of the 
old contract for damages. Held that the suit \?a8 
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not maintainable. (Lindsay and DanUis, yy.) 
Ram Nath v, Mannu Lal. . 

45 A. 472=21 A. L. J. 380-L. R. 4. A. 216- 

72 1. C. 615 = 1923 A. 518. 

- Referencv Noi signed bv pariv hut bv 

son and pleader and rahjied by party, ts valid. 

The arbitration award in a case, in which the 
reference was not signed by the party himself but 
by his son and his pleader, and the party 
subsequently appeared in the proceedings, is valid 
and binding, the party having by his appearance 
ratified the act of his son and his pleader. (Walsh 
and Kanhaiya Lal, yy.) Parbhu Lal v. Firm 
Shbo Dial Mal Ram Saram Das. 

L. R.4A. 472. 


Abortive award if prevents fresh reference — 
Coari’s power to decide if there was a valid contract. 

According to a contract between the parties all 
disputes were to be referred to arbitration, one 
arbitrator to be appointed by each party within 
a certain time. Disputes having arisen the 
vendors appointed an arbitrator and gave notice 
to the vendees to do the same. The latter refused 
and an award was made, which however was 
set aside by Court, as it was completed within the 
period of time allowed to the other side to nomi¬ 
nate an arbitrator. The vendors again referred 
the matter to a fresh arbitration and on an 
application being made to enforce it, the other 
party objected that the prior’ reference having 
proved ineffective, the arbitration clause had 
spent itself. Held, the fact that the prior 
proceedings had proved ineffectual, did not stand 
in the way of a proper arbitration proceeding. 
Per Walsh, y .—Questions of fact and law upon 
which the jurisdiction of the arbitrators depends 
are for the Courts. (Piggott and Walsh, yy .) 
Sashil Chandra Das v. Sakhamal Bansidhar. 

20 A. L. J. 377=L. R. 3 A, 277=44 All. 472= 

67 I. C. 487=4 U. P. L. R. (A.) 69 = 

1922 All. 219. 

- Legal flaw—Party securing flaw, cannot 

take advantage of it. 

General principles of law must be applied to 
arbitration matters as to all others. The failure 
of an arbitrator to sign the award is a legal flaw, 
but when his refusal to sign was at the instance 
of one of the parties though he had agreed to the 
award, that party cannot take advantage of the 
flaw. (Walsh and Stuart, yy ^ Ram Sunder 

Tewari V . Mt. Kulwanti. 20 A. L. J. 392 — 

L. R. 3 A. 299=66 I. C. 499 = 

1922 All. 233 (b.). 

-- Agreement making it obligatory to refer 

claims within a fixed time—Failure to do so bars any 
belief—Court, when can consider—Validity of award. 

Where parties had contracted to refer all 
disputes to arbitration, and also not to recognise 
any claim or dispute that had not been made in 
writing in 60 days, the failure to do the latter 
disentitled the party in default to any relief from 
the arbitrators. When a Court is asked to file an 
award, it is not sitting as aCourt of appeal from the 
iWWti^ors ; but the Court can certainly decide if 


the award sought to be filed is the production 
of a tribunal duly constituted under the terms 
of a contract binding on both parties. 
Per Walsh, J. An arbitrator cannot give 
bimsclf jurisdiction by arriving at a conclusion 
when there is no evidence to support it or when 
the parties had contracted themselves out of all 
reliefs under certain circumstances. (Piggott and 
Walsh, yy.) Kedar Nath Moti Lal z;. Sukha- 

MAL Bansidhar. 44 A. 481= 20 A. L. J. 385 = 
L. R. 3 A. 289 = 66 I.C. 691 = 4 U. P. L. R. (A.) 64. 


- Notice not given—Award is illegal. 

An award given in the absence of one of the t ' 
parties and without any notice as to the time or 
the place where the arbitrators would sit to 
decide the dispute, is illegal. (Scott-Smiih and 
Abdul Qadir, jy.) Raja Ram Punam Chand v, 
JoGAL Kishore Ram Richpal. 


65 L C,577 = L. R. 3 A. 81. 

- Award beyond reference but with consent 

of parties is valid—Arithmetical error does not vitiate 
azvard. 




In distributing the assets of a joint family busi¬ 
ness, an arbitrator recorded a finding that those 
assets were subject to a liability in favour of a 
third person, apparently with the full consent of 
the parties and that portion of the award was 
separable from the rest. Held, that the award 
is not open to any valid objection on the ground 
of the arbitrators having determined a matter 
not covered by the agreement of reference. 
An award is not invalid within the meaning 
of paragraph 15 (1) (C) of Schedule II of the Civil 
Procedure Code because it contains a palpable 
arithmetical mistake. (Piggott and Walsh, ?y.) 

Shyam Lal v. Purshotta.m Dass. 18 A.L.J. 241 = 

2 U.P.L.R. (A) 104=58 I.C. 585 (2)=42 A. 277. 


- Award as to division of testator^s property is 

not invalid by reason of the pendency of probate 
proceedings. 

Disputes as regards the division of a testator's 
property were referred to arbitration without the 
intervention of the Court when proceedings for 
obtaining a probate of the will were pending. 
The arbitrators made an award giving each of the 
partiesicertain portions of the estate and on that 
award being filed in court a decree was passed 
thereon. On a question arising as to the validity 
of the award. Held that the arbitrators did not 
in any way oust the juriisdiction of the Court in 
which the probate proceedings were pending and 
that the award and decree thereon were perfectly 
valid. There was nothing whatever to prevent 
the parties going to arbitration with regard to the 
division of the estate, leaving the Court to decide 
whether or not probate should be granted of the 
will. That was a question entirely outside the 
functions of the arbitrators, while the actual 
questions regarding the division of properties in 
dispute between the parties dould be properly 
referred to them. The test would be to consider 
what would have happened if the parties had 
waited until porbate had been issued to refer to 
arbitration the question how the properties of the 
deceased should be divided. It could not possibly 
be said then that the submission b 0 arbitration 
would be illegal. The meM^Jact that it was 
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entered upon before the probate proceedings had 
come to an end cannot possibly affect the question 
of its legality. (Macleod, C, and Crump, J.) 
Shankar Ramchandra v. Ramchandra Annaji. 

25 Bom. L. R.437 = 
731. C. 415-1923 Bom. 365. 

- Appointment of'fresh arbitrators — Effect. 

An application to court to appoint fresh arbitra¬ 
tors amounts to an abandonment of the previous 
proceedings. (Uacleod, C. J. and Coyajec, J.) 
Khlmchand Narothamdas V. Bhogilal Hirachand 

Shah. 46 B. 854-67 I. C. 913- 

24 Bom. L. R. 361 = 1922 B. 436. 

Award—Validity of- —Ex-parte procedure of 
arbitrators—Prejudice-Interest on amount found 
due. 

Arbitrators should give notice of their intention 
to proceed ex-parte if one of the parties should not 
appear. Where the arbitrators are alleged to 
have proceeded ex-parte without giving special 
notice of their intention to do so and the award is 
attacked on that ground the true test is, has the 
complainant who has taken exception to the vali¬ 
dity of the award been in fact, prejudiced by the 
omission of the arbitrators to serve the special 
notice on him? If it is established that notwith¬ 
standing such warning, he would not have appear¬ 
ed before the arbitrators, he has really no grie¬ 
vance and cannot invite the Court to set aside 
the award on the ground of the alleged defect in 
procedure. Arbitrators do not exceed their authority 
when they allow interest after the date of the 
award. The arbitrators have authority to make a 
decree for such damages as might have been ascer¬ 
tained by the Court. (Mookerjee and t'letcher, JJ,) 
Bhowanidas Ramgobind V. Harsuk Das Balkishfn 

27 C. W. N. 933 -1924 Cal. 524. 

- Award is valid until set aside. 

As between the parties and their privies an 

award is entitled to that respect which is due to 

the decision of a Court of last resort. The award , 
is in fact a final adjudication by the Court of the 
party s own choice) and until impeached upon 
sufficient grounds in an appropriate proceeding, an 
award which is, on the face of it regular is bind¬ 
ing. If an award is valid, it is operative, even 
though neither party has sought to enforce it by a 
regular suit or by the summary procedure. (Muk~ 
erjee and Chotzner, ff-) Baidyanath Chotto- 
PADYA V. Panchaneni Dassee. 28 C. W N 140 = 

72 LG. 128=37 0. L.j; 542= 

1924 Cal. 72. 

- Award—Contract— Arbirtation clause — 

Reference lo arbitration before commencement of suit 
—Effect. 

Where an action has been commenced upon a 
contract which contains a provision for reference 
to arbitration then even if a reference to arbi¬ 
tration has taken place before the suit is instituted 
and if no application ^is made to stay the suit 
pending the arbitration, the award is of no effect. 
The law will not etil^nrce the specific perfor¬ 
mance of an agr^j|n||^nt to refer to arbitration but 
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if duly appealed to, it has the power, in its dis¬ 
cretion, to refuse to a party the alternative of 
having the dispute settled by a Court of law and 
thus to leave him in the position of having no 
other remedy than to proceed by arbitration. If 
the Court has refused to stay an action or if the 
defendant do so not ask it to do so, the Court has 
seisin of the dispute and it is by its decision alone, 
that the rights of the parties are settled. It follows 
that in the latter case, the private tribunal, if it 
has ever come into existence, is functus officio unless 
the parties agree de novo that the dispute shall be 
tried by arbitration, and that the aciion itself 
shall be referred. There cannot be two tribunals 
each with jurisdiction to insist on deciding the 
rights of the parties and to compel them to accep- 
its decision. This is clearly involved in the pro¬ 
position that the Courts will not allow their juris¬ 
diction to be ousted. (Mookerjee and Fletcher, JJ) 

I Ram Prasad Surajmull v. Mohan Lal Luch- 

minarain. 38 c. L. J. 67. 

•- ‘luititulion of suit makes arbitrators functus 

officio 

As soon as a suit is instituted the arbitra¬ 
tion lose their authority. If the defendant still 
desires that the controversy should be decide 4 by 
arbitration, he must obtain a stay of the suit 
by an appropriate application under para 18 of 
the 2nd Sch. of Civil Pro. Code. If the arbitrators 
have made an award after the institution of the 
suit the award is not valid one. (Mookerji and 
Chotzner, fj.) S*arat Chandra v. Rajakumar. 

26 C. W. N. 967 = 69 I. C. 863= 
35 C. L. J. 482=1923 Cal 135 (2). 

j Decree on award—Fresh suit on same cause 
of aciion does not lie. 

A decree under S. 526 of the old C. P. Code has 
the same effect as regards execution as a decree 
under S. 522. Consequently a decree upon an 
award stands precisely in the same position with 
regard to its execution as any other decree of 
court. A fresh suit does not lie on the same 
cause of action, 21 W. R. 248 foil. (Wood- 
roffe and Ghose, Jf.) Lalit Mohan Moitra v. 
Raja Sisi Sekhareswar, 

70 I. C. 300=1922 Cal 73. 

Award—When to be remitted — Arbitrator, 
powers of. 

An arbitrator has a wide discretion in the 
conduct of the proceedings. His award will not 
be set aside merely because his opinion differs 
from that of the Court. But where there are 
irregularities which affect the decision, it will 
be remitted to him for a fresh decision. In arbitra¬ 
tion proceedings, both sides have to be heard in 
the presence of the other. An arbitrator shouldj 
not examine a party or his witness in the absence! 
of the other and failure so to do, is an irrcgularityj 
which necessitates the remitting back of thej 
proceedings to him for fresh considerationJ 
(Mookerjee and Fletcher, yy.) Hari Singh v. 
Kankinarah & Co., Ltd. 66 I. C. 389 = 

34 G. L. J. 39. 

; Award—Grounds not exclusively within the 

JurisdictioH of arbitrators—Award is void, 

I 

Where an award, by arbitrators are based on 
grounds, some which did not justify the 
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of their jurisdiction, and the Court cannot hold 
with certainty dhat the arbitrators were exclu¬ 
sively within their jurisdiction, the award is null 
and void. {Mookerjee, C. ani Fletcher, J.) 
Hurmukhroy p, Japan CorroN Co., 

66 I. C. 342=34 C. L. J. 253. 

—^Reference implies dispute. 

The existence of a “dispute” is essential to the 
validity of a reference to arbitration under the 
terms of a contract. A dispute involved the asser¬ 
tion of a right by one party and its denial by the 
other. Where the parties do not reach that stage 
and the vendors merely refuse to comply with 
the request of the buyeif prior to the sale regard¬ 
ing incidental matters, there is no “dispute” 
within the meaning of the arbitration clause in 
the contract. (Mookerjee and Fletcher, jy.) 
Chandmull Goneshmull V, Nippon Munkwa 

Karbushiki. 64 I. C. 798=33 C. L. J. 545. 

- --‘Clause in contract for—Award in the 

absence of, is illegal. 

A contracted to purchase 30 bales of cloth 
from a firm B ; the contract contained a clause 
as to arbitration. A then sold the same bales 
to C under a contract as follows :—We sold the 
goods as were bought by us of B, Bhatta 
(allowance), chafage, all terms according to Bahar 
(importing firms, godown dues according to 
Bazaar interest, cooly hire, according to Bhitor,) 
{Bazar). A then sued C in respect of 27 bales, 
on the ground that C wrongly refused to take 
delivery and referred the matter as regards the 
remaining 3 bales to arbitration and got an 
award in his favour. C then applied to cancel the 
award. His application was refused; he then 
challenged the validity of the award. Held, that 
the arbitration clause contained in the contract 
between A & B, was not incorporated in the 
contract between A & C, and so the award was 
without jurisdiction, and that his reference as 
regards the remaining 3 bales only was invalid 
supposing that the arbitration clause was so 
incorporated. {Mookerjee and Fletcher, ff.) Ohat- 
TURBHuj Chundunmall V. Basdeo Das Daga. 

47 Cal. 799=33 C. L. J. 145=60 I. C. 939 = 

25 C. W. N. 928. 

^Agreement to refer to—Arbitrators can 
decide what are the terms of contract. 

Where a contract viz., an Advice Note— 
provided that disputes arising on or out of the 
contract should be referred to arbitration under 
the Rules of the Bengal Chamber of Commerce 
for decision, the Arbitrators, can, on a submission 
made to them, decide what the terms of the 
contract are and whether or not a particular 
term was included in the contract when originally 
made. {Greaves, f.) Baijnath Kalooram and 
Alibhoy Mahomed, in the matter of an arbitration 

. between. 59 I. C. 439 = 24 C. W. N. 567. 

—-- Award not in accordance with terms of 

reference — Decree on, is binding, if void —Res judi¬ 
cata. 

A decree on an award which is not strictly 
in accordance with the terms of reference, is 
not thereby void for want of jurisdiction and 
the decree will operate as res judicata in a 

Subsequent suit on the same cause of action- 
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{Netohould, y.) SujNATH Saha v. Mohhsh Chandra 

Saha. 69 I. C. 89 (2) (Cal.) 

- Stay of—Contract impeached for fraud 

and misrepresentation. 

An arbitration proceeding is to be stayed when 
a plff. impeaches a contract on equitable grounds. 
23 C. W N. 534 foil. [Sanderson, C. jf, and 
Fletcher, f.) G. M. Birla Co, v. Johurmull 

Bkhmsukh. 55 I. C. 817 = 31 C. L. J. 158. 

- Dispute—Existence of—Withholding pay¬ 
ment as of right—Whether dispute. 

Where arbitration is demanded it is essential 
that there shall be existing a dispute between the 
parties. Withholding of payment under claim to 
do so by a party signifies a ‘dispute’ between 
the parties. [Rankin, jf.) Utteam Chand SaUg- 
RAM ^ V . Mah.mood Jewa Ma.mooji. 

46 Cal. 634 = 54 I. C. 285 = 

23 C. W. N. 704. 

- Decree on award—No appeal lies on the 

ground of misconduct of arbitrator. 

No appeal lies against the decree passed in 
accordance with an award, on the ground that 
arbitrator was guilty of misconduct or failed to 
carry out certain things while performing his 
duty. {Harington and Carnduff, JJ.) Ram 
Bhajan Panday v. Udit Panday. 

19 I. C. 405 (Cal). 

- 1 - Bengal Chamber of Commerce—Rules of— 

Strict compliance, necessary. 

Under the rules of the Bengal Chamber of 
Commerce which are strict the umpire must be 
nominated before the arbitrators enter upon the 
reference ; but where the arbitrators have 
agreed upon their award and there is no necessity 
for the intervention of an umpire, the omisaion 
to nominate an umpire would not render the 
award invalid. According to those rules, the 
names of the arbitrators should not ordinarily 
be given out. The arbitrators should first express¬ 
ly permit the parties to appear before them and 
before this permission the parties should not 
appear nor even ask for permission. (Chitty, f .) 
Bombay Co., Ltd. v. National Jute Mills Co. 

Ltd. 16 I. C. 153 = 39 Cal. 669. 

- Judge as arbitrator—Decision final—No 

appeal. 

A decision of a Judge as an arbitrator with the 
consent of the parties is binding on the parties 
as if it were an award of an arbitrator, even 
though the Judge, as such, had no jurisdiction 
over the matter in controversy. But this doctrine 
cannot apply where the Judge was chosen as 
arbitrator not voluntarily but under great judicial 
pressure. {Mookerjee and Carndujf, JJ.) Subha- 
DRA Koer V. Dhajadhari Gossain. 

15 C. L. J. 142 = 13 I. c. 898 = 

16 C. W. N. 444. 

- Reference as per clause in contract—Parties 

are bound by award. 

The contract in question was in writing and 
contained a clause providing that any claim or 
dispute of any sort whatever in connection there¬ 
with, unless an amicable settlement could be 
arrived at, must be referred"^!:© arbitration. 
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Upon a claim being made for non-delivery of 
a portion of the goods contracted for, the defen¬ 
dants referred the matter to arbitration under 
provisions of this clause. The plaintiffs, however, 
refused to attend the arbitration, and alleged as 
their reason for such refusal that arbitrators are 
invariably a prejudiced tribunal and that such 
proceedings are always subject to much delay. 
The arbitration, thereupon, proceeded in the 
absence of the plaintiff s and ultimately an award 
was made dismissing the claim. In a suit by 
the plaintiffs for damages. Held that in the 
events which have happened the arbitration 
clause in question was clearly applicable. 
The parties had, by agreement, selected their 
own tribunal and must be bound by its decision 
unless it can be impeached upon any of the well- 
known grounds upon which such a decision can 
be challenged. (Scott—Smith and Fforde, yy.) 
Firm of Ghamandi Lalv. Churanji Lal. 

4 Lah. 16S = 5 Lah. L. J. 146=73 I. C. 459= 

1923 Lah. 453. 

■■ •Provision for decision of othey matter* 

An agreement to refer to arbitration is not bad 
merely for the reason that it included disputes 
other than that before the Court, if there was a 
distinct clause to the effect that the arbitrators 
would only report to the court their decision on 
the subject-matter of the suit. (Broadway, y.) 

Mansa Ram v. Karta Ram. 76 I. C. 1007 = 

1923 Lah. 411. 

- Decision beyond terms-—Objections dis¬ 
allowed by Court — Revision, 

Plaintiff filed a suit against the defendant for 
recovery of land in the Court of a Munsiff who 
referred the matter to an arbitrator. The arbi¬ 
trator decreed the claim in favour of the plaintiff 
in his capacity as a trustee of the temple. The 
plaintiff objected on the ground that the arbitrator 
had travelled beyond the terms of the reference. 
The Munsiff overruled the objection. Held as the 
Munsiff had jurisdiction to decide the objections, 
the High Court has no power to interfere, even 
if the Munsiff has come to a wrong conclusion on 
a question of law or fact if he cannot be said to 
have acted illegally or with material irregularity. 
(Abdul Raoofj y.) Sheo Nath v. Beg Raj. 

73 1. C. 558 = 1923 Lah. 194 (1). 

- Cancellation of reference by Original Court 

—Appellate Court cannot look into reference. 

Where the court below had cancelled the refer¬ 
ence to arbitration on account of the delay in 
making the award, it is not competent to the 
appellate court to look into the award or treat it 
dSy if it were the report of a commissioner. 
^'^leviSf A.C.y.) Arur Chand Ahmad. 

4 Lah. L. J. 48=1922 Lah. 194 (2). 

- Legality and bindhtg nature of award — 

Opportunity to prove case to be given to the 
parties. 

Before,a party can be held bound by an award 
it must bCj-^hown that it was a valid, award and 
thatiall requirements of the Ia\y with respect 
to the.'^p^intm^nt of/,a%,,arbitrator and with 

regard t^ 9 ;the ' to .arbitration bad 
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been duly fulfilled. The proceedings of the 
arbitrators must also be above board, and it must 
be shown that the arbitrator had given full op¬ 
portunities to both parties to appear and repre¬ 
sent their case to him. (Broadway and Moti 
Sagary yf) Firm of Mansa Ram Gordhan Das 
V. Firm of Mangal Sain Duni Chand. 

65 I. C. 497 = 1922 Lah. 149. 

- Decision of arbitrator on broad principles 

cannot be impeached. 

Where a dispute relating to joint family 
property is referred to an arbitrator who has 
special knowledge of the circumstances of the 
family, without any stipulation that he should 
decide according to any custom if Hindu Law, 
his decision on broad principles, cannot be im¬ 
peached as arising from any misconduct. 
(Chevis and Scott-Smith, yy.) Dwarka Das v. 

Kishan Kishore. 2 Lah. 114= 

611. C. 628 = 3 Lah. L. J. 349. 

Award Independent compromise deed 
signed by arbitrators is not an award. 

An application to file in Court, a deed drawn 
in the form of a compromise, settling the differ¬ 
ences independently of arbitrators, after their 
appointment, and signed by the parties and the 
arbitrators, cannot be granted inasmuch as 
such a deed does not amount to an award. (Scott- 
Smithy y.) Kishen Narain v. Puran Chand. 

48 P.L. R. 1915 = 28 I. C. 298= 

238 P. W. R. 1915. 

- Award—Legality of—Ministerial act — 

Notice to parties—Necessity for—Statement of 
arbitrators as to what transpires before them — Con- 
clnnveness of. 

In case the parties are at variance on the ques¬ 
tion as to what took place before the arbitrators, 
the proper course is to take the statement of the 
arbitrators as to the facts as prima facie represent¬ 
ing the true state of affairs as to what took place 
at the time of the enquiry unless there is very 
strong reason for doubting the accuracy of the 
statement of the arbitrators as regards the facts 
which took place before them and within their 
competence. Where an act judicial in its charac¬ 
ter is to be performed, the arbitrators are bound 
by the same rules as bind the ‘courts. The arbi¬ 
trators are not entitled to decide or to give their 
award in the absence of one or more parties to 
the arbitration and without notice to them. But 
when an act done is not of a judicial nature but 
merely ministerial in character it is competent to 
one of the arbitrators or all the arbitrators to 
have the act performed in the absence of one or 
more parties. On an application to set aside an 
award on the ground of misconduct on the part of 
the arbitrators the facts found were that both 
the parties did not turn up together, the petitioner 
turned up and the arbitrators asked him to 
state his case and file his documents and he gave 
a written statement stating what his case was 
and filed such documents as he had in his posses¬ 
sion. While he was doing this the counter-peti¬ 
tioner turned up and the arbitrators sent for him, 
asked the petitioner to remain outside, and took 
from the counter-petitioner a written statement 
setting out his case and received his , e^phibits» 
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Then the arbitrators having gone through these 
statements and exhibits called in both the parties 
and began the'enquiry. Hcldy that the acts per¬ 
formed by the arbitrators before the enquiry were 
ministerial in character and that the absence of 
one of the parties at the time did not nullify the 
award of the arbitrators. (KumarasuHimi Sastri^ 
y.) /« Arbitration Act. 

17 L. W. 648 = 751. C. 850=1924 Mad. 274. 

- Misconduct of Arbittaior^ 

An award passed on reference by a guardian, 
when the arbitrator acted upon information recei¬ 
ved in the absence of parties or on his own know¬ 
ledge of facts, is vitiated by legal misconduct 
and would therefore be invalid. Ordinarily, 
an award based on information received in the 
absence of the parties or on the arbitrator’s 
own knowledge of the facts in regard to the 
matters in issue between the parties would be 
invalid. But parties who are sui juris may agree 
to a reference that the arbitrator shall decide the 
dispute on his own knowledge or that there is no 
need for him to take any evidence; and they will 
be bound by such a reference and no legal mis¬ 
conduct can be imputed to the arbitrator, if he 
based his award on such materials. 42 A. 185 
followed, (Spencer and Venkatasnbba Rao, Jf-) 
Chintalapudi Sanyasi V. Chintalapudi Venkata- 

RAO. 44 M. L. J. 263 = 73 I. C. 470 = 

32 M. L. T. (H C.) 32=(1923) M. W. N. 7 = 

17 L. W, 71=1923 Mad. 301. 

- Time for fil'ng award cannot be extended 

by arbitrators themselves—Arbitration Act, S. 12.. 

An award is bad if arbitrators extend, having 
no power to do so, the time for passing of the 
award, when once the time for the award has ex¬ 
pired, because under S. 12 of the Arbitration Act, 
the Court alone has got the power for extending 
the time even though the award has been comple¬ 
ted, (Schwabe, C. y, atid Wallace, J.) Louis 
Dreyfus Co. v, Rajagopala Aiyar. 

16 L. W. 657 = 70 I. C. 353 = 

1923 Mad. 222. 


- Award—Arbitrator getting private in 'or- 

mation—Communication to other arbitrators — 

Effect — Revision. 

Where a private information got by an arbitra¬ 
tor was, in the presence of the perties communi¬ 
cated to the other arbitrators, an award by them 
is not invalid. Courts proceed very warily in 
allowing revision in awards, (Odgers, f.) Sheik 
Mohidin Saheb V. Ramasami Cheiti. 

14 L. W. 394=65 L C. 676- 
41 M. L. J. 276 = (1921) M. W. N. 509. 

- Reference to fudge — Award — Appeal. 


A reference of a suit to the presiding Judge 
must be held to be altogether extra cur sum cnnal. 
and not the less so, when two others are joined 
with him. The decree passed in accordance with 
their decision is a consent decree, and is not sub¬ 
ject to the provisions of the second schedule. 
(TyflWfs, C. y. and Seshagiri Iyer, y.) Chinna 
Venkatasami Naickenv. Venkatasami Naicken, 

36 M. L. J. 291=25 M. L. T. 397= 
(1919) M.W.N. 221=51 I. C. 827=42 Mad. 625. 

[A1bo 37M L.J. 100=521.C. 569 also 26 I.O. 355). 
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- Reference—Petition to Court to act as 

arbitrator. 

An application to the Court to act as an arbitra¬ 
tor is not an application to make a reference. 
The award of the Court is a deiu'ee and no objee- 
tions can be raised except by way of appeal. 
(Sadasiva Iyer, J.) In re Nimnagadda Pedda 

Naoanna. “ 26 I. C. 355 (M.). 

- Reference to contents of. 

Only matters in dispute between the parties to a 
litigation which affect private rights can be refer¬ 
red to arbitration. (Kotwal, A. J. C.) Gasoba 

V. Naravan. 6 N. L j. 7 = 72 I, C. 1016 = 

1923 Nag. 112. 

- •Reference—Construction of. 

A reference to arbitration with regard to old 
debts whether due under mortgage bonds or other 
deeds does not cover a lease or usufructuary 
mortgage the consideration for which is old debts. 
(Mitirci, Offg. A. J. C.) Ram Dayal v. Moti Ram. 

S24 I. C, 863=10 N. L. R. 74. 

- ‘Powers of arbitrator — Partition—Provision 

for maintenance can be made. 

If the arbitrators have authority to make a 
partition, they have authority to determine every¬ 
thing incidental or consequential with reference to 
the mode in which the partition is to be effected 
and the rights of the female members of the 
family cannot be disregarded. Where in an award, 
provision for the maintenance of the female ladies 
of the family was made with the consent of 
the parties, it is not open to them to resile from 
the arrangement to which they had agreed when 
the award was made. (Kanha-ya Lai, J. C.) Murli 
Dhar V. Moolchand. 10 0. L. J. 226 = 

9 0. & A. L. R. 875 = 73 L C. 39 (2) = 

1924 Oudh 54. 

- Arbitrators not acting together —Award not 

legal. 

An agreement of reference to arbitration pro¬ 
vided for the settlement of disputes by 4 arbitra¬ 
tors and an umpire acting together. There 
was no provision that in case of difference of 
opinion amongst the arbirators, the opinion of the 
majority was to prevail. All the 5 arbitrators 
entered into the reference but the award made 
was signed by only 4 of them. The 5th man 
did not sign because he did not concur in the 
award. Held that the award, as filed, was invalid. 
On a reference to several arbitrators together 
when there is no clause provided for an award 
made by less than all being valid, each of them 
must act personally in performance of the duties 
of his office, as if he were the sole arbitrator ; for 
as the office is joint, if one refuse or omit to act, 
the others can make no award. (Kanhaiya Lol, 
y. C.) Nand Kishore V. Kishori Lal. 

10 0. L. J. 29=9 0. & A. L. R 545 = 
74 1. C. 299=26 0. C. 350 = 1923 Oudh 181 

- ^Decision of majority only is invalid. 

Where a reference to arbitration by four named 
persons without the intervention of dbUrt, pro¬ 
vides for a decision by ail the arbitrators %ind 
not merely by a majority of them, the refusal of 
any of the arbitrators to take pa|»fc in the arbitra¬ 
tion, invalidates the award. submission to 
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arbitration no longer remains in force and cannot 
be pleaded as a bar to a suit with reference to the 
subject-matter of the arbitration. {Daniels^ y, C.) 
Lachman Prasad v. Pran Nath. 

8 0. L. J. 585=65 I. C. 339 = 1922 Oudh 108. 

-Award—Misapprehension of rights — Effect. 


The principles under which the validity of an 
arbitration should be judged, are more rigid than 
those which apply to a case of family agreement. 
Where the parties to it were under a misapprehen¬ 
sion as to their legal position and right, the 
award is bad. {Bucknill and Ross, yy.) Ram 
Bahadur Sen v. Ganesh Bhagat. 

2 Pat. 554 = 73 I. C. 542 = 1924 P. 49. 

- -^Award—Validity of—Parties to reference — 

Subject-matter— Parties interested in—Award— 
Partly valid—Enforcement of. 

Where there were a number of matters in 
difference between the plaintiffs and the various 
defendants to the suit, it can hardly be suggested 
that the submission to arbitration is bad on the 
ground that it does not refer to arbitration all the 
matters that may be in dispute between the par¬ 
ties. Sch. 11, para 1, C. P. Code, in terms provides 
that where all the parties interested agree that 
any matter in difference between them shall be 
referred to arbitration, they may apply to the 
Court for a reference, and sub-cl. (2) provides that 
the application shall state the matter sought to be 
referred. It may well be that some of the parties 
are interested in certain of the matters in dispute 
only, whilst others are interested in other matters 
and there is no reason why all the parties interest¬ 
ed in one or other of the matters in difference 
between them, should not agree to refer their 
disputes, if there are other matters still to be deter¬ 
mined in the suit. Where the arbitrators, however, 
made an award not only in respect to the matters 
properly referred but in respect to the matters in 
dispute between the plaintiffs and the two minors 
which were not validly referred at all, it cannot 
be said then that the whole award is bad merely 
because the arbitrators have dealt with matters 
outside the terms of the reference ; the award is 
validiin so far as the reference was legal and bind¬ 
ing. The rules in the schedule clearly contemplate 
a case where the arbitrators in making their award 
have gone outside the legitimate subject-matter 
of the reference. If that part of the award which 
deals with matters outside the reference can be 
separated from the other part, without affecting 
the decision on the matters referred, the Court 
may in such a case modify or correct the award. 
fMiller ^ C. y. and Kulwant Sahay^y ^ Raghunath 
S uKUL V. Ram Rup Raut, 

2 Pat. 777 = 1923 Pat. 225=76 I. C. 2= 

2P. L. R. 76=1924 P. 33. 

Award partly bad—Not valid. 

Where an arbitration is made without the 
intervention of a Court and an application is 
made to file the award, then if the award is good 
in part, the Court cannot remit to the arbitrator 
for amendment or declare valid the part to 
wliich ;io,ifxception is taken even if it is separ- 
tfble from the bad part. 19 C. W. N. 476 and 4 
P. L. J. 394 Foil. (Mtillick and Bucknill^ yy.) 
Jaldhari Rai Vf Mahomed Abdul Kabir. 

4 P. Ir, T., 669 = 741. C. 649 = 1923 P. 470. 


ARBITRATION ACT (IX of 1899). 

- Affent can be authorised to refer. 

A principal can authorise his agent to refer a 
dispute to arbitration. The authorisation need 
not be in writing, but must be proved. {Pipon, 
y. C.) Fateh Mahomed Khan v. Mt. Wafa 

Begum. 73 I. C. 609 (Pcsll.). 

Agreement to abide by majority alone acting 


—Award if valid. 

When the arbitration was to consist of five 
members but those who actually took part were 
three, the decision was not binding. {.Po Han, y.) 
Sheikh Abdulla v. M. V. R. S. Firm, 

2 Bur. L. J. 229 = 1924 R. 153. 

-Reference to arbitration—Suit impeaching 


contract—Injunction restraining arbitration when 
granted. 

It is within court’s jurisdiction on equitable 
grounds to restrain the defts. from proceeding to 
arbitration when an action brought impeaches the 
instrument containing the agreement for reference. 
{Raymond, A. y. C.) Firm of Kirpaldas Kaliandas 
V. Firm of Gajanmal. 

70 1. C. 864=15 S. L.R.5 

Objection to yurlsdiction—Party to submis¬ 


sion —Ex-parte— Propriety . 

It is highly improper for a party to sign a 
submission to arbitration and then allow _ the 
arbitrators to proceed ex parte ; if the party objects 
to the jurisdiction of the arbitrators, the proper 
procedure is for him to make a protest and go on 
with the case. (Pratt, y.C. and Hayward, A, y. C.) 
Kewalram V. Donald Graham & Co. 

111. C. 274 (S.). 

■' Procedure—‘Rule as to joinder of claims. 


The provisions of the C. P. C. as to joinder of 
claims cannot be strictly applied to arbitration 
proceedings. (Cohen, A. y. C.) Graham v. 

Kewal Ram. 9 I. C. 712—4 S. L. R. 196. 

ARBITRATION ACT (IX of 1899). 

- Award attacked—Duty of umpire not to 


refuse hearing. 

An Umpire has to make his award within a 
month of his appointment and where he does not 
extend the time or make his award within such 
time, his award is worthless. Where questions 
of fact under the Arbitration Act as to the conduct 
of arbitrators or the Umpire, the procedure 
adopted and the instructions and so forth are 
raised, the Court should have evidence properly 
brought before it, as in the trial of a suit which 
was deliberately withdrawn or abandoned by the 
parties raising the objection to enable the 
appellate Court to consider whether there really 
has been any grievance in the matters disposed of 
by it. Such questions of fact are determined upon 
hearing the evidence. Where a party wishes to 
show that the Umpire had gone contrary to the 
established principles of justice and refused him 
hearing, the onus is upon him to call evidence, to 
establish the fact in answer to the application 
to file the Umpire’s award. The party who makes 
an objection must prove that he objected at the 
time to the Umpire’s proceedings ■ in making Bnal 
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award without hearing his witnesses. Where 
such a party had the opportunity of doing so and 
no reasonable opportunity was refused to him of 
doing so, his conduct amounts to acquiescence in ! 
the procedure adopted and he cannot, in law, be 
allowed to question the regularity, if there was 
any. Decision upon merits, that is to say, from the ;! 
interests on the record, as to controversy arising | 
out of a claim for damages between the parties as I 
a matter entirely between the arbitrators and !’ 
the Umpire. All Courts, even Arbitration Courts, j 
must act according to the principles of natural 
justice and not deliberately refuse a hearing or ' 
take evidence from one side behind the back of ' 
the other. Prima facie the duties of an Umpire are j 
the same as those of the arbitrators. The Umpire \ 
must hear the evidence of the parties and their 
witnesses, if application is made to him to do so . 
by either party notwithstanding that the same 
evidence had already been adduced before the 
arbitrators. The Umpire is not justified in the j 
face of an objection by either party in taking any | 
part of the evidence from the notes of the arbitra- | 
tors unless there are specific provisions in the j 
submission permitting him to do so. (Walsh and ' 
Ryves^ Firm Sita Ram Nathu Mal v. Firm 
SusHiL Chandra Das. ! 

641. 0.706 = 3 U.P.L.R. (All) 60. i 

—— of Arbitrators miy be allowed by ! 
parties. 

The Act does not limit the number of arbitrators , 
nor does it prevent the parties to alter the number 
by common consent. An award made by two 
original and four additional arbitrators and one ; 
Umpire, is good, if no objection is raised before 
the four additional arbitrators entered upon their 
duties. (Walsh ajid RyveSt yy,) Abdus Shakur 

Mohammad Vusuf. 43 AIL 466= i 

19A. L.J. 348 = 621. C. 426= | 

3 U. P. L. R. (All.) 2. ! 


- Applicability. j 

The Indian Arbitration Act does not apply to j 
arbitrations in the course of litigation. (Rankin, 
y.) Amar Chand Chamaria v. Banwari Ball 

Rakshit. 69 I. C. 808=49 Cal. 608 = 

1922 Cal 404. 


■- •Reference—Dispute, 

A reference to arbitration shows dispute. 
(Mitirai Offs, A. y. C.) Ram Dayal.z;. Moti Ram. 

24 I. C.863=lt)N.L. R. 74. 

'— ' '••Provisions are not subject to C. P, C. 

The Arbitration Act is an independent act 
and has no connection with rules relating to 
yipeals under C. P. C. (Duckworth and Po Han, 
yy») Saya Pye V. U Kundinnya. 

2 Bur. L. J. 193=76 I. C. 525 (2) = 

IR. 661 = 1924 Rang. 47. 

'S. 2 — Application to file an award—Cause j 
of aciion — yurisdiction. 

A trader entered into a contract at Multan with 
the agents of a Karachi Firm. The contract was 
to be completed in Karachi and the money was 
■made payable at Karachi : Held, that the cause 
of action arose in part in Karachi, and that the 
iSBrachi Court had jurisdiction to file an award 
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based on a reference contained in the contract. 
(Crouch, A, y, C.) G. W. Wilson v. Messrs. 

Volkart Brothers. 27 I. C- 129 = 

8 S. L. R. 107. 

-'Ss. 4 and 19 — Reference to — Sait, insti¬ 
tution of, effect—Bengal Chamber of Commerce, 

After a reference is made to the Bengal Cliam- 
her of Commerce, the private tribunal comes into 
existence, and therefore the effect of the institu¬ 
tion of the suit subsequently is that from that very 
moment the arbitrators become incapable of acting 
within Rule VIII of the Rules of the Tribunal 
of Arbitration of the Bengal Chamber of Com¬ 
merce. If the suit is stayed the Chamber can 
substitute and appoint new arbitrators. But the 
institution of thp suit cannot retrospectively 
affect the validity of the reference when it was 
made or the portion of the arbitration proceedings 
before the suit. (Mookerjee and Fletcher, yy.) 
JoivIraM Kaya V. Ghaneshamdas. 

47 Cal 849=61 1. C. 380=25 C. W. N. 62. 

- Ss. 4 and 19 —Contract to refer—Suit on 

contract—Award pending suit is ineffective. 

Where a contract provides for reference to arbi¬ 
tration, and a suit is filed on the ’basis of the 
contract, the award made on such arbitration, 
though commenced before the suit, is ineffective 
unless the suit is stayed pending arbitration. If 
the Court refuses to stay or the deft, abstains 
fron asking for it, the decision of the Court alone 
binds the parties and not the award. (Mookerjee 
and Fletcher, yy.) Ram Prasad Surajmal v. 
Mohanlal Lachminarayan. 60 L C. 895 = 

47 Cal 752. 

-“S. 4 — Contract to refer—'Claim of right — 

Aioard of interest. 

Held, on the construction of a contract for the 
sale of goods containing a clause for reference 
of disputes to arbitration by the Bengal Chamber 
of Commerce, that as the petitioner was with¬ 
holding payment under a claim of right, there 
was a dispute between the 'parties. Further the 
award of the arbitrators allowing interest on the 
moneys withheld, is not invalid. (Rankin, y.) 
Uttam Chand v. Mamood Jewa Mamooji. 

46 Cal. 534 = 54 L C. 285 = 23 C. W. N. 704. 


-Ss. 4 and 8 (2) — Compromise—Reference 

to arbitration—Order under S. 1 (2) of the Act —• 
Appeal, 

The definition of submission in S. 4 of the Arbi¬ 
tration Act covers a contract to refer as well as 
the reference, the reference amounting to dele¬ 
gation of authority to the arbitrator. 35 1. C. 536 
Ref. Held, on the facts of the case that the petition 
of compromise in a suit for accounts amounted 
to a submission to arbitration within the mean¬ 
ing of S. 4 of the Arbitration Act. (Broadway and 
Abdul Quadir, yy.) Haji Baksh Ilahi v. Haji 

Abdul Rahman. 71 I, C. 817 (L.). 


--S. 4— Submission—Signature of patties^ 

Strict rules of proof. 

The requirements of S, 4 of the Arbitration 
Act are duly complied with, if .the submission 
ia in writing and is binding Ofj:‘ both the parties 
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as their agreement or as the equivalent in law to 
an agreement between them. Their actual 
signatures are not essential. Arbitrators are not 
bound by strict rules of evidence and in commer¬ 
cial causes are entitled to act on evidence which 
would satisfy a reasonable and impartial mer¬ 
chant. {Crouch, A. y. C.) Lyon Lord & Co., Ltd. 

V. Firm of Chapsi Umersi. 491. C. 135 = 

12 S. L. R. 55. 

-S. 4 — SiibmisCwn—Meaning of — Procedure, 

where valid. 

The definition of submission in S. 4 covers 
what is ordinarily termed an arbitration clause as 
well as what is commonly called a reference. 
7 S. L. R. 1 Ref. {Crouch, A. C.) Dhanpat 
Mal Diwanchand V, Kishinlal Indraj. 

35 I. c. 536 = 10 8. L. R. 1. 

--S. 4— Agreement to refer, not signed — 

As%ent need not be on same paper. 

A document embodying the terms of an agree¬ 
ment to refer to arbitration, which is not signed 
by or on behalf of both parties is not a submission 
as defined in S. 4. It is not necessary that the 
assent of each party should be on the same piece 
of paper. It is sufficient if each party signs a 
separate document, provided each contains the 
complete terms of the agreement. The words 
office dhara (office terms) do not constitute a 
written agreement to submit differences to arbi- 
tation. They* are used merely as symbols to denote 
that such an ag'reement had been made and the 
use of such symbols does not justify the Court in 
accepting oral evidence of the agreement. (Crouch, 
A. y. C.) Lenz V. Lal Chand. 

19 1. C. 925=6 8. L. R. 278. 


8s. 4 and 12 ^Arbitration—Award- 


Validity of. 

Unless the parties submit to arbitration, there 
can never be a valid award. The Court can extend 
time for making the award under S. 12 of the 
Arbitration Act even before the award, {Pratt, y. C. 
and Crouch^ A. y. C.) Haridas v. Ootomal. 

16 I.C. 861=6 8. L. R, 89. 
Ss. 4 (a) and 19 —Suit filed by parly to 


reference—Order for stay of suit — Furum, 

Per Pratt, y, C.—An application under S. 19 
of the Arbitration Act for stay of a suit should 
be made to the Court trying the suit. Per Crouch, 
A, y, C. —An application under S. 19 of 
the Arbitration Act to stay a suit pending in 
a Subordinate Court must be made to the 
Dt, Court to which such court is subordinate. Per 
Hayward, A. y. C.—The power of granting or 
refusing stay of a suit is vested not in the 
Court before which the suit is pending but 
in the Dt. Court specially described as the Arbi¬ 
tration Court under the Arbitration Act. (Pratt, 
y, C,, Crouch andHay ward A. y,Cs,) The Firm of 
Ratanchand Ram Krishandas v. SahiRam 

Dunichand. 52 I. C. 139 = 13 8. L. R.23. 

Ss. 4 (a) and Reference—Suit re- 


« ■ * 

gardiffig ^subject-matter of reference—Subsequent 
awWd-^IMidity—Stay of suit. 

The mere filing of a suit does not invalidate 
a pending arbitration. If, however, an order under 
Section 19 1899 to stay the suit is 

V^fusoch'oi' irtfie jjarty applying under that section 
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has by pleading in the suit waived arbitration, the 
arbitration proceedings tre invalidated and the 
Court alone is seized of the dispute, Semhle, — If 
no stay of the suit is obtained, an award made 
after suit filed is invalid. An order for stay of 
the suit is good althoug'h made after the award. 
An orderiunder Section 19, Act IX of 1899, can be 
made both before and after reference or award. 
It is the Court in which the suit is tiled which 
has power to stay the suit under Section 19. 

Per Hayward, A, y. C.—It is the arbitration 
Court as defined in Section 4 (a) of the Act that 
is vested with the jurisdiction to stay suits under 
S. 19. 31 Bom. 236 Ref. {Pratt, y> C. and Hayward, 
A,y,C) Khilooram z;. Louis Dreyfus & Co. 

521. C.130 = 13 8.L. R.8. 

-8. 4 (b) — Submission to Arbitration-^What 


amounts to. 

Where an association, at the instance of and 
on a claim by one member against another 
member, lays the matter before arbitrators and 
the latter member in his' own hand and over his 
signature sent an answer to the claim, the docu¬ 
ment constituted a written agreement to submit 
their difference to arbitrators within Sec. 4 (b) of 
the Arbitration Act. {Plggott and Walsh, JJ') 
Neinsukh Das v, Gajanand. 43 All. 348 = 

611. C. 269=19 A. L. J. 132. 

- -8.4(6) — Submission—Inference from docu~ 

ments^Clanse fixing time for appointment of 
arbitrator — Waiver. 

A submission is a written agreement signed by 
both'parties to submit differences to arbitration 
and this agreement may be collected from a series 
of documents even though connected by parol 
evidence. Where on the indent from it was shown 
that disputes arising between the vendor and the 
vendee would be referred to arbitrators one 
appointed by each party. Held, the submission 
was binding on them. Where the purchaser 
refused to make the appointment of an arbitrator, 
denying there was a submission whereupon the 
sole arbitrator appointed by the seller passed an 
award before the period of 20 days had elapsed. 
Held, that the failure to give requisite number 
of days for the appointment was fatal to the award 
of the sole arbitrator who had no jurisdiction to 
pass it. The refusal and failure to appoint an 
arbitrator did not amount to the waiver of his 
right by the purchase as the period of 20 days had 
not elapsed and the awards made by the sole 
arbitrator was bad in law. When a Court is 
asked to file an award, it has to sec whether it is 
enforceable in the same way as a decree would 
be enforceable if it were a decree. {Piggott and 
Walsh, yy,) SUKHAMAL Bansidhar V. Babu Lal 

Khedia & Co. ' All- 525=2 ^ 

•59 I. C. 75=18A.L. J. 652. 

-8S. 5 and 8— Refusal of arbitrator to act— 

Reference, if revocable — Procedure, 

Once a valid submission has been made to an 
arbitrator it is irrevocable'without the leave of the 
Court under S. 5 of the Act and if the arbitrator 
refuses or neglects to act, the Procedure untter 
S. 8 of the Act should be followed. {Crouch, A.f.C,) 

DwARKAPRASAD V, DISPCHANDA PARSHRAMi _ 

441.0.360=11 S. L. R.lt)a 
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S' 5 Refenuce — arbitrator. 

The ordinary rule is to refer to a single arbitra¬ 
tor. An intention to refer to more than one 
arbitrator must be plain and clear. (Pratt, J. C. 
and Fawcett, .-1. y. C.) Baymal Thiamal Bishin 
Das V. Sanday Patrick <4 Co. 12 I. C. 662 = 

5 S. L. R. 97. 

-S. 5—Arbitrafors~InqHiry about signature 

of party to subnnssion—Nantes of partners of a 
party partnership—yurisdiction—Legality of order 
refusing to set aside aioard based on evidence in 
Court — Misjoinder, 

An arbitrator has jurisdiction to inquire and 
decide whether a party to the submission has 
signed it or whether the signature is that of a 
partnership and if so, who the individual partners 
are. An order refusing to set aside an award 
based purely on evidence recorded by court itself 
is not bad in law. Misjoinder of parties and 
causes of action in arbitration proceedings does 
not, like a regular trial, involve a question of 
jurisdiction; but any objection taken to such 
misjoinder ignored by the arbitrator, may be 
urged before the Court charging the arbitrators 
with misconduct and the decision of the Court 
on such objection is not open to revision. {Prattj 
y, C. and. Hayward, A, y, C.) Kewalram v, 
Donald Graham & Co. 111.C. 274 (S.). 

-Ss. 7 and 11 to 15— Scope—Arbitrator 

when becomes functus officio— Indian and English 
Law, 

There is no express provision in the English 
law as to what is to happen to an award, when 
it is made, with the single exception of the section i 
which enables the party to enforce it as though | 
it were a judgment. The reason for that is, that 
the machinery is so familiar and habitual that no 
provision on the subject is necessary. Either 
party, on receiving notice from the arbitrator that 
the award has been made, can take it up from 
him. Once the arbitrator has parted with it, 
he is fundus officio and he cannot exercise the 
power given to him by S. 7 of Act IX of 1899; 
nonetheless the Court is able to remit to him if ! 
satisfied that an honest mistake has been made. 
There are express provisions to be found in 
S. 11 of the Act as to what is to be done by an 
arbitrator, if he has made his award. When the 
question, when an arbitrator in India becomes 
functus officio comes to be decided, the line will 
have to be drawn somewhere in the procedure 
which is laid down in S. 11 for getting the award 
into Court. It is difficult to hold that an arbitra¬ 
tor is functus officio while there are still express 
statutory duties laid upon him by the Act. The 
procedure laid down by the Act seems to be that 
the various stages to be found in Ss. 11 to 15 are 
to be followed in the same chronological order as 
the numerical order of the sections and that an 
application to set aside is not as a rule within 
the jurisdiction of the Court, until some applica- , 
tion or attempt has been made to file the award , 
or some other similar step is taken to enforce it. i 
{Walsh and Ryves, yy.) Firm of Ram Kishan 
Dass Brij Mohan t/. Firm of Sushil Chandra 

Dass. 1923 A. 31. 

" Ss. 8, 9 and 19 —Scope of—Refusal by 
^^hitrators — Court's power to appoint. 


The Court has no power to appoint new arbi¬ 
trators in place of those who declined to proceed 
futthcr in a case submitted to them, when the 
number of arbitrators is more than two. The 
Arbitration Act is an amending Act and must be 
construed strictly because it confers special powers 

c inherent in Court. 

S. 8 (1) (b) docs not apply to the case of indepen¬ 
dent appointments of two arbitrators. Any 
vacancy is to be filled up by original appointer as 
mentioned in S. 9. (Scott, C. J, and Hayward, J.) 
OOPAUl Kuverji V. Morarji Jeram 

50 L c. 411 = 21 Bom. L.R. 308. 


^ S- 9 —Provision in a contract to\appvint— 

Arbitrators—Misconduct, 

S. 9 does not apply where the parties by their 
contract provide that a different course should be 
adopted if one of the parties fails to nominate an 
arbitrator as provided in the contract, and if in 
such a case the arbitrators appointed by one party 
refuse to give adjournment to move the High 
Court to have their appointment set aside, their 
refusal does not amount to misconduct. (Wallis, 
C. y. ana Ramesain, y.) Shaw Wallace and Co* 
V, K. M. Subbier and Sons. 40 M. L J. 166 = 

(1921) M. W. N. 148 = 29 M. L. T. 245 = 

62 1. C. 205 = 14 L. W. 42= 

44 Mad. 406. 

■ ;S. 9 {h)—One party not appointing arbitral 

tor—Decision by the other arbitrator alone is illegal. 

Where the agreement between the parfcits con¬ 
tained a term that on the default of either party* 
to appoint an arbitrator in time, the chairman of 
the Trade Association was to appoint one on 
behalf of the defaulter, held that S. 9 (b) would 
not apply and an award made by one arbitrator 
alone, who was appointed by one of the parties, 
was without jurisdiction. (Viscount Cave,) 
Sassoo.v and Co. v. Ramdutt Ramkissen Das 

49 1. A. 366 = 70 I. C. 777=18 L, W. 637= 

50 C. l. = 32 M L. T. 19 = 37 C. L. J. 336 = 

44 M. L. J. 758 = 27 C. W. N. 660 = 
(1923) M. W. N. 372 = 1922 P. C. 374 (R C.). 

“I Ss. 10 and 12 —Private reference — Commis' 

Sion—Power of Court to issue commission for the exa- 
mination of wihiesscs. 

Civil Courts have no power to issue a summons 
or commission to a witness to give evidence in a 
private arbitration. Consent of parties cannot 
confer this power. (Martin y.) Re ; S. S. Mari¬ 
time James Mackintosh and Co. v. The Scindia 
Steam Navigation Co. Ltd., 

^ 75 LC. 221=47 3.250= 

24 Bom. L. R. 853=1922 B. 444. 

; S. 10— Umpire—Statement of case to the 

High Court—Not obligatory—Interest after date 
of award. 


It is in the discretion of an umpire to state a 
special case for the opinion of the Court and if 
he refuses to do so and decides the point of law 
himself, his refusal does not amount to misconduct. 
An umpire is not entitled to award interest on the 
damages awarded by him and if he does so, the 
award should be returned to him for re-considera¬ 
tion. (Greaves, y.) Sewdutrai Narsaria v, 
Tata Sons, Ltd. 27 C. W. N. 494. 

-S. 10— i?mi5s/on of award—Error of law 

ts no ground for, f 
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It is necessary that Courts should be very 
cautious in interfering with awards and the 
grounds on which the Court will remit the matter 
for reconsideration are:—(1) that the award is 
bad on the face of it, (2) that there has been mis¬ 
conduct on the part of the arbitrator, (3) that there 
has been an admitted mistake and the arbitrator 
asks that the matter may be remitted to him, 
(4) where additional evidence has been discovered 
after the making of the award. iV^ere errors 
in law unless distinctly appearing on the face of 
the award or from any document accompanying 
or forming part of the award are not sufficient 
ground for remitting an award. (1893) 1 Q. B. 405 ; 
(1898) 78 L. T. 406; (1905) 2 K. B. 184; (1912) 
A. C. 673 Rel. (Sanderson, C. J. and Richard¬ 
son, J.) U. M. Chowdhury & Co, v. Jiban 

Krishna Ghose. 69 I. C. 995 = 

49 Cal 646 = 1922 Cal 447. 

■ ■ ■ -S. 10 — Disagreement beiween arbitrators — 

Umpire^ duties of. 

Where an umpire is appointed owing to 
disagreement between arbitrators, he must 
re-hear the evidence if he is applied to, to 
that effect and if he fails to do so, he would 
be guilty of misconduct but if no application is 
made to that effect, he can proceed with the case 
and decide it on the evidence already produced. 
[Raymond, A. C.) Miller v. Firm of Dhana 
Singh Ramlal. 63 I. C. 141 = 

15 S. L. R. 68. 

- Ss. 10, 11 and 14 — Umpire^ Award — 

hearing—Order for cosfs. 

An award of an umpire without hearing parties 
is against principles of equity and justice. Award 
of costs without mentioning the amount, is bad, 
for uncertainty and the umpire can award costs 
only for the reference and award. The costs of 
obtaining an order from the Court is at the dis¬ 
cretion of the Court. (Crouch, A, J, C.) James 
Findlay and Co. v. Firm of Asudamani. 

121. C. 637=5 8. L. R.89 
/ - Ss. 11 and 15 —Enforceability of award 

^ ■—Notice of filing is not necessary —Ex-parte/ro- 
cedure without notice is bad. 

An award becomes enforceable as soon as it is 
filed in Court and it is not necessary before it is 
enforced to show that notice of filing was given 
to the parties by the arbitrator. Where an arbi¬ 
trator proceeds ex-parte, he should give notice to 
the parties before he so proceeds ; otherwise his 
award is liable to be set aside. [Mookerjee and 
Fletcher, yy.) Udaichand Panna Lal v, 

Devibux Jewanram. 60 I. C. 987 = 

47 Cal 951. 

--— Ss. 11, 13, 14 and Rules under— 

Ultra vires— Filing of award, 

A rule framed by the Court under, but not in 
accordance with, the Arbitration Act will not be 
given effect to. The filing of an award in an act 
to be done at the instance of the arbitrator and 
when it is filed the result is not that there is a 
suit in which a decree has been passed but that 
there is an avvard enforceable as if it were a 
decree. {yenkins, C. y, and Woodroffe, y.) 
BaIJNATK Musaji Saleji. 

-4P.Calrll9=181, a 978=17 C. W. N. 396. 

«r I# • 


ARBITRATION ACT (IX of 1899), S. 11. 

.-S. 11 — Award not signed by one arbitrator. 

Where a third arbitrator resigned because there 
was a majority against his view and did not sign 
the award ; held that it did not affect the validity 
of the award, (Broadway, y.) Mansa Ram v. 

Karta Ram. 76 I. C. 1007 - 

1923 Lah. 411. 

- S. 11 —Fees of arbitrators—Taking fees 

before entering upon their duties—Effect of. 

Where the arbitrators take a reasonable fee for 
their services before entering upon their duties 
with a view to avoid the necessity of suing the 
parties in Court, their conduct in so doing, does 
not amount to misconduct and does vitiate the 
award. There is nothing in S. 11 of the Arbitra¬ 
tion Act which precludes the arbitrators from 
either fixing the fee or receiving the fee before¬ 
hand. All that the section requires is that in case 
the award is given the arbitrators shall state in 
the award what amount is payable to them for 
their fee. (Kumarasawmi Sastri, y,) In the matter 
OF THE Arbitration Act. 17 L. W. 648 = 

75 I. C. 850=1924 Mad. 274. 

- S- 11— y urisdiction — Award—Application 

to file—Sale of goods. 

Where a Cawnpore firm sold to a Karachi firm 
some bags of linseed on “ Karachi Pass Terms ” 
under which the goods were to be delivered at 
Cawnpore Ry, Station and a receipt obtained in 
the name of the buyers and the goods were 
subject to inspection at Karachi and to rejection 
on certain terms, if not according to the contract. 
The sellers having failed to make any delivery, 
the buyers sought an arbitration and applied to 
file the award in the Karachi Court. Held that 
the Karachi Court had jurisdiction to entertain 
the application. 5 S. L. R. 97 doubted. (Kemp, 
A, y. C.) C. H. Penny v. Atrauss & Co. 

15 S. L. R. 74=64 I. C. 674=1922 S. 532. 

- S. 11 — Stamp Act, S, 14—Appointment of 

second arbitrator before acceptance by 1st arbitrator. 

The appointment of a certain person as arbi¬ 
trator is not complete, until such person has 
accepted the reference and consented to act, 
A dispute was referred to a sole arbitrator but 
before'he had accepted the reference, the name 
of a co-arbitrator was added. Held, the addition 
was not a second instrument within S. 14 of the 
Stamp Act and’ the two arbitrators were compe¬ 
tent to make an award. Any one of the arbitrators 
can legally file the award, the filing being a 
purely ministerial one. (Crouch. A, y. C.) Shamdas 
Teumal V, Khimanmal Chandumal. 

29 L 0.602 =8 S.L. R.302. 
- Ss. 11, 13, 14 and lb—Firm as one party 

—Arbitrators have no jurisdiction over a person who 
is not a party to the contract. 

When a party to arbitration is a firm, the 
arbitrators can decide whether a person is a 
partner of the firm, but their decision is open to 
correction by the Court. If the arbitrator had 
powers under the C. P. Code, personal service on 
the person might make him personally liable. 
Where some persons admit liability as members 
of the firm while others deny their partnership, 
the arbitrators may determine liability of the firm 
leaving the personal liability to be determined ip 
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execution or by appropriate suit. Denial of partnci-- 
ship raises a question outside the award. {Crouch 
(I’tti Hiiyward, A. y. Cs.) Pokakdas. Jashwal v, 

Forbes Cambell Co. Ltd. 191. Q 363 = 

6 S. L. R. 127. 


—;-Ss. U (2) and 15 — Order refusing to set 

aside award, if afpealablc—Letters Patent, CL 15— 
C. P. C., S. 104 (yj. 

An order refusing to set aside an award is a 
judgment within CL (15) of the Letters Patent and 
is therefore appealable. There is no right of 
appeal against such an order under S. 104 (f), 
C. P. C., which has no application to the filing of an 
award under S. 11 CL (2) of the Arbitration Act. 
(Sanderson, C. y, and Woodroffe, y,) C.wipuhll R. 

Co. V, Jeshpaj OiRDHAKi Lall. 46 1. C. 687 = 

45 Cal. 502. 

S. 11 (2) — Appeal—Order setting aside 

aivard. 

No appeal lies unless it is given by law. There 
can be no appeal from an order setting aside an 
award, (Fox, C, 7. and Hartnoll, J.) Ripley v. 

Nahapiet. 6 Bur. L. T. 155 = 17 I. C. 902 = 

6 L. B. R. 83. 

-;- Ss. 12 and 13 —Extension of time for 

making award — ynrisdiction, C. P, Code, 0.41, 
P. Appeal, 

Under S. 12 of the Arbitration Act, the Court 
has power to extend the time though the time for 
making the award is over. The Appellate Court 
can extend the time under 0. 41, R. 33 of the C. P. 
Code. (Sanderson, C. y. and Woodroffe, J.) 
Jamundas V, B. Nathmal and Co. 

54 1. C. 668=46 Cal. 1059. 

•-S. 12 — Extension of time. 


Power of extending time rests with the court 
and not with the arbitrators themselves. (Schwabe, 
C. y, and Wallace, y.) Louis Dreyfus & Co. v, 
Rajaqopala Aiyar & Bros. 16 L. W 657 = 

70 L C. 353=1923 M. 222. 


S. 12 —Extension of time—Grant of. 


Before extending the time under S. 12 of the 
Arbitration Act, the Court is bound to consider 
whether the case is a fit one for the grant of 
the indulgence asked for and is not confined 
merely to the consideration of the question 
whether or not, the arbitrator had been diligent. 
(Piggott, y, C. and Fawcett, A. y, C.) Paman 

Mal V, Hotanbhai. 28 1. C. 85 = 8 S. L. R. 269. 


-S. 12 —Extension of time. 

The court can enlarge the time for making an 
award under S. 12. even after the allotted time. 
Wratt, y, C. and Hayward, A. y, C.) Ghulam 
Hussain v. Sakinabai. 

19 I. C. 374=6 S. L. R. 146. 

—;-Ss. 13 and 14- -Award set aside—Legal 

mx sconduct. 

An arbitrator who does not give a party an 
opportunity to put his case before him and does 
not decide all points of dispute, is'guilty of legal 
tnisconduct. When the award is setasideifor legal 
not moral misconduct, it can be remitted to 
the same arbitrator for further consideration. 
(Chaudkari, y,) Crompton and Co., Ltd. v, Mohan 

^ 251. C. 391=41 Cal. 313. 


ARBITRIITION ACT (IX of 1899), S. 14 

S. 13 —Remitting an award of grounds. 
Ordinarily an appellate court will not interfere 

with the discretion of the first Court in declining 
to remit an • award, but the discretion being a 
judicial onc,v the appellate court will interfere 
where no grounds have been shown why the award 
should be not be remitted to the arbitrators. In 
the absence of anything to show that the umpire 
was either prejudiced or was otherwise unfitted to 

hear and determine the case, the Court ought to 
remit the award to the arbitrators. (Scfiwabe, 
C, y, and Wallace, y,) Messrs. Louis Dreyfus 
AND Co. V, R. \i, Rajagopala Aiyar and Bros. 

70 I. C. 353 = 16 L. W. 657 = 1923 Mad. 222. 




* Ss. 13 (1), and 14 — Award, when remitted] 

and when set aside — Misconduct. 

Irregularities in procedure which amount to no 
proper hearing of the matters in dispute, may 
amount to misconduct enough to vitiate the award. 
The Court may remit an award when the arbi¬ 
trator has been guilty of misconduct in a technical 
sense, i.e., of such a nature as does not disqualify 
him from acting or render it impossible for the 
Court to trust him. When the misconduct is one 
justifying the removal of the arbitrator, the 
Court will not remit the award but will set 
it aside. (Mookerjee and Fletcher, yy.) Hari 
Singh v. Kankinarah Co., Ltd. 

63 I. C. 389 = 34 C, L. J. 39. 


- S. 13 (1) —Remand order for making fresh 

award—Hot appealable. 

Order by a Court to arbitrators to make an 
award anew, is equal to refusal to file an award 
and is not appealable either under the C. P. Code 
or the Arbitration Act. (Duckworth and Ho Han, 
yy.) Saya Pye V. U Kundinnya. 

2 Bur. L. J. 193=76 I. C. 525 (2) = 

IR. 661=1924 Rang. 47. 

S. 14 —Suit to set aside award when lies. 

Any objection to an award on the ground of 
misconduct or irregularity on the part of the ar¬ 
bitrator ought no doubt to be taken by motion to 
set aside the award ; but where it is alleged that 
an arbitrator has acted wholly without jurisdic¬ 
tion, his award can be questioned in a suit 
brought for that purpose. (Viscount Cave.) Sassoon 
and Co. V. Ramdutt RamkisSen Das. 

, o. 49 I. A-366 = 18 L.W. 537 = 
50 C. 1 = 32 M. L. T. 19 = 39 C. L. J. 336 = 
44 M. L. J. 758 = (1923) M. W. N. 372 = 
27 C. W. N. 660 = 70 I. C. 777 = 

1923 P. C. 374 (P. C.) 

-S. 14 — -Suit to set aside award. 

Where an award is challenged on the ground 
that there was no submission to arbitration by 
the parties, the remedy lies in a regular suit and 
not in an application under S, 14 of the Arbitra¬ 
tion Act. (Mookerjee and Fletcher, yy.) Matulal 

Dalmia V, Ram Kissendas. 69 I. C. 568 = 

47 Cal. 806. 

; ^-l^Award—Gymind of attack—Suit to 

impeach award when maintainable. 

When an award under the Act has been made 
and filed, a party affected thereby can maintain a 
suit to impeach It on grounds not included within 
S. 14. Especially when a ground of attack goes 
to the root of the .matter a siiii is maintainable 
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for the investigation and determination of the 
controversy according to the procedure prescribed 
by law. (^looktvjee and Fleicher^ Radha Kisen 
Khettry V. Lakhimi Chand Jhawar. 

31 C. L.J. 283=56 I. 0.541 = 24 C. W. N. 454. 

- S. 14 —Suit to set aside award does not lie. 

A suit in Civil Court for declaration that the 
award is not binding on one of the parties, is not 
maintainable under S. 14 of the Arbitration Act. 
(Le Rossignol and Campbell^ yy.) The Firm of 
Hiranand Murlidhar V. The Firm of Fleming 

Shaw and Co. 4 Lah. L. J. 12 (1) = 68 I. C. 187 = 

1922 L. 26. 

--S. 14 — Misconduct—Acting imthout notice 

to parties is. 

Award is vitiated by the legal misconduct of the 
umpire, if he proceeds with the reference without 
giving any notice to the parties of the enquiry by 
him. {Schwabe^ C. y. and Wallace, Messrs. 

Louis Dreyfus and Co. v. R. K. Rajagopala 

Aiyar and Bros. 70 I. C. 353 = 

16 L. W. 657=1923 Mad. 222. 


--3.14 — Arbitration—Contract for reference 

— Stay'of suit — Discretion. 

In case of an agreement to allow the disputes to 
be tried by another tribunal, the Court will take 
into consideration all those grounds as in a case 
of submission to arbitration. A clause in a bill 
of lading that all disputes shall be settled by the 
British Consul at the port of destination is 
similar to a submission to arbitration. Where 
the plffds residence, place of contract, and 
inspection of the ship all these happen to be in 
one place, there are no grounds for staying the 
suit or refusing to entertain it at that place. 
(Couch, A. y.C.) Kureshi and Sons v. Soomar 

HAJI. 15 s. L. R. 88. 


-S. Contract Act, S. 28 —Clause ifi the 

submission not to dispute aivard, not binding. 

An agreement that neither party shall take 
objection to the award or file an appeal cannot 
control the unrestricted discretion vested in a 
Court by statute to set aside the award when it is 
sought to be filed. The question is not whether 
a party shall be compelled to carry out the terms 
of the contract but whether the Court would be 
exercising a proper discretion in conferring on 
the'award the efficacy of its own decree. Ttillis 
V. ydhnson, (1892) 3 Ch. 441 dist. (Crouch, 
^ C ) Seth Narain Das v. Kevalram. 

/ ^ ^ 42 LC. 706 = 11 S.L.R. 43. 

S. 14 —Ex-parte award—Setting a%ide — 


Grounds for. 

A party to an arbitration can get an ex-parte 
award passed against him, set aside by a»Court if 
he shows sufficient cause for non-appearance. 
(Crouch, A. y.C.) H. C. Whitehouse v. Messrs. 

Kahn Kahn and Co. 27 1. C, 135 = 

8 S. L. R. 110. 


-S. 14 — Submission—Mathr of difftrence. 

Under the Arbitration Act, there must be a sub¬ 
mission on matters in difference and a reference. 
Failure to pay claims is itself k “ matter in 
difference.*' A general reference to arbitration is 
enough to bind the Parties apd^. jt ne^4 pot state 


ARBITRATION ACT (IX of 1899), S. 15. 

the exact points for determination. If one party 
declines to appear before the arbitrator the matter 
must proceed against him ex-parte. Held, that in 
this case it was a valid award and'it could not be 
set aside, (Hayward, A. y. C.) Donald Graham 
and Co. V. Asumal. 12 I. C. 187 = 

5 S. L. R. 7 (Rote). 

-^S. \y~-Injxtnction to restrain arbitration. 

When an agreement to refer to arbitration is 
impeached, an injunction’may be issued to res¬ 
train arbitration proceedings. But when the agree¬ 
ment is not impeached and a suit covering the 
matter referred to arbitration is pending, injunc¬ 
tion ought not to be issued. 1 S. L. R. 255. expl.; 

1 S. L. R. 129 Ref. If an injunction has been 
issued to restrain arbitrators from proceeding, in 
case they ignore it, the award would be deemed to 
be improperly procured. But where no injunc¬ 
tion has issued, it cannot be said the award was 
improperly procured merely because of the pend¬ 
ing suit. (Cohen, A. y. C.) Macdonald and Co. 

V. George De’ Emden. 9 I. C. 707 = 

4 3 L. R. 187. 

- 3. 15— Scope of—Execution of award—If 

bars suit. 

The fact that an award has been enforced by 
execution under S. 15 is not bar to a suit to 
have it declared void and for consequential relief. 
S. 15 does not enact that award, when filed is to 
be deemed a decree of Court, but only that it is to 
be enforceable as if it were a decree. (Viscount 
Cave.) Sassoon and Co. v Ramdutt Ramkissen 

Das. 18 L. W. 537 = 49 I. A. 366 = 

50 0.1 = 32 M. L. T. l9 = 
37 C. L. J. 336=44 M. L. J. 758= 
27 C. W. N. 660=701. C. 777= 
(1923) M. W. N. 372=1922 P C. 374 (P. C.) 

- S. 15— Provisions of C. P. Code, if apply. 

When the legislature provided under S, 15 of 
the Arbitration Act that an award on being filed 
was enforceable as if it were a decree of Court, 
its intention was that all the provisions of the 
C. P. Code applicable to the execution of decrees 
should apply to an award so filed. (Greaves, y.) 
Gladstone Wyllie & Co. v, Joosub Peer 
Mahomed & Co. 

27 C. W. N. 666=1924 Cal. 117. 

- -3.15 — Award — Filing of — Effect of. 

Though the filing of an award is the act of the 
arbitrators, the award does not become enforceable 
as if it were a decree of the court immediately on 
presentation to the court. 7 he court allows an 
opportunity to the parties adversely affected by it 
to move to have it set aside or remitted to the 
arbitrators, and if, within the period allowed, no 
application is made to the court for either of these 
purposes, the award is enforceable as if it were a 
decree of the court. The objections to an award 
cannot be dissociated from the petition t j file the 
award. (Raymond, A. y. C.) Firm of Jai NaRain 
Babu Lal, In the matter of. 

661. C. 796=1922 3.6. 

-3. 15— Execution of award is not execution 

of order under Dek. Agri. tielief Act, S. 22. 

S. 15 makes an award directly enforceable as a 
decree of Coi,irt, and therefore an application 
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to esecute the award is not an application in 
^ecution of an order within S. 22 of the Dele 

aK' y. C.and Remedy', 

C.) Udhav Das v, Uicamal Fatamal. 

60 I. C. 942-14 S. L. R. 217. 

S. 15 —Enforcement of award. 

Order of Court on an award declaring shares 
only, though actual partition was to be effected 
appointing a Commissioner for partition docs not 
J^lorcement. (Praa, y. C, anti Hayward, 
A, /. C.) Shbo Karan v. Mahadko Sivoh. 

19 LC. 374=6 S.L. R. 146. 

^- S. \^—App£al~C. P. Code, Ss, lOi, 106 

and 115. 

No appeal lies against an order under the 
Arbitration Act as the orders are neither decrees 
nor appealable orders under Ss. 104 and 106 of 
C. P. C, There can only be a revision under 
S. 115 of the C. P. C. A proceeding under the 
Arbitration Act is not a suit and does not end in 
a decree. The Act does not provide for the Court 
making an order filing or refusing to file an award. 
The award is filed by the arbitrators, under S. 11 
and unless it is remitted'to them under S. 13 (l) or ' 
Set aside under S. 14, it becomes enforceable as if ' 
It were a decree of Court'*. The order of a Court 
in whatever terms it may be expressed under the 
Act is one setting aside or refusing to set aside 
an award. (Pratt, y,.C. and Hayward, A. J, C.) 
Kewal Ram v. Donald Graham & Co. 

10 L C. 211 = 5 S. L. R. 61. 


an order staying suit where the subject-matter 
i was referred to arbitration and a decree was 
j passed in terms of the award, is sufficient to 
finally dispose of the suit. (Piggott and Walsh, 
yy.) Strauss & Co., Ltd. v, Ragubar Dayal. 

43 A. 279 = 19 A. L. J. 19 = 59 1. C. 784 = 

2 U. P. L, R. (All) 387. 

I S. l^Submission to three arbitrators — 

Submission to which the Act applies—Stay of suit— 
yurisdiction of Court. 

« 

’ Under S. 19 the Court can stay a suit where 
, there is an agreement between the parties to refer 
a matter to three arbitrators, as a submission 
■ providing for a reference to three arbitrators is 

not outside .the scope of the Act. The words “ a 
submission to which this Act *’in S. 19 provided 
for the case where a suit is filed in an up-country 
Court in an area to which the Act has not been 
applied though part of the cause of action has 
arisen in a Presidency Town. That Court has 
power to stay the suit, if the suit could with leave 
or otherwise have been filed in a Presidency 

ro^wa. 31 Bom. 236, diss. (Pratt, y.) Babaldas 
Khemchand, in re. 22 Bom. L. R. 842 = 

57 1. 0.997=45 B. 1. 

” S. 19 — Stay of suit. 

A stay of suit can be made under S. 19 of the 
Act, only if the suit was instituted in respect of a 
matter agreed to be referred. (Mookerjee, C. y. 
and Fletcher, y.) Jnanendra Krishna v. Sinclair 

Murray & Co. 68 I. C. 741 =34 C- L. J. 173. 


"S. \^~Agreement to refer to arbitration— 
Omission to plead in bar of trial—Effect of 

Where a defendant does not plead at the early 
stages of a trial a subsisting agreement to refer 
to arbitration but submits to the jurisdiction of 
the court and allows the trial to proceed, he 
cannot afterwards raise the plea. (PiggM and 
Walsh, yy.) Kharidar Kapara Co., v. Rukma- 

nand Ramdeo. 29 A. L, J. 975=L. R. 4 A. 22 = 

711. C. 144 = 1923 A. 139. 

“ S, 19 — Waiver. 

Institution of suit after reference to arbitration 
by one of the parties and omission on the 
part of the other to apply for stay of suit amounts 
to waiver of right to arbitration. iPiggottand 
Walsh, yy.) Chiuman Lal Pasli Mal v. Firm 
Phoolchand Fatehchand. L. R. 3 a. 96 = 

44. A. 292 = 20 A. L. J. 128 = 65 L C. 795 = 

1922 A. 48. 

4 

——S. 19— ‘ Court,* meaning of—Finality of 

order. 

Court’ in S. 19 of the Act is the one in which 
the proceedings or other attempts to bring a suit, 
are in fact instituted. Where the parties to a 
suit, refer their disputes to arbitration, the Court, 
has under S. 19, power to stay the suit absolutely 
and such stay is final and sufficient to dispose of 
the suit. (Walsh and Ryves, yy.) Sita Ram v. 
SUSHILCHANDRA. 43 AIL 553=63 I. c. 813= 

19 A. L. J. 495. 

S. 19 —Order staying suit is a final one. 

An order staying a suit is a permanent one 
ttolesa otherwise provided in the order itself and 


-S. 12—Reference—Suit—stay of suit, when 

to be granted—Burden of proof. 

A contract to refer a dispute to arbitration is no 
bar to a suit in respect of the dispute ; but the 
opponent may apply to the Court to stay the suit 
in the exercise of its discretion so as to leave 
the plaintiff no other remedy than to proceed to 
arbitration and the burden of showing that 
sufficient reason exists why the matterishould not 
be referred to arbitrations is upon the person 
opposing the application. (Mookerjee and Fletcher, 
yy) JOHIRA.MKAYA V. GhaNESHAMDAS. 

47 Cal 849=61 1. C. 380 = 25 C. W. N. 62, 

-S. 12Stay of proceedings—Discretion- 

Appeal. 

It is largely in the discretion of the Court, to 
make an order staying proceedings in a matter 
and when the discretion has been exercised, the 
Appiellate Court will interfere only when a strong 
case is made out. Before an order staying 
proceedings can be made, it must be proved that 
there is a valid submission, that there is no 
sufficient reason why the matter should not be 
referred according to the submission and that the 
applicant was and is ready to all things necessary 
to the proper conduct of the arbitration. (Mooker¬ 
jee and Fletcher, yy.) Kedarnath Babulal a. 
SUMPATRAM Doogur. 60 I. C. 951=47 Cal. 1020. 

; S. 19 Contract for sale of goodsShort 
delivery—Award-Subsequent suit—Bar. 

Where there is an arbitration clause in a con¬ 
tract for the sale of goods providing that any 
claim or dispute of ^Pj^sort whattfvafrHn connec¬ 
tion therewith referred to arbitration 
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the clause applies to a case of short delivery of 
goods as much as to a case of non-delivery. 
{Scott-Smith and Fordiy yy.) Firm of Ghamandx- 
LAL V. Firm of Chiranji Lal. 4 Lah 168 = 

5 L. L. J. 146 = 73 I. C. 459 = 1923 Lah. 453. 

- -S. 19 —Stay pending arbitration—Omission 

to object to long threatened litigation is no ground for 
refusing stay. 

Where legal proceedings were for a long time 
threatened against a person in respect of a 
contract which provided for all settlement of 
disputes by arbitration, and when instituted that 
person applied for a stay of suit pending arbitra¬ 
tion, he can claim it as a matter of right. His 
failure to object to the litigation is no ground for 
refusing stay. {Schwahcy C. y. and Krishnauy y). 
Anglo Persian Oil Co. v . Panchapakesa Iyer. 

45 M.L. J. 653 = 18 L. W. 752 = 
33 M. L. T. 103 (H. C.) = (1923) M.W.N. 772= 

47 Mad. 164=1924 Mad. 336. 


ARBITRATION ACT (IX of 1899), S. 19. 

- S. 19— Siaj' of proceedings—Wag,ring 

contract. 

In a suit on a cross contract by a party, merely 
for the determination of the amount payable by 
one to the other, the deft, has no right to ask 
for the stay of the proceedings pending the refer¬ 
ence to arbitration as S. 19 of the Act applies only 
to the contracts which on the face of them, have 
delivery of the goods as the true object. (Kemp 
and Raymond^ A. y. Cs.) Jellia Lal Kallianji 

V . Parasram Kheman Das. 58 I. C. 799. (S-)- 

--— S. 19-^Repicdiation of contract — Effect. 

The repudiation of a claim ito refer a case to 
the arbitration, embodying a contract, by a party, 
does not permit him to rely upon a subsidiary 
term in the contract and consequently does not 
allow him to demand arbitration. (Kemp and 
Raymond, A. y. Cs.) JivraJ Lakhamsi v. 

Tahkandas Mohandas. 58 I. C. 790 (S.). 


-S.19 —Suit not arising out of contract — 

Application for stay does not lie. 


Fer Kincaid, y. C.—Where the misrepresenta¬ 
tion or fraud alleged was something quite distinct 
from and previous to the contract. Held, that an 
application for the stay of suit does not He. 
Plaintiff alleged that the defendants deliberately 
forged an interpolation in the acceptance memo 
after plaintiff had signed it. As that forgery 
could not have occurred before the completion of 
the contract but after, it is clearly a dispute which 
arises out of the contract itself. That a party 
misread the acceptance memo and believed it to be 
something different from what it was, would not 
vitiate the contract. Authority to decide disputes 
arising out of a contract necessarily confers 
authority to decide what were the terms of that 
contract. It would be impossible for any judge or 
arbitrator to determine whether any particular 
dispute arose out of a contract unless and until he 
knows what the contract is. (1916) A. C. 314 ; 
24 Cal. W. N. 567, Foil. PtV Madgavakar, A. y. 
C. :—.An application by the defendant for the stay 
of the suit must, in law, be clearly distinguished 
from an application for a stay of the arbitration 
proceedings in which a different set of con¬ 
siderations would arise involving equitable grounds 
and permitting perhaps a prima /arir view of the 
dispute. If the cause of action is definite mis¬ 
representation to avoid the contract set up by the 
opposite party, such a dispute is not a dispute 
arising out of the contract within the submission 
clause in the contract and the court has no power 
to stay. (Kemp, A. y. C.) Sodawaterwala v. 

VoLKART Bros. 1923 Sind 25. 


S. 19 —Clause for arbitration in contract 


Suit to impeach is not barred. 

Where a contract contains a clause for arbitra¬ 
tion in case of disputes and a party thereto 
brought a suit to impeach the clause. Held, that 
as the object of the suit was to impeach the 
validity of the clause and not In respect of any 
matter agreed to be referred to arbitration. S. .19 
of the Act does not appj^.. (Kemp^ A. y, C.) 

Atmaram 61 L C. 141 = 

' ■M'lH r I ' » W 'A-. J.4 S. L* 3* 123. 


-—S. 19'-Breackof contract—Suit—Reference 

to arbitration—Custom inconsistent with contract— 
Arbitrator—Power of, to decide as to custom. 

Ill a suit for breach of contract, the inatters 
were referred to arbitration and the suit was 
stayed under S. 19. On objection being raised 
that an alleged custom was inconsistent with the 

contract and that the arbitrators cannot go into 

the question, held, that the arbitrators had the 
power. {Fawcett, y» C, and Kincaid, A, y. C.) 
Gobindram Shivaldas V. Ecwart Ryrie & Co. 

58 L C. 506 (S-). 


-S. 19—Reference before suit—Award 

after. 

A suit is not barred by a reference to arbitra¬ 
tion made before, but the award in which is 
delivered after the suit. 


Per Kemp, A. y. C.—The case would be differ- 
nt if by a reference and award before the suit 
he rights and liabilities of the parties had been 
letermined at the date of the suit. (Kemp and 
Raymond, A, y. Cs.) Ramchand Gurudasmal 

L Gobind Ram. • .n i^o 

56 I. C. 150=13 S. L. R. 193. 


S. 19 — Stiy of suit—Onus on party^ 


bjecting. 

In an application for stay of suit it is the duty 
f the Court to stay the suit and the plaintiff 
lust show why he should not be bound by his 
greement to refer. Arbitrators can decide 
uestions of law and the occurrence of a 
ifficult or complicated question of law is not a 
ufficient ground to take the matter out of the 

rbitrator’s hands. 12 S. L, R. 34 Foil. (Fawcett^ 
^ C. and Kincaid, A. y. C.) Haji Abdullah 
[argon V. Messrs. E. D. S^a^n & Co. 

561.0.76=13 S.L. B. 201. 


-S. 19—S/ay of suit—Grounds for — 

Appearance—Meaning of onus. 

An appearance for the purpose of m^kit^ a 
Stay applioatiop may be treate J aa an a^®awpc ,, 
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in the suit. The expression “ after appearance ’ 

the Arbitration Act is merely directory 
and the section is intended to prevent a party 
frotn filing an application after he has attorned 
to the jurisdiction of the Court. In an applica- 
tlon for stay of a suit the onus is on the plff. to 
show why he should not be bound by his agree¬ 
ment to refer to arbitration. Under the Arbi¬ 
tration Act the arbitrators are competent to decide 

the fact that a 

dimcult question of law is involved is not ordi¬ 
narily a good ground for refusing stay. (Pratt. 7. 
C. and Crouch, A. y. C.) Messrs. Kodumal 
Kalumal V. Messrs, Volkart Bros. 

48 L C. 434=12 S. L. R. 34. 

-77®' ^—R«fcf'e»ce—Stay of suit-Proba- 

oihty of bt^s of umpire. 

Per Pratt, y, C. —An arbitration tribunal in 
which the ultimate decision rests with the nominee 
of a class having a particular interest is not an 
impartial tribunal. When a Court finds that the 
agreement for reference to arbitration provides 
for the appointment of an umpire who will most 
certainly tilt the scales against one party, the 
Court should retain its jurisdiction to try the suit 
An order for stay ought to be restricted by a time 
limit. Per Fawcett, A* y, C.—The Court should 
exercise its discretion refusing to stay a suit in a 
sparing and cautious manner and should not do 
so unless the applicant can establish that there 
IS good ground for apprehending that there 
will be a failure of justice if the reference to 
arbitration is allowed to proceed. (Pratt, V. C 

and Fawcett, A,y. C.) Messrs. Goverdhandas 

VlSHlNDAS V, RaMCHAND MaNJIMAL. 

47 I. C, 783 = 12 S. L. R. 41. 

19 —‘ step in the proceedings'—Mean¬ 
ing of. 

Any application to the Court, even one for time 
IS a step In the proceedings” within S. 19 of 
the Act. Even a mere acquiescence in a proceed¬ 
ing initiated by the other party in an order made 
on his separate application is a ‘ step in the 
proceedings. (Pratt, y, C.J Fleming Shaw & 
Uo. V, Haji Yusif Eluas, 401 0.81 = 

10 S. L. R. 190. 
19 C. P, Code, Sk 151-^ Inherent power 

to stay . 

Where orie of the parties to a reference flies a 
suit in respect of the same subject-matter the 
proceeding in the suit cannot be stayed under 
S. 19 of the Arbitration Act but under S. 151 of 
the C. p. Code if it be necessary for the ends 
of justice. The Court should either adjourn 
the trial of the suit until an award is complete or 
ihslst on the plff. obtaining leave of the Court to 
revoke the reference. So long as the authority 
delegated to an arbitrator is not revoked he has 
the power to make an award and there would 
I be no impropriety of conduct on his part in pro- 
ib^dding with the reference after a suit is filed 

notice that there has been an 
/Application for leave to revoke the authority 

S ^onferred on him to some competent Court, 
ough it appears desirable to have the matter 
Mlirftohrt the proper course is not to ignore 


ARTICLED CLERK. 

the arbitration but to direct the deft, to take, 
nec^sary steps to revolve the submission. {Crouch 
'■1. y, C.) DhaNPAT.UAL OlWANCHANn V, Kishin 

35 I. C. 536 = 10 S. L. R. 1. 

- S. 19 — Insolvcni guarantee broker—Claim 

for daniages Suit to recover guarantee deposit — 
Arbitration, 

A suit by an Official Receiver of the property 
of an insolvent guarantee broker against the 
employer for the balance ofithc guarantee deposit 
after setting off the amount of damages settled 
m insolvency proceedings as due to the employer 
cannot be referred to arbitration under S. 19 
without the leave of the Court under S. 16(2) 
of the Prov. Ins. Act. (Havward, y. C.) 
James Finlay & Co. v. V. E. Raymond. 

27 I. C. 138=8 S. L. R, 60. 

Ss. 19 and 14 — yurisdiction of Court—Not 

ousted by arbitration clause—Institution of suit— 
Award after — Submission, irrevocable. 

An arbitration clause in a contract does not oust 
the jurisdiction of the Court in case of its breach. 

Jf a suit is instituted ignoring the arbitration, 
the defendant can sue for damages for breach of 
the contract to refer or indirectly enforce it by 
applying for stay of proceedings. He cannot 
after suit and without stay of proceedings 
nominate arbitrators ; if he does so and gets an 
award he will be offending S. 14- Where there 
is a valid reference to named arbitrators, the 
submission is irrevocable except by leave of 
Court. (Crouch, A y C.) Sawyer v> Louis 

Dreyfus & Co. 20 I. C. 504 = 7 S. L. R. 1. 

■'Sch. I, Cl. (3) —Delay in giving award 

when valid, 

• 

Where the arbitrators delivered an award more 
than three months after the date of a notice 
calling on them to act but within three months of 
the day when they began to hear the reference, 
th 2 award is perfectly valid. (1899) 2 Ch. 80 ; 

L. R. 2 Q. B. 623 Ref. (Piggott and Walsh, yy.) 
Firm of Sardar Mal Hardat Rai v. Sheo 
Baksh Rai Sri Narain. 44 All. 432 = 

66 1. C. 907=20 A. L. J.272 = 

, L.R. 3 A. 227=1922 All. 106. 

ARMY ACT (1881). 

- Ss. 136 and 151—Salary of officer. 

The salary of an officer of his Majesty’s 
Regular forces cannot be attached. 24 Cal. 102;. 

25 iVIad. 402 Ref. (Knox and Karamat Husain, 
yy) Lecky V, Bank of Upper India Ltd. 

33 All. 529 = 9 I. C. 1023 = 8 A. L. J. 487. 
ARREARS. 

See (I) Mesne Profits. 

(2) Landuord and Tenant. 

(3) C. P. Code, S. 60. 

(4) Hindu Law—Maintenance. 

ARREST. 

See Civ. Pro. Code, Ss. 55 to 69 and 134-136. 

ARTICLED CLEiyS. 

• ^ i 

See Legal 
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ARTICLES. 

See Company. 

AETIZAN. 

See (1) Workman’s Breach OF Contract Act 

(2) C. P. Code, S. 60. 

(3) Words and Phrases. 

ASCETICS. 

See (1) Hindu Law. 

(2) Succession to Religious Person. 

ASSAM FOREST REGULATION (VII of 
1891). 

Ss. 5, 6,15 and 17 —Reserved forests 

* . vv 1 t A. 


Notification—Objection disallowed by Forest Settle¬ 
ment Officer—Remedy of objector—Notification if 

impeachable. 

If an objection made to a notification of Local 
Government under the Regulations for reserving 
a certain plot of land, is disallowed by the Forest 
Settlement Officer the remedy of the objector is 
by appeal to the Commissioner and if the appeal 
is not preferred, the Notification cannot afterwards 
be impeached. (Sanderson, C. and Walmsley, 
7,) Khandkar Hidayatulla V. Emperor. 

24 C. W. N. 645=58 I. C- 338= 
21 Cr.L. J. 754=47 C. 889. 

ASSAM LABOUR AND EMIGRATION ACT 
(VI of 1901). 

Ss. 2 (1), (e) and 164 — Emigrate—Recruits 


to emigrate, 

S. 2 (1), (e) does not aim at defining the word 
‘ emigrate ’ but simply describes what emigration 
may mean, and is intended to avoid repetition, in 
the main provisions of the Act, of the various 
points of the departure from, and destination to 
which it desired to restrict emigration. To cons¬ 
titute emigration within the Act all that is neces¬ 
sary is (l) that departure should be from any part 
of the territories in which the Act for the time¬ 
being is in force and the destination should be a 
labour district, (2) that the emigrant should be 
16 years of age or upward, and (3) that the emi¬ 
grant is to labour for hire in a labour district 
otherwise than as a domestic servant. Clause (3) 
does not mean that in order to constitute emi¬ 
gration within S. 164, the person recruited must 
be intending when he is recruited, to go to a 
labour district to work there for hire. 1 Pat. 
L. J. 388, not foil. 37 Cal. 27, dist. To constitute 
an offence under S. 64 the purpose for which the 
recruiter was recruiting, viz, emigration, must be 
present in his mind. (1913) A. C. 107, Ref. 
(Chapman^ Mullick and Atkinson^ yf,) Manick 

Ram Ahik v* Emperor. « . , «rrt 

2 Pat. L. J. 91=2 Pat. L. W. 357= 
18 Cr. L. J. 404=38 I. C. 964=1917 Pat. 89. 

Ss. 2 (n) and 161 — illegal recruitment of 


coolies—Employer asked to defray costs of re¬ 
patriation—No allegation of coercion or undue 
influence, 

A Sub-Deputy Magistrate who was not appoint¬ 
ed under the Act, acquitted a person accused of 
illegal recruiting and directed the employer to 
whose garden the being conveyed to 


ASSAM LAND AND REVENUE REGULA¬ 
TION (I of 1886), S. 6. 

deposit the expenses of repatriation. No notice 
under S. 161 was given nor was there any indi¬ 
cation of coercion or undue influence. Held, that 
the order for repatriation was bad. (Holthwood 
and Sharfuddin, yf,) Emperor v, Ritu Chamarr. 

18 C. W. N. 1143=15 Cr. L. J. 195=22 I. C. 979. 

-S. 91 —Cancellation of license, 

A District Magistrate cancelled the license of 
an agent of the Assam Labour Supply Association 
for failure to exercise due supervision and closed 
the depot to recruiting. The first order was valid 
under S. 91 of the Act but the second order was 
ultra vires, (Wallis, y,) A. M. Ross v. Secretary 

OF State. 37 Mad 55 = 24 M. L. J. 429 = 

19 I. C. 353=(1913). M. W. N. 158. 

- S. Keeping recruiting house without 

license, 

A person keeping recruiting house without 
license or certificate, and using a licensed re¬ 
cruiter as a mere figure is guilty under S. 164. 
[Knox, y,) Mahabir Singh v. Emperor. 

36 1. C. 479 = 17 Cr. L. J. 511 = 

14 A. L. J. 784. 

-104— Emigration—'Meaning of. 

Emigration within the meaning of the Act must 
be with the idea that the object to be attained or 
kept in view by the emigrant is arrival in a labour 
district and labouring there. The accUsed induced 
coolies to leave Sambhalpur under a promise of 
domestic employment in Chittagong but they were 
in fact taken to the labouring District of Assam. 
No offence under the section is committed. 
(Roe and fwalaprasad, ff,) Manikram Ahir v. 

Emperor. 1 P. L. J. ^8“18 Cr. L. J..284=^ 

38 LC. 316=2 P. L. W. 355. 

-S. 167 —Offence binder. 


1 


A person carrying a recruiting concern without 
license is punishable but not one who for remu¬ 
neration helps an authorised person under the 
Act. (Walsh, y ) Q-uasim Ali v. Emperor. 

17 Cr. L. J. 407 = 35 I. C. 967=14 A. L. J. 1222. 

ASSAM .LAND AND REVENUE REGULA¬ 
TION (I of 1836). 

-Ss. 6 and 1\—Scope of — Ejectment—User 

for agricultural purpose—Test of. 

Section 71 of the Assam Land and Revenue 
Regulation does not entitle a purchaser to eject 
a tenant having a right of occupancy under the 
Rent Law for the time, being in force, or. to 
enhance the rent of any such tenant unless autho¬ 
rised by that law. 

Cultivators holding an entire tract for a period 
of more than 12 years, and using a portion for 
grazing purposes, the remainder being still covered 
by jungle are raiyats within S. 6 of the Assam 
Land and Rev. Regn. The user of the land for 
grazing purposes entitles them to claim a right of 
occupancy; for the true test is to determine 
whether the user of the land has been for an 

agricultural purpose. ^ 

A raiyat who has occupied and cultivated land 
for more than 12 years under a landlord who ^had 

no title to the land nevertheless acquires a right 
of occupancy. (Mukerji and. Roe, yy^ .Broja 
Basi Koer i;. Ram Sankar Das. . 

291.0.834=23 C L. J. 638. 
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TION (I of 1886). S. 12. 

”7 —S. 12 —Rules framed by Chief Cominis- 

Stoner undtr S, 12y R. 51 — Seithmcnt—Previous 
sittUment holder — His rights — Collector^ poiocrs of^ 

to exclude previous holdir^Civil Cvurt, its 
Jttrisdtction. 

Under R. 57 of the rules framed by Chief 
Commissioner under S. 12, the Collector has 
powers to settle land with any peroons, but 
preference should ordinarily be given to the 
previous settlement holder. A Civil Court has 
power to decide whether there has been a com¬ 
pliance with the provisions of the rule, and in 
cases under the third paragraph of the rule, if 
there has been no compliance it may pass a decree 
as ^tween the parties to the suit, but it cannot 
go into the correctness of the Collector's decision. 
(Chatierjee and Panton^ jy) Joy Gobinda v, 

Hazira Bibi. 54 I. C. 307=24 C. W- N. 149. 
- Ss. 23 and 154— Boundary dispute—Power 

of Deputy Commissioner to settle — yu>'isdiction of 
Civil Courts 

To give a Settlement Officer jurisdiction under 
S. 23 of the Assam Land Revenue Regulation there 
must be report by the Survey Officer concerning 
a boundary dispute that has come to his know¬ 
ledge in the course of his survey. Where the 
order of the Deputy Commissioner deciding a 
boundary dispute was passed after the termination 
of the settlement proceedings on the application 
of a party and the order did not purport to be 
passed under S- 23 the Civil Court has jurisdiction 
to entertain a suit regarding the dispute. (New- 
bouldt y.) Ram Kumar v. Chandra Kanta Chakra- 

BARTY. 53 1. C. 529 (G.). 

- S. 28 (2) and (4) — Right of Government — 

Barred by limitation. 

The Law of Limitation bars the Government’s 
right to assess revenue after the property has been 
held without assessment and payment for sixty 
years. {Chatierjee and Beachcroft^ fj-) Anand i 

Kumar v. Secretary of State. 43 Gal. 973= ! 

32 L C. 774=20 G. W. N. 576. 

-^Ss. 35 and 36 —maintainability of— \ 

Registration refused—Declaration of title—Decree 

for possession, 

% 

Suit by plffs. who were out of possession, and 
whose application to the revenue authorities to 
register their names was refused, for declara¬ 
tion of title and for recovery of possession, is | 
maintainable* The mere fact that defts. ! 
obtained a renewal of the Settlement from the 
Revenue authorities did not create in them a 
right which they did not possess. Ss. 35 and 36 
have no application to cases of refusal of Settle¬ 
ment by the Revenue authorities. (Mookerjee and 
Richardson^ yy) Askar Mian v, Sahedali. 

22 0. L. J. 328=311- C. 424= 

23 C. W. N. 540. 

-Ss. 63, 70 and 71 —Auction sale—What 

passes, 

,, What is sold at an auction sale under S. 70 of 
the above Act is the estate, to which the buyer is 
entitled as against defaulting (proprietors* A 
person who has acquired by adverse possession 
ajgood title to a portion of the estate sold at the 
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I 

time of a revenue sale under S. 70 of the above 
Regulation is a defaulter according to S. 63 of the 
Regulation and cannot have a good title against 
the buyer as an unrecorded proprietor. {Mookerjee 
and Richardson^ yy.) ArrAR Ali v, Brojendra 

Kishork Roy. 37 I. G. 252 = 24 G. L. J. 60. 
--Ss. 67 and 70 — Defaulter, 

Persons holding land adversely for more than 
12 years before suit for arrears of revenue are 
j defaulters under S. 67 and the land or part of 
I land as the case may be, is liable to be sold under 
I S. 70. {Sanderson yC.y, and Atooktrjee^ f.) Mohim 
Chandra Deb Chowdhury v. Pyan Lal Das, 

44 Cal. 412 = 25 C. L. J. 99 = 39 I. C. 213 = 

21 C. W. N. 537. 
- ^^Ss. 70, 79, 80 and 85 — Value of entry in 

sale certificate. 

As regards the question of the date of confirma¬ 
tion of sale, the Court is not bound by an entry 
in a sale certificate, and S. 80, sub-section 12) and 
I S. 85, sub-section (3) of the above regulation 
I remain unaffected by such entry, which is no con¬ 
clusive evidence under S. 85. The date of the 
sale becoming final under S. 80 is the date of the 
vesting of title to the ’ property bought at a sale 
under the above Regulation, and adverse posses¬ 
sion is to be reckoned from that date, and not 
from the date of delivery of possession to the 
purchaser. No one can be treated as a defaulting 
i proprietor at the time of sale whose adverse 
I possession has not at the time become ownership. 
Quaere,—\s the above article applicable in the case 
of a suit to recover from a trespasser possession 
of a portion of the estate sold at a Revenue sale 
on the purchaser’s declaration of title ? {Mookerjee 
and Walmzley, JJ) Jitendra Kumar Pal 
Chowdhury V, Mohendra Chandra Sarma. 

37I.C. 239 = 24 C. L. J. 62. 

—^-S. 70 — Sale—Adverse possession—Whether 

an incumbrance. 

Adverse possession is an incumbrance for a sale 
under S. 70 of the Regulation. (Carnduff and 
Richardson^ JJ,) Aptar Ali v, Brojhndra Kishore. 

23 I. G. 119=20 G. L. J. 210. 

—-S.86- —Purchase by a member of a joint 

Hindu family with family funds—Suit against pur¬ 
chaser. 

The application of S. 86 of the Assam Land and 
Revenue Regulation must be restricted to a suit 
brought in a Civil Court against the certified pur¬ 
chaser on the ground that the purchase was made 
on behalf of another person and not on behalf of 
the certified purchaser. The provisions of the 
section do not affect the rights of the members of 
a joint Hindu family who are entitled by operation 
of law and not by virtue of a contract, are entitled 
to treat as part of their common property an ac¬ 
quisition, however made, by a member of the fami¬ 
ly in his sole name, if made by the use of the 
I family funds. (Mookerjee, A. C, f, and Fletcher, 
y,) Phaindhar Sarma v. Jibakrista Sarma. 

64 I. C. 260* 

^‘Q7-^Partition of estate—Lands joint with 
those ef other estates—yurisdiction of Revenue 
Court Imperfect —Mftdus operandi of 

partition* 
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ASSAM LAND AND REVENUE REGULA¬ 
TION (I of 1886), S. 97. 

PIffs. brought a suit for a declaration that the 
order for the partition of an estate made by the 
revenue authorities was without jurisdiction and 
was consequently inoperative in law on the 
ground that some of the lands of the estate sought 
to be partitioned were joint with the lands of 
other estates, and the revenue authorities were 
not competent under the Assam Land and 
Revenue Regulation, 1886, to etfect a partition of 
lands included in several estates. Held^ that 3. 97 
of the Regulation confers upon every recorded 
proprietor of a permanently settled estate, 
subject to the qualifications specified therein, the 
right to claim a partition of the estate. It makes 
no reference directly or by implication, to the 
mode in which the lands of the estate are held. 
The duty is imposed upon the Revenue Court to 
effect a partition of an estate on an application 
by a person competent to claim partition under 
S. 97. The first step in the performance of that 
duty is to ascertain the lands which constitute 
that estate. To carry out this preliminary step, it 
may conceivably be necessary to have :recourse to 
an auxiliary measure, namely, to effect a partition 
of the joint lands of the several estates and there¬ 
by to ascertain the lands which belong to the 
estate under partition. It is a well-known rule of 
interpretation of statutes that where a statute 
confers jurisdiction, it impliedly grants also the 
power to do such acts, adopt such measures and 
employ such means, as are essentially necessary 
to its execution. 23 C. 514 and 24 C. 751 Ref. 46 
C. 256 Ref. It cannot be maintained that the joint 
lands should first be divided by a Civil Court, as 
then the result would follow that the Civil Court 
would in essence be called upon to constitute an 
estate for the purpose of partition under S. 97 
and consequently to deal with a matter which 
affects the Government revenue and is excluded 
from its jurisdiction by S. 154 (1) (f) of the Regula¬ 
tion. 32 C. 1036 dist. (Mookerjee and Pantoh. yy!) 
Yasin Ali Mirdha v, Radhagobinda Chowdhury. 

26 C. W. N. 381=69 I. C. 814 = 1922 Cal 118. 

- S. 97 —Partition of portion of estate — 

Application for can be entertained only by a Revenue 
Court. 

A Revenue Court alone has jurisdiction to 
entertain an application for partition of a portion 
of a revenue paying estate, when the applicant 
has no interest in the remainder. S. 97 of Regu¬ 
lation does not require that the applicant should 
be in actual physical possession. The provisions 
of the section are sufficiently complied with if at 
the time of the application, the interest of the 
applicant had not been transferred or otherwise 
lost. {WoodroJ^e and Walmsley, yy.) Birendra 
Kishore Manikya V, Krishna Chandra Deb. 

65 I. C. 83 (C.). 

- S. 97 —Mode of partition—‘Civil cr Revenue 

Court, 

Civil or Revenue Court estimates as to the 
mode of partition of a whole estate under the 
Assam Land and Rev. Regn. must be raised before 
the Revenue authority. 23 Gal. 514 ; 24 Cal. 751 
Rel. on. {Tennon and Richardson, ^y.) Brojen- 

DRA Kishore v. Kali Kumar. 46 I. C. 967 = 

46 Cal 236. 


ASSAM REGULATION (III of 1884). 


.—_-Ss. 97 (3), (b) and 96—Partition—Lands 

included in the estate joint with lands of several 
estate s. 

A Revenue Court has jurisdiction under S. 97 
of the Act to effect a partition of an estate when 
the lands of that estate in whole or in part, are 
joint with lands of other estates; 32 Cal. 1036 
dist. An estate does not cease to be an estate 
within the Regulation merely because its lands 
are held jointly with the lands of other estates 
provided it fulfils the requirements of the defini¬ 
tion given in S. 3. A partition of an estate which 
affects the distribution of the revenue, should “^^e 
effected not by a Civil Court but by appropriate 
Revenue Court. {Mookerjee and Panton, yy.) 
Yasin Ali Mirdha v. Radha Gobinda Chaudhari. 

30 C. L. J. 489=55 1. C. 180= 

47 Cal 354. 

- S. 154— Swi/ for partition of definite plot— 

Civil Court can entertain. 

S. 154 Assam Land and Revenue Regulation 
does not bar a civil court from trying a suit for 
partition of definite plot of land merely because it 
is included in a revenue paying estate. {Mookerjee 
and Rankin, yy.) Rajendra Narain Chowdhury 
V. Satish Chandra Chowdhury. 

50 Cal 948 = 1924 Cal 233. 

-S. 154 —Suit by co^sharer for declaration— 

Civil Courts 

S. 154 of the Assam Land a:nd Revenue 
Regulation which provides that no Civil Court 
shall exercise jurisdiction in the distribution of 
land or allotment of revenue on partition is nU 
bar to an unrecorded co-sharer who was not 
allowed to intervene in partition proceedings 
before the Revenue authorities, instituting a 
suit for a declaration of his title, to a share of 
the estate and for confirmation of possession, 
when the partition proceedings before the Fjlevenue 
Officer had not yet been completed, (Mqokerjee\ 
and Roe, yy.) Habiram Das v. Hhm Nath Sarma. 

301. C. 690=19 C. W. N. 1068.. 


-S. - 154 —Declaratiry suit—Plffs. land 

wrongly included in defendants' settlement. 

Notwithstanding S. 154 of the Act, a suit is 
maintainable for declaration that certain plots of 
land of plff. had been wrongly included in plots 
settled with defendant. A misdescription in the 
plaint as to the number of the defendants’ 
plots said to include the plaintiffs’ land is not a 
fatal defect. (Carndujff and Chapman, yy.) Nasir 

MEA V. Arman Ali Mea. 18 1. C. 745= 

17 C. L. J. 118. 


S. 154 0)^Scope of. 


S. 154 (1) should be read along with S. 39 and 
controlled by the latter. {Mookerjee and Richard' 
son, yy.) Askar Mian v. Sahedale Bara. 

22 C. L. J. 328 = 311. C. 424 = 23 C. W. N. 540. 
ASSAM REGULATION (III of 1884). 


- Garo Hill—High Court—y urisdietton— 

Compensation. 

In Garo Hill, Assam, petty Magistrates known 
as Laskars can grant compensation in cases of 
petty complain fcs and the High Court cannot deal 
with the niatter. {Holmwood and Shdrfuddittf 
yy.) Darsingh Nakma V. Emperor. 

12 Or, L. J. 10=9 I. C. 114=13 O- L. J, 444. 
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ASSAULT. 

S« Tout, 

ASSETS. 

See (1) Insolvency Acts. 

(2) C. P. Code. Ss. Sa. 53. 73. 

ASSIGNMENT. 

... -Chose in action. 

An assignment of policy moneys by way of 
charge requires a writing for its validity. {Lonl 
Moulton,) Mulraj Khatu v. Vishwanath. 

37 Bom. 198 = (1912) M. W. N. 1247 = 
12 M. L. T. 652= 11 A. L. J. 7=24 M. L. J. 60 = 

17 C. W. N. 209 = 15 Bom. L. R. 9 = 
17 C. L. J. 162=171. C. 627=40 I. A. 24 (P. C.). 

[On Appeal from 111.C. 964=13 Bom. L.R. 590 ] 

'Consi'ieration—Mortgagecy if can question. 

Where a mortgagor’s sons sell the property 
after his death and the purchaser brings a suit for 
redemption of the mortgage impleading the mort¬ 
gagee’s sons and the vendors, the mortgagee’s 
sons cannot object to it on the ground of absence 
of legal necessity for sale. [Banerjee and Walsh, 
yj,) Duroa Prasad v, Bhajan. 

42 All. 50=17 A. L. J. 947=58 L G. 487= 

2 U. P. L. R. (A.) 406. 

Consideration for — Stranger—Right to 

queeiion—Assignor denying—Effect of. 

As a general rule where an assignee sues on 
his assignment and proves it, an adverse party 
cannot take the objection that there was no 
consideration for the assignment but the rule 
is not invariable and does not apply where the 
transferor being the party to the litigation does 
not admit the assignment but on the contrary 
pleads that it was fictitious and without considera¬ 
tion. (Knox, y) Mangal Prasad v, Nabi Baksh. 

43 I. C. 74 (A.). 

■ ' Consideration—-Mortgagor not to question. 

In a suit by the assignee of a mortgage the 
mortgagor is not entitled to question the conside¬ 
ration for the assignment. The non mention of 
any necessity for the transaction is no evidence 
of its being hctitious. (Tudball and Rajique, yy.) 
Mahomed Hamid Ali v, Mahomed Ashgar All 

28 I. C. 825 (A.). 

. Consideration —Stranger cannot question. 

In a suit by the assignee of a promissory note 
to recover the amount due, the executant is bound 
to pay on satisfying himself that the plain¬ 
tiff is the legal holder of the note and able to 
give him a good discharge. He cannot question 
whether consideration was paid or not paid by 
the assignee. (Rtchards, C, y, and Banerjee, y,) 

Baldeo SxHAiv, Behari Dal. 37 All. 99 = 

27 I.C. 509=13 A. L. J. 19. 

Consideration-^When a third party can 

challenge it. 

Ordinarily the law is that an assignment ad¬ 
mitted by the assignor cannot be impugned by a 
third party. But he can do so if he shows 
th^t it is colourable and entered into with an 
intention to defraud him. (Griffin, y-) Jwala 

V. Qhapat SiNQu. 1,0 I- C- 226. (AJ. 


ASSIGNMENT. 

- '^Government revenue—Rights of assignee. 

Assignee of Government revenue since he takes 
subject to right of Government cannot recover 
the portion remitted by Government from the 
Zemindars. {Baiterjee and Griffin, yj.) Beni 
Madho V. Bhagwan Din. 33 All. 556 = 

101. C. 144 = 8 A. L. J.534. 

- Consideration—Debtor not to question. 

The existence or adequacy of consideration for 
assignment of a decree is a matter between the 
assignor and assignee and cannot be questioned 
by the debtor. 35 C. 420. P. C. foil. [Chatterjee 
and Wahnslev, jy.) Pkasanna Kumar v. Ashu- 

TOSH Rov. ' 20 L C. 685 = 18 C. W. N. 450. 

- Rights of assignees—Suit for royalty and 

Commissi ni — Plff'- jointly entitled 'K'ith deft. 

A plaintiff as assignee was entitled to recover 
royalty and commission jointly with his assignor 
who 'asserted that he had received the sums 
claimed by the plff. The piff. was not bound to 
sue with his assignor as co-plff. and he need not 
sue for the recovery of the entire sum. {Mookerjee 
and Beachcroft, fj,) Peary Lal Saw v. 

Madhoji Jiban. l9 I, C. 865 = 17 C. L. J. 372. 

- Contract—Rights undtr — Breach—Refimd 

of earnest money. 

Where the assignor cancels the contract before 
assignment. An assignee of a contract to supply 
goods has a right to the refund of the earnest 
money and the amount paid by him on account of 
the profit, from the assignor. (Le Rossignol^ y.) 
Narain Das v. Har Bhagwan Kanai Lal. 

22 P. L. R. 1917=7 P. W. R. 1917. 

— Mistake bonafide. 

In a suit to recover money due on a promissory 
note, the assignee has all the rights to make 
good any mistakes in calculation of interest. 
(Schwabe, C. y. and Wallace, y.) Secretary of 

State v. Radhika Prasad. 44 M. L.*J. 685 = 

74 I. C. 785 = 46 M. 259 = 18 L. W. 210 = 

1923 M. 667. 

- Equitable—Authorization to collect and 

pay idmself out of collections. 

Deft, authorized plff. to collect moneys due 
under certain decrees and pay himself out of the 
proceeds. Held, that this was an equitable assign¬ 
ment of the decree in plff’s favour. An agree¬ 
ment between an assignor and an assignee that 
a debt shall be paid out of the specified fund or 
an undertaking to pay over to another, moneys 
to be received from a particular source amounts 
to an equitable assignment. [Abdur Rahim^ 
Offer C.y., Seshoigtri Iyer and Phillips, yy,) Rama 
Aiyar V. Parthasarathy Chetty. 

43 I C. 385 (M.). 

- Fund—Benefit society subscriber Bonus — 

Member's right to nominate beneficiary in accordance 
with rules—Right of nominee. 

If under a contract between the member and 
the society, the society undertakes to pay a 
particular person, that person is entitled to the 
money though the member may have the power 
to select any person he cl|ooses and l*iough the 
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ASSIGNMENT. 

member at his entire discretion can change the 
nomination or even make the fund his own, by 
merely observing the formalities prescribed by 
the rules. 37 B. 477; 35 M. 162; 18 C. W. N. 
133 Dist. (Ahdur Rahim and Sri iivasa Aiyangar, 
yy.) Florina Mortis v. Pinto. 

33 M. L. J. 476=42 I. C. 677. 
But see 39 M. L. J. 391. 

■ Right to demand reconveyance. 

Where by a compromise, the right to demand 
reconveyance of the property after a particular 
period of time was recognized, such a right is 
capable of being assigned in law to others. 
(Coiitts Trotter and Seshagiri lyer^ yy,) Nochat 
Kizpakke Madathil Venkateshwara Iyer v. 
Kalloor Illath Raman Nambudri. 

3 L. W. 435=33 I. C. 696=19 M. L. T. 329. 

Direction to pay debt—Revocation of, 

A direction in an assignment deed that the 
assignor should out of the consideration for 
the assignment pay off certain debts of the 
assignor, may be revoked by the latte.' at any 
time before the debts are paid if the debts are 
unsecured but not if they are secured, (Sadasiva 
Iyer and Hannay, yy.) Gopala Iyer v, Rama 

Venkatasubba Iyer. 26 I.C. 223 = 1 L. W. 977, 

--— ‘Considtvation—Want of—If can he pleaded 

by mortgagor. 

In a suit on a mortgage, by the assignee of the 
mortgage, it is not open to the mortgagor to 
plead non-payment of consideration for the assign¬ 
ment as a defence. (Wallxs^ Offg, C. y, and 
Kumaraswami Sasiri^ y.) Adikulam Chetti v. 

Subban Chetti. (1914) M. W. N. 684= 

16 M. L. T. 279=26 1. C. 35=27 M. L. J. 621. 

■- -Mortgage—Assignee to be paid the mort¬ 

gage debt, 

A mortgagor receiving notice of an assignment 
by the mortgagee of his rights under the bond to 
another is entitled to treat the assignee as the 
person to whom payment should be made unless 
before payment, the assignment has been cancell¬ 
ed. (Sadasiva Iyer and Tyabji, yy,) Venkata- 
SUBBA Aiyar V, Subbarathnam Aiyar. 

IL, W. 419 = 15 M. L, T. 331= 
23 L C. 607=27 M. L. J. 134. 

- -Condderation—Failure of—Effect of— 

Stranger not to question. 

Non-payment of consideration would not neces¬ 
sarily invalidate the transfer; but the assignor can 
maintain a suit for recovery of consideration. 
A mortgagor cannot question the consideration 
for an assignment in a suit by the assignee of the 
mortgage to enforce it. He has to see if there 
is a valid assignment. (Piggoit, y, C, and 
Sabonadiere, A, y, C.) Nand Kishore v, Mangal 

Din. 211. C. 8 (Oudh). 

- -•Consideration for—Third party^ if can 

% 

question. 

An assignment admitted by the assignor cannot 
be impugned by a third party except on the 
ground that the whole trad saction was a colour¬ 
able transactions 35 CM. 420 foil. (Rigg, y* C.) 
Hormasji 

'■'mT. 0. 530=12Bur. L.T. 9. 


ATTESTATION. 

- Right of suit^ Assignee of portion of estate 

of deceased person—Right to sue for declaration of 
title during pendency of administration suit. 

An assignee of a portion of the estate of a 
deceased person is competent to sue a third 
person for a declaration of title during the pen¬ 
dency of a suit for the administration of the estate 
of the deceased 10 Cal. 718, d\^t, (Parlett and 
Ormand^ yy.) Maung Aung Myat v. Maung 

Sin. 43 I. C. 539 (Bur.). 

ASSOCIATION. 

See ( r) Company, 

(2) Community. 

ASURA MARRIAGE. 

■ M : 

See Hindu Law — Marriage. 

* 

ATTACHABLE PROPERTY. 

See (1) Attachment. 

(2) C. P. Code, S. 60-64. 

ATTACHMENT. 

See C. P. Code, S. 60, O. 21, Rr. 46,63 .0. 38, 

R. 5. 

ATTESTATION. 

See also (1) Evidence Act, Ss. 68 A;Nd 11,5. 

(2) Hindu Law. 

(3) Alienation. 

(4) Transfer of Property Act, 

Ss. 59 AND 123. 

" Consent — Evidence. 

Independent evidence of consent is essentia:! 
for an estoppel. (Lord Buckniaster,) Pandurang' 
Krishnaji V, Markandeya Tukaram. ‘ 

26 C. W. N. 201=65 I. C. 954= 
39 M. L. T. 249=49 C. 334=49 I. A. 16 = 
18 N.L R. 1=42 M.L.J. 436=24 Bom. L.R. 557= 

35 C. L. J. 409 = 15 L. W. 486= 

20 A. L. J. 305=5 M. L. J. 6 = 1922 P. C. 20. 

« 

- Effect of — Reversioner — Alienation, 

Attestation by a reversioner of a. conveyance 
by a Hindu widow does not import knowledge 
of the contents of the deed. Consent to the 
transaction should not be imputed to the 
attestor nor does it operate as an estoppel... (Lord 
Chancellor.) Nandalal v, Jagat Kishore 
Achariya. 

44 Cal. 186 = 20 M. L. T. 335=31M. L. J. 563 = 

^ 2 M. W. N. 336=4 L. W. 458 =' 
i. L. R. 868=14 A. L. J. 1103= 
24 C. L. J. 487 = 1 Pat. L. W. 1= 
21C. W. N. 225 = 10.Bur. L. T. 177= 
36 I. C. 420 =431. A. 249 (P.C.). 

- Effect of. 

It is doubtful whether attestation is sufficient 
evidence of consent by a son to his father’s 
alienation. (Piggott, y,) Pachkauri Raut v. 
Ram Khelawan Chaube. 29 I. C. 749 (A.). 

~ Effect of, J ‘ fl r 

< 

The fact of a person witnessing a docuineiit 
which affected his interest, raises a strong, 
, presumption that be was aware of the nati!ire Of ^ 
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ATTESTATION.. , 

' ' . • 

the transaction witnessed by him. (San^iyV^, y.) 

tsMAiL Jolaha V. Jaqannath, 19 I, C. 255 (A.). 

% 

* - Effect of. 

t 

Attestation of a deed does not necessarily 
import consent to an alienation effected thereby 
lior even knowledge of its contents. {MookerJeCf 
y.) Uparda Nath v. Bindeshri Prasad. 

20 C.W.N. 210 = 32 1.0.468 = 

22 C* L. J. 452. 

I 

--r — —Effect of — 

•’ Whether 'attestation of a document implies 
Assent to the transaction is a question of fact 
depending on the facts of each case. (Sharfnd'dht 
a$id Richardson^ yy.) Dino Nath Das v. Kotis- 
war Bhattagharya. 211. C. 367 (C ). 

-«—!- Effect of^Knowledge, 

Per Sadasiva Iyer, J :—Estoppel by attestation 
will arise when the attestor to the document 
has an existing interest in the property dealt 
with in the document and not otherwise. Attesta¬ 
tion raises a prima facie presumption that the 
attestor knows the contents and acquiesces in 
the disposition of property. 23 M. L. J. 3ol foil., 
12 W. R. 47 P. C. ref. 10 W R Cir Ref. 293 rel on. 
(Sankatan Natr and Sadasiva lytr^ JJ) Na^jayana 

Iyer v, Rama Iyer. 38 Mad. 396-= 

(1913) M. W. N. 588=14 M. L. T. 89= 

201. C.625=25 M.L. J,219- 

-- Knowledge of contents not implied. 

The mere fact of a person’s attestation of a 
document does not lead to the inference that he 
knew ^the contents of the deed. 49 Cal. 334 
folloM’'ed. {Kotwaly A. J, C.) Anand Rao v. Dada. 

71LC.43 (Nag.) 

... . 

-L ., Effect of—Consent of attt’sfor. 

If an adult man of full mental capacky and 
having an interest in property affected by a deed, 
knowingly attests the deed, the attestation is 
proof of his consent. (Drake-Brackmanf y, C.) 
Guru Dayal Das v, Nathu. 

50 I. C. 274 (N.). 

I 

- Effect of—Knowledge of contents of deed if 

imputed to attestor. 

The attestation of a document does not involve 
the withness in any knowledge of the contents of 
the document nor is he affected with notice of any 
of its provisions. 44 Cal, 186 (P, C.), 37 All. 350 
ioW. \L.yle^ A, y-> C.) Durga Prasad v, Debi 

Prasad. 511. C. 621. (Oudb). 

t . 

•—— Notice of contents. 

The attestation of a document is no 

• » 

evidence of notice of its contents. {Lindsay^ 
y. C.) Azia'Ul Hak V, Marian Bibi. 17 O.C. 157 = 

241. C. 45=1.0. L. J. 225, 

r- :—Effect of. 

Attestation does not imply knowledge or 
consent. (Lindsay and Rafque^ A. y. C.) Mathu¬ 
ra Prasad V. Jaoat Bahadur Singh. 

1 , :. . f , 18 I. C. 289 (Oudh). 

I 1 [ ;■ Notice of contents-^Attestation by superior 
ptqjprietor. * - 

.,JS^re attestation of a deed does not amount 
Ijl, yo£, its contents but where a superior 

IS 


AUDITOR. 

proprietor of land attests a gift deed being aware 
of its provisions and recognizing the donee as 
transferee, the only inference to be drawn is that 
he gave his consent to the transfer. (Evans^ 
y, C. and Lindsay^ A. J, C.) Wazir Mohammad v, 

Har Prasad. 13 I. C. 613 = 15 0. C. 67. 

- Effect — Estoppel. 

A party to a document cannot avail himself of 
attestation as creating an estoppel against an 
attesting witness unless he is deceived by such 
action of the person attesting. The burden of 
proving such deception would lie on the person 
pleading such estoppel. (Twomey, f,) Maung Tha 

V. Maung Shwe. 12 I. C. 891 = 4 Bur. L. T. 132. 
ATTESTING WITNESS. 

See (1) Attestation, 

(2) liviDENCE Act, S. 115. 

(3) T. P. Act, S. 59. 

ATTORNEY. 

See (I) Legal Practitioner. 

(2) Power of Attorney. 

ATTORNEY’S CLERK. 

See (1) Legal Practitoner. 

ATTORNMENT, 

See (1) Landlord and Tenant. 

(2) Lessor and Lessee. 

(3) T. P. Act, S. 116. 

. * 

AUCTION-PURCHASER. 

See (1) C. P. Code, O. 21, Rr. 62, 63, 90-93. 

(2) Execution Sale. 

AUCTION SALE. 

- Bid—Nature of—Acceptance—Withdrazval 

of bid. 

Every bid at an auction is an offer on the one 
side which is not binding on the other side till 
it is assented to and a bidder may therefrom 
withdraw his bid before its acceptance. (Mookerjee 
and Beachcrofty Jf.) Kenaran v, Kailash 

Chandra. 19 I. C. 904 = 18 C. L. J. 53* 

- Bids. 

Withdrawal of bid before property is knocked 
down has not tl->e effect of binding the offerer. 
(Couits-Trotter and Ramesaniy fj.) Joravarmull 
Champa Lal v. Jeygopaldas Ganshamdas by his 
AGENT Mugduth. 43 M. L. J. 132 = 

70 I. C. 977=(1922) M.W.N. 564=16 L. W. 816= 

31 M. L. T. 401 = 45 M. 799= 

1922 M. 486. 

- Bids—Nature of—Acceptance subject to 

approval — Benamidar—Bids by. 

Where an agent holding an auction accepts the 
highest bid on behalf of his principal subject to 
the assent of the principal there is a valid and 
enforceable contract on the assent being given. 

In the absence of a condition to the contrary a 
Benamidar can bid at an auction sale. ({White, 

C. y, and Sankaran Nair, y.) Chitibabu Adinna 
V. Garmalla Jaggaravudu, 

29I.C.12=28M. L. J. 617. 

AUDITOR. 

0 

See Company, 
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AUTHORIZED AGENT. 

See (1) Principal AND Agent. 

(2) Contract Act, Ch. X. 

AWANS. 

See Custom, Punjab. 

AWARD. 

See (I) Arbitration. 

(2) Arbitration Act. 

(3) C. P. Code, O. 23, R. 3 and Sen. II. 

(4) Land Acquisition Act. 

AWARD—Registration. 

See Registration Act, S. 17 (2). 

AZIAS. 

See (1) Mahomedan Law—Waqf, 

BABUANA. 

See (1) Grant, 

(2) Hindu Law. 

(3) Impartible Estate. 

(4) Maintenance. 

BAI-BIL-WAFA. 

See (1) Mortgage—Construction. 

(2) T. P. Act, Ss. 53 AND 98. 

BAILMENT. 

See (1) Carrier. 

(2) Contract Act, S, 148, 

(3) Railways Act. 

BAIRAGIS. 

See Hindu Law—Ascetics and Succession. 

BALANCE OF ACCOUNT. 

See (1) Accounts. 

(2) Limitation Act. 

BALCONY. 

See Municipal Acts. 


BALLAVACHERVA GOSWAMI. 

See Hindu Law—Custom. 

BANDHUS. 

See Hindu Law—Succession. 

BANK, 

See Banker and Customer. 


BANKER AND CUSTOMER. 

;- Knowledge of trust—Customer's tnom 

paid into hank—Bank when put on notice. 

A bank is not affected with knowledge of t 
ownership in trust of moneys paid into t 
account of their customers by the mere form 
the signature on the negotiable instruments 
which such instruments are transferred. (Lo 
Buckmaster.) Texas Co. v. Bombay Banking C 

A- 250=541. C. 121 
24 C. W. N. 469 = 26 M. L. T. 370 
3? C. L. J 446=(19M) M. W. N. 70 
2 y. P. L. R. 21=11 L. W. 320 (P. C 

——Negligent Payment of forged draft 

^P^tM ^^ egigence of customer-Hehti 


BANKER AND CUSTOMER, 

A Banker making payment of a draft under an' 
authority so to pay, is liable, when the draft is 
found to be a forged one, to make good the loss 
occasioned to the customer; the fact that the 
forgery was due to the negligence of the customer 
though it may contribute to the deception, is not 
a proximate cause of the loss to estop ' the 
customer from claiming the same. Per Batchelor^ 
y* •—In order that the customer’s negligence 
should in law have the effect of depriving 
him of money paid by the banker on a forged 
draft it is requisite, first that the negligence should 
have occurred in the very first transaction itself 
not in some collateral act and secondly the 
negligence should have been the proxintate cause 
of misleading the banker. “Where one of two 
innocent parties must suffer for the fraud of a 
third, that party should suffer whose negligence 
facilitated the fraud.” {Scoit, C. and 

Batchelor, f.) Punjab National Bank, Ltd, 
Ve Mercantile Bank of India, Ltd. 

36 Bom. 455=121. C. 257=13 Bom. L. R. 835; 

- ’Banker as trustee person collecting 

money for another "—When a trustee* 

4 

A person who is asked to collect and remit 
the money collected, to another, is in a fiduciary 
position towards the other and is a trustee, and 
the money collected being for a specific purpose, 
does not pass in insolvency to the agent’s trustee 
in bankruptcy. But when he is asked simply 
to repay on demand, it is no trust and the 
cestui que trnst can follow trust property though 
mixed up with other property {Rattigan and 
Shadt Lai, ff.) Alliance Bank of Simla, Ltd, 
V. Amritsar Bank. 

79 P. R. 1915=311. C.215 = 

171P. W. R. 1915. 

-‘ Bank '—Meaning of 

_ ^ i 

The word ‘Bank* connotes the business of 
utilizing money received for purposes of profit. 
The treasury receiving money from the District 
Board and respecting their orders does not con¬ 
stitute a bank. (Oldfteld and Seshagiri Iyer, ff*) 
Rangasawmi Pillai V. Sankaraltnoam Iyer. 

43 Mad. 816=(1920) M. W. N. 428= 
12 L. W. 367 = 581. 0.893 = 

39 M. L, J, 377, 

• . ■. < *'' 1 

Relationship, ' 

The banker is but a debtor of the customer bu t 
where the customer directs the banker to use it 
or collect rents for him on similar terms, banker 
becomes a^trustee and the customer is entitled to 
the amount out of the assets of the banker, where 
the banker has committed a breach of trust. 
{Ayling and Napier, ff,) Subramania Chbttiar 

V. Kadiresan CHErriAR. 39 Mad. 1081= 

SOM. L.J. 245=3 L.W. 168=19 Ml L.T. 129= 

321. C. 965=(1916) I M. W. N. 186. 

4 

- ;—Banker as Secretary and Treasurer — 

Fiduciary relation—Mixing up of moneys* 

A and Co. were Secretaries and Treasurers of 
the plff. Co. and as such held moneys belonging 
to the plff. Company in order to purchase.Govern* 
ment Pro-notes. A and Go., purchased the 
pro-notes and soon after presented a petition 
for ihsolvericy and a vesting order was made' 

nf 
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BANKER AND CUSTOMER. 


in a suit by the plff. Company against the 
Official Assignee. Held, that A. & Co. held 
the money not as bankers of the plff. Company 
but as trustees. Per Abdur Rahim, y.—The 
mere fact of their having mixed up the 
Company’s money with their own, does not 
amount to misappropriation on the part of A 
and Co. Even otherwise there was no voluntary 
payment in the circumstances, {Munro and Abdur 
Rahim, yy») Ramsay and Co. v. The Official 
Assignee of Madras, 35 Mad. 712 = 

21 M. L. J. 920 = 111. C. 769=10 M. L. T. 124. 


- Bank Note—Transfer of property, if passes 

by delivery^ 

Property in Bank Note passes by delivery 
and a party taking it bona fide for value can 
^tain it as against a former owner from whom 
it has been stolen. (Pratt, y. C. and Crouch, 
A. y. C.) Bodomal Kishan Chand v. Emperor. 

13 I. C. 213=13 Or. L. J. 21=5 S. L. R. 153. 

BANKRUPTCY. 


BENAMI-Effect of. 

Burden of Proof. 

- Burden of proof. 

The burden of proving that a grant made in 
terms to a certain person was made benami for 
another lies on the person alleging it. (Lord 
Atkinson,) Arab Ali Khan v. AIohmud Ali 

Khan. 43 M. L. J. 104 = 20 A. L. J. 545 = 

35 C. L. J. 554 = 24 Bom. L. R. 951 = 
671. C. 444=31 M.L.T. 94= 

1922 P. C. 84 (P. C.) 
Consideration. 

- —‘Consideration — Part~paynient, 

The fact that a part of the consideration 
recited in the sale deed is true and real is 
sufficient to rebut the presumption as to the 
Benann nature of a sale. (Wallis, C. J, and 
Phtiups, y.) Raghunatha Chari v. Arava- 
muthu Aiyangar. 34 i. c. 617 (M.). 

Contracts. 


See Insolvency Act, 

BANKRUPTCY ORDINANCE, STRAITS 
SETTLEMENTS (1882). 

' S. 30 (4) —Hindu law—foint family — 
Father —So«*s liability to pay father's debts* 

A Hindu son is not jointly bound with his 
father to pay the debts of the latter within 
S, 30 (4) of the Ordinance. The son’s liability 
is not joint and several liability as ordinarily 
understood in English Law. In India the 
adjudication and assignment of the bankrupt’s 
property under the Straits Settlement Ordinance 
is not an assignment of immoveables or even 
moveables. (Ayling and Srinivasa Aiyangar, JJ,) 
Narayanan Chetty v, Virappa Chetty, 

40 Mad. 581=31 M. L. J. 386=20 M. L. T. 318= 

a916) 2 M. W. N. 271=35 I. C. 913= 

4 L. W. 422. 

BARKI SERVICE. 


Contracts Benefit of transfer intended for 
a person other than transferee docs not render the 
transfer benami. 

The word benami" does not apply to contracts 
where the only question can be whether a per¬ 
son entered into the contract on his own behalf or 
on behalf of another as his agent. Though the 
benefit of a conveyance is intended for the wife of 
the transferee, the transfer does not become 
benami in the name of the transferee. (Abdur 
Rohtm and Srinivasa Iyengar, Jf.) Kaliyammal 
V, Kolandavela Gounder. 

381. C. 188 = 5 L. W. 228. 




V vv W w ^ ^ ^ 




No assignment can be made in favour of a bena- 
midar. (Kanhaiya Lai, J. C.) Ram Singh v. 
Mt. Raghu Bansa. 26 0. C 201 = 

9 0. & A. L. R. 29=72 I. C. 877 = 

1923 Oudh 3. 


See (1) Grant. 

(2) Inam. 

BARRISTER. 

See Legal Practitioner. 

BARRISTER’S CLERK. 

% * 

See Legal Practitioner. 

BEKAMI. 

Bulrden of Proof. 
CongideratioQ. 

Contracts. 

Doctrine of. 

Eflect of. 

Estoppel. 

Evidence of. 

Fraudulent Transfer. 
Marriage Settlement. 
Meaning of. 

Nominal and Sham Transfer 
Onus of pi^of • 

Plea of. 

Resumption. 

Test. 


Doctrine of. 


~ Doctrine of—Resulting trust. 

A benami purchase has the same incidents as 
If It were a resulting trust in favour of the person 
from whose funds the purchase is made. (Miller 
a«d Sadastva Aiyar, yy.) Abdul Rahiman 
Nachiyal V* Mirathayar Ammal. 

241 . c. 10=1L. w. 451. 

Effect of. 

- - Lffect of—Suit for declaration that a por¬ 
tion of a transaction is genuine and the rest benami. 

Benami transactions are generally effected in 
order to conceal some fraud or in order to support 
some object of a discreditable nature. But though 
the Courts have in the past recognized that the 
ostensible owner in a benami transaction can be 
ordered to restore the property to its original 

owner, it IS not advisable to extend that doctrine 

and to hold that a transaction can be partly 
genuine and partly unreal, unless there are very 
strong reasons for obliging the Court to come to 
such a conclusion. (Macleod, C. V and W 

84 i c. seisms St M 
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- Effect of—Evidence. 

When once a transaction is found to be bmanti 
it becomes a question of evidence as to who is 
the real purchaser. The fact of one man posing 
as agent of the benamidar is not conclusive proof 
that the purchase money belonged to the benami¬ 
dar- (Parlett and Twomey,yy.) Abdul Rahman 

Khan Landie v. Ma Kye. 26 I. C* 102 = 

8 Bur. L. T. 87. 

Estoppel. 

- Estoppel. 

It is only parties to a beitami transaction that 
arc estopped from showing that it is otherwise 
than benami. 31 M. 425 dist. (Ayling and Hannay^ 
JJ-) Yerraguntla Seshacharlu V. Mukumalla 

Chinniah. 25 I. C. 721 (M.). 

Evidence of. 

- Evidence ^Proof of — Suspicions^Not suffi¬ 
cient. 

To prove a benami purchase there must be 
affirmative evidence in the case and mere 
suspicion is insufficient. {Lord Phillimore). Rai 
Radha Krishna v. Bisheshwar Sahay. 

16 L. W. 190=3 Pat. L. T. 529 = 
31 M. L. T. 209 (P. C.) = 67 I. C. 914= 
49 I. A. 312=1922 P. C. 336 (P. C.). 

-Evidence. 

Where plff, sued to recover certain property and 
deft, pleaded that under a certain partition deed 
between plff. and deft, was benami and plff. used 
to hold the land in dispute only as deft’s, bena¬ 
midar, Held that on evidence it was clear that the 
deed was acted upon, that it was not benami and 
that plff. was entitled to a decree. {Lord Atkinson) 
Arab Ali Khan v. Mahmud Ali Khan. 

43 M. L. J. 104=20 A. L. J. 545 = 
24 Bom. L. R. 951=35 C. L. J. 554= 
67 1. C. 444=31 M. L. T. 94= 

1922 P. C. 84 (P. C.). 

—— - Evidence—Proof of — Onus. 

In regard to benami transactions Courts of law 
should not approach them with that scrupulous 
rigour which in other systems of jurisprudence 
may demand the existence of the clearest positive 
evidence that the ex facie owner of a property is a 
trustee for or holds the same for the interest of 
another. But it is essential to take care that the 
decision of the court rests not upon suspicion, but 
upon legal grounds established by legal testimony. 
Benami transactions are very familiar in Indian 
practice and even a slight quantity of evidence to 
show that it was a sham transaction will’suffice 
for the purpose; still such a transfer cannot be 
considered as nothing and the person who 
impugns its apparent character must show some¬ 
thing or other to establish that it was a benami 
or sham transaction. (Lord Shaio.) Muhammad 
Mahbub Ali Khan v. Bharat Imon. 

(1919) M. W. N. 507=53 I. C. 54= 

23C.W.N. 321 (P. C.). 

[p. A. from 311.. C. 586]. 

— ■■ ■ Evidence of—Purckase by Mahomedan hus¬ 
band in wife's name^Lcase by benamidar— 
Mortgage by lessee — Effect, 

A Mahomedan purchased certaih property in 
the name ^ bis wife who cn his death leaving 
ODother sisters and a brother as 


BENAMI—Evidence of. vi 

his heirs, granted a wioAran to two of. the heirc, 
w^ho in their turn mortgaged the mokrari. The 
mortgagee sued on his mortgage got a decree, 
bought the property himself and sued for. posses¬ 
sion. Held^ that the purchaser was benami, the 
mokrari grant by the widow was effective, only 
to the extent of her share and also the 'mortgages 
by the heirs were effectiye to the extent of their 
shares. (Viscount Cave) Basar Khan v, Leakat 

Hossein. 50 I. C. 678= 

23 C. W. N.841 (P. C.). 

• t 

- Evidence—Husband and wife — Mortgage. 

In a suit by the husband on a mortgage in the 
name of his wife making her a deft, no objection 
was taken by her: Held the inference that the plff. 
was the true owner (as between the .two) w£^s 
correct. (Richards^ Q.f.. and Rafiquefy) 

Shy am Lal. 38 All- 122= 

331. a 954=14 A. L.J. 30. 

« 

- Evidence of—Evidence Act, S. 92. 

If a transaction is truly benami, i. e.,: a 

person is a nominal purchaser, there is no diffi¬ 
culty in settling the dispute between them, because 
of the absence of writing. But if the real object 
is to shield the property from creditors, oral 
evidence is inadmissible to show the real nature 
of the transaction but it is admissible to show the 
want of consideration. {Beaman, ^) Laxmi Bai 
V, Keshav Annaji. 

33 L C. 396=18 Bom. L,. R. ,134- 

• • f. 

* 

- Evidence of—Source of purchase-money-^ 

Old transaction—Evidence of possession. 

Benami transactions are familiar in India and 

*« 

even a slight quantity of evidence to show that a 
transaction is benami may Suffice. But the per¬ 
son who impugns the apparent character of a 
transaction must not rely solely on probabUities, 
but must show something definite to establish 
that it was a sham transaction, on' the principle 
that the burden of proof lies on the person who 
claims contrary to the tenor of a deed and alleges 
that the apparent is not the real state of things. 
The most important test in these cases is the 
source whence the consideration came. Where 
however from the lapse of time, direct evidence 
of a conclusive or reliable character is not forth¬ 
coming, as to the payment of consideration, the 
case must be dealt with on the reaaonable.pro- 
babilities and legal inferences arising from 
proved or admitted facts. Cases reviewed. {Moo- 
kerjee and Chotzner, J^) Promode Kumar Roy 
V. Madan Mohan Saha. 36 C. ]-i* J- 396 e 

27 C. W. N. 305=70 I. C..555 = 1923 C. 228. 

- Evidence' — Suspicion—Surroutiding circum¬ 
stances. 

The burden of proving that a certain convey¬ 
ance standing in the name of one person is 
benami for another under whom a third person 
claims, lies on the person . who so raises the plea 
of benami. The Court must however rest its 
decision not on suspicion but on legal evidence 
though it need not approach the b*ahsactibn with 
that scrupulous rigour which, in Qther systems of 
jurisprudence, may demand the existence of 
the clearest positive evidence that the fade 
owner of a property holds the samel^for the 
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interest of another. The moat important test to 
^nd outthe beneficiary is the source whence the 
consideration came. In addition to this the court f 

should take into consideration the question of i 

possession and the surrounding circumstances ; t 

25 C. L. J. 581 ; 23 C. W. N. 321 ; 43 C- 606; ( 

37 A. 557 ; 18 C.W.N. 428 ; 3 M. I. A. 229; 6 i 

M. 1. A. 53; 21 C. W. N- 280, Rel. (Mookerjec and < 

Cumine, ff-) Jasoda Lal Pal Chaudhoki v. 

Balaram Poddar. 69 I- C. 67=35 C. L. J. 589 = 

1922 C. 488. < 

I 

S 

—- Evidence, 

Direct evidence of a benatni transaction cannot 
be expected ; the whole object of such a trans¬ 
action is to suppress evidence of the real facts but 
the real facts can be proved by circumstantial 
evidence* (Co-r uftd 3^^*) Bahuria 

SaMBHO KOER /*, «r vT inni 

41 Cal. 1092=24 I. C. 276 = 18 C. W. N. 1071. 

_ -^Evidstice of~-Proof of advancement of 

mifior son — No benami. 

Where there is evidence that a purchase by a 
father of immoveable property had been made in 
the name of his minor son with a view to his 
advancement, the mere fact that leases of the 
property were executed in the name of the father 
as manager of the family, is not proof that the 
purchase was benami. (Shah Dm 
Hatha Mal «. Jiwan Ram. ^ 

__ ^Evidence of—Ostensible vendee paying.off 

debts* 

Where an ostensible vendee pays off the debts 
due by the transferor and makes an advance of 
ready cash payment on the date of the sale, there 
is a strong persumption that the transaction is 
not benami. The burden lies heavily on the party 
who alleges that the, transaction is benami to 
prove it. (Wallis, Offg* C*J* and Seshagin Aiyar, 
y.) Vaithinatha Aiyar V * ’^aithinatha S\^MI 

Aiyar* 

—^^Evidence of—Facts warranting inference* 

The facts that no consideration, passed^ that 
the price was not proper, and the possession of the 
property did not p^ss to the vendees, etc., are 
facts which warrant an inference that a particular 
transaction is benami* (Sadanva Iyer and Seska- 
erivi Tver PERIYA KrISHNASWAMI NaIK V . 

nS’ 24 I- 0.924=1 L. W. 376. 

i 

_ Evidence of—Obtaining- of a Collector's 

Certificate-^Collection of rent by wife if evidence of 
exclusive possession against the husband. 

The obtaining, by a person, of a Collector’s 
Certificate in his wife’s name is no evidence of a 
recognition by him of his wife antecedent title to 
the property. The mere fact of collection of rent 
by the wife, from property which was admitted to 
belong to the husband is no evidence of exclusive 
possession by . the wife as against the husband. 
(White, C* y> and Oldfield,. J*) Meenakshi 
A'mmalv. Manicka Chetty. , ««« 

24 L C. 918=1 L.W. 360* 


BENAMI—Fraudulent Transfer. 

- Evidence—Admission of vendor. 

The onus of proving that a sale deed did not 
really convey an interest is on the person alleging 
it. The admission of the vendor that-^he received 
the sale price is not conclusive proof of the reality 
of the sale, though strong evidence of it may 
be adduced. (Miller and Ahdiir Rahim JJ-) 

Srinivasa v. Krishnasamy. 181. C. 274 (M.). 

- Evidence—Purchase in the name of one 

member of joint j amily—Hindu Law* 

A purchase in the name of a member of a joint) 
Hindu family is presumed to be a benami transac-i 
tion especially when he is not the manager.! 
(Ultra, A* J. C.) Narhar v* Narain. 

56 I. C. 386 (N.). 

- Evidence of—Legal presumption. 

When the plff. gives satisfactory evidence about 
the advance for purchase, there is a rebuttable 
presumption that the transaction is bemani for plff. 
(Stuart, A. y* C.) Sitara Begam v. Muhammad 

ISHAK Khan. 32 I. C. 365 = 2 0. L. J. 584. 

- Evidence of—How determined—Test of. 

The position and relation of the parties to a 
transaction, the motive therefor, the possession 
of the property and the title deeds, the source and 
adequacy of consideration, and the conduct ot the 
parties, afford valuable data determining the 
character of the transaction. 13 W. R. (P. C.) 

1 ref. to. (Kanhaiya Lal, A* y, C.) Almadi 
Begam ZJ. Raja Udit Narain Singh, 

25 I.C. 164=17 0. C. 173. 

- Evidence—Questions to be considered. 

The questions to be considered in finding 
whether a transaction is benami are:— Was 
there any motive for a benami transaction or was 
the alleged benamidar so connected with the 
alleged principal as to render it probable that he 
should be selected as a benamidar* (2) In whose 
possession was the document of title ? (3) Who 
was in possession, and who paid the considera¬ 
tion ? (Chapman and Roe, yy.) Kalisahu v* 

Kedarmal. 38 I. C. 561 (P.). 

I 

Fraudulent Transfer. 

-- —Fraudulent transfer—Distinction between* 

The difference between a benami and a frau. 
dulent transfer is distinct though often slurred* 
Where the transferor owes debts in lieu of which 
he transfers property, there can be no question of 
I a benami transfer. (Sir Lawrence yeitkins.) 
Mina Kumari Bibi v* Bejoy Singh. 

44 Cal. 662=40 I. C. 242 = 
^ 1P. L. W. 425 = 5 L. W. 711= 32 M. L. J, 425 = 

^ 21 C. W. N. 585=21 M. L. T. 344= 

15 A. L. J. 382=26 C. L. J. 508= 
s 19Bom.L. R.424 = (1917) M. W. N.473 = 

, 44 I. A. 172 (P. C.). 


-- 'Fraudulent transfer—Right of transferor 

to recover—Evasion of rules for the conduct of 
Government servants* 

Where a^ person acquired property benami \n 
the name of another with a' view to conceal the 
fact of‘his purchase, he being a public servant; 
held that bis conduct did not amount to fraud. 


7 I 
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He is not therefore precluded from recovering 
the property fiom the benamidar. {Mookerjee and 
Chotz7ier, JJ.) Dhirenda Kumar Bose v 
Chandra Kanta Roy. 36 C. L J. 82- 

68 I. C. 648=1923 C. 154. 
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-Fraudulent transfer—Suit by fraudulent 
grantee for recovery of property—Fraudulent purpose 
carried out V/hethex ^uit maintainable. 

One S. executed a mortgage in favour of D. 
i his transaction was ascertained to be fictitious 
and the conveyance was never intended to pass title 
and the mortgage was effected solely with a view 
to delay, if not to defeat the creditors of S. The 
fraudulent purpose was accomplished; D obtained 
a decree on the mortgage and became purchaser. 
Ihe successors of D. commenced the present 
action for a declaration of their title by purchase 
at auction sale and for recovery of possession 
from the successors of S. Held the plaintiff must 

the Court in the matter 
?u conveyances are as follows:— 

U; When recovery of property is claimed by the 
fraudulent grantor from the grantee, the modern 
rule IS that although where intended fraud has 
been carried into effect, the Court will not help 
the owner to recover the property which he has 
once cast of in order to defraud others, yet if he 
has not defrauded any one. the Court will not 
punish his intention by giving his estate away to 

another whose retehtion of it is an act of gross 

Bowers, 1 Q. B. D. 291 Ref. 

Where recovery of.property is sought by the 

fraudulent grantee against the grantor, the rule 
IS : If a Benamidar, who has used a fraudulent 
transfer to defeat an execution levied by his 
ostensible transferor, were to seek the assistance 
of Court to obtain possession from the latter the 
Court might well allow the transferor to plead 
the real facts, even though the plea involved a 

defandant of his own turpitude. 
(20 Mad. 326, p, 332.) This is allowed, not for 
his own sake but on grounds of public policy. 

31 Bom, 405; 37 Bom. 217 not followed. Case 
Law ’ discussed. (Mookerjee and Chotzner 
RaghuPj^i Chatterje V , Nrishingha Hori Das 

36 C. L. J. 491=711. C. 1 = 1923 Cal. 90. 


BENAMI—Presumption. 

41 P. L. R. 1913=18 I. C. 705= 

. 21 P. W. R. 1913. 

Meaning of. 

Meaning of. 

The word ‘benami' does not ordinarily show 

thL ineffectual, buT 

that the actual executant has lent his name to 

realiy a party to the contras. 

VEEtLiUni'Z yy-) Vyrecherla 

57 I. c. 689 (M.). 
Nominal and Sham Transfer. 

between. transfer—DistmeUon 

transfer is distinct from a sham one. 

all In intention to transfer at 

fer former there is an intention to trans- 

ter to one s nominee so that he mi^hf hriM t-u 

trTns/*^^ ^imself openly but secretly for thi 
ansferor using the document as a cloak to save 

Secretary Krishnan, /y ) 

secretary of State for India v. Dadi RFnm 

Nao,»„. 25 M L. T. 12-9 L. 

50 I. C. 593 = 36 M. L. J. 180. 
Onus of Proof. 

Onus of proof, 

a nni*!.a certain convey¬ 
ance standing m the name of one person is benami 

or another under whom a third person claims 

lies on the person who so raises the plea of 

benami. (Lord Sumner.) Motilae Kundan Lal! 

IQ C. L. j. 581 = 

20 M. L. T. 10= (19i7l m! w! 

39 I. C. 964 =6 L. W. 92 (P. C.). 


Plea of. 


t • 


- Fraudulent Transfer—Plff. when can 

succeed, 

^ Where the purpose of a benami transaction 
is fraudulent, a party trying to avoid the 
transaction must show that the purpose did 
not go beyond the stage of mere intention, 
otherwise the maxim In pari delicto will 
apply. {Mittra, Offg, A, J, C.) Ismail v. 

Wasudeo. 59 I. C, 285=16 N. L. R. 129. 

Marriage Settlement. 

^Marriage settlement—Purchase by Muha- 
madan in the name of adopted daughter. 

Where a Muhamadan brought up a daughter 
of his wife’s relative as his own child got her 
married, bought property in her name and 
treated It as belonging to her till her death, 
if the purchase was really for the benefit of 
the girl and not merely benami and that the 
transaction amounted in effect to a marriage 
settlement by way . of gift of the money for 


U "““““A”. '/<«■ 

Parties to a benami transaction can always 
fraud. {Pratt, f. C. and Crouch, A. f. C.) Nur 

Mahomed w. Kessumal. C 523= 

7 S.’ l! R. 11. 


Presumption. 

Pf^^nmption—Advancement—Purchase 

(if 


m 


the name of wife and children. 

Owing to the widespread and persistent practice 
which prevails among the natives of India 
whether Mahomedan or Hindu, for owners of 
property to make grants and transfers of it benami 
for no obvious reason or apparent purpose, with¬ 
out the slightest intention of vesting in the donee 
any ^neflcial interest in the property granted or 
transferred, as well as the usages which these 

” which hav” S 

proterted by statute, no exception has ever been 
engrafted on the general law of India negativing 
^e presumption of the resulting trust iTfavou? 
of the person providing the purchase money 
such as has by the Courts of Chancery in tlic 

^^uitable jurisdiction, beeii 
engrafted on the corresponding law in England, 
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BENAMl—Presomption. 

in those cases where a husband or father pays 
the money and the purchase is taken in the nariie 
of the wife or child. In such a case there is under 
the Indian Law no presumption of an intended 
advancement as there is in England. But the 
English Rule might be applied among persons 
bom of British parents and resident in India. 
The determination of which rule of law is in any 
given case to apply in India does not entirely 
depend on race, place of birth, domicile or 
residence ; the widespread and persistent usages 
and practice of the native inhabitants are more 
important. 6 M. 1. A. 53; 13 M. 1. A. 232 Ref. 
{Lord Atkinson.) Kerwick v. Kerwick. 

4S Cal. 260 =47 I. A. 275 = 23 Bom. L. R. 730 = 

13 L. W. 455 = (1920) M. W. N. 738= 

39 M. L. J. 296=1 Bur. L. J. 4= 
28 M. L. T. 194 = 32 C. L. J. 490= 

67 I. C. 834 (P. C.)=2 U. P. L. R. 153 
[On Appeal from 471. C. 376.] 

- Presumptioti—Purchase in name of wife- 

Where a person against whom a mortgage 
decree is passed in pursuance 'of which property 
mortgaged is sold, raised money on mortgages 
just before sale and the property was purchased 
by his wife, who is not shown to be of any private 
means. Held that the purchase was made with his 
money and consequently he is the owner of the 
property. {Richards. C. and Raf^ue. f.) 

BMarat Indu V . Mahommad Mahbub Ali KHxti . , 

01 OoO \A*)* 

[0. A. 53 I. C. 54 = 23 C. W. N. 71 (P. C.)] 

— Presumption — Advancement* 

The law that where a purchase is made in the 
names of children, it should be presumed that 
payment made by the real owner was mae’e by 
way of advancement, does not apply to India. 
{Shadi Lai and Broadway, yj.) 'oco' 

Mahomed Sharfi. a Lan. L. J. dOd. 

_ Presumption—Purchase in son's name— 

Advancement — No benami. 

When a purchase is made by a father in the 
name of his minor son with a view to make an 
advancement in his favour, the purchase is not 

SX “”33 I. C.‘S^A’ p”w"k“S: 

__ Presumption—Purchase in the name of wife 

and son. 

Where a property is purchased in the name 
of the wife and the son, prima facie, the 
presumption is that the person intended it for 
both. (Sankaran Natr, y.) Thanikachala 
Mudaliar Ai^amelo Ammal.^^^^^ ^ ^ ^ ^ 

_ -Presumption—Purchase in name of wife 

and child. 

Where properties are purchased in the name 
of the wife and the daughter, there is a strong 
presumption of gift to them and the onus of 

proving the contrary lies on the f ‘‘"f 

it.' {Miller and Sadastva Atyar, JJ.) Abdul 

Rahim Nachiyal v. W. 451. 


BENAMI—Test. 

--— ■Presumption—Property in wife’s name. 

Where property is brought in the name of the 
wife and neither party gives evidence to show 
who paid the purchase mcney, no presumption 
arises that the purchase was made by the 
husband benami for his wife. Where the wives 
arc not necessarily co-parceners of their 
husband, there is no presumption that every 
property standing in the name of the wife was 
joint property in which in the absence of other 
evidence the husband would have a share. 
(MuUick and fwala Prasad, fj.) Durga Prasad 
Singh V. Pran Krishna Singh. 

39 I. C. 530=3 P. L. W. 341. 

- Presumption-Burden of proof. 

When a person makes a purchase in the name 
of his son the presumption is that it was benami 
and the son must prove that he is solely entitled 
to the legal and beneficial interest in the purchas¬ 
ed properly. Whenever the rights of creditors 
are in issue in such a transaction, the burden of 
proof lies with more than the ordinary weight on 
the person alleging that the purchase was 
intended for the benefit of the son. (Saunders, 
A. y. C.) Nga Tin Gyi v. Nga Twe Aung. 

^ 35 I. C. 12=9 Bur. L. T. 35. 

Test. 

- -Test of—Source of purchase money — Sur- 

rounding circumstances. 

Where it is asserted that an assignment in the 
name of one person is really for the benefit of 
another, the real test is the source whence the 
consideration came. But where owing to 
distance of time, evidence is not forthcoming 
one way or the other, the case must be 
dealt with on the reasonable probabilities and 
legal inferences arising from 'proved or admit¬ 
ted facts. The property in question was purchas¬ 
ed in the name of the wife. There was no 
evidence that the wife had mon-ey of her own. 
The husband though involved had money and the 
motive of the purchase in the name of the wife 
could have been to shield the property from 
creditors. The income of the property was treated 
exactly like the income of other admitted family 
properties and applied to family purposes. Held, 
the irresistible inference was that the purchase in 
the name of the wife was beyiami* [Ameer Ali.) 
Srimati Nrityamoni Dassi V. Lakhan Chunder- 

SEN. Cflil* 660 = 30 M. Li. J. 529 = 

20 M. L. T. 10 = (1916) 1 M. W. N. 332= 

3 L. W. 471 = 20 C. W.N 522 = 
24C.L. J. 1=33 I. C. 452 = 
18 Bom. L. R. 418 (P. C.). 

- Test of~~Purchase of property by Hindu 

in the name of Mahomedan Mistress — Advance¬ 
ment* 

Dealing by way of benami is common to Hindus 
and Mahomedans alike and much in use in India 
and is quite unobjectionable. It has a curious 
resemblance to the English Law that the trust of 
the Legal Estate results to the man who pays the 
purchase money. The exception obtaining in 
English Law by way of advancement in favour of 
wife or child does not apply in India, but the 
relationship is a circumstance taken into account 
in determining whether a transaction is benami 
or not. 6 M. 1. A. 53, rel. The criterion in the 
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BENAMI-Test. 


BENAMI-Test. 





absence of all other relevant circumstances, is to 
consider from what source the purchase money 
comes. Hcld^ on the facts, that the purchase 
of a bungalow in the name of his Mahomedan 
mistress, by a Hindu talukdar, who had 
already provided for her and her sons, was a 
henaifii transaction. (S/r George Farewell.) Mus- 
SA.MMAT Bilas Kunwar V. Deoraj Ranjit Singh. 

37 All. 557 = 42 1. A. 202=19 C. W. N. 1207 = 

29 M. L. J. 335 = 2 L. W. 830 = 
18 M. L. T. 248=13 A. L. J. 991 = 
17 Bom. L. R. 1006 = 22 C. L. J. 516 = 
30 I. C. 299 = (1915) M. W. N. 757 (P. C.) 


Test of—Onus of proof 


A court’s decision as to the beiiami character of 
a transaction must rest not upon suspicion but 
upon legal grounds established by legal testimony. 
The court must consider circumstances such as 
source of purchase-money, possession of property, 
custody of title deeds, adequacy of consideration 
and like facts and the person who claims against 
the tenor of the deed must prove it. (Mookerjee 
and Rankin, JJ.) Abdul Latif Kazi v. Abdul 

HUQ Kazi. 28 C. W. N. 62 = 1924 C. 523. 


“Test of — Evidence — Probabilities, 


Ben ami transactions being common in India 
slight evidence may show a transaction was of 
that nature. A conclusion however cannot be 
based on mere probabilities. The person who 
claims contrary to the tenor of the deed must 
prove and the source of the consideration is 
always an important test. If from lapse of time, 
direct evidence is not forthcoming, reasonable 
probabilities as are deducible from surrounding 
circumstances can be made the basis of decision. 
{Mookerjee and Cholzner, JJ.) Bhubanmohini 

Dasi Kumudbala Dasi. 28 C, W. N- 131 = 

39 C. L. J. 140=1924 C. 467. 

_ Test—Source of purchase money—Posses¬ 


sion—Other evidence. 

In the case of benami transactions in India the 
court need not approach them with that scrupu¬ 
lous rigour which in other systems of jurispru¬ 
dence, may demand the existence of the clearest 
positive evidence that the ex facie owner of a 
property holds the same for the interest of 
another. 23 C. W. N. 321 Ref. In addition to 
considering the source from which the purchase 
money came and the person in possession, the 
court may also take into consideration the sur¬ 
rounding circumstances. 43 C. 660; 37 A. 557, 
Ref. (Mookerjee and Chot^ner, yy*) Lalit Mohan 
^P isi V Manoranjan Ghosh Chaudhuri. 

Sen .VANORA ^ ^ 698 = 1923 C. 13. 

Test of—Source of purchase money. 

The familiar test to apply to find out 
whether the ostensible purchaser, is also the 
real purchaser, is to find out the source of the 
purchase money. In a case of gift, however, 
when It is alleged that the transaction was ficti¬ 
tious this test fails and the court must rely 
upon other aspects of the matter, namelyt tke 
surrounding circumstances contemporaneous with 
the gift and the subsequent conduct of tl^ 
parties concerned. (Sanderson, C. y., Woodtoffg 
and Mookerjee, y%) Marian Bibee w. MuhamMad 

iBttAHiM. I. C. 561^28 C. L. J.m 


- Test of—Source of purchase moneys—Motive 

and subsequent conduct—Possession of property —• 
Purchase of property in the name of daughter-in-law 
—Biuefit of the family. 

In order to determine benami nature, reliance 
must be placed not only upon the surrounding 
circumstances and the position of the parties 
and their relations to one another but also upon 
the motives which could govern their actions and 
their subsequent conduct. The two principal 
tests of benami are the source of the purchase 
money and possession of the property. (Mookerjee 
and Beachcroft, yy.) -Upendra Nath Nag 'V.. 
Bupendra Nath Nag. 

32 L C. 267=21 C.W. N. 280. 

- Test of—Purchase of property—Transferee 

having notice of benamidar's title — Estoppel, 

Where a father purchases a property in the 
name of one of his sons, the ordinary ipresump- 
tion is that it is a be?tami transaction and 
that it is not an advancement in favour of that 
son, 13 M. I. A. 232 (P.. C.) Ref. Where the 
father supplied the purchase money of the site, 
was in possession of the title deed and produced 
it, was in possession of the property, erected a 
building on it at his own expense, and received 
rent for the part of the building. Held, that the 
sale was really benami, (Scott-Smith and .Sheuii 
Lai, yy.) Ghulam Dastgir v. Teja Singh. 

7.3 P. R. 1918=47 1.0.367=159 P. W. R. 1918. 

- Te^t of—Source of ^purchase-money — Posses¬ 
sion of real owner. 

The source of the purchase money .is a very 
important factor in determining the question 
whether the transaction is beiiami or riot 
actual possession or receipt of rent of the property 
is another criterion. When the real owner 
has all along remained in possession and was 
in enjoyment of the property, that circumstance 
is constructive notice of the benami nature of 
the transaction. (Shadi Lai, f.) Ram.Sarup v. 

Maya Shankar. 46:P/R. 1918= 

45 P. L. R. 1918=43 I. C. 556= 

33 P. W. R. 1918. 

- Test—Source of purchase money—Ot us of 

proof of benami. 

The real test for determining whether a trans¬ 
action of sale is benami is to see the source of the 
purchase money, the onus of proof of., bencmil 
on the person alleging it. The fact that the father, 
of an infant vendee paid the purchase rnoney is 
not sufficient of itself to show that the infant was 
a benamidar only, (yohnstone and Shah Din, yy.) 
Habibullah Khan v, Nayab KhanaM. 

221. C. 536=74 P. L. R. 1914.' 

« J 

- Test of—Purchase in the name of wife* 

No presumption can be drawn that the purchase 
of property made by a husband in his wife’s name 
is benami for the former. The test of ownership 
is, who paid the consideration for the purchase. 
jSundara Aiyar and Sadasiva Aiyar, yy.) Chella- 

MUTHU V. MuTHUDAYAR SeRVAI. 

17 1. C. 740 (M.)s 

% 

- ^TeH of— Source of purchase money — Pofi-; 

session* ’ , . ,, ' 
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' The source of purchase money is a very impor¬ 
tant fact in the case of bt-nami. Actual possession 
or receipt of rents is more important. The fact 
that a Muhammadan joins his grandson's name 
in a purchase* his son being alive, is not enough 
to presume that the purchase was for the benefit 
of the gc^andson. Mere omission to enter the 
name of the minor joint purchaser in the mutation 
is immaterial against him. (Batten, A. J, C.) 

Abid Au !i. \sgar Ali. 12 1. C. 721 — 

7 N. L. R. 159. 


--——Tt’s/ of — Considci'aiiony a d:bt actually 

d\U^ 

A transfer in consideration of a debt wliich is 
actually due cannot be regarded as benami. 
(C(jMrt5 ani Macpherson^ fj') Mussammat Bibi 

Saira V, BiBi Saliman. 63 I. C. Ill — 

2 Pat. L. T. 577. 


T^sf. 


One test to find out whether a transaction is 
henami is to find out the source of purchase 
money and another is the inference arising from 
the fact of possession of the property in question. 
(Kincaid, C, and Raymond, A, J. C.) Pewand- 

BAi V , Chetanlal. 62 I. C. 1002 — 

15 S. L. R. &1 

BENAMIDAR. 

Compromise. 

Decree. 

Position of. 

Real Owner. 

Right to Execute Decree- 
Right to Sue. 

Transfer of Property. 


Compromise. 

■- Compromise —Effects 

A compromise with a benam'dar cannot operate 
as an assignment, as the benamidar has no interest 
to assign. (StephiH and Mullick, Jj.) Ramlal 

Pahari V . Babulal Barik. 25 I- C- 555 (C.). 


* is not necessary to add the real owner of the 
mortgaged property as a party to a suit on a 
hiiiann mortgage. (Chatterji and Duval, ff.) 
AnnuL Rahman v. Moni:Ni>KA Chan!>ra Ghosh. 

54 L C. 633 (C.). 

1 

: - '^Decree a^^ainst—Binds real otvncr — 

I Estoppel. 

Though the real owner may be hound by a 
, money decree against liis ben iinuinr he is not 
necessarily bound by a sale of his property in 
I execution, liut in a suit by tlic real owner for 
recovery of possession of the property from the 
purchaser at the sale he may be met by a defence 
I of estoppel. (Kie/iardsoit and Beaehcroft, Jf.) 
Satishchandra Sarkau V, Brojo Gopal 

Dutta. 46 L C. 104-22 C. W. N. 807. 

* 

■ Decree -Binding on real owner, 

A suit instituted by a benamidar should be 
! presumed in the absence of any evidence to the 
1 contrary, to have been instituted with the full 
I authority of the beneficial owner. A decision made 
in such a suit is as much binding upon the real 
owner as if the suit had been brought by the real 
owner himself. (Mookerjec and Beachcrojt, ff.) 

I lilRTIBASH Das V. Gopaljee Thakur. 

■ 18 C. W. N. 814=27 L C. 136 = 19 C. L. J. 193. 

- —Decree —Bindinis on real owner. 

In the absence of evidence to the contrary the 
presumption in a suit by a benamidar is that it is 
instituted with the full consent of the real owner 
i and the latter would be bound by the judgment. 10 
Cal. 607 foil. [Mookerjec and Bcachero/t, yj-) 

; Rash Behari Sakkar v Moiiendha Nath Ghose. 

21 L C. 979 = 19 C. L. J. 34. 

--— Decree—Real Oioner, whether bound by 

result of litigation by benamidar. 

A real owner is represented in a suit by or 
against the benamidar and is bound by a decree 
obtained by or against the benamidar (Miitra, 
A. y. C.) Nakhah V. Narain. 

561 C. 386 (N.). 


Decree. 

“ — Decree—Binding on real owner. 

A benamidar can sue in his own name to recover 
property vested in him as such. In a proceeding 
by or against a banamidae the person beneficially 
entitled is fully affected by the rules of res judicata. 
It is open to the latter to be joined in the action, 
but whether he is made a party or not, the result 
is fully binding on him. (Mr. Ameer Ali.) Gur 
Narayan V. Sheolal Singh. 46 Cal. 566 = 

17 A. L. J. 66=36 M. L. J, 68=9 L. W. 335 = 
49 I. C. 1=23 C.W.N. 521 = 1 U. P. L. R. 1 (P. C.) 
[0. A. from 7 I. C. 218.] 

——^Decree—Real owner bound. 

Where despite the plea of the deft, that she 
is only a benamidar, a decree is passed against 
her as real owner, the real owners are not barred 
hy res judicata from bringing a subsequent suit. 
{Piggott and Rafique, yy.) Mata Prasad v. Ram 
ChaRan Sahu. 

36 All. 446=25 I. C. 381=12 A. L. J. 701. 

— ■ ' Decree—Binding OH real oioner. 

. '^A pfocceding against benanvdar and its ultimate 
Itt fiAly binding on tho beneficial owner. It 

16 


Position of. 

■ - -Position of—Trustee—Heirs of ben.'midar 

ajfectcd. 

\ A benamidar is a trustee for the real owner and 
his heirs are liable as trustees on his death. 
(Lord Dunedin.) Jaggannath Prasad Singh v. 

Abdullah. 45 Cal. 909 = 

45 1. A. 97 = 16 A. L. J. 576 = 
5 P. L. W. 83 = {1918) M. W. N 406 = 
21 C-W.N. 891 = 8 L.W. 163 -= 

. 21 M. L. T. 62 = 28 C. L. J. 192 = 

20 Bom. L. R. 851 = 35 M. L. J. 46 = 

4-5 T f! 770 (V r 1 

[Also 46 Cal. 566 = 49 L C. 1 = 36 M. ii. J.'68'. 

(P. C.)] 

' Real Owner. 

:- •Realinvner — Rights of — i[lortg(fgc suit by 

i morfgagw—Previous statements by plfj. ajjirming 
ownership in Benamidar—Benamidar en¬ 
tering no defence—Maintainability of suit. 

’ A suit by a mortgagee is maintainable on behalf 
of a benamidar even though in a previous suit 
against the plff., the piff. had stated that the money 
belonged to the really and as such Jhp 
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BENAMIDAR—Real Owner. 


BEN AMID AR-Right to Sue. 


property was not his, because the person really 
interested the benamidar did not contest the 
action. (RtchardSy C. y. and Rafque^ y.) Dujai ?*• 
Shyam Lal. 

38 All. 122=33 1. C. 954=14 A. L. J. 30. 

—^—Real ownet'—Money paid in preserving the 
estate. 

A Benamidar court auction purchaser who had 
paid money to save and preserve the estate, can, 
when the sale is set aside for irregularity recover 
it from the judgment debtor. {Fletcher and 
TeunoH.yy.) Satya Charan Mukerjee Dina 

Nath Biswas. 42 h C. 516 = 21 C. W. N. 1130. 

- -Real owner—Rights of. 

A i^eal purchaser of immoveable property does 
not requira a conveyance of title from his 
benamidar in order to enable him to sue for 
possession, (ChatUrjee and Mullick, fy.) Brij 
Nandan Singh v. Kailash Tewary. 

24 I. C. 17 (C.) 

“— owner—Snit for possession under — 
Deft, can set up true facts. 

Piff. could not say that as the deft.'s sole object 
in making the sale was to deceive creditors he 
should not be allowed to rely upon his own fraud. 
For the Maxim memo allegans suam turpiludinem 
audiendus est gives way to the maxim in pari delicto 
paiior est condition possidentis. (Shadi Lal and 
Le Ross^gnaly ff-) Nand Lal v, Jethu Mal. 

21 P. R. 1916=33 I- C. 255 = 107 P. W. R. 1915. 

-- Real owner. 

Payment to benamidar binds real owner, if 
made without notice and objection by him, (Krish- 
nah and Odgifs, yy) Anthaya Hegade v. 
Manjaya Shettv. 14 L. W. 371 = 

41 M. L. J. 393=11921) M. W. N. 642= 

69 I. C. 642 = 45 M. 84. 

- ■ ■ ■ -—-^Real owner—Rights ofSuit for rent — 
Payment to real owner. 

Payment of rent to the real owner absolves the 
teilant from liability to the benamidar. {Seshagiri 
Aiyar, y.) Muthusamy Aiya? v. Solai Konan. 

25 1. C. 679=26 M. L. J. 597. 

—• ^ ^•^•Real owner—Liability under lease in 
favour of benamidar. 

Where a lease is taken in the name of a bena- 
midar^ the plff. lessor is entitled to bring his suit 
for the thika rent either against the beneheial 
owner or his farzidar^ and it is not necessary that 
the plff. should be aware at the date of the incep¬ 
tion of the tenancy of the interest of the beneficial 
owner in order to maintain his suit against him. 
iCoutts and Mucpherson^ yy.) Malik Tharat 
Karim v. Musst Bal Kuart. 

64 L C. 515 = 2 P. L. T. 740. 
Right to Execute Decree. 

- Right to execute decree. 

The principle in which a benamidar has 
been allowed to maintain a suit applies equally to 
the execution of a decree. (Chamier am Piggott, 
yy.) Kamta Prasad v. Indomati* 

37 All 414 = 29 I. C. 593=13 A. L. J. 557. 

——-- 'Right to execute decree. 

A 'benamidar decree*holder cannot apply for 
ipxecufion of ^ decree and such an application will 


j not be a step-in-aid of execution for the real 
i decree.holder’s application. 9 0. C. 63 Foil. 20 
C. 388 dist. (Stephen and Mullick^ yf*) Ramlal 
Pahari V . Babulal Barik. 25 L C. 555. (C.). 

- 'Right to execute decree. 

A benamidar assignee of a preliminary decree 
can apply for final decree and for execution. 

1 (ChaiUrjee and Walm%ley, yy.) Prasanna Kumar 
: V. Asutosh Roy. 20 I. C. 685 = 

j 18C. W.N.450. 

- Right to execute decree—Assignee. 

Where it is practically admitted that the real 
j beneficial owner of a decree purposely assigned 
! the decree in the name of another in order to 
J enable the latter to execute the decree for the 
^ benefit of the former, the latter benamidar would 
; be entitled to execute the decree, the assignment 
constituting him a trustee, for the former. (Sada- 
siva Iyer and Bakewelly yy.) Chellam Chetti v. 
Seem Chetti. (1918) M. W. N. 226= 

I 431. 0.801=7 L. W. 201. 

i Right to Sue. 

——‘Right to sue — ‘Decisipn —resjudicata— 
Relationsh'p between benamidar andreal owner. 

A system of acquiring and holding property and 
even carrying on business in names other than 
those of the real owner, usually called the b^nami 
system is common in India and so long as benami 
I transaction does not contravene the provisions of 
1 the law, the Courts are bound to give effect to it. 

I The benamidar has no beneficial interest in the 
business or property that stands in his name ; he 
represents the real owner and is a mere trustee 
for him. A benamidar can therefore sue in his 
own name to recover property vested in him as 
such. In a proceeding by or against the benamidar 
I the person beneficially entitled is fully affected by 
the rules of res-judicata. It is open to the latter to 
be joined in the action, but whether he is made 
a party or not. the result is fully binding on him. 
16 C. 364 ; 25 C. 98; 3d C. 265; 30 M. 245 ; Over¬ 
ruled, 37 A. 557 (P. C.) rei. (Mr, Ameer AH.) 
Gurnarayan V . Sheolal Singh. 46 Cal. 566 = 

17 A. L. J. 66=36 M. L. J. 68 = 
9L. W. 335=23 0. W. N. 521= 
49 I. C. 1=1U. P.L. R.1(P. C). 
[0. A. from 7 I.C. 218J. 

- Right io sue — Ejectment. 

A benamidar can sue for ejectment for property 
standing in his name. 18 All. 69; 21 All. 380; 17 
A. L. J. 163, Foil. (Sluarty y.) Shafi-oddin 

Mt. Hormat. 70 I. U. 849 = 1923 A. 10. 


Right io sue—‘Mortgagee. 

« 

A person named in the mortgage deed as a 
mortgagee is entitled to sue upon it even if he 
is a benamidar. 21 A. 380 foil. (Richards^ C. y. 
and Banerjeey y.) Parmeshwar Dat Anardan 

Dat. 37 All 113 = 261.0.507= 

13 A. L. J. 24. 

••^Right to sue — Ejectment. 


A benamidar^ purchasing property for the mort¬ 
gagee at a Court Sale under a mortgage decree, 
can sue for recovery of the property without 
joining the mortgagee as party. (Shah and Hay* 
wardy yy-) Ramchandravithal BhaT v. Gajaman 

Naryan Deshmurki. 22 Boxu. L. B. 296= 

561. 0.349 =44 Bom. 352. 
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BENAMIDAR-Right to Sue. 


„ Rigr/i* fQ sue. 

A A^namielar has no right to bring a suit claim¬ 
ing tiUe and for possession when he is suing in 
effect the beneficial owner. 23 Cal. VV. N. 521 
Dist. (Sawdmox, C. y. aftd Ghose^ Damodar 
Mandal V, Karamat Ali. 1923 Cal. 536. 

- Right to sue. 

A fcrnamidar can maintain a suit for recovery of 
possession. (Neiitbonld, y.) Mafizuddin How- 
LADAR V . Mahomed Islam Chowdhury. 

67 I. C. 741 = 1923 Cal. 231. 

■ - Right to sue—Obstruction t) light and 

air* 

A suit by a benami lar for the r.;moval of an 
obstruction to access of light and air in a house, 
is maintainable 46 Cal. 566 Ref. (Mo^kerjee and 
Ponton, yy) Pamchu Gopal Chatterjee v. 

Matanoini Debi. 64 I. C. 581=35 G. L. J. 43. 

' — Right to sue, 

S ^ 

A benamidar mortgagee, is entitled to sue on 
the mortgage even though he has not added the 
beneficial owner as a party to the suit. (Mookerjee 
and Buckland, yy ) Krishnajiban tr. Mahammad. 

631. C. 244=33 C.L. J. 389. 

- Right to sue—Benejicial owner impleaded 

as Co-deft* — Decree, 

A suit by a benamidar to recover money will 
not be decreed where the beneficial owner of 
the money is before the Court as a party, but 
the Court might, by making the beneficial owner, 
a co-plff. decree the suit. In the absence of i 
evidence that the money does not belong to the 
benamidar, the Court will give him a decree. 
(Fletcher and Cuming, yy.) Kanat Lal Khan v. 

Toolsi Manjuri Dasi. 54 I. C. 21 (C.). 

Right to sue — Ejectment—Addition of real 

owner* 

A benamidar C2it\not maintain a suit for posses¬ 
sion. Where the addition of the real owner as 
party would necessitate a complete alteration of 
the plaint, he will not be added as a party. 

6 C.L. R. 102; 18 W. R. 140; 24 C- 34 Ref. 
(Mookerjee and Wahnsley, yy *) Surendra Nath 
Ghose V * Kali Gopal Mozoomdar. 

45 Cal. 920=42 I. C. 431=26 C. L. J. 333= 

22 C. W. N. 367. 
[This view is no longer law—Bee 46 C 566= 

49 I. C. 1 (P. C.)]. 

•“Right to sue—Partition and money claim* 

A benamidar could not ask for a partition of 
joint immoveable property. The Calcutta High 
Court maintains the right of benamidar to enforce 
a money claim by a suit while denying the right 
to suits for land under which category falls 
partition of immoveables. Enforcement of money 
claim even when such claims are associated with 
land bear no analogy to partition though there is 
no consensus of judicial opinion as regards mort¬ 
gages and leases. (Mookerjee and Newbould, yy ^ 
Atrabannessa Bibi V. Saftullaah Mia. 

43 Cal. 504=311. C. 189 = 22 C. L. J. 259. 
[The distinction drawn here is no longer law. 

. See 46 Cal. 568=49 I. C. 1 (P. C.)] 

—to sue — Appeal — Ejectment—Appeal 

by party found to be benamidar. 


In an ejectment; suit against several defts. 
it was found that one of them was a benamidar 
of several others. The lower court passed a 
decree in favour of the plffs. making all the 
defts. liable for mesne profits and costs. Upon 
an appeal having been preferred by the benamidar 
deft, alone against the whole decree, held 
that the appeal was maintainable and as the 
ground was common to himself and to the 
other defts. so far at least as the question of 
mesne profits was concerned the whole case 
came under review in appeal inasmuch as there 
could be no decree for mesne profits without 
one for possession. (Chatterjee and Wahnsley, 

MOOTOOKHDHARI ShUKUL V* JUGDIP Narain 

SiNOH. 19 c. W. N. 1319=281 C. 343 = 

21 C. 1j. j • 261. 

- Right to sue—Ejectment* 


A benamidar cannot bring a suit for possession 
of immoveable property. 33 C. 265 ; 24 C. 34 ; 24 
C. 644; 12 C. W. N- 409 foil. (Mullick, j.) 
Jaoat Tara Debya v, Namada Kanta Banerji. 

24 I. C. 801 (C). 

[This is no longer law—See 46 Cal. 566 = 

49 I. C. 1 (P. C.)] 

Right to sue—Mortgagee-Suit without 


making beneficial owner, a party 

A benamidar mortgagee is entitled to sue on 
the mortgage without making the real owner 
a party to the suit and the decision in such a 
suit is binding upon the real owner as the 
suit must be presumed to have been instituted 
with the full authority of the real owner. Semble-^ 
A benamidar cannot sue for recovery of posses¬ 
sion of immoveable property. 39 C. 265 dist., 24 
C. 644 ; 17 W- R. 19z Fol. 1 1. C. 522 ; 22 W. R. 
413; 10 C. 697 rel. {Mookerjee and Beachcroft, 
yy.) KiRTiBASH Das V. Gopal Jeo. 

^ 19 C. L. J. 193=20 LC. 499 = 

IR n W. N. flU 


- -Right to sue— Ejectment—Purchase at 

Revenue sale—Right of suit. 

A benamidar purchaser at a revenue sale 
cannot sue for possession of the lands comprised 
in the sale certificate. 30 C. 265 rel. on. (Coxe, 
y ) Ram Ratan Purohit v. Sikdar Ali. 

14 X. C. 10 (C-). 

[This is no longer law—See 46 Cal 568 = 

49 I. C. 1 (P. C.)] 

- Right to sue — Ejectment* 

A benamidar cannot sue or recover possession 
of property of which he is merely a benamidar 
and had himself no interest in the property. 
39 C. 265 foil. (ChatLrjee, y.) Brojonath v. 
Uday Chandra. 9 I. C. 487 (C). 

[This is no longer law—See 46 Cal. 566 = 

49 I. C. 1 (P. C.)] 

--- Right to sue—Real owner not implea ded. 

So long as the transaction does not offend 
any provision of law, a benamidar can sue 
in respect of property or debt standing in hia 
name even without impleading the beneficial 
owner. (Scott-Smiih and Martineau, yy*) Bhana 

Mal V. Beli Ram. 1 162 L C. 799 (Lah.). 

■- Right to sue —Benamidar not io be guilty 

of fraud or accessory thereto. 
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BENAMIDAR-Right to Sue. 

A henamlddr can sue in his own name in 
certain cases but he must come into Court 
with a clean case. The parties cannot be 
allowed to keep changing their positions and 
must be bound down by the case set up 
originally in the plaint. (ChevU, Off^. C. y.) Beli 

Ram V, Bhama Mal. 55 I- C. 836 (L.). 


-- Right to sue—Real owner not a party. 

A henanildar represents the real owner and 
an action can be maintained in his name in 
respect of the property although the beneficial 
owner is no party. 46 Cal. 566 (P. C.) foil. A 
henatnidar mortgagee can sue for possession of 
the mortgaged property, {Brtadwav, y,) Rura v, 

Abdul Majid. 55 I- C. 431 (L.). 


Right to sue — Mortgage, 


An assignee of a mortgage, though a mere b^na- 
wm/rtr is entitled to sue on the mortgage. 36 M. 
L, d. 68 (P. C.) foil. 80 M, 245 overruled. (Wallis 
C. y,, Oldfield and Sediagirl yy d 

Vaitheeswara Iyengar v. Srinivasaraghava 
Iyengar. 42 Mad. 348=36 M. L. J. 296 = 

50 I. C. 309=9 L. W. 362 = 25 M. L. T. 351 = 

(1919J M. W. N. 299 (F. B.). 


-- Right to sue — Pyo7nissory note—Promisee 

benami/(9r ojte of the promissors. 

Where two persons executed a promissory note 
to the plaintiff henanii for one of themselves the 
executants, it was held that the promisee of a 
note of which he is in part the promissor cannot 
maintain the suit and therefore the plaintiff who 
wasihis benamidar also cannot maintain the suit. 
The benamidar cannot be in a better position than 
the real owner, ( \ yling and Seshagiri Aiyar, yy.) 
Ramam Chetty V. Pasuhathy Iyer, 

491. C..41=24 M. L. T. 502. 


Right to sue— Mortgagee, 


.A benami mortgagee can sue on the mort¬ 
gage though the bepeficial owner is not added as 
a party to the suit. 19 C. L. J 193 ; 37 A. 1 Ki foil. 
Spencer and Seshagiri Iyer, yy.) Singa Pillai v. 

Ayyaneri Govinda Reddi. 43 I. C. 905 = 

41 Mad. 435 = (1918) M. W. N. 107. 


Right to sue—Extent of. 


The observations of the Privy Council in some 
cases that the benamidar has no title must be con¬ 
fined to cases where the benamidar sets up a title 
as against the real owner so as not to allow a 
third person to delay or evade performing his 
own undoubted obligations to the real owner of a 
right to the benamidar who is suing to enforce the 
right, even where the suit is an^ ejectment by the 
benamidar for possession of immoveable property. 
(Sadasiva Iyer and Bakewell, yy.) ChellaM Chei'ti 

V. Serni Chetti. 7 L. W. 201 = 43 I. C. 801 = 

(1918) M. W. N. 226. 

- Right to sue — Ejectment, 

4 I ' 

It is not open to a benamidar transferee to sue 
for ejectment. (Miller and Abdur Rahim, yy.) 
Srinivasa Iyer v, Krishnasawmy Iyengar. 

■ ■ 18 1. C. 274 (M.) 

. [This view is’no longer law.—See 46 C. 566 = 

49 I. C. 1 (P. C.)=42 M. 348 (F. B.)] 

'hpto jt4^,r“Execution of decree* 



BENAMIDAR-Right to Sue. 




I 


A benamidar can neither sue nor execute a 
decree on the basis of an assignment in his 
favour. (Krishnaswami Iyer, y.) In Re Muthu 
Kumara Asari. (1911) 1 M. W. N. 5 = 

. . 9 L C-40 = 9 M L. T. 137: ’ 

[This IS no longer law.—See 46 Cal 566 (P. C.) = 

(1918‘M.W.N. 226-EdJ. 

P^ght to sue—Relation io real owney-TEn' 
forceahility of benami transactions,. 

It is clear that benamidar can sue. 46 C. 566 
42 M. 348; 13 C. P. L. R. 33 Ref. 

This system under which property is acquired 
and held in names other than those of the real 
owner is a common practice in this country and if 
a benami transaction does not contravene the 
provisions of law, courts are bound to give effect 
to it. It has been held that a benamidar though 
he has no beneficial interest in the property 
represents in fact the real owner and as far as 
their relative position is concerned is a mere 
trustee for him. (Prideanx, A. y. C.) BalkriShna 

Lakhu. 68 I. C. 191=1922 Nag. 233. 


- —Right to sue—Mortgage, 

A benamidar mortgagee is entitled to sue in his 
own name on the mortgage. (Lindsav, y. C.) 
Nihal Singh v, Dular Singh. 

33 I. C. 615 = 18 O. C. 363. 


Right.to sue — Redemption. 


A benamidar can sue for redemption in his own 
name, and the beneficial owner is bound by the 
decision in the suit, though he was not a party. 
(yt<jala Prasad, y.) Bisudhanand v. Isri Singh. 

56 I. C. 599 (P.). 


Right to sue — Ejectment. 


A is entitled to maintain an action 

. for recovery of possession of immoveable pro¬ 
perty in his own name, without joining the’ 
beneficial owner as a party to suit. 46 C. 566, 
(P. C.) Rel. (Miller, C, y. and Adami, y.) 
Goiyan Dhangar V, Sheikh Dondar. 

521. 0.324 (P.). 

I 

- Right to sue — Pauper, 


To allow a benamidar to sue as pauper would 
contravene O. 33, R. 5'(e) C P. C. and it is there^ 
fore not permissible. (Mullick and y-wala Prasad, 

yy.) Charu SiLA Dasi V. Ha'ran Chandra. 

50 LC. 520 =1919 Pat. 232. 

- Right to sue — Ejectment, 




A benamidar cannot maintain a suit for posses¬ 
sion of immdveable property. 43 C; 504 Ref. 
(Ifuam, y.) Guyan Dhanoer v. GONDEft'. '■ 

4.5 T n 7Q4 (Paf \ 

[This is no longer law.—See ^ Cal 566 

49 I C. 1 (P. C.J] 

- —Right to sue — Ejectment, 

' ■ ' ' I 

A b namtdar has no interest in the land convey¬ 
ed to him and according to the long string of 
decisions of the Calcutta High Court he cannot 
maintain a^ suit for possession. (Chamict and 
ywalci Prasad, yy,) Begam Kuer v: J^ari 

Mahton. 40 I. C. 610* (Pat.). 

[This view is no longer law.—See 46 C- 566= 

49I.C.1(P.C.)] 
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BiSNAMlDAS—RiSht to Sue, 

Right to SHt" — Mortgagee, 

A has a ri^ht of suit on a martgaj^e 

of immoveable property in his favour and it is 
not open to the m.^rtgagor to question his riglit to 
recover the mortgage debt. {Fo.\\ C. y.) ^\x 

Tun V , Ma Waino Tha. 29 I. C. 892 = 

8 L. B. R. 205 = 8Bur. L. T. 240. 
Transfer of Property. 

- Transfer of property. 

A henamuiar who transfers property lield by 
him in that character, prima facU' transfers the 
interest of his principal and not his own status as 
•a henamuiar. The transferee takes tlie place of 
the true owner, {Stanvon^ .-I. f. (\) Mr Sauja 

v. Muralidar. 42 I. c. 715 = 13 N. L. R. 197. 

- Triin.<f< r of property —Estoppel. 

Where property held benafni is disposed of 
by the ostensible owner to the prejudice of the 
real owner, the latter cannot object. But the 
owner can get rid of the alienation by showing 
that it was without Ids acquiescence and that the 
purchaser had notice. (Parlett, f.) Mauno Kya 
U. V, P. L. U. N. Firm. 

23 I. C. 363 = 7 Bur. L. T. 8. 

BENARES HINDU UNIVERSITY ACT 
(XVI of 1915). 

-S. 20— Probate. 

The Benares Hindu University as a juristic i 
person is capable of obtaining probate of a will as 
an executor. (Stuart and Kanhaiya LaloA. f.iCs.) 
Benares Hindu University v. Kisendas. 

23 0. C. 233=7 0. L. J. 203 = 56 1. C. 335 = 

2U. P. L. R. (J. C.) 81. 

BENEPICIAL-Iaterest. 

See (1) Contract—Stranger. 

(2) Trust. 

(3) Trusts Act. 

Owner. 

See (I) Contract—Stranger. 

(2) Trust. 

(3) Trusts Act. 

BENEFICIARY. 

* 

See (1) Contract—Stranger. 

(2) Trust. 

(3) Trusts Act. 

BENEFIT TO ESTATE. 

See (1) Guardian and Ward, etc. 1 

(2) Hindu Uaw—Joint Family—Manager, ' 

(3) Minor. I 

BENEFIT SOCIETY. j 

“- Refund of subscriptions—Conditions—Suit ' 

for. I 

In a suit by a subscriber to a benefit society 
for refund of the subscriptions, held^ that if it 
was plaintiif who refused to continue his 
subscription, plaintitY must prove that he has a 
right to a refund and if so when, but if the ! 
defendant is responsible for the breach, the burden 
of proving ‘ that refund is not claimable lies on > 
the latter. (Lc Rosstgnol, y.) Ghulam Haidar y/. 
Mvssammat Bhagan. ! 

77 P. B. 1918 = 157 P. W. R. 1918 = 

-Vc V r V 471. 0.415=107 P. L.R. 1918. t 


I BENGAL ALLUVION AND DILUVION ACT 
! (IX of 1847). S. 3. 

I —^Deposit —Nomination of payee — Rights of 

payee. 

In the case of subsjripdons to a benefit society, 
if under the coiuract between the member and 
the society, the society un.icrtakes to pay a 
particular person, that person is entitled to the 
money though the member may have the power 
to select any person he chooses an.l tlmugh the 
nomination may be ambulatary in character so 
as to enable the member at tlic entire discretion 
to change the nomination or even to make the 
fund his own by merely observing the formalities 
prescribe.! by the rules. If there is an agreement 
lor cojisideration paiJ, between the policy holder 
and the nominee that has between tiie estate of 
nominator and the nominee the latter was' to 
receive the policy, then he alone would he entitled. 
(Abdur Rahim and S inivasa Iyengar, JJ.) Florina 
Marties v. Pinto. 

42 LC. 677 = 33 M. L. J. 476. 

BENGAL ALLUVION AND DILUVION ACT 
(IX of 1847). 

* 

—-- Accretions—Suit by Govt.^Lands apper- 

taining to defendant's estate. 

Certain alluvial lands were converted into 

separate estates solely for assessment and settle¬ 
ment. They never lost their relation to the 
parent estate: Held, that each of these Chur estates 
was a separate estate within Act (XXXl of 1858); 
and consequently, if any of the alluvial lands dis¬ 
appeared by reason of submergence under the 
river, they could no longer be treated as constitu¬ 
ent parts of those estates, and in the event of 
re-appearance they would have to be dealt with 
as new alluvial formations to which Act fJX of 
1847,) applied. (Norr.'s and Prinstp, fy.) Sara- 
DA Prasad v. Secretary of State. 

lire. 718=14 C. L. J.98. 

--— Applicability. 

Lands covered by the original Decennial and 
Permanent Settlement area ot within the scope 
of the Act. (Juuda Prasad and Ross,y yj.) Pam- 
nandan Sahay V. Jaigobind Pandav. 

2 Pat. 839=75 I. C. 955 = 1924 P. 213. 

-Ss 3 andG— maps—Any sttch new 

map meayiing—C }mpanson:~Evidence—Accretion — 
Onus. 

The expression “ any such new map ” plainly 
refers to the “ new map ” made according to ‘‘new 
survey ” as contemplated in Section 3. The sec¬ 
tion provides for periodical surveys at intervals 
of not less than ten years, after a revenue survey 
had been completed and approved. The object of 
the “ new survey ” is to ascertain the “ changes 
that may have taken place since the date of the 
last previous survey,—that is, changes by alluvion 
or direliction (not changes by possession). Section 
6 then imposes upon the revenue authorities the 
duty to assess what may be called added land, 
whenever on inspection of the new map it appears 
that land has been added to an estate paying 
revenue directly to Government, There must 
consequently be a comparison between two maps, 
made at an interval of not less than ten years 
and each showing the revenue paying estate 
concerned. That estate mu^t accordingly be iny 
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BENGAL ALLUVION AND DILUVION ACT 
(IX of 1847), S. 3. 

existence as a revenue paying estate if not before 
at least on the date of the first of the two maps 
taken as the basis for comparison. The true posi¬ 
tion is that the revenue survey map is taken as 
the basis of comparison ; but the comparison of the 
map is not conclusive. The comparison sets the 
revenue authorities in motion, and they may, then, 
on the best materials they can procure, proceed to 
assess what land they deem to be assessable. 
What is liable to be assessed with revenue is, 
land not previously assessed, not land which has 
been formed since the revenue survey map. In 
the determination of the question, whether the 
land sought to be assessed is added land, we have 
to determine the land included in the estate at 
the time of its creation as a permanently settled 
estate. For this purpose, the revenue survey 
map is valuable but it is not conclusive evidence. 
(Mookerjee and Rankin, JJ ‘) SaUdamini Dassya 
V. Secretary of State for India. 

50 C. 822=38 C. L. J. 47 = 1924 Cal. 197. 

-Ss. 3 and 6 — Assessment of revenue — 

special surveys if necessary, 

S- 6 of Bengal Act IX of 1847 does not require 
that before an assessment of revenue is made 
under the Act, there must be a special survey 
carried out under S. 3. The result of a survey 
made for the purposes of settlement under the 
B. T. Act could be utilised for the purposes of an 
assessment under Bengal Act IX of 1847, 32C.L J. 
402 Ref. (Mookerjee, A, C, jf. and Fletcher, y.) 

SoUDAMlNI DaSYA ChOUDHURANI V. SECRETARY 

OF State, 65 I. C. 76 (C.). 

-Ss. 3, 5, 6 and 9— of estates. 


To exclude estates from the operation of the 
Act it must be shown that the river-beds were 
included in the permanently settled estates. If 
the rivers were public tidal navigable river at 
the time of settlements it shows that their beds 
were not so included. (Mookerjee and Walmsley, 
yy.) Prafulla Nath Tagore v. Secretary of 

a L.^L 320=57 I. C. 29=24 C. W. N- 639. 

--S. 6 — Churs — Assessment* 

All Ohurs in non navigable river flowing through 
permanently settled estate are assessable to public 
revenue, {Viscount Cave.) Secretary of State 
FOR India v. Maharajah of Rurdwan. • 

49 Cal. 103 = 42 M. L J. 61=26 C. W. N. 619= 
35 C. L. J 92=48 I. A. 565=67 I. C. 835 = 
4 U.P. L. R. 1 (P. C.)=1922 P. C. 6. 

-^S. 6—Imposition of a sessment—Lands 


must be ‘ added ' lands* 

To entitle the Crown to impose an assessment 
under Bengal Act IX of 1847 it must be shown 
that the lands which are sought to be resumed 
and assessed with revenue are “ added ” lands 
within the meaning of S. 6 (t. r,) lands not in¬ 
cluded in the original assessment.# (Mookerjee 
and Cuming, yf^) Secretary of State for 
India v Upendra Narain Roy. 36 C. L. J«336 = 

711. C. 849=1923 0. 247. 

/ 

S- 6 — Additional assessment—Newly added 
prden,^*iPf>of on the Crqwn^Revenue and 
5—Emoimiiary value of. 


BENGAL ALLUVION AND DILUVION ACT 
(IX of 1847), S. 6. 

The object of Bengal Act IX of 1847 was to 
enable the Crown to impose assessment on lands 
gained from the sea or by alluvion or dereliction 
from the rivers. The expression any such new 
map ” in S. 6 of the Act refers to the new map 
according to the new survey contemplated by S. 3. 
The object of the new survey is to ascertain the 
change that may have taken place since the date 
of the last previous survey that is changes by 
alluvion or dereliction (not changes by*possessidn) 
5 Pat. L. J. 681 Ref, S* 6 imposes upon the revenue 
authorities the duty to assess what may be called 
added land, whenever, on inspection of the new 
map, it appears that land has been added to an 
estate paying revenue directly to government. 
There must consequently be a comparison between 
two maps made at an interval of not less than 
10 years and each showing the revenue paying 
estate. If not before, at least on the date of the 
first of the two maps taken as the basis for com¬ 
parison. (Mookerjee und Choizner, yy*) Raja 
Sreenath Roy v* Secretary of State for India. 

50 Cal 276=70 I. C. 510=36 C. L. J. 345= 

1923 Cal. 233. 


S* 6 — Notice—Amendment of* 


Notice served for the purposes of assessment 
under S. 7 of Act IX of 1847 can be amended. 
[Miiokirjee, A* y * C. and]Fletcher, y,) Soudamini 
Dasya Choudhurany V. Secretary of State. 

65 I. C, 76 (C.). 


S. 6 —Sunderban lands not paying revenue 


lands 
hhak'm 



to Government — Beng, Rezn* (XI of 1825) Rent 
Diara proceedings tor assessment of revenue—Suit 
for declaration in Civil Court, 

Under Act (IX of 1847) it must be shown that 
the land has been added to any estate paying 
revenue directly to the Government. Government 
as “ ow.jer ” of the Sunderban granted a lease of 
certain lands for a certain period with a covenant 
for renewal on a progressive rental There was 
no distinction between ‘ rent * and ‘revenue’ and 
the relation created by it was that of a lesser and 
lessee. The lessee was not allowed to claim an 
abatement of rent on the ground of dlluvion. In 
addition to his lease hold interest his other 
properties moveable and immoveable were liable 
to be sold in the event of the accrual of the 
arrears of the jama reserved by the lease. 
The lessee in the present case was not the holder 
of an ‘‘ estate paying revenue directly to the 
Government” and as such Act (IX of 1847) was 
not applicable. The relation between the parties 
was regulated by the contract between them sub¬ 
ject to Regn. (XI of 1825). The entire proceedings 
confirmed by the Board of Revenue assessing 
the lands with Revenue in the present case 
under S. 6 of Act (IX of 1847) were a nullity. 
The suit being one for a declaration that the 
proceedings under Act (IX of 1847) were a nullify, 
it could not be dealt with as if it were, a regular 
appeal from the decision of the Board of Revenue 
under S. 10 Ol. (3) of Regn. (Ill of 1828.) (Fletcher 
and Ghose, yy.) The Secretary of State for 
India v, Jatindra Nath Chaudhury. 

581. C. 778 «24 C. W. N. 737. 
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BBN6AL ALLUVION AND DILUVION RE 
QULATION (XI of 1825.) 


SN&m^r'sion and reformation in situ 


'.form 

(and, 


Acergtion to the neighbouring 

Defts. held certain lanvl as reformation in situ 
of which land they held under the Government 
in a Government KhasmahaL The land was 
submerged in 1S72 and re appeared in 1906. The 
land diluviated in the very same year that the 
tenants (defts) obtained a lease of the land from 
the Government. The defts. did not pay any 
rent during the period of submergence. Held, 
that though the defts. had no right to the 
land at the time when it re appeared, the pU'f. 
was not entitled to the land as an accretion. 
As the defts. were entitled to set up the rights 
of the Government, the plff's. suit was not 
maintainable. 4 Cal. 894 ref., 41 Cal. 6S3 dist. 
{N. 2 ?. Chaterjea and Panton, yy.) Aminadoi v. 
Tarini Charan Mondal. 

24C.W.N. 211 = 521. C. 673 = 

29 C. L. J. 584. 


' ^—Riparian owners in Fyzabad Dt. —Iqrarna* 
mas —How for binding as to custom of l!)hardhura. 

Iqrarnamas containing the declaration of the 
riparian owners in Fyzabad Ot. accepting the 
custom of dhardhura in thei villages’on either side 
of the Gogra are not adequate proof of the custom, 
in the absence of an entry to that effect in the 
Record of Rights prepared at the time of the 
settlement of 1865. [Ltindsiy, f C. and Kanhaiya 
Lai, A. y. C.) Janki Kuvwar v. Narendra 

Bahadur Pal. Singh. 23 I. C* 224 (Oudh.) 

-S. 3^*CItanges' means changes brought 

about by the action of river or sea. 

The word ‘ changes ’ in S 3 of the Act means 
changes brought about by the action of the river 
or the sea and not changes by the act of cne 
proprietor in annexing to his estate the property 
of another proprietor. Therefore a map prepared 
under S. 3 can never be said to be a map accord¬ 
ing to possession of parties. (Das and Adami, yy.) 
Bibi Wakilan V. Deo Nandan Prosad. 

5 Pat. L. J. 681=59 I. C- 298= 

2 Pat. L. T. 81. 

——S. 4— Chur land—Reformation in situ— 
Section not appH^^^ble, 

Where certain lands forming part of a patni 
tenure became submerged by river action but 
subsequently reformed in situ, they are not 
lands gained by increment within S. 4 of the 
Bengal Regulation (XI of 1825) and could not be 
claimed as an accretion either by the zemindar or 
the patnidar, (Ameer AH) Arun Chandra Singh 

V. I^VMiNi Kumar. 41 Cal. 683 -= 

22 I. C. 317 (P. C.)=411. A. 32 = 
18 C. W. N. 369 = (1914) M. W. N. 175 = 
15 M. L. T. 182 =26 M. L. J. 251= 
12 A. L. J. 243=19 C. L. J. 272 = 

16 fiom. Ij< R. 323. 


' V 


S. 4*— ’Gradwfl/ accretion. 


Gradual means slow and imperceptible. (Mears, 
C* y. and Tudball, y) Shorat Singh v. Ghulam 

Ezid. 55 L C. 366=18 A. L. J. 195. 




8. ^--.Accfetion^Slow proce$s-^Onus, 


BENGAL ALLUVION AND DILUVION RE 
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Where the villages are small in area and their 
common boundary but short in length, and the 
river a small one, shallow and fordable liable to 
sudden seasonal floods cutting away portions from 
the small estates, held the accretion of a few bighas 
per annum can hardly be said to be by gradual slow 
and imperceptible means. The burden of proof is 
on the party who claims the accretion to show that 
the accretion to the tenure has been of the nature 
contemplated by Hegn. (XI of 1825). (Tridball and 
Rafque, 'yy ) Raldeo Tkauurai v. Uora Nath. 

Misra. 29 I. C. 278 (All.) 

■3. 4i—Submersion of land under water — 
Re-appeavancc on Us old site—Identification— 
Ownei'ship, 

Land belonging to the pllT. which had sub¬ 
merged under a river re-appeared on its old site 
and was sufficiently identiHed to be the plff.’s 
land. It had not come out by gradual accretion 
nor by sudden cutting off by the action of the 
river, held, that the plff. was entitled to the land 
and that S. 4 had no application in the case. 
(Stanley, C. y . and Bmerjt, y .) Bhagwan Rai v. 

Gopi Rai. 10 1. C. 311 (All.). 

--— S. 4 — Accretion —Tenure — Title—Lease of 

accretion by Landlord. 

Under S. 4 of the Regulation, where land is 
added by gradual accession it becomes an accre¬ 
tion to the tenure of the person to whose estate 
it is added. When it becomes added to an under¬ 
tenant, the subordinate tenure-holder gets a title 
to it and the superior landlord cannot lease such 
accession of land to a third party. All that he is 
entitled to is to an increment of rent. (Mookerjee, 
C. y. and Fletcher, y.) Kari.m v. Afajuddi, 

641.0.805 = 33 C. L. J 531. 

- -Ss. 4 and 5 —Churs in non-navigable 

rivers — Resumability. 

Chars formed in non-navigable rivers forming 
part of permanently settled estates are not 
liable to further assessment of Government 
revenue. (Fletcher and Shamsul Huda, yy) 
Maharaja of Burdwan v. Secretary of State 
FOR India. 

46 Cal. 390=461. C. 305=220 W. N. 872. 

-^S. 4 — Accretion—Chur tn river—Right of 

tenant. 

Lands which have gradually accreted to a 
mokarari holding forming a chur in a small 
shallow river cannot be claimed by the Zemindar 
as forming a portion of his khaspatit but belongs 
to the tenant subsequent to payment of additional 
rent therefor. (Fletcher and Hnla,yy) Gobinda 
Hota V. Kristapada Singha Babu. 

45 I. 0. 929 (Cal) 

-^- -Ss. 4 and 5 —Dispute between Government 

and proprietor—Law applicable. 

S. 4 of the Bengal Regulation (XL of 1826) 
applies also to cases in which the dispute is 
between Jthe Government as the owner of the 
bed of the river and a proprietor whose land 
abuts on the river. 3. 5 can have no application 
to cases of accretions made owing to recession of 
rivers. 13 M. I. A. 467 ref. (Lindsay, y^ C) 
Secretary of State for India v. Jagadamba 

Dbbi. 271. C. 509=18 O^.C, ii8. 
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— . *S. i.--Diluvion —Accyition to esUxte — 

Liability to pay iw nnc. 

Orl account of a change in the course of the 
Ganges, lands lying on one bank became diluviated 
and gradually refonned on the other bank. 
They ucre sold for arrears of revenue and in 
default of purchasers the Government purchased 
it and brought a suit for declaration of title and 
possi^sion against the Zemindar, who claimed it 
as accretion and revenue free. Heldy even as an 
accretion, it is liable for revenue assessment, and 
the Zemindar cannot claim to hold it as part of his 
permanently settled estate. If a case of abandon¬ 
ment by the prior proprietors is set up and proved 
and then there is an accretion it must be reassess- 
ed before revenue can be demanded. (MAler C,y. 
and Foster, jy.) Maharaja. Keshav Prasad 
Singh v. Secretary of State for India. 

741. C.881 (Pat.). 

-^-S. 'IScope of. 

Where land, once washed away but reformed 
on the same site is shown to be recognizable and 
identifiable as land belonging to the owner of the 
site, the Regulation does not apply. So far as 
the land submerged its possession is deemed to be 
with the owner at the least when the owner can 
show that he was in possession at the time of 
diluvion and is not shown to be dispossessed within 
twelve years before suit. {Das and Adamty 
Gajadhar Prasad Sahoo v. Ualhib Ghulan Koer, 

5 Pat. L. J. 632 = 57 I. C. 744=2 P. L. T. 59. 

--—^—S. 4 —Land submerged and reformed — 

Possession — Presumption — Limitation* 

S. 4 of the Regulation does not apply to land 
which has been washed away and which reformed 
on Its old site and is identifiable and recognizable 
as land belonging to the owner of the site. 
During the period of submersion possession of 
lands remains, with the proprietor. (Das and 
Adamic yj.) Gajadhar Prasad v, iJulhin Gulab 

Kuer. 5 Pat. L. J. 632=57 I. C. 744= 

2 Pat. L. T. 59. 

— S. i-^Acevetion—Riparian right — Boun¬ 
dary between estates—Deep stream. 

After recession and encroachment by the 
Ganges the land washed away and afterwards 
reformed on the old ascertained site, is not land 
gained by increment, within S. 4 of Reg. (XI of 
1825). 13 M. I, A. 467 ; 18 W. R. 113 ; 24 C. 489 

(P. C.) Rel. In the Shah^bad Dt. there is no cus¬ 
tom by which the deep stream of the river is re¬ 
cognised as the boundary between estates on each 
side of the river. (Coutts and Das^ yy*) Lala ‘ 
Lachmi Narayan Lal V* Maharaja Bahadur 
Kesho Prasad SiNGti. 5 P. L. J. 1 = 

52 1.0.147 = 1920 Pat. 102. 

--—S. 4 —Alluvion land — Accretions — Proof— 

Onus. 

Where a party can show that chut 4and is in 
' reformation in situ of land identifiable as 
"tiis own he is entitled to that land though it may 
h£^Ve been for a ‘ period submerged. It is not 
' sufficient fot* such a claimant to show that the 

a river-bed which has been 
fd^^'tijBce^ary for him to show 



I 

■ that the land claimed had previous existence and 
I was reformed. S. 4 of the Regulation 1825, as a 
whole, was not intended to apply to land which 
^ has been previously in existence as the property 
j of individuals, S. 5 was intenJe.1 to apply to such 
! lands. The bed of a large and navigable rive^ 

! would not be settled with a private owner. 13 
i M. I. A- 467, 4 M. 1. A. 403, 3 Cal. 793, 27 All. 685 
: Ref. (Chapman and Roe^ yy.) N vndkishore Jag'Ati 
' V. Nidhi Bhhara. 3 Pat. L. J. 438 = 

I 1918 Pat. 261=47 I. C. 102 = 5 Pat. L*. W. 194. 

-^S. ^—Applicability of. 

S. 4 also applies to rivers, the beds of which 
are private property. (Mnllick and Atkinson, yf,) 
Puri D>^s v. Kahlu Behara. 

381. 0.135 = 1 P.L.J. 536. 

-S, 4 (1) — Accretion. 

Where the land in dispute form::d an accretioq 
to rent free tenure it was held that in a suit for a 
, declaration of title to it and recovery of mesne 
profits that the plff. was entitled -to possession 
but that he could hold it only on payment’of rept 
to the patnidar that as he had not paid rent to the 
patnidar he was not entitled to meSne profits and 
that the plff. could not claim to eject a bona 
, tenant put in by the superior holder. (Muoker- 
jee and Beachcroft, yj.) Rajendra Nath Roy 
V. Nanda Lal Guha. 18 C. W. N. 1206= 

! 261. 0.977=19 C.L. J, 595. 

! - S. 4 Alluvion — Accretton-^Claim to-^ 

i Original boundary ascertainble, 

S. 4 of the Regulation requires that the accre¬ 
tion should be gradual and not that it should 
necessarily be slow and imperceptible. All 
accessions by gradual alluvion are treated alike 
j irrespective of the rate of formation. The fact 
that the original boundary is Kuam or ascertain" 
able does not make a difference. (Batten, Offg. 

I y. C) Govind Rao V. Ganapathi. 

! 45 I. C. 425 = 14 N. L. R. 97. 

■ t 

\ - S. 4 (1) —Gradual accretion—Meaning of 

The question as to what amounts to gradual 
j accretion under S. 4 (1) of the Regulation, must 
depend upon the nature of the river, the manner 
I of the accretion, and the quantity of the land 
j thrown on each year. It need not be impercepti- 
‘ ble. (ywala Prasad, C, y. S* Das, y.) Khubi 

■ Mahton z'. Lachmi Das. . 63 I. C. 704 = 

! 2 Pat. L. T. 699. 

: -S. 4 (1)— ‘ G.iincd '—Meaning of—-Gradual 

accession. 

The word ‘gained’ in S-4 (I) does not mean 
land washed away and afterwards identiflqd as 
having reformed on its old site. A case under 
the said clause ia not made out where the land in 
dispute is shown to have reformed on its old 
j identifiable site, (Das and Adami, yy.) Brah- 
MANAND Singh v. Dund Bahadur. 

IP. L. T. 229 = 56 LG. 344=1920 Pat. 245= 

' 2. U. P. L. R; (F.) 111. 

; -- "S. 4, C. (1) River-beds, right in. 

% 

The beds of spnall and shallow rivers are the 
property of zamindars subject to assessment of 
revenue when dried up. When a river drie 9 
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up, a neighbouring talukdar cannot treat it as 
&n secretion to his tuluc]* When a taluqdar 
grants a lease of a river bed when it is under 
waters, the lessee cannot hold it as a raiyat as 
against the proprietor when the bed dries up 
and the lessee cannot be a lessee in good faith. 
(Holmwood and Chapman, yy.) Ramjan Au v. 

Maharah Au Khondkar. 26 I. C. 406 (Cal). 

—- :-S. 4, Cls. (1) and (2)^GradHal accession — 

What ts sadden change in course of river—Vertical 
occreHon, 

It cannot be assumed that what is not sudden 
is gradual. For, an accretion to be ‘gradual* 
under the Regulation it must be slow and imper¬ 
ceptible so as to render identification practically 
impossible. What is called ‘vertical accretion ’ 
does not fall within the scope of the Regulation. 
13 M. I. A, 467; 27 All. 655 ref. 28 All. 647 rel. 
(Harrington and Carndnff, yy.) Abdul Huq v, 

SuBAjAN. 181. C. 855 (Cal). 

■S. 4 (3) —Chur land—Question of title* 

The question of title to a chur thrown up in a 
large navigable river, must be determined with 
reference to the condition of things at the time 
when the chur was first formed and the terms 
ofS. 4(3);but before applying this section the 
Court must determine whether the bed of the 
river in which the chur is formed belongs to the 
public or to some individual. (Mukherji, A* C, j. 
and Fletcher, y,) Surendra Nath Mitra v. 
Secretary of State. 60 I. C. 395 (Cal). 


BENGAL CESS ACT (IX of 1880), S. 5. 


——V XXXiJ J 

ACT (XXXI of 1858.) 




-^S. 1—Alluvial land—Settlement—Effect. 

Where alluvial land has been settled as a 
separate estate with jama, it ceases to have any 
manner of connection with the original estate. 
{M<^kerje€ and Rankin^ yy^) Saudamini Dasya 
V* Secretary of State. 50 Cal 822^ 

38 C. L. J. 47=1924 Cal 197. 

-S. 2—Alluvial accretion—C* P* Code 

S* 103, * 

Certain lands were formed by gradual accretion 
by recession of a river and the lands so formed 
were resumed by the Government and settled with 
the plaintiff. The land was held by the deft, 
under a lease granted by plff, co-sharer proprietor 
to the extent of 23rd share and other co-shares. 
In a suit by the plff. for recovery of rent, held, 
that in respect of the share, plff, was bound by the 
lease and could realise rent at the rate mentioned 
therein and that in respect of the rest, the plff. was 
in the position of a stranger and could realise 
rent at^ the rate assessed by the settlement 
authorities as payable by the under-tenure holder 
of the original estate. As the settlement authori¬ 
ties did not determine the fair rent payable by the 
tenure-holder the fair rent was assessed by the 
High Court acting under S. 103, C. P. Code. The 
co-sharers of plff. were not necessary parties to 
the suit. (Mookerjee and Beachcroft ) 

Mukhtakeshi Dasi V* Srinath Das. 

19 C. L. J, 614=26 1. C. 215. 


-Ss. 4 and b—Applicability-M^ct—Allu' 

vial land—Accretions — Proof—Onus—Quantam* 

On proof'that Chnr land is a reformation in situ 
of land identified as his own the party is entitled 
to it although it was submerged for a time. S. 4 
does not apply to lands previously in existence but 
S. 5 applies in such cases. A small and shallow 
river is one as opposed to a large and navigable 
one. The bed of the latter would not be settled 
with a private owner. (Chapman and Roe, yy,) 
Nanda Kishorb Jaoati V, NiDHt Behara. 

3 P. L. J. 438 = 5 P. L. W. 194 =47 I. C. 102= 

1918 Pat. 261. 


BENGAL CESS ACT (IX of 1880). 

Ss. 4 and H~“ Holdey of tenxtye ” 

whether includes a raiyat* 

Under this Act, a raiyat may be a tenure- 
holder. S. 41 draws a distinction between the 
holder of a tenure and a cultivating raiyat but 
not between raiyat and the holder of a tenure. 
(yenkins, C. y, and Chatterjee, y*) Peary Mohan 
Roy V, Sarat Kumari Debi. 

14 I. C. 177=15*C. L. J. 428. 

S. 4 —Annual value* 


BENGAL ALLUVION AND DILUVION RE¬ 
GULATION (IX of 1847). 

-Ss. 6 and IQ—Scope of* 

The expression “ Estates paying revenue directly 
to the Government ” does not include the lands 
let on lease by the Government without any 
distinction between “ rent ** and “ revenue *’ under 
S. 6 of the Bengal Alluvion and Diluvion Act, 
Hence the new acquisition to such land is not 
separately assessable under the Act. A civil suit for 
the declaration of the proceedings under Bengal 
Alluvion and Diluvion Act confirmed by the Board 
of Revenue as a nullity is not an appeal under 
8. 10, Cl. 3 of Regulation (III of 1828.) (Fletcher 
Ghose, yy*) Secretary of State v* Jatindra 

Nath. 58 I. C- 778=24 Q. W. N. 737. 

17 


Under the Act annual value of a tenure is the 
rental on which the cess at half-an-anna in 
the BUpeeis to be calculated. (Coutts and Das 
yy.) Abbas v. Premsukh Dass. ’ 

58 1. C. 878=IP. L. T. 455. 


Cl 64r-Arrears of cess— 

Sale of holding—Prior encumbrances are not affected 

—Rent free tenure—Liability to fay cess—Notice 
— Presumption. 


Where a holding is sold in execution of a 
decree for cess the purchaser obtains only the 

right, title and interest of the tenant. The pur¬ 
chaser does not hold the property free of encum¬ 
brances created by the tenant prior to the sale nor 

‘he encumbrance. 25 C. 179 ref. 
The liability to pay road cess does not by itself 

create a charge on the property. It is a p^sonal 
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liability enforceable under the Public Demands 
Recovery Act by the sale of the judgment-debtor’s 
interest. 30 Cal. 778 foil. In the case of a rent 
free tenure the liability to pay cess to the 
superior landlord arises only when the require¬ 
ments of Chap. IV of the Act are complied with 
by the publication of the extract from the valuation 
roll. There is no presumption under S* 114 
illustration (c) of the Evidence Act with respect to 
notices prescribed by S. 52 of the Cess Act. The 
onus is on the person claiming the right to the 
payment of the cess to prove that the formalities 
prescribed by the Act have been complied with. 
13CaLl9;25 Cal. 727; 15 Cal. 327 foil, {^wala 
Prasad and Ross, JJ.) Pitamber Chowdhury v. 

Rahmat Ali. 1922 Pat. 167—1 2W— 

3 Pat. L. T. 282=65 I. C. 138=1922 P. 303. 

-Ss, 6 and 72 — Object of—Mines—Royalty 


—Annual profits — Assessment. 

The policy of Bengal Act (IX of 1880) is that 
all persons who benefit by the maintenance and 
construction of “ roads ” and other ^eans of 
communication or “works of public utility’’ out 
of the cesses, should bear the liability of paying 
the same. The liability for cess lies on both 
“occupier” and “owner” of mines. On the true 
construction of S. 6, the term “annual net profits” 
has reference to the property and not to the 
individual. The royalty or the percentage on the 
profits of a mine payable by mine owners to the 
proprietor of the land in which the mine is situate, 
is assessable to cess under S. 6. [Mr. Amir Ali) 
Manindra Chandra Nandi v. Secretary of State 
FOR India. _ 

38 C. 372=381. A.31=15 C. W.N. 201 = 
8 A. L. J. 140=13 C. L. J. 124=9 M. L. T. 196= 

13 Bom. L. R. 82=21 M. L. J. 365 = 
9 I. C. 311=a911) 2 M. W. N. 53 (P. C.). 
[On Appeal from 34 Cal, 257.] 

.-Ss. 14 and 20 — Suit for rent under kabuli- 


yat not under the Act* 

S. 14 of the Act does not apply to a suit by a 
landlord for recovery of rent under a kabuliyat 
and so S. 20 does not bar a Court from giving the 
plff. landlord a larger amount than is shown in 
the cess return. {Fletcher and Te%tnon,\yy.) Shri- 

MANTES LaLMAITY V. SiBU RaUL, 

37 I. C. 755 (Cal.). 

S. 20 —Statement in road cess return* 

A statement made by a landlord in a road cess 
return is more than an admission under S,'20 of 
the Cess Act and there is a statutory bar to 
recovering rent at a rate higher than that shown 
in the cess return, {Newbould, y.) Prasanno 
Kumar v. Sib Krishna Singh Sarma. 

53 I. C, 202 (Gal.). 

-S. 20 —•Zerait land in occupation of tenant 

_ Entered as Zerait in cess return—Suit for the cess. 

S. 20 of the Bengal Cess Act (IX of 1880) does 
not deprive a proprietor who by a mistake enters 
a piece of land in 'wrong part of his return, of his 
right to claim rent. The object of the Cess Act 
is that no land within the estate should escape 
assessipent.. immaterial for this purpose 

Zefaitisindk is entered as in the possession 
of aSfoiot or KhM poasession' or the Zatnindetr. 


BENGAL CESS ACT ilZ of 1880), S. 30. 




The Zamindar will be liable to punishment only if 
he enters land of one class in another class. Mul- 
lick,y.) Sir Narain Singh v. Sabhool Khan. 

27 I. C. 304 (Cal.).. 

- S. 20 and Sch. A, Part 1—Tenanrs name 

not entered—Suit for rent. / 

In cess return under part I of Sch. A of the Act, v 
a landlord put down the names of his bataijot 
raiyats. Subsequently he brought rent suits against 
them. Held, the return should have been made 
under part II or part III of the schedule and the 
names of the raiyats or tenure-holders should have 
been mentioned. There was therefore no proper 
return within the Act. oodroffe and Richardson, 
yy.) Samdain V. Kamala Kant Jha. 

^ 15 I. C. 424 (Cal.). 

- -S. 20— Road cess return—Right of land- 

lord to recover rent at a higher rate — B. T . Act, 

Ss. 105 and 109 A. 

S. 20 of the Cess Act, 1880, is not a bar to the 
landlord recovering rent at the rate settled in a 
proceeding under S. 105 of the Bengal Tenancy 
Act, 1885, when the road cess return showing a 
lesser rate was filed prior to such proceeding. 
Coutts and Ross, yf.) Nazir Rai v. Maharaja 
Kesho Prasad Singh Bahadur. 6 Pat. L. J. 622— 

65 I. C. 3=3 Pat. L. T. 141= 

4 U. P. L. R. (Pat.) 23=1922 Pat. 57=1922 P. 55. 

- S. 20—Entry in part J, Sch, A—Error in 

—Suit for rent. 

Where a holding is wrongly entered in part I, 
Sch. A in the returns made under the Bengal Cess 
Act, instead of in part II, the entry does not bar 
a suit for rent in respect of the holdings under 
S. 20 A of the Cess Act. 27 I.C. 304 foil. 41 I.C. 404 

not foil. {Chamier, C. y. and Sharfuddin, y.) 
Ramgovinda Chaudhri V. Thakur Dayal Jha, 

2 Pat. L. W. 41=431. C. 501 = 

2 Fat. L. J. 653. 

- ‘S. 20 — Land entered as zerait tn road cess 

return—Suit for rent. 

Where a tenant land was described as zerait in 
the road cess return owing to a ^dispute at the 
time between landlord and tenant. Held, that as 
there was no wilful or dishonest misdescription 
and as the land was mentioned in the road cess 
return though not as khas. S. 20 of the Beng. 
Cess Act was no bar to suit for rent in respect 
of the land ultimately proved to be cessed, 
[Harrington and Newbould, yy.) 

Singh v. Ramoo Singh. 43 I. C. 497- 

2 P. L. W. 42 (foot-note), 

- S. 20 (a )—Land entered as malik land 

in part I of the return — Rent, suit for. 

When any holding, estate or tenure in respect 
of which a return has been made, is entered by 
the maker thereof in Part I of the Return the 
maker is precluded from suing for any rent 
whatsoever in respect of any land holding or 
tenure forming part of the estate which the return 
relates, unless the holding or tenure, the rent of 
which is sought to be recovered was created after 
the lodging of such return. (Atkinson^ y.) 
Jugal Kishore Sahai v, Hanuman Mahton.^ 

411.0.404=2 Pat. L. W. 38. 

--—S. 20(b)— Applicability fobhaoU holding 

Road cess return-^Right of landlords 
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I 

S, 20 (b) of the Act docs not apply to bhaoU 
batai holdings and the landlord is entitled to 
recover rent at a higher rate than that mentioned 
in the road cess return. (Chatnier, C. y, and 
Mullick y.) Upendka Lal Misua Moti 

Thakur, 1918 Pat. 166-411. C. 61- 

2 Pat. L. W. 35-2 Pat. L. J. 617. 

-S. 41 — Patni lease. 

Parties can contract themselves out of the pro¬ 
visions of S, 41 of the Cess Act, {Richardson and 
Suhrawardy, yy.) Raja Bhupisndra Narayan 
S iNHA v. Midnapork Zemindari Co., 

681. C. 937-1922 Cal. 300. 

- S. 41 —Lafids held on Payment of rent in 

kind—Liability io pay cess^ 

Irrespective of whether rent is payable in cash 
or in kind, cess - is payable in respect of all 
lands held by a cultivating raiyat. (Breit^ y.) 
JooESH Chandra Roy v. Annada Charan Chow- 

DHURY. 68 I. C. 662-26 C. W. N. 368. 

‘ 'S* 41 — Cesses — Liabilities^ if can be modi¬ 
fied by contracts 

The liabilities of landlords and tenants in 
respect of cesses under S. 41 must^ be determined 
according to the statute unless a clear provision 
to the contrary is made in the lease. (Mookerjee 
and Roe, yy.) Govinda Chandra v. Lalit Mohan. 

33 L C. 352-22 C. L. J. 571. 

- S. 41 —Contfact io pay cess is not illegal. 

Neither S. 41 nor any other section of the Act 
prohibits or renders illegal a contract to pay cess. 
3 C. L. J. 337 foil, (fwala Prasad and Ross, yy.) 

PiTAMBAR ChOWDHURY V* RaHMATALI. 

3 Pat. L. T. 282-1 Pat. 218 = 651. C. 138= 

1922 Pat. 167=1922 P. 303. 

-- “S. 44 — Apportionment of cesses. 

A co-proprietor can get apportionment of cesses 
basis other than that of Land Revenue by an 
objection under S. 44, after a separate account for 
payment of Land Revenue is opened. (Richardsoyi 
and Mullick, yy.) Narendra Narain Singh v, 
GoPisundari Dasya. 25 I.C. 366 (Cal.). 

- S. 44 —Apportionment of cess between co- 

Skarers—Separate accounts—Opening of 

After the opening of separate accounts for the 
purpose of the payment of the Land Revenue, the 
Dnly way in which a co-proprietor can obtain an 
apportionment of his cesses payable to him on any 
basis other than the basis of the amount of land 
revenue to whichihe is liable, is by preferring an 
objection in accordance with S. 44 of the Act. 
The Civil Court has no jurisdiction to alter the 
apportionment. {Richardson and Mullick, yy.) 
Narendra Narain Singh v, Gopisundari Dasya. 

201. C. 152 (Cal.). 
-- S. 44 (2) — Annual rent — Cess. 

Amount to be recovered as cess every year 
from raiyat by landlord, is to be calculated on the 
amount of rent of the particular year. (Chamier, 
C. y. and Skarfuddin, y.) Sheoprasad Singh r. 

Lal Babu. 39 I. C. 505-1 Pat. L. W. 677. 


BENGAL CESS ACT (IX of 1880), S. 64. 

-S. 4:7- Scope of 

As laid down in S. 47, the procedure for levy 
of ccss is the same as that for recovering arrears 
of rent. The expression “ in the same manner 
and under same penalties as if the same were 
arrears of rent ” refers only to the procedure to 
be adopted and the consequences to follow in the 
recovery of rent that is to say the remedy 
would be by suit and the penalties would possibly 
be the sale of the holding or damages at 25 per 
cent, under S. 68 of the licngal Tenancy Act. 
The provisions of S. 47 of the Act are not control¬ 
led by any special contract as to payment of 
interest in arrears, of rent between the landlord 
and tenant and so the waiver of a claim to 
demand interest on arrears of rent by the landlord 
in virtue of a contract with the tenant will not 
absolve his liability to pay interest on the cess. 
(Chitty and Wahnsley, ff.) Radhika ^'ohan 
Roy V. Manhotha Nath. 23 C. L. J. 603= 

34 I. C. 111. 

- S. 48 —“ Interest,''' meaning of 

“ Interest ’* means one which can be entered 
in land register and the section implies that the 
several share-holders should pay the amount of 
cess according to their respective shares. The 
expression refers to the share of the estate held 
by the shareholder and not the valuation of that 
share or the income derived therefrom. The 
section gives a right to the shareholder paying 
more than his share of the cess, to recover the 
excess from other co-sharers. (Richardson and 
Mullick, yy) Narendra Narain Singh v, Gopi 

SuNDARi Dasya. 25 I. C. 366 (Cal). 

- --S. 48—‘ Interest ’ — ■' Proportionate to his 

own interest'—Scheme of Act. 

The words ‘ proportionate to his own interest * 
in S. 48 of the Act refers to the share of the estate 
held by the share-holder and not to valuation of 
that share or the income which he derives from 
it. The word * interest ’ in that section means an 
interest of a kind capable of being entered in a 
land Register. The scheme of the Act is that 
until a separate appointment is obtained by a 
share-holder under the Act the extent of his 
liability for cesses as between himself and his 
co-sharers is the extent of his share or the extent 
of his liability for land revenue. (Richardson and 
Mullick, yy.) Narendra Narain Singh v. Gopi 
Sundari Dasya. 20 I. C. 152 (Cal.). 

- ^Ss. 54 and 56 — Road cess on basis of 

re-valuation—No notice under S, 54. 

Plff. sued to recover arrears of road cess pay¬ 
able under the re-valuation of 1907 in respect of 
certain rent free lands held by the defts. within 
plff.’s tenure. Held, that the notice required by 
S. 54 not having been published by the plff. the 
defts. were not bound to pay the cesses upon the 
basis of their valuation of 1907. (Richardson and 
Beachcroft, yy.) Bafanashibasi Mukerjee v. 

Hari Krishna Shaha. 44 I. C. 32 (Cal.), 

- S. 54 —Notice under, is a condition prece¬ 
dent to recovery of cess. (Ross, y.) Murli Manohar 

V . Raja Nand Sikgh. 721. C- 1 (P.). 
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BENGAL CESS ACT (IX of 1880), S. 95. 


S. 95 — Road cess reUirns—Entry If 


admissible against tenant* 

An entry in a road cess return made by a 
landlord behind the back of a tenant cannot 
operate to take away the tenant’s title, although 
under S, 95 of the Bengal Cess Act, it is admissi¬ 
ble in evidence as against the landlord or any 
one claiming under him. y.) Ram 

Komar Gope v* Radha Charan Gope. 

49 I. C. 736 (Cal.). 


S. 95 — Returns — Admissibility* 


The words as to signature and address in S. 95 
of the Act are only directory and the fact that 
a wrong i address is given, will not make the 
return admissible in evidence in favour of the 
person by or on whose behalf it was filed. 
(Fletcher and Richardson, Rajani Bala 

Dashy V. Bhaja Hari Koley. 

261,0.126=18 C. W. N. 1076. 

-S. 95— Return of 'Valuation by co-sharer. 


Under S. 95 the return of valuation submitted 
by a co-sharer to the Collector is admissible 
against him and not in his favour and therefore 
in a suit to recover the excess amount of cess 
from his co-sharers the burden of proving correct¬ 
ness of the return lies upon him. (Richardson and 
Mullick, yy.) Narendra Narin Singh v* Gopi 
Sundari Dasya. 25 I. C. 366 (Cal.). 

S. 95 —Teiskhana register, if public 


document — Proof—Road cess return, 

A Teiskhana register prepared under the rules 
framed by the Board of Revenue under Regulation 
(XII of 1817) in Zamindar's office by a Patwari 
approved by the Collector is not a public 
document but is admissible in evidence if properly 
proved to have been kept in due course by the 
registered Patwari, S. 95 of the Bengal Cess Act 
is not exhaustive. A road cess return may be 
admissible against persons other than the one 
who made it. (Mookerjee and Carnduff, JJ) 
Chalho Singh v* Jharo Singh. 

181. 0.61=39 Cal 995. 

^S. 96 —Evidence Act, S, 21-^Admissibility 
of road cess return. 

Because of an admission of a road cess return 
in a suit other than a rent suit, on behalf of a 
tenant against his landlord, the latter does not 
get any right to produce it successfully on his 
behalf in a subsequent rent suit. The road cess 
return is not admissible in evidence under S. 95 
of the Act in favour of either the person filing it 
or of one who gets it filed by another or any 
one claiming through him or his representative m 
Interest, but it is admissible if filed by a iicadar or 
temporary lessee, in favour of his zamindar as he 
will not be the .person precluded from getting its 
benefit. The one made by a predecessor in 
interest of the tenant deft, has a considerable 
evidentiary value in favour of the plff. landlord 
and against the tenant. The provisions of S. 95 

of the Bengal Cess Act although not exhaustive, 

limit the application of S. 21, Evidence Act, 
excluding Road Ceas Returns from their admission 
in evidence in favour of person filing thetn or for 
whom they have been filed. (Mookerjee and 
Catnduff%'y%:) .^.hendra Narain Singh v, 

Ajodi^^PraSah^ jQQg 


BENGAL CHOWKIDARI ACT (VI of 1870), 
S. 1. 


S. 95 —Absence of Party's name in Road 


Cess Return—If evidence against him. 

The absence of the name of a party from the 
list of tenants mentioned in a Road Cess Return 
is evidence against him. 10 Cal. 1024, 7C.L. R. 
356, dist. and diss. (Mookerjee and Carnduff, yy.) 
Imrit Chamar V. Sridhar Pandey. 

15 C. L. J. 7=13 I. C. 120=17 C. W. N. 108. 
BENGAL CHOWKIDARI ACT (VI of 1870). 

See also Chowkidari Chakran Lands. 

- ^Patni lease, construction of—Resumption 


and settlement of. 

A patni lease provided that if any land ot* jama 
be excluded from the patni taluk under any law or 
order of the Court, the patnidar shall not be able 
to raise any objection to the payment, of the stipu¬ 
lated jama on that account. Held, that the provi¬ 
sion would not be applicable to lands resumed by 
the Collector under the Chaukidari Act. (New* 
bould, y.) Debendrabala Dasi v. Lalit Mohan 
Ghose. 33 I. C. 593 (Cal) 

- Scope of. 


The Act applies to Simanadari lands in Thana 
Indas Dist., Bsfnkura, granted to Simanadars for 
performing the duties mentioned in S. 1 of the 
Act. (Jenkins, C, J. and Holmzoood, J.) Lalu Dome 

v. Be JOY Chand. 43 Cal 227 = 

33 I. C. 553=20 C. W. N. 404. 


Applicability* 


The Chowkidari Act does not apply to the 
lands of the Zemindari of Kilah Sukunda in Orissa 
which was held at a fixed Jama in perpetuity under 
a sanad confirmed by S. 33 of Regulation (XII of 
1805). The land subject to the Act'is that assigned 
by Govt, at the date of settlement (such settle¬ 
ment not being temporary) and which has there¬ 
fore been taken into account through excluded from 
assessment in the settlement of the Land Revenue 
assessed for the; whole estate, (Woodroffe and 
Caspersz, JJ*) Hari Chand v* Secy, of State. 

91. C. 688=15 0. W. N. 300. 

S. 1 —“ Assigned"—Meaning of—Right 


of Govt* to resume layids in Zemindari* 

The word “assigned** in S. 1 of the Village 
Chaukidari Act, 1870, means “ assigned by Govt, 
or appropriated by its authority or with its 
permission and the provisions of the Act do not 
authorise a claim by Govt, for resumption of 
Chaukidari Chakran lands in a Zemindari granted 
by the zemindar himself and which had not been 
excluded from assessment as Chaukidari lands at 
the time of settlement,** (Mr. Ameer Alt.) 
Secretary of State v* Krithibas Bhupathi 
Chandan Mahaputra. 42 Cal 710= 

421. A. 30=19 C. W. N. 65 =2 L. W. 11=^ 
17 M. L. T. 1=21 C.L. J. 31=17 Bom. L. R. 32= 

26 I. C. 676=28 M. L. J. 457 (P. C.). 

-S. 1— Service tenure-holder—Nature of 


service* 


S. 1 of the Chaukidari Charkran Act does not 
govern cases in which there might be definite and 
conclusive evidence to satisfy the Cburt as to 
what was the nature of the services required 
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from the service tenure-holder. (Fletcher and 
Canton, yy.) Satish Chandra Bando Padhya v. 

Natabar Dome. 28 C. L. J. 281=48 I. C. 362. 


I -S. 1— of—Chankidari Chak- 

ran lands Dejinttion and meaning — Assignment, 

Chaukidari Chakran lands are lands, which 
having been assigned by Government at the time 
of the settlement have not been taken into account 
in the assessment of land revenue. For the 
application of Act VI of 1870 U. C. it must be 
shown that the lands which have been dealt with 

are Chaukidari Chakran lands within the deflni* 

bon given by the Act. {Woodroffe and Caspersz, 
J Birbar Narayan V. Secretary of State. 

111. C. 899=14 0. L. J. 151. 


- 7 -.S. Chaukidari Chakran lands— 

yuftsdicHon of Collector to settle with one of 
several Zamindars, ^ 


Under S, 48 of the Act the Collector has no 
power to settle village Choukidari Chakran land 
with only one of several zemindars, \fwala 
Prasad^ y.) Muhammad Abu Zafar v. Ram 
Pershad Kumar. 37 I. C. 937 (Pat.). 

J “SS- 50 and 51 — Zemindar—Estate of, 
tn resumed Ckoukidari Chakran lands. 

Where before resumption the Zemindar has 
entered into eontracts affecting his existing 
estate, the rights of third parties under the 
contract are preserved. If after resumption, the 
Zemindar settles lands with third persons, the 
latter acquires no right as against the Patnidar 
Within whose patni the lands were originally 
included. (Mookerjee and Walmsley^ JJ*) 3 u- 
^^dra Mohan v, Rajendra Nath Roy. 

22 C. W. N. 660=461. G. 435=23 C. L. J. 160. 

^Ss. 50 and 51 —Suit for possession by Pat- 
nidar^Limitation, 


Art. 144 of the Limitation Act applies to the 

suit brought by a Patnidar against the Zemindar 

for the recovery of possession of Choukidari Chak¬ 
ran Lands transferred to the latter under the Act. 
To ascertain when the Zemindari’s possession 
became adverse, the Court must find when the 
lands were settled by the Zemindar with tenants 
and when those tenants took possession of the 
lands and whether such possession was to the 
knowledge of the patnidar, (Woodroffe and Cum- 

Manindra Chandra Nandi v. Ranglal 

411. C. 728(0.). 

-S. 51— CAauAtdart Chakran .lands—Right 

of patnidars when such lands are resumed by Govern¬ 
ment and transferred to Zemindar—Suit to enforce 
rights—Limitation Act, Arts, 113 and 144, 

The word ‘contract’ primarily means a transact 
tion which creates personal obligations but it may, 
though less exactly, refer to transactions which 
create real rights. It is in this latter sense that 
it is used in S. 51 of Bengal Act VI of 1870, and 
the rights thereby reserved to patnidars and others 
on the transfer to the Zemindar of Chaukidari 
Chakran lands, comprehensively included in the 
word “ Contract ” are real rights, the enforce¬ 
ment of which is secured not by a suit for specific 
performance, but by a suit for possession. Where 
therefore a patnidar sues the zemindar toirecover 


possession of such lands. Held, that Art. 144 and 
not Art, 113 of the Limitation Art is applicable. 
(Lord Buckmaster) Maharajah Ranjit Singh 
Bahadur v, Maharaj Bahadur Singh. 

46 Cal. 173 = 16 A. L. J. 964= 
25 M. L. T. 8=29 C. L. J. 193 = 
1 U. P, L. R. (P. C.) 23= 
21 Bom. L. R. 506=10 L. W. 83= 
35 M. L. J. 728=23 C. W. N. 198= 
481. 0.262 =451. A. 162 (P. C,). 


. ‘S. 51 — Choukidari Chakran lands situate 

in Zemindari—Rights of Zemindar. 

Patnidars and dar-patnidars are entitled to 
possession of Choukidari Chakran lands on 
resumption by Govt, and assessment of jarna, 
(Lord Parker,) Ranj Singh v. Kali Dasi Debi. 

44 Cal 841 = 21 C. W. N. 609 = 
32 M. L. J. 565 = 15 A. L. J. 390 = 
25 C. L. J. 499 = 19 Bom. L. R.462 = 
(1917) M. W. N. 459 = 6 L. W. 101 = 
2 P. L. W. 1=22 M. L. T. 489 = 
40 I. C. 981=441. A. 11 (P. C.). 

~"S. 51 — Patnidar — Liability, 

The patnidars are not liable to pay additional 
rent on resumption of Choukidari Chakran lands 
unless there is anything to the contrary in the 
patni lease. (Fletcher and Teunon, yy.) Nalina 
Khaya Basu 7 .. Buoy Chand. 

40 I. C. 395 (C.). 

S. bl—Chaukidari Chakran lands—Eject¬ 
ment of chaiikidar—Occupancy rights — B, T, Act 

S. 181 . ’ 


v_.naKran 


are neia on condi¬ 
tion of service and a chaukidar who occupies such 
lands is not entitled to a right of occupancy there¬ 
in. A chaukidar while performing the duties of 
his office is not a trespasser and cannot be ejected 
from such lands. The title of a Zemindar to 
chakran land is always there and remains un¬ 
affected by the fact that such land is appropriated 
to the maintenance of an officer performing the 
duties of village watchmen. When such land is 
transferred to the Zamindar it is at his disposal, 
and may be treated by him as his mal land or 
zeratt land but once he elects to treat the land as 
his mat he cannot afterwards treat it as zerait 
land. (Oas, y.) Karman Ahir v. Nirmal 

52 I. C. 181 (Pat.). 


Ss. 58 and 61 — Commissioner's order— 
If may be reviewed by second Commissioner. 

An order under S. 61 of the Act by a Commis¬ 
sioner appointed under S. 58 of the Act is final 
and conclusive and cannot be reviewed by a 
second Commissioner, and if the latter does so. it 

would be wres and contrary to law. (Chittv 

Md Tetmon, yy.) Saradindra Narain Roy v, 
Binodi Behari Mahto. 

20 I. C. 644=18 C. W. N. 143. 


Ss. 60 and 61 —Evidence Act, S. 114 (e). 

If the proceedings under S. 61 are conducted 
according to Bengal Regulation VII of 1822 and 

all parties, the order is final 
and binding on Civil Courts. If it is found that 
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BENGAL CHOWKIDARI ACT (VI of 1870), 
S. 61. 

there was an order under S, 61, the presumption 
under S. 114 (e) would arise. PIff. claimed a land 
as Chaukidari Chakran and deft, as Lakiraj. If 
the deft, was not a party to the proceedings 
under S. 61, they are not evidence against him. 
{Chatierjee, J,) Baikunth Nath Sen v. Bishu 

Bhushan Jash. 9 I.C- 322 (C ). 


S. 61 — Comfnissioner's report 


The person who is not called in inquiry under 
Bengal Chowkidari Act is not entitled to notice 
and the report of the Commissioner under S. 61 is 
final, (Holmwood and Iman^ Sarat Chandra 

Roy V, Secretary of State. 

32 I. C. 545-21C. W.N. 238. 
BENGAL CIVIL COURTS ACT (XII of 1887). 

See under Bengal N. W. P, and Assam Civil 
Courts Act. 


(AMENDMENT) 


BENGAL COURT FEES 
ACT (IV of 1922). 

- —of Utters of administration—Property 

outside Bengal—^hevy of fees Legality* 

Under the provisions of S. 80 A. (1) of the 
Government of India Act, the Local i Legislature 
has power to make laws for the peace and good 
government of the territories of the Province, and 
under S. 80 A. (2) the Local Legislature may, 
subject as therein mentioned, that is to say, 
subject to the limitations mentioned in (3), repeal 
or alter as to that Province any law made before 
or after the commencement of the Act by any 
authority in British India. The limitations imposed 
by S. 80 (3) relate (a) to the imposition of new 
taxes other than those set out in Sch. I of the 
Scheduled Taxes Rules. It is quite true that 
duties, which are collected by means of stamps 
are in a sense stamp duties, for instance in 
England, estate duty, probate duty and succession 
duty, are stamp duties because they are so collected; 
but it is doubtful whether a Court'fee becomes a 
stamp duty within the meaning of the Scheduled 
Taxes Rules, Sch. I because it is collected by 
means of stamps. The stamp duties referred to 
in Sch. I mean some such duties'are imposed by 
the Indian Stamp Act, and do not comprise court- 
fees comprised in the Court Fees Act, even 
although in a sense they are stamp duties as 
being paid by stamps. The sum charged upon a 
grant of probate or of letters of administration is 
not a tax or duty levied upon the property upon 
which the probate or administration operates, and 
it is not charged thereon as is estate duty in 
England, but it is merely a fee levied by the Court 
issuing the probate or letters of administration for 
the work done in this connection. This is so in 
spite of the fact that the fee is levied upon the 
value of the property. Court fee on P^'o^ate or 
letters of administration is rightly levied at the 
enhanced rate on the value of all assets whether 
in the province or outside. {Greaves, y *) George 
Thomas Whxiam^n xhb ^ ^ 

' 1. C. 466=1924 Cal. 115. 


BENGAL COURT OF WARDS ACT (IX 
of 1879). 

■Ss. 6(a) aud 21—Declaration of owner 


as disqualified proprietor—Sale of property by 
Court of Wards—Suit by ward for possession. 

Where a person was declared a disqualified 
proprietor and his property was sold by the Court 
of Wards the period of limitation for a suit to set 
aside the sale runs from the taking of the 
possession by the purchaser though the manage¬ 
ment of the Court of Wards continued long after. 
Possession of the Court of Wards is possession 
of the ward for purposes of limitation. (o**' 
Lawrence fenkins^ Rani Kuar Manli Singh 
Mandhata V. Nawab Bahadur of ^urshidabad. 

46 Cal. 694= 36 M. L. J. 210= 
17 A. L. J. 202=23 C. W. N. 531= 
29 C. L. J. 355=25 M. L. T. 341= 

21 Bom. L. R. 611=1 U. P- L. R. (^•^•1^5,, 
50 I. C. 202=(1919) M. W. N. 318 (P. C.). 

■Ss. 6 (a) and 51—Suit to recover debt from 


widow without making manager of Court of Wards 
as her guardian, if maintainable, when whole state 

not taken over. 

The creditor of a deceased Zemindar sued his 
widow who had been declared a disqualified 
proprietor under S. 6 (a) for recovery of the 
debt from the assets left by her husband, without 
describing her as a Ward of the Court or as being 
represented by the manager of the Court of 
Wards as her guardian, as required by S. 51 ot 
the Act. Held, that the suit was not maintainable 
even though one of her husband’s properties had 
not been taken over by the Court until after the 
lower Court has passed a decree against the lady 
in the suit. 28 All. 570 P. C.; 5 C. L. J. 434; 
8 Cal. 620 dist. (IV. R. Ckatterjee, f-) Ananda 
Kumari Debi V. Durga Mohan 

32 I. C. 1=20 C. W. N. 31=22 C. L. J. 522. 

S_ 0 {Q)~Estate in hands of Court available 


for all creditors—Decree against Court, 

The estate of a ward in the hands of the Court 
of Wards is available, if the proper procedure is 
followed, for the satisfaction of all his creditors, 
and not for the satisfaction of such claims only 
as arise out of, or in relation to that estate. 
A tenant who is a ward of the Court of Wards 

can be sued for arrears of rent, only as 
ed by the Manager of the Court of Wards, ine 
decree in such a suit must be so framed as to be 
binding on the Manager as such. {Mookerjee and 

—Ss. 6 (e) and 51—Sitif on contract-^ 


Maintainability, 

Where a Court of Wards is in possession of 
the property of a disqualified proprietor, under 
S. 6 (e) of the Bengal Court of Wards Act, a suit 
upon a contract, or a suit for a declaration of 

title to or for recovery of possession of 
not in the possession of the Court of Wards, 
may be prosecuted against the proprietor alone. 
(Mullick and Thornhilh yy ) Mahamed Abdus. 

1.0.316=5 PatL. W. 92. 
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BENGAL COURT OF WARDS ACT (IX of 
1879), S. 10. 

. — Ss* 10 and 64 (a)— Notice — Presumption — 

Non~pf4S€fUation of claim the Collector—Interesty 
loss of 

The Bengal Court of Wards Act, 1879, does 
not require a Collector to give notice to the 
creditors entered in any list, but, it does require 
the issue of a general notice. If the provisions 
of Cls. (b) and (c) of S. 64 (a) of the Court of 
Wards Act are complied with in full and those of 
Cl. (a) only complied with partly, the Court may 
presume that all the notices required by the 
section were published. If a creditor does not 
submit his claim after the publication of the 
notice under the Act, the creditor loses his interest 
from that date. {Gnjffin and ChamieVy 77) 

Barrow v. Gaya Prasad. 15 I. C. 729 = 

9 A.L. J. 558. 

- -Ss. 10 (a) and 10 (h)^Admissibility of 

document not produced before the Court of Wards, 

If a document in the possession of a creditor 
is not produced by him as required by sub-section 
(l) of Section 10*B of the Act lit is not admissible 
in evidence against the ward under sub-section 
(3). The omission on the part of the creditor will 
not destroy his rights or claims under the 
document. (Mookerjea and Beachcrofty ff.) Ram 
Bahadur v, Dasuri Ram. 

19 1. C. 840=17 C. L, J.399. 

- S. 10 (a)-‘‘ Date of publication of i notice'^, 

“ Date of publication of notice ” means the 
date of last publication unier S. 64-A. {Coxe^ y.) 
Krishna Prasad v. Udit Narain Singh. 

9 1. C. 621 (C ). 

"■Ss. 13 (a) and 51— Execution sale — Ap¬ 
plication to set aside* 

When the estate of a judgment-debtor is under 
management of the Court of Wards under S. 13-A 
he has no right to apply to set aside an execution 
sale of his properties except through the manager 
of the Court. (Chatterjee and Beachcroft, ff,) 
Umakanta Sen v. Hiralal Roy. 34 I. C. 86 = 

20 C. W. N. 852. 

- S. 18 —Power to acknowledge debt, 

A Court of Wards has power to give an 
acknowledgment of a debt under S. 19 of the 
Limitation Act so as to give a fresh starting point 
of limitation but it is doubtful whether a Court of 
Wards has a power under S. 18 of the Act to 
direct the execution of a promissory note. (Flet¬ 
cher and Richardson^ yy.) Rashbbhari Lal v* 

Anand Ram. 34 I, C. 205=43 Cal. 211. 

- ■ '"S. 18 — Powers of Court of Wards, 

The Court of Wards in possession of the estate 
of a disqualiEed proprietor has power to deal with 
it only in the manner provided by S. 18. 
(Fletcher and Teunony yy.) Kauramani Singha v. 
Warif Au Murza. 28 I. C. 818 = 

19 C. W. N. 1193. 

1 ———-S. 40 —Manager appointed by Court of 
• Wards—Powers of’^Pre-emption suiU 

. rThe Manager of disqualiEed proprietor ap- 
pliintod by th? Court of Wards has a right to 


BENGAL COURT OF WARDS ACT (IX of 
1879), S. 60. 

perform the preliminary formalities necessary for 
a pre-emption suit. (Mr* Ameer AH), Jadu Lal 

Sahu V. Janki Koer. 39 Cal. 915 = 39 L A. 101 = 

16 C. W.N. 553=11 M. L. T. 361 = 
(1912) M. W. N. 486=15 C. L. J. 483 = 
9 A. L. J. 525=14 Bom. L. R. 436 = 
15 1. C. 659 = 23 M. L. J. 28 (P. G.) 
[On Appeal from 35 Cal 575.] ^ 

--Ss. 51 and 55—“ Suit ^'--Meaning of. 

The word ‘Suit’ in Ss. 51 and 55 of the Act 
extends to miscellaneous proceedings. (Chatter¬ 
jee and Beachcrofty yy.) Umakanta Sen v. Hira 

Lal Roy. 34 I. C. 86 = 20 C, W. N. 852. 


S. 54 — Notice^Mode of service* 


S. 54 of the Bengal Court of Wards Act requires 
that notices should be served upon the manager 
of a Ward’s estate through the Collector and any 
notice served otherwise is void. (Sharfuddin and 
yy*) Jankikuer 7/. Banwamalle Ramanau- 

Jear. 45 I. C. 404 = 3 P. L. W. 218. 

-^S. 55 —Institution of suit by manager io 

save limitation—Subsequent filing of the sanction of 
the Court of Wards, 

S. 55 of the Act is intended for the guidance of 
the managers. It is not a question of the jurisdic¬ 
tion of the Court in which the suit has been in¬ 
stituted but it seeks to control the action of the 
manager. To proceed with such a suit is not an 
assumption of jurisdiction which the trial Court 
does notpossess but is at most an irregularity which 
does not vitiate the proceeding. 24 C. W, N. 419 
Dist. The suit in the present case was a suit for 
arrears of rent and as such was excepted under 
S. 55 and was maintainable being authorized by the 
manager. The term ‘rent’ has a more extensive 
meaning than the definition given to it in the B. T. 
Act. (Chaudhuri and Newbouldy JJ,) Joy Chandra* 
Dutta V* Sarajbala Debi. 

65 L C. 261=23 C. W. N. 876. 


-S. 55— M anager—Suit without CourVs 

sanction—Effect of. 


The Manager of a Court of Wards can file a suit 
in anticipation of sanction when the suit would 
otherwise be barred by limitation. Such a course 
should be adopted where there is very little time 
left to get the authority of the Court of Wards. 
If a suit be proceeded with without such order all 
proceedings taken subsequently to the filing of the 
plaint being without jurisdiction, should be set 
aside. (N. R. Chatterjee and Richardsouy yy.) 
Digendra Chandra Sen v, Nritya 'Gopal Biswas 

22C. W.N.419=43L 0 184 = 27 C.L. J.r25 


-—‘S. 55 —Right of ward to apply ^ 

The failure of the Court to institute the neces¬ 
sary proceedings by granting sanction to the 
manager to conduct the same under S. 55 will 
not give the ward a right to apply in his own 
name. (Chatterjee and Beachcrofty yy .) Umakanta 
Sen V, Hiralal Roy. 

341. C. 86=20 C. W.N. 852. 


—- Relinquishment by Hindu widows— 

When preh%b%ted, 

^o“rt of Wards Act constitutes a 
prohibition otf- thc power of a Hindu widow to 
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to, 

in 


BENGAL COURT OF WARDS ACT (IX of 
1879), S. 64. 

relinquish the estate in her possession without the 
consurrence of the Court of Wards under certain 
circumstances only. If the transfer is not really 
one of relinquishment but a voluntary act of 
transfer, then S. 60 will apply. (Das and Kulwant 
Sahay, JJ.) Rao Bahadur Man Singh v. Maha- 

han. N---HBAT.. ^ 822=1923 R 492. 

__ Publication of notice. 

Under S. 64-A the notice must be published in 
the Gazette, the Judge’s office as well as in several 
other ways and until that is done, it cannot, e 

said to be complete. (Coxe, y .) 
w. Narayan Singh. 9 !■ C. bZi (O.). 

Ss. 96 and iQ—Arbitration—Reference 
by Court of Wards—Approval of Court 
writing—Part performance. 

There is no statutory rule which requires that 
the approval of the Court of Wards to a submls 
Sion to arbitration should have been signified in 

writing. Although no previous sanction had been 
obtained if the submission was a good one and 
the Court of Wards had subsequently approved and 
ratified the action of the circle officer, it is bound 
by the results. The award having been 
into effect in part the plffs. were entitled to 
performance of the remainder. According to the 
S^visions of S. 97 of the B. T. Act, the permis¬ 
sion of the District Judge for a reference to 
arbitration by the Court of Wards is not required. 

(Teunon and Richards, ff.) 

Chandra Roy. 511- C. 999 

BENGAL DISORDERLY HOUSES ACT (III 
of 1906). 

under—Malicious prosecu- 
ilon—Damages — Libel—Limitation Act, Arts. 23 
and 24. 

Proceedings under the Disorderly Houses Act 
cannot be said to be prosecutions and a suit for 

damages in respect of such 23 

suit for malicious prosecution governed by Art. 23 
of the Limitation Act but is one for compensation 

a Me?;:?, o's 

BENGAL DRAINAGE ACT (VI of 1810). 
_gg 2,42 and 50— R «»<-/»'«« holder—Pay¬ 
ment by lan'dholder-Recovery. 

A holder comes within a tenure- 

1 . S 1 of the Bengal Drainage Act. 

the I’enW Drainage Act the owner of 
^rt"«mte is primarilyiMable to the Collector for the 
Mf'nn^d sum in respect of the drainage costs, 
ffid n who has made any payment in respect 

which are held by tenure-holders immedi- 
aLiy under him is upon application to the Cdllc^ 
f - Entitled to recover the amount ao paid. (Chat- 
^ “and Dtrval, m P^ahv Mohan Mukher- 

' jS' 6**AT Kumar RWf. i ' 681* C* 832. (v.)« 


BENGAL DRAINAGE ACT (VI of 1810), S. 58, 


- Ss. 36 and 36- k—Non-payment of drain- 

age dues—Liability of third parties. 

Where the drainage dues fell in arrears and the 
property was sold to third parties, the latter are 
not liable to pay them unless a revision of the 
certificate against the former has taken place 
under S. 36-A. of the Amending Act of 1902. 
(Fletcher and Richardson yy*) Nagendera Bala- 
Chowdhurini V. Secretary of State. 

18C.W. N. 944=23 I. C. 782=19 C.L.J. 610. 

—--Ss. 37 and 38 —Drainage dues—Who are 

liable to pay — Purchaser. 

Where properties subject to payment of drain¬ 
age dues under a bond executed in favour of Secy, 
of State under S. 37 were sold subject to such 
dues as a result of partition proceedings, the 

purchaser is not liable to pay them either under 

S.38 of the said Act, or under S. 7 of the Public 
Demand Recovery Act. (Fletcher and Richardson, 
yy.) Nagendra Bala Chowdhurani v. Secretary 

OF State. 18 C. W, N. 944=23 1. C 782 = 

19 C. L. J. 610. 


holder. 


Ss. 42 and ^—Effect of—Right of land- 


S. 44 of the Act is merely permissive and does 
not control the right of a land-holder or a superior 
tenant to recover the instalments under Ss. 42 
and 44. A mistake about the year of the instal¬ 
ment cannot save limitation. (Fletcher and Teunon, 
yy.) Mohendra Nath v. Narendra Krishna. 

29 I. C. 399 (C.). 


Ss. 42 and iA—Suit under^Nature of 


^Notice, if necessary — Prov. Small Cause Courts 
Act, S. S—Second Appeal, 

A suit under S. 42 (b) of the Drainage Act 
would come under S. 8 of the Prov. Small 
Cause Courts Act and would be excepted from the 
cognizance of a Small Cause Court. A second 
appeal will lie in such a case irrespective of the 
value of the suit. A notice under Section 44 (2) 
of the Act is necessary for the maintainability of 
a suit under S. 42 (b). The onus of proof which 
rests on the plaintiff-landlord in a suit under S. 42 
of the Act, of showing that the land of the tenant 
defendant has been benefited by any scheme or 
work, is not discharged by the Report of the 
Commissioners under S. 32 of the Act in his 
favour and cannot shift the burden to the 
defendants. (Banerjee and Geidt, yy.) 

Kumar v. Rahchandra. 20 L C. 03^ 

17 C. W. If. 499. 


Ss. 58 and 5Q—Apportionment of costs 


Applicability e 

Ss. 58 and 59 of the Act contemplate distinct 
areas receiving benefit in severalty, and tte 
apportionment of costs referred to in the said 
sections therefore, applies only to cases of several 
areas covering distinct plots of land and not to an 
estate let out in its entirety. (Chatterjee, y.)« 

JooENDA Nath Roy Vt Kanta 

t ^ . • * . 
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BENGAL ELECTORAL RULES. 

of—High Court's power 
undtr S. 45 , Speufc RtHef Act. 

Rule 31 of the Bengal Electoral Rules which 
provides that no election can be called in question 
except by way of an election petition takes away 
^e power of the High Court under S. 45, Specific 
Relief Act to direct the Returning Officer to do his 
duty as specified. (Sanderson, C. y. and Ric/iard- 
y.) S. N. Haldbr V. S. N. Mallik. 

28 C. W. N. 127 = 1924 C. 454. 
BENGAL EMBANKMENT ACT (II of 1882). 

~Ss. 6, 76, 79 ajld 80 — Lease—Permission 
to erect embankment—Snpcrcession of an existiiio- 
embankment, ^ 

The Act supercedes any previous stipulations 
in leases ^bout enibcinkments contrary to its 
provisions. “Existing embankments” mean 
embankments existing at the date of addition and 
not one existing at the date of notification under 
S. 6. The last clause of S. 6 of the Act is 
directory and not mandatory. (Richardson and 

Hw'ia, yy *) LaivShmikant v. Emperor. 

46 Cal. 825=23 G. W. N. 572=20 Cr. L.J. 333 = 

50 I. C. 669 = 29 C. L. J. 323. 


— —Ss. 56 and 57 — Collector's power—Contract 

private, 

A contract between a Zemindar and a tenure- 
holder hasi no effect on a Collector’s order. He 
is authorised to apportion embankment charges 
on tenures after due notice. (Coxe, y.) Shiva 
Prasad v. Gosseim Das. 10 I. C. 192 (C ) 


-S.68 —Order of Collector for payment of 

lump sum without instalments is binding in Courts 
though erroneous. 

An order for apportionment was made by the 
Collector as between the proprietors on the one 
hand and the tenure-holders on the other. This 
order was made after due service of notice on 
the tenure-holders. The order was defective inas¬ 
much as it specified merely the amount payable 
by the tenure-holder and the proprietors, but did 
not specify the instalments and the dates on 
which the sum included in each instalment was to 
be made payable. This final order was served 
upon the tenure-holder. It is remarkable that 
no exception was taken to this order, though it 
was manifestly erroneous whether by the pro¬ 
prietors or by the tenure-holders. The proprietors 
paid the amount due to the Collector in one instal- 
noent in accordance with that order. They then 
instituted the present suit for recovery of the 
amount from the tenure-holders. The tenure- 
holders objected that they were not liable to pay 
the entire amount in one instalment. The Courts 
below have made a decree in favour of the plain¬ 
tiffs, only in respect of such sums as would have 
been payable by the tenure holders if an order of 
payment by instalments had been correctly made 
by the Collector under section 6S. Held the Courts 
below had in substance replaced the actual order 
of the Collector by an order which should have 
been made by him and that it was not open to the 
court below to adopt this method of giving relief 
to the plaintiffs. (Mookerjee and Chotzner, yy.) 
Kuaiar Arun Chandra Sinha v, Man Mohan Sinha 

Roy. 70 L C. 784 (2)=37 C. L. J. 585 = 

^ 1924 Cal. 154. 

18 
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Ss. 68 and 83 — Hevlsio t ^Civil Court 


Orders under S. arc Hnal and the Civil 
Courts cannot modify or alter such orders. (Coxe, 
y ,) Smko Prasad v, Gossain Das. 

10 I. C. 192 (C.). 

-S. 70— /Irrrars of phoilbandi or embank¬ 
ment charges Land Rei>enue—‘Sale for phoolbandi 
charges under Certificate Procedure (Act I of 1895 ) 

Acceptance of arrears of revenue before sale bv 
Collector, 

Under S. 6 of Bengal Act (XI of 1889) notifi¬ 
cations were issued for the sale of certain land 
for arrears of land revenue. Subsequently a 
certificate was filed under the Public Demands 
Recovery Act (I of 1895) for arrears of Phoolbandi 
(embankment) charges, in respect of the land. 
The amount due for arrears of land revenue was 
paid before the sale but not the Phoolbandi 
charges. The Collector accepted the amount and 
ordered the sale to proceeJ in respect of Phool- 
baudi charges, without a notice as required by 
S. 5 of Act XI of 1859. Held^ that the sale was 
invalid. Although no formal order of exemption 
had been made under S. 18 of Act XI of 1859, the 
Collector having acknowledged payment in full of 
the arrears of land revenue for which the sale 
was advertised and having elected to proceed 
under the Certificate Procedure for the Phoolbandi 
charges and directed a sale thereunder, he could 
not treat the arrear under the certificate as an 
arrear of land revenue without notice to the 
parties under S. 5. The sale was therefore 
without jurisdiction. (Lord Dunedin.) Dhiraj 
Chandra Bose v. Srimati Hari Uas Debi. 

42 Cal. 765 = 19 C. W. N. 507= 

23 M- L. J. 480 = 2 L. W. 422 = 

29 I. C. 290=42 I. A, 58 (P. C ) 
[On appeal from 7 I. C. 43 = 15 C. W. N. 33.] 


-S. 74 —Phoolbandi charges—Agreement of 

1870 that Zamindar was to pay Phoolbandi charges 
Suit for injunction, 

A suit for injunction restraining the Zamindar 
from realizing the Phoolbandi charges which the 
latter had agreed under an agreement of 1870 to 
bear himself is maintainable, as under Section 74 
of the Act of 1882, the Zemindar can realize such 
charges without going to Coui't. (yenkins, C. y. 
and Mookprjee, y.) Siba Prasad v. Ggsain Das 

41 Cal. 130=20 I. C. 488 = 18 C. W. N. 86 = 

18 C. L. J. 337. 

S. 76 (a) and (h)—Scope of. 


There is no proviso to Ci. (b) as is attached to 
cl. (a) of S. 70. The only offence constituted by 
cl. (b) as distinguished from cl. (a) is the omission 
to obtain the sanction of the Collector to the 
addition to an existing enbankment within a 
prohibited area. (Hohnwood and Sharfuddin, ff.) 

Ramanath V. Emperor. 38 Cal 413= 

91. C. 360=12 Cr. L. J, 65=13 C. L. J. 333. 

BENGAL ESTATES PARTITION ACT 
(VIII of 1876). 

- ‘Partition of holding—Cons e7tt—Sale by 

tenant — Abandonment, what is. 

A sale by a tenant of the entire plot that has 
b^en separated .constitutes abandonment which 
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BENGAL ESTATES PARTITION ACT 
(VIII of 1876). 


BENGAL ESTATES PARTITION ACT 
(V of 1897), S. 10. 


entitles the landlord to re-enter. There can be 
a partition of a tenancy into separate tenancies 
without the consent of the tenants. (Mullickf y,) 
Ram Lochan Koer v, Jager Nath Misser. 

37 I. C. 440=1 P. L. J. 270 = 2 P. L. W. 440. 

- Batwara map—Evidence of. 

A Butwara Khasra map prepared in pursuance 
of a partition effected under the Partition of 
Estates Act,, 1876, by a Collector, is a document 
of title and admissible in evidence under S. 13 of 
the Evidence Act. 5 C. 287, 16 C. W. N. 116 ref, 
iAtkinson. f.) Ajodhya Prasad Singh v. Kamal 

Narain. 38 I. C. 491 (P.). 

- Ss. 23, 25, 29, 45, 46 and 119—5^0/^ of, 

S. 25 of the Estates Partition Act does not bar 
a suit for a declaration that a third person posing 
as a tenant is in reality not a tenant in respect 
of any land in the estate. (Mookerjee and Carnditff, 
yy,) Lakhi Chowdhrani V. Akloo Jha. 

131. C.123=16C.W. N. 639. 

- S. 89 — Land of dwelling house of one 

proprietor allotted to onother—Mistake infixing rent 
—Effect of 

Where in a partition proceeding, the land of 
the dwelling house of one proprietor was allotted 
to another and hence there was a mistake in 
fixing rent, the proprietor who was allotted that 
land cannot sue to eject the proprietor of the 
dwelling house as a trespasser but is entitled to 
a decree for rent. (Mookerjee and Carndtff yy.) 
Raziuddin Hussain v, Taharat Hossain. 

13 1.0.498=16 C. L. J. 19. 

BENGAL ESTATES PARTITION ACT 
(V of 1897). 

- Revenue Sale Law [II of 1859). 

The decision about revenue at Butwara pro¬ 
ceedings under Partition of Estates Act will be 
preferred to that under the Revenue Sale Law. 
(Chaniicr and ywala Prasad, JJ) Ramasumaran 
Prasad Shahu v, Sarberan Chowdhrani. 

33 1. C. 721 (Pat.). 

- Ss. 4 and 99 — Sale of —Khamar lands. 

Sale of Khamar lands by one co-sharer to 
another on condition of payment of Government 
Revenue by vendee to the seller, amounts to 
anomalous burden and not an incumbrance. The 
batwara authorities will take no notice of the 
vendee*s interest in the absence of registration; 
but the vendee can get equivalent land from 
vendor or his heirs if the land transferred to him 
is taken by other co-sharers, {Gaspersz and 
Chatterjee, Jf,) Brojonath Saha v, Danesh 

Chandra Neogi. 30 I. C. 418=21 C. L. J. 599. 
- - -Ss. 4, 5, 26 and 27 — Partition—Party in 

possession of common as well as separate land — 
Increase in value — Compensation, 

The interest of a joint proprietor of an estate 
may consist of^specific parcels of land and may 
therefore bear no proportion to the Revenue 
assessed on it originally. A co-sharer in posses¬ 
sion of certain villages is entitled to have those 
villages assigned to him under S. 4 (2) though by 
the increase of value, their assets would be out of 
proportion to their revenue. The words itis 


interest in all the land and undivided shares held 
by him’’ in Sub-sec. (4) mean the sum of his 
interest in the lands and share of the estate and 
not interest proportionate to his liability to 
Government Revenue and so this sub-section does 
not proceed on a different principle from that of 
sub-sec. (2). A suit is maintainable for a declara¬ 
tion of the extent of interest of any party to a 
partition under Ss. 27 and 26 of the Act. (Coxe 
and Imam, y y,) Kalanand Singh v, Kamalanand , 

Singh. 14 I- C- 225 (C). 

-Ss. 5 (3), 30 and Applicability of-- 

Mode of partition—Right to share in entire estate and 
in specified mouzas. 

Sub-clause (3) of Section 5 applies only to cases 
where a proprietor, having an undivided share, 
held in common tenancy in specific mjuzas, which 
formed part of the parent estate but where he has 
no interest which extends over the whole estate ; 
in other words, it applies to proprietors who have 
an interest in some, out of the total number of 
villages which constituted the estate. If he has a 
share in the remainder also, then it follows that 
he has a fractional interest in the entire estate as 
well as a fractional interest in a part, the latter 
fractional interest being the difference between 
the larger and the smaller interest; that is to say 
if he has a half share in twenty mouzas, and a 
one-sixth share in fifty-four mouzas, it must be 
held that he has a one-sixth share in the, entire 
estate and in the twenty mouzas a fractional 
interest represented by the difference of one-half 
and one-sixth. A proprietor of a mahal comprising 
of two mouzas and who possesses a fractional 
interest in each, is not entitled to claim an allot¬ 
ment in each mouza representing his assets in that 
mouza ; such a construction would defeat the 
entire principle of compactness where there are 
many villages tnd when the proprietor holds a 
different fractional interest in each. (MulHck and 

Ross, yy.) Radhakanto Parhi V, Mathura 
Mohan Parhi. 2 Pat. 403 = 1924 P. 187. 

t 

-—*S. 7,— Collector — Civil Court — Partition, 

On an application under S.7 for perfect partition 
to Collector, he may or may not accept the parti¬ 
tion effected by Civil Court. {Maude, y.) Thakur 
Singh v. Jugal Kishore Singh. 

38 I. C. 593=1 P, L. W. 51. 


S. 8 (8) —Board of Revenue—Powers of 


Regulation {II of 7793), S, 8 {8), 

Per Mullick, y, —Powers of Revenue Boards 

under S. 8 (8) are limited by Estates Partition 

Act. Per Atkinson, y The revisional powers of 

Revenue Boards under Regulation II of 1793 do 

not control its powers of revision conferred on it 

by IBengal Estates Partition Act« {Mullick and 

Atkinson, yy,) Berabhadra Ruth v. Janardan 

Proharah Mohaparta. _ ^ ^ 

1 P T. .T 4.Q1 T. n. .^.56 = 1 P. L. W. 313. 


--Ss.io, 11 and 12 —Revenue paying estate— 

Partition—Civil and Revenue Court — yurlsdiction, 

A Civil Court has jurisdiction to execute SI 
decree for partition of a revenue paying estate 
provided that it does not assume jurisdiction to 
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PARTITION ACT 


partition the liability for revenue. A Civil Court 
has no power except on an application for review 
to re-open a partition properly made under its 
decree. {Chapman and Atkinson, yy.) Debi 
Saran Singh v, Rajbans Nath Dubey, 

5 P. L. W. 9=1918 Pat. 134=45 I, C. 895 = 

4 P. L. J. 29. 

-S. 12 (2) —Decree of Civil Court—Transfer. 

Decree of Civil Court on application to partition 
an estate is no decree under S. 54 C. P. C- and 
cannot be transferred for execution to the 
Collector. (Maude, f.) Thakur Singh v. Jugal 

Kishore Singh. 38 I. C. 593 = 1 P. L. W. 51. 

——S. 21— Powers of Collector. 

It is Dy, not the Collector but the Collector 
himself that should try objections raised after 
notification under S. 21. (Maude, J.) Kalicharan 
Singh v. Damri Singh. 

381. C. 833=IP. L. W. 219. 
——S. 23— Scope of. 

S. 23 contemplates an objection relating to a 
question of right or title or extent of interest as 
between any applicant and any other person 
claiming to be a proprietor of the estate. (Das and 
Kulwant Sahay, fj.) Kuldip Sahay v. Raj- 

kuhar Singh. 1 Pat. L. R. 386 = 

4 Pat. L. T. 633=75 I. C. 1046 = 

1924 Pat. 211. 

-S. 25 — Suit for declaration of prior valid 

private partition ts maintainable* 

Where, in proceedings before the Collector for 
partition, it was objected that a prior private 
partition had taken place, but was disallowed 
and the objectors filed a suit for a declaration 
that on account of the prior private partition a 
Revenue Court had no jurisdiction to grant the 
same. Held, the suit was not barred under S. 25 
^tates Partition Act. (Das and Kulwant Sahay, 
yy.) Kuldip Sahay v. Raikumar Singh. 

1 Pat. L. R. 386=4 Pat. L. T, 633 = 
75 I. C. 1046 = 1924 Pat. 211. i 


——S. 25 — Applicability—Only to persons 

claiming right to parent estate. 

S. 25 of the Bengal Estates Partition Act is 
applicable only to suits by the persons claiming 
right or title to a parent estate, mentioned in S.23. 
A case where plff. claims that the Collector had 
no jurisdiction to partition is not governed by it. 
(Miller, C. y, and Mullick, y .) Narsingh Thakur 
V. Bishunpergash. 4 Pat. L. T. 629 = 

1924 Pat. 21=75 1. C. 1036 = 

1924 P. 209. 

S. 25 — Declaratory suit—Section does not 

apply. 

S. 25 of the Act has no application to a suit for 
declaration that there was such a partition as is 
contemplated by S. 7 of the Act and that the Col¬ 
lector be restricted from taking further action to 
make the partition, (ywala Prasad, y.) Nar 
SiNOH Thakur v> Bishen Pargash Singh. 

1 Pat. L. R, 258 = 74 I. C. 642= 
i>‘ 1923 P. 441. 


S. 25— Order under S. 29 — Suit to conlest 
must be brought within 4 months. 

Under S. 25 of the Act, a suit to contest an 
order under S. 29, must be brought within four 
months of the date of the order. {Das and Adami, 
yy.) Badri Narain v. Subhakaran Misser. 

6 P. L. J. 41=611. C. 90 = 2 P. L. T. 130. 

-- S. 26 — Whether a partition by Revenue 

Courts be re-opened by a decree in Civil litigation 
between two of the parties—Proper remedy. 

Where a partition of a mahal has been effected 
by a Revenue Board it cannot be re-opened by 
obtaining a decree in a Civil Court with regard 
to portion of the mahal. The proper remedy is to 
apply under S. 26 of the Act, for separation of the 
interest acquired by a Civil Court decree. (Oldham, 
y) Krishna Dayal Gir v, Nilmali. 

39 I. C. 165 = 1 P. L. W. 277. 
‘Ss. 26 and 27— for declaration of 

interest. 

Sections 26 and 27 of the Estates Partition Act 
recognise a suit for declaration of interest and is 
not barred by S. 42 of the Specific Relief Act. 
(Coxe and Imam, yy,) Kalanand Singh v. Kamal- 

NAND Singh. 14 I. C. 225 (Cal.). 

--S. 28 — Partition—Powers of Collector. 

Collector is not bound to recognize proceeding 
of Civil Court, partitioning an estate but taking 
no action under S. 28. (Maude, y.) Thakur Singh 
V. Jugal Kishore Singh. 38 I. C. 593 = 

1 P. L. W. 51. 

- S. 29 —Partition by Civil Court. 

Wherever possible, partition under the Act 
should follow the Civil Court partition, (Maude, 
y.) Kali Charan Singh v. Damri Singh. 

38 I. C. 833 = 1 P.L. W. 219. 

-Ss. *43 — Order of Board of Revenue — 

Relevancy of. 

In a case before the Civil Court an order of the 
Board of Revenue directing that the partition 
should proceed does not constitute evidence, 
but the former should not make a decree in 
discordance with a decision of the Board without 
fully considering and giving all weight to the 
reasons advanced in the making of that 
decision, (Roe and Imam, yy.) Manno Chau- 
DHURY V, Munshi Chaudhury. 43 I. C. 393 = 

3P, L. J. 188=5 P.L. W. 97. 

- S. 44- -Partition Collector—A ssessment of 

rent—Entries in Batwara papers—Admissibility 

Under S. 44 of the Bengal Estates Partition 
Act, the Partition Deputy Collector has authority 
to assess rent. In a suit for rent, the entries in 
batwara pa^rs prepared under the Bengal 
Estates Partition Act are some evidence of the 
existence of the relationship of landlord and 
tenant between the parties and also some evidence 
as to the rents payable by the defendant. (New‘ 
bould, y.) JoTiNDRA Nath Roy v. Isof Colder. 

63 I. C. 19 (C). 
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BENGAL ESTATES PARTITION ACT 
(V of 1897), S. 41 

-S. ^^—Batwava papers—If evidence. 


Under Act V of 1897 the Batwara papers are- 
admissible in evidence for proving the landlord’s 
title against tenants who were parties to the 
Batwara proceedings. (Chatterjee and Walmsley, 
Panchanan t;. Ramendra Sunder Tribedi. 

37LC.895{C.) 

_S. 46 (G)—Khasra Inot prepared according 

f) Batwara Act Value. 

Khasra not prepared according to Batwara Act, 
is useless and hence it is no basis for determining 
the rent. (Sharfudiin and Roe, 7^0 
Chand V . Saler Hussain. 36 I. C. Oid- 

5 P. L. W. 6. 

Ss. 48, 49 and 50—Record under is binding 


on landlord. 

A Record of Rights prepared 'under the Act, for 
purposes of partition is binding upon the landlord 
as the assets of all the lands in the estate under 
partition are taken into account in making equal 
and equitable partition* {ywala Prasad, y•) 
D„. S» B,b.k, SiNOH. ^ ^ ^ ^ 

_«.s. 49—Saira^ Rent—Assets—Calculation 


of—Record of rights. 

In view of considerable difficulty and uncertain¬ 
ty in realising Sairat rent, the value of Sairat rent 
is not equivalent to the assets of ordinary rent. 
Acceptance by a co-sharer of the system of 
valuation before the papers were adopted under 
S. 49 does not operate as an estoppel. Equity could 
only be ensured by a reasonably approximate 
distribution of the risk, {Morshead, I. C, S.) 
Meghraj Marwari V . Munshi Kali Sahai. 

1 Ffit' Xi. R. 259 (Cr.). 

—S. 57— partition—Long posses¬ 
sion and acquiescence is sufficient. 

Where it is shown that the parties have ac¬ 
quiesced in the result of a partition it must be 
presumed that they or their predecessors in 
interest were parties to the partition. Where the 
parties have been holding their estates in separate 
shares from time immemorial, the fact that the 
original partition proceedings were lost in 
antiquity is no reason for disturbing divisions 
which existed for a long period. Although no 
deed of partition can be produced and from lapse 
of time no direct evidence of partition could be 
given, yet very long possession and acquiescence 
in the separate holding of the lands in the estate 
arc sufficient to prove that there was a complete 
partition. 3. P. L. J. 188 Foil, {fwala Prasad, 
Narsinoh Thakur V, Bishun Paroash Singh. 

^ 74 I. G. 642=1 Pat. L. R. 258 = 

109.!^ P ddl 


* 

_-S. 59 (2) —Discrepancy between partition 

papers and map—Former must prevail. 

Where there is a discrepancy between the 
entries in the partition papers and the map, the 
former should be relied on, as the map can only 
delineate the allotments in the paper. [Chatterjee 
arid Cuming, yy.) Anil Kumar Biswas v. Rash 
Mohan Saha. . ’>4 .= 28 C. W. N. 46 = 

• V ' 1924 Cal 245. 


BENGAL ESTATES PARTITION ACT 
(V of 1897), S. 83. 

- Ss. 64 and 65 —" Orchard or land ’* 

belonging to one proprietor—Meaning of. 

Under S. 65 a Deputy Collector may permit 
one proprietor to retain occupation of the land 
allotted to another upon agreeing to pay an 
annual rent. Otherwise the section is self- 
contained. It does not read “ orchard or land ” 
belonging to one proprietor as in Section 64. 
(Chapman, y.) Berhamdeo Narain v. Badri 

Nath. 41 L C. 14 (P.). 

- Ss. 65 and 119 — Partition—Powers of 

Deputy Collector. 

A Deputy Collector can pass an order under 
S. 65 during the progress of partition and before 
he has submitted the same for the sanction of the 
Collector, (Oas and Tudball, yy.) KesaRi Sahai 
Singh v. Hitnarayan Singh. 56 I. C. 149 = 

1P. L. T. 507. 

' 4 

- S. 77 —Zerait of Bakasht lands held by 

different proprietors—Power of Collector to allot — 
Questions of title between co-proprietors—Private 
purchaser from proprietor. 

The Collector has jurisdiction to partition the 
estate if there was no formal partition of all the 
lands as contemplated by S. 7 of the Estates 
Partition Act, S. 77 applies to tenanted lands 
held in severalty and its explanation implies that 
it does not apply to zerait or bakasht lands in 
direct possession of the proprietors and conse¬ 
quently, the Collector has jurisdiction to allot the 
disputed land to the iakhta of the plfP, and lower 
Appellate Court erred in law in dismissing her 
suit. 20 Cal. 825 diss., 21 C. L. J. 599 ref. A‘ 
purchaser from a proprietor may enforce his 
purchase by an application of the principle of 
S. 99 against the lands allotted to his vendor. 
The Civil Court has jurisdiction to decide the 
question of title or extent of the interest not only 
between the proprietor and a stranger but also 
between the proprietors themselves even after 
a partition has been completed. [Mullick and Sultan 
Ahmad, yy.) Janakdulari Koer v. Bindeshwari 

Gir. 5 Pat, L. J. 456=57 L C. 328= 

1 Pat. L. T. 374 = 1920 Pat. 355. 

— - S. 82 —Order under does not bar jurisdic¬ 

tion of Civil Court. 

An order of a Revenue Commissioner, declaring 
that certain lands are not liable to partition under 
S, 82 of the Act, is no bar to partition by a Civil 
Court under the general law. (ywala Prasad, 
C. y. and Ross, y.) Jitabhandan v. Sudha Kuer. 

63 I. C. 361=2 P. L. T. 342=1921 Pat. 342. 

-^S. 82—Partition, scope of—yethans. 

A revenue partition is concerned only with 
the assets or rent payable to the proprietors; 
A prayer for partition of property allotted to the 
eldest brother as Jethan cannot be granted by 
the Revenue Court. [Maude, y.) Bal 
Lal V. Faujdar Shalt. 42 1. ^391 = 

2 P. L. W. 186. 

f ... 

--- Ss. 83 and 119~Order of Deputy Collector 

without jurisdiction—Suit for declaration. 

An order made by a Deputy Collector under 
S. 83 in respect of patni tenure created by one of 
the proprietors of the estate and not admitted by 
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BSNaAL ESTATES PARTITION ACT 
(V of 1897), S. 88. 

all the recorded proprietors of the estate to have 
been so created is without jurisdiction. S. 116 
has no application to a case where the order 
of the Deputy Collector purporting to have been 
made under S. 83 was without jurisdiction and 
therefore wholly void. A suit for a declaration 
that the order was without jurisdiction is govern¬ 
ed by Art, 120 and not by Art. 14 of the Lini. Act. 
(Sanderson, C. y. and Punto/if y,) Jitendra Gopal 

Roy V, Matangini. 49 I. C. 965 (Cal). 


BENGAL ESTATES PARTITION ACT 
(V of 1897), S. 113. 

“ Estate held in common tenancy ” is used as 
opposed to estate held in severalty by the pro¬ 
prietors infi-r sc as by private arrangement and 
has no reference to the relations with the Govt. 
(C/tiUf and Chatterjec, jy ) Audul Latif Miah v- 
Amanaddi Patwaki. 9 1. C. 539- 

15 C. W. N. 426, 

-S. 99 —Mortgage of specific property — 

Section does not apply — T. P. Act, S- 68 (r). 


Ss. 83 and 119 —in civil Court. 


In proceedings under the Act taken at the 
instance of the deft, (a co-sharer) no question 
under S, 83 was raised or decided, the objection 
by plff. (another co-sharer) being only to the 
mode of partition and not that more land was 
allotted to the estate than it was entitled to. His 
objection was disallowed and final order for 
partition was made. The plff. then sued for 
declaration that certain lands belonging to him 
alone were owing to the fraud of deft, partitioned 
as joint land. Held, that under S. 119 the plffs. 
were not persons aggrieved by an order under 
S. 88 and therefore had no right of suit in the 
Civil Court, Per Fletcher, y. —The pltf- could 
not recover land allotted to deft, whilst 'retaining 
lands allotted to him by the same partition. 
Per Richardson, y.—If there is no dispute as to the 
amount of the interest each co-sharer has in joint 
lands, but the question is as to whether a particu¬ 
lar piece of land is part of the joint lands or is 
the exclusive property of a co-sharer the question 
is not one under the proviso (1) to S. 119. 
(Fletcher and Richardson, yy.) GurbakSh Prasad 

Tewari V. Kali Prasad Narain Singh. 

321. C. 167-19 C. W. N. 1322. 


S, Applicability of—Grant of tenure 


right—Private Partition—Partition under the Act. 

The main test of applicability of Section 99 is 
holding the land in severalty under a private 
arrangement. This arrangement need not be so 
complete or so formally made as to exclude parti¬ 
tion on the application of some of the proprietors 
under Section 7. (Newhould and Panion. yy.) 
Prosanna Kumar Bedanta Tirtha Bhatta- 

CHARjYA V, Madhu Badya. 68 I. C* 500 — 

1923 Cal. 279. 

•S.99 —Common Tenancy—Private arrange- 


ment—Effect of . 

To make S. 99 of the Act applicable it is 
essential that the estate should be held in com¬ 
mon tenancy and not in severalty in. pursuance of 
a private arrangement between the parties. 20 
Cal. 285 foil. Where on a partition of the entire 
estate by the Collector lands held by the defts. 
as tenure holders under a co-sharer to whose 
exclusive share they had been assigned by private 
partition, were allotted to the plffs., the plffs. take 
the disputed lands subject to the tenure of the 
defts. and are not entitled to eject the defts. 
(Mookerjee and Chapman, yy.) Nogendra Mohon 

Ray V. Peary Mohan Saha. 30 I. C, 420 — 

43 Cal. 103 =20 C. W. N. 319=21 C. L, J. 605. 


S. 99^Esiate held in common tenancy 


The mortgage granted in this case was a mort¬ 
gage not of the mortgagor’s share in the entire 
estate belonging to a joint Hindu family but of 
specitic lands of which the mortgagors were in 
possession by an agreement with their co-sharers. 
Held that the provisions of S.99 of theEstates Par¬ 
tition Act had no application to such a case. The 
section which governs in the case is S. 68 clause 
(c) of the Transfer of Property Act which provides 
thlat where the mortgagee being entitled to 
possession of the property the mortgagor fails to 
deliver the same to him or to secure possession 
thereof to him without disturbance by the mort¬ 
gagor or any other person then in such a case the 
mortgagee has a right to sue the mortgagor for 
the mortgage money. Where after the partition 
the plaintiffs mortgagees were dispossessed of the 
property of which they were in possession under 
the Zarpeshgl they could not resist that dis¬ 
possession, and therefore they were bound to give 
up possession, and the result is that the mortgagors 
have failed to secure the possession of the pro¬ 
perty to the mortgagees and in such a case, the 
statute expressly provides that the mortgagees 
have a right to sue for the mortgage-money. 
(Miller, C. y. and Kulwant Sahay, y.) Ramnan- 
DAN Parbat V . Deni Sahal. 1924 P. 91 — 

74 I. C. 877-1 Pat. L. R. 366. 
- Ss. 113 and 29 — Order under S. 29 — 

Appeal. 

Under S. 113, no appeal lies from an order of a 
Commissioner, rejecting an appeal against the 
preliminary order of the Collector admitting a 
partition application, as such an order is not 
under S. 29. (VFa/s/i, y.) Adit Prasad v. Ganga 

Prasad. 38 I • C. 827 = 1 Pat. L. W. 120. 

- S- 113 — Appeal, 

A Commissioner’s order refusing to confirm 
partition submitted by Collector, is not appealable 
under S. 113 to the Board of Revenue. (Mullick 
and Atkinson, yy.) Birbhadra Ruth v. Janardan 
Proharaj Mohapatra. 1 Pat. L, J.491 = 

381. C.356 = lPat. L. W. 313. 

-S. 113 (C) —Appeal “ confirming or amend¬ 
ing a partition ”—Meaning of, 

An appeal will lie to the Board against an order 
making allotment only when a partition has been 
recast and confirmed by the Commissioner ; the 
words “confirming or amending a partition’* 
in Sec. 113 (c) must be taken to mean a definite 
amendment which disposes of the case. The 
amendment or re-arrangement must be carried out 
to sustain an appeal. (Maude, y.) Keshwar 

SiNOH, In re. 4i I. C. 560^2 Pat. L. W. 114» 
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BENGAL 'ESTATES PARTITION ACT 
(V of 1897), S. 114. 

- Ss. 114 and 11 (Q)~~Revisional juris¬ 
diction of Board of Revenue—Powers and superin¬ 
tendence of, 

Ko revision lies to the Board of Revenue against 
Collector's order under S. 11 (c) dismissing an 
application for partition against Commissioner's 
order refusing to confirm partition submitted by 
Collector. (Mullick and Atkinson, yy ) Bera- 
BHADRA Ruth v, Janardan Proharaj Mohapatra, 

1 Pat. L. J. 491 = 38 1. C. 356=1 Pat. L. W. 313. 

- S. 119- -Civil Court cannot question correct¬ 
ness of order in partition proceedings. 

{Chatter]ee and Cuming, yy,) Anil Kumar 
Biswas v. Rash Mohan Saha. 

28 C. W. N. 46=1924 Cal 245. 

- -Ss. 119 and 49 —for possession in 

Civil Court—Maintainability of. 

When the Survey Record of Rights showed the 
plffs. as in possession of the purchased holding 
under S. 22 (2) of the B. T, Act, and the batwara 
khatian, which was based upon it under S. 49 of 
the Estates Partition Act, also showed them as 
in possession, but the possession of the lands 
having been delivered over to the defendants and 
an order under S. 144, Cr, P. Code, having also 
been passed against the plffs. they brought the 
present suit. Held, that S. 119 of the Estates 
Partition Act was not a bar to the maintainability 
of the suit. 3 P. L. W. 226 dist. {fwala Prasad, 
A, y. C. and Das, y,) Nand Kishore Singh v, 

Mathura Sahu, 65 I. C. 586=3 P. L. T. 13= 

1922 P. 193. 

- Ss. 119 and 82 — Claim 'of rent free land 

overruled in Batwara proceeding—Subsequent suit 
does not lie. 

Where in a batwara proceeding an objection 
that a certain land is rent-free or muafi is raised 
and overruled, no subsequent suit lies to claim the 
same relief. (Ross, y.) Lal Das v. Ram Narain 

SUKUL. 63 I. C. 2 (Pat). 

- S. 119- -Partition—Suit by tenant for de¬ 
claration of title to occupancy holding—Record of 
rights—Entry in — Presumption, 

The burden of proof that a partition concluded 
under the Act of 1897 was made under the Act of 
1876, lies on the parties who allege it, S. 49 of the 
old Act allows a tenant to impugn the entries in the 
partition papers. A suit for a declaration of title 
to an occupancy holding allotted to the deft, on a 
partition, commencing under the old Act but con¬ 
cluded after the new Act is maintainable under 
S. 119 of the new Act. {Mullick and Atkinson, 3^^*) 
Baldeo V, Bragnandan. 3 Pat. L. W. 266 = 

431. 0. 359=1918 Pat. 164. 

■- Ch. 6 — Zerait land—Holders paying neither 

relit nor revenue to Government—Record of rights — 
Rent fixed in—Liability for. 

The land in question in the suit belonged to an 
estate owned by two individuals. One of them 
mortgaged his zemindari rights to certain persons 
keeping his possession over 141 bighas of zerait 
land. Subsequently the mortgagees came to pur¬ 
chase the mortgage interest of their mortgagor 
apd the }41 bighas offj^ait land also came to be 


BENGAL FOOD ADULTERATION ACT (VI 
of 1919), S. 14. 

held by different persons by transfer. The de¬ 
fendants came to hold 4 bighas of the zerait land. 
The Government revenue of the entire estate used 
to be paid by the transferees of the zeminda^ 
interest, inasmuch as they got their names in 
register D of the Collectorate. The holders of the 
zerait land including the defendants did not pay 
any Government revenue or rent to the proprietors 
whose names were registered in the Collectorate. 
The entire revenue was used to be paid by the re¬ 
corded proprietors, some of whom sued under the 
Estates Partition Act. Held that the holders of 
the zerait land were liable to pay the same rent as 
was payable for the lands of similar nature in the 
neighbourhood. The presumption raised by the 
Record of Rights in favour of the proprietor 
entitles him to claim a share and equitable rent. 
{ywala Prasad, y.) Bhola Pandey v. Ram Bilas 

Pandey. 711. C. 395=1923 P. 391. 

BENGAL FERRIES ACT (I of 1885). 

- S. 11 — Subsidiary ferry not a publl^ 

ferry, 

A District Magistrate has power to establish as 
many subsidiary ferries as he likes, provided 
they are within two miles from the public ferry. 
This subsidiary ferry is not a public ferry. (Das 
and Adami, yy,) Pardip Singh v. Secretary 
OF State for India. 1 Pat. L. T. 395 = 

57 L C. 516=5 Pat. L. J. 500=1920 Pat. 297 = 

2 U. P. L. R. (Pat.) 181. 

- S. 16 —Limits of Ferry-^Bengal Municipal 

Act (1885), 

The defining limits given in S. 16 are not the 
same as under Bengal Municipal Act and under 
Act I of 1866. (Chatterjee and Richardson, yy,) 
Kasim Ali v. Chairman of Municipal Commis¬ 
sioner, Chittagong. 21 C. W. N. 601 - 

35 I. C. 782=25 C- L. J. 639. 

• 

BENGAL FOOD ADULTERATION ACT 
(VI of 1919). 

——S. 6— Prosccution----Chairman of Munlct*^ 

Pality cannot sanction. 

Section 44 of the Bengal Municipal Act would 
not empower the Chairman of the Municipality to 
sanction prosecution under S. 6 of the Act VI 
of 1919. (Newbould and Suhraw.ardi, 
Raghunath Modi v, Kurseong Municipality. 

76 L C. 394=25 Cr. L, J. 170= 

1923 Cal 561. 

- S. 14 (2) —Certificate not in form not 

admissible in evidence. 

Under S. 14 (2) of the Bengal Food Adultera¬ 
tion Act, the certificate of the Public' Analyst is 
admissible In evidence only if it is submitted, in 
the form prescribed in the Schedule. The certifi¬ 
cate if written in the form of a letter would not 
be admissible without proof of the truth of the 
contents. {Newbould and Suhrawardif yy.) 
Raghunath Modi v. KurseonO Municipality. 

76 I. C. 394=25 Cr. L. J. 170=1923 Gal 561. 
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BENGAL GHATWAH LAND REGULA TION 
(XXIX of 1814). 


BENGAL LANDLORD AND TENANT PRO¬ 
CEDURE ACT (VIII B. C. of 1869). 


See also Land Tenure, Ghatwau. 

■ '-Ghatwali Tenure—Sonthal Parg^anas — 
Liability Jbr sale for arrears of rent — Distine- 
lion behveen Ghatwals subject to service under 
G^vi, and Ghatwals subject to service under local 
Rajas —Bengal Regulation {XIV of ISlO)^ S. 4, 

Ghatwali tenures arc not necessarily exempt 
from sale in execution of a decree; kh xrgpur 
ghatwali lands can be sold in execution of a 
decree for rent. Where a ghatwali renders 
services to Dy, Commissioner of the Sonthal 
Parganas, and is appointed by him, his land 
cannot be sold without the consent of Dy. 
Commissioner. When a ghatival is appointed 
by a local Raja and none but Raja can claim his 
services, his ghatwali lands may be sold by the 
Raja. The only ghatwals within the jurisdiction 
of the Dy. Commissioner of the Sonthal Parganas 
are those who are subject to the provision of 
the Beng. Ghatwali Lands Regn. (XXIX of 1814). 
(Sharfuddin and Roe, ff.) Lakshmi Narain 
Mahto V. Satya Narain Chakravarti. 

IPat.L.J. 197 = 36 L C. 269 = 

2 Pat. L. W. 419. 

BENGAL GHEE \DULTERATION ACT (I of 
1917). 

- S. 2 {2)Standa>^d of genuineness — 

Commercial ghee—Adulteration of. 

The Bengal Ghee Adulteration Act lays down 
no standard of genuineness to detect adulteration ; 
so each case must be decided on its own merits. 
Commercial ghee or buffalo ghee containing 
foreign fat was adulterated ghee within the 
meaning of S. 2 of the said Act. (Chaudhuri and 
Newhould, yy,) Grande Venkata Rathnam v. 
Corporation of Calcutta. 

24 C. W. N. 388=21 Cr. L. J. 490 = 

56 I. C. 586=47 C. 633. 


- -S. 4— Occupancy right—Under-raiy at. 

In cases governed by the Act occupancy rights 
are not acquired by under-tenants holding under- 
raiyats, as the under-tenants cannot become 
raiyats. {Mookerjee, A, C, y, and Fletcher, y.) 
Kamini Sundar Dasi v, Prasanna Kumar Sil. 

53 I. C. 662=24 0. W. N. 685. 
—-S. 6~B. T. Act, Ss. 4 and 2Q—Under- 

raiyat—Occupancy right by prescription. 

An unJer-raiyat who has remained in occupa¬ 
tion of a certain plot of land and has cultivated 
it for more than 12 years can acquire a right 
of occupancy under S. 6 of the Bengal Act (ViU of 
1869), The distinction between a raiyat and an 
under-raiyat was not recognised by Bengal Act 
(Vlll of 1869). Under that Act the term “ raiyat ” 
included all classes of tenants who were actual 
cultivators of the soil. It was immaterial whether 
such a cultivator held his tenancy under a middle¬ 
man or under a person who, though an occupancy 
raiyat originally had placed another tenant in 
possession of the lands of his tenancy for purposes 
of cultivation, unless such sub lease, was “ for a 
term year by year.’’ Even under the B. T. Act 
an under-raiyat may by custom acquire a right of 
occupancy. {Hilda, J.) Prasanna Kumar Sil v. 
Kamini Sundari Dasi. 55 I. C. 251 (Cal.). 

- -Ss. 14 and 22—Notice of enhancement 

given more than three months before suit. 

The object of S. 14 of the Act is that a suit 
for enhancement should not be brought without 
at least three months’ previous notice. When a 
notice under that section is once given, the suit 
for enhancement of rent can be brought two or 
three years afterwards. (Newbould, y.) Abhoyes- 
WARi V, Bangashram Rajbanshi. 

53 I. C. 52 (Cal.). 

- S. 18—Prevailing rate. 


BENGAL INCUMBERED ESTATES ACT (VI 
of 1876). 

-Ss. 3 (thirdly) (b), 5 and 6 —Decree against 

Manager—Notice of claim need not be given. 

In a decree against the Manager of an incumber¬ 
ed estate, the decree-holder need not notify his 
claim to the Manager as S. 3 (thirdly) (b) 5 and 6 
does not apply to such decree. {Das% and Ross, 
vy.) Burton Midnapur Zemindary Co. 

611. C. 902 (Pat.). 

BENGAL IRRIGATION ACT (III of 1876). 


S. 4:7^Scope of. 


S. 47 is directory and does not require registra¬ 
tion of village canals. {Atkinson, y.) Ghura Singh 

V. Mandi Singh. 2 Pat L. W. 178 = 

18 Or. L. J. 100i=42 I. C. 732=1917 Pat. 168. 

-S. 93Scope. 


S. 93 applies to registered as well as unregis¬ 
tered canals. (Atkinson, y*) Ghura S^gh v. 
Mandi Sinoh. 

^. 18 Cr. L. J. 1004=42 I. C. 732=1917 Pat. 168. 


“ Prevailing rate ” in S. 18 does not contem¬ 
plate u rate brought into existence by the landlord 
pending disputes with the tenants regardint^ 
enhancement of rent. (D. Chatterjee and N, R, 
Chatterjee, yj.) Asir Mahamed Shaikh v. Raja 
Probhat Chandra Barua. 

30 I, C. 1 = 21 C. L. J. 576. 

--- S. 21—Registered Kabuliat—Interest of 300 

per cent — Misrepresentation—Tenants unposed upon — 
No valid contract. 

Where the Court below found that the interest 
in the registered kabuliat at 300 per cent, per 
annum was extortionate and unconscionable and 
gave the plff. interest at 75 per cent, by way of 
compensation, finding at the same time there 
must have been some sort of imposition practised 
on the defts. Held, that there was no contract 
which as far as the interest was concerned, was 
capable of being enforced, and therefore it cannot 
be said that this was a matter provided for by a 
written agreement under S. 21 of Act (VIlI of 
1869), {Woodroffe and Huda, yy.) Jaoat 
Chandra Saha v. Birendranath Dutta 
Choudhury. 

491. C. 805 = 23 C. W. M. 291. 
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BENGAL LANDLORD AND TENANT PRO¬ 
CEDURE ACT (VIII B. C. of 1862), S. 27. 


BENGAL LAND REGISTRATION ACT (VH 
of 1876). 


-S- 27 — Limitation—Recovery of possession. 

Section 27 has no application to a suit for 
recovery of possession by a tenant ousted by a 
co-sharer landlord. (Woodroffe and CoxCy yy.) 
Gando Pattuni V, Sarat Pattuni. 

32 1. C. 510 (Cal). 

- S. 52 —Transferee of non-transferahle occu¬ 
pancy holding—Right to deposit—Rent decree — 
Execution, 

Where a landlord decree-holder seeks to eject 
the tenant of a non-transferable occupancy 
holding in execution of a rent decree, it is open 
to a third person claiming to be the transferee 
of a part of the holding to make the deposit so 
as to avoid the ejectment. (Teunon and Cuming^ 
yy.) Kali Ki shore Das v. Gopal Ram Saha. 

49 I. C. 766=23 C. W. N. 132. 

- S. 52 —Extension of time. 

The first Court cannot extend time in execution 
after the refusal of the Appellate Court to do so 
in appeal. S. 52 has no reference to S. 66 (3), 
Bengal Tenancy Act. {ChatUrjee and Newbould, 
yy.) Sheik Humai v. Sarat Chandra Dutta. 

^ 38 I. C. 467 = 21 C. W. N. 749. 


S. 53 — Tenant holding over. 


A tenant who not being a cultivator with occu¬ 
pancy rights, holds over without the landlord’s 
assent, acquires no interest in the land and can 
be ejected forthwith under S. 53 of the Act and 
the mere fact of the landlord’s toleration of the 
tenant’s holding over is not necessarily conclusive 
of acceptance of tenancy in future. (Mookerjee 
and Roe, yy.) Paramananda Singh v. Syjo 

Singh. 37 L C. 201=24 C. L. J. 30. 


-Ss. 59, 64 and ^^-Non-transferable 

holding — Execution, sale of — Sylhet. 

In execution of a decree for rent in a case in 
Sylhet governed by Bengal Act VIII of 1869, 
whether the decree is a decree for the co-sharer 
landlord’s share of rent or a decree for the whole 
rent due on the holding which is non-transferable, 
the holding cannot be sold under S. 59 or 64 or 
65 of the Act. (Teunon and Netvbould, yf .) Alok 
Chand Pal v. Jaluram Namasut. 

45 I. C. 762=22 C. W. N. 563. 


__S. 102 —Rent suit—Claim below Rs. 100 — 

“ District yndge Additional District yudge. 

No second appeal lies under S. 102 of the 
Act in a suit for rent in which the amount 
claimed does not exceed Rs. 100 and in which 
none of the questions mentioned in the section 
arises for decision. The expression “ District 
Judge ” in S. 102 of the Act includes an Addi¬ 
tional Judge. (Beachcro/t, 

Sheik Bakshi. 1» I'* Oiy (0.;. 


-S. 102—Scope of. 

Under the section, an appeal lies only when the 
judgment determines a question of r ght to 
enhance or vary rent or a question of title to or 
interest in land as between parties having con¬ 
flicting claims thereto. An appeal will not lie, if 
merely a question as to the amount of rent pay¬ 
able is decided. (Ciiatterjee and Roe, yy-) 


Dinanath Sarma V. Sarman Ram Deb. 

H277 (C.)- 


- Entries—Omission of. 

Omission of entries of Lakhraj land in the 
Pargana Register or Kanongo Register or General 
and Mouzari Register or in Thakmap is insuffi¬ 
cient to prove that the land was “ mal ” and as 
such assessable, (Mookerjee and Wahnsley, yy-) 
Bipradas Pal v. Manorama Debi. 

45 Cal 574=47 I. C. 49=22 C. W. N. 396. 

- S- 28 — Alteration of entries by Collector-^ 

When justifiable. 

Where the father of the applicant gifted a 
6 Anna share of Tauzi No 13350 in 1905 and the 
donee got himself registered as proprietor and 
the applicant applied for correction of Register p 
on the ground that the gift did not cover all the 
three villages composing the estate. Held, that no 
change had occurred, which would justify the 
Collector in altering the entries made dh 1915. 
(Grunning, M. C.) Jaipurgash Singh v. Ramnan- 

DAN Singh. 1 Pat L. R. 74 (Cf-)* 

- S. 29 — Applicability. 

S. 29 of the Land Registration Act is applicable 
only to a case in which a psrson whose name is 
recorded, is no longer in possession of an interest 
and in which other persons’ names have been 
recorded for every portion of the interest in which 
such persons’ name was borne on the register. 
(Morshead, M. C.) Baijnath Singh v. Lachuman 

Singh. 1 Pat* L* R. 120 (Cr). 

- S. 38—Bur—Previous payment of rent by 

tenant. 

The bar prescribed by the section does npt 
cease to be applicable merely because the plff. 
establishes that the tenant has previously paid 
rent to him amicably or because he brought 
tenant upon the land, (Sanderson, C. y. and 
Mookerjee, y.) Bangshi Badan v. Kamala Kanta. 

411. 0.477=26 C.L. J.90. 

- Ss. 42 and b2—Scope of—Powers of Col¬ 
lector to register, 

Reading Ss. 42 and 52 together, the Collector 
has the power to order the name of the applicant 
to be registered where, in the case of assumption 
of the charge, he is satisfied that the possession 
exists ; but in the case of succession or transfer 
he has no right to direct the name of the appli¬ 
cant to be registered unless he is satisfied first, 
that the succession or transfer has taken place 
and secondly that the applicant has acquired 
possession in accordance with such succession or 
transfer. Where each of the parties claims to 
have assumed charge, the only question which the 
Land Registration Deputy Collector has to deter¬ 
mine, is if possession exists in favour of either of 
the applicants. (Das and Bucknill, yy.) Syed Ali 
Zamin V. Nawab Syed Mahomed Akbar Ali. 

1 P.68=3P. L. T.406=65 L C 135 = 

1922 P. 315. 

-Ss. 44 and 78~-Estate—Meaning of--- 

Revenne-free property. 

The term ‘ estate ’ in the Act do es not include 
revenue-free lands to which therefore S. 44 does 
not apply. S. 78 of the Act does not operate as 
a bar to a mortgage of a revenue-free property, 
obtaining a rent decree. (Mullick und ywala 
Prasad, yy.) PartapMahton n. Bechan Kueb 

V . 42 L C. 585 (Pat.)- 
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BENGAL LAND REGISTBATION ACT (VII 
of 1878), S. 51. 

. . -Ss. 51 and 72—Entry by Coliecior in f>ur^ 

SHOHct qf Civil ConrVs orders—No appeal or review 
lies^ 

The Land Registration Act gives no power to 
any Civil Court to amend or alter the entry made 
by the Collector in his books in pursuance of the 
Civil Court’s orders not to interfere with the 
possession of the successful party. As a matter of 
first impression it seems that S. 62 of the Land 
Registration Act means that there is no right of 
appeal or review under any enactment whatsoever 
against the order of the Civil Court. {Mullick and 
Bucknill, yy,) Kapaleshwar Jha v- Raghunan- 

DAN Prasad« 1 Pat. L. R. 370= 

4 Pat. L. T. 718=741.0.474= 

1924 P. 134. 


BENGAL LAND REGISTRATION ACT (VII 
of 1876). S. 78. 

--S. 78— Tenants waiver — Effect of. 

The provisions of the Land Registration Act were 
framed for the protection of the tenant who could 
waive the benefits. If he does waive them he 
cannot resile from the position deliberately adopt¬ 
ed by him. S. 78 of the Land Registration Act 
does not apply to the case of a person to whom 
rent has been assigned by a proprietor whose 
name has been registered under the Statute. 
11 C.W.N. 141 Ref. It is sufficient for the plaintiff 
to prove during the trial that his name was re¬ 
gistered under the Land Registration Act, subse¬ 
quent to the institution of the suit. 23 Cal. 87 ; 
26 Cal. 712 ; 2 C. W. N. 493 ; 11 C. W. N. 141 Ref. 
(Mookerjee and Beachcroft, yj.) Najabat Ali v, 

Bibi Kadiran. 53 I. C. 49 = 30 C. L. J. 48. 

-Ss. 78 and 81 — Transferee of usufructuary 

mortgage—Previous patni to tenants—Right to re¬ 
cover rent in excess of share registered — Rent — 
MaUkana* 

In a suit by plff. the transferee of a usufruc¬ 
tuary mortgage from the proprietor who had pre¬ 
viously granted a patni-lease to the deft, tenant, 
for arrears of rent, the tenant contended that the 
plff. could not recover rent in excess of the share 
for which he had registered his name. Held^ that 
the case fell within S. 78 of the Land Registration 
Act for although the sum recoverable was des¬ 
cribed in the lease as “ Malikana " it was in 
essence “ rent ” and was recoverable by the 
summary procedure prescribed in the Patni Regu¬ 
lation (VIII of 1819). The plff. though a mortgagee 
within S. 78 was entitled to the benefit of S. 81 of 
the Land Registration Act, there being no written 
contract between him and the tenants. (Mooker- 
jee and Beachcroft, yy.) IsWAR Chandra Bera 
Kali Charan Santra. 

43 I. C. 726=27 C. L. J. 474. 

— -^S. 78 — Dismisssal of suit—Filing of an 

appeal. 

Where a suit failed for non-production of a 
succession certificate in the trial court, the certifi¬ 
cate may be obtained and filed in the Appellate 
Court on the appellant paying costs of the pre¬ 
vious proceedings. (Holmwood and Mullicky yy*) 
Chulhan Singh v, Madho Singh, 

281.0.383=19 C. W. N. 794. 

-“Ss. 78 and 81 — Proprietor—Eight to sue, 

A proprietor is not barred ifrom recovering 
rent if his case comes under S. 81 when the 
contract exists between the parties, though his 
name has not been entered under S. 78. The 
contract need not be between the actual parties. 
One between them and predecessors is enough. 
{Woodroffe and Chatterjee, yy,) Surya Kanta 
Ghattak V, Ananda Mohan Chatterjee. 

24 I. C. 866 (0.). 

- S. 78 —Suit for rent — Plff, registered under 

the Act—Pica of henami. 

Obiter, —Where the plff. in a suit for rent is 
registered under the Act as proprietor or mort¬ 
gagee, the deft, cannot plead that the plff. is a 
benamidar and therefore not entitled to receive 
rent. {Mullick^ y,) Mohamed Hosein v, 
HlBAMAN Raut, 241. C. 118 (C.). 


Ss. 52 and 55 —Person in possession 


Mutation ofnatnes—Right to, 

S. 52 of the Land Registration Act contemplates 
two classes of cases (1) the case in which the 
applicant’s possession exists and (2) cases in which 
succession or transfer has taken place. The first 
class includes cases in which the applicant claims 
to have assumed charge as joint proprietor on 
behalf of his co-sharer or manager. In such a 
case the Collector need satisfy himseif only on the 
point of the possession of the applicant. Claims 
to joint ownership should not be indiscriminately 
accepted. But where the case of the applicant is 
that he'had been in joint possession prior to the 
death of the deceased and has continued since, he 
cannot be refused registration. (Morshead^ M. C.) 
Bhooraj Sahay V, Dulhin Ramkumari Kuer. 

IPat. L. R. 71 (Or.)- 


•S. 52 —yurisdiction of Revenue Court 


Determination of title under Civil Court sale. 

When a registration has long been completed 
and has become final, the Revenue authorities 
cannot enter into the validity of the right 
of another person by purchase at a civil court 
sale. It is a matter to be determined by the civil 
court. (Morsheady M, C.) Janardhan Prasad t/.Mt, 

Sanjhari Kuer. 1 Pat. L. R. 104 (Cr.). 

Ss. 52 and 42 —Question of possession — 

y*. J ^ • 7 



Cannot be referred to Civil Court, 

When two persons claim possession of a gift 
the Collector has to find out with whom the 

f iossession exists and not to refer to civil court. 
Das and Backnill, yy.) Ali Zamin 2 ;. Moi^mm^ad 

Akbar Ali. 85 I. C. 135 — I- P* 68 — 

akbar au. g p ^ ^ ^ p. 315. 

- S. 55 —Question of possession—Right to 

refer.to Civil Court—When arises. 

The jurisdiction cither to determine summarily 
the question of the right to possession or to refer 
the matter in dispute to the Civil Court only. 
aHses where it is not proved to the satisfaction of 
th€i Collector that any person is in possession of 
the interest in dispute. (Das aud BuckntlL^ yyd 
S^D Au Zamin V. Nawab Syed 

, WI.0,W5=IP.68=3P.^.«^^ 
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j '' S. 78 Stut foY Yent — Plciintij^^s nciftte 
registered -Burden of proofs 

The burden of proving that the plaintiff cannot 
sue for rent without plff.’s name being registered 
under the Act lies upon the defendant. (Mook.Ytee 
and BeachcYoft, fy.) Surangini Dasi v. Neka- 
RADDI Mullick. 23 I. C. 844 (C.). 

S. 78 Estate'— Resumed — ChaukidaYi 
ChakYan land, if estate—Village Chuakidari Act 
Ss. 54 and 55. 


Resumed Chaukidari Chakran lands transfer, 
red to a Zemindar do not become an ‘ estate ’ 
within S. 78 of the L. R. Act with respect to 
which he is required to cause his name to be 
registered. No inferenee to the contrary can be 
drawn from Ss. 54 and 55 of the Village Chauki¬ 
dari Act. Therefore S. 78 does not bar a suit for 
rent by the Zemindar 'against a tenant within 
those lands on the ground of non-registration 
under that section. (MookeYj'ee and BeachcYoft, 

Satya Niranjan. 

19 C. L. J. 236=20 I. C. 250=18 C. W. N. 158. 


—-Ss. 78 and 81— Rent— Kabuliat to piai, 

tiff’s pYedecessoY—Non-YegistYalion of name in CoUe: 
toYate—Effect —Suit foY aYYeaYs of Yent. 

A suit for arrears on rent on the basis of 
Kabuliat in favour of the plaintiff’s predecesso 
which was still subsisting is maintainable eve 
^ ^ ^ ^ were not registered pr( 

prietors within S. 78 of the Act. (Stephen an 
ChattcYjee, fy.) Shoshi Kumar Battacharjee j 
Gour Kishore. 18 I. C. 593 (C 


-S. 78— RegistYation undeY —Effect of— 

Actual possession^ if affected by. 

Although registration of name under the Land 
Registration Act may be evidence of possession, 
it is not necessarily equivalent to actual posses¬ 
sion, nor is it sufficient to interrupt the adverse 
possession, of the opponent of the person 
whose name has been registered. 29 C. 518 P. C. 
10 C. L, J. 527 Fol. (Mookerjee and Coxe, ) 
Joy Kali Roy v, Hemangini Debi. 

10 I. c. 363 (C.). 


—;-S. 7S—Suit for rent by unregistered 

assignee^ not barred, 

S* 78 does not bar a suit for the recovery of 
arrears of rent by an unregistered assignee of the 
rent from the landlord. (Das and Ross^ VV ) 
Rameshwar Prasad Singh v. Ram Janak Sivm/ 

6 Pat. L.J. 109=601. C. 390= 

2 Pat. L. T. 370. 


———S. 78— SuitfoY rent— RegistYation of name 
of proprietor before decree^ 

Non-registration of a person as the recorded 
proprietor of land under S. 78 of the Bengal Land 
Registration Act is not a disqualification which 
would deprive him of a cause of action. It is 
merely an impediment against his right to recover 
rent, by a decree until the provisions of S- 78 
of the Act are complied with. (Atkinson, y.) Balak 

Mahton.^. Mathura Ram DUbey. 

■ ^ 521. C. 267 (Pat.). 


BENGAL LAND REGISTRATION ACT, (VII 
of 1876), S. 85. 

; -S. 81— IjaYadaY is not a propYietor and 

Section does not apply to him — IjaYadaY—PropYietor I 

1 

An ijaradar is merely a lessee and S. 81 has 
no application to a person who is not himself 
a proprietor but who has an interest which is 
subordinate to that of a proprietor. S. 81 seems 
to be a rider to Ss. 78 to 80 and as those sections 
deal with the case of proprietors there is no 
reason to think that S. 81 refers to cases Of 
persons other than a proprietor. (Chatterjee and 
Suhrawardy, yy.) Probodh Chandra Mitter v, 
Harish Chandra Nascar. 27 C. W. N. 8M- 

1924 Cal. 124. 

. * 

-S. 81 —Applies where a party is a vendee 

of a contracting party. 

The provisions of S. 81 of the Act are applicable 
to a case where one of the parties is a vendee of 
one of the contracting parties. (Chatterjea and 
Panton, fy) Mesbahuddin Ahmed v, Abdul.- 

65 I. C. 839-34 C. L. J. 119. 

-S. 81 —Lease by one co-sharer—Suit by hint 

alone for rent is maintainable, 

s 

Where P, a co-sharer, leased his share to D for 
a certain rent, P. and his successors-in-interest 
can maintain a suit against D for rent upon the 
written contract of lease without reference to the 
other co-sharer landlords. (Chatferjie and Suhra- 
wardy,yy,) Probodh Chandra Mitter v, Harish 

Chandra. 64 I. C. 58 = 48 C. 1078. 

- S. 81 —Scope of, 

. » 

The written contract mentioned in S. 81 of the 
Land Registration Act refers to a contract 
between the person who claims rent as proprietor 
and the person who is bound to pay rent to him 
under S, 78 of the Act, (Mookerjee and Beachcrojt, 
yy-) ISWAR Chandra Bera v. Kali Charan 

Santra. 43 I. C: 726=27 C.L. J. 474. 

* I 

--g, g 5 — Identify of applicant — Revision, . . 

Several years after the registration of a person’s 
name in the records a rival claimant made a/i 
application on the ground that he is the person 
preferentially entitled. There is a dispute as 
regards his identity Held the Revenue Court may 
well leave the claimant to establish his claim in 
the Civil Court. It is largely a matter of opinion 
as to the circumstances in which a Commissioner’s 
powers of revision should be exercised. (Morshead 
M, C.) Mt. Madhurani Kuer a, Rajula Singh, 

1 p8it. L. R, 261. (Cr.). 

— ■ S. 85— Revisional powers of Commissioner, 

The Commissioner has by S. 85 revisional juris¬ 
diction over orders passed by all officers subordi¬ 
nate to him. The power ought to be exercised when 
• there has been a failure of jurisdiction or a signal 
failure of duty or it is necessary to preveijt gross 
abuse or injustice. The revisional powers, should 
not be exercised where the aggrieved party has 
a right of appeal or a remedy by way of suit ip the 
civil court, (Morshead^M^ C.) Tulsi Ram v, Mt. 

-Shayampbari Kubr, 1 Fat. L. B. 246 (Cr,)* 
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■ R$nt —Lakhiraj land ^SuU instiluUd 
UHd$y Regulation II of 1819 subsequently transferred 
io the Civil Court, 

predecessor obtained a decree in 1862 
against deft’s, predecessor for resumption of land 
held under an invalid Lakhiraj title created before 
1790, the decree declaring the land liable to assess¬ 
ment. In a suit brought for K/*as possession on 
the ground that the defts. were trespassers Held, 
that the suit instituted under Regulation H of 
1819 and subsequently transferred under Regu¬ 
lation VII of 1822 was a suit dealing with rent. 
The decree of 1862 could not be regarded as 
establishing the relationship of landlord and 
tenant. (Jenkins, C, y,, Mookerjee and Beachcroft, 
yy.) Maharaja Biredenora Kishore Manickya 
Bahadur v, Bharat Chandra Sinha. 

301. C. 910=22 C.L.J, 117. 


Whether resumption creates the rcla'.ionship 


of landlord and tenant — Non-baymjnt of rent 
amounting to adverse possession, if aided by entry in 
Thakbust papers, 

A .resumption proceeding does not of itself 
create the relationship of landlord and tenant. 
The entry in the Thakbuit papers together with 
non-payment of rent constitutes adverse posses¬ 
sion. (Mulltck and fwala Prasai,yy.) Baldeo 
Singh v. Brahmadeo Narayan Singh. 

39 1. G. 107=1 Pat L.W. 721. 

-Ss. 7 and S-Who can claim malikana — 

Entries in Arsatha if co iclnsive—Applicability of 

S. 5. 

Malikana is allowed to previous lessees of 
Government not accepting the settlement but it is 
not allowed where the settlement is made with 
the previous proprietor himself. S. 8 applies 
to persons having proprietary rights and not to 
persons who are in possession only without title. 
Arsatha entry is not conclusive unless it is adopt¬ 
ed in the final settlement. (Mullick and Jwala 
Prasad, JJ) Secretary of State v. Khaja 

Mahomed Jan, 2 Pat. L. J. 266 =39 I. ^^55- 

2 Pat. L. W. 213. 

--S. 10 (2), (3) and (4)— yoiwf Settlement- 

Default by Sudar Afalguzar-^Effect—Co-proprietor^s 

share whether affected. 

Where a joint settlement is made under S. 10 
(2), (3) and (4) all the Malgu^ars are jointly respon¬ 
sible for the payment of revenue although the 
mahalis managed by the Sudar mulguzar and in 
cases of default by the Sudar Malguzar the entire 
tenure is liable to sale unless there is a contrary 
provision in the settlement. (Miller C. J* and 
Coults ¥.) Laljit Upadhay v, Wajihunnesa 

Ss. 22 and 23 —Bengal Alluvion and Dilu- 
vion Act (1847), 

A zemindar is bound to prove that a river was 
includ^ tn an estate under permanent settlement. 


BENGAL LAND REVENUE SALES ACT 
(XI of 1859.) 

The burden is discharj'ed or shifted, if he succeeds 
in showing the river in the estate to be unnavigu- 
ble or it is admitted to be so ; and the Revenue 
authorities are not allowed to assess the beds 
silted by natural causes, to revenue under B.L. 
R. Act (11 of 1819) or under Act IX of 1847. 
(Richardson and Greaves, JJ,) Secy, of State i*or 
India V. Profulla Nath Tagore. 

58 1.0.896=24 C. W. N.809. 

-S. 21 —Bengal iUnvion and Dilnvion Act 

(1847), S. 6. 

The period of limitation for a suit to contest an 
order Of the Board of Revenue under S. 6 of B. A. 
and D. Act of 1847, assessing the land to revenue 
on the footing that the accretions to villages per¬ 
manently settled or by fluvial act must be brought 
within one vear from the date of plaintiff’s know¬ 
ledge of the Board’s decision. (Richardson and 
Greaves, TT.) Profui.la Nath Tagore v. Secy, of 
State. 58 I. C-902^24 C. W. N. 813. 

BENGAL LAND REVENUE SALES ACT 
(XI of 1859.) 

- Extent—Bengal Land Rev. Sales Act 


(1868) 

The Act XI of 1859 extends to Govt, tenures 
in Dihi Punchannagram in Dt. Twenty-four Parga- 
nas, by virtue of Act VII of 1868. (Bengal Land 
Rev. Sales Act). (Lord Shaw.) Haji Buksh 
Ilahi V. Durlav Chandra Kar. 

39 Cal 981=16 I. C. 821= 
16 C. W. N. 842 = 23 M. L. J. 206 = 
12 M. L. T. 385 = (1913) M. W. N-1005 = 
14 Bom. L. R. 1083=10 A. L. J. 452= 
39 I. A. 177 = 16 C. L. J. 620 (P. C.). 

[On Appeal from 13 C. W. N. 633 = 3 I. C. 986 = 

9 G* Xi« J* oxlj 


Karshais not Revenue. 


Where a howladar holding a howla under 
Government asked the latter to manage during his 
unexpired term and during that period karsha 
fell into arrears, a sale cannot be held under tlie 
Land Revenue Sales Act to realise the same as it 
is not revenue# {Wahnslcy cind GhosCy yy^) 
Ukiluddi Akan V- Asmat Ali Munshi. 

27 C, W. N. 723=1923 Cal. 714. 


Sale under—Interest sold. 


In a sale under the Act the interest of the 
defaulting owner is not sold but the interest of 
the Crown subject to the payment of government 
assessment is sold. (Mookerjee and Buckland, JJ^ 
Secretary of State for India v, Wazed Ali. 

65 1. C. 866 = 34 C. L. J. 141. 

Joint possession—Suit for by benamidar 
vendee, is maintainable, > 

A suit for joint possession by the purchaser 
of a separate account, in a sale held under the law 
is maintainable though the plff. is a benamidar. 
(Walmsley ann Greaves, JJ,) Mohesh Chandra 

De. V, Kali Kanta Sorma. 60 I. C. 708 (Cal ). 
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BENGAL LAND REVENUE SALES ACT 
(XI of 1859.) 

-‘Revenue sale procured by fraud—Effect 
of. 

Where a sale under the Act is brought about 
by a deliberate default on the part of the agent 
of one of the co-owners and the purchase at the 
sale was effected under a pre-arranged plan to 
which the said agent was a party in the name of a 
person who under that arrangement was to hold 
the property for the benefit of himself and the 
other parties to it, Held that the sale had no 
higher effect than a private alienation and the 
purchaser who had taken with notice of or was 
implicated in the fraud should be made to re¬ 
convey the property to the rightful owners. 
(Mookerjee and Panton, yy>) Kumar Satish 
Kanta Rai V. Satish Chandra Chattopadhya. 

24 C. W. N. 662=55 I.‘G. 689=30 C. L. J. 475. 

m 

'^Revenue sale of estate—Right of ftirchaser. 

The purchaser of an estate at a revenue sale 
takes the estate as created at the time of the 
permanent settlement subject to well-known 
qualifications. The purchaser of an estate at 
a revenue sale, under the Act, has no right to 
revenue free lands, as described in the Record of 
Rights, simply because those lands are situated 
within the limits of the estate. But if he can prove 
that the revenue was assessed on the basis of the 
assets of those lands he can claim them. (Mooher- 
jee and Walmsley, ff,) Abdul Rahman Kazi v, 
Baikuntha Nath Rai. 

411. C. 757=27 C. L. J. 133. 

■' — Notice, when necessary. 

No notice is required to be served on the pro¬ 
prietors before sale, where the arrears are for the 
current or next preceding year. (Miller^ C. and 
Foster, f,) Maharaja Kesho Prasad Singh 
V, Secretary of State for India. 

74 I. C. 881 (Pat.). 

•Scope of'—Applicability, 

Bengal Land Revenue Sales Act is a complete 
Code in itself and is quite independent of the 
Limitation Act. (Chapman, Mullick and Atkinson, 
yy.) Krishan Dayal Gir v, Abdul Gaffur. 

2 Pat. L. J. 402=40 I. C. 13= 

2 Pat. L. W. 229. 

-Ss. 2 and 3—Scope of, 

A Kabuliyat in respect of Government tenure in 
Dihi Punchannagram ran thus “ I shall pay the 
said jama in the Collectorate within 28th June 
every year,” Held, according to S. 2 the last date 
on which the payment due would become arrear 
is 1 St of July and first date when the tenure 
would be sold for arrears would be 28th June of 
the next year and a sale before that date is illegal. 
(Lord Shaw,) Haji Baksh Ilahi v, Durla Chan- 

drakar. 39 Cal. 981=16 C-W. N. 842= 

23 M. L. J. 206=12-M. L. T. 385 = 
(1912) M. W. N. 1005=15 Bom. L. E. 1063= 

10 A. L. J. 452=16 A. L. J. 620= 

821=39 I. A, 177 (P. C.). 
[On Appeal from 13 C-W.N. 633=9 C.L.J. 341= 

‘ 3LC.986.] 


B^NOAL LAND REVENUE SALES ACT 
(XI of 1859), S. 2. 

-Ss. 2 and Z'—Due date for paying Revenue, 

—Depends on contract of parties—Sale beforei 
due date is ultra vires. 

The date on which the revenue is payable 
depends primarily not on general or adminis¬ 
trative considerations such as the course of busi¬ 
ness in the Collectorate or the mode in which 
the accounts are kept but on the contract between 
the parties. Where a tenure was held under a 
Kabuliat which required him to pay his rent 
“ within the 28th day of June every year ” held 
that the holding could not be sold for arrears till 
after June 28th of the following year and. a sale 
before that date was before time and ultra vires 
and conferred no title on the purchaser. (Richard¬ 
son and Greaves, yf.) Manmotha Nath Mullick 
V, Mahomed Soleman. 

68 I. C. 491=26 C. W. N. 140. 
-Ss. 2, 3, 6, 7, 33 and 53—Revenue sales— 

Duties to he considered—Arrears of revenue — Mean' 
ing of—Power of Collector to purchase estate —No- 
tices under Sections 6 and 7 by whom to he 'issued — 
Ground declared and specified—Meaning of—Hon- 
service of notice—Effect of. 

Per Newbould, y, —When notices of sale are 
signed by a Sub-Deputy Collector • for the Collec¬ 
tor a legal presumption arises that the issue of 
the notices was directed by the Collector. There 
are three dates to be considered in conection with 
sales under the Act. The first is the kist or 
instalment date fixed by the kist handi of each 
estate. The second is the date fixed by the. Board 
of Revenue for each district as the latest date in 
each quarter for payment of all arrears and lastly 
the date fixed for sale. The question whether an 
instalment of payment remaining unpaid is an 
arrear of revenue within the meaning of S. 2 is a 
question of fact. An instalment of revenue pay¬ 
able on account of January kist, if not paid, does 
not become an arrear until the 1st February next 
following. Per Chatter jee, y, (Contra), Newbould, 
y ,—Under S. 58, the Collector having made a bid 
of Re. one cannot afterwards purchase the estate 
on behalf of the Government at the highest amount 
of the bid made by another. The purchase 
of an estate so made is against Section 58 and 
confers no legal right on Government. The words 
“ unless such ground has been declared and 
specified in S. 33 do not include the reasons for 
the ground.” The same objection taken before the 
Commissioner may be taken before a Civil Court, 
though the reasons given may be different. Quaere 
whether notices of sale under the Act issued and 
signed by the Sub-Deputy Collector “ for thd Col¬ 
lector” invalidate the sale. Whether non-service 
of notice under S. 7 is not a material irregularity 
in the conduct of the sale so as to invalidate "thfe 
sale. (Chatterjee and Newbould, yyj) Amrita LAL 
Roy V, Secretary of State. ‘ 

41 I. C. 458 (C.) 

- Ss. 2 and 3 —Land Revenue — Arrears— 

Effect of, not paying. 

In Bengal and Bihar the land revenue for 
ChaitBakack Kisih^coaxes payable on I«3t 
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day of Baisakh from which date it becomes pay 
able as “ arrear ” and if this arrear is not paid- 
within the date fixed by the Board of Revenue, 
the estate becomes immediately liable to sale. 
(Sharfnddin and Roe, Ojha t». Rajbansi 

Kuer, 40 I. C. 638 = 2 Pat, L. W. 31. 

.. Sb. 3,5, 6 and 33 — Gazette — Notijication, 

Failure to notify the sale for arrears of Govern¬ 
ment Revenue in the official Gazette is no illegali¬ 
ty vitiating the sale as being contrary to the 
provisions of the Act. Semblc :—Notification in 
Official Gazette at Calcutta is a sufficient compli¬ 
ance. (Lord Shaw,} Sharfuddin v . Samanta 

Radha Charan Das. 46 Gal. 255 = 

16 A. L. J. 915=35 M. L. J. 644= 
25 M. L. T. 80=29 C. L. J. 198 = 
23 C. W. N. 369=21 Bom. L. R. 544= 
47 I. C. 995=45 I. A. 206 (P. C.). 

[On Appeal from 41 Cal. 276=17 C. W. N-1135= 

20 I. C. 423.] 

■- S. 3 — Sale for arrears of Revenue—Nature 

of interest sotd—Adverse possession — Limitation — 
Starting point o/. 

Under Act XI of 1839, on the failure of an 
owner to pay Government assessment his estate 
or interest in the land is determined and on a sale 
which is held by the Government in consequence 
of the non-payment of assessment what is sold is 
not the interest of the defaulting owner but the 
interest of the Crown, subject to the payment of 
the Government assessment. Against the pur¬ 
chaser at the sale under Act XI of 1859, 
adverse possession commences to run only 
from the date of the sale. The prior adverse 
possession is an encumbrance free lof which the 
mahal is sold. (Lord Atkinson) Surja Kanta 
Acharjya Bahadur v, Sarada Chandra Roy. 

18 C. W. N. 1281=16 M. L. T. 290= 
27 M. L. J. 365 = 1 L. W. 807 = 
(1914) M. W. N. 757=16 Bom- L. R. 925 = 
25 I. C. 309=20 C. L. J. 563 (P. C.). 

-Ss. 3, 7, *10, 14, 25 and 33—— 

Payment towards later kist — Acceptance—Charge of 
appropriation by Revenue authority—Sale for arrears 
so created—Nullity, 

Appellant’s property was put up for sale by the 
Collector in respect of the unpaid balance of kist 
of revenue payable in January 1912. It was found 
that the appellant had paid and the Treasury 
Officer of the Government had accepted the full 
amount towards the January kist. Subsequently 
however the Treasury Officer had appropriated 
the same to the first instalment of the kist payable 
in September 1901, with the result that an arrear 
was created in January kist for which the sale in 
question ‘ took place. Held, that the original 
appropriation could not be varied without the 
consent of the appellant, that there was nothing 
due in respect of the January kist and that the 
sale was therefore without jurisdiction. (Sir 
Arthur Wilson,) Muhammad Jan v, Ganoa Bishen 

SiNOH.. 8 A. L. J. 594=13 C. L. J. 584= 

13 Bom. L. R. 447=a911) 1M. W. N. 429 = 
101. C. 272=21 M. L. J. 1147 (P. C-). 

[Arsing 3aGal.'ll^== 10 C. W. N. 948.] | 


■Ss. 5, 18 and 33— Land Revenue — 

Embankment charges—Estate advertised for sale for 
revenue—Sale for arrears of poolbandi— Illegality — 
Beng, Act (II of 1832) and (I of 1895), 

Under S, 6 of the Bengal Act (XI of 1859) 
notifications were issued for the sale of certain 
land for arrears of land revenue. Subsequently 
a certificate was filed under the Public Demands 
Recovery Act (1 of 1895) for arrears of Poolbandi 
(embankment charges), in respect of the land. 
The amount due for arrear of land revenue was 
paid before the sale but not the Poolbandt charges. 
The Collector accepted the amount and ordered 
the sale to proceed in respect of Poolbandi 
charges without a /notice as required by S. > 5 of 
Act {XI of 1859). Held, that the sale was invalid. 
Although no formal order of ^exemption had been 
made under S. 18 of Act (XI of 1859), the Collect¬ 
or having acknowledged payment in full of the 
arrears of land revenue for which, the sale was 
advertised and having elected to proceed under 
the certificate procedure for the Poolbandi charges, 
and directed a sale thereunder, he could not treat 
the areear under the certificate as an arrear of 
land revenue without notice to the parties under 
S. 5. The sale was therefore without jurisdiction, 
(Lord Dunedin^) Dhiraj Chandra Bose v, Sri- 

malai Hari Dasi Debi. 42 Cal. 765 = 

19 C. W. N. 507=23 M. L. J. 480 = 
2L. W. 422=29 1.0. 290= 

42 I. A. 58 (P. C.). 
[On Appeal from 7 I. C. 43 P. CJ 

—;-Ss. 6, 10 and 11 — Revenue sale—Notify 

caiion—Object of—Specification of property—VycaoXx 
sharer. 

Act (XI of 1859) is a stringent enactment for 
the realisation of arrear of revenue, but at the 
same time it provides certain safeguards for the 
protection of the interests of the defaulter— 
amongst which are Ss. 5 and 6 for the issue of 
notification of sales. In a notification for sale 
for arrears of revenue under the Act, the 
specification »of the property to be sold must 
be sufficiently definite and clear in itself to enable 
possible purchasers to know what they are 
invited to bid for without reference to 
information in the Collector’s Office. On a 
sale of an ijmali share, the notification of 
sale was “ Ijmali share which cannot be 
specified excluding the separate accounts.” A list 
of the 148 separate accounts opened under Ss, 10 
and 11 of the Act followed. Held, that the notifi¬ 
cation was insufficient and as substantial injury 
was caused thereby, the sale was invalid. (Mr, 
Ameer AIL) Ravaneshwar Prasad Singh v, 
Baijnath Ram Goenka. 42 Ca.1. 897= 

42 I. A. 79=2 L. W. 355 = 19 C. W. N. 481= 

17 M. L. T. 321=21 C. L. J. 412= 

13 A. L. J. 501=28 M. L. J. 583= 

17 Bom. L. R. 442 =28 I. C. 699 = 
(1915) M. W. N. 559 (P. C.). 

■Ss. 6, 7, and 58— Collector^ s peon opening 

hid — If precludes Collector from purchasing unde^ 

S. S8. 
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The mere fact that at a sale under the Act a 
Collector* s peon opens the bid, does not preclude 
the Collector from taking over the estate under 
the second portion of S. 58 of the Act. The sale 
proceedings under the Act do not become void 
by reason of the notices under Ss. 6 and 7 having 
been signed by the Sub-Deputy Collector instead 
of the Collector. 31 Cal. 1036 dist. {Woodroffe, 
Chitty and Shamsul Huda^ yj*) Amrita Lal Roy 
V, Secretary of State. 22 C- W- N. 769 = 

46 I. C. 447 =28 C.L. J. 51. 
[On Appeal from 411. C. 458.] 


-S. 6 — Publication in Vernacular Govern¬ 
ment Gazette—Necessity of. 

It is sufficient, if the notification of a sale for 
arrears of Government revenue of an estate 
exceeding Rs. 500, be published in the Calcutta 
Gazette. It is not absolutely 'necessary to publish 
it in the Vernacular Government Gazette, and 
even if it is, the omission to do so would not 
render the sale null and void in the absence of 
proof of substantial loss caused thereby, 21 Cal. 
70{P. C.) Foil,, 11 Cal 200 (F. B.) not foil. 
(Richardson and Newbould^ yy*) Shamant Radha 
Charan Dasv. Sharfuddin HL’SSAIN. 

201. C. 423=41 Cal. 276^ 

17 C. W. N. 1135. 


S. 6 —Insufficient notification — Effect, 


Notification insufficient in detail as to property 
sold renders the sale void. The Collector must 
specify mouzas when selling a residency estate. 
42 Cal. 897 P. C. foil. Authorities reviewed. Per 
Chapman, y,—Bona fide description though insuffi¬ 
cient is a mere irregularity rendering the sale 
liable to be avoided under S, 33. (Chapman, Mullick 
and Atkinson, yy*) Kishore Dayal Gir v, Abdul 

Gaffar. 2 Pat. L- J. 402 = 

401.0.13= 2 Pat. L. W. 229. 


S. 9 — Defaulting proprietor 


A suit by mortgagor of a co-sharer against the 
entire body of co-sharers for recovery of revenue 
paid by him owing to their default is one under 
S. 9 the entire body of such co-sharers being the 
defaulting proprietor. The plff. was not bound 
to claim against each co-sharer the specific amount 
of revenue payable by him proportionate to his 
share. The remedies of a person paying arrears 
of revenue arc threefold: (1) If he is a party 
to a suit for possession of estate, the Court can 
put him in temporary possession. (2) He can 
have a personal decree against the defaulting 
proprietors, or (3) A lien on the estate for the 
amount paid. (Mookerjee and Carnduff, yy,) 
MoTi Chand V, Bajrang Sahai. 

17 LC. 45=16 C.L.J. 148. 


BENGAL LAND REVENUE 
(XI of 1859), S. 13. 


SALES ACT 


S, 10 — Separate account under — Patni- 


Co-sharers, 

Where the patnidars of a share in a revenue 
paying estate owned by a number of co-sharers 
have been paying as per terms of their patni deed 
into the Collectorate, the Government revenue 
payable in respect of their l^^^ords* share in the 
eemindari, any of the co*snarers who opens a 


separate account in respect of his share under S. 10 
of Act XI of 1859, is entitled to have the money 
(rent) paid into the Collectorate and is entitled to 
have an order directing the patnidar to pay to the 
Collectorate the share of revenue to his separate 
credit. (Teunon and Chaudhuri, yy») GoUR 
Gopal Singh v, Gosta Behari Pramanick. 

341. 0.409=21 C.W. N. 214. 

-S. 12 ^Purchaser's rights. 


A purchaser of a “ Noabad Taluk,’* acquires 
it in the condition in which it was. at the last 
settlement and not at its creation. (Chaiterjee and 
Neivboulds yy-) Gangadas Sil ». Secretary of 

State. 32 I. C. 752=20 C. W. N. 636. 


- Ss. 13 and 54 —Scope of—Revenue sale 

—Rights of purchaser — Adverse possession — 

hicumbrance, 

% 

In a revenue sale it is not tha right of the 
recorded proprietor that passes, biit the share 
itself. A Hindu widow in possession of a share of 
an estate as heiress represents the full owner’s 
interest and the purchaser of such a share 
acquires the share itself, and not merely a life 
estate. 22 Cal. 641, 11 C. W. N. 821, ref. and 
foil. Adverse possession against the defaulter 
whether for the full period of 12 years or less 
does not bind the purchaser of a share, who is 
not a person claiming from or through the 
defaulter. The words “ shall not acquire any 
rights ” in S. 54 of the Act refer to the acquisi¬ 
tion of the rights in respect of interests, such 
as incumbrances or the like, whicl; are referred 
to previouhly in the section. (N, R, Chatterjea 
and Mullick, yy,) Khemesh Chandra v, Abdul¬ 
lah Hamid. 43 Cal. 46 = 29 I. C. 350= 

19 a W. N. 782. 

■S* 13 — Estate^ meaning of — Sale, 

The terra “ estate ” as used in S. 13 of the 
Revenue Sale Law means the entire. estate out 
of which the separate share has been catved. If 
the estate is not liable to revenue sale the 
Collector has no jurisdiction to sell any share 
thereof. Under S, 13 the Collector can sell only 
that share of the estate which has become liable 
to sell for arrears of revenue, according to the 
separate accounts, (yenkins, C, y, and MOokefjee, 
y.) Maramani Dasya V, Priya Nath Chakra- 

VARTHi, 18 C- L. J. 505=211. C« 953= 

18C. W.N. 490. 


Sale of. 


S. 13 — Notice—Requisites of—Residue 


4 

In preparing a notice of sale under S. 13 of the 
Land Revenue Sale Law, the residue must be 
described with sufficient accuracy add fullness to 
enable intending purchasers to know What is 
offered for sale j where the residue alone is men¬ 
tioned without its value, the description is not a 
sufficient compliance with the section. Where 
the notification mentioned the residue and there 
was no error in the description except with regard 
to the share in two villages there was no failure 
to comply with S. 13 of any irregularity in the 
notification. {Breti and Mookerjee, yy,) '• Chow- 
DHURY RamiPrasad Sinoh V. Chowdhury Paw^ 
Singh. 21 LC* 3^^1S G« L<;J* 97^ 
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...S. 13— Collector's powers—Sale of estate. 

The OoUectof can sell a revenue unit, whether 
estate or a share as a whole. He cannot separate 
it for the sake of realising arrears, (yenkinsj 
C. y. a>i(i ChatUrjee^ y.) Ganoa Prasad Sinoh 
Paroash Sinoh. 16 C. L. J. 524 = 

16 L C. 41=17 C. W.N.844. 


first amount to the total arrears due. Where 
the deft, has been formally declared purchaser 
under the section and possession delivered, it 
would be a manifest annulment of the sale, to 
take it away from him and to give it to the plff, 
{Coxe and Imam^ yy •) Baharia Sambho Koer v. 

Hari Har Prasad. 41 Cal. 1092 = 

241. C.276 = 18'C. W.N. 1071. 


' . " - ‘S. 14 —SaU of entirti estate for arrears — 

Admissibility of entries in mahahvar register. 

The sale of entire estate under this section for 
arrears due from part thereof which is separated 
and entered in a separate account in Collector’s 
books is void. The sale of a share or particular 
arrears is void after tbe payment thereof, (Lord 
Shaxv) Mutsaddi Mian v, Mahomed Idris. 

34 I. C. 283 = 19 C. W. N. 764 (P. C.). 


[On Appeal fro 


II 


311. C. 743.] 


- " ‘Ss. 14 and 37 — krrears due—Purchaser of 
entire estate — Rights of Annulment of intermediate 

tenures. 

The purchaser of the entire estate sold under 
S. Hof the arrears of Revenue due on *' part of 
the estate ” gets it free from all encumbrances. 
The words “ arrears due on account of the same 
mean entire arrears and also part of the arrears 
due on account of estate sold but not on account 
of the other estate. Only such portions of land 
as are actually covered by buildings, tanks, etc., 
can get the benefit of the exemption provided in 
exception 4. 9 C. W. N.85'i; 12 C. W. N. 1029 ; 
23 i. C. 17 foil.; 30 Cal. 498 not foil. (Chatterjee 
and Newbould, yf*) Jogendra Narain Ray v. 

Kiran Chandra Ray. 50 I. C. 406 = 

23 C. W. N. 315. 


———S. 14 — Arrears—What is. 

It was found in a suit for annulment of a sale for 
arrears of revenue, that the estate consisted of 
two houses with revenue assessed proportionately 
payable by kists ; and tbe June kist of one of the 
accounts was in arrears and the Collector ordered 
sale for the arears of March kist which was not 
due. Heldt the sale was ultra vires and void and 
that the Collector ought to have closed all the 
separate accounts, before ordering sale of the 
entire estate* (Stephen and Chatterjee^ yy*) 
Muhammad Idris v, Mota Saddi Mian. 

311. C. 743 (Cal.). 

I % 

- S. 14 —Defaulting proprietor^ if excluded 

from sales under—First depositor to be purchaser — 
Suit to set aside sale under S. 14 — Injury — Onus, 

■ Defaulting proprietors are not excluded from 
sales under S. 14 of the Act. The vvord ‘ other* 
in the secdon seems to be a mere inadvertance. 
The section was not intended to deprive the 
rights of the co-sharers inter se but merely to give 
them. a. chance of saving the estate and secure 
the payment of the revenue. The purchase is 
effected by payment of the arrears and the 
Collector is bound therefore to recognise the first 
4epositor of the iwhole amount, or if there are 
IDyoro. depositors than one those whose payments 


- S. 14 — Incumbrances—Avoidance of. 

A revenue sale does not ipso avoid incum¬ 
brances and under-tenures but only renders them 
voidable at the option of the purchaser. Notice 
need not be given to avoid an under-tenure before 
bringing a suit. The option may the exercised by 
the institution of the suit within the time 
allowed by law. On such a suit being instituted 
the tenure will be regarded as annulled from 
the date of suit and the purchaser is not entitled 
for the period antecedent to such suit to any 
sum in excess of what actually represents the 
rent payable by the tenure-holder of the first 
decree as damages for use and occupation. 
(Chatterlee and Mnllick, yy.) Darsan Singh v. 

Bhawani Koer. 19 I. C. 974 = 17 C. W. N. 984. 

- S. 2^—Appealt restoration of—Inherent 

powers. 

All final Courts including Revenue Courts, have 
an inherent power to make such orders as may be 
necessary for the ends of Justice. A Commis¬ 
sioner of a division possesses the power to 
restore an appeal under S. 25 of the Bengal 

Revenue Sales Act which he has decided 
33 Cal. 1178 (P. C ) ref. (Moore, M. G.) D. N Ray 
Nalin Behari. 46 I. G. 621 (Cal.) 

Ss. 25 and Absence of arrears 

— Effect, 

The Commissioner is authorized to annul a 
sale not conducted according to the provisions of 
the Act. A sale of an estate for arrears of 
revenue which are not existent is null and void. 
{Coutls afid Das^ yy*) Chhakawri v» Secretary 
OF State for India. 52 I. C. 990 = 1920 Pat, 1. 

28 Certificate of sale—'Evidence of 

title. 

A certificate of sale granted under S. 28 of the 
Act is no conclusive evidence of title. Coxe % 1 
Ram Ratan Purohit z;. Sirdar All * * 

14 I. C. 10 (Cal.). 

- S. 29—Any person—Meaning of. 

The words “ any person who refuses to vacate 
can be removed by the Collector ’ refer to the 
former proprietors or persons claiming proorietarv 
right through them and do not refer to ' Sr^ 
tenure holders. (Chatterjee and Mullick yy 1 

Darsan Singh v. Bhawani Koer. ' 

19 I. C. 974=17 C. W. N. 984. 

— Ss. 31 and 53 — Revenue Sale—Prior 

encumbrances on property sold—Effect on—Rieht to 
sale proceeds—Purchase by recorded proprietor-^ 
Effect* * 
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s. 31 of the Bengal Land Revenue Sales Act (XI 
of 1859) does not transfer the charges, to which 
property sold at a revenue sale is subject, from 
the property to the sale proceeds. As the sale 
by the Government conveys a title free from 
encumbrances to the purchaser the mortgagees 
of the property sold are entitled to claim the 
same as creditors and such claims, in the order 
of priority, should be satisfied out of the sums 
in Court. In a case in which the property sold 
at a revenue sale is purchased by the recorded 
proprietor himself, the property is acquired under 
S. 53 of the Act, subject to all the encumbrances 
existing at the time of the sale which can there¬ 
fore be enforced against the property. As regards 
the sale-proceeds however in such a case the 
recorded proprietor has all the rights given by 
S. 31 of the Act. (Lord Buckmaster,) Tarini Charan 
Sarkar V. Bishunchand. 23 M. L. T- 147 = 

7 L. W. 315=27 C. L. J. 303= 
34 M. L. J. 361=4 Pat. L. W. 249 = 
16 A. L. J. 271=22 C. W. N. 505 = 
(1918) M. W. N. 295 = 44 I. C. 304= 

20 Bom. L. R. 253 (P. C.). 

_ S. 31 — Assignee of recorded proprietor — 

Right to surplus sale proceeds—Collector refusing to 
recognize assignee—Effect of Right of assignee to 
sue for declaration- — Litn* Act,^ Art S, 120. 

An assignee of the recorded proprietors is not 
their representative and the Collector is justified 

in refusing to pay to such assignee claiming on 
his own behalf the money held in deposit on 
account of the recorded proprietors. 12 Cal. 359 
ref. The Legislature did not contemplate that 
the title of unrecorded proprietors should be lost 
to the extent that they would not be entitled to 
receive the surplus sale proceeds even if they 
would establish in the Civil Court as against the 
recorded proprietors that they were entitled to the 
estate at the time of the sale. The assignee 

could sue for a declaration of title. No question 

of limitation arose in the case. If Art. 120 of the 
Lim. Act was held applicable the right to sue 
did not accrue till the right to obtain relief by 
way of declaration had been denied. (Mookerjee 
and Panton, .JJ-) Bbjoy Lal Seal v. Nayan 

MUN.AR. Dassi. 55i c.639 = 24C.W.N.294= 

47 Cal. 331=31 C.L. J. 372. 

_ Ss. 33 and 6 — Annulment of sale — Irregu¬ 
larity—Publication in vernacular Gazette, if 

essential, , _ 

Omission to notify in the Vernacular Govern- 

ment Gazette circulating in the locality the sale of 
an estate of which the Government Revenue 
exceeds Rs. 500 is not an illegality which per se 
vitiates the sale under S. 33 of Act (XI of 1859^ 
It is a sufficient compliance with para 2 of S. 6 
of the Act, if the sale is notified in the Calcutta 
Gazette. (Lord Shaw,) Sheikh Sharfuddin v, 

Samantha Radha Char^ Das. 

46 Csil* 255—23 C* N» 369 — 
29 C. L. J. 198=16 A. L. J. 915= 
21 Bom. L. R. 544=35 M. L. J. 644= 
25 M. L. T. 80=47 I. C. 995= 

45 I. A. 205 (P. C.). 

CO. Appeal fte» 41 Cal. 276=^ LO^ 4gj^ 


BENGAL LAND REVENUE SALES ACT 
(XI of 1859), S. 33. 


-’S. ^—Revenue sale—Existence of arrear 

essential. 

The existence of an arrear of revenue is essen¬ 
tial. Otherwise the sate is without jurisdiction. 
(Sir Arthur Wilson.) Mahomed Jan v. ' Bishen 

Singh. 38 Cal. 537=38 I. A. 80= 

15 C. W. N. 443 = 9 M. L. T; 446= 
(1911) 2 M. W. N. 277=21 M. L. J. 1148= 

101. C. 272=8 A. L. J. 480= 
13 C. L. J. 525 = 13 Bom. L. R. 413 (P. C.). 

Ss. 33 and 58 —Revenue sale—Notices of 


—Signature by Sub-Deputy Collector—Validity of 
Binding by Collector—Illegality or irregularity. 

Where in a revenue sale the Collector’s servant 
formally opened the bidding with an offer of 
Re. 1 but the Collector himself never entered into 
competition, made no further bid and the sale 
was conducted fairly and there were several 
independent bidders. Held, that the Collector 
was not precluded by the initial bidding of Re. 1 
from taking over the estate under S. 58 of the 
Revenue Sale Law. A sale held under the Revenue 
Sale Law is valid though the notices under Ss. 6 
and 7 of the Act have been signed by a Sub-Deputy 
Collector instead of by the Collector or other 
officer authorised to hold the sale under the Act. 
To set aside a sale held under the Revenue Sale 
Law the party must show either want of jurisdic¬ 
tion or material irregularity resulting in substan¬ 
tial injury. (Woodroffe, Chitty and Huda, ff,) 
Amrita Lal Roy v. Secretary of State. 

35 C. L. J. 221. 

--S. 33 —Revenue sale—Suit to set aside — 


Grounds for. 

In a suit to set aside a revenue sale the plff. 
cannot urge any ground which he did not take 
in his appeal to the Commissioner under S. 2. 
(N, R, Chaiterjea and Newbould,^y^^^ Suklal 


Banikya V, Bindu Mindhu. 47 


422 (Cal.). 


S. 33 — Application—Illegal sales* 

S. 33 also applies to illegal sales held contrary 
to the excepted provisions. This principle does 
not apply if the property sold is not in arrear. 
An unauthorized sale by Collector does not affect 
proprietor’s rights. 25 I.A. 151 ^ 38 Cal- o37 (P.C,) 
Ref. (yenkins, C, y., Mookerjee and Richardson, 
Krishen Dayal Gir V. Irshad Ali Khan. 

' 311. C. 965=22 C. L. J. 525. 


Ss. 33 and Applicability of—Sale 


ofinulled by a final decree of Civil Court, 

S. 34 refers to cases brought before Civil Courts 
under S. 33 of the Act, The two sections must 
be taken as being closely related to each other 
and the rule of limitation as applying only to 
suits under S. 33. ' The proprietor of an estate 
appealed to the Commissioner of Revenue against 
the order of the Collector selling his estate for 
arrears of revenue under the Act, The Commis¬ 
sioner by order dated 21-3-1900 set aside sale but 
on application of the auction purchaser review* 
ed his order and confirmed the sale. The proprie¬ 
tor filed a suit in the Civil Court for a declara¬ 
tion that the reviewing order was vim and 
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■that he had no power of review- In the Privy 
Council his contention was upheld. Heldt the 
judgment of the Privy Council was not a final 
decree of a Cavil Court. (Chatterjee and Waltns- 
yy-) Baiz Nath Gobnka v, Nand Kumar 

Singh. 28 I. C- 876 = 19 C. W. N- 464. 

■ - S. 33— If applies to sales under S. 14. 

S. 33 applies to sales under S. 14 and in the 
absence of injury to the plff. a suit to set aside 
a sale under S. 14 does not lie. 21 Cal, 844 foil. 

21 Cal. 70 (P. C.) ref. to. (Coxe and imam^ yf-) 
Bahuria Sambho Koer v. Hari Har Prasad. 

41 Cal. 1092=24 I. C. 276 = 18 C. W.N. 1071. 

- S. 34— S«it/or relief by third party—Not 

svifAin the section, 

S, 34 of the Act applies merely to the case of an 
ovmer who after default in payment of the revenue 
rent of his property by a suit succeeds in setting 
aside the sale held under the Act, and who has ap¬ 
plied for and withdrawn the surplus purchase 
•money lodged to the Collectorate under such sale 
for his own benefit. It has no application to a 
suit instituted by a third party against an auction 
purchaser at a revenue sale a suit by the 

reversioners, in respect of a claim for relief not 
provided for by the Act itself. {MulUck and 
Jitkinson, Bansi Singh v, Sheonandan 

Thakur. 52 I. C. 692 (Pat.). 

■ - S. 36 — No applicability to person claiming 

through certified purchaser. 

The section ought to be construed strictly and 
it does not apply when a person is not a certified 
.purchaser himself but a person claiming through a 
certified purchaser. (N. R. Chatterjee and Panton, 
yy.) Srish Chandra Banerjee v. Protap 
Chandra Das. 62 1. C. 662 (Cal.). 

--— S, 36 — Object of—Benami purchaser — 

Third pariy-^Power of, to question — Appeal, dis* 
missal of—Other matters. 

Section 36 prevents only a true owner from dis- 
puting the title of his benamidar (certified pur¬ 
chaser) but a third party can enforce his claim 
against the true owner i in respect of the property 
alleging the benami purchaser. In an appeal by 
a defendant who is found to be benamidar the dis- 
•cussior^ of other matters affecting the right of res¬ 
pondent need not be gone into. {Fletcher and 
.Richardson, yy,) Jagabandhu Dutt v. Rajani 

•Kanta Pal. 37 I. C. 790 (Cal.). 

— --S- 36 — Applicability of. 

' The section does not bar a suit for possession of 
(lands in a Taluq purchased at a Revenue Sale in 
4he benamidar’s name. The section should not be 
liberally construed, {Carnduff and Chapman , yy.) 
Mathuranath Ghoshal V. Ratnbshwar Sen. 

23 I. C. 917 (Cal.). 

■ -^S. 36 — Certified purchaser—Suit for specific 

performance of contract against, 

S. 36 of the Act is no bar to a suit by the plaintiff 
■JBgaitiialt the. certified purchaser for specific per- 
:foi!inaiice of contract to transfer the property to 
thie plaintiff. S. 36 being a penal section ought to 
ntriotiy construed and not liberally so as to 

’ 20 
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assist the perpetration of fraud. (Mukerjec and 
Hohmvood, yy.) Mommotha Nath v. Girish 

Chandra. 18 I. C. 100 = 17 C. W. N. 75. 

-Ss. 36 and 37 — Construction, 

Section 36 of the Revenue Sale Law is a penal 
provision and should be strictly construed as 
prohibiting suits only against certified purchasers 
referred to therein and not against his represen¬ 
tatives. {Chitty and N, R. Chatterjea, yy.) Jadu 
Nath v. Ram Narain. 11 I. C. 434 (Cal-). 

- S. 37 — Patni—Creation of, by auction 

purchaser. 

The mere creation of the Patni by an auction 
purchaser would not by itself be an indication 
to the under-tenure-holders that the option to 
annul the under-tenures had in fact been exercis¬ 
ed. (Greaves and Ghose, yy.) Kula Miah v, 

Nanu Miah. 68 I. C. 449 = 1923 Cal. 195. 

- S. '—Proviso—Revenue sale—Purchaser 

of entire estate—Right of occupancy, 

Where at a revenue sale under Act XI of 1859 
a person purchases an entire estate is entitled 
thereafter to eject under-tenants with the excep¬ 
tion of raiyats with rights of occupancy at fixed 
rents or at rents which can be assessed according 
to fixed rules under the laws in force. The “right 
of occupancy ” in S. 37 proviso might be acquired 
under laws promulgated since 1859 and is not 
limited to the right under the Rent Recovery Act. 
(Mitra and Geidt, yy.) Sarat Chandra Roy 
Chowdhury V. Asman Bibi. 35 C. L. J. 212. 

- S. 37- '’Settlement'* refers to emtract with 

Government Bajeapti Taluq. 

The word ‘settlement* in S. 37 of the Revenue 
Sale Law refers not to the Permanent Settlement 
of 1793 but to the contract with Government. In 
the case of a Bajeapti Taluq, the contract with 
Government is made when revenue is assessed 
thereon and is transformed into revenue paying 
estate liable to be sold for its arrears. (Hookerjee 
and Panton, yy ) Mokbul AH Sadagar v. 

Basarat Ali. 66 I, C. 911 = 

34 C. L. J. 485. 

•- S. 37 —Suit for annulment of encumbrance 

in part, 

S. 37 of the Bengal Lnnd Rev. Sales Acti must 
be strictly construed. Lands purchased free of all 
enumbrances at a revenue sale were settled with 
plff. in sadar putni taluka right by a patta under 
which the plff. had the rights of an auction pur¬ 
chaser to avoid or annul all encumbrances. Deft, 
held a tenure which comprised lands included in 
the plff,’s patta as well as other lands. In a suit 
by the plff. to set aside the deft.’s tenure; Held, 
that as all the lands of the deft.’s tenure were not 
included in the plff.’s sadar putni, the plff. was not 
entitled to annul the tenure in part. 5 C. L. J- 264 
foil. (Chaudhury and Cuming, yy.) Mahomed 
Ouran Choukidar V . Basarat Ali. 

65 I. C. 645 (Cal). 

- S, 37 —Permanent tenure-holders if entitled 

to protection — Under-tenure created, by ^veminent — 
Annulment—Regulation (Vll of 1882.) 
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The words “ time of the permanent settlement ” 
ifi the first exception to S- 37 of Act (XI of 1859) do 
not mean the date of the first permanent settle¬ 
ment of 1793. 24 W. R. 476 and 10 C. W. N. 503 
foil. It is only under the first exeeption to 
S. 37 of Act (XI of 1859) that a permanent 
tenure-holder at fixed rates can claim protection. 
An under-tenure created by the Government can 
be annulled under S. 37. A settlement under 
clause 2 of S. 10 of Reg. (VII of 1822) does not 
create an under-tenure holder but a mufassal 
settlement holder. If a joint settlement is made 
under Cls. (2) and (3) of S. 10 of Regn. (VII of 1882) 
all the malguzars are jointly responsible for the 
payment of the Government revenue although the 
mahal is under the management of one of them as 
an agent or a sadar mulguzar. The entire tenure 
is liable to sale unless there is a provision to the 
contrary in the settlement. 7 C. L.. J. 461 foil. 
(lAiller, C. y. and Coiitts, J.) Laljit Upadhyay v. 
Mussammat Wajibunnessa Begam. 

5 Pat. L. J. 79=54 L C.658= 

1919 Pat. 449. 

S. 37 — Revenue sale—Occupancy right 


Transferee in possessionfor less than 12 years. 

The interest of an occupancy raiyat is pro¬ 
tected from annulment* at the instance of the 
purchaser of an estate at a revenue sale. A trans¬ 
feree of an occupancy holding, who has been in 
possession of the holding for more than twelve 
years prior to the institution of the suit for eject¬ 
ment by the landlord may acquire a claim to stay 
oa the land, {Fletcher and Walmsley, JJ*) Subal 
Chandra Chowdhury v. Suvamkar Barua. 

49 I. C. 437 (Cal). 

S. 37 — Proviso—Raiyais holding affixed 


rates, if have protected interest. 

Raiyats holding at fixed rates are persons 
having a protected interest within S. 37 proviso 
,of the Act, {Fletcher and Smiiher, Kau- 

Prasad v. Rash Beharu 46 I. C. 254 (Cal). 

S. 37 —Occupancy ifenant affixed rent — 


Ejectment. 

A person who has already acquired an occu- 
3 ancy right before the passing of the B. T. Act 
ioes not by obtaining a grant of a fixed rent lose 
:hat occupancy right, and such a person is protect- 
id from ejectment under S. 37 of the Act, 
[N, R- Chatterjea and Richardson, Lakhi 

Charan Shah v. Hamid All ^ x t no a 

44 I. C. 543 = 27 C. L. J. 284. 


S. 37 —Protected interest*. 


A tank existing prior to the deft.’s lease is not 
a “ protected interest ’ within the 4th exception to 
S. 37. (Fletcher and Richardson, yy.) Akkiannessa 
Abdul Gani Sadagar. 411. C* 1 (Cal). 

S. 37 —Remedy of a purchaser at a Revenue 


sale to avoid incumbrances. 

The purchaser at a revenue sale under the. Act 
may not necessarily sue to avoid incumbrances 
but elect to effect it by any means. Judicial process 
is not at aljjiecessary. (Fletcher aud Richardson, 
yyk) SaMk Au V. Keramal Ali, 

39LC.273 (Cal). 


BENGAL LAND REVENUE SALES ACT 
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-S. 37 —Revenue sole—Annulment of in- 

cumbrances, 

A sale for arrears of revenue does not ipso facto 
avoid incumbrances or under-tenures, but only 
renders them voidable at the option of the pur¬ 
chaser. It is therefore necessary that the purchase 
er must by some unequivocal act indicates his 
intention to avoid under-tenures if he desires to 
do so. A formal written notice to the tenure- 
holder would certainly be the most convenient 
mode or doing it. (N. R. Chatterjee and Bea- 
chcroft, yy.) Sahodora Mudali v. Sarbosobha 

Dasi. 42 Cal 638=20 C.L. J. 494= 

27 I. C. 258=19 C- W. N. 1030. 

--S. 37 —Protected interest — Taluk — Divi* 

sion of* 

A portion of a taluk created before the Per¬ 
manent Settlement was transferred and subse-* 
quently held in proportionate /ama under a name 
different from the original taluk. The subsequent 
transfer and descent thereof can be traced from 
the original taluk. Held, the portion so transferred 
was protected under S. 37 of Act (XI of 1859.h 
The effect of the division of a taluk must depend 
on the intention of the parties. (Newbould and Roy, 
yy.) Dayamoyi Choudhurani V. Narendra KIS’ 

more Roy, 271. C. 114=19 C* W, N. 79^ 


-S, 37 — Purchaser* 


•• Purchaser’ in S. 39 includes real purchaser 
and not only a “ certified purchaser or his heirs 
or assignees^’* {Cdtiiduff attd Chaptnatt^ 
Mathuranath Ghosal V. Ratn^hwar Sen. 

23 I. C. 917 (Cal). 

-S. Z1 ^Settlement—Meaning of. 


For the purposes of S. 37 the word ‘ settle-^ 
ment ’ in the section must be taken to mean the 
permanent settlement of the estate and not the 
year 1793 in which the greater portion of 
Bengal was permanently settled. (Chapman and 
Newbould, yy.) Ahmed Ali Sadagar Abbas 

872 

f 

-37 —Protected interest—Onus on a secotid 


appeal. 

In a suit for possession of undivided half share 
on the ground that it was included within a taluk 
purchased by plaintiff at a revenue sale in which 
the deft, pleaded that the share was part of 
Howla which was a protected interest. Coxe, y* 
held, that plaintiff must show that the lands were 
not included in Howla and remanded the suit* 
Held, reversing his judgment that the case was 
concluded by the finding of fact by the Lower 
Appellate Court and that defts. had failed to prove 
that the disputed land appertained to the Howla,. 
(yenkins, C. J- and Chatterjee, y) Ratnessur 
Sen V* Kau Kumar Bidyabusan. 

15 I. C. 701=16 C. W. N. 693. 

Zl—Suit for 


land—Onus of pt^f-*, L . 

Plff. sued for possession bf : property' iadud^d 
in a taluk and purchased at a Revenue Sale. Thi 
defendants pleaded that they held the lands under 
o tpniire from bdore the permanent 
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settlement. Held, that plaintitl' must prove that 
the lands in suit were included within the inal 
landb of his estate. {Brett aud Curndttjf, yy.) 
Halodhar Chattkroke V. R^vmkndra Narain Roy. 

14 L C. 90=16 C. W. N.980. 

- "" S. 37, EXCep. 4 — Scope of—Garden on 

Umd—Improvements 

The fact that a garden was made on a piece of 
land long before its sale for arrears of revenue 
would not make it a land “ on which a garden has 
been made ** and it does not fall within the 
exception to S. 37 of Act and is liable to be 
annuled (XI of 1359). Per Beachcroft, f, S. 37 (4) 
contemplate improvements or works of a perma¬ 
nent character and they are protected irrespective 
of whether the lease was or was not given for the ; 
purpose of the work in question. But the work 
must still be in existence or the land used for that 
purpose. (N. R* Chatterjee and Beachcroft, Jf) 
Sahodora Mudau V. Sarbosobha Dasi. 

42 Cal. 638 = 20 C. L. J. 494= 
27 L C. 258=19 C. W. N. 1030. 

-S. 37, Excep. 4 — Tanks — Buildings, 

The benefit of this exception is limited to such 
portions of land as are covered by tanks, buildings, 
etc. The exception does not cover lands on 
which there are no such permanent works, 
(Camdxifl and Chapman, JJ,) Mathuranath 
Goshal V. Ratneshwar Sen. 

23 I. C. 917 (Cal.)- 

--S* 39 — Howla — Suit to avoid. 

la a suit to avoid Howlas under this section 
defts. must prove something more than the 
existence of Howlas i.e.» the lands in suit are the 
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- *S. 53 — Reventic sale—Prior encumbvancee 

—Efftxt on—Right to sale proceeds by recorded 
proprietor. 

In a case in which the property sold at a 
! revenue sale is purchased by the recorded 
proprietor himself the property is acquired under 
S. 53 of the Act, subject to all the encumbrances 
existing at the time of the sale which can there¬ 
fore be enforced against the property. As regards 
the sale proceeds however in such a case the 
i recorded proprietor has all the rights given by 
; S. 31 of the Act. (Lord Buckmaster.) Tarim* 
Charan Sarkar r. Bishunchund. 

34 M. L. J. 361=23 M. L. T. 147=7 L. W. 315 = 

27 C. L. J. 303=22 C. W. N. 505 = 
(1918) M. W. N. 295=4 Pat. L. W. 249= 

16 A.L. J. 271=44 I. C. 304= 
20 Bom. L. R. 553 (P. C.>. 

■S. 53 —Proprietor holding benaini—Position 
of adverse possession, if an encumbrance. 

If a proprietor of an estate holding benami ia 
the name of another makes default in the payment 
of revenue and purchases the estate himself 
when it is sold, he is in the position of a proprie¬ 
tor who has purchased his own estate and the 
purchase is subject to all the encumbrances 
j existing at the time of the sale. Title got by 
1 adverse possession is an encumbrance within the 
! meaning of S. 53 of the Land Revenue Sales Act 
! and the proprietor of an estate who has lost soma 
lands of this estate by adverse possession for the 
statutory period cannot by falling into arrears of 
revenue and purchasing the estate at the revenue 
' sale get rid of such adverse possession. (N. Rs 
Chatterjee and Richardson, ff) Hamdu Mia v. 

Ramdhan Dhar. 43 I. C. 461 (Cal). 


lands relating to the Howlas, that they belong to 
defts. or the defts. are in their possession for at 
least a very long period. (Carnduff aiid Chapman, 
yy.) Mathuranath Ghoshal u. Ratneshwar 

Sen. 23 I. C. 917 (Cal.). 

—S. 52 —Revemie Sale—Permanent tenure. 

In a resumed khas mahal there was nimosat 
taluk of which the last settlement had taken place 
in 1908, and under this nimosat taluk there had 
existed a howla from 1883. The nimosat taluk 
was sold for arrears of revenue in 1912. Held, 
•that the sale of the nimosat taluk did not affect 
th^howla which had been in existence before the 
last settlement of the taluk. (Chitty and Smither, 
yy.) Sristidhar Ghose V . Kedareswar Biswas 

45 I. C. 892 (Cal). 

--r-S. b%—Patnidar—Tenure specially register¬ 
ed — Revenue sale of parental estate. 

A Patnidar whose tenure is specially roistered 
^ Under Act (XI of 1859) and who purchases the 
> parental estate at a sale for arrears of revenue 

thereby get the J-ight erf avoiding under- 
tenures subordinate to the; Patni, (Coxe and 

Sat Gowri Chatterjee v. Priyanath 

25 1. a 497=18 C. W. N. 672. 



- S. 54— Sale for arrears of Government 

revenue—Mortgagee ptcrchaser in execution of his 
decree—Sale not confirmed—Liability far revenue — 
Revenue sale free from incumbrance. 

Respondent a mortgagee of the suit properties 
purchased them in execution of a decree, obtained 
by him on the mortgage on March 19, 1900 and 
obtained a sale certificate on April 23, 1900. 
The revenue for the properties became an arrear 
on March 29, 1900, and the appellant purchased 
them at the revenue sale. In a suit by appellant 
to eject the respondent, held, that the respondent’s 
proprietary tide was complete on March 19, 1900, 
and that it passed to the appellant by the revenue 
sale. The respondent’s mortgage title could ndt 
be kept alive so as to operate on March 29, 1900 as 
an incumbrance within S. 54 of Act (XI of 1859), 
[Lord Shaw.) Bhawani Kumar v. Mathura 

Prasad Singh. 

40 Cal. 89 = 39 I. A. 228=16 C- W. N. 985 = 

23 M. L. J. 311=12 M. L. T. 362= 
(1912) M. W. N. 244=14 Bom L. R. 1046= 
16 I. C. 210=16 C. L. J. 606 (P. C ). 

—--^S. >54 —Sale under — What passes to thg 

purchaser. 
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A sale held under the Act passes to the pur¬ 
chaser the whole share of the estate and not 
.merely the right, title and interest of the 
defaulters. (Stephen and D. Chattefjee, j^y.) 
Bilas Chandra v. Akshay Kumar Das. 

15 C. L. J. 436-14 I. C. 219=16 C. W. N. 587. 


S. 54 — Incumbrance—Lease of right to 


SALES ACT 


Collect rent is an. 

A proprietor granted Mokurrai with respect to 
his entire share and later on he gave a lease 
to his wife of his right to collect rent from 
Mokurrartdar for Rs. 29 per year. Held, the 
right created by the proprietor in favour of the 
wife was incumbrance within the section. 
iCoutts and Macpherson, Shahzadi Begam 

Kokila* 183 (Fat*)* 


s. 5Q—Defaulting proprietor—Purchase 


by effect. 

When a defaulting proprietor purchases at a 
sale under Act XI of 1859, he acquires under 
S. 53 the estate subject to all its incumbrances 
existing at the time of sale and does not acquire 
any rights in respect to under-tenants or raiyats 
which were not possessed by the previous proprie- 
top at the time of the sale. {MookcfJ^^ A,^ C. 

and Fletcher, J-) Satyendranath Banerjee v. 

69 I. C. 67il9ffi®3. 


BENGAL LAND REVENUE SALES ACT 
(VII of 1868.) 


Scope of. 


The Act extends the word “Revenue” to “every 
sum annually paid to Government by the pro- 
orietor of any estate’or the rents of all description 
of tenures in respect thereof.” (Lord Shaw.) Haji 
Baksh Ilahi V. Duklav Chandra Kar. 

39 Cal 981=16 C. W. N. 842=23 M- L. J. 206 — 

12 M L t'" 385 = (1912) M.W N-1005 = 
14 Bom. L. R. 1063=10 A. L. J^. 452= 
391. A. 177=16 I. C. 821=16 C. L. J. 620= 

ton Appeal from 13 C. W. N. 633=31; 9^= 

2 _ Order of Commissioner—Finality 

off—Review of order. 

An order of a Commissioner setting asWe a 
-aale for arrears of revenue is “ final ” under S. 2 
of Bengal Act (VII of 1868) and is not open to 

^ him. Atkinson.) Baij Nath 

I9aiui frORNKA V, NaND KUMAR SiNOH. 

. , 40^ 552^=40 I. A. 54=17 C. W. N. ^5= 
•“ 1 L, T. 487=17 C. L._J. 583= 


BENGAL LAND REVENUE 

/ (VII of 1868), S. 28. 

1 

S. 12 (3) and (4). 


By S. 12 (4) the tenant is protected from eject¬ 
ment by virtue of improvements made by himself 
or previous holder and clause 3 protects when the 
tenant’s interest is recognized in the last tempor¬ 
ary settlement and the rent has been fixed under 
the Rent Law, (Newbould, f.) RashIk Chandra 
D uPi V, Peary Mohan Chowdhury- 

581. C. 287 (Cal.). 


Cl 




♦ ill? in* Lt* X. —if w. 

A < 181. C. 956=15 Bom- L. R. 500= 


S, 12 CL (3) — ^Created or recognized *— 

^Recognition' meaning of—Regulation (VIl of 1882) 
and B. T. Act, Ch. X. 

• 

The expression “ created or recognised” in S. 12, 
Cl. (3) of the Act is used with reference to S. 9 (2> 
and S. 14 (1) of Regulation (VII of 1882,) ‘Recog¬ 
nition’ means something more than a mere record 
of a fact found to exist. It involves the notion of 
either acquiescence in or sanction of a fact found 
to exist. S. 12 (3) of Act 1868 applies also to 
proceedings under Chap. X of the B. T. Act- 
(Mooketjee and Beacherofi, yy') Lakhindar 
Barna V. Saroda Charan De- 

24 I. C. 253=20 C. L. J. 40. 


S. 12 (4) — Annulment of tenure — Tank. 


To protect from the annulment of a tenure of 
land with permanent tanks, by a purchaser at a 
sale under the Act, it is unnecessary to establish 
who dug those tanks. (Mookerjee, A. C. y. and 
Fletcher, ¥.) Peary Mohan Roy v. Rasik Chandra 

Dhabi. 58 I. C 543 (Cal.). 


■S. 14 — Interest in non-agricultural or non- 


horticultural land—Protection from ejectment. 


The interest of a person in land neither agricul¬ 
tural nor horticultural can be annulled under 
S. 14 of Act (VII of 1868.) (ymkins, C.y> and 
Mookerjee, y.) Chandra Kundan Aich v. 

Ohaitanya Charan De. 21 I. C. 542= 

18 C. L. J. 232. 


S. 28 — Injunction—Sale certificate. 


Injunction should not be granted restraining 
a person from getting a salercertificate, due to 
him according to S. 28 simply on the apprehen¬ 
sion that he would be in better position for the 
proof of services of notices, which question could 
not be raised in the suit for injunction under S. 93 
of the Law of 1859i 9^.) 

R,. G. Brown M(U^2uddin CHOomiURY.^- > ^ 


19 4. C. 575 CCaW. 
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BBH64L LANDLORD AND TENANT PRO 
OBDURE ACT (VlII B. 0. of 1869), 8. 4. 

——-4“OccMpanc^ — Undet-raiyat. 

Ill otlBds govocued by the Aot oooupanoy 
eight? are uot acquired by uadt*r-tenaata hoM- 
iog uuder^raiyatB aa the under-teuanta oanuot 
beaoiue raiyats. iMooke^jee, A, C. J. and 

FieicTier. J.) Kamxnx Sundara Dasi v. 
Prasanna Kumar Sen. 

88 I.C. 862 = 24 G.W.N. 688. 


—;-3. 6—r. Act, Sa. 4 and ‘20 - Under- 

raiyat^-Occupancy right by prescription. 

Ad under-raiyat who baa remained in ooou- 
pation of a certain plot of land and has oulti- 
vated it lor more than 12 years can acquire a 
right of oooupanoy under 8. 6 of Bengal Aot 
(VIII of 1869). The distiaotiou between a raiyat 
and an under-raiyat was noc reoogoised by 
Bengal Aot (VllI of X869). Under that Aot the 
term raiyat included all olaseea of tenants 
who were actual cultivators of the soil. It was 
immaterial whether such a cultivator held his 
tenancy under a middleman or under a person 
who, though an occupancy raiyat originally 
had placed another tenant in possession of the 
lands of bis tenancy for purposes of cultivation, 
unless such sub-lease, was “ for a term year by 
year Even under the B. T. Aot an under- 
raiyat may by custom acquire a right of ooou- 
pancy. (Hwda, J.) PRASANNA Kumar Sil v. 
Kamxnx Sundabi Dasi. 58 I.C, 231 (Cal ). 

Sb. 14 and 22--Notice of enhancement 


* aIiI) p^b 


BENGAL LANDLORD A 
CEDURE 

under 8. 

and /Juda, jJ.V JrA"GrAT CflANDRA Baha p. 

birbndbanath Dutta Choudhury 

49 I.G 806 = 23 G W N. 291. 



session. 


S, 27 —Limitation—Recovery of pos- 


Bootion 27 has no appUoatiou to a suit for 
recovery of possession by a tenant ousted by a 
oo-shacer landlord. iWoodroff'e aniCoxe,JJ,) 
GaNDO PATTUNI V. 8ARAT PATTUNI. 

82 I.O. 510 (Gal.) 


——S. 82 —Transferee of non-transferable 
occupancy holding—Right to deposit—Rent 
decree —Execution. 

Where a landlord decree-holder seeks to eject 
the tenant of a non-transferable occupanoy 
holding in execution of a rent decree, it is open 
to a third person olatmiog to be the transferee 
bf a part of the holding to make the deposit so 
as to avoid the ejectment. (Teunon and Cum¬ 
ing, JJ.) Kali Kishore Das v. Gopal 
RAM SAHA. 49 I.G 766 = 23 G.W.N. 132. 


S. 52—Extension of time. 


given more than three months before suit. 

The object of 14 of the Aot is that a suit 
for enhancement should nob be brought with¬ 
out at least three months’ previous notice. 
When a notice under that section is once 
given, the suit for enbanoement of rent can 
be brought two or three years afterwards. 
{NewbouU, J.) ABHOYBSWARI V. BHAGAHI- 
RAM RaJBANSHI. 83 I.G, 62 (Cal.) 

-S. Prevailing rate. 

“ Prevailing rate ” in 8. 18 does not contem¬ 
plate a rate brought into ezistenoe by the 
landlord pending disputes with the tenants 
regarding enhancement of rent, (D. Chatterjee 
and N, R. Chatterjee, JJ.l ASIR Mahamed 
8HAIKH V, raja PROBHAT CHANDRA 
BarnAI. 30 I.C. 1 = 21 O.L J. 576. 

_8. 21 —Registered Kahuliat—Interest 

of 300 per cent—Misrepresentation—Tenants 
imposed upon—No valid contract. 

Where the Court below found that the inter¬ 
est in the registered kabuliyat at 300 per cent 
per annum was extortionate and unconeoion- 
able and gave the plS< interest at 75 per oent 
by way of compensation finding at the same 
time there must have been some sort of impo- ^ 

sition practised on the defts. Beld, that there j 
was no oontraot which as far as the interest 
was oonoerned was capable of being enforced, 
and therefore it cannot be said that this was a 
matter provided for by a written agreement 

Vol. 1-21 


The firs ■ Court cannot extend time in execu¬ 
tion after the refusal of the Appellala Court bo 
do BO in appeal. 8 52 has no reference to S. 66 
i3l, Bengal Tenancy Act. [Chztterjee and New- 
bould, JJ.) SHEIK Hunai V. Barat Chan¬ 
dra Dutta. 36 X,C. 467 = 21 C W.N. 749. 


8. 53—Tenanf holding over. 


A tenant who not being a cultivator with 
oooupanoy rights, holds over without the 
landlord’s assent, acquires no interest in the 
land and can be ejected forthwith under 8. 63 
of the Aot and the mere faot of the landlord’s 
toleration of the tenant’s bolding over is nob 
necessarily conclusive of acceptance of tenancy 
in future. [Mookerjee and Roe, JJ ) Paba- 

MANANDA SiNGH V. 8YJON SINGH. 

87 I.C. 201 = 24 C.L.J. 30. 


S|. 89, 64 and 68— Non-transferable 


holding — Execution, sale of — 8ylhf-t, 

In execution of a decree for rent in a case in 
Sylhet governed by Bengal Aot VIII of 1869, 
(whether the decree is a decree for the co-sharer 
landlord’s share of rent or a decree for the 
whole rent due on the holding which is nou- 
tcanafetable) the holding cannot be sold under 
8, 59 or 64 or 65 of tbe Aot. (Tt-unon and New- 
bould, JJ.) ALOK Chand Pal v. Jaluram 
NAMABUT. 48 I.C. 782 = 22 G.W.N, 863. 


-S. 102 —Rent suit - Claim below 

Rs. 100—"District Judge''—Additional District 
Judge. 

No second appeal lies under 8. 102 of the 
Aot in a suit for rent in which the amount 
claimed docs not exceed Rs. 100 and in which 
none of the questions mentioned in the section 
arises for deoxaion. The expression District 
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BENGAL LANDLORD AND TENANT PRO¬ 
CEDURE ACT (Vlll B. C. of 188f), 8. 102. 

Judge in S. 103 of the Act inoludes an addi¬ 
tional Judge. {Bsmchcrofit !•) JuadulIjA -u. 
Bhbik Baeshi. 49 LC. 819 (Cal.). 

-S. 102—Scope o/. 

Undet the aeotion an appeal lies only when 
the judgment determines a question of right to 
enhance or vary rent or a question of title to 
or interest in land aa between parties having 
oonAioting claims thereto, An appeal will not 
lie, if merely a question as to the amount of 
rent payable is decided. {Ghatterjee and Soe, JJ.) 

Dinanath Sarma V. Barman Ram Deb 

SOl.C. 277 (Cal.). 

BENGAL LAND REVENUE SETTLEMENT 
REGULATION (Vll OF 1823). 

- —^Settlsmsnt-^Enhanzemint of rent* 

In a settlement under the Regulation there 
can be no enhancement of rent unless the ten¬ 
ant expressly agrees. Two holdings, non-agrioul- 
tural and agricultural, cannot be amalgamated 
without the aonsent of the tenant. {Stephen 
and MullUk, JJ.) ABDUli RAHIM v* SEORE- 
TARYOF State. 22 1. 0. 626 (Cal.). 

'^Dutiss of Settlement Officer* 

The Ragulation authorises the Settlement 
Officer to record the existing rent and not to 
settle fair rent. The faot that the jamahandi 
is signed by the tenant is not enough to show 
that he assented to the enhanced rent. {Jenkins^ 
G. J. and Mullick, J) ISHUB Ohandra BAR- 

EAR V, TRAYLOKYANATH SINGHA. 

19 I.C. 678 = 17 O.V.N. 868. 

'•‘Applicability of—Alluvial lands— 
Settlement—B* T* Acf, ch* Z, 

The provisions of 8. 3 apply to alluvial lands. 
Proceedings under Ch. X of the B. T. Act are a 
preliminary to the Settlement of Land Revenue 
under Regn. (Vll of 1833). A renewal of the 
lease by Grovernment must be deemed to be 
aubjeot to B. 3. Regn. (Vll of 1833) lays down 
rules not only for ascertaining and recording 
rights and for determining rents but also rules 
as to how a settlement is to be made. {Chat- 
ierjee and Netobould JJ.) RADHA KantAp. 

Secretary of state, 

30 1 G. 94=28 C.W.N. 268. 

-j-Si. 7 and B—Who can claim malikana 

—Entries in Areaiha if conclusive — Applicabi^ 
lily 0 / S. 8, 

Malikana is allowed to previous lessees of 
Government not accepting the settlement 
but it i? not allowed^where tbe settlement is 
made with the previous proprietor himself. S. 8 
applies to persons having proprietary rights and 
not to persons who are in possession only 
without title. Arsatha entry is not oonolusive 
unless it is adopted in the final settlement. 
X^ullitk and Jwala Praead, JJ.) SECRETARY 
OF STATE V, KHAJA MAHOMBD JAN. 

9 Pat. L J. 268-39 1 C. 988- 

2 Pat. L.W. 218, 



BENGAL LAND REVENUE SETTLEMENT 
REGULATION (Vll of 1822), 8, 14. 

-.g. g^Chur lands—Temporary Settle¬ 
ment-Enhancement of rents of tenants. 

In tbe case of temporary settled estates suoh 
as is cbur land, it would always be open to the 
revenue authoriUes to re-assess the revenue and 
resettle the estate with efieot from the expiry of 
a previous term of settlement. To enhance the 
rents of the tenants proceedings under Part II 
of Gh. X of the B. T. Aot or B. 53 of the B. T. 
Aot should ba taken, {Richardson and Swhra- 
wardy. JJ.I ASHUTOSH CHAKRABARTY V. 
DWARIKA NATH MOTA. 36 O.L.J. 192 = 
27 O.W.N. 121 = 70 I.C. 119 = 1923 Cal. 207. 

-8. ^Settlement officer—Entry as fair 

rent — Enhancement* 

A Settlement Officer under Regulation VII of 
1833, does not settle or enhance rent but 
records rates of rent existing in the village. 
The effect of an entry by the Settlement 
Officer as to the fair rent payable by the culti¬ 
vator has not the effect of enhancement of his 
rent so as to entitle the landlord to olaim rent 
at that rate, 16 W. R. 153 ; 20 W. R. 207 : 21 
W. R. 410; 22 W.R. 540 ; 22 W.R. 436 ; 11 G. 
L. J.60, Rel. (Mookerjee and Beachcro/t, .) 

Jagadindra Nath v* Mohbndra Nath. 

821. C. 90 = 23 C.W.N. 887. 

I 

V 

■8. 10 (2), (3) and (4)—Jotn^ settlement 
—Default by Sudar Malgusar — Effect — Co- 
proprietor's share whether affected* 

Where a joint settlement is made under S. 10 
(2), (3) and (4) all the Malguazars are jointly 
responsible for tbe payment of revenue although 
the mahal is managed by the Budar Mulguaae 
and in oases of default by tbe Budar Malguzar 
tbe entire tenure is liable to sale unless there ia 
a contrary provision in the settlement. {Miller, 
G.J. and Coutis, J.) Laljit Upadhay v. 
Wajihunnesa begum. 

(1919) P.H Q.C. 449 = 
84 1. G. 688 = 8 Pat.L.J.79. 

-8, a—Entry in ncord. 

The tenants* predecessor was entered as 
raiyat in the Settlement Record. Held, that 
the Secretary of State for India oould go behind 
the entry in the Record, in absence of dispute 
as to the nature of tenancy or any official pro¬ 
ceeding inooroorated in the Rubekari of tbe 
settlement. {Fletcher andTeunon* JJ.) SECRE¬ 
TARY OF State v. Gobind Prasad Babik. 

89 I.C. 934 = 21 C.W.N. SOB. 

———8. 14— Scops of. 

S. 14 of Regn. (VII of 1S32) gives the oolleo- 
tor jurisdiotion to decide disputes of the nature 
of tenancy, but does not apply to where rival 
tenants olaim not only a tenancy of the same 
nature but the same land under tbe same nature 
of tananoy. {Sharfuddin and Coxe, JJ.) 

Rajani Xant V. Ram Dulad Das. 

17 1. 0. 881-17 C.W.N, 88^ 
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VBMkL LOOiL SELF aOVERNHENT ACT 

(III of 188B). S. 76. 

. . Disiriot Board By4au>s^ Rr. 15 and 19 

—JSnoroac/imattt on Dt, Bd^—Road side land^ 
No formal acgtiisilton by the Dt» Bd, — Con~ 
viciion under^ Whether legal. 

Oonviotion of the aoouaed under Rules 15 and 
19 of the Dt. 6di By-laws for having enoroa- 
ohed upon and ouUivated land claimed by the 
Board to be then roadside land but never for¬ 
mally acquired by them, although its odioers 
have been taking earth therefrom is illegal and 
must be set aside. A District Board can only 
take action and acquire right over Zemindar's 
land adjacent to its road under Aot III of 1885. 
{Bolmtoood and Sharfuddin, JJ.) JADU Gbosh 
V. Disthiot board of MURSHIDABAD. 

18 Of. L.J. a67=>as 1.0. 87S»19 O.L.J. 638. 

——8, 76—Channel—‘Proper^t/ of private 
pereon^Dt. Board. 

A Dt. Board oan bring a private ohannel 
under its oontrol and administration only by 
making an agreement with the person in whom 
the property in any ohannel is vested, under 
8. 76 of the Bengal Looal Self-Government Aot. 
The fad that the Dt. Board had entered the 
Ohannel in its books and had spent money 
therein is not sufficient to bring the ohannel 
under the oontrol and administration of the 
Dt. Board, and the persons erecting the weirs 
and fishing in it with the permission of the 
owners, committed no offence against the 
Dt. Board’s Bye-laws, {Carniuff and Imam^ 
JJ.) Shashi Bhush Gupta v. Emperor. 

16 1.0. 996 »18 Or. L.J, 580. 

->Si. 78, 189 and 140—Bisfricf Board 

has power to frame Bye-laws providing for 
penalty for encroachment on roads. 

The District Board has impliedly, if not ex¬ 
pressly, power to provide for, by its bye-laws, the 
punishment of encroachments over its roads in 
order to oarry out the provisions of S. 78 of the 
Aot, viz., to provide for the repairs and main¬ 
tenance of its roads, etc. S. 139 of the Aot em¬ 
powers the District Board to make bye-laws and 
S. 140 empowers it to impose punishment for 
the breach of bye-laws. (Jwala Prasad and 
Adami, JJ.) MAHESH Bhah v, Dabbari 
Hussain, 3 Pat. L.T. 464 =» 

1 Pat. m=-66 I C. 571° 
28 Or. L J. 189° 1923 Pat. 845. 

-S, 188 (d) —Scope of^-Rules under — 

Validity of—Transfer of property, 

B. 138 (d) of the Bengal Looal Self-Govern¬ 
ment Aot, empowers the Lieutenant-Governor 
to frame rules whioh restrict alienations as well 
as to frame rules for the procedure to be adopt¬ 
ed when alienations are made. Rules 93 and 
98 framed by Lieutenant-Governor under the 
Aot are not ultra viree and rule 98 whioh has 
to be read, with rule 93 is not merely directory 
but is mandatory and the combined effect of 
these two rules is that property whioh has vested 
an the District Boards cannot be transferred 


BBHaAL HUNIOIPAL AOT (Ill of 1881). 

except with the previoua sanction of the Looal 
Government and except by an inatru/nent under 
the Common Seal signed of the chairman and 
two members of the Board. Though a rule 
framed for regulating the power to transfer pro¬ 
perty cannot prevent or prohibit the exercise of 
that power, it oan regulate the extent and the 
mode of exeroise of such power. (Mookerjee and 
Chalterjee, JJ.) MATHURA MoHAN Saha v 
Ramkumab Saha. ISOal.ysoa 

33 0 L.J. 26 = 85 1 0. 803 = 28 C.W.N. 870, 

—;-8. iM— Negligence— Injury-Cause of 

action—Bengal Municipal Act (III of 1884 ). 
S. 363, 

In order to give rise to a fresh os use of aotion 
new injury (and not the development of an old 
one) is auffioient. The amputation of the leg, 
in the case was treated as a mere development! 
Henoe the date of the first injury and not that 
of the developed one is the day from whioh the 
period of limitation is to be oomputed, 

The negligence of publio bodies, such as the 
Dt. Board and Municipality, in the discharge of 
their duties imposed by the statute falls under 
the purview of the above section. 8. 146, Bengal 
Local Self-Government Aot provides a period of 
limitation for a suit against the members of 
the Dt. Board and henoe if properly oonafcrued 
it does not apply to a suit against tbe Board as 
a separate legal entity. {Miller, 0. J. and 

Adami, J,) ALDAN Mathewson v. Chairman 

OP THE Dt. Board, Manbhum. 

1 Pat. L.T. 269*=3 Pat. L.J, 359 = 
38 I C. 749=1920 Pat. 198. 


BENGAL MEDICAL ACT (VI of 1914), 
-Sfi. 27 and 33—Election roll—Refusal 

to insert name of candidate—Remedy—Rules— 

Powers of Local Government, 

The High Court has no jurisdiction to compel 
the returning officer to include and publish the 
name of the applicant in the final election roll. 
Under rule 16 of the rules framed by the Local 
Government the decision of the Looal Govern¬ 
ment on any question as to the application of 
the rules is final and oannot be questioned in 
any Civil Court. Tbe Aot whioh is referred to 
in S, 27 of the Aot is not one done by the Looal 
Government but done in exeroise of any power 
conferred by the Aot on the Looal Government, 
Even if the rules framed by the Looal Govern¬ 
ment under B. 33 are ultra vires an applioation 
for T»a«damM3 oompelling the reimrning officer 
to include applioant'e name in the final election 
roll is not sustainable. (T^oodro^s and Coxe 

JJ.) narbndraNath Basu p. Stephenson* 

81 I.C. 618 = 19 C.W.N. 129.' 


BENGAL MUNICIPAL ACT (III of 1884). 

- Offences under—Notice to accused b« 

Vice-Chairmant when legal, ^ 


-- uu bue aueoo- 

rity of the Vice-Chairman without delegation 

of authority by the Chairman by a written 
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BENGAL MUNICIPAL ACT (III of 1884), 

S. 6. 

order, was not invalid il it was issued with the 
express or implied consent o£ the Chairman, 
obtained subsequently. {Chitty and WalmsUy, 

jj.) KisTOEAE, « Chairman of Hoogei 

Chinsurah Municipaeity. 

20 C.W N. 884 = 37 I.C. 815 = 

18 Cr. L.J. 147 = 24 C.L.J. 57. 
Sa. 6 (3), 101,103 and ±i.Q—Uuniciva- 


lity — Assessment— Jurisdiction of Civil Court, 

When a Munioipa] Corporation has acted in 
contravention of the provisions of the statute 
in imposing an aBsessment, the assessment is 
illegal. 35 Cal. 859; 37 Gal. 374, relied upon. 
Where there is some indication that the assess¬ 
ment has possibly been illegal, but the plaintifi 
does not establish with regard to any particular 
holding that the assessment has been, in fact, 
made in contravention of statute and is liable 
to be declared ultra vires by a Civil Court the 
suit should be dismissed. The mere circum¬ 
stance that the lands assessed by a Municipality 
form part of revenue paying estate is no ground 
lor exemption from assessment of rates. 
“Holding” means land held by an oocupier 
under one title and suctounded by one sat of 
boundaries. (Mookerjee and Carnduff, JJ.) 
8HAH HAMID V. CHAIRMAN OF PATNA MUNI¬ 
CIPALITY. 17 C.W.N. 812 = 18 LC. 548 = 

17 0 L J. 131. 
-Sb. 6 (4), 204 and 218—“ House,” 


Meaning of. 

“ House'”’ in 8. 6 (4) of the Act includes the 
land or premises engaged or held with the 
building. {Richardson and Beaclicroftt JJ.) 

Bhushan Chandra Dutta p, chairman of 

THE KOTECHANDPUR MUNICIPALITY. 

46 LC. 298 = 19 Gr. L J. 714 = 22 C.W.N 376. 
-—Sa. 6 W—Building-Meaning of. 


Building according to S. 6 (4) includes 
erections, structures or buildings such as 
masonry walls, {Sharfuddin and Teunon^ JJ.) 
MAHANT MOHABIR DAS U. GAYA MUNICI¬ 
PALITY. 26 I.O, 651 = 16 Cr. L J< 39* 

Ss. 6 (13) and Zfi)—Highway’—Chdr- 


BENQAL MUNIOIPAL ACT (III of 1884)f 
S. 19. 

Act he is not disqualified from voting merely 
because he is a member of a joint Hindu family. 
The tight to vote conferred on every person who 
is Qualified to vote under S. 16 of the Act can¬ 
not be out down. (H. H. Chatterjee and 
Suhrawardy, JJ.) CHAIRMAN OF THE MUNI¬ 
CIPAL COMMISSIONERS OF DaCCA V. KRISHNA 

DAS nag. 64 LG. 168 = 86 C.LJ. 189. 

-3 19—HuZes for elections. 

% 

Local Government, can under this section^ 
frame rules for the proper conduct of elections. 
{Teunoyi and Hewbould, JJ.) Molla ATaul 

HUG V . CHAIRMAN OF MANIKTOLLA MUNICI¬ 
PALITY. 24 C.W.N. 969 = 87 LC. 960 = 

48 Oal. 378. 

Ss. 13 and 6Q—Rules under—Rule 17 
—Infringement of—Effect on election. 

Where an infringement of rule 17 of the 
rules framed under the above Aot is proved and 
it is shown that more than one half of the oona- 
tituenoy do not vote at the election and it was 
not shown that the result of the eleotion had 
not in fact been affected, the election must ba 
set aside as contrary to law. A provision as to 
the time of opening and closing the polls is 
merely directory and not mandatory, A viola¬ 
tion of a mandatory provision avoids the eleo¬ 
tion. {Mookerjee and Panian^ JJ.) SHAYAM 

OHAND V . Chairman of the Dacoa 
Municipality. 30 C.L.J. 270= 

53 1.0. 741 = 24 C.W.N. 189. 

-S. 15— Rules under — Commissioner's 

qualiflcaiion for eUciion—Person authorised to 
vote. 

A person po9Bes8iog the qualifioations given 
in rule 2 framed under S. 15 and duly regis¬ 
tered as provided by rules 4 to 12 is a qualified 
voter and thus eligible under 8. 13 for eleotion 
as a Municipal Commissioner and Registration 
under Rule 8 as a representative of the Corpora¬ 
tion does not disqualify him for election. 
(Brett and Carnduff, JJ.) RASH BEHARt 

Ghosual V . J. C. Stalkabt. 

14 LC. 166 = 16 C.L.J. 212 = 16 C.W.N, 710. 


acieristic. 

Where certain land is kept open for allowing 
people to visit a religious car and the people 
passed by the implied petmisfiion of the she- 
baits and for a certain time each year and the 
land is covered by booth from which the sha- 
baits oolleofc toll, it is not a public road. (Coa;e, 
J.) KUMUD Bando Das v. Kishori Lal. 

' 9 I C. 862 (0). 

S. 18— Person—Right to vote—Member 


of a joint Hindu family has such right, 

The members of a joint Hindu family are 
persona withii^ the meaning of 8. 16 of the 
Bengal Municipal Aot. 1884. Where '* a person 
38 otherwise qualified to vote for a municipal 
oleo^B under 8. 15 of the Bengal Municipal 


-8, 18— Rr, 6 and 11 —Rules for elec¬ 
tions. 

Rules 6 and 11 framed under S. 16 are ultra 
vires so far as they apply to general elections. 
(Teunon and Newbould^ JJ.) Molla ATUD 
Hug V Chairman of Manikotta Munici¬ 
pality. 24 C.W.N, 969 = 87 LC. 960 = 

48 Cal, 378. 

-S. 18. Proviso. Cls. (1) and (3), 86 and 

10^— Qualification to vote—Payment of rates 
and income-tax—Voter to be legally liable to 
pay rates and tax —Owner—Occupier. 

A person whose income is below the taxable 
minimum but who submits to the levy of 
Income-tax, does not thereby acquire the 
statutory qualification as a voter as oontem- 
plated by 8 . 16, proviso 3. The payment oL 


. • 
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«INOAL MUNIOIPAL AOT (III of 1884) 
8* 18* 

BAies ko be available as a qualilyin^ olrotim* 
rkanoe to a voter under B. 161 proviuo (1) must 
be by a persoa legally liable to pay the eaine. 
Where a son has oontributed oonsiderable 
BUCas ol money towards the acquisition and 
subsequent improvement ol a house whiob 
was parohaaed in the name of his father who 
Uvee at Benares in retirement, the son is rightly 
treated by the Municipality as “ owner ” and is 
therefore, liable under 8. 103 of the Act to pay 
rates assessed on the house and entitled to 
vote under 8. 16, Cl. (1). (UookerjeB and 
Teunon^ JJ). Narrndra Nathv. Naqbndra 
Nath. 38 Cal. 501 = 

13 G.L.J. 471 = 10 I.C. 43 = 13 C.W.N, 386. 


BENGAL MUNICIPAL ACT (III of 1884). 

S, 84* 

I 

S. 29— Suif citjainst Municipality-- 
Daynages agaiyist officers of Mufiicipality for 
wrong—of Vice Chaiiyiian and Officers, 

Where no damages are claimed against the 
ottioars of a Municipality for any wrong done 
by them personally and relio! is sought against 
the Municipality itself the only proper deft, 
in the suit is the Chairman of the Municipality. 
The joinder in the suit as defts. of the Vioe- 
Cbairmau of the Municipality and its officers 
was not proper, { 'hiiiij ayid Payxion, JJ.) 

Chairman of the Municipal Commis¬ 
sioners OF Kusheta v> Satish Chandra. 

46 Gal. 784=31 I.C. 993 = 23 C.W N. 611. 


-S. IS, prov. under—Sidt 

for injunction. 


A suit for injunction by a voter against the 
Chairman of a Municipality for his refusal to 
insert his name in the register of voters on a 
teohnioai ground is maintainable under G.P.C., 
8. 9, 8p, Rel. Act, 8. 42 and Bengal Munioi- 
pal Act. 8. 16, prov, 2. {Teunon and Newhould, 
JJ.) MOLIiA ATAUL HUG V. CHAIRMAN, 

Manicktolla Municipality. 

24 C.W N. 969 = 37 I.C. 960 = 48 Cal. 378. 


S. 45, cl. (2) — Right to vote—Joint 
assessment to Income-tax is sufficient to give. 

Where the income of both the father and the 
son are assessed, that fact is sufficient to 
qualify both of them to claim to be voters 
under ol. 2 of 8. 15, the jointness of tbeir 
family notwithstanding. {Huda, J,) Charu 
Chandra Majumdar v. Chairman op the 
Municipality of Paridpur. 

70 I.C. 134 = 26 C.W.N, 412. 


^-8, 18, cl. (8) — Occupation — Joint 

living with father is not sufficient. 

It is not sufficient to constitute occupation 
for the purpose of franobise that a son living 
with his parents should be allowed the sole use 
of the room without oontraot or payment of 

rent. (Huda, J.) Gharu Chandra Mazum- 
DAR V. Chairman op the Municipality 

OP Paridpur. 70 I.C, 184 = 26 C.W N. 412. 


Sa. 29, 34, ^l^Execution of deed \hy 


municipal council’^Formalities for. 


The expression “ signed ” in 8. 37 of Beng. 
Mud. Act implies that the signature must be 
affixed for purposes of execution of the doou- 
meht and the insertion of a name, in any part 
of the writing, in a manner to authentioate the 
iaetrumei^, is sufficient. But if the name 
ooours in a document, not as authentioating 
the whole, but only for a particular purpose or 
only with reference to a part, it is not an 
-^effective signature. {Mookerjee and chotzner, 

^J.) J. D. Gzeeiel V. Ananda Gharan 

«BN. 50 Gal. 180=70 1 C. 794 = 

^ 86 O.L.J, 109 = 1923 Cal. 36. 


-S. SO—Private path way, 

a private pathway does not vest in the 
Municipality under 8. 30 even after the 
amendment of the Act. 33 Cal. 1290. Poll, (Flet¬ 
cher and Richardson^ JJ.) CHAIRMAN, HOW¬ 
RAH Municipality v. Haridas Datta. 

43 Cal. 130 = 33 I.C. 271 = 20 C.W.N. 613, 


-Ss. 30 and 34— Powers of Municipal 

Commissioners, 

Under Sa. 30 and 34 of Bengal Act (III of 
1884). Municipal Commissioaers have powers 
to abandon an old ruad for a new one, to 
exchange lands for public purposes, acquire 
lands necessary for improvement of a road and 
to straighten a crooked road and dispose off 
fragments of the old road falling outside the 
alignment of the new one. ICoxe, J.) KHALIL 

Rahman v. Dacca District Board. 

11 I.C. 28 (Gal.) 


—S, SO '-Applicability of. 

* 

The words “ not being private property and 
not being maintained by Government or at 
public expense ” do not apply to “ all roads 
including the soil.” (Coxe, J ) KUMUD 

Bhandho Das v. Kishori Lal. 

9 l.G. 862 (Cal.) 

-S. 30— Levy of rent or toll—Goods 

placed on the road —Right of Municipality. 

In the absence of a contract creating the 
relation of landlord and tenant, the Munici¬ 
pality is not entitled to levy a tax from any 
person. 

The property in the road has been vested in 
the Commissioners by 8. 30 of the Act and the 
Municipality can use the road as owner of it 
for the purposes of the Act. (Jwala Prasad, J.) 

Dhunmun Chowdhuby V. Emperor. 

3 Pat. L.T. 339 = 23 Cr. L J. 114 = 
78 I.C. 178 = 1922 Pat. 286. 

-Ss. 34, 48 and 44 —Lease of muni¬ 
cipal property without sanction by resolution is 
void 


A lease of Municipal property W3uld 
inlesB the lease bad been sanctioned 
Commissioners at a meeting. The 


be void 
by the 
burden 
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BBNGIL MUNICIPAL AOT (Ill of 1881). 

8 . 88 . 

clearly lies upon the defendant lessee to esta- 
blieh that the requirements of the statute were 
fulfilled. In the normal course of events, the 
resolution adopted at a meeting of the Gom- 
misiioners must be recorded ; and B. 43 
provides that minutes of the proceedings of a 
meeting of the Commissioners shall be entered 
in a book to be kept for the purpose and shall 
be signed by the president of the meetingi and 
such book shall be open to the inspection of 
the tax*payer8. 

Where the minute book has been produced, 
and there is no trace of a resolution on the 
subject, the position is that there'is no valid 
lease. 

Where a corporation is constituted by a 
statute, all persons and corporations are pre¬ 
sumed to know the nature and extent of its 
powers. (Mookerjie and Choicer, JJ.). 
IKSHAT KUMAB OHAND V, THE OOMMIS- 
SIONKBS OF BOGBA MUNICIPALITY. 

87 O.L.J. S89=i78 I.G. 506»1923 Cal. 679. 

-S. 88 — Highway—Control by Munici¬ 
pality^ 

11 the public have a right of way over a 
private pathway, the Municipality have some 
control over such a pathway under 8. 31 so as 
to prevent the road becoming a nuisanos or 
the rights of the public being interfered with. 
{Fletcher and Richardson, JJ.) Ohaibman, 
HOWRAH Municipality u. Haridas Datta. 

88 Cal. 180»38 I.Q. 371 =>20 C.W.N. 618. 

-S. 88—ProsecMfton under Food Adul¬ 
teration Act, cannot be sanction under, 

8. 44 of the Bengal Municipal Act does not 
empower the Chairman of a Munioipality to 
sanotion a prosecution under B. 6 of the Bengal 
Food Adulteration Aot, {Newbould and Siihra- 
wardy, »JJ.) Raghunath Mody u. Kur- 
SEONG Munioipality, 28 Or. L.J. 170=- 

76 1.0. 894 =>1938 Cal. 661. 

-,S 85— Chairman — Delegation of 

power. 

Under 8. 45 of the Aot, a Chairman oannot 
delegate to the Vice-Chairman, bis powers 
under the Licensed Warehouse and Fire 
Brigade Aot, {Niwbouldand Suhrawardy, JJ.) 

Bemeiubrancer of Legal Affairs v. 
Mull. 28 C.W.N. 960= 

86 1 0. 828=810 L.J. 208. 

-—g, ^^^Teacher in a Municipal School 

— Commissioner’^Election rules, R, 13. 

A person who is disqualified under B. 57 of 
the Aot is ipso facto disqualified for election as 
a Municipal Commissioner. A person bolding 
a teachership in a Municipal Bohool is not 
qualified to be elected as a IGommissioner as he 
holds an office of profit under the Munioipality. 
Rule 13 of the Election Rules means that only 
those persons should be included in the list of 
candidates who are qualified to be elected. 

iChUly and Walmsley, JJ.) Lakshiui 
Eanta Db V. Thu Chairman of the 
Maiqati Municipality. 47 I.C. 169 (Oal.) 


BENGAL MUNICIPAL ACT (III of 1884), 
8 , 88 , 

——S. 60—Afunicipaf servant-- ConvufioR 
—Appeal-^Districi \Magisiraie—When debar¬ 
red from hearing, 

A District Magistrate, who has merely receiv¬ 
ed proceedings of a Munoipality, is not de¬ 
barred from hearing an appeal agaifist tho 
conviction of a Mnnioipal servant unless be is 
in any way concerned with the Municipality. 
{Jwala Prasad, J,} Tbj Narain BINGH v, 
EmfbbOR. • 32 Cf. L.J. 887 = 611,G; 

616=8 U.P.L.R. (Pat.) 8A. 

8, 86—*' Circwmsfances and properiy 


within the Municipality ’’—Meaning of, 

** Within the Municipality ” in 8. 85, govern 
both oiroumstaDoes” and ** property and the 
word ** oiroumstanoBS’* must be interpreted as- 
equivalent to means.” When a tax-payer resi¬ 
dent within the Munioipality, brings to his 
residence his income, no matter where earned^ 
or from what source derived, the income thus 
brought, to be spent and enjoyed within tho 
Municipality, becomes part of his *' means or- 
*'airoumstanoes” within the Municipality and 
liable to assessment under 8. 85 of the Aot. 

(Teunon and Newhould, JJ.) Chairman op 
the commissioners Joynagar Munici¬ 
pality V, SAILAHALA Datta. 48 Cal. 448 = 

611.0.811=28 C.W.N. 47. 

Si. 88, 88 and 108— Owner and Oeeu- 


prier— Meaning, 

Bare ownerebip of a holding within a Muni¬ 
cipality does not mean rateable occupation, 4,s.,. 
every ocoupier is not an owoer and every owner 
is not an occupier. To constitute rateable^ 
ocoupation there must be use and enjoyment 
capable of being beneficial. (Mooherjee, A.C.J. 

and Fletcher, J.) Bhamsuddin v. Pbybi Lal. 
DAS. 60 I.C. 498=38 C.W.N. 382 


Si. 88,118,114 and 116—Ultra virea- 


asMSsmenf—CiviiCottrfs’ Powers. 

In an action foi recovery of tax it is open to- 
the aasessee to urge in defence that the assess¬ 
ment is not in conformity with statutory provi¬ 
sions and ultra vires ; the question can be^ 
opened by a Civil Court. The decision of tbo' 
Commissioners under B. Ill of the Aot is final 
only, when the assessment is made in aooord- 
anoe with B. 85. An aseessment of tax under- 
8. 86 (a) with referenoe to property and inooine 
of an aasessee outside the Municipality is 
ultra vires, {Chatterjee and Neiohouldi JJ.) 

CHAIRMAN. RAJPUR MUNICIPALITY V, NO- 

GBNDRA Nath. Bagohi. 28 C.W.N. 478= 

80 I.C. 894=29 O.L J. >79. 



-Be. 88 and 116—' Circumstances,^ 

aning of~~Assessment—CourVe power. 

The word * oiroumstancea ’ in B* 85 of the Aot 
is equivalent to ' means * so that the taxation 
should be aooording to the means and propectY 
of the rate-prayer within the Munioipality. S& 
Oal. 869, Foil. The asseBsment of the value ole 


333 


CIVIL DIGEST. 1911—1923. 334 


BINQ4L MUMlOlPAL AOT (III of 1881), 

8 88 . 

the oirouxDHtaDoes and fropertj of the rate¬ 
payer for the purpose of 8. 85 of the Aot oaunot 
he done by (he Qourta but only by the maohinery 
provided by the Aot itself. The non-disoloaure 
by the Muuioipality of the baeie of rate-payer’s 
aaseiement, raises a prima faou oaae that 
elements other than the oiroumstanoes and 
property have been taken into ooneiderationand 
that the assessment is illegal. (Jenfetns, 0. J. 

and MQoktrji$, J.) Dbb Nabain Datta v. 
Chairman op the Baruipdr Munici¬ 
pality. 41 Oal. 168-17 O.W.N lasO- 

ao I.G. 364-19 O.L J. 305. 

—S. 88- Municipality^L$ssi$ 4/ BXitnpi 

from paying rati$—Onua of proof of ezimption 

A lessee from a Munioipality must pay 
Municipal rates unless there is provision in the 
lease for exemption and he must estabUsb an 
exemption from the statute. 8 G.L J. 535, 
Bel. {Mookarjae and Carnduff, JJ.) Dbbi 

Das V, Chairman op Motihari Municipa* 

1:>ITY. 13 I.O. 188. (Oal ) 

■-"8. M—AsaBBsmant—Conditions. 

To make the assessment under 8. 85 by the 
Munioipality valid, both the oircumstanoes and 
the property of the person taxed must be within 
the Municipal area. {Jenkins, O.J. and Chat' 
Urjit J.) DEB Narayan Dutt V, Chairman 

OF THE BARUIPUR MUNICIPALITY. 

12 I G. 32-39 Cal. 141. 

-S. B5--AB3estvient—^Circumstancis and 

Property within Municipality—Income from 
Zemindari situate beyond the Municipality, 

Income from Zamindari situate outside the 
Municipality cannot be aesessed. as it is not 
covered by the expression *'oiroumBtanoes and 
property within the Municipality as under 
3* 85 the word "within” oootrols both the 
words " oircumstanoes ” and property. ” 

{Sultan Ahmedt J.) Khaja 8tbd Mabomed 

ALI NAWAB V, CHAIRMAN OF THE BiHAR 

Municipality. S61.C. 82i<= i Pat L.T, 991. 

-S. 89 (a) — Applicabilily—Several per- 

sons—Joint holding—* Circumstances and pro- 
perfp.” 

8. 85 (a) of the Aot is not limited to a case 
where only one person oooupiee an entire 
holding. Where the possession of a holding by 
eaoh of the several persons is actual and as of 
right snd where a personal tax is in operation, 
eaoh is subject to assessment aooordiog to 
his ** oircumstanoes and property ” within 
the Municipality. Where sale proceeds of tea 
grown outside the Munioipality are brought 
and placed in a Bank to the credit of a corpo¬ 
ration, within the Munioipality they or their 
*' oircumstanoes and property ” within the 
Munioipality are liable to be assessed to 
tax under 8. 86 (a) of the Aot. (Mookerji 
and Bucklandt 3J.), Chairman Jalfaigubi 
Municipality v, Jalfaigubi tba Co. 

84 I.G. 649-84 G.L J. 388. 


BBNGIL MUNICIPAL AOT (III of 1884). 

8. 97. 

—I-8. 89 (a)—Means outside Municipal 

fimifs should not be considered. 

In aiBisiing tax under B. 85 (a), the property 
and means of the assesBee outside the Municipal 
limits should not be considered. The test to 
measure the means is to see what is earned 
within the Municipality. {Aeutosh Mookerjee, 
A.O.J. and Fletcher^ J.) DibendbaNATH RAI 
V. Fravab Chandra Ghosb. 60 1. 0. 284 = 

82 OLJ. 310-28 O.W.N. 46. 

-8. 86 [a)—Assessment—Naib—Zemin¬ 
dar's house—No rent—Zamindar liable for tax 
—Bouse and kacheri. 

The .^7a4b of a Zemindar who was ooouping a 
small house adjoining the Zemindar’s kaoheri. 
did not pay any rent. The Munioipality assessed 
taxes under 8. 85, cl. (a) of the Municipal Aot. 
Heldt that the oooupier of the bouse was the 
Zemindar, and therefore he, and not the 
pl£E. was liable to bo taxed in respect of it. 
Obiter: —The plfi’.s house and the kaoheri 
house were not one bolding for the purposes of 
the assessment under 8. 85, ol. (a) {Eampini 
and Mookerjee, 33.) GOBINDA CHANDRA 
GANGULY P, KAILASA CHANDRA BANTAL. 

18 I.O. 909-19 G L.J. 689. 

- a. SB'k.—Zemindari outside Muni- 

cipality—Income derived from—Whether ** cir- 
cu77istances and property within the Afwntci- 
pality,'' 

Income derived by a person residing within 
the Munioipality from a Zemindari outside 
the Munioipality is not “ oiroumstanoes and 
property within tbe Municipality ” within the 
meaning of 8. 85. {Coutts and Dass, JJ.) 

CHAIRMAN OF THE MUNICIPAL COMMIS¬ 
SIONERS OF THE Munioipality op Behar 
V. Ramdeo Das. 64 I.G. 227 = 

4 Pat. L.T. 678= (1920) Pat. 120. 

-8. 87 —List not showing income does 

not invalidate the assessment. 

Every defect in the asBessment list prepared 
under 8 87 of the Aot does not destroy the 
jurisdiction of tbe commisBioner and render the 
assessment ultra vires. Where the list does 
not show the inoome upon which the tax was 
assessed, it is only a defect in form and 
does not invalidate the asseBsment. {Mookerji 

and Buckland, 33.) Chairman, Jalfaigubi 
Municipality v, Jalfaigubi Tea Co. 

61 I.G. 649-34 C L.J. 283. 

-8|. 97-A . 102 and 108— Extension of 

Municipal limits — Tax—Added area if a new 
holding. 

A portion only of a holding being within tbe 
Municipal limits was assessed with Municipal 
tax, but later on tbe Munioipal limits were duly 
extended so as to include the whole holding. 
Held, that tbe entire plot which was held 
by tbe aesessees under one title constituted one 
holding and was liable to asseBement as such 
upon the extension of the Municipal limits. 
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BENGSL MUNICIPAL ACT (III of 1884). 

8 . 101 

The tax wirh refereaoe to tha area formerly 
wiihin the area of the Municipality could nob 
ba enhanced daring the quinquennium on the 
ground of the araa of the boldiug having 
increased by reason of the extengion of the 
Municipal limits, neither 8. 97-A not 8. 102 
nor S. 103 being applicable bo tha case. {Ghitiy 

and Panton, JJ.) Chairman of the Muni¬ 
cipal COMMISSIONERS OP KUSTRA U. Sa* 
TisH Chandra, 5S Cal. 781 = 

51 I.C. 993 = 23 C.W.N. 611, 


3. 101 —WaUfWorks — Storage and 


balancing tank is not michinery. 

The Corporation of Galoutta owned a reservoir 
and pumpti for the supply of water to Calcutta. 
They erected a largo tank called a balancing tank 
supported on oolumosso as to give it elevation. 
This bank could be filled by pumping from the 
reservoir, and when desired water could be re¬ 
leased from it into the main supply pipe neater 
Calcutta than the reservoir. The water so re¬ 
leased flawed through the pipe by force of 
gravity ; it not only increased the supply by its 
own volume, but alsoaocelerafeed the velocity of 
the whole body of water passing through the 
supply pipe. The tank enabled the appellants 
to increase the supply during part of the day 
when the hourly consumption exceeded the 
capacity of the reservoir and pumps'.— Held, 
that balancing tank was not “ machinery ” 
within 8. 101 of the Bengal Municipal Act, 
[Lord Atkinson) CORl*ORATION OF CaL- 
OUTA V, COSSIPORE AND CHITPORE MUNICI¬ 
PALITY, 49 Cal. 190 = 26 C.W.N. 761 = 

67 I.C. 926 = 15 L W. 293 = 48 
l.A. 435 = 1922 P.C. 27 (P.G.) 


8, 101, proviso 3—* Machinery ’ 


Overhead tanks to provide suburbs with filtered 
water — Assessable value. 

The overhead steel bank construoted by the 
Calcutta Municipality on premises No. 1, 
Khelat Babu’s Lane, within the Municipality 
for the supply of filtered water to Calcutta is 
not ‘ machinery ’ within 8. 101 and is not 
exempt from assessment as such. 

Pet Fletcher and Greaves, JJ *—If the tank 
was machinery, its existence could not be 
taken into account in assessing the value of 
the holding in view of the express terms of 
the third proviso fro 8. 101. Meaning of 
‘machinery* discussed. {Fletcher, Beacheroft 
and Greaves, JJ.) COSSIPORE Chitpore 

Municipality v. the Corporation of 
Calcutta 46 Cal. 910=34 1.0.337 = 

28 C.W.N. 727, 


S. 185 — Construction — Municipal 


BENGAL MUNICIPAL ACT (111 of 1884). 

S. 202 

outside the prescribed area of two miles if the 
landing piaoes at both the banks are beyond 
two miles. In the expression within a distance 
of two miles above or below the ferry, the dis¬ 
tance is to be counted as along the banks of 
the river and not P..3 radial distance, 

The banks referred to in the last clause mean 
banks of the same river and the clause applies 
only where the river is partly within and partly 
without the Municipal limits. [Chatterjee 
and Richardson, JJ.) KASIM ALI v, 

Cha.:rman of Municipal commissioners, 
Chittagong. 21 C,W.N. 601 

«85 I.C. 782 = 29 C.L J. 689. 

-S3. 178 and 271 —OL?ec«iows to notice 

not legally disposed of — Prosecution is not 
justifiable* 

Where a notice is served on a person to re¬ 
move a latrine under the Bengal Municipal 
Act, he is allowed to file an objection which 
las to be disposed of under 8. 178. If the ob- 
jeotion is allowed the original order is cancelled 
thereby ; if not, a fr6?h period of time is to be 
given to comply with tba requisition. 

Where therefore an objection petition was 
filed, but that was not legally disposed of, and 
no fresh period of time was mentioned for re¬ 
moving the latrine Held, a prosecution under 
S. 271 was illegal. (Jwala Prasad^ J.) RAM- 

PARTAP LAL V. BARH MUNICIPALITY. 

66 I.C. 417 = 3 Pat L T. 301 = 
23 Cr.L.J. 273 = 1922 Pat 188. 

-S, 202 — Applicability — Dispute as 

to iitle—High Court can interfere in revision. 

8. 202 of the Act cannot be applied whet® 
there is a dispute between any person and th0 
Municipality with regard to the title to any 
land. Buoh a dispute must be decided in the 
ordinary way by a Civil Court. An order by a 
Magistrate under 8. 202 of the Act is a judicial 
proceeding and the High Court has power to 
revise such an order. (N, R. Chatierjea and 
Cuming, JJ.) ALOKE MOHAN SAHa v , 

Narayanaganj Municipality. 

59 I C. 137 = 22 Or. L.J 25 (Cal) 


Ferry—Right of private owners. 

The Public Perries Act does not apply to 
Municipal Perry according to Beng- Municipal 
Act, The Beng. Municipal Act, 8. 165 cannot 
be oonetrued in the light of Bengal Perries Act. 
The. tight of ferry is not encroached if an un- 
lioeoeed Perry carries passengers from a place 


-Sb. 202, 204 and Encroachment 

—Erection of structures, 

A person enoroaohiog on the surface of a 
Municipal street by erecting a projeotion, with¬ 
out objection on the part of the Municipality, 
has no right to run up the projection to any 
height he likes, even though he does not there¬ 
by makes any further enoroaohment across the 
street, {Fleicher and Panton, JJ.) RAKHAL 
CHANDRA DE V, CHAIRMAN OF THE 8UBI 

Municipality. 17 I.C. 806 (Cal.). 

3b. 202, 204, 218, 888— Pailwre to 


■ 1^0 • — --- 

comply with nquisition under 8s, 202, 204 

Limitation, 

On a failure to comply with a requisition 
under Bs. 203, 204 of the Act the limitation of 
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atmilL UUNIQIPAL ACT (III of 1884), 

S. 209. 

aiz montba under 8. ^53 begiua to cun from the 
date of the cspiry of the period allowed (or 
oomplianoa with auoh requisition (.4dawi and 

Bueknill, JJ.) Gurj\M Rasul v. Kmperor. 

22 Cr. L, J. 427-61 I.C. 715- 
2 Pat. L. T. 390-6 P. L.J. 174. 

. . . Se. 209 and 333—-4^7re^■^u^>n^ with 

Municipality --Imvosition of C3«(2iiions is not 

necessarily illegaL 

It is open to a Mauioipality by a requisition 
under S. 209 of the Bengal Munioipal Aot, to 
compel a person to ereot a feooe by the side of a 
tank. The parson bo bound oan validly trans¬ 
fer to the Manioipality the duty by oonditions 
entered into by the latter with the former. 

The language of S. S09 o( the Bang. Man. 
Aot, is only iudioative of (his, that there is 
power in tba Munioipality to lequire a person 
to cause a feuoe to be eraoted by the side of a 
tank. B'3t, because the power is existent in 
the Munioipality by virtue of statutory provi- 
BioDS, it does not follow that the Munioipality 
cannot accept conditions imposed by a person 
when he made a free gift of certain land to the 
Munioipality. There is nothing in the Muni¬ 
cipal Aot itself wbioh oao remotely suggest 
that the Municipality is iocompetent to enter 
into a binding engagement of this description. 
If that is so, the Munioipality was held in the 
oiroumstanoes of the particular case, not 
competent to require him to cause a fencing to 
be erected at his own cost. {Qhose and 

Cuming, JJ.) Superintendent and Re- 

MEMBRANOER OP LEGAL AFFAIRS. BEN¬ 
GAL V. Narayan Chandra Banerjee. 

38 0 L.J 13-73 1 0.776- 
24 Or. L.J. 680-1924 Cal. 101. 

- S. 217—Puhfic road, 

A road within 8 217 should include a public 
right of way. (Stephen and Garnduff, JJ ) 

Nando Lal v. Bbjoy Chandra, 

46 1,0. 818 (1)-19 Or.L J. 742 (1) 

= 22 C.W.N. 399. 

-Ss. 217, 278 and ZbZ^Prosecuixon — 

Consent of Gommissioners~~Eoidtnee of sanc¬ 
tion -Public authority—Consent in xoriting. 

The only evidence of sanction of prosecution 
by a public antberity. is writing under the 
seal and signature of that authority. Where 
in a tabular form called the ' prosecution form* 
in the remarks oolumn the words' 1 have seen' 
occurred and it was signed by the Commissioner 
and where in another form there was the word 
*proBeoute’. Held, that this was not authority, 
’Written or otherwise showing the consent of 
the Commissioners, or the Vice-Chairman on 
their behalf to a proseoution within 8. 353 of 
the Aot (1884). The authority whioh the 
Vioe-Ohairman has, is to oonvey the sanotion 
of the Oommissioners and not to pass any 
orders of any kind, and be must oonvey that 
’Oanotion under his own seal, and signature to 
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BENGAL MUNICIPAL AOT (111 of 1884). 

S. 284. 

the Magistrate, [nolmtoood and Iviavi, -JJ.) 
Raslu baksh V, The municipal board 
OP CHAPUA. 13 I.C. 796-13 Cr. L J. 524- 

16 C.W.N. 934. 

-S. 218 - Conuieftoh under—LeoaliiJ/, 

A conviction under 8. 218 cannot b ’ .suiitained 
i when the essential nreliminary steps r.ccordiug 
to Bs. 175. 176, 178 and 179 of the Acl have 

not been observed before an application wa^ 
i made to the Magistrate under S, '^02 of the Act 
j for tho orimiT)al proncemion. {Moohet jee and 

I Sh^'epshauks, JJ.) Naiun Chandra Aioh v. 

NOAKHALI MUNICIl'ALITY. 28 C.LJ.S98- 
34 I.C. 995 = 17 Cr. L.J. 269 = 21 C.W.N 470, 

-S. 22i—Dram—Order for ri77tovilof 

—Potoer of Municipality — Estoppel* 

The Municipal Oommissioners have no power 
under 8. 224 cr any other section of the Act to 
require the owner or occupier of a building to 
remove a drain in the building not being a 
branoh drain nor one leading to a public sewer. 
Consent to an tclira vires order does not estop 
pis. from questioning it. [Ghaiie)jse and 
Walmsley, JJ.) Gopal Misser v. Kerat 
Chand 20 I.C. 398 = 20 C L.J. 138. 

-S. 224—"Ccsspoj/ and dravi" — Mean¬ 
ing, 

A ohaianel for passage of water is not a 
drain unless it is shown that oSensive matter 
passes through it and oosspool is pit into which 
water is discharged from dtiiu as defined above 
and not any ohaonel. Pits for collecting rain 
water and rice water are not cesspoois and 
oannob be remc-ved or closed by iMunicipality 
under 8. 224, {Roe and Jwala Prasad, J.) 

Kasi Paty Mukherjee V. Chairman op 
THE PURI Municipality. 

40 I,C. 592 = 1 Pat. L.W. 774. 

-Ss. 230, 271 and 333—Inspecfor’s 

report signed by Chairman, if complaint- 

Where a report of a Municipal Inspector 
with a recommendation to prosecute a party 
for offences under Ss. 230 and 271 of the Aot 
was signed by the Chairman and bore an S-anna 
stamp, held, that the document was not a 
petition of complaint but was a consent by the 
Chairman to the prosecution, under S. 353 of 
the Aot and was sufficient for the purpose of 
the prosecution. {Ohitty and Walmsley, JJ.) 

Kristolal V. Chairman of Hoogli chin- 
surah Municipality. 37 I.C. 513 = 

24 eX.J. 37 = 18 Cr L.J. 147 = 

20 C.W.N. 824. 

—234 —Municipality cannot lease out 

road, 

B, 234 of the Act is an emergency section 
whereby a person who wants to use a road is 
lemporarily allowed to deposit any moveable 
property on it, on payment of reasonable fees to 
the Manioipality. But under the seotion, the 
municipality is not entitled to lease out its right 


339 


CIVIL DIGEST, 1911—1923. 


UO 


BENGAL MUNICIPAL ACT (111 of 1884). 

S. 237. 

for carrying on trade, etc. {Jwala Prasad, J.) 

dhunmun Ghowdhury U. Eupebob. 

76 l.c. 178=>8 Pat. L.T. 889 
= 29 Cr. L.J. 114»1622 P. 286. 

-——8. 287—Sanction cannot he given with 

— Restrictions, 

The ereobion of a new verandha, in the place 
of an old one, ia liable to be demoliehed under 
8. 237 of the Act, if, in oontravention of 
Municipal sanction. A Municipal Council has 
no power to sanction a building with reatiiotiona 
unless it has made rules for reBtriotion. 
Where sanction ia given with reetrioliouB which 
are ultra vires of the Council, they can be 
disregarded. {Ooutis and Macphersont 33,), 
Brij Behabi Lal v.Munioipai, committee, 
Dalsongunj. 

63 1.0. 858 = 1921 Pat. 347. 

-Sb. 237, 240,241 —Erection o/ boundary 

wall is not a material alteration and cannot be 
prohibited, 

A material alteration or enlargement of any 
building, under 8. 240 of the Aot means 
erection of anything on a site attached or 
detached from any building standing on it, so 
as to alter the structure of the building on the 
site and therefore the erection of a boundary 
wall is not a material alteration or enlargement 
under 8. 240. Consequently the Commissioners 
have no power to make a by-law under 
8. 241 prohibiting the erection of any suoh 
boundary wall within 5 feet of any publio roAd. 
(Dass and Ross, 33,) Basanta Kumar v. 
Chairman, Municipal Commissioners of 
G lRlDHl. 63 1.0. 290 = 1921 Pat. 849. 

-Sa. 237, 288 and 240—“ Erect or re¬ 
erect a building ”—Meaning of~~Pulling down 
and putting up again whether re erection. 

The words “erect or re-erect.” in 8, 240 of 
the Aot do not ntoessarily mean build or 
re-build an entire house from its foundation. 
It depends upon.the oiroumstanoes of eaoh case. 
Pulling down and then putting up the whole 
of a balcony is not a '*re-ereotiQD” within the 
meaning of 8. 240. iChamier, C.J., Chapman 
and Jwala Prasad, JJ.) Chairman of Gaya 
Municipality v. Sham Lal Gupta. 

2 Pat. L.W. 190 = 41 l.C. 718 = 

3 Pat. L.J. 33 = 1917 Pat. 388. 

-Sa. 288 and 240— of new 

masonry wall—Whether erection of a house. 

The building of a new and additional mason¬ 
ry wall which materially enlarges a courtyard 
does oonstitute the erecting of a house within 
Bs 288 and 240 and its erection without sanc¬ 
tion of the Commissioner is an offence. {Sharf- 
uddin and Teunon, JJ.) Mahant MOHABIR 

Das V, GAYA Municipality, 

96 1.0 651=16 Or. L.J. 59 (Qal). 

-S. 288— Notice under — Time should 

run from date of knowledge of building. 

There ta nothing in 8.238 of Bengal Municipal 
Aot to BUggeat that the period of 15 daya ahould 


BENGAL MUNICIPAL ACT (11 1881),. 

8. 241. 

run from the date on which the Gommiaaioners 
have knowledge of the building. The periocL 
should tun from the date of the oommenoamentv 
of the erection of the building. {Coutte and Afoe- 
pherson, JJ.) RAMDHANI LAL V, CHAIRMAN 

OF Patna Municipality. 691.0.188 

= tP. 42=8 Pat. L.T. 779= 

1922 P. 484. 

-B. 210—Plaf/erm, construction of, on^ 

open space between house and drain, whether, 
erection of building, 

A platform erected on the open apace inter¬ 
vening In the street drain and the house., 
amounts to an erection of a building under 
8. 240 of the Aot for which previous sanction ia 
necessary, (Atkinson, J.) CHAIRMAN OF Gaya 

Municipality v, sukan bingh. 

87 1.0. 894=8 Pat. L.W. 862. 

- Sb. 241 and 278— Butfdinp below 

plinth level—Conviction, 

The evidence for the prosecution showed that 
the accused had only laid the foundation a few 
feet below the ground-level, the brick work of 
which had not even reached the plinth level and 
there was no evidence to show the kind of build¬ 
ing he was going to construct. 

Held, that a conviction under B* 234 of the' 
Aot could not be maintained, because thera 
was in fact no building in existence and it was 
not shown whether and where the building: 
would be erected. (Atkinson and Jwala Prasad, 
JJ.) Shiv Dutt Ray v, Babu Batish; 
Chandra. 52 1,0. 886=^ 

20 Of. L J 686 (P.). 

- 8. 241 (d)—Rufes, object and construc¬ 
tion of ^Jurisdiction, excess of—Bgeei of. 

8. 241 (d) indicates the lines upon whiob 
the rules should be framed. If the Municipa¬ 
lity exceeds in jurisdiction, the rules are viira 
vires. The rules should not be construed toO' 
strictly. [Atkinson, J.) CHAIRMAN OF GAYA 

Municipality v, suean Singh. 

37 l.c. 854=8 Pat. L.W, 252. 

-8.241 (d), rule i—Gaya Municipa¬ 
lity, powers oft to t^ame rules—Order to leave' 
open space between house and street drain, lega¬ 
lity of. 

Rule 1 of the rules framed by Gaya Muni¬ 
cipality under powers vested in it by B. 241 (d) 
is not ultra vires. An or Jer by the Municipa¬ 
lity to a house owner to leave an opeji space 
between, the external wall of the house and the 
drain is not illegal. (Atkinson, J.) CHAIRMAN 

OF Gaya Municipality v, buean Bingh, 

37 l.G. 894=8 Pat. L.W. 268. 

■8g. 241 (8) and 242 (A)—Parfp 
aggrieved by order under Sec, 241 (3)— Remedy, 
of-^8uit in Civil Courtt when maintainable, 

A person aggrieved by an order under 8. 241 
(3) has a atatntory remedy of an appeal to'^the- 
Oommiasioner, provided by B. 242 Ai and that 
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BlNeiL MUMlOlPAL AOT (III of ISHi, 

B. Ml* 

while thftt vemedy exiafta unaxhauaiad it ia not 
OMn to him to aeek redreaa in a Civil Court. 

(Ithinaan. J,) Ohaibuan of Gaya Munioi- 

PARITY tl. BUKAN BiNQH. 

87 I.O. 881-8 Pat. L.W. 358. 

... 8. 848— iielton 0/ J/agia<ra^#-‘Zfia6i- 

latp of ih$ 

Where on the reoomxnendation of the Muni- 
oipality the magistrate had a full enquiry made 
and paeeed an order under 8. 144, Or. P. C., to 
dem^Uh a hut aa being dangerous to the 
Municipality, he is in no way responsible for 
any damage oauaed thereby even if hia order 
was wrong. (Bclmwood and Chapman, JJ.) 

Hari Chaban V. Bubbndra Nath. 

18 l.G. 81 (Cal.). 

-S. 8B0«G^#a not tor sale — Saiaid— 

Qhee in the ouafodp of the bailee with content 
of owner —f2ifiirn fo bailee. 

Where a bailee of goods has parted with 
possesiion with the oonsent of the owner, he 
cannot claim them baok. Where ghee at the 
time it was seized was not put up for sale as fit 
for human oonsnmption, it oould not be seized 
under B. 350 of the Bengal Municipal Aot, 
{Jwala Prasad, J.) RAU OHAND Mabhatia v. 
Ram Pbatab. 1 Pat. L W. 62 « 

18 1 0. 796»19 Or. L J. 820. 

-Be. 861 and 272 {2)~^*KiW~Coun(ry 

panjas or clambs or not kilns. 

A “Kiln” within the meaning of 8. 373 (2) 
of the Bengal Municipal Aot is a struoture of a 
permanent nature. Making brioks by panjas 
or clamps as is done in the country aide does 
not amount to using the place as a kiln and no 
offence is committed thereby under B. 273 of 
the Beng. Mun. Aot. {Sanderson^ C.J. and 
Panton, J.) Superintendent and Remem- 

BBANGEB OF LEGAD AFFAIRS, BBNQAD 
TBAIDOKHYA NATH GHATTBRJBE. 

26 C.W.N. 928=136 O.L.J. 168- 
49 0. 1014-72 1.0.866- 
24 Or. L.J. 866 (2) =>1922 Oal, 194. 

- 8. 261 — Applicability—Section covers 

place of business from which offensive or un- 
wholsome smells may arise, 

B. 361 of the Beng. Mun* Aot ooTecs a case of 
a manufactory or place of business from which 
offensive or unwholesome smells may arise. 
The section oovers not pnly oases which are per 
se offensive or noxious but also a manufactory 
or place of business from which offensive or un¬ 
wholesome smells may arise. iChatterjea and 

Panton, JJ.) Gobind Chandra MUDiiiOE v. 
THE Chairman of The hoogdy and 
Chinbura Municipality. 

26 C.W.N. 994-66 1.0. 818-1922 Oal. 99, 

— 8z, 961 and 278(2) — Such local Umits 

as may he fixed—Meaning of resolution—Loss 
ef^Mvid^ce^If terms of resolution may be 
wesumed — Official aete — Evidence Act, 8, 65. 
T8 and 114 (e). 


BBNBAL MUNICIPAL AOT dll of 1884), 
8. 290. 

8. 361 of the Bengal Municipal Aot is wide 
enough to be applied to all places within Muni¬ 
cipal limits or the entire area within the Muni* 
oipal boundaries. The words suoh local limits 
AS may be fixed may be applied to the whole' 
of the Municipal area. When the resolution 
of the Munioipality had been lost or destroyed 
and secondary evidence of its terms was given 
under S. 66 of the Evidence Aot, the presump¬ 
tion that official acta had been regularly par- 
formed under B. 114 (s) oould not supply the 
defioienoy in proof for as a rule the contents of 
documents oould not be proved inferentially. 
In the absence of proof that any local limits 
had been found by the Munioipality under 
8, 361 of the Act no one oould be oonvioted of 
using without a license certain premises within 
the Municipality for storing hides in contra¬ 
vention of 8. 361, It is doubtful if the 
penultimate clausa in B. 261 empowers the 
commissioners to do more than with bold the 
license in individual oaaea since each case must 
be considered on its own merits. (Shar/uddin 
and Eichardaon, JJ.) Byed Mooebam ali v. 
the Cuttack Municipality. 

14 Or. L.J. 91-18 1.0. 661-17 C.W.N. 831. 

- 8. 261 — ‘Wood' includes timber, 

The word “ wood ’* in 8. 261 of the Aot 
includes timber. A Timber yard requires a 
license under the section. (Miller, C. J. and 

Cott«s, J.) Emperor v. tar Muhammed 
JAN. 6 Pat. L J 368-2 Pat. L.T. 722 = 

68 1 0 327 = 22 Or. L.J. 631. 

-Ss, 279 and 810— Jotnf occw^afton by 

tenants—‘Onus of making out lies on the owner. 

The Bengal Municipal Aot provides that where 
there ia more than one tenant the owner shall 
be liable for the Municipal rates for water and 
lighting, unless the tenants jointly hold the 
bolding. The status of the tenants and their 
relationship, to eaoh other and the extent of 
their holding are faots peculiarly within the 
knowledge of the landlord and it is for him to 
prove that the the tenants are in joint oooupa- 
tion of the whole bolding, {Cuming, J.) BISH- 

nupada Dey V, Chairman of the Manik- 
tolla Municipality. 64 l.G. 361 (Oal.) 

- Sa. 290, 291, 292, 298. 296 and 297— 

Rules framed by local Government under 8. 290 
are not Ultra vires and water supply can be 
cut off for non-payment of costs, 

Rr. 4, 9 and 31 («) framed by the local 
Government for the Chittagong Municipality 
under 8. 390 of the Bengal Municipal Aot are 
vntra vires and do not oonfiiot with Ss. 396 and 
397 of the same Act, The Munioipality is, there¬ 
fore, entitled to compel the occupier or owner 
of a house to pay for cost of water-metre to 
measure the amount of water consumed in the 
house or to out off water supply for oon-pay- 
ment of the same. {Chaudhuri and Cuming, JJ.) 
Nagbndba Lal Das v. The Chairman of 
The Ohittaoong munioipality. 

69 1. 0. 840 - 47 Oal. 128. 
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BENGAL MUNICIPAL ACT (HI of 1884), 

S. 321. 

--S 321 —Thakurhari ij a dwelling 

house. 

A Th-.ikurhari where pilgrime afcayed during 
festiv-ila foe 3 days at a time, and which con¬ 
tained no pcivies on the premises and there 
was no evidence as to what action the Munioi 
palifcy to:k for the conservenoy thereof is not a 
dwoiliag house within 8. 3*21 of the Act. 
(JVoodroffe, Chit^p and Shanisul Huda, JJ.) 

The Chairman, Nabadwip Municipality 
V, Gour Chandra. 49 I. C. 16 (Cal.) 

-S, 321 —Dioslling house — Meaning. 

The period for which a house is used fo^ 
residence during the year determines whetbei^ 
it is a dwelling house. Also the action taken 
by the Municipality for conservancy purposes, 
must hi taken into account. {Chatterjee and 
Walmslep, JJ.) CHAIRMAN OF THE COM¬ 
MISSIONERS Noavadwip V, GouR Chandra. 

38 I. C. 789 (Cal.). 

—-3. 321—DiiJifUngf house. 

A dwelling house is a house that is dwelt in. 
A holding ordinarily used as a place of business 
and occupied by plaintiS while in a state of 
unsound mind and having a cook-shed and 
oow-shed over it is not a dwelling house. 
(Mookerjee and Beachcroft, JJ.). Radha 

Gobinda V. Nabadwip Chandra Pal. 

31 I.C. 10 = 19 C W N. 1027. 


BENGAL MUNICIPAL ACT (HI of 1884), 

S. 363. 

-S. 343—Conviofion—Proo/. 

To eustain conviction under S> 345 the 
prosecution must prove that the place is closed 
as a market place by Magistrate on the Com¬ 
missioner’s report. iChitiy ar.d Walmsleyt JJ ). 
PUTIKAHARINI V, VIOE-OHAIRMAN, VTSHU- 

NUPUR Municipality. 20 C.W.N. 1018=» 

38 I.C. 336 = 18 Cr. L J. 304. 


-S. 330—Sanefton (o prosecute for mak¬ 
ing noise—Sanction for one offence — Prosecu¬ 
tion for another illegal. 


Where the vice-chairman of a Municipality 
sanctioned the prosecution of the accused foe 
singing at night with a high-sounding instru¬ 
ment and the accused were convicted of beating 
a drum under Bye-law 80, held, that the 
conviction was illegal. Evan in a case where a 
valid sanction has been given by the Munici¬ 
pality for the prosecution of certain persons for 
an alleged violation of one of the Bye-laws, 
a Magistrate is not competent to convict the 
p.oouaed of an offence against another, Con¬ 
siderable care should be exercised in putting 
into operation against citizsns the provisions 
of a Bye-law such as tbe one against making 
noise, which can ba utilised in an unduly 
repressive and unnecessarily reRtriotive manner. 

(Buchnill, J.). Rahim p. Emperor. 

72 I.C. 894 = 24 Cr. L J. 478 = 

1 Pat. L.R. 49 (Cf.). 


-S. 321 —Latrine tax—Assessment. 

The assessment of latrine tax if not fixed by 
the OommissioDecs iu a meeting as under 8. 321 
is ultra vires. Uoder 8. 321 the fees are to be 
levied according to annual value of holdings 
containing dwelling houses or privies and not 
dwelling houses only. Where house and shops 
are included in one bolding, fees should be 
levied on the annua! value of the holding 
inoluding shops Caspers and Ghaiterjee, JJ.). 

Beechu Ram v. Chairman of ohapra 
unioipality. 13 C.W.N. 519 = 

9 I.C. 218 = 13 C.L.J. 674. 

--S. 322—Proviso. 

When a shopkeeper lives elsewhere and pays 
latrine cess for the house, he need not pay for 
the shop unless it contains a latrine or oesspool, 
The proviso does not exempt the owner of the 
shop if it is occupied by a different person. 
{Caspersz and Chatterjee, JJ.). BETCHU Ram 

V. Chairman of Ohapra Municipality 

15 C.W.N. 319=9 I.C, 218 = 13 C.L J. 674. 


-S. 322 (4)—* Dwelling-house ’ defined. 

A dwelling-house is a house with the super 
added requirement that it should be dwelt ic 
the apparent contradiction between the first 
para, of 8. 321 and 8. 322 (4) expl. with 
reference to the history of legislation on the 

subject. Explained (Mookerjee and Beachcroft 

JJ.). radha gobinda V. Nabadwip Chan¬ 
dra PAL. 81 I.C. 10 = 19 C.W.N. 10S7. 


--S. 336 -Distress Warrant -Service of 

—Non mention of date of return does not render 
distress illegal. 


■ Under S. 356 of the Bang. Man. Aot every 
notice, summons, or other demand under the 
Aot may be served personally on or presented to 
tbe person to whom tbe BP«me is addressed or 
may ba left at his usual place of abode with 
some adult male member or servant of his 
family. The mare fact that the date of return 
is not mentioned in a distress warrant does not 
render the distress illegal. {Miller, C. J* and 

Ross, J.). government advocate op 
Bihar and Orissa u. Ganga Prasad. 

1 P. 428 = 73 I.C. 719 = 3 P.L T. 559 = 

23 Cr. L J. 31 = 1922 P. 982, 


■■-8. Wl—Eights of purchaser^ At a sale 
)f unclaimed holding. 

The rights of a purchaser at a sale held nnder 
I statute are governed by that statute. The 
surohaser of unolaimed holding for arrears of 
rates can claim no priority over a prior rnort- 
jagee. (Ohaiterjee and Walmsley, JJ.). 

Mohammad solbman v, Raghunath 
DUTTA. 39 1 C. 387 = 21 G.W H. 429. 


-S. 363— Sttil by Municipal servant 

against Chairman for salary is not governed by 
section* 

A suit by a Municipal servant for reqovpry of 
money due to him uuder a oontraot witl^tlia 
Municipality is one for breach of oontraot. and 
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B9II0AL VUMIOIPAL iOT (III of 18B4), 
8 * 888 * 

isnol governed by 8. 363 ol the Bengal Muni- 
oipftl Act. It is only in oases where piff. 
olalme damages or oompensation for a wrong- 
fnl aot committed by the Ootnmissiouera or their 
servantslu the cxoieise of their statutory powers 
that 8. 363 applies. 6 0. 8, foil. ; 3 O.L. J. 376, 

te!. (Htchardson, J.). Panohanan Chatter- 
JBE V. Santosh Kumar Bose. 

63 1.0. 105 (Cal. 

' S. 863—ilc< dowfl in pursuance of Act — 

Notice of swii neccssari/ before filing sui^ 

Where the Vioe Ohairmaa of a Municipality 
acts under the direction of the CommissioDers, 
the acta done by him are acts done under the 
Municipal Act and if the provisious of 8. 363 of 
the Act as regards notice are not complied with 
by a person aggrieved by the aot, a suit by him 
against the Vice-Chairman to recover damages 
is not maintainable. \Mookerji, A.O.J. and 
Fletcher, J.l, 8 asanka Sekhar Banerjee v. 
SuDHANGSu Mohan Ganguli. 

48 Cal. 43 = 39 l.G. 872 = 24 C.W N. 891. 

BENGAL MUNICIPAL ELECTION RULES. 

~ 'Rr. 7, 10 and 29—/2cmotJaf of n-inie 
from list of voters by chairman^District 
Magistrate's can restore the name* 

A certain persons name was entered in the 
list of voters and there was an applioaUon 
under r. 7 that his name should be removed, 
and an application by the person that his name 
should be included and the application was 
allowed by the chairman. The voter applied 
under r. 10 to the District Magistrate v/ho 
restored his name in the register, held, ibat the 
District Magistrate had power to decide it under 
c. 29. (Ghaterjea and Newbouldt JJ.). Byam 

Ghand Basae u. Nabendra Nath. 

26 C.W.N 147. 

BENGAL, N. W. P. AND ASSAM CIVIL 
COURTS AOT, (XII of 1887). 

——Valuation of suit - Valuation by plaint¬ 
iff may te challenged by defendant or amended 
by Court, but if not so done cannot be questioned 
in second appeal for the fist lime. 

Although ordinarily the valuation as made 
by the plaintiff is to be accepted, the plaintiff is 
not at liberty to make an arbitrary valuation 
with a view to alter the forum, either cf the 
trial of the suit or the adjudication of the 
appeal. The valuation as made by the plaintifi 
may be challenged either by tbs Court of its 
own motion or by the defendant. In either 
event, there is a determination of the question 
of valuation. If, on such investigation, is trans¬ 
pires that the subject-matter of the suit has 
been undervalued or over valued the Court may 
oall upon the plaintiff to amend the valuation 
oi the suit. If the plaintiff does not carry out 
the order of the Court, the consequence describ¬ 
ed in O. 7,R. 11, followed. This is the penalty 
lor persistence in undervaluation. If tbs order 
Of the Court is carried out, the statement ol 
^Bluation lot purposes of jarisdiotion or oourt- 


BENGAL N.W.P. AND ASSAM CIVIL 
COURTS AOT (XII of 1B87), 8. 8. 

fees are both amended, and the amended valua¬ 
tion thereupon becomes the valuation of the 
suit, Wheu 8. 31 of the Bengal Civil Courts 
Aot refers to the value of the original suit, the 
reference ia to the valuation as made by the 
plaintiff subject to such amendment as may 
have been made under orders of the Trial Court. 
The Legislature did not mean by the expression 
**6he value of the original suit” in B. 21 the real 
value of the subjeot-matter of the original suit 
regardless of what may have happened in the 
Trial Court, Where the plaintiff stated the 
value of the subjeot-matter of the suit for pur¬ 
poses of jurisdiction as also of court-fees at 
Rs. 3,600 and the defendant did not challenge 
this statement and the trial proceeded on the 
assumption that the valuation made by the 
plaintiffs was correct, held, that it was not com¬ 
petent to the defendant after they had been 
defeated in two successive courts to change the 
forum of appeal by the assertion that the value 
of the subjeot-matter of the suit exceeds 
R?. 10,000—m other words, that if the suit had 
been properly valued that appeal would have 
lain to this court and not to Ihe oourt of the 
District Judge. 34 C. 954 ; 23 C. 536 ; 18 A.L. 
J. 741 ; 45 0. 9V6, referred to. {Mukherjee atid 
Rankin. JJ) Harihar Das v. RAJKUMAR 
Mukherjew. 71 LC, 1014=1923 Cal. 403. 

-Sa 8 and 21 — Power of District Judge 

to assigyi cases to Additional Judge. 

A District Judge can assign any case to an 
Additional Judge who in entertaining an appeal 
on such assignment does not act beyond hia 
jurisdiction. {Chaynier, J.) MdtsaDDI LaU 
V, Mutemae, 

34 All. 208 = 13 1.0. 384 = 9 A.L.J. 95. 

-S. B—Land Acquisition case--Addi¬ 
tional Dt, Judge. 

An Additional District Judge can hear a 
reference made over to him by the D(. Judge, 
under B. 30 of the Land Acqn. Aot. (Fletcher 
and Beachcroft, JJ.), Jajabaudhun v. Nanda 
liAE. 50 I.C. 798 (Cal.) 

■3* 8 —Layid Acquisition case — Addi¬ 
tional District Judge. 

An Additional District Judge Oin dispose of 
land acquisition rofeienoes made over to him 
by the District Judge,(Tewnon and Qrcaves.dJ,). 
JOGESH f HaNDRA BANYAL V. RASIK LAL 
SAHA. SO I.C, 690 (Cal.) 

--S. 8 (2) — Addl. Dt, Judge—Assign me 

of function to — C.P. Code S. 92. 

An Addi. Dc. Judge is. by B. 8 (2), empowered 
to exeroiftB the same powers as a Dt. Judge in 
suite under 8. 92, C.P. Code. He need not, 
in such oases, bo empowered by Local Govt. 
iChaiterjea and Panton, JJ.) Mohabub 

RAHMAN V, ABDUB RAHIM. 

62 I.C. ll5-»46 Gal. 83. 
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BBNGiL N.V.P. AND ASSAM CIVIL 
COURTS ACT (Xll of 18B7}, 8, 8. 

--8, 8 (2t— District Judge—Transfer of 

case to Ad^iional Judge, 

Under S. 8, aub-8. (2) of the Bengal N.W.P< 
and Assam Civil Courts Aot the District Judge 
has fowec only to assign certain lunotions 
to the Additional Disk. Judge, that is to say, 
that he could assign to him particular olaaaee 
of oases but could not transfer to him any 
particular case for decision. 44 Cal. 666, 
overruled. (Jenkins, G.J. and Woodroffe, Moo- 
kerjee, Holmwood and D* Chatterjee, JJ.) 
RUP Kbshwab Lad v. Jaijai Bibi. 

42 Gal 842=19 G.W.N. 791 
= 29 LC. 933= 21 C. L J.437 (P.B). 
[Overraling 41 Gal. 866 = 22 l.G. 931 = 

18 C.W.N. 612.] 

-S. i^^Shahabad and Ballia — Deep 

streayn — Government notification transferring 
villages from one district to another, 

Shahabad Civil Courts have no jurisdiotion 
to try the suit in respect of villages lying 
north of the present stream which under the 
Indian Government's notifications is now In 
the Ballia distriot and the notifications ol the 
Local Government transferring a village from 
Ballia to Shahabad and vice versa do not affect 
the matter. The power of the Local Govern¬ 
ment under S. 13 of (Aot Xll) of 1887 refers to 
alteration of local limits of the jurisdiotion of 
Civil Courts but the Local Government can 
obviously aot only within its own jurisdiction 
and it oannot give jurisdiction to a Civil Court in 
respect of anything outside its own jurisdiction 
which has been determined by the Notification 
of the Imperial Government. (Coutts and 
Sultan Ahmad, JJ.) Mahabaj Eesho Pba- 
BAD Singh v. Nibmad Kumab. 

5 Pat. L.J. 461 = 87 l.G, 201 = 
1 Pat. L.T. 288 = 2 U.P.L R. 182 (P.) 

-3. 13 (2)—‘Transfer of business — 

Assignment of business within local limits of 
one Court to another bp District Judge is not 
a transfer of business—Effect of. 

An assignment of business within local 
limits of one Subordinate Court to another by 
Distriot Judge under S. 13 (2) of the Aot is not 
the same thing as the transfer of business 
under B. 150, C.P.O. {Chatterjea and Choiener, 

JJ,) MAHAMADKAZEM ADI V. NAINDDDIN 

AHUED. 26 C.W.N. 216=70 l.C. 210 = 

1922 C. 41. 

-8. 13 (2) —Redistribution of civil work 

in a district does not alter forum for execution 
of decree. 

After a mortgage decree was passed by the 
Sub-Judge, First Court, the Dt. Judge re¬ 
arranged the civil work of the distriot and 
directed that all suits, proceedings, etc., 
relating to the area within which the property 
was situate should be filed in the Court of Sub- 
Judge, third Court. The deoree-holder applied 
for execution to the Sub-Judge, First Court, 


BENGAL N.W.P, AND ASSAM CIVIL 
COURTS ACT (Xll of 1887), 8. 21. 

who returned the application on the ground 
that he had no jurisdiotion. Held, that the 
Sub-Judge, First Court, was the proper Court 
to execute the decree. {Jwala Prasad and 
Adami, JJ.). Jagannath PRASAD v. SHBO- 
NANDAN 8AHAY, 2 Pat. L T. 874 = 

62 l.G. 487 = 6 P.L.J. 804 = 1921 Pat. 186. 

- —8b. 18 and 21— Swif valued at less 

than Rs. 6,000—Appeal to Di, Judge—Decree 
for more than Rs. 5,000. 

Where a suit is valued at less than Rs. 5,000 
and the first Court dismisses the claim or 
awards a sum leas than Rs. 5.000 and the 
Court on appeal oomes to the oonolusion that a 
sum exceeding Rs. 6,000 should have been 
awarded, it has jurisdiction to deoide the 
appeal, and having onoe assumed jurisdiotion, 
it has power to award a sum exceeding 
Rs. 5.000 (16 All. 286, foil.; 34 Gal, 954 and 
17 Cal. 704, dist.)Under S. 11 of the Suits Valu¬ 
ation Aot, 1887 1 the disposal of the appeal by a 
Lower Appellate Court oannot be questioned, 
as being without jurisliotion on the ground of" 
the valuation being beyond the pecuniary limits 
of the jurisdiotion unless the disposal of the 
appeal on the merits has been prejudicially 
affected, 13 C.W.N. 423, dist. {Mullick and 
Jwala Prasad, JJ.) SATYA KfNEAR 3AHANA 

V, Raja SbiSbi shiba Pbasad Singh. 

4 Pat. L.J, 447 = 32 l.G. 482 = 1920 Pat. 17. 

- S. 19. Rule {!)—Value of interest 

claimed—Less than Rs, 1,000—J^riadicfion. 

Where value of interest claimed by the plaint- 
ifi is less than Rs. 1,000 the suit is oogcizable 
by a Munsif. {Mookerjee and Beaekcroft, JJ.) 

Upendra Chandra Mitba v, Satgouri 
Dhar. 23 l.G, 964 (Cal.). 

——S. 2i—Appeal—Fofum—Valuation of 
suit—Plaint amended—Claim reduced. 

In a suit originally valued at Rs, 7,500 the 
plaintiff amended his plaint stating that only 
Rs. 2,500 now remained due and claiming 
relief for that sum instead of Rs, 7,500. She 
however added a prayer for costs as originally 
incurred on Rs. 7,500. The valuation for 
purposes of jurisdiction and of Court-fee laid at 
Rs. 7,500 was not altered. Held, the subject- 
matter of the suit at the hearing of the first 
Court was less than Rs. 5,000 and the appeal 
lay to the District Judge and not to the High 
Court, {Mears, C. J. and Banner jee, J.) ANDUR 

Rashid v, Qudrat un-nissa Bibi. 

18 A.L.J. 741 = 37 l.G. 184= 

2 U.P.L.R. 816 (A). 

-S. 21—Suit for sale for less than 

Rs, 6,000— Personal decree— Sale proceeds 
insufficient — Appeal—Forum, 

In a suit for a sale on a mortgage for less 
than Rs, 5,000, a decree was passed and made 
absolute. The proceeds of sale proving inaufOi- 
oient to discharge the decree, a farther decree 
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«MaiLM,W,P,AHDU8&M OlYIL aOURTB 

AQT (III of 1887). 8 21. 

WOB poBBBd UDdei 0. 8J, R. 6 of the O.P. Coda 
fol more than Bs. 5,000 thal an appeal 

lay to the Diatriot Ju!..:) ioasmaoh aa the 
value of the original auii waa under Ra. 5,000. 

(BieWds, 0, J. and Banarti, J,) Badrun- 

^I8BA BIBI 0. BHANK4R LAL. 41 All. 384- 

49 I.G. 687-17 A.L.J. 266. 

. . 1 . 111 , —s. 21 (1)—Jiifisdio^ton of Z)l. Jiudpi— 
^jipeaf. 

A Diatriot Judge o^nnot hear an appeal from 
a decree or order where the value of the suit 
in which or the prooeedinga arieing out of 
which the decree or order was made, exoeeda 
Ba. 5,000. 16 Oal. L.J. 77 ; 97 Cal. 369 ; 94 
O.L J. 936. foil. {Mookorjoe and Bsacherofi, JJ.) 
BANDIBAM MUKERJEB V. POOBNA CHANDRA 
BOT. 48 G, 926-48 I.G. 788- 

27 G.L.J. 118. 

———8, 21 (1) {a)—Jurisdiction^Filing of 
award. 

While two pereoDB claimed various sum^ of 
money aa due from one another and the 
disputes were referred to a private arbitration 
and the arbitrator on taking aoooants awarded 
a aum of Bs, 9,006 due by one party to the 
other and the application is made for filing the 
award, the efieot is exactly like that of a suit 
lor recovery of Bs. 9,005 by one party against 
the other, the value of which is the amount 
awarded by the arbitrator as due to the pifi. 
iCarnduff and Bichardton, JJ.) Mohesh 
Chandra Eundu v. amah Ghand kundu. 
19 G.L.J. 260-22 I.G. 798-18 G.W.N. 867, 

- - 8. 21 (1) (a) —Mortgage suit — Valua- 

iim at more than Re, 5,000—Appeal to 
Di, Judge* 

A Buit on a mortgage valued at more than 
Ba. 5,000 was instituted in the Court of the 
Subordinate Judge who decreed it ez parte* 
The defendant appealed to the District Judge 
against the order dismissing bis application 
under O. 9, B. 13, 0. P. G. The Dt. Judge 
allowed the appeal. Held, that under S. 21 
ol. (a) of the Bengal N.W.P. and Assam 
Civil Courts Act, the District Judge had no 
jurisdiotioD to entertain the appeal and his 
order was a nullity. The mere omission of the 
parties to object to his jurisdiction did not 
confer it on him. (Chapman and Atkinson* JJ.) 

BAOHU SINGH V. USUF ADI. 

4 Pat L.W, 441-48 I.G. 920- 

4 Pat. L.J. 202. 


BINGAL N.W.P.AMD ASSAM GIYIL G0URT8 
AGT (Xll of 1887}, 8. 87. 

Jdami, JJ.). Dinanath Bahai v. Mayawa- 
THIKoer. 2 Pat. L.J. 143-6 Pat. L J. 84- 

60 I G 846-1921 Pat. 69. 

—^ —8a. 21 (4) and 22— Appeal lying to 
District Judge ordered to be verferred to Subor¬ 
dinate Judge—Subordinate Judge^ power of^ to 
hear appeals* 

Where appeals lying to the District Judge 
under sub-B. 2 of 8 . 21 ^f the above 
Act are directed under sub-S, (4) to [the 
Court of Subordinate Judge he should hear 
and dispose ol them without any order of 
transfer under 8. 22. {Chamier and 

Piggott, JJ.) SHEO Harakh v. Ramohan- 
DAB. 87 All. 76-26 l.C. 783- 

13 A.L J. 41. 

- 8. 83 —Action under—Nature of* 

An order under 8. 33 being an administ¬ 
rative one cannot be revised under 8 . 107, 
Government of India Act by the High Court. 
iMookerjee and Beachcroft* JJ.) Tn re Atud 
Chandra Guha. 42 1.0. 619== 

27 C.L.J. 477. 

— S 87 — Mahomedan Law—Custom* 

Parties who were Mahomedans are under 
8. 37 of the Bengal N. W. P. and Assam Civil 
Courts Act, entitled to adduce special evidence 
with respect to an issue relating to a family 
custom contrary to Mahomedan Law—that 
female desaeadants could not inherit; in the 
presenoe of male descendants.— [Lord Macnau- 

ghten). Muhammad Ismaidkhan v. Sheo- 

MUKH RAI. 18 Bora. L. R 76 = 

17 O.L J. 148-12 M.L.T.644- 
17 G.W.N. 97 = 18 I.G. 871 = 
(1918) H W.N. 27 (P C ). 

--8. 87 —Applicability of. 

S. 37 only says that neither Hindus nor 
Muhammadans against their will should be sub¬ 
jected to the Law of the other or the English 
or any other Law. It allows a man to adopt 
for himself any special custom which he pleases. 
The section does not apply to a dispute between 
Mahomedans themselves. (Tudball, Rafique 
and Walsh, JJ.)- BAJA v. Aldahdiya, 

38 I 0 114 (AH ). 

-8. 37— Jats—Hindus* 


-8. 21 (21—Decree by Muneif for Mesne 

proflte exceeding jurisdiction—Appeal lies to 
District Judge* 

Where the Court passing a decree for posses¬ 
sion also passes a decree for mesne profits on 
enquiry (hough (he amount of mesne profits 
•exceeds (he pecuniary jurisdiction of the Court, 
is a MunsiPs Court the case is appealable to 
the DL Judge under 8. 91 (9). (Das and 


Jats are governed by Hindu Law in the 
absence of a special custom. The onus of proving 
a special custom is on the person setting it up. 
In the U. P. of Agra and Oudh there is no 
custom of exclusion of daughters among Jats. 
They are treated as Hindus for the purposes of 
8. 37, Bengal K. W, P, and Assam Civil Courts 
Act. {Tudhall and Raflgue, JJ.) Musammat 
Bhagwani V. Khushi Ram. 

24 1.0, 982 (All.) 
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BENGAL N W.P. AND ASSAM CIYIL 
COURTS ACT (XII of 1887). S. 37 

-S. ^1- Partitmi—Suit /or—Ijmal 

lands in different villages—Separate suits, if 
mahitauiaole-^Uncultivable land^ if should be 
inchtded. 

Separate suits for partition of Ijniali lands 
lying in diSereut villages can be brought against 
the same detendanls, and in such suits, lands 
temaiciiug uncultured and incapable of parti¬ 
tion need aol be included. (Carndul) and Rich¬ 
ardson, JJ.) HEMCHANDRA CHOUDHURY 

Hemkant Kumari Debi. 

23 l.C. 442-19 C.W.N. 356. 

BENGAL PARTITION MANUAL. 

-S, 7 , note {^)— Bengal Estates Parti- 

ion Act—Effect of* 

The ruling underlying 8. 7, note (4)^ has 
become obsolete owing to Estates Partition 
Act. S. 5 (4). (Walsh, J.) ADIT PRASAD 
V. Ganga Prasad. 38 l.C. 827 = 

1 Pat, L.W. 120. 

BENGAL PATN! REGULATION ^YIIl of 

1819.) 

- Patni—Ruhs relating to> 

A Patni taluq is a permanent, heritable and 
transferable tenure. A Zemindar can create 
this tenure over the whole or part of his estate. 
A Patni taluqdar has a corresponding right to 
let the whole or part of his to subordinate 
tenure holders called Darpatnidarg. This pro¬ 
cess of sub'infeudation may be carried further 
down. 10 several lower degrees, The Zemindar 
can apply to the Colleotor to sell the Taluq for 
arrears of rent and the sale cancels all under- 
tenurea. But the under-tenure-holders can 
pay the arrears of rent into the Colleotor’s 
Court and be put in poeseasion of the Superior 
tenure in respect of which default has been 
made. The position of the Zamindar applies 
also to other degrees of tenure-holders in res¬ 
pect of their rights as against their respective 

under-tenure-holders. 

Bengal Regulation (VIII of 1919) is a eelf- 
ccntained enactment and its provisions are not 
subject to those of the B.T. Act. (Ameer 

Ali.J ) Arthur Henry Forbes v. Maharaj 

BAITADUR SINGE. 

41 Cal 926 = 1 L W 1099 = 41 M. 91 = 
18 C W N. 747= (1914) M.W.N. 897 = 
13 M L T. 880 = 12 A.L. J. 653 = 
27 M. L. J. 4 = 23 I C. 632 = 
29 C. h J. 484 (P.C.). 
[Reversing 33 Cal. 737 = 7 C.L.J. 652.] 


BENGAL PATNI REGULATION (Ylli of 
1819). 

does not make the sale held under the Regular 
tion invalid, 19 Oal. 703, referred. [Mooherjee 
and Rankin, JJ.). Behari Lal Biswas v. 

NASIMANNESSA BIBI. 

37 C.L.J. 222 = 73 l.C. 482 = 1923 Cal. 527. 


- Creation of patni over the head of 

another is illegal—Assignment of right by pat- 
nidar to Zemindar—Rights of dssignee—Sale of 
assignee's interest—Right to object— Creation 
of fresh patni—Effect of* 


The idea of a patni being created over 
another patni is absolutely foreign to the 
goheme of the Patni Regulation and the posi¬ 
tion resulting therefrom would be anomalous. 
In the Patni Regulation a patnidar has been 
given certain rights as against the Zemindars. 
The patnidar is described as talukdar of the 
first degree and a tenure cannot be created over 
a talukdar of the first degree. There can be no 
objection to the assignment of the right to the 
Zemindar to receive rent from the patnidar 
which he is entitled to get under the patni 
settlement. In such oases the assignee of the 
Zemindar’s interest would be entitled to 
recover rent from the patnidar by virtue of the 
assignment. The whole scheme of the Patni 
Regulation is that the patnidar is the only 
person whose interest could be sold under the 
Regulation and not the interest of the so-called 
sub-patnidar. Where a s&le under the Regula¬ 
tion is held without jurisdiction even a person 
net afieoted by it oould question it. (Walmsley- 
andOhose, JJ.) Rajendba Nabain Chau- 
DHURi V. Khan Bahadur Moulvi abu 
NASOR AHIYA, 27 C.W.N. 189- 

71 l.C. 827 = 37 C.L.J. 141 = 
SO OaK 146 = 1923 Cal. 189. 


- Proceedings under are only against the 

tenure—Sale under the regulation—Validity 
impeached* 


Proceedings taken by the Zemindar under 
the Regulation for recovery of his dues are not 
personally against the patnidar but against the 
tenure. Where a sale held under the Regula¬ 
tion is impeached, the Zemindar is not pre¬ 
vented from recovering the arrears for the 
subsequent periods by summary procedure, till 
the proceedings impeaching the sale ate over. 
{Mookerjee, A.O J. and Fletchert3.) BUOY 
CHAND MAHATAP V. ASUTOSH OHAKBA- 

VARTY* 

48 Gal. 454 = 62 I.G. 73 = 29 C.W.N. 49. 


- —Proceedings under are against the 

tenure and not patnidar ~~ Sale—Validity of. 

Proceedings under the Bengal Patni Regula¬ 
tion, taken for the realisation of arrears of 
Patni rent, are against the tenure, and the 
mere fact that in the application to the Collec¬ 
tor, the Zemindar mentions the name of a 
deceased Patnidar, which stood on his book 


- Collector—Power—Order for costs* 

Under the provisions of Rego. {VIII of 1819) 
the Oolleofeor has power to determine the actual 
rent due and has a guasi judicial capacity ana 
therefore has jnriadiotion to sward costa. 
(Fletcher and Newbouid, JJ’.) BhupeNDRA 
KUMAR SARKAE V. KlSSORI DASI. - , 

401 . 0 . 611 (Oal,)* 
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BBNflIL PiTHI RBdULiTlON (VlII 
18191. 


landlord's 


Non'r$gistry of purchaser's name at 



Effect* 


In 6zeoution of a rent daoreo agaiuet the patui’ 
dar, a mortgaged Patni was sold and purobas 
ed by bis son who did not annul the mortgage. 
In a suit on the mortgage the mortgagor's son 
was joined and a decree obtained. Id execution 
of the mortgage decree the decree-holder himself 
purchased the Patni. The interest acquired by 
the purchaser at the rent sale was eubjeot to 
the liability under the mortgage deotee, and 
overridden by the interest acquired by the 
mortgagee in execution sale. The faot that the 
purchase was not registered at the Zemindar’s 
sheristah would not affect the mortgagee put- 
ohaser’s title until the '.^zemindar proceeded 
under Reg. (VIII of 1819). Fletcher and 
Richardson, JJ), Baroda Charan Dhar v. 
Ershad Khan. 38 I.C. 820 (Cal.), 


-Paint sale—Creation of nem tenancy 

— Merger* 

A purchaser under the Patni Regulation 
(YIII of 1819) is entitled to eject tenants from 
their holdings when they have no protected 
right. There is no merger where the purchaser 
possesses the land as a third person wholly 
distinct from the painidars, although he 
happens to be the son of them. The purchaser 
cannot obtain the original holding before the 
pafnt was created, though he is in possession 
of the same holding. (Holmwood and Mullick, 

JJ.) M. G. Malaobi p. ahlad Mahato. 

27 I.O. S28 (Cal ). 


- Suit for possession hy patnidar — 

Defence of lakhiraj —Onus of proof* 

In a patnidar's suit for possession of lands 
in a Patni the defendant has to prove that the 
lands are lakhiraj and not mal* 4 O.L.J. 518| 
foil. (Holmwood and Chapman. JJ.) Ohinta- 
MONI DUTT V, JOGBSHUB BHATTAOHARYA. 

19 1 G. 64 (Gal.), 


■ ■ Suit by landlord — Parties. 

A landlord brought a suit for ronti interest 
and declaration of his right to bring a tenure 
to sale under Regulation (VllI of 1819), in de¬ 
fault of payment of arrears according to the 
Kabuliyat ezeouted by the bolder with the 
ezprSsB power of sale. He failed to implead 
the Collector as a party bo the suit. Held, the 
suit was badly framed as the Golleotor ought to 
be a party and hence the declaration could not 
be made. {Stephen and Richardson, JJ, 

Manindba Chandra v, annoda Mohan. 

18 I.O. 586 (Cal.). 

t 

- Under-tenures avoided. 

Under-tenures are not ipso facto avoided by 
a sale . under the patni Regulation ; but they 
can be avoided otherwise than by a suit by an 
Overt act such as for instance a proclamation 
under danse (3) of Sec. 16, indicating an 
intention to ezeroise a power of avoidance, so as 

Vol. 1—38 


BENOAL PATHI REGULATION (VIll of 

1819), S. 8. 


10 D 6 oommuQioated to the under-tenant. No 
notice need be given by a purchaser before 
bringing a suit. (Coxs, J.) KRISHNA 

Promada Dasi V. Parasudda. 

11 I.C. 88 (Gal.). 


- Decree for rent^ Purchaser of 

patnidar^s right, and title after decree, if per¬ 
sonally table—Property passing into the hands 
0 f Ihir person. 

Where a person purchased the right, title 
and interest of the patnidar of a patni mabal 
after a decree for rent had been passed against 
the patnidar. Held, the purchaser is not 
personally liable lor the decree if the property 
passes out of his hands to a third party before 
the institution of the execution proceedings. 
For rent accruing due prior to the transfer, a 
transferee of a tenure is not personally liable. 
(Das and Boss. JJ.) Inder Ohand Bothra 
V. Burendra Narain Bingh. 

1 Pat. 449 = 66 I.O. 711 = 3 Pat. L.T 
318 = 1922 Pat. 187 = 1922 P, 162. 

-8. Z—Kabuliyat providing for delivery 

of ghee and kid is in the nature of an abwab 
and isnot recoverable—Effect on Reg. V of 1812 
8. 3. 

Where a kabuliyat contained a stipulation 
chat the tenant was to pay one soer of ghee and 
one kid every year. 

Held, under the oiroumstanoes it was of the 
nature of an abwab and benoe not recoverable. 

The general law against abwabs as embodied 
in a, 3 of Reg V of 1312 is not intended to be 
restricted by the Patni Regulation. {Suhra- 
wardy and Cuming. JJ.) Ram Taran Tewary 
V. 8m. Kumbda Dassbe. 

26 C.W.N, 634=68 I.C. 161 = 1922 Cal. 80. 

— Ss. A, 5 and Z— Patni — Alienation of 
part—Bengal Tenancy Act, Ss. 12, 17 and 
195, (e)—Registration of transfer, if confers 
title without registration with Zemindar, 

The Patni Regulation provides rules for the 
alienation of a part of the Patni and these rules 
cannot be affected by Section 195 (e) of the B.T. 
Aot and consequently alienation of a part'of 
the Patni taluq though registered does nob ccn- 
for any interest on the transferee by virtue of 
Sections 12 and 17 of B. T. Aot unless it is re¬ 
gistered with the zemindar according to the 
provisions of the Patni Regulations. {Stephen 
and Mullick, JJ.) AZIMOODDIN v. Mathura 
MOHAN SAHA. 18 I.C. 712 = 18 C.W.N. 383-. 

- S, 3— Rights of patnidar. 

Under thiseeotion the p^tuidat gets transfer 
able and heritable rights over the subject of 
the grant but no right to the sub-soil in the 
absence of an express covenant to the contrary. 
{Swala Prasad and Adami, JJ.). Ram Lad v 
Batya Nirajan Chakuavarti. 

8 Pftk, L.J. 563 = 1 Pat. L.T. 474 = 

67 I.C. 786=1921 P*t, * 9 , 
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BEMGAL PATNl REGULATION (¥111 of 

1819). S. 3. 

-Sa. 3 (8) and 17 {Z)-^Patni tenun— 

Successive rent decrees—Sale in execution of 
last decree —Charge on surplus sale proceeds for 
amounts of previous decrees—B. T, Act Ss. 65. 
165 and 165 (c). 

Per JV. R. Chatterjea, J. iSmither, J. contra), 
Not only can a patni tenure be sold under 
B.T. Act, but decrees for rent for earlier 
periods can be enforced against the surplus 
sale proceeds of a patni tenure when sold in 
execution of a decree for rent under the 
B.T. Act. 

Per Smiiheri J. Under 8. 3, cl. (3) of the 
Patni Regulation, the Zemindar has the right 
to hold the patni answerable for any arrears of 
rent, but only subject to the limitation specified 
in S. 17, cl. 3 of the Regulation under which if 
the zemindar should have failed to avail himself 
of the process which the Regulation provides, 
arrears of a period before the current year or the 
immediately expiring year, become mere 
personal debts and his charge in respect of such 
arrears is time barred. The zemindar has 
therefore no charge for the amounts covered by 
two previous decrees for rent upon the surplus 
prooeeds’of a sale in execution of a later decree 
(or rent. The Words “publio auction” in S. 3, 
ol. (3) of the Regulation should be taken to 
apply to any “public auction” and not limited 
to mean an auction under the Regulation, if 
there can be any public auction of a patni other 
than a public auction under the Regulation. 
{N. R. Chatierjea and Smiiheri JJ ). Satya 
Shankar Ghoshal p. Monmohan Guha. 

43 I 0. 996=^22 C.W.N, 131. 

_-8b, 9 and -Bengal Tenancy Act 

(VIII of 1885), S«. 12. 17 and 195 (e)—Pafni 
tenure .t partial transfer'—If transferee can 
compel recognition by Zemindar, 

Be. 5 and 6 of the Patni Regulation (VIII of 
1819) do not allow of a partial transfer of a 
patni Taluk as against the Zemindar without 
his express sanotion and therefore the trans¬ 
feree cannot in view of 8. 196 ie) of the 
B.T. Act claim recognition of such transfer by 
the landlord under as. 12 and 17 of that Act, 
{Fletcher and Chatter jea, JJ,). RAKHAB CHAN¬ 
DRA Das V. Una-Prasad Misri. 

22 LG, 788»18 G W.N. 629. 

-Sfi. 8, 8 (2) and 14—Safe under Patni 

Regulation not void but voidable—Title of 
auction-purchasery if can be impeached colla¬ 
terally, 

A sale under Regulation VIII of 1819 is not 
void but voidable, so long as the Patni sale is 
in tact and if a suit would be barred, the title 
of the aaotioD-purohaser oould not be questioned 
collaterally. {Mookerjee and Teunon^ JJ.). 
RAMSONA W. NANKUMAR SINHA. 

16 G.W.N. 808 = 10 l.G. 90 = 18 G.L.J, 401, 

__-8. B (i.)— Non-Observance Of provisions 

—Sjffect, 

0 


BENGAL PATNI REGULATION (Vlll of 
1819), S. 8. 

Oo omission to secure registration of hie 
name by the payment of the fee the penalty is 
that the landlord is not bound to recognize his 
purchase and may sell the tenure in execution 
of a rent decree aginst the registered tenant. 
7 C. W. N. 552, foil ; 25 W. R. 157, dies. 
Mookerjee and Holmtuood, JJ.) Ganpat Sinqh 
BAHADUR V. MOTI CHAND. 16 C L.J, 301 = 

17 LG. 171 = 18 G.W.N. 108. 

- Sb, 8. 10 and 14 — Patni sale—Date of 

payment—Payment where to be made—Notice 
of sale defective—Purchase by stranger. 

When the Patni Regulation mentions Ben¬ 
gali months and dates throughout, the legis¬ 
lature intends that a day is to be reckoned in 
the manner prevalent in Bengal, that is. from 
sunrise to sunrise. A sale alter a valid payment 
bad been made to the officer of the Zemindar 
is without jurisdiotion. 10 W-R. 66 (F.B.) 2 
Beng. L.R.l. (F.B ) ref. Payment to stop the 
patni sale may be made into Court, either by a 
subordinate talukdar under 8. 13 of the 

Patni Regulation or by a patnidar who has 
applied for a summary investigation under 
S. 14, ol. (2.). A patnidar cannot stop 
the sale at the moment of sale by a deposit in 
the Golleotorate. 15 W.R. 560. ref. 8. 8 of 
the Patni Regulation is to be read with 8. 10* 
The latter section contemplates a self-contain¬ 
ed notice which oomprises not oniy a speoifioa- 
tion of the arrears and a notification that the 
sale will be held on the 15bh Jaist if the 
amount claimed be not paid before that date, 
but also a statement of the lots proposed to be 
sold in the order in which the sale will be held. 
Requirements of the Patni Regulation in 
respect of the notice mentioned in Bs. 8 
and 10 are to be strictly complied with. 14 Gal, 
365, 14 I.A. 30, ref. A purchase by a stranger 
at a putni sale must be set aside on the ground 
that the notice under 8. 8 was defective. 
tMookeriee and Panton, JJ.) Bbjoy Krishna 
Mookerjee v. Lakshui Narain. 

54 LG. 786=30 G.L.J. 488. 

- S. S—Co-sharer Zemindars — Applica^ 

tion for sale—Notice—Place of service. 

When oo'sharer Zemindars jointly make an 
application for sale of a patni and have several 
Kutcheies the notice required by the 8. 8 
must be served upon eaoh Kutchey, The^prc 
visions must be strictly followed. iChatterjee 
and Walmsley, JJ.) PANOHANON Choudhuri 

V, RaMENDBA 8UNDAB TRIBEDI. 

871.0. 897 (Cal.). 

— —8.8 —Notice under—Non-publication 
for a period immediately preceding sale of patni, 
effect of. 

The notioes, being absent on the Golleotor’s 
notice board immediately preoeding the sale 
though they were from 14 to 28-4-1909, viz., 
from 21-4-1909 to 15-6-1909 the sale wae 
invalid. {Fletcher and Teutton, JJ.). Bbjoy 
GHAND MAHATAiB V, Mambzdar Bahman. 

. . 86 1.0, 91fH(0wl,) 
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BBNeiL PttMI REGULATION (Till of 
1819), 8. 8. 

~~Z “8- 8—Sole 0 / Point tenure— Seruice 

ana pubUcaiton oi notice — Irttgularity in# 

A das publioatioD ol the aotioes prescribed by 
Begalation(VlIIof 1819) forms an essential port¬ 
ion of the foundatioD|on which the sunsmary po¬ 
wer of sale is exercised and mskes the samindar 
who institutes the proceedings exclusively res¬ 
ponsible for its regularity* The provision for 
the advertisement of the sale in the oolleotorate 
is mandatory and failure to duly observe it is a 
sufficient ground for setting aside the sale. 
(OhatUrjeeand Chapman, JJ.). Ranjit Singh 
%. Jnanendba Nath Gupta. 

27 IX. 825 = 19 C.W.N. 963. 

—- Sa, 8^ 10 and 14 — Pafni — Sale—Suif 
to set aside sale^Mortgagee o/ defaulting paini- 
dar if entitled to bring such suif—.^ofice under 
Ss. 8 and 10—-One lot comprising several 
fenwres—JVoitce—Safe irregufar— Sfrief com¬ 
pliance. 

A patni sale is v&idable, only and not void by 
reason of any irregularities in the transaction 
and it oan only be avoided by a suit under 
8. 14 (1) of the Patni Regulation. 20 Cal. 746 ; 
16 C.W.N* 805, ref, A mortgagee of the 
defaulting patnidar is entitled to bring such 
a suit. The notice in Ss. 8 and 10 of the 
Regulation must contain the various lots to be 
sold with the amounts olaimed in respect of 
them. Where a lot oomprises three tenures and 
the notice specifies only one* the notice is bad 
and the sale is irregular aad liable to be set 
aside. The provisions of the Patni Regulation 
which allow of sales in a summary manner 
must be strictly complied with. {CHitty and 

Teunon, JJ.), Habihab Nath Das v. Rajani 
Kanta Laie. 18 I.C. 537 (Gal.). 

-S. 8 (1) —Diminution in area does not 

exempt—Summary levy of rent. 

Though the patni has diminished in area 
from whatever cause sinoe its creation it 
oannot be exempted from the terms of the 
Patni Regulation as to the summary levy of 
rental. {Asutosh. Mooherji, A.C.J. and E. 
Fletcher, J.). SHAKAJINI Dasi v. Kazi 
ABDUIi. 60 I C, 452 (Cah). 

S. 8 (2) and (10)—.Wofice — Strict 
compliance with section is necessary for validity 
of sale* 

B. 10 of the Regulation contemplates a self- 
contained notice comprising not only a specifi¬ 
cation of the arrears, etc., but also a statement 
of the lots proposed to be sold in the order in 
wfaioh the sale will held. The notice to be 
stuck up in the GoUeotor’a office, Pke the 
petition, must be specified with the balance 
due from all that patnidare to the Zemindar 
and a copy or extract of the notice applying to 
an individual defaulter is to be sent by the 
Zemindar to be published at the Outoherry or 
at the principal town or village on the land of 
the defaulter. Strict conformity with the 


BENGAL PATNI REGULATION (Till of 
1819), a. 11. 

requirements of Ss. 8 and 10 in the matter of 
the contents and servioe of the notice is essen¬ 
tial to secure valid sale. 9 O.W.N. 619, foil. 
{Mookerjee and Panion, JJ.), Raja Bhupen- 

DRA NARAIN 1>. MADAB BUX SHIEKH. 

66 1 0. 798 = 34 O.L.J. 399. 

-.g g —Defaulting painidhar purchas¬ 
ing tenure—Poxoer to annul dar-paini. 

Where a defaulting patnidar purohased in the 
name of another person the patni in arrears 
and took possession of the dar-patni in the 
name of the ostensible purobasor, Held the 
patnidar was not entitled to annul the dar- 
patni tenure created by himself and as he under 
colour of law had evicted the dar-patnidar, the 
latter was not liable to pay rent for the period 
of his dispossession. [Mookerjee and Holm- 
wood, JJ.) Kalananda Singh d. Jabao 
KumabI- 17 IX. 238= 17 C. L.J. 96. 

8, 10 and 14— Patni sale-^Avoid¬ 
ance of. 

A patni sale being voidable and not void for 
irregularities in the transaotion. oan be avoided 
by a suit under 8. 14 (1) of the Regulation. 

A mortgagee of a defaulting Patnidar can 
institute such a suit. 

The notice under Ss. 8 and 10 must give 
various lots with the amount olaimed on each. 
Where there ie some mistake, the notice is bad 
and sale irregular and liable to be set aside. 
Summary sales under the Regulation must be 
an strict oomplianoo with the provisions of the 
Regulation. {Chitty and Teunon, JJ,). Habi- 
habnath Das v. Rajani Kantal Laix. 

15 IX. 537 (Cal,). 

■:-S, ii—Khudkhast raiyai is—Protec- 

tton from ejectment. 

Under 8. 11 a person who is a khudkaeht 
raiyat is protected from ejection from the hold¬ 
ing induing the part he uses for residential 
purposes as well as the waste land and the land 
he cultivates. iNewbould, J.). Krishna Pra- 
MADA Dasi v. Rash Behari Das. 

67 IX. 709 = 1928 Gal 327 (1). 

——S, 11— Construction — Interest of occu‘ 
pancy raiyat—When protected. 

The terms of 8. 11, ol, 1 are not satisfied un¬ 
less at the least the right of transfer is expressly 
stated in the lease or other engagement to be a 
right to make transfers which shall not be mere 
encumbrances. That seems to be the natural 
meaning of the first paragraph of the first clause 
and that construction is borne out by the 
emphatic language of the 2nd paragraph. No 
transfer is to bar the indefeasible right of the 
Zemindar unless it is made with the condition 
that it shall not amount merely to an incum¬ 
brance and such condition oan only be annexed 
where express authority for that purpose has 
been received from the Zemindar or superior 
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BENOAL PATNI REBULATION (YIII of 
1619), 8. 11. 

landlord, {Richardson and Suhraioardy, JJ.). 
Gopae. Chandra Poddar v. Dwabika Nath 
Dutta, 69 l.C. 69S (Oal ). 

———S. 11—Patni ienure^Pufchasers at 
rent sale — Rncumbranee—Adverse possession — 
Defaulting proprietor—B T, Act, S* 10— 
Admissions by decree-holder» 

A patni oan only be sold for rent under Begu* 
lation (VIII of 1819) and the fact that the sale 
oertifioale was given on a printed form for 
oertiOoate sales will not oonvert the patni sale 
into a oerbifioate sale. A purchaser at a sale 
under Regn. (VIII of 1819) is nob privy in estate 
to the defaulting proprietor and be does not 
derive his title from him, as under S. 11 of the 
Regulation he has acquired the property free 
of all enoumbranoes that might have been 
created by the aot of the defaulter, his repre¬ 
sentatives or assignees. Consequently a claim 
of rent by euoh a purchaser is not barred by 
res judicata by reason of the failure of a suit 
for rent by a previous patnidar on the ground 
that the relationship of landlord and tenant 
between the then pl£E. and the deft, was not 
established. 17 C.W.N. 340, foil.; 25 Cal. 167, 
26 Oal. 460. ref.; 19 Oal, 787 and 22 Cal. 244, 
ref. 

An enoroaohment by a trespasser or adverse 
possession against the defaulting patnidar is an 

Doumbranoe within the meaning of 8. 11 of 
®Regn, (VIII of 1819.) 

The expression ' defaulting proprietor ’ in 8. 11 
of Regn. (VIll of 1819) means the proprietor 
of the tenure in default and those words are not 
intended to be restricted to the pattioular pro¬ 
prietor for whose default the patni was brought 
to sale. 21 Oal. 714, ref. {Sharjuddin and Coze, 

JJ,). Joy Mongala Debi Misrani v. Shiei- 
EilNOFORD. 28 l.C, 173 (Gal.) 

-S. it--Rights of purchaser. 

A purohaser of a patni taluk takes it free noi 
only of all enoumbranoes that might have 
aorrued owing to the default of the proprietor 
but also free of any interest acquired by adverse 
possession oommenoing after the creation of the 
patni. {Mooherjee and Beaohcroftt JJ.) Kadi- 
KANANDA MOOKERJEE V. BiPRO DAS PAD 
CHOUDHURY, 19 C.W.N. 18 = 

26 I.O. 436 = 21 C L.J. 269. 

-8. ii.—Ejectment—Purchaser at Patni 

sale—Adverse possession — Incumbrance. 

If an action in ejectment is brought by the 
purohaser, limitation will run against him only 
from the date when bis purohaee became final. 
25 Oal. 167, foil. The interest of an adverse 
possessor is an incumbrance only when the 
adverse poBsessiou has oontinued for the statu¬ 
tory period. 14 C.L.J. 1S6, relied on. Where 
the defaulting patnidar was adversely possessing 
lot ten years before the patni sale the trespasser's 


BENGAL PATNI REGULATION (VIll of^ 
1819) S. 11. 

title by adverse possession had not been per¬ 
fected and ooQsequently no title was acquired, 
by the purohaser. {Mooherjee and Beachcroflt 
JJ.) 8ATISH Chandra Binha v. Mumjanali. 
debi. 16 1.0. 669 = 17 C.W.N. 840, 

- S. 11 —Mortgagee from patnidar of 

Patni—Patni sold in execution on default of 
putnidar—Effect. 

* The mortgagee from the patnidar of a patni,. 
which, on default of the patnidar to pay rent 
is sold in execution of a decree for rent, and is' 
purchased by the Zamindar himself, has no^ 
right to enforce bis security against the 
zemindar, his only remedy being a personaf 
decree against his mortgagor for the mortgage 
debt. (Brett and Carnduff, JJ.) KristO DAS ■ 

V. JATiNDRA Nath. 14 l.C. 146= 

16 C.W.N. 561. 

- >S. 11—Gran^ of patni—Sub-soil mines 

— Right of grantee. 

A patni tenure is heritable and alienable un¬ 
less there is an express deolaration to the con¬ 
trary in the patni lease. The patnidar acquires - 
all the interest of the zemindar in the subject- 
matter of the lease. But it cannot create any 
right in the sub-soil unless it is expressly grant'- 
ed by the lease. Where the sub soil rights are 
not expressly transferred in the patni lease, the 
rights in them and in the mineral remained 
with the zemindar. The sections do not vest 
the right over minerals or sub-soil in the patni¬ 
dar without express grant. Where suoh rights 
are expressly granted the low rate of rent or 
absence of knowledge of valuable minerals • 
beneath do not render the transfer invalid. A - 
zemindar can at his option grant the surface 
rights or the sub-soil rights or both. When 
there is no express grant of either, the right to 
that whioh is not granted remains with the 
zemindar. {Jwala Prasad and Adami,3J,) RAM 
LAii Kaviraj u. Mahabaj Kumar BatyA. 
Niranjan Chuokerbutty, 

8 Pat, L.J. 863 = 57 l.C, 786 = 

1 Pat L.T, 474 = 1921 P.H.O.G. 49, 

See also 47 Cal. 93 = 50 l.C. 849 (P,G.} = 
45 Cal. 87 = 42 l.C. 651 (P.C.)=44 Gal. 589 = 

40 l.C. 139 (P.G.) = 87 l.A. 136 = 

6 l.C. 783 (P.C.)=19 l.C. 219 (P.C.) = 

89 l.A. 188, 

-S. 11 (2)— Safe of Paint—Darpatnh 

if becomes void. 

Under-tenures created by a patnidar are 
ipso facto void on a sale under the regulations 
by the provisions of 8. 11 (2) thereof, and are 
not merely voidable. The purohaser oan take 
possession immediately. 3 B.L.R. (P.O.)48; 

4 0.L.R. 442 ; 21 W.R. 324 (P.O.), foil.; 19 

W. R, 383, disB.; 9 W.R. (P.O.) 13, ref. 
(Jenkins, C.J. and Mooherjee, J.) KRISHNA 

Pbamada Dasi V. Dwabaka Nath Ben. 

20 l.C. 65A«17 C.W.N, 109a»19G.L,J, 860, 
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1819) S. 11. 

8. II (8)-—Patnt Tenun—Bereditary 
^ofiliioalora living in JQnhancetrMn^ 

RoBidenl heceditaiy ouUivators are entitled 
to protcotioQ by the proviso to ol. (3) of 3. 11 
and the clause further provides that the 
.parohaaers of the Taluk are not entitled to 
oanoel 6ona fide engagements made to suoh 
tenants by the late inoumbent and oannot 
demand from them any rent is excess of their 
.previous engagements* By the aooeptanoe of a 
lease the resident cultivator for fixed rent 
.payable in perpetuity does not lose his status 
as hereditary cultivator and the rent payable 
by him cannot be enhanced under B. T. Act. 

(Newbould, J.) Rakhaij Chandba v. 
.Bhabadeb Chattbbji. 

83 I.O. 271 (Cal.). 

- S. 11, cl. (3) — Khudkasht Ryot — 

Agreement with dar-partnidar^Ejectment by 
purchaser of paini* 

A Khudkasht ryot, ie., a resident and 
hereditary cultivator does not oease to hold 
that position on his entering into an arrange¬ 
ment professing to be granting mirasi right by 
the darpatnidar. The purchaser of the patni 
oannot eject the ryot under 8. II (3) of the 
Patni Regulation of 1819* {Jenkins^ C.J. and 
Mookerjee, J ) Sarbananda Nath u. Rana 
GAZI. 21 1.0. 330 = 18 G.L.J* 834. 

' 8 * 11 (d)^Ej£ctment^Ryot3, 

8 , 11 (3) does not protect a raiyat from 
ejeotment by a purohaser at sale under the 
regulation, unless he is khudhast or Resident 
cultivator. {Carnduff and Chapman, JJ.) 

ISHAN -Chandba Nandi v. Gour Mohan 
^PODDAB. 18 1.0. 468 (Cal.). 

- S. 11 (3) — Bengal Rent Recovery Actt 

S* IS^Salea under Act — Purchaser, rights of— 
Ejectment of Khudkasht raiyats—Rhas posses¬ 
sion—Rent fair and equitable—Court, duty of* 

In sales under the above two Aots purohaser 
.gets the property free of any inoumbranoe but 
he has no power to ejeot khudkasht raiyats and 
hereditary oultivators. If the Court finds that 
plaintiff is not entitled to khas possession it 
ought to determine fair and equitable rent 
.payable if an alternative relief to that effect is 
^prayed. {Jwala Prasad and Adami, JJ.) Braja 
RUNDAB das V, Jagannath Das. 

1 Pat, L.T. 288==»S6 1.0. 673 = 

1620 Pat. 161. 

-— B. iZ—Effect—Deposit of patni rent by 

^darpatnidar—Possession given to darpatnidar 
—Patni rent—Payment by darpatnidar—Rent, 
. if can be added to demand. 

Under B. 13 the defaulter can recover his 
tenure on payment of the advance made with 
interest, or on proof that the advance has been 
^realised from the usafruot. The rent paid to 
superior landlord for the years during which 
•li#haB been in possessioni cannot be added. 


BENGIL PATNI REGULATION (YIII of 
1819) 8. 14. 

13 Cal. 186, ref. (Beachcroft and Walmsley, JJ.) 
Bbhari Lad v. nasimunessa Bibi. 

41 1.0. 694 = 27 O.L.J. 480. 

-8.13— Rights of darpatnidar* 

8. 13 merely gives the darpatnidar making 
an advance under it a ususfruotuary mortgage 
of the patni in order to recover the amount 
advanoed from the profits thereof, (Woodroffe 
and Carnduff, JJ.). Ram Jiban v. Toj-ud- 
DIN. 9 1 0. 489 = 13 G.W.N. 401. 

-S. 13, Bub S. (4) —LUn of darpatnidar* 

Where a darpatnidar deposits the rent due 
to a zemindar from the patni, the lien of dar¬ 
patnidar for the amount of a statutary lien 
is not affected by 8. 65 of the B. T. Aot or a 
sale thereunder, {AfJieer AH, J.) ARTHUR 
HENRT V, MAHARAJ BAHADUR SINGH. 

41 Gal. 926 = 23 1 0. 682 = 
1 L.W. 1039 = 41 LA. 91 = 18 C.W.N, 747 = 
(1914) M.W.N. 397 = 13 M L.T. 380 = 
12 A.L.J. 633 = 27 M.L.J. 4 = 

28 G.L.J. 434 (P.C.). 

-S. 13 li) —Tenure- holder in possession 

of patni. whether landlord — Suit for arrears of 
rent—Limitation* 

A tenure-holder or darpatnidar who is put in 
possession of a patni, or depositing patni rent, 
under 8. 13, is in the position of a mortgagee in 
possession and his possession is that of a 
landlord within the meaning of the Bengal 
Tenancy Aot. He is entitled to sue for rent due 
before he was put in possession. The period of 
limitation is provided by the Bengal Tenancy 
Aot and not by the Limitation Aot. {Fletcher 
and Richardson, JJ.). ABDUL AziZw. BEHARI 

Lad, 41 LC. 711iCal,)- 

-S. 14 —Patni taluk —Sale of, for arrears 

of rent — Suit by darpatnidar to set aside— Com- 
pensation to purchaser—Duty of Court to award 
— Remedy by suit, if available. 

In a suit for the reversal of a sale of a patni 
taluk for arrears of rent brought by the 
darpatnidars, 8. 14 of Bengal Regn. (VIIl of 
1819 unambiguously and imperatively imposes 
a duty on the Court to indemnify the purchaser 
against loss at the charge of the Zemindar, eto. 
To discharge snob duty a distinct issue should 
be framed as between the purchaser and the 
person chargeable, as to whether the purchaser 
has suffered any, and what loss against which 
he ought to be indemnified. On that issue 
there ought to be a finding and a deoieion Bub- 
jeot to suoh right of appeal as there might be. 
Qucetei Whether and if bo, how far, the 
remedy given to a purohaser by 8. 14 excludes 
all other remedies by suit ? 26 0< 826 ; 21 W.R« 
262, Ref. (Sir Lawrence Jenkins*) Hukam- 
OHAND BCIO V. PIRTHIOHAND LAL CHOTT- 

DHUBY, 46 0al. 670»17 A.L.J. 514=* 

86 M.L.J. 557-28 O W N. 721 = 
21 lom. L.R. 682 = (1919) M W.N. 258 = 

80 O.L.J. 71 = 26 M.L.T. 131- 
50 1.0. L.V 116 (P.C ). 
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1819) a. 14. 

-8. ii—Payment of rent on receipt of 

notice under — 8uit to recover, if maintainable-^ 
Not a voluntary payment. 

Having regard to the nature of the procedure 
provided by S. 11 of the Patni Regulation a 
payment of rent by patnidar to his zemindar 
upon receipt of the notice that the tenure would 
be sold to realiz? the rent due, does not fall 
within the rule that the money paid under 
pressure of legal proceedings is irrecoverable. 
In peooeedingB under 8. 14 the Collector acta 
not in a judicial but in a ministerial capacity. 
{Viscount Haldane). JOYOTI PBASAD SiNGH 

Deo bahadue v. kumudNath CHATa?EBji. 

46 Oal. 1=^48 I.A. 108» 
16 A.L.J. 969= 9 Pat. L.W. 64 = 
(1918) M.W.N, 441 = 24 M.L.T. 66 = 
28 C.L J. 165=8 L.W. 186 = 
22 C.W.N. 1009 = 20 Bom. L.R. 856 = 
49 l.G 827 = 39 H.L J. 847 (P.G.). 

[On Appeal from 27 l.G. 526.] 

■S. Remedy under must be resorted 
to Suit for refund does not lie. 

On reversal of a patni sale, the purchaser 
must have recourse to the remedy provided by 
3. 14 to the extent it is available and cannot 
maintain a separate suit to obtain the relief 
which if he had so desired might have been 
granted to him against the Zemindar for reversal 
of the sale. {Mukerjee and Rankin, JJ.) CHOW- 

DHDHY Mahomed amin v. Maharaja of 
Bubdwan, 90 Gal. 786 = 78 l.G, 20 = 

38 G.L.J. 192 = 1923 Gal. 732. 

■3.14— Notice of sale — Service sufficient 
if posted on office of defaulter—Irregular sale 
is only voidable—Second sale during the pen¬ 
dency of proceedings to set aside the first stand 
or falls with ike first. (Richardson and 
Shamsul Hada, JJ). Mahabajadhibej of 

BARDWAN V. MRITUNJOY GHOSE. 

47 Oal. 782 = 60 l.G. 182 = 24 G W.N. 789 

— -»S. 1^—Rent paid to Zemindar by auc¬ 
tion purchaser of a patni at a sale-^Sale set- 
aside^Suitfor refund — Lim. Act, Arts. 62 and 
97. 

A suit by the auction purchaser at a patni 
sale which has been set aside for recovery of 
money paid to the Zemindars as rent during 
bis period of possession will not be against the 
Zemindar. Such a suit brought more than 
three years after the date of the decree of the 
first Court setting aside the sale and the last of 
the payment made on account of rent is barred 
by limitation whether under Art. 62 or Art. 97 
of the Lim. Act. Semble :—The remedy provi¬ 
de^ by 8. 14 of Reg. VIII of 1819 is exclusive. 
{Rtehardson and Huda, JJ.) {IBJOY Chand 

lilAHATAB V. TINSABI BANEBJBE. 

68 l.G. 741=24 O.W.N. 617, 

————8. li—Seops of—SdU when set aeide^ 
^(r$n§0r tt^rnhaur. 
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8. 14 of the Patni Regulation does not xe> 
strict the right of suit to narrow and specified 
grounds. The validity of the sale may be 
successfully challenged on proof that the condi¬ 
tions prescribed by the Regulations have not 
been fulfilled and the Court exacts conformity 
on the part of the Zemindar with the statutory 
requirements. The purchaser though a stranger 
is only entitled to be indemnified against all . 
loss at the charge of the Zemindar or other 
persons at whose instance the sale may have 
been made. Such loss would ordinarily be 
measured by costs of litigation and interest on 
the purchase money. 21 W.R. 252, ref. 8. 14 
of the Patni Regulation contemplates that the 
purchaser is to be made a party. If the puroha- 
aer has purchased on behalf of himself and 
others, be must be deemed to represent all such 
persons, {Mookerjee and Panton, J3.) Bejoy 
Krishna Mookerjee v. Lakshmi Nabain 
JIU. 94 l.G. 786=30 G.L J. 488. 


-8. 14—Safe of a patni in a proceeding y 

against a wrong person—Effect of.- 

Proceedings under Patni Regulation may be 
taken against the patni tenure but the tenure ^ 
cannot be sold by taking proceedings against 
wrong persons. A sale of a patni tenure in a 
proceeding taken against a wrong person is 
good and effectual unless framed for the pur¬ 
pose, and until that is done, the title of any 
person who claims under it, is valid against 
all persons who claimed under the alleged 
defaulter. 20 Oal. 746, foil* The words " on < 
any other ground ” in the second part of 8. 14 
of the Patni RegulatioDi are wide enough to 
cover a case of proceedings taken against wrong 
persons. {N. R. Chatterjee and Panion, JJ.) 
Godam SATTAB V. Prodyat KUMAB- 
TAGOBE. 51 l.G. 933 = 29 G.L.J. 481. 

-8,14—Sttif for determination of rent 

payable in future. 

The plffs. alleged that they held a Patni 
taluk on payment of certain money rent to the 
defts. but that the latter took proceedings under 
the Patni Regulations for realization of the 
value of certain paddy rents which they said,. 
were payable for the taluk, and the plffs. in 
order to save their tenure from sale, deposited 
the amount claimed by the deft. The plffs. 
accordingly sued for a declaration that the 
taluk bore money rent and not paddy rent 
and lor refund of the amount realized from 
them in excess of the proper rent. Held, that the 
suit was not barred under Art. 14 of the Lim. 
Act, because under 8.14 of the Patni Regulation. 
the Oollectox could make only a summary in¬ 
vestigation if the talukdar contested the Zemin¬ 
dar's demand for any arrear. that the determi¬ 
nation of what was the rent payable for the ^ 
tenure in future was beyond the soope of the 
Oolleotor*s power and that the plffs. did not re¬ 
quire to set aside any aot or order of tho^ 
Oolleotor. (jV.R. OhatUfjee and Eichardem, 
JJ.). NAGBNDBA LAL OHOUDHUBY P. RAJA^. 

Bibi. 17 1.0. aiio. 
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BBNOAL PATMl RBfiULlTlON (VllI of 
1819). 8.17. 

— Sit 14 and 17— D$cr$e~holder taking 
monoy d«po9ir«d in Court-Sale set aside. 

Where a putni waa aold under Reg. ol! 1819, 
the purohaeec depoeUed the purchase money 
and the palnidar sued to set aside the sale but 
daring the pendency o2 suit the deoree-holder 
withdrew a portion o( the money from the 
Oollectorato as the Pa(nidar*s money, and the 
sale was set aside under a compromise decree 
without any provision being made under S, 14, ' 
and the purchaser sued for refund, held, that 
the suit was maintainable and the deoree-holder 
waa bound to refund, {Jwala Prosad, A.O.J, 

and Boas, J ). Maharaj Bahadur Singh v. 
ARDUD Rahim. 62 l.G, 900 (Pat.) 

- S. 16, Cl, (2)—Sccpe of—Act (VIII 

B. C. of 1865), S, 3. 

3. 3 of Act (VIII B.C. of 1865) does not 
aSaot Clause (2) of S. 15 and a purchaser of a 
**patni** tenure must apply to the District 
Judge and not to the (JoHeotor. (Mookerjee 
and Cuming, JJ.), MONMOTHO Nath v. DIS¬ 
TRICT Judge 34 Pbeganas. 

44G.ai. 710-40 l.C. 368-25 Q.L.J, 538. 

-S, 17— Scope o/“ Bengal Tenancy Act, 

S. 66, 

8. 65 of the Tenancy Act, does not oontradiot 
S. 17 of the PatDi Regulation. ( Mookerjee and 
Beachcroft, JJ.) Basant Kumar Bose v, 
KHULNA Loan Company. 20 CX.J l- 

26 1 0, 197-19 G.W.N. 1001. 

- S. 17 (3)—Patnt tenure—Successive 

rent decrees—Sale in txtcuiion of last decree — 
Charge on surplus sale proceeds for amounts of 
previous decrees—B. T, Act, Ss. 65, 165 and 
165 (c). 

Par N, B. Chaiterjea, J, :--The provision of 
3. 17, ol. (3) of the Regulation vie., that the 
former balances beyond those of the current 
year or of that immediately expired if the sale 
be at the oommenoement of the following year 
will be mere personal debts of the patnidar, 
applies, only when the patni is sold under the 
Patni Regulation. The words ** sale by publio 
auction’* in 8. 3, ol. (3) of the Regulation 
refers to the summary sales under the Patni 
Regulation whioh alone are dealt with by it. 
The provisions of that Section or of 3. 17 have 
nothing to do with a sale held under the 
general law. Rent is a first obarge under the 
Patni Regulation as well as under the B.T. Act 
and there is no ooofiiot between the two, so far 
as the question whether rent constitutes a first 
charge is concerned. (N. B. Chaiterjea and 

Smither, JJ.) batya Shankar Ghoshal v, 
Monmohan Guha. 

43 l.C. 996-22 G.W.N. 181, 

-8. 17 (c)—Safe 0 / tenure for arrears 

of rent—Arrears antecedent to that period— 
Personal debts—Re-sale of tenure. 

Arrears of rent (or a period antecedent to the 
prelod, to recover the rent ot which, the tenure 


BINBAL PERMINBMT SETTLEMENT 
RBQULiTlON (1 of 1798). 

had been sold, must be regarded as personal 
debts recoverable under the ordinary ptooodure 
for the recovery of debts and not by re-sale of 
the tenure. {Bieit and Sharfuddin, JJ.) 

khitish Chandra acharya chowdhury 
V. Khulna Loan Co., ltd. 

14 l.C. 728-16 C W N 804. 

BENGAL PATNI SALE. 

-- Setting aside—Creditors of defaulting 

patnidar drawing out sale proceeds—Liability 
to refund. 

The Zamiudar, the plainiifi brought a suit 
for Patni-rent. The Patni was disposed off by 
Regulation VIll of 1819, as the past rents were 
in arrears. One Peary Mohan Roy bought It. 
Out of the surplus sale proceeds in this tran¬ 
saction some of the defendants Nos. 1 and 9 took 
a specified sum from the Court. These were 
the creditors of the defaulting patnidars. The 
latter sued in 1|he meantime to oanoel the sale 
and it was so done. The Zamindar had to pay 
back to the purohaaer but he brought a suit to 
realise that amourit from defendants 1 and 9 
who had taken the amount out of Court. 

it was held, taking all facts of the suit into 
oouaideration that the plaintiff oan sue defen¬ 
dants Nos. 1 and 9. They were taojtly bound 
to return the money to the Court. They failed 
in doing this and hence the Zanaiudar was 
obliged to pay again to the auction purchaser 
which otherwise he need not have paid. It was 
properly the business ot defendants Nos, 1 and 
9 to give back the surplus sale proceeds to the 
Court. (Rampini and Woodroffe, JJ.) BEHARI 
LAL SEAL V. Maharaja Dhiraj Buoy 
CHAND MAHATAB. 38 C L J. 187. 

BENGAL PERMANENT SETTLEMENT 
REGULATION tl of 1793/. 

- Bengal Regulations {XIX of 1793 and 

II of lblS) — Peftnanently seUltd estate—Churs 
formed subsequent Lo setilement are liable to 
assessment — Non-navigable tiver Ownership 
of the btd—Bengal Aliuvio?i and DUuvion Act 

XI of 1847), 8. 6. 

Land whether cultivated or waste at the time 
of the settlement, but included in a permanent¬ 
ly settled eetate, are exempt from further 
agsestment under Bengal Regulation X of 1793. 
But this protection extends only to lands 
actually in existence at the time of the settle¬ 
ment and speoifioally included in the estate as 

settled. . , * 

Chuta formed after the decennial settlement 

within the limits of the zemindari are to be 

treated as unsettled under Bengal Regulation II 

of 1890, even jthough the rivet bed from whioh 

the churs have been thrown up waa the property 

of the zemindar at the time of the settlement 

and the jumma waa imposed on the zeminawi 

as a whole. It is therefore competent to tba 

Government to asaesa to publio revenue unuex 
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BBNQAL PBBM&NENT SETTLEMENT 
REGULATION (I of 1793). 

Bengal Act IX of 1847, Ghurs formed in a non- 
navigable river both where it flows through a 
permanently settled zeraindari and within the 
middle line of the river where it is the boundary 
of the zamindari. The fact that the whole or 
half of the river bed, as the case may be was 
part of the permanently settled estate does not 
affect the right of the Government to assess the 
ohurs in question. 17 Cal. 590, distinguished. 
(Viscount Gave.), SECRETARY OP STATE 

POR India in Council v, Maharaja of 
Burdwan. 

49 Cal. 103 = 67 I.C. 833 = 42 M.L.J. 61 = 
26 C.W.N. 619= 4 U.P.L R. (P.C.) 1 = 

33 Q.L.J, 92 = 48 I. A. 563 = 

1922 P.C. 6 (P.C ). 

Construction — Malikana — Right to 
enhanced rate. 

Plaintiffs sued to recover under the terms of a 
permanent settlement in 1865 additional mali¬ 
kana or dasturat for a ntouzah which formed 
part of a jagir carved out of the estate of his 
predecessor, the malikana for which jagir had 
been fired in 1780 at Rs. 796 and odd. Held, 
disallowing plff.’s claim that the settlement of 
1865 did not alter or add to the malikana fired 
in 1780, but merely allocated to the mouzah in 
suit suob Sum as was proportionally payable n 
respect of it, and that the conduct of the 
parties since the settlement was consistent with 
this view of the facts. {Lord Mersey.). Rames- 

^AR Singh v. Secretary op state for 

*NDia, 12 1,0. 114 = 89 Cal. 1 = 

38 l.A. 189 = 13 O.W N. 1029 = 

10 H.L T. 285 (P C). 

— RitJer bed—Inclusion in thak bound¬ 
aries of estate^Effect of. 

From the fact that the bed of-a large naviga¬ 
ble river is shown t'^ be inoluded within the 
thak boundaries of a particular estate, it does 
not follow that the bed was settled with the 
zemindar at the time of the permanent settle¬ 
ment. (Mookerjee, A. C. J. and Fletcher, J.) 
SOUDAMINI DaSYA CHOWDHUBANY V. 

Secretary op State. 65 I.C. 76 (Cal.). 

Churs — Accretion — Assessment, 

The mete fact that the permanently settled 
estate has beoome more valuable by the forma¬ 
tion of churs is no ground for altering the 
assessment The Revenue assessment on 
Riparian Mouzas at the time of the settlement 
was imposed on the adjoining half of the bed of 
the river also. (Fletcher and Shamsul Huda, 

JJ.) Maharaja op Burdwan v. Secre¬ 
tary op State for India. 

46 I.O. 303 = 46 Cal. 390 = 22 O.V.N. 872. 

——Nimak Sayar Mahal— 

SettUment with different persons* 

Where at the permanent aettlameot the 
Zemindati was settled with the deft, and the 
IVtma/r Sayar Mahal with the plff. Reid, that 


BENGAL PERMANENT SETTLEMENT 
REGULATION (1 of 1798), 8. 10. n 

the plff. was entitled to dig for saltpetre in the 
land but so as to oause as little inconvenience 
as possible to the deft, as owner of the village. 
The plff. was not merely entitled to oolleot 
revenue. (Jen&iws, 0. J. and Mookerjee, J.). 
GOPAIi CHAND V. JANKI KUaR. 

41 Cal. 285 = 20 l.G. 630 = 18 C L J. 151 = 

17 C.W.N. 1198. 

- Effect on military tenures. 

The permanent settlement may destroy a 
military tenure by a new contraot with the 
holder of the tenure. It cannot affeot tbe 
position of a tenure-holder with whom the new 
settlement was not made. 2 Mad. 128, rel. (Roe 
and CoMfs, JJ.) Rani KESHOBATiKUMARit). 

Satyaniranjan Ohakravarti, 

47 I.C. 179 = 1918 Pat. 803. 

-Sb- 3 and 8— Zemindar — Right of — 

Chaukidari Ghakran lands* 

Since the permanent settlement the Zemin¬ 
dars have had at least a prima facie title to 
all lauds for which they pay revenuei such 
lands being known as Malguzari lands. 12 M, 
l.A, 286. Tannadari Ghakran (polioa service 
lands were lakhiraj (exempt from revenue) and 
liable to resumption by Government and the 
title of the Zemindar becomes extinguished by 
the resumption. All other chakran lands are 
mulguzar and the Zemindar is prima facie 
entitled to them, though in tbe case of Chauki'. 
dari chakran lands which involve the perfor¬ 
mance of duties in which tbe public are 
interested, tbe Zemindar cannot resume them. 
(Lord Parker*) Ranjit SiNQH v KALI DASI 
Debi. 44 Gal. 841 = 21 C W N, 609 = 

32 M.L.J. 863 = 13 A.L.J. 890^ 
25 C.L.J. 499 = 19 Bom. L.R. 462= 
(1917i U.W.N. 489 = 6 L.W. 101 = 
2 Pat L.W. 1 = 22 M L T. 489 = 
= 40 I.C. 981 = 44 l.A. 117 (P.C.). 

-8. 8 (Z)—Bengal Regulation (XIX of 

1793), cl* 2 (1)— Revtnue free estate—Grant of* 

The mere fact that no rent is reserved in a 
patta does not necessarily imply that by it, a 
revenue free estate was granted. Direct pay¬ 
ment of cess on account of rent free lands is 
not conclusive that those rent free lands 
constitute a separate estate. (Miller, CV. and 
Coutts. J.), Kumar Pramatha Nath Malla 
V* Meik. 5 Pat L J. 278 = 86 1.0. 184 = 

1 Pat L.T. 860 = 1920 Pat. 146. 

-S. 10—Service of notice, if a condition 

precedent to—Validity of sale—Proof—Onus— 
Ex parte entry in order sheet if evidence— 
Evidence Act (J of 1872), 8. lU—IlL (e)- 
Applicability. 

•) !} . -I- • 

Service of notice under S. 10 is a oondition 
precedent to the validity of a sale ; therefore 
when the faot of servioe te denied, the onus ie 
oa the party alleging servioe to,prove it; and 
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BIMQiL PUBLIC DBMAHD8 RBCOVBRY 
ACT (Vll of 1880). 


ibe presumption in illustration <e) of 8. 114 of 
the Evidence Aot, that official acts have been 
regularly performed, has no application to suoh 
oases. Ad «x parte entry in the order sheet is 
noli even prtma facie evidenoe against the 
person denying servioe of notice. Sole held in 
mofussil after the money duo on a certificate is 
paid into oolleotorate, is illegal, (iV.H. Chat- 

ierjee, J.) Nabadwip Chandra Nandi v, 
Dolqobinda Nandi, 111.C. 472 (Cal). 

BENGAL PUBLIC DEMANDS RECOVERY 
ACT (VII of 1880). 

■ —Application for realization of\security. 


BENQIL PUBLIC DBMANDS 
AOT (I of 1898). 8. 10. 


recovery 


•8, l^Ceriificate 


Bengal Aot Vll of 1880 does not oontemplate 
the realization of a security, for this a regular 
suit should be instituted. {Mookerjee and 
Carnduff, JJ.) Nandkumar DOBEY v, 
AJODHYA SAHU. 14C,L J. 292- 

11 I.C. 46S=»16 O.W.N. 381. 


(I of 1895}. 


■—Sale for arrears of road cess— Certifi¬ 
cate issued to person who has no interest in the 
property—Validity of safe. 

Sale of property held under the Act by 
issuing oartifioates, foe arrears of road cess 
against a person on the books of the Collector 
when the person has no interest in the property 
does not affect the real owner. (Chamiern C.J. 

and Mullick, JJ.) Shahz^d Begam v. 
PASIDUDDIN AHMAD. 41 I.C. 252 (Pat.) 

- Ss. 7 and 8—Poolbandi charges —SaZe 

under certificate—‘Procedure—Ztand advertised 
for sale for arrears of revenue subsequently 

paid up. 

Under 3, 6 of Bengal Aot (XI of 1869) notifi* 
oationa were issued for the 3>^le of certain laud 
for arrears of land revenue. Subsequently a 
certificate was filed under the Public Demands 
Recovery Aot, (I of 1996) for arrears of Pool- 
bandi (embankment, ohargep, in respect of the 
land. The amount due for acrear of land 
revenue was paid before the sale but not the 
Poolbandi charges. The Collector accepted the 
amount and ordered tbe sale to proceed in 
respect of Poolbandi charges, without a notice 
as requited by S. 6 of Aot (XI of 1859). Held^ 
that the sale was invalid. Although no forma) 
order of exemption had been made under B. 18, 
Aot (XI of 1859), the Colleoi-or having acknow¬ 
ledged payment in full of the arrears of land 
revenue for which the sale was advertised and 
having elected to proceed under the certificate 
procedure for the poolbandi charges and directed 
a sale thereunder, he could not treat the airear 
under the certificate as an arrear of land revenue 
without notice to the parties under 8. 5. The 
Bale was therefore without jurisdiction. {Lord 
Dunedin) Dhibaj Chandra Bhose v . Sbi- 
:JIATI HABI DASI DBBI, 42 Gal. 768 = 

89 I.G, 290*19 0 W.N. 807* 
480*3 L.W. 422-42 I.A. 58 (P.C.) 

Vol. 1—24 


A certificate oannot be issued for a claim for 
damages as it does not fall under 8* 7. A 
tenant oannot get refund of money recovered as 
damages for use and occupation for certain non- 
agrioultural lands when he had notioe of the 
increase in demand by tho Settlement officer. 

(Stephen and Mullick, JJ.) Abdud Rahim 
Choudhury V, Secretary of state, 

22 1.0. 626 (Gal.) 


S. ^—Default in paying price—G. P. 


Code, 0. 21, i2. nx—Remedy not exhaustive. 

The deficiency made by purchaser in pay¬ 
ment of price is to be certified to the Collector 
and not to the Court passing the decree if the 
sale is under the Public Demands Recovery 
Aot, O. 21, R. 71 is not the only remedy of a 
person damnified. He can sue for damages 
unless he has executed a certificate under 
rale 71 as a decree. (Atkinson and Roe, JJ). 
Kameshwar Narain Singh o* Maheswar 
Prasad Singh. SO I.G. 89 = 1919 Pat. 210. 

-"S. 9 (^)—Object of granting certificate 

Tbe obvious intention under S 9 (3) is that 
the Officer shall use his discretion as to the 
issue of a certificate and decide whether the 
case is a proper one and whether the money is 
due or not, A Certificate issued under cl. (1) 

though not duly signed or verified is not valid 

in Uw. (Mookerjee and Beachcrofi^ JJ.) 
MOHIUDDIN t. PIRTHICHAND DAL. 

31 I.C. 664 = 19 C.W.N. 1139. 

——S. 10—Wofice—Omission to serve — 
Sale a nuillity— Bengal Act I of 1913 -Effect for 

Under 8. 10 of the Bengal Public Demands 
Recovery Aot the omiagion to serve a notioe 
under 8. 10 makes tna sale a nullity. In such 
a oaee the plaintiS need not apply to set aside 
the pale but can sue for possession on the 
footing that his tisie has not been afieoted by 
the sale. The suit would be governed by 
art. 142 of the Lim, Aot. (Mookerjee and 

Chotener, JJ.) Ladit Mohan Sen v. Mano- 

ranjan Ghosh Chaudhuri. 

36 C L.J. 208 = 72 I.O. 698=1923 Cal. 13 

-S. 10 — Service of notice — Proof of. 

The mere entry in the order-sheet of the 
certificate case that notice had been served is 
no proof that service was effected and a sale 
without suoh service is void. (Mookerjee and 
Beachcroft, JJ.) SYBD MohiuDDIN v, PIRTHI 

Chand dal choudhury. 

81 I.C. 664 = 19 G.tf.N. 1159. 

-Se. 10, 19 (2) and 21—Safe under Act 

— Bight of purchaser—Non-service of notice— 
Effect. 

A puEohaBec at a sale under tbe Aot acquires 
the rights and inteveats of the jadgment-debtors 
mentioned in the Colleotor’e oertifioate. Non* 
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PUBLIC DEMANDS RIGOYERY 
act (I of 1895;. 8. 10. 

3et?ioe of notice upon the judgment debtota 
invaliaatee the sale and the original owners can 
raoover the property within 12 years from that 
aate if at all dispossessed Return of the serv¬ 
ing omoer stating that notices have been served 
produoing receipts of the judgment-debtors is 
pnma /acts proof of due service. (Mookerjee 
and Beathcroft, 33.) Bepin BbHABI BBBA 

V. SHASHI BhuSHAN Datta. 18C.L.J.628 = 

22 I 0. gS~180.W.N. 766. 

S. i0~ What glasses at sale under. 

A puro^ser at a sale under the Public 
uemands Recovery Act, is entitled only to the 
right, title and interest of the persona named as 
ludgment-debtors in the certificate at the time 
of sale. Where therefore an occupancy tenant 
mortgaged his holding to Government and 
subsequently he was dispossessed by the land- 
ord who continued to be iii possession till after 
the limitation period, the tenant’s rights are 
extinguished by the law of limitation, and a 
purchaser of the holding at a sale under the 
Public Demands Recovery Act, being entitled 
only to the tenant’s interest when subsisting, 
gets no interest whatever which he could 
enforce against the landlord. But divergence 
of judicial opinion exists over this question as 
o whether adverse possession on the part of 
the landlord operates to extinguish merely the 
equity of redemption or also the interest of the 
mortgagee. (Mookerjee and Carnduff, 33.) 
Nandkomab DOBEY V. ajodhaya 8ahu. 

a C L.J. 292-11 1,0. 463- 

16 C.W.N. SSI. 

service of notice— 

, I 7 j -Safs against a person who had ceased 
CO hold title to the estate—Whether valid. 

A sale under the Act without due service of 
notice under 8. 10 is a nullity and a sale in 
xeoution of a oertifioate issued against a per¬ 
son who was not the holder of the estate at the 

SHEIK KHAIBUDDIN U. 

sahdbo narain Singh. gi aa i.c, 488 =■ 

1 Pat. L.W, 819. 

^^^Oertifleate—Execution 
of-Dismissal-Appeal-^ Suit for recovery 
amount levied, Limitation. *' 

A certificate under the Bengal Public 
Demands Recovery Act can be executed only 
after It has become final, and so long, as the 
certificate is not set aside, the judgment-debtor 
cannot get back the money recovered in exeou- 
tione of that oertifioate. A judgment-debtor 
cannot by merely preferring an appeal against 
an’ order passed in execution of a certificate, 
get a fresh start of six months for bringing a 
suitjundai 8. 16, of the Bengal Public Demands 
Reoovery Act. (Ohatterfea and Duval, 33.) 

PBABY Mohan Mukbbjbh ». Sabat Kdhab 

82 I.O. 812 (OaI.) 


BENGAL PUBLIC DEMANDS RECOVERY 
ACT (III of 1918;, 8. 8. 

-'8. 15— Scope of. 

A suit to deolare thas tha oertifioate granteci 
by the Revenue authorities ia without jurisdio* 
tion is not governed by 8, 16. {Mookerjee and 
Caspersz, JJ.) Nagendra Bala v. Secre¬ 
tary OP State. 10 I 0. 882 »14 C.L.J. 88. 


Sfl. 19 and 21— Sale under* 


8.313, A.C.R.O. 1883 ia not applicable to a sale 
under Public Demands Recovery Aot. 8. 19 (2) 
of the Publio Demands Reoovery Act express¬ 
ly bars its operation, but the judgment-debtor 
after tendering the full amount oontemplated 
by the section can proceed under 8. 2L of 
the same Aot. {Mookerjee and Beachcroft, JJ.) 
BEPCN BBHARI BERA Ve SHASHI BHUSAN 

Datta. 18 C.W.N, ?66=3 

22 l.G. 98^18 C.L.J. 628. 


8. 19 {2)-C.P. Code, S. 66. 


8. 66, G.P.Ce (1908) applies to the case of a 
purchaser at a sale in enforcement of a oerti¬ 
fioate issued under Aot I of 1895, 8. 19 (2). 
iCarnduff and Chapman, JJ.) Banga 
Ohandra Nandi v. Tara Kinkab Pal, 

18 I.C. 291»16 C.W.N. 978. 


-(Ill 011913), 

—Demand in addition to Revenue^Can 
be based only on Statutory or contractual liabi' 
lily. 

Where the Government makes a demand in 
addition to the revenue payable in respect of a 
permanently settled estate from the holders 
thereof suoh an additional demand oan be 
recoverable if there is a speoial liability either 
statutory or oontraotual. Where tha demand 
has been made and oomplied with for a very 
long time it must be referred to some legal 
origin : in other words tha inference is that at 
some time there was an agreement between the 
Government and the proprietors that the 
former should maintain and repair the embank¬ 
ments in the estate with the aid of funds con¬ 
tributed by the latter. 45 Q. 866; 22 C.W.N. 
823. referred to. {Mookerjee and Ghotzner, JJ,) 
Nabadwip Chandra Nandi v. Seoy. of 
State for India, 

80 Cal. 208-1928 Cal, 609. 


^— ^Ss. 3 (1), 36 and 37 — Scope ofAct 

is not retrospective and does not affect— 
Oause of action accruing under S. 10 of Aetl 
of 1896. 

Aot 111 of 1913 is not retrospective in its 
operation aud does not extinguish or modify 
causes of action which have already accrued by 
failure to* serve the notice under S. 10 of Act 
I of 1896. B. 86 of Aot III of 1913 oontrOla 
8. 3 (1). ^ 8* 37 of the Aot bars the juriediotion 
of the Civil Court only where the qaeation:- 
relates to the making ezeontion, disoharga or 
■atistaotion of a oertifieate dnly filed noderi^a^ 
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BBNaiL PUBLIC OBHANOS RBQOYBRY 
ACT (111 of 1918). 8. 4. 

Aot or relates to the oonfirmation or setting 
aside or a sale held in ezeoution of such oertifi- 
oate. {Mooherjee and ChoiMner, JJ.) Lalit 

Mohan Bhn v. manobanjan Ghosh ohow- 

DHURY. 36 O.L.J. 30B«72 l.C. 698°= 

1928 Oal. 13. 


B. 4— Pu6fic dstnand— What is —Cerii 


ficate, issue of. 

The * Publio demand* mentioned in 3. 4 of 
the Publio Demands Reoovery Act inoludes a 
demand payable to the Golleotor by a person 
holding any interest in land, when snob 
demand is a oondition of the use and enjoy¬ 
ment of the land. 8. 4 should not be so 
interpreted as to authorise the issue of more 
than one oertifioate in the prescribed lorm with 
regard to a single demand broken up into 
fragments. (Mookerjis and Cuming^ JJ.) 
Pbatab Ghandba Jana v. beobbtary of 

STATE, 89G.L.J. 30I — 67 l.C. 879» 

1922 Cal. 101. 


BBNGAL PUBLIC DEMANDS REQOTBRY 
ACT (111 of 191S). a. 87. 

is to serve by fixing the copy on the outer door 
of the house. 

Where one of the sharers was dead prior to 
the serving of the notice, the sale is not 
wholly void. {Couiii and Ross, JJ.). BENI 
ROY V. Babui Baoha Kubr. 1 P. 273 = 

69 l.C. 700 = 1 Pat. L.R. 196 = 

1922 P. 846. 


S. 81—“ And also in conspicuous 


-S. 10—JNofice — Omission to s§rve 

under the Sale a nullity. 

Under 8. 10 of the Bengal Publio Demands 
Recovery Act the omission to serve a notice 
under 8. 10 makes the sale a nullity. In such 
a ease the plaintiff need not apply to set aside 
the sale but can sue for possession on the foot* 
ing that the sale had not affeoted his title. 
The suit would be governed by Art. 142 of the 
Limitation Act. (Mookerjee and Chotsner, JJ.) 
LaIjIt Mohan Ben v, Manobanjan Ghosh 
GHAUDHUBI. 36 C.L J. 208 = 72 1.0. 698 = 

1928 Oal. 18. 

-S. lO^Noiice under-^PToper service of. 

Service of aotioe under 8. 10 must be effected 
in atriot confiemity with that section. 

Where a suit is instituted for having a sale 
under the Act declared null and void and 
not affecting the plaintiff's title, the defendant, 
must prove proper service of the notice under 
8 . 10 as required by the law. {Ghattarjea and 
Bichardsont JJ.) NEMai Charan DE v. 

8BOBETABY OP STATE FOB INDIA. 

46 l.C. 741 = 49 C. 496. 

-Ba. 10 aad 31— Notice—Service of — 

Death of one sharer before notice—Sale ie not 
wholly void. 

The words “ and also in some oonspiouous 
part of the land ” in 8. 31 refer only to oases 
in which the service is effected by fixing a copy 
in oonapiououB place in the office of the oartifi* 
cate officer and not to oases in which the same 
notice ie served by fixing a copy on the outer 
door of the house in which the judgoaent- 
debtor ordinarily dwells or carries on buBiness. 

Where the judgment-debtor could not be 
found at home nor could service be effected on 
any adult male member and the only informa- 
tion which could be obtained was that the 
personi on whom notice was to be served were 
in loina diitani town, the only alternative left 


part of the fund ”—Meaning of. 

The expression “ And also in some conspi¬ 
cuous part of the land ” in 8. 31 of Bengal 
Public Demands Recovery Act refers only to 
oases in which the service is efieoted by fixing a 
copy in some oonspiouous place in the office of 
the certificate officers and not to oases in which 
the notice is served by fixing a copy in theouter 
door of the house in which the judgment- 
debtor ordinarily dwells or carries on business, 

iCoutis and Ross, JJ.) Beni Roy v. Babui 
BAOHA KUER. 1 P. 278 = 69 l.C. 700 = 

1 Pat. L.R. 196 = 1922 P. 846. 

-S. 86 —Sale of proper ty without exist' 

ence of arrears of revenue is a nullity—Suit to 
set aside—Bar of limitation. 

Where in 1907 the revenue authorities 
ceeded to sell the property in dispute for an 
imaginary arrear of revenue the sale is a nullity 
and there is an usurpation of jurisdiction on 
their part. 37 Cal. 107, referred to : Thereupon 
a right accrued to the plaintifi under the law as 
it then stood to institute a suit to recover the 
property within 12 years from the date of dis¬ 
possession. A right of thie description could 
not be afieoted by the retrospective operation of 
a subsequent statnie. {Mookerjee and Chotener, 

JJ.). Dhobbndba Krishna Mukebjee v. 

MOHENDKA NATH MUKHEEJEE. 

27 O.W.N, 886 = 70 1 0. 869 = 

1923 Cal. 428. 


8. 37— Unauthorised action of revenue 


authorities—Dots not oust jurisdiction of Civil 
Courts. 

When the action of the revenue authority is 
wholly unauthorised. 8, 37 of the Publio 
Demands Reoovery Act does not oust the juris¬ 
diction of the Civil Courts to make a deolata- 
tioD, issue an injunction or to grant other 
adequate relief, {Mookerjee and Cuming, 3J.) 
PRaTAB CHANDRA JANA V, SECRETARY OF 

STATE. 85 G.L.J. 304 = 67 l.C. 876 = 

1922 Gal. 101. 

..i;-8.f 37—Safe null and void—Suit to 

declare not hatred, 

A sale held under the Aot under Orders of 
the Certificate Officer without notifying the 
date, time and place is null and void and a 
suit for declaration that the sale is a nullity is 
not barred by 8. 37 of the Aot. {Mookerji, 
A.O.J. and Fletcher, J.) RHAJUDDIN v, 
BHAHANUTUDLA MlA. 60 1.0. fl9 (Oftl.) 
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SBNOIL REGULATION (VIll of 1793), S. 9. 

-8. 3— fl of 1793), S. 10—ani {1 of 

1801), 6*5. 8 and 14 .— -Separate taluk — 

Registry, 

A judgment of Sadar Diwani Adalat in 1805 
ordered under Reg. (VIII of 1793), and (I of 
1901), separation of oertain taluk from an estate 
and deduction of the jama of the Taluk from 
that of the Zemindari ; the order was not carried 
out. The Commissioner in 1854 refused sepa¬ 
ration of the Jama ; in 1906. the Talukdar 
applied to have his Taluk separated and to have 
Jarwrt assessed. In 1909 separation was order¬ 
ed. The present suit is by Zemindar for 
declaration against the separation, the suit 
was however dismissed. Held, on appeal that 
the Court should not have interfered in the 
matter at all and that the separation of Taluk 
and jayna was perfectly valid. (Stephen and 

Munich, jj.) Hemanta Kdmari Debt p, 
Jagindba Nath Roy. 

'22 I.C. 343 = 18 C L.J. 326. 

S, 41— Zemindar — Chowkidari ehak- 
ran lands—Resumption by Government—Right 
of Zamindar, 

The Patnidar is entitled to the lands as 
passing under the patni if the Chowkidari lands 
are resurned by Government and settled with 
the Zemindar. (Lord Parker), RANJIT SINGH 

p.IKali Dasi Debi. 44 Cal 841 = 

21 O.W.N. 609 = 32 H.L J 563 = 
13 A.L.J. 390 = 23 G.L.J. 569 = 
19 Bom L.R. 462= (1917) M.W.N. 439 = 
6 L.W. 101 = 2 Pat. L.W. 1 = 22 M L.T. 489 = 

40 I.C. 981=44 I A. 117 (P C ). 

-(XI of 1793). 

- Object* 

Regulation (XI of 1793) was not intended to 
abolish all customs of primogeniture but only 
customs which had originated in consideration 
of financial convenience and which were 
repugnant both to Hindu and Mahomedan 
Laws. iCaspersz and Doss* JJ.) 8ARAT KUMAR 

Das V. Akshoy Narain Das. 

9 I C. 961 = 13 C.L.J, 303. 

-- - S. 3— Construction, 

^ 8. 3 merely gives effect to the general inten¬ 
tion expressed in the preamble. (Oospersz and 

Doss, JJ.) 8ABAT Kumar Das v, akshoy 
Narain Das. 9 1 C. 961 = 13 C L.J. 803. 

— S. 10 — Usufructuary mortgage — 
Interest—Mortgagor's right to surplus profits* 

Where an usufructuary mortgage was exe¬ 
cuted eubjcot to the Bengal Regulation by 
which the mortgagee was entitled to possession 
but was to pay off all public charges and retain 
the surplus in lieu of interest and was not 
liable to accounts on redemption, held* that the 
mortgagee was not entitled to more than 13 per 
/Cent, interest and that the mortgagor was 
.entitled to an account of the surplus proceeds 
.^n spite of the provision in the mortgage deed. 


BENGAL REGULATION (V of 1798). 

8 AIL 403 foil, 33 AIL 97 ; 7 LG. 393, diet. 
(Karamat Hussain and Chamier* JJ,) HABEE- 
Buldah V Abdul Hamid. 

13 I.C. 968 = 34 All, 261 = 9 A L.J. 131. 

-(XIX of 1793). 

■ Ss. 24 and 29—Registration—Omission 
of Collector to enter information in Register 
and long possession—Effect of» 

Omiesion of Collector to enter information 
under 8. 29 supplied by Lakhcrajdar acoording 
to 8. 34 does not affect the title of Lakheraj, 
Registration and long possession are good 
evidence of his title, (Chapman and Mullick, 
JJ.) MANMOHINI DASSI V. adwaita Maiti, 

19 1.0. 318 (OaL). 

-(XXXVII of 1793). 

-S. 13— Assertion of claim against 

State—Burden of proof, 

A mudtamash grant made hereditary by 
Regulation 37 of 1793 is not affected by Regu¬ 
lation 14 of 1835, The burden of proof lies on 
the claimant to show that bis claim was well- 
founded as against the state, (Mookerjee and 

Ilolmtoood, JJ.) Secretary op State v, 
Rashidul Huq. 21 I.C, 98 = 18 C.L.J. 31. 

-(YIII of 1798). 

-S, 3— No separation of jama—Pre¬ 
sumption, 

1 

Where a talukdar is shown to have taken no 
steps under the regulation to obtain separation 
of the jama, the presumption would be that 
he was not an independant talukdar under 
8. 5 of the Regulation. [Ameer Ali, J.) RAJA 

Sbimath ray u. Maharaja Pbatap Udai 
Nath Sahai Deo. 83 M.L.T. 408= 

28 O.W.N. 145= (1923) M.W.N, 702 = 

1923 P.O. 217 (P.C.). 

-(Y of 1799). 

- Jurisdiction of District Judge, 

The Juriediotion of a Dt. Judge under Reg. 
V of 1799 is of a limited charaoter and is more 
administrative than judicial. He oan act 
tbere-under only if there is no claimant. The 
Judge has no jurisdiction in an intestate case 
to ignore the olaim of one who has obtained a 
oertifioate until it is revoked by a competent 
Court. (D. Chaiterjee and Mullick, JJ,) SUKHIA 
BBWA V. SECRETARY OP STATE. 

19 G.W,N. 381 = 27 I.O. 821 = 21 O.L.J. 164. 

-S. i—Applieahility of. 

Under 8. 4 the Judge cannot make an order 
unless a claimant is in poeseaeion and a suit 
has been institated by another olalmant out of 
posBesaion. It ia only during the pendency of 
such suit that the Judge oan take aeourity and 
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BENQAL RBOULiTION (V of 1199). 8 8. 

pUoe on« ot the olaimantB in posseBsion. 
(Afoo^ariee and Caspers, JJ.) Batara Beoam 

V. FAiz Aiii Khan. 

9 1.0. 994»13 G.LJ 677. 

-S. 8— Order under. 

8o long as no tegular suit is brought by the 
persons olaiming the property dealt with by 
the Court, an order under 8. 5 of Reg. V of 
1799, is uifra vires. (Stephan and MulHck, JJ.) 
BAIilA KOER V. BANDRAM SAHU. 

3S l.G. 812 =>20 G.W.N. 828. 

-(YIII of 1800). 

—Muki papers ftUd by elakxdars — 
Admissibility of admission —Roadctss returns* 

Mulki papers filed by the elakadars under 
Regulation (VIII of 1800) Para. Ill oontaining 
statements made by the plfi.'s predeoessor at a 
time prior to any dispute against his own 
interest can be admitted in evidenoe. It is 
oompetent to use admissions of the ladies 
made in a Road oeas return filed by their 
mukhtear, against their representatives. If they 
are not of as admissions, they are certainly 
valuable as positive evidenoe of plfis. title. 

(flaftntvood ond ChaUerjest JJ.) Kali Banker 

BAHAI V. PRATAP UDAI NATO SAHI DEO. 

13 l.G. 691 = 16 G.W.N. 683. 

-;I of 1801). 

-Si. 8 and ii^Independent taluk— 

Time within which separation is applied, for— 
**Actual Produce*' in Sec. 8—Meaning of* 

Held, by the Privy Counoil that the propriet¬ 
ors of Taluk Balasutin which was established by 
a decree of the Sudder Dewany Adaulat of 1805 
to be an independent taluk having duly appli¬ 
ed lor the separation of the taluk under S, 14 
of Regulation (1 of 1801) within the year there¬ 
of had not been wanting in diligence in seeking 
the relief to which they were entitled. The 
delay of over 100 years that had occurred was 
due either to the opposition of the Zamindars 
or the action of the Revenue authorities ; and 
the objeotions of the zemindar in their present 
suit to the separation being effected by the 
Revenue authorities were purely vexatious and 
designed to prolong litigation. 

“ The actual produce ” on which the assess¬ 
ment of revenue under S. 8 of Regulation 
of 1801 was to be based was the actual pro¬ 
duce” at the time when prooeedinga were insti¬ 
tuted for the separation of the taluk {Ameer 

AH) Rani hemanta Kumari Debi v. 

MAHARAJAH JAGADINDRA NATH ROY. 

81 I, G. 148 = (1920) M.W.N. 66=22 Bom. 

L.R. 488 = 28 C.W.N. 149 {F.Q.). 

[On Appoalfpom 22 I.C. 346 = 18 0,L.J, S26.] 

--(XXXI of 1808). 

-8. 6, Scope of* 

. The agcooment by a vendee to pay revenue 

/ 


BENGAL REGULATION (XVll of 1808). 

for land as well as for land reserved in vendor's 
posaeseion is void and being a personal oontraot, 
the next vendee of the reserved land is not 
entitled to sue for the breach of suob a coven¬ 
ant. {Richards. O.J. and Rafique, J.) ALI 
Husain v. hukim Ullah. 88 AH. 230= 

83 1.0. 187 = 14 A.L.J. 266. 

-(II of 1805). 

-8, 2 (2)—i4ssfiS3menf — Revenue by 

Government—Bar of right of * 

When the right of Government to assess 
certain lands olaimsd aa Lakhiraj with land 
revenue appeared to have accrued in 1793 the 
case beiug governed by sub-s 2 of 8 2 until it 
was repealed, so far as regards Assam, by 8. 26 
of Assam Regulation I of 1888. Held, that 
the end of sixty years from 1793, Governments 
right to assess the land with land revenue was 
time barred, Per D Chatterjee, J. :—The 
principle that the right to assess revenue is a 
sovereign right and oannot be lost oan have 
no applioation where there is a period of limita¬ 
tion provided by statute. 27 Mad. 16 diss. 
(D. Ohatterjee and Beachcroft, JJ.) ANANDA 
Kumar Bhattacharji v. The Secy, of 
STATE. 43 Cal. 937 = 32 l.G. 774 = 

20 C W.N. 876, 

-(XYII of 1806). 

- Foreclosure — Service of notice — 

Mortgagee, when absolute owner. 

Where upon an application f )r foreclosure, 
prooeedings are held under Reg. (XVII of 1806) 
the title of the mortgagee becomes absolute 
upon the expiry of the year of grace, although 
no suit is brought by the mortgagee for declara¬ 
tion of his right as absolute owner. It lies on 
the,mortgagee to prove that notice of foreclosure 
has been duly served on the mortgagors. Where 
due service o( notice had not been efieoted upon 
all the mortgagors ] tidividually held the mort¬ 
gage had not been foreclosed, nor had the 
mortgagee acquired the absolute ownership of 
the property. (Bannerji and Piggolif JJ.) 
JAGDIP NARAIN RAI V* BARUP KHAN. 

17 A.L.J. 691 = 51 I C.73 = 
1 U P.L.R. (H C.) 59, 

- Procedure — Gompliance. 

Mere rubker or notice by Nazir does not 
prove oomplianoe with the procedure under the 
Regulation unless the preliminaries laid down 
by the Regulation are proved to have been 
followed step by step. (Knox, J.) COLIjEC 
TOR OF Muttra v. Baldeo bingh. 

42 I.C. 952 (All.) 

I 
I 

- Scope of* 

Where a mortgage by oonditional sale 
governed by Regulation (XYH of 1306 1 has not 
provided for possession by the mortgagee, the 
latter oan obtain possession only by foreclosure 
prooeedings under the Regulation. The limita- 
> tionlor a suit for foreolosure under the regulation 
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BENGAL RBGULITION (XYII of 1808). 

(17 of 1806) is 12 ysars. {Danerjge, J.) fiHYAM 

CHANDRA SINGH V. BaDDEO. ^ 

17 I.C. 887 = 10 A.L.J. 822. 

_ -Poreclosure of Mortgage--Demand, if 

necessary—Etfect of delay—Minor—Service of 
notioe on relation, 

A demand need not immediately precede the 
application for foreoloaure. The delay between 
the demand and applioation does not pcejudioe 
the mortgagor. But it gives him on the oon* 
traty, a further opportunity to arrange for 
payment. The service of notioe on minor’s 
relation with whom he lived and who happened 
to be the mortgagor is sufaoient, especially it 
the minor and the relation were members of 
joint Hindu family. Notioe to subsequent 
mortgagee is neoeasary only if there is complete 
assignment. (Scott-Smith and Wilberforce, JJ.) 
Gardhan das V. Rukman. 

1 Lah. 292 = 58 I.C. 11 = 
8 P*L.R. 1921 = 2Lah L.J. 198 = 

2 U.P.L.R. 158 (Lah ), 

■Proceedings under—Object of* 

Proceedings under Reg. (17 of 1806) are 
purely ministerial devised to give warning to 
the mortgagor of the impending disappearance 
of his right to redeem the mortgage and avoid a 
conditional sale and cannot in themselves con¬ 
fer a new period of limitation, for a claim which 
would be otherwise barred. {Scott-Smith and 
Le^Rossignolt JJ*) RATAN DAS v, GURAN. 

79 P.R. 1918 = 85 I.C. 663-i 
52P.W.R. 1918 = 25 P.L.R. 1918. 

Mortgage by conditional sale—Defects 


in notice of foreclosure* 

Illegibility of the seal of the District Oourt 
on the foreclosure notioe, or the ambiguity in 
mentioning the date of the deed where it has 
not led to any misoonoeption on the part of the 
mortgagor or omission of words describing the 
mortgage property which causes no misoonoep- 
tioD in the mind of the mortgagor ate not 
defects fatal to the validity of a notioe of fore¬ 
closure as required by Ss- 7 and 8 of the Regu¬ 
lation. {Scott-Smith, J.) RAGHU NATH V, 
RUKNA. 82 P.W.R. 1918 = 85 I.C. 179 = 

80 P.L.R* 1918. 


Foreclosure, 


Plff. should be given full opportunity of show¬ 
ing that be has oomplied with all the teohni- 
oalities under the Regulation. {Johnstone, O.J.) 
Gian Chand v. Chanan Shah. 

2 P.W.R. 1916 = 32 I.C. 809 = 
89 P.L.R. 1916 = 199 P.W.R. 1918. 


Notice of foreclosure^ 


Notioe proceedings under a oonditional sale 
clause in a mortgage deed are invalid and of 
no effect, if no attempt is made to proceed 
against all the heirs of the mortgagor, if notice 
does not specify amount due by the moitgegor 
within the year of grace and, if no reference is 


BEN61L RBQULftTION (XYII of iSOS). 

made to 8. 7 Reg. (XVll of 1806). {Ktnsington, 
O.J and Beadon, J.) BULANDA u. Fatteh 
DIN, 87 P.R. 19U-28 I.O. 801 = 

986 P.L.R. 1B14. 

- ^Mortgage—Stipulation that foreclosure 

should follow on failure of mortgagor to pay two 
years* interest—Stipulation, if can take effect* 

A stipulation in a mortgage deed that fore¬ 
closure should result immediately on failure of 
mortgagor to pay interest on the mortgage 
money for two years, oannofc taka effect under 
the Regulation (XVII of 1806) or even under 
ol. 7 of S. 8 and 8. 12 of the Rules for the 
Civil Administration of Civil Justice in the 
Punjab. {Kensington, O.J. and Shah Din, Z,) 
BUDAKI Mad V, DUNI CHAND. 

116 P.L.R. 1918 = 22 1 C. 837 = 
95 P.W.R. 1918 = 98 P.R. 1918. 

-Bai-bil-wafa— Procedure in Punjab 

where Regulation not in force. 

In oases of Bai-bil-wafa, even when Regula¬ 
tion (XVII of 1806) was not in force in the 
Paojab, the mortgagee could not without any 
formalities convert his mortgage into a oomple- 
ted sale but must either bring a foreolosure suit 
or at least make some sort of raferenoe to the 
Civil Court with a view to issue notice to the 
mortgagor. The regulation (17 of 1806) does not 
apply to shops. (Johnstone and Ghevis, JJ.) 
SARNIMAD V. Murdidhar. 

90 P.L.R. 1918 = 22 I.C, 680 = 

107 P.W.R. 1918. 

- Anomalous mortgage—Title of mortga¬ 
gee is not complete without foreclosure* 

Where there is an anomalous mortgage, vie*, 
a combined mortgage by oonditional sale and 
usufructuary mortgage then under the Regula¬ 
tion the mortgage was bound to institute pro¬ 
ceedings for foreolosure within 12 years and the 
time for foreolosure does not arise till the period 
stipulated in the proviso for redemption bad 
expired. A mortgagee’s title must be held to be 
incomplete until it was confirmed by a regular 
suit under the regulation. Where before the 
expiry of the 12 years the T.P, Act came into 
force then the mortgage would be subject to 
the provisions of S. 60 of the T.P. Aot. (Prf 
deaux, A.J.O.) RUPA Bai v. RODBA. 

6 N.L J. 130 = 72 I.C. 121 = 1923 Nag. 278. 

- Foreclosure — Delivery of possession by 

mortgagor to mortgagee operates as a surrender, 

A mortgagee of the year 1875 provided that 
on default of payment of the money due within 
2 years the mortgage would operate as a sale. 
After the expiry of the period the mortgagee 
applied for foreolosure under Bengal Begn. 17 of 
1806 and a notice was issued under S. 82 of Aot 
X of 1877. After the expiry of the period of one 
year’s grace, the case was consigned to the 
records. Thereafter the mortgagor delivered 
posstsHion of the property to the mortgagee 
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VBWlh SiaULITlON (XVll of 1806). 

wiihoafc pcooesB of Court oud the mortgagee 
remaiaed io poeeesaion. HM that the delivery 
oi poBseafpon by the mortgagor and the muta* 
tion of nafnea in favour of the mortgagee operat¬ 
ed as a surrender of the equity of redemption on 
foot of the toreoloBUie prooeedings. Binoe the 
mortgagee’s is n possession in pursuanoe of the 
foreoloBure prooeedings and not as purchaser the 
surrender did not reauire registration under Act. 
X of 1877. {Kanhaya Lai, J.C.) Bashir 
Husain v. Chandra Pal sinqh. 

aO 0.0. 88^68 1.0. 8a3»1923 Oudh. 138. 


Foreclosure — Notice, 


In foreolosure prooeedings under Begn. XVII 
of 1806 if notice issued to the mortgagor has 
not the counter signature of the officer the fore¬ 
closure cannot be complete in spite of the order 
that the service had been duly effected. 
{Chamiet, J. 0.) DHAMA v, Madar Bingh. 

12 1.0. 815 (Oud ) 


S. 1—l^’orecfosttre — Observance of 


formalities must be proved by the mortgagee. 

It is settled law that the Court will not pre¬ 
sume that all the formalities required by 
Regulation XVII of 1806 in proceedings for 
foreolosure have been observed, but the mort¬ 
gagee must prove affirmatively the due 
performance of every necessary condition. 

The non-existence of the notice does not 
relieve the mortgagee of the burden of proving 
that the notice satisfied the requirements of 
Regulation XVII of 1806. (Martineau and 
Brasher, J-J.) MUNSHi Ram v, Nauranga. 

721.0. 575. 


S« 8—Tahwari—Salami. 


Only specific sums payable to the landlord as 
rent are referred to in 6. 3 and not ' abwab ’ 
impositions such as * Tdhtoari ’ and * Salami \ 
11 Cal. 176, rel, on. {Goxe and Chat ter jee, JJ.) 
XAIjANAND SINGB V, SAIRA. 25 10. 8i0 (Gal.) 


8. 7 —Notice to mortgagor. 


8. 7 provides either for payment or tender to 
the mortgagor for deposit in Court, and a 
notice which simply informs the mortgagor 
that "he must pay the money within the year 
and says nothing of the alternatives of tenders 
and deposits in Court is misleading. The 
defect is not cured merely by the addition of 
words “ in the manner provided for in 8. 7 of 
the regulation”. (CAsvis, J.) Zobau. Ohandu. 

68 1.0. 8aa» 1928 Lah. 71 (2). 

S. 7 —Legal representatives. 

The words legal representatives in B, 7 in¬ 
cludes any person who is interested in protecting 
the estate and includes a purchaser of equity 
redemption of a part of the property. The words 
'amount due’ used in the proviso to 8. 7 refer 
to the earlier portton of the eection and denote 
the “ sum lent” under the mcrtgage-deed plus 
inteteat doe theteon if the mortgage is without 
^oaeeBBion bat do not Include eoata of improve- 


BBNQiL RBeULATIOM (XYll of 1806). 

8 . 8 . 

ments though chargeable under the deed, nor 
any money due as rents, though that money 
was ohargeable on the estate. {Chevis and 

Shadi Lai, JJ.) Fazuddin v, Kharak 
BINGH. 81 I.C. 230=-83 P.R. 1915 = 

141 P.W.R. 1915. 


Sa. 7 and S—Notice — Mis-deacription 


of property— Whether fatal. 

Where in a notice under 8. 7, the property 
mortgaged instead of being described as one half 
of a certain land was described as the whole of 
it and the words mabligh ikata hojatvegV' 
were used instead of bai kata hojatoegi the first 
error was fatal to the validity of the notice. 
Obiter : the second error is also fatal. (Rattigan 
and Beadon, JJ.). 8HAMBU BsMv, Jamita. 

43 P.L.R. 1914 = 28 1,0. 97 = 85 P.W.R. 1914. 

- Sb. 7 and 8— “Z^and”, meaning of. 

Land in Regulation XVII of 1806, Seotioios 7 
and 8 means something capable of physical 
possession. The provisions of the Regulation 
do not apply to a &ai>bi2 wafa mortgage of a 
share in the income of a shrine which the 
mortgagor is entitled to get, though the income 
includes rent of land and house attached to the 
shrine. J.) NagaMUHAMMad 

V, AHSAN-UL-HUQ. 

170 P.W.R. 1913 = 21 I.C. 281 

107 P.L R. 1913 


S. 7 —Foreolosure of mortgage— Defect¬ 


ive nctcie — Signature^ 

A notice of foreolosure not describing fully the 
various ooutses open to a mortgagor under 
section 7 is a defective notice and vitiates the 
foreclosure proceedings. The signature on such 
a notice, however illegible to ordinary people, 
but bearing the seal of the Court is a sufficient 
signature if it can be recognized by persons 
acquainted with the particular officer’s mode of 
signing documents. {Chevis, J.) TabaCHANDv. 

Ohiman, 3 P L R. 1912 = 

12 I.C. 530 = 268 P.W.R. 1911. 


8. 8 —Mortgage by conditional sale 


Foreclosure-—Service of notice—Proof of. 

To prove that the equity of redemption of a 
mortgage by way of conditional sale has beex 
extinguished Under B. 8 of the Begn. the mort¬ 
gagee must establish that he caused the 
mortgagor or hie le?al representative to be 
served with a copy of his own written appli¬ 
cation for foreclosure and also with a notice 
under the seal and offioial signature of the 
District Judge, warning him that the mortgage 
would be finally foreclosed in the event of bis 
failing to redeem within a period of one year. 
The records of the proceedings taken under the 
Regulation cannot be accepted as prima fade 
proof of the fact of service of notice. (Piggott 

and Walsh, JJ.). RAM Baran RAI 'u- Hae 
BewaK DUBE. W I.C. 488 = 

16A.L.J. 877 = 40 Alt. 387. 
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8 . 8 . 

-S. S—Notice of foreclosure. 

A foreclosure notioe specifying the land but 
not the Shanailat is invalid altogether when 
the land and a share in the Sbamilat is 
mortgaged. Such notioe cannot be valid for 
one part and invalid for the other part of the 
mortgaged property. (Chevis and Jones, 3J») 
KABM ILAHI V. BINDRABAN. 

17 P.R 1918 = 39 P.W.R. 1918 = 
» l.C. 640=18 P.L.R. 1918. 

-S. 8— Notice—Amount stated greater 

than amount due—Validity of—Scope of the 
Regulation. 

Under S. 8 of XVII of 1806, a mis-statement 
in the notioe of the amount due does not 
invalidate it even where the amount stated, is 
greater than the amount due. The Regulation 
gives the mortgagor the right of preserving hia 
property and if he does not avail himself of 
the rules for the same he is not entitled after 
one year of graoe to urge that the sum 
demanded of him was larger than the sum 
really due. (Rattigan and Scott-Smith, JJ.) 

Babkat RAI t), alt. 

91 P.R. 1918 = 341 P.L.R. 1913 = 
21 i.O. 943 = 223 P.W.R, 1918. 

-(Y of 1812). 

--—S. 3—Delivery of goats and ghee 

agreed to in a Kabuliat Is a matter. Relating 
to abwab and is not sanotioned by the 
Bengal Patni Regulation, {Suhrawardy and 
Cuming, JJ.). RAM Taran Tewary n, 

B. KUNNEDA DASI. 

68 LG. 161 = 26 C.W.N. 634 = 1922 Gal. 80. 

-S. 3— Lease—Zillah Karaoh— Abwab. 

Where lease prior to Regn. VIII of 1793 speci¬ 
ally provided for payment of Zillah Karachi 
held, this was part of the rent agreed upon and 
the landlord was entitled to recover. Abwab is 
an arbitrary and indedniie imposition levied by 
landlords on their tenants ; an item forming 
part of the consideration for which the lease 
is granted is not an abwab. {Jenkins, C.J. and 

D. Chatterjee, J.) Kali Kumar Raj Chou- 
DHURY V. Kailas Nath Roy Choudhdry, 

27 l.G. 470 (Cal.). 

-(XXIX of 1814). 

- ^ct does not apply to ’ Kharagpur 

Ghatwalis—Incidents of latter tenure—Taluka 
Dunri—Succession—Impartible estate — Widow 
and undivided brother—Preference. 

Regn. XXIX of 1814 does not apply to Kha¬ 
ragpur Ghatwalis. One of themain distinctions 
between Ghatwals of the Birbhum and of the 
Kharagpur type is that the former are inalien¬ 
able except with the consent of Crovernment by 
whom the settlements were made and to whom 
revenue is paid direct, whereas the latter are 
alienable subject to the consent of the landlord 
to whom the rent or revenue is paid. The 
Regulation of 1814 applies to the former only. 


BENGAL REGULATION (11 of 1819). 

S. 103 B. 

The incidents attaching to a Ghatwali of the 
Kharagpur type as evidenced in the case are ; 

(1) that it is impartible, and permanent, 

(3} that it descends by lineal primogeniture, and 
(3) that it is alienable at least with the consent 
of the Zemindar. Unless there be some peculiar 
feature inherent in Ghatwali tenure which pre¬ 
vents the operation of the Mitaksbara rule of 
succession in the case of impartible property, 
the same rule would apply. In a Mitaksbara 
family being in oommensality the inheritance 
even of impartible estates is confined to male 
members to the exclusion of females, unless 
the estate is the separate or self-acquired pro¬ 
perty and normal in the course of succession to 
ghatwali property is not difierent from that 
which regulates succession to other impartible 
prsperty. {Miller, C.J. and Foster, J.) THAKU- 
RAIN PULBATI KUMARI V. MAHARAJA 
KUMAR RAO MAHBSHWAR PRASAD SINOH. 

74 I G. 668 = 2 Pat. 689 = 4 Pat. L T. 473 = 

1923 P. 493=1923 Pat. 161< 

-(II of 1819). 

-S. 103-B — Rent—Claim to hold free of 

—Contract or Old grant must be proved. 

Neither in 1838, when the summary settle¬ 
ment was made nor in 1839, when the 
three mauza Amarpore Jabar, Amarpur Roop 
and Jabarpar Khas under the Permanent 
Settlement were amalgamated and named 
Amar Jabar, was any claim to hold free of 
rent on aooount of Malikanadari right put 
forward by the predecessors of the defendants. 
The investigations in 1839 were carried with 
complete thoroughness under Act il of 1619, in 
the final prooeedings the revenue was reduced 
from Rs. 351 to Rs. 225. It was claimed on 
behalf of defendants, that the reduction was 
due to their Malikanadari rights. In 1840 in 
the Thakbaat map and Khasra entries, which' 
have no evidential value, were made by the 
Amin before the preparation of the regular 
survey of Amarpur Jabar to the efieot that ^ 
certain persons held Malikanadari (co-proprie¬ 
tary) right in mauza Amarpur Roop and held 
land free of rent. No objection was raised on 
behalf of the landlord, as the rent was collected 
by the Thikkadar. The claim on behalf of the 
defendants respondents was for the first time 
put forward in 1877 but it was resisted and 
disallowed on the ground that no such Mauza 
existed. The claim was again put forward, 
when the matter came for the purpose of 
oadestral survey, held, it lies upon those who 
claim to bold the lands free of the obligation 
to pay rent to show by satisfactory evidence 
that they have been relieved of this obligation, 
either by contract or by some old grant 
recognised by Government, 12 Moo. I.A. 331, 
foil. {Amir AH, J,). JAGDEO NarAIN 
BlNGH V. BaLDEO BINGH. 

71 LC. 984 = 2 Pat. 88 = 

82 H.L.T. (P.O.) 1 = (1923) M.W.N. 361 = 

27 C.W.N. 926=8 Pat. L.T, 686= 

46 M.L.J 460=86 G.L.J. 499= 
ig i.A. sgg (P.G.)-i 93 S P.o. 272. 
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BENGAL REGULATION (II of 1810), S. 22. 

——St. S2, 88 and 24— 

(II 0 / 1888). 3. 10—Silting-^Cultivated land^ 
Noti'navigable river—Assessment to reuenwe. 

If it ia proved thAt a river within the ambi^ 
of’ the zemindari was never a public navi' 
gable river, ^he onua which lies on the >^emin' 
dar to show that ita bed was included within 
the limits of his permanently settled estate is 
discharged or shifted* The bed of a river in¬ 
cluded in a permanently settled estate is not 
different from other waste lands includod in the 
estate; whatever changes may have occurred 
from natural or artificial causes and however 
the land might have improved in value, Govern¬ 
ment is not entitled to additional revenue for 
such lands. When the bed of such a river silts 
up and becomes fit for cultivation neither Begn. 
II of 1819 nor Begn. IX of 1847 auth orizes 
the revenue authorities to assess the lands with 
revenue. Qucere. Whether upon the enaotmenc 
of the Act (IX of 1847) the limitation provided 
by S. 84 of Begn« 11 of 1819 ceased to be applic¬ 
able to a suit by the owner to contest the vali¬ 
dity of the assessment and to recover possession 
of the land. (BicTiardson and Greaves, JJ.) 

Secretary of State fob India v 
Prapudd Nath Tagore. 38 I.C. 896 = 

84 G,W.N. 809. 

-(YII of 1822). 

See Bengad Land Bevenue Settlement 
Regulation (Vii of 1828), 

-(XI of 1823',. 

See ALSO Bengal alluvion and Dilu¬ 
tion Regulation, 

-S. 4 (1) —Accretion to Tenants* 

holding—Bed of the river forming property of 
landlord—Tenant gets benefit of accretion. 

Per Dawson Miller, C.J. and Jmala Prasad,^. 
The first clause of 8. 4 of Bengal Begn. XI 
of 1825 applies clearly both to the oase of a 
superior landlord, who holds from the Crown 
and to the case of the holder of a subordinate 
eetace or tenure holding from a landlord in¬ 
termediate between himself and the Crown 
and is limited in each oase to acoretions 
from the lands of the person from whom he bolds 
and to whom revenue in the one oase and rent 
in the other is payable. In the case of a 
superior landlord the person from whom he 
holds 18 the Crown and no one else. In such 
a case it is only where the Grown is the 
proprietor of the accreted lands that the section 
comes into operation. To hold otherwise and 
permit a landlord to acquire in this manner a 
proprietary tight in the land of his neighbour, 
with whom he has no relationship such as that 
of a tenant to his landlord, would be going 
outside the scope and intention of the section 
and permitting what in efieot would be oonfisoa- 
tion of another man’s land. This consideration 
does not apply where the claim is by a tenant 
against land of his landlord, a claim which by 

Vol. 1—25 


BENGAL REGULATION (III of 1828), S. 10. 

the proviso to cl. (L) of 8. 4 ia limited to a right 
of property similar to that poaaesged by the 
tenant in the tenure to which the land may 
become annexed, and which by ibe same proviso 
carries with it the liability to pay an increase of 
rent. 13 M I.A. 467 Bel.; X P.D J. 636 ; 
1 P.L.T. 229, dist. 

Per Muilick, J. : Bengal Begn. XI of 1826 
does not provide for lands in a large and na¬ 
vigable river the bed of which is the property of 
an individual or those in a small and shallow 
river the bed of which is not the property of 
an individual. The Regulation is not ex¬ 
haustive. It is subject to rules of equity and 
justice. Therefore land gained from the river 
bed by reformation in situ or otherwise will if 
it can be identified belong to the owner of 
the bed, except when otherwise expressly 
provided by the Regulation. This rule will 
preclude a tenant from acquiring a right of 
tenancy in an accretion from a river bed which 
was not the property of his landlord before 
emergence. 2 C.L.J. 185; 11 W.R 115, Ref, 

(AfiZ/er.O.J.and Mullich and Jwala Prasad,JJ,} 

Khubi Mahton V. Lechmi Das. 

3 Pat. L.T, 313 = 67 Ind. Gag 642 = 
1922 Pat. 238 = 1922 P, 888 (F.B,). 

-S. 4— Accretion—Reformation in situ 

— Identification—JiJnglish and Indian law. 

Whan the land in dispute is shown to have 
reformed on its old ideatifiable site, it is not a 
oase under ol. 1 of 8. 4. There are no words 
which imply the oonfisoation or destruction of 
any private person’s property whatever. Accord¬ 
ing to the regulation, accretion is land gained 
from a river or the sea. The rule of the Fjoglish 
Common law baaed on conditions which are 
entirely difierent should not be extended to 
Mufassal towns of India. (Das and Adami, JJ.) 

Baru Brahmanand Singh v. Daud Baha* 
dur Singh. 1 Pat. L T« 229 = 

36 1.0.344 = 2 U P.L R. (P.) 

111 = 1920 Pat. 243. 

-(XIY of 1823). 

-S. 3 —Mudadmash grant—Hereditary 

—Onus of proof. 

Where a mudadmash grant is made here¬ 
ditary by S. 15 of the Begn. 37 of 1793, it 
is not affected by 8. 3 (3) of Begn. 14 of 
1825. The latter eoaotment simply oasts the 
burden of proof on the claimant to establish 
his claim against the estate, {Mookerjee and 

Holmwood JJ.) Secretary op state v. 
RASHIDUL HUQ. 21 l.G. 03 = 18 C.L.J. 31. 

-(Ill of 1828). 

-8. 10 —Silting of river-bed — Dimita- 

iion~~Bengal Regn. (IX of 1847). 

The roles in 8- 10 of Begn. Ill of 1828 and 
8. 24 of Begn. II of 1819 govern a suit to con¬ 
test an order of the Board of Revenue under 
a. 6 of Act IX of 1847 confirming an as¬ 
sessment under the Aot and to obtain an inoi- 
dental relief such as recovery of possesssion of 
lands. The order correeponds to a decision of 


387 


CIVIL DIGEST, 1911—1923. 


388 


BENGAL REGULATION (Yll of 1832), S. 9. 

the Board under Regn. (II of 1919) and unlees 
the suit of the nature indicated by cl. (3) of 
a. 10 of Regn. Ill of 1828 is brought within the 
time limited by Regn, II of 1819 the decision of 
the Board becomes final and oonolusiva for all 
putpoaes. The thak and survey maps were 
not in themselves sufficient to justify the Court 
in saying that the Board’s order was on the basis 
of the river being a public and navigable river, 
was wrong and should be reversed. 30 Oal, 291, 
ref. The question whether a rivet or water course 
is navigable or not does not depend on its name. 
{Richardson and Greaves^ JJ.) PRAFOLLi 
NATH V. SECRETARY OP State. 

98 1. G. 902 = 84 G.W.N 813. 
-(YII of 1832). 

_ — S. 9— Conversion of member of joint 
Hindu family—Effect of* 

Where a Hindu father living jointly with his 
eon becomes convert to Mahomedaniam, he does 
not lose his right in the joint family property, 
{Ameer Ali, J.) KhoNNI Lal v, GOBIND 
KRISHNA NARAIN. S3 All. 386 = 

88 LA. 87=15 G.W.N.548 = 

8 A.L.J. 592 = 13 C L J. 975 = 

13 Bom L.R. 427=:>30 H.L.T 25 = 
(1911) 1 M.W.N. 482 = 10 I.C. 477 = 

21 M.L J. 645 (P.Q.) 

[On Appeal from 29 All. 487.] 

-(Ill of 1872) 

- Applicability—Properly partly situate 

in Sonthal Parganas and partly outside-^ Juris¬ 
diction of Court not situate in Sonthal Baraga- 
nae to try the suit. 

The holders of the gadi of Laohmipur Estate 
District Bhagalpoce comprising one of the 
ohowrosi gadis even supposing their origin to 
be non-Hindu have adopted in general not 
only Hindu religion and Hindu sooial usages, 
but also the Hindu law regulating the succes¬ 
sion of landed property. {Lord Phillimore) 
8 AHDBO NARAYAN DEO V. KUSAM KUMARI, 

37 C.LJ. 869 = 44 H.L.J 476 = 71 1 0, 769 = 

32 H.L.T. 121 = 2 P. 230 = 
4P.L.T. 217 = 50 I A. 88 = 
25 Bom, L.R. 968 = 18 L.W. 597 = 
1923 M.W.N. 377 = 27 C.W.N. 901 = 

1923 P.G. 21. 

-Sa. 5 and ^—Jurisdiction of—Civil 

Court—Sonthal parghanas^ 

Where a portion of the mortgaged property 
was situate in the Sonthal pacghanas, a suit 
to enforce the mortgage is maintainable 
only before the settlement or other Officer 
appointed under Regn. V of 1893 and the 
Court exercising jurisdiction is bound by the 
rules as to usury in S. 6. {Lord Moultan.) 

MAHA Prasad Singh v, ramani Mohan 
Singh. 42 Gal. 116 = 25 l.G, 481 = 

411 A. 197 = 18 G W.N. 994 = 16 H.L.T. 105 = 

(1914) M.W.N 565 = 1 L.W. 619 = 
20G.L.J. 281 = 27 M.L,J. 459 = 
16 Bom, L.R. 824 (P.G.) 


BENGAL REGULATION (Y of 1898). 

-S. 5— Entry in the Record of Rights 

can he challenged on ground of frauds 

Das and Adami, JJ), SiB SabaN SHAH v* 
Rameswar Dey. 2Pat. L.T.4 = 

60 LG. 640 = 1920 Pat. 363. 

-Sa. 11 and 25— Record oj Rights — 

Entry that party is painidar^ effect of. 

Where certain parties are recorded, in a 
Record of Rights prepared under Regulation 
III of 1872 as Patnidars of all the lands in a 
village that implies that they are not dai- 
mokararidars of any of the lands in the-said 
village and the said entry in the Settlement 
registers, has under Section 2 of the Regulation 
the force of a decree. U is not open to the land¬ 
lord to avoid the efiect of this decree either^by 
a Civil Court under S. 25-A or by an objection 
under 8. 25 A or by an objection under S. 25 
(1). Mookerjea and Beachcroft, JJ.) MOOZAF- 

PAR ALi V, Kalu Prasad Saha. 

22 I.C. 789 = 19 C.L J. 29 = 18 G.W.N 271. 

-(YII of 1888). 

-— ——Scope of. 

Under Regulation VII of 1882 Collectors are 
to decide disputes of title between caijats where 
the Zamindars or Sadar Malguzirs h’we no 
interest and which can in no way aiicot the 
assessment. {Sharfuddin and Coxe, JJ.) 

Rajani Kant Mueebjee v. Ram Dadad 
Das, 17 LG. 881 = 17 C W.N. 55. 

-S. Z—Righ t of settlement— Chur Land, 

The provisions of the Regulation should be 
strictly complied with, if the proprietor of a 
permanently settled estate is to be deprived of 
bis right to take settlement of obur land next 
to his. The Government has no power to settle 
the ohur with a third party in contravention of 
S, 3 of Regn. VII of 1882, in the absence of 
danger to the peace, etc. {Chatterjee and 
Walmsley, JJ.) Bbindaban OHANDBA v» 
Karuna nidhan Singh. 

so l.G. 84 = 28 G.W.N, 261 . 

-(Y of 1898). 

- Sonthal Perghanas—Courts exercising 

jurisdiction—Powers of. 

Where property situate in the Sonthal Pergha- 
naa is mortgaged along with others, a suit on 
the mortgage is maintainable only before the 
settlement officer and not in Court outside the 
Sonthal perghanas. The duty of the court in 
trying such a suit is to give effect to rules 
against usury in B. 6 of the Bengal Regulation 
III of 1872. {Lord Moulton). MAHA PRASAD 
SINGH V, Ramani Mohan Singh. 

42 Cal. 116 = 411.1.197=18 0 W.N. 994= 

29 1.0. 451 = 16 H.L.T. 108 = 
(1914) M.W.N, 565 = 1 L.W. 619= 
20 C.L.J 231=27 H.L.J. 499= 
16 Bom. L.R. 824 (P.G.) 
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BENOliL RSaULATlOM (Y of 1898), 8. 3. 

; 8 (1) 86 and 87—4ci is not rstros- 

P6Ct%v»—Cau$e of action accrtiing under S. 10 
0 / ^el I of 1896. 

Aoi III of 1913 is not cetrospeotive in its 
operation and does not extinguish or modify 
causes of aotion which have already aoorued by 
failure to serve the notice under B. 10 of Act I 
of 1896. 8. 86 of Act III of 1913 controls B. 3 (!)• 
3. 37 of the Act bars the jurisdiotion of the 
civil court only where the question relates to 
the making ezeoutian, discharge or satisfaction 
of a certifioate duly filed under the Aot or relates 
to the confirmation or setting aside of a sale held 
iu ezecution of such certificate. {Mookerjee 
and ChoUner, JJ.) LALIT MOHAN SEN u. 

Manor.anjan Ghose Ohowdhurv. 

86 G.L.J. 208=^72 I.O. 698=1923 Gal. 13. 

BENGAL RENT RECOVERY ACT (X of 
1889). 

- •Non-transferable cczupancy holding — 

Safa for arrears of renL 

A non-transferable occupancy holding can 
be sold in ezeoution of a rent decree obtained 
by the 16 annas landlords. {Teunonand l^ew- 

bould, JJ.) Nbipendra V, Nadirkhan. 

66 l.G. 46 = 25 O W N. 934. 

- Khudkhast rights—Patni Sale — 

Purchaser, rights of. 

The effect of a transfer of a holding puirohas* 
ed at a patni sale with the oonsant of the 
landlord under Act X of 1859 oAn only be that 
the original tenant is oonsidered to have 
relinquished the holding altogether and a new 
tenancy is created in the transferee. After the 
enactment of Aot X of 1859i the original Khud- 
kasht raiyats, continued to hold the same 
rights as they held before, but the khudkhasht 
right ceased to ezist as a right that can be 
acquired after the passing of the Aot. Holm- 
wood and Mullick, JJ.) MaIjAOHI v. AhIjAD 
MAHATO. 27 I.C. 928 (Cal.). 

' —Acquisition of occupancy rights from 
trespasser. 

Under the Aot a right of occupancy could be 
acquired under a trespasser as also under a 
temporary Immediate bolder. {Mookerjee and 
Beachcroft,JZ.) SRI SBI Radha Madhab 

liABAN HIKIM V. MiEiAN MAHATO. 

21 I.C. 204 = 18 C.L.J. 23. 

- Transfer of occupancy right, 

A right of oooupanoy is a personal right and 
non-transferable beyond tbe life of each 
tenant, under tbe Bengal Rent Aot (X of 1859). 

iStanyon, J.O.). RAM Prasad v, Kishori 
I jAIi. 46 I.O. 637 (Nag.). 

-- — •Occupancy right —Thikadar, cannot 

acquire, ^ ■' 

JUndee this Aot, tbe oooupanoy right is 
9ecBonal and non-transferable, and a person 


BENGAL RENT RECOVERY AOT (X of 1859) 

S. 21. 

in possession as a Thikadar oould not acquire 
Buoh a right. (Das and Ross, JJ ) EDGEDD v, 

Biswanath Prasad Singh. 

62 I.C. 89^2 Pat. L.T, 694, 

-8. 10—Price of produce and rent in 

cash forming one whole jama or rent. 

When the price of produce and rent in cash 
form according to the agreement one whole 
jama or rent payable by a tenant, the prioe of 
produce should be regarded, not as an abwab. 
but as tens. iMullick and dtkinsm. JJ.), 
Badanand TEWARI V. Debnath Manjhi. 
3 P.L.W, 270 = 37 I. C. 980 = 1917 Pat. 287. 

-Sb. 13 and 17 — Chota Nagpur Land¬ 
lord and Tenant Procedure Act, Ss. 21 and 
24. 

Before the extension of the Tenancy Aot to 
the distriot in which the land is situate, an 
agreement was made by ezeouting a kabulyat 
for paying enhanced rent under the old Act 
(Rent Reoovery Aot). After tbe extension of 
the new Aot. a suit for reoovery of rent on the 
kabulyat was brought. Held (i) that 8. 17 of 
Rent Reoovery Aot did not aSeot mutual 
agreement to pay eahanoed rent and so 6. 13 
was inapplioable. (ii) that the agreement in the 
suit did not contravene the proviBione of those 
sections and henoe it was valid in its inception. 

{Mookerjee and Beachcroft, JJ.). Gajoo Maha- 
TO V, Cooke- 16 C. L. J, 422 = 

16 I. C. 929 = 17 C.W.N. 430. 

——8. 13— ‘ Under-tenanp — Meaning. 

* Under-tenant ’ in 8. 13 does not mean a 
tenant under another tenant but a tenant or 
tenure-holder bolding directly from the prop* 
rietor. {Sharfuddin and Ghapntan, JJ Braj- 
MOHAN PATTASING V. BamDEB DaS. 

88 I. C 820 = 2 Pat. L J. 79. 

-S. 16— Presumption—Rebuttal of. 

The presumption under 8. 16 of tbe Aot will 
be displaced by the faot that a tenure came 
into ezistenoe for tbe first, time long after the 
date of the Permanent Settlement, notwith¬ 
standing tbe rout at which it has been held has 
not been varied for 30 years ; and therefore the 
tenure is liable to enhancement of rent. {Jen¬ 
kins, C. J. and Chatterjee, J.) Badabhadra 
Priste n. Jagannath Maha Prabhoo. 

26 I. C. 908 (Cal.). 

——S. Usage—Question as to. 

The question of usage (as to the payment of 
rent in numerous instalments arises only where 
there is no written agreement between landlord 
and tenant under B. 21. {Chatterjee and New- 

bouldjJJ.) Manindha Chandra Nandi v. 
DubGA SUNDABI Dasia. 32 I. C. 185 = 

20 C.WiN. 680< 


k 
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BENGAL RENT RECOYERY ACT (X of 18S9), 

S. 22 

_- —S. 23, Cl. (t) --Tenant oiisted by land- 

lord—Summary suit for possession—Specific 

Beliel ^ct, S. 9. 

A suit in Civil Court for the recovery of pos¬ 
session by a tenant who has been ousted by his 
landlord under 8 . 9 of the Specific Relief Act 
is barred by 8 . 23 (c) of Act X of 1859 accord¬ 
ing to which the suit is oognizible by the Col¬ 
lector alone. The efieot of 8 . 9 of the Specific 
Relief Act and 8 . 23 of Act X of 1859 is that 
the Speotfio Relief Act confers a general right 
of action, subject to the particular exception 
provided by 8 . 23 (c) of the Rent Act. {Stephen 
Chatterjea and Mullick, JJ.) JUMLA 8INGH u. 

E.G. kingsby. 

17C.W.N. 1201. 

- 8. 109— Scope and effect of. 

Section 109 refers to a case of a single execu- 
tsoa*oteditor and a single judgment-debtor and 
does not specifically refer to one of joint and 
several decree against many judgment-debtors 
in which oise the execution creditor can proceed 
against some, all or one judgment-debtor at his 
choice. The important provision of the section 
is that before proceeding against the immoveable 
property of the judgment-debtor, he must first 
proceed against his person or moveable property. 
The exeoution creditor can under the Act proceed 
against the immoveable property of some of the 
judgment debtors under money decree, notone 
for arrears of rent, if he has previously proceeded 
against their person or moveable property alth¬ 
ough he did not yet ptooeed against the move- 
able property of others. But he must proceed 
first against moveable before immoveable. It 
matters little if the judgment-debtor got another 
moveable in the meantime after the first was 
exhausted. An application to ptooeed against 
the person of the judgment-debtor is not the 
condition precedent to maintain one against 
bis immoveable property. The true sense of 
Section 109 is that an execution creditor oan- 
nob ignore any moveable property of the judg¬ 
ment-debtor before proceeding against bis im¬ 
moveable : the judgment-debtor need not prove 
that he holds moveables in the disbriob suffici¬ 
ent to satisfy the claim completely. As a 

decree must be self-contained and executed as 

it stmds so a decree-holder cannot take out 
execution for interest under the decree which 
did not incorporate the payment of interest 
according to the terms of the Soleftatnah the 
basis of the decree ; but he can apply for its 
amendmeut. {Moohetjee and Beachevoft, JJ.) 
BHIKASI BUKUIi V, GaDADHAR RAMANUJ 

Das. 18 739 = 16 C.L.J. 586 = 

17C.W.N. 87. 

— - - -S. 109 —Rent decree —C. P. Code, 

(XIV 0 / 1882 ). S. 310-4—ilppiicabififp of, to 
executio7i sale—Charter Act, S* 16« 

Section 310-A of the C. P. Code of 1882 
applies to execution sales under 8 . 109 of the 
Bengal Rent Recovery Act X of 1859 by a 
Deputy Collector are amenable to the revisional 
jurisdiction of this Deputy Collector are subject 


BENGAL*“RENT RECOVERY (SALE OP 
UNDER TENURES) ACT (Ylll of 1866), 

S. 6. 

to revision by the Court under B. 16 of the 
Charter Act. 33 C. 425, foil. Under 8 . 109 of 
Bengal Act X of 1859, the property of a 
judgment-debtor oan be sold in execution of a 
rent decree against him, only if the decree' 
cannot otherwise be satisfied by execution 
against his person or moveables. Any sale in 
violation of this procedure is ultra vires- 
(Holmwood and D. Chatterjee, JJ ) Chaitan 
Patjoshi V. Kunja BBHABI. 11 1.0.207= 

88 Cal. 882 = 15 O.W.N. 868 = 

14 C.L.J. 284. 

BENGAL RENT RECOVERY (SALE OP' 
UNDER TENURES) ACT (Ylll of 1855). 

-S. 4 —Scope of, 

8 . 4 makes it essential that in order that sale 
may be free from enoumbranoes under 8 . 16, 
the decree under execution should be one for 
arrears of rent due in respect of the under¬ 
tenure. The rent is regarded as due not from- 
the person against whom the decree is obtained 
but in respect the tenure. (21 W.R. 94, ref.) 
Therefore if the landlord seeks to recover not 
merely the arrears due but additional sum not 
realizable in respect of that tenure, the pur* 
chaser does not get the right under 8 . 16. Such 
a decree though obtained in respect of arrears 
of rent of two tenures operates aa a decree 
for money when any one tenure is brought to 
sale. (Mookerjee and Beachcroft, JJ.). Kanta 
LAIK V, LACHMaN OJHA. 17 I.C. 168 = 

16 C.L J. 197. 


S. 5—Scope of. 


Amendment of decree is not necessary, the- 
amendment of the plaint being sufficient under 
8 . 5 The limitation imposed by O. 6 , r. 17 
has no application to an amendment directed' 
by consent of parties. {Stephen and Mullick, 

JJ ). Maoan Mohar Nath v, Maharaja of 
Chota Nagpur. 

22 LG. 778 = 19 G.W N. 200. 
S. ^—Unregistered transferee of under 


tenure—If competent to deposit money under 
section—Sufficiency of deposit—Sale after depo¬ 
sit—Bights of bona fida purchaser. 

An unregistered transferee of an under-tenure' 
is a person interested in the protection of the 
under-tenure within 8 . 6 of Act VIII of 1865 
and is therefore competent to make a deposit 
under that section. 21 W.R., foil. 6 W R. 
Act X Rulings 59 ; 20 W.R. 59, rel. on 8 W.R. 
96, 37 Qal. 823, 12 Gal. 24, rel. on. A sale held 
after a proper deposit under 8 . 6 of the Act has 
been made, is illegal. The question of the 
sufficiency of the deposit is a mixed question 
of law and fact which the High Oourt can 
determine in second appeal. The question of 
how muoh was deposited is one of fact but the 
question as to how muoh was required to be 
deposited is a question of law. 37 Oal. 107 ; 26- 
Oal. 833 ; tel, on. 14 Cal. 18 ; 11 Cal. 376; 15 
Oal. 667, dist. Where a sale has taken place 
under the Act in execution of a rent decree the' 
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«BNII1L RENT RECOVERY (SALE OF 
UNDER TENURES) ACT (Vlllof 18BS) S. 6. 

Batiafaotion of whioh has beeo oertified to the 
ooart even before the ezeoution prooeedinga 
oommenoedi the sale is void and oannot pasa 
any title even to a bona 'fide purchaser for value 
without notice* Costs of process within the 
meaning of 8. 6 of the Act are costs for the 
issue of the writ of attaohment and the sale 
proclamation. (Jen&tnsi O.J* and MooUerjeet J.) 

MONILaIi U. I^INA OHARAN. 

20 I.C. 337 ==19 C.L.J. 388. 

-8.6—Aff costs of process— Unregisteved 

purchaser. 

All costs of orooessi include oosts of ezeou¬ 
tion. If the piff. judgment-debtor proves that 
some of the oosts entered in sale proclamation 
ace not really due, the sale mide in good faith 
is not null and void. An unregistered purchaser 
oannot set up a title of superiority over the 
purchaser at rent sale. (Coxe, J.). Kirpa 
SINDHU ROY p BANCHA NIDHIMAHANTI. 

10 I.C . 899 (Oal.) 

' _ 8. 16 — Exiingui^hment of mokatati 

right—Acquisition of occupancy right. 

Where a mokaraci right of a person is eztin- 
guished by operation of Section 16, there is 
nothing in law to prevent him from acquiring 
an oocnanoy right. 13 W.R. 410. foil.; 3C.W.N. 
13, Diet. {Rolmwood and Carnduff, JJ.) 

Bama Chaban t). Ram Kanai Dabey. 

28 1.0. 374 = 19 O.W.N. 858 note. 

-8. 16—Intermediate landlord — Obli¬ 
gation ofAgreement by him with another 
person to get rid of under tenures — Fraud, 

Ad intermediate landlord is bound to protect 
his tenant from all paramount claims and if he 
enters, into an agreement with another person 
to get rid of under-tenures by fraud or fiotitious 
Sale for arrears of rent, he oommits an act of 
fraud against this under-tenants and the pur¬ 
chaser will not be entitled to annul the under- 
tenure. {Mookerjee and Beachcroft, JJ.). Uma 
CHARAN MaNDAHiI;. MIDNAPOBE ^EMINDABI 

Company. 26 l.C. 182 = 20 C.L.J. 11 = 

19 O.W.N. 270. 

. ' 8. 16—Sale of tenure — Sub-division 

of tenure. 

A tenure sub-divided into two with the con¬ 
sent of the landlord gives rise to two independ¬ 
ent tenures, and when the landlord sues to 
recover rent from one tenure-holder and a sale 
takes place in ezeoution of the decree, what is 
sold is the tenure in default, and the purchaser 
acquiras the status of a purchaser under 8. 16 
of the Act. A tenure can be created in respect 
of undivided lands. {Mookerjee and Beach- 

croft, JJ.) Kaetik Chandra sen v, kamae 
BaisNAHI. 20 I.C. 826 (Cal.) 

-8 . 16— Prowiso— Tenure holder not 

4>fctecled. 

Where a grantee is a tenure holder and not 
a raiyat, the proviso to Section 16 does not apply 
to bis case. {Atkinson, J.). Asbip Upadhya 
GOBARDHAN PANUBIi 88 l.C. 116 (Pat.). 


BENGAL ROAD CESS ACT (IX of 1880), 
8. 95. 

-8. 16 — Scope of. 

Otherwise ezpresaed in the grant include a 
grant made to a person and his heirs. 

(Pas and Adami, JJ.). GOLAM NABI v, 
CHOWDHUBI BASUDEB das. 69 l.C. 819 = 

1. P. 201 = 1922 P. 111. 


BENGAL REVENUE SALE LAW. 

-8. 91— Purchase at revenue sale 

—Naticrt of estate—Burden of proof. 

In a suit for Khas possession by the purchaser 
at a revenue sale, he must prove not merely that 
the land is within the ambit of hia estate but 
also that it formed part of the mal assets at 
the time of the decennial settlement. (Walmsley 

and Suhrawardy, JJ.) Bastri Bhusan 
HAZRA V. Kazi abdulea, 

28 O.W.N. 113 = 1921 Cal. 328. 


BENGAL ROAD CESS ACT (IX of 1880). 

-S. 20— Road Cess Return—Rent men* 

tioned by mistake—Recovery of higher rent, 

A landlord is not entitled to recover any 
rent for any land at a higher rate than that 
mentioned in the Road Cess Return for such 
land notwithstanding the fact that the entry 
is made by mistake or the rent became due 
before the return was made. {Harrington and 
Carnduff, JJ.) Rameshwar SINGH v, 
MOHENDEA Narain. 19 l.C. 249 (Cal.). 


holding. 


20 —Enhancer ent—Increase in 


A landlord cannot claim rent greater than 
that shown in the Road Cess Return unless the 
holding is materially altered, but not if the 
alteration is merely due to measurement or 
encroachment, or on account of entry in Record 
of Rights or the Jama Wasilbaki, (Chamier^ 
C, J. and Jwala Prasad, J.l Dhanukdhaei 
MAHTON V, Serajue Huda. 

1 Pat. L.J. 921 = 38 1 C, 109 = 
2 Fat.L.W. 121 = 1917 Pat. 312. 

- S. 95— Road Cess Return — Eviden¬ 
tiary value of. 

The evidentiary value of a Hoad Oess Return, 
which was made by a prcdecessor-in* interest 
of the tenant deft., is very considerable in favour 
of the plff. landlord and against the deft, 
tenant. S. 95 of the Bengal Cess Act is not 
ezbauative but merely limits the application of 
8. 31 of the Evidence Act, and excludes Road 
Oess Returns when they are sought to be 
admitted in favour of the person by or on behalf 
of whom they have been Bled. 30 Cal. 1033, rel. 
{Mookerjee and Carnduff, JJ.) Mohendba 

Narain BmaHv. ajodhya pbosad Sinoh. 

18 1.0. 261 = 19 Oal. 1005. 
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BENGIL SURVEY ACT (V of 1875). S, 6. 

-S- Proclamation* 

The proclamation required by 8. 6 applies to 
a survey carried on under 8s, 4 and 6 of the 
Act. {Mullick and Jwala Pta^ad. JJ.) JUDAji 

Raut u. Emperor. 2 Pat. L.J. 18= 

38 I.C. 744 = 3 Pat. L.W. 429 = 

18 Cf.L.J. 360. 

- S. 40 ii]^ Order under^Nattire of, 

A possessory order under 8. 40 (1) of the 
Bengal Survey Act bears analogy to a decision 
under 8, 34 of Regn. VIII of 1823, The order, 
until reversed or modified by competent autho¬ 
rity has the force of an order of a Civil Court 
declaring the parties to be in possession of the 
land in accordance with the boundary as deter¬ 
mined by the Collector. (Moohetjee and Pan^ 

ion, JJ.) n.H. Maharajah of Gooch Behar 
V, Raja Mahendra Ranjan. 

66 I.C. 923 = 84 O.L.J,468. 

- S. 41 — Order of Collector — Cr.P. Code 

S. 145. 

Order of Collector under B. 41 is equal to a 
decree of a Civil Court and the Magistrate 
should pay regard to it in prooeeding under 
8 . 145, Cr.P.C. {Teunon and Beachcroft* JJ.) 
SHRINATHA ROY V* PROBHAT OHANDRA. 

38 I.C, 333 = 18 Or. L.J. 301 (Gal,). 

-Sa. 41 and 68 —Decision under—If 

binding on Civil Courts, 

A decision under the Survey Aot based on a 
partition map made behind the pifis. is not 
binding on the Civil Courts upon a question of 
title. {Ghaiterjee and Chapman, JJ.) William 
Graham v. phanindra Nath Mitteb. 

31 I.C. 41 = 19 C.W.N. 1038. 

- S. 41— Powers under—Collector can 

delegate to Assistant Settlement Officer, 

Revenue Officer appointed with the additional 
designation of a Settlement Officer is vested 
with the powers of a Superintendent of Survey 
under the Bengal Survey Aot, and he has the 
powers of Golleotor under S. 41. Ha has power 
to delegate his fuootiona to an Assistant Settle- ; 
ment Officer. iCoutis and Ross, JJ.) Babu 
Balgobind Kumar v. Beeari Lal. 

66 I.C. 471 = 3 Pat. L T. 617 = 
1922 Pat. 114=1928 P. 96 (2). 

-8 . 41 — Order of Collector under, 

eperaies as an order of Civil Court, 

The order of a Collector under S. 41 of the 
Bengal Survey Aot, determining the boundary 
of au create, operates as the order of a Civil 
Court declaring the parties to be in possession 
of the lands in aooordanoe with the boundary 
as determined by the Golleotor, (Rds and 

Adaniif JJ ) pabbhugbaban v. Sbgbbtart 
OF Btatb fob India. 6 F. L.J, 6i<- 

61 I.C. 46 = 2 Pat. L.T, 118. 


BENGAL TENANCY ACT (Vlll of 1889). 

X • 

; •* S. 41—Order under operates os order 
of Civil Court — Limitation — Presumption — 
Burden of Proof, 

An order under 8. 41 of the Bengal Survey 
Aot has the force of sT Civil Court decree and^ 
a suit to upset the order must be brought 
within IS years from the date of the order.- 
The order is not void simply because no 
boundary pillars were set up. It will be pre¬ 
sumed that the boundaries were duly laid down 
and the burden of proving the contrary lies on 
the person alleging it. {Das and Adami, JJ.) 
RAFIQ UN-NISSA V, KESHWAB NABAIN^ 

Singh. 59 I.C. 840 (Pat.) 

-S. 45— Scope of. 

The latter part of S. 45 of the Bengal Survey 
Aot does not require the publication of a- 
proolamation previous to the demarcation of 
land. {Mullick and Jwala Prasad, JJ.) 
JUDAGI RAUT V. EMPEBOR. 2 Pat. L.J. 18=^ 

38 I.C. 744 = 3 Pat L.W. 429 = 

18 Cf. L J. 860; 

-S, 62— Applicability of. 

* 

If a plff, suing for declaration of title and-^ 
confirmation of possession, or in the alternative^ 
for recovery of possession of land, which has 
been the subject of survey proceedings, has been> 
in possession all along and has never been 
dispossessed. Section 62 of the Aot will be a bar- 
provided the proceedings of the Asst, Superin¬ 
tendent of Survey were otherwise regular. 
But if there has been dispossession since tha 
order of the Aset. Superintendent, then the suit 
will be one for declaration and reoovery of 
possession and the section does not apply. 

{Mullick, J.) Janakdulabi KOBB v. SHBOaP 
Maharaj. 41 I.C, 86 (Pat.). 

-8. 62— Suit for possession, 

a 

8. 62 does not apply to a suit for poBsession 
on dispossession by reason of Survey and Settle¬ 
ment proceedings. 14 0. W. N. 366, Diet. 
{ChamUr, 0. J. and Jwala Prasad, J.) Naval 
K isHOBB Nath Sahi Deo v. Jalbsbwab 
Dayal Singh. 40 I.C. 988 (Pat.)., 

BENQAL TENANCY ACT (YllI of 1868). 

- ;—Chapter XIY—Execution of rent decree 

— Objection to, can be raised by tenant-^ SpeciaV 
procedure under Chapter HVJSfftci of. 

It is oompetent for a tenant against whom a- 
decree for arrears of rent has been paised, to 
raise an objection in the execution proceeding, 
that execution of euoh a decree is barred tinder 
the special provisions of Chapter XIV of the- 
Act. Suoh an objection cannot be taken if the 
decree is executed as a decree for money under* 
the provieions of the Civil Procedure Oode»- 
iChaiterjea and Panton, JJ.) ATin^OHANDRA* 
Basu V, Abifsbaie. 68 I.O, 810 (OaL^ 
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BBNGIL TBNINOT IQT (YllI of 188B). 

- —^Non~iran9f$rable holding — jRecatvin^ 

rent after tramfer—No ejectment. 

Where after transfer of a Don-traueferable 
holding dakhilae were received by transferaes 
from plaintiffs who were then Ijaradats and 
after plaintiffs had become landlords by 
purchase of the proprietory right, and the aot 
of the agent of plaintiffs in receiving the cent 
from the transferee was not repudiated by the 
plaintiffs, the transfeiee could not be 

ejected. (Tfafmsfes/and Ghose. JJ.) Mahombd 
Kasiruddin prodhan V. bani kanta Das. 

1923 Gal. 920. 

- Applicability. 

The Bengal Tenancy Aot does not affeot 
rights of occupancy acquired prior to the pas¬ 
sing of the same. {WalmsUy and Ghose, JJ.) 

bhajam sheikh V. Balai Babkab. 

1923 Cal. 37B. 

- Applicability — Swtf to eject under 

tenant is governed by the Act, 

Where the jama of an under tenanoy con¬ 
tained at the time of its creation agrioultural 
land as well as homestead, b. T. Aot applies 
and not T. P. Aot. {Netobould, J.) ABHATPADA 
81BCAB V. ATOR Dome. 

67 I C. 66 =i 1923 Cal. 294 (2). 

- Interest of an under-raiyat in Bengal 

is not heritable^ 

The interest of an under-raiyat in Bengal is 
not heritable. 31 Cal. 767 (F. B.). Referred to. 
{Newbould and Panton, JJ.) SUTU BIBI v, 
JAMINI BUNDARI GUHA. 1922 Cal. 89, 

-Raiyati holdings purchased before the 

Amendment Act, if subsists as such. 

With regard to the raiyati holdings acquired 
before the Amendment Act. cf 1908, oame into 
foroe theoooupanoy right would be extinguished 
the holding itself subsisting as a rat^a^i bold¬ 
ing. {Chaiterjea and Panton, J J.) Prafulla 

Nath Tasore v, Bboy. of state. 

68 l.C. 892 = 26 G.W N. 100 

- Suit by purchaser of patni to eject 

defendant as tfespasser—Burden of Proof. 

In a suit by a purchaser of a patni at a rent- 
sale, to eject the defendants as a trespasser it is 
for the pif. to show that the Zemindar was in 
possession of the lands before the creation of 
the patni, and that the possession of the defeod- 
ants commenced after the patni oame into 
existence or that such possession was not 
adverse. (N. R. Chaiterjea and Greaves, JJ.) 

Munmotha Nath Mitteb v. anath 
BUNDHO Pal, 61 l.C. 4fl9 = 2S C.W.N. lOB. 

•- Under raiyat, cannot sub-let or transfer 

his rights* 

The Aet does not give an under-raiyat, a 
eight to ereata a aub lease so as to by valid 


BENGAL TENANCY ACT iVlll of 1838), 

against the raiyat. The right of an under- 
raiyat are not transferable. {Huda and 
Panton, JJ.) GOPAL MOLLAH v. MAFIDEN- 
NBSSA Bibi. 61 I.O. 200 fCal.). 

-Ex parte decree for rint—Party not 

eniiiled to same rate for all time, 

A party ought not, beoause he obtained an 
ex parte decree by keeping back the record, to 
be entitled for all time to get rent at a rate 
other than that whioh is provided for by the 
Bengal Tenancy Aot. (Fletcher and Cuming, J J.) 

Pabafulla Nabain Majmudab V. Palku 
Mahanunao. 98 LC. 122 = 28 C.W.N. 860. 

- Scope and effect. 

The Aot is not a complete Code and it does 
not incorporate the general principle of the law 
of contract. It does not affeot the doctrines of 
equity jurisprudence which may be applied to 
the disputes between landlord and tenant. 
(Mookerjee and Cuming, JJ*) Bauandas v. 
Nilmadhab. 44 Cal. 771-89 l.C. 764^ 

20 C.W.N, 1840»24 G.L J. 941. 

- Entry in Record of Rights before 

amendment of 1898—Wo presumption of correct’ 
ness-—Agreement by parties. 

An entry made, after the deoision of a dispu¬ 
te, in a Record of Rights before the amend¬ 
ment of the Bengal Tenanoy Aot by Aot III of 
1898 oannot be presumed to be oorreot. The 
parties may also agree that the entry is not 
oorreot though they do not agree as to what 
should be substituted in its plaoe. (Mookerjea 
and Beachcrofi, JJ.) BOBHan BAKSH o. 
BiRENDRA KISHORE MANIKYA BAHADUR. 

30 l.C. 989(2) = 22 C.L J. 144. 

- Lakheraj^Ejectment- Existing from 

Permanent settlement not incumbrance to be 
annulled — Regulation XIX of 1793, 8* 6— 
construction of—Tenures of insignificant area — 
Presumption. 

In 1793 the Government resumed all classes 
of invalid tenures but it did not think it neoes- 
sary to resume Lakeraj tenures of insignifioant 
area. When it is found that the defendants 
i have been holding only a certain portion of the 
land as a Lakberaj tenure from a time before 
the Permanent Battlement out of the total area 
of the land in dispute, the plaintiff is entitled 
to eject the defendants from the remaining 
area of the land in respeot of whioh the defend¬ 
ants are obviously trespassers, (Rampini, 
A.C.J. and Eyves, JJ.) TaraKISHOBI CHOU- 

DHARi V. Nabin Chandra Karmoeab. 

80 l.C. 98 = 21 C.L.J. 687. 

{ -- Applicability of, to rent sale—Decree 

■ under Btngal Rent Act (1869), 

When a rent decree was obtained before B.T. 
Act oame into foroe but sale in execution took 
plaoe alter its ooming into operation the rights 
of the parties are governed by B.T. Aot and not 
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BENGAL TENANCY ACT (YIII of 1885). 

by Bengal Renb Aot (1869). {Mookerjee and 
Carnduff, JJ.) Birendra Ktshore v, 

AHMED ALl. 

13 I.C. 479 = 17 C.W.N. 619. 

- Scope of — Bomestead, 

Obiter dictum :—The provisions of the B.T, 
Aot apply to homestead of a person who is a 
raiyat although holding land at another village 
under different landlord. and Teunon, 
JJ.) Harihar CHATTOFADHYAYA V. Dinu 

Bbra. 14 C.L J. 170 = 10 I C. 139 = 

16 G.W.N. 336. 

- Non-transferable occupancy holding-^ 

Sale in execution of money decree is valid by 
custom. 

The decree-holder, not being the landlord of 
the holding oan, against the will of the jadg- 
meot'debtor and without the express consent of 
the landlord oause a portion of the judgment 
debtor's oooupanoy holding to be sold in execu¬ 
tion of a money decree there being local custom 
of transferability. {Dawson Miller^ C.J., Das 
and Adami,JJ.) BUNDAR MOHAN v. Ghana 
Raut. 3 Pat. L.T. 203 = 1922 Pat. 114. 

-8 Qi ( 5 ) —' Bent '— Cess — Bengal 

Drainage Act, (1880), S. 42 (a). 

Money payable under Bengal Drainage Aot, 
S. 42 (a) is * rent’ within S. 1, 01, (5), B.T. Aot 
and the decree for such money is rent decree 
within Ch. XIV of the B.T. Aot. (Ghatterjee 
and Greaves, JJ.) Manmatha Nath Mitter 

V. anath bandhu pad. so i c. 222 = 

23 C.W.N. 201 . 

- S. 2 (2) —Extension of, to Orissa^Be- 

peals old Bent Law. 

Chapter XIV of the Bengal Tenancy Act, 
after its extension to Orissa repeals so much of 
any Aot including Act VIII of 1865, as is in¬ 
consistent with it. (Lord Dunedin) Lakshmi 
Dar Mahanti V. Ratnakar Mahapatra. 

48 1 A 123 = 25 C W N. 1009 = 
40 H.L.J. 346 = 14 L W 838 = 
(1921) M.W.N. 399 = 3 U.P L.R. (P C ) 23 = 

2 Pat. L.T. 433 = 
61 I C. 1 = 80 H.L.T. 32 = 
48 Cal. 811 (P C.). 

-S. ^^Successive leases — Bights of lessee 

—Liability to pay rent. 

Under the Bengal Tenancy Aot the question 
of the status of a tenant is not without impor¬ 
tance and it would introduce confusion into the 
administration of the Aot to say that if a 
holding be leased by tbs landlord for the pur¬ 
pose of cultivation first to one ryot and then to 
another the second ryot would be entitled to 
oolleot the cent payable by the first. {Richard¬ 
son and Suhrawardy, JJ.) Bhbikh 

SONGSOR ADI V. -JAGANNATH PaD, 

87 C L.J. 263 = 1923 Oal. 368. 


BENGAL TENANCY ACT (YllI of 1888), S. 3. 

-8. 3 — Rent—Immediate payment not 

necessary to create tenancy—Waste land. 

The immediate payment of rent is not an 
essential factor in the creation of a tenancy. It 
is by DO means unusual for waste lands to be 
granted to a tenant by bis landlordwith a stipul¬ 
ation that no rent shall be payable until they are 
brought under cultivation. There is nothing 
in the Bengal Tenancy Aot which prevents such 
an arrangement. (Dawson Miller, C J,. and 

Mullick, J.) Chatter Kdmari Debi v, 
Pratapdhuj Bingh and others. 

67 1.0. 839 = 1923 Pat. 176. 

-Ss. 8 and 50 ^ Bomestead land created 

before T, P. Act must be presumed to be non- 
transferable. 

When a landlord sues a person on the allega¬ 
tion that be is a trespasser and that person sets 
up a transfer from a tenant, it is for the defen¬ 
dant to prove both the tenancy and validity of 
the transfer and in the absence of evidence to 
the contrary, homestead land comprised in a 
tenancy created before the Transfer of Property 
Act, 1882 was passed, must be presumed to be 
Don-transferable. 

Where the defendants deny the fact that the 
present holding came into existence before the 
Transfer of Property Aot it is for the plaintiff to 
prove that the tenancy came into existence 
before the Transfer of Property Aot. {Kuhoant 
Sahay, J.) MahadeO SarAN v. Dharamnath 
Sahay. 72 I.C 662 (Pat). 

-S. 3 — Estate^Municipal area. 

Lands within Municipalities are within the 
scope of Bengal Tenancy Aot unless expressly 
excluded by notification of Local Government. 

{Das, J.) Kadi Bahu v. Girdhari Misted 

so I.C. 778 (Pat), 

-Ss. 8 (3) and 4 —Zerait land—Lessee 

of, is tenant only during lease — Sections do 
not create rights, 

Ss. 3 (3) and 4 of the B.T Aot do not sepa¬ 
rately or oonjointly create or oonfer upon any 
one any status or right. They are' mere 
definition seotions Bpeoifying the classes of 
tenants to which the Aot applies. A lessee of 
Zerait land is a tenant under S. 3 (3) only 
during the oontinuanoe of the term on the 
expiry of which be becomes a trespasser. (Sir 

John Edge.) Mahanth Jagarnath DAS v. 

JANKI SINGH. 43 M L J. 58 = 

26 O.W N. 883 = 35 O.L.J. 306 = 
(1922) M.W.N. 410=1 Pat. 340 = 
31 M.L.T. 281 (P.C.) = 66I C. 887 = 

3 P.L.T. 197 = 
49 LA. 81 = (1922) P.C. 142 = (P.Q ). 

-Sa. 3 (8) and 4— Tenant-^Who is. 

A person holding a maintenance grant on 
condition of paying a proportionate share of 
Government Revenue is a tenant, {Carnduff 

and Richardson, JJ.) Dwarka Nath v, Dam 
Burudar Mohapatba. 88 Cal. 278= 

9 I.C. 894 = 13 C.W.N 266. 



402 


401 CIVIL DIGEST, 1911—1923. 


aBNOJLL TBN4N0Y AGT (Ylllof 1885). 8. 8. 

■ " ■ ■■ 8. 8, cl, for damag$s for use 

and occupation — 1$ jxot a suit for rent—Decree 
ts 0xccu^ab2e under the C,P Code, 

Where a oo-aharer landlord brings a suit for 
that which ia payable to him by a tenant for 
the use and oooupation of hia share of the land 
the suit is not a suit for rent as defined in 3. 3 
el. 5 of the B. T. Act. Consequently a deoroe 
passed in the suit is not a deoree under the 
B.T. Act and must be executed under the 
O.P. Code and not as a decree for rent under 
the B T. Act, ICoutts and Das, JJ.) MAHA¬ 
RAJA Kbsho Prasad binqh v. Ramdbni 
8IN0H. 2 Pat. 183«4 Pat L.T 689 = 

74 I.O. 454 = 1923 P. 897. 

—- . Sa. 8 (5) and 105 —Damages for wse 

prior to assessment of rent is rent'*—Not 

cognizable by Small Cause Court, 

A suit by a landlord for damages for use and 
oooupation of land prior to rent being assessed 
on it under S. 105 of the above Act as kabil- 
lagan holding was held to be a suit for rent” 
under 8. 3 (5) of the Aot, of which no Small 
Cause Court could i ake oognt^iinoe. {Boe and 
Jwala Prasad, JJ ) Mahadbo Rai v KESHO 

PBBSHAD 81KQH. 

1 Pat. L W. 45 = 37 l.C. 909 = 
2 Pat. L J.97 = 1917 Pat. 81. 

Sb. 3 (8; and 11— Nimhowla tenure — 
Transfer o/. 

Howla tenures of Baokerganj are permanent 
tenures under 8. 3. ol. 8 and oan be transferred 
and bequeathed like other immoveable property 
under B* 11. If suoh a transfer is notified to 
the landlord he cannot claim its rent against 
the first tenants. {Mookerjee and Beachcroftt 

JJ.) Pbomodb Ranjan Ghosh V. abijan 
BIBI. 25 l.C. 873 (Cal.) 

4 

-S. 8 (9), 30, 182—“ Holding,** does not 

■include—Undivided share. 

An undivided share of land is not a * holding ’ 
within 8. 3 (9) of the Act and the phrase 
'paroel' in that clause means entire parcel, 
Therefore 8 30 has no application when the 
tenancy ol a raiyat is an undivided share of 
land. (Newbould and Panton% JJ.) BlNAYAK 
DAS V, BAMINUDDT. 

59 l.C. 209 = 24 G.W.N. 1022. 

. ■■■■Sa. 3 (9), 30 and ^Purchaser of 

share in a separated holding, 

A purchaser of share in a separated holding 
cannot sue the raiyat of both the shares for 
enhanoemeut of his share alone without joining 
the other co-sharers as plfi. A purchaser is not 
the landlord of a holding within B. 90 and 
the owners of the separated shares of the 
bolding are still joint landlords under 8. 1. 
iSharfudditt and Richardson, JJ*) HEMANTA 
^UMABI DBBI V* KUDSUMANNES8A BiBI, 

15 l.C. 847 (Gai). 


BENGAL TENANCY AOT (Ylll of 1885), 3 4. 
—8, S (9)— Bolding howla. 

The undivided share of howla does not fall 
under the dofinitiou of ^holding’ nor under 
8. 30, B.T. Aot ; the landlord of the share is not 
therefore entitled to maintain an enhanoemcnt 
suit {Harrington and Mookerjee, JJ J Par- 
BATTY DEBYA V, MaTHURA NATH RANERJI. 

40 Cal. 29 = 16 O.W N. 877 = 19 1 0 433 = 

16 C.L J ■ 9* 

-3. 3 (9) “ Holding, ” meaning of —// 

includes lands of uuder-raiyat— Purchaser if 
can annul encumbrance. 

Unless speoially mentioned, the word “ Hold¬ 
ing ” has the meaning assigned to it under 
8. 3 (9 k it does not include land held by an 
under-raiyat under Ch ipter XIV. and it cannot 
be sold in execution (or arrears of rent so as to 
give the purchaser a right to annul enoum- 
branoes created by the under-raiyat, (D. 
Chatterjee and N. Chatterjee, JJj ABSA- 
DULIiA u. MuNSEB ALI 16 C.W.N- 831 = 

11 1.0, 349 = 16 C.L J. 539. 

-Ss. 3 (10) and 2Q — Settled raiyati-— 

Holding land in village. 

For a person to become a settled raiyat with¬ 
in 8. 20 of the B. T. Aot by holding land as a 
raiyat continuously for a period of 13 years it 
is neoassaty that he must hold I?-nd in a 
“village” continuously during the whole of 
that period. The fact that the area within 
which such land is situated wis st some time 
declared to be a “ village ” is of no avail as the 
declaration cannot have retrospective effect. 
{Chatterjee and Panton, JJ.i Sreemanto 
Bharasa V. PORT Canning liAND Improve¬ 
ment Co., Ltd. 35 l.C. 330 (Cal.), 

-S, 4— Raiyat — Under-raiyat— Culti¬ 
vation, 

Where a tenant is not a cultivator, he is not 
an under-raiyat or a raiyat under B. T. Aot and 
his liability for ejectment does not depend upon 
the provisions of tbe Act. The nature and the 
r.erminability of the tenancy must be as¬ 
certained before tbe determination of the 
sufficiency of notice entiiling the plfi- to a 
decree in an ejectment suit (Mookerjee, 
A.C.J, and Fletcher, J.) Gayanate v. ANU- 
KULCHaNDRA. 58 l.C. 833 = 32 C.L.J. 6. 

-S. 4— Definition of " under-raiyaV\ 

A tenant holding under a raiyat at a fixed 
rent or as an occupancy or non-ocoupanoy 
raiyat is an under raiyat (Mookerjee, A. C.J. 
and Fletcher, J.) Kali Das Chakkbavabty 
V. NaSARAT. 58 l.C. 413 = 32 C.L J. 130 

-Si. 4 and 103— Scope of—Landlord 

and tenant — Non-agricultural land within 
Municipal limits. 

In its general scope, the Bengal Tenancy 
Aot is a law for agricultural landlords and 
tenants. “Tenant” and “landlord” in 8. 105 
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BENGAL TENANCY ACT (YIll of 188S), S, 4. 

of the Bengal Tenancy Act mean, reapeofeively, 
a tenant and a landlord as dedoed in 8, 4 of 
the Aot. The section is nos applicable to non 
agricultural lands which are situated in a 
mufassal municipality and occupied by tenants 
who are engaged in trade or other non-agricul- 
tural employment. (Woodroffe and Smitkett 

JJ.) Bipradas Pad Chowdhry u. azam 

OSTAGAB. 32 I C. 412»46 Cal. 441. 

-8. 4— Raiyat at fixed rate of rent and 

occupancy raiyat^Distinction between ihtir 

privilegee, 

A raiyat at a dxed rate of rent is competent 
to create a permanent heritable interest in 
favour of his grantee although the latter is an 
under-raiyat. An occupancy raiyat is not com¬ 
petent to create in favour of his grantee a 
permanent heritable under^raiyati interest. 
Where the grantee is an undtr raiyai of an 
occupancy raiyat, his interest is not heritable. 
[Mooherjee and Richardson, JJ.) MSHEB ALI 
V. Kadai Khadashd 19 G.W.N, 1129=- 

29 I.C. 461=»27 G.L.J. S79. 

-Si. 4 and 5 — Occupancy ryot or tenant 

at a fixed rate. 

A habuliyat under which the tenant held the 
land from 1875 did not show that it was in 
renewal of a previous lease and there was no 
evidence of the existence of any tenancy before 
the kabuliyat was executed. Held, that it 
must be regarded as indicating the inoeptionof 
the tenancy, and that the tenant must therefore 
be an ocoupanoy ryot and not a ryot at fixed 
rate. (Ross, J.) HBNBY Hidd A Co. v. 
Bawan Thakur, 2 Pat. L.T, 609. 

-S. 4 —Not exhaustive. 

The classification of tenants in 8. 4 of the aot 
is not exhaustive. {Ghamier, 0. J.) JANAKI 

Singh v. Jagarnath Dass. 

42 I.C. 177 ===3 Pat L.W. 105=-(igi7) Pat 818. 

-S- 4 (8) (b)— Not exhaustive^ Occu¬ 
pancy raiyat---Rights of. 

Whatever might have been the earlier law, 
the oooupanoy raiyat enjoys under the B.T. Aot 
substantial rights in the land and his inter¬ 
est cannot be appropriately described as a 
* merely ’ personal right or personal privilege. 
The B.T. Aot is not a complete Code, 36 G. 34, 
ref. It nowhere purports to give an exhaustive 
enumeration of all the incidents of occupancy 
right. {Mookerjee, G.J., Fletcher, Chatterjee, 
Teunon, Richardson, Chaudhuri and Buda, 

JJ.) Chandra Bbnodb Eundu v. Sheikh 

ADA Bux. 48 Gal. 184= 

48 I.C. 858 = 31 G.L.J. 910 = 

24G.W.N, 8 (F.B.). 

-8 , 4 (3) (a) — Raiyat. 

A tenant who holds lands at a rent whioh has 
not changed from the time of the Permanent 
Settlement is a '*raiyai,” (Vieleher and 
Richardson. JJ.) ESHIBOD QOBINDA CHOW- 

dhuby V. Bajbndra Nabatan Shaha. 

88 LG. 94 = 27 G.L J. 281. 


BENGAL TENANOT AGT (YIll of 1885), S. 8, 

"7-S. 4 fS)—Scope of—Suit for declara¬ 

tion—Record of Rights is incorrect—Fixed rate¬ 
holding, 

A suit for a declaration that the Record 
of Bights is incorrect is not one under the 
Tenancy Aot; but nonetheless, the faot of 
long payment of rent at an unchanged rate may 
be taken as evidence to show that the holding 
was a fixed rate holding. [6 I.G. 3X7 ; 35 Cal, 
763 ref. to.] (Mullick, J.) PiBTHi OHAND 
Lad V. Mahomed Tahib. 8S I.C. 427= 

1 P.L J. 67 = 8 P.L W. 427. 

-S. 5—JVon-frans/era6ftf holding—Sale 

of for residential purposes—Recognition by land 
lord on payment of enhanced rent—Effect of. 

Where a raiyat oooupying bis homestead 
within the residential suburb of the Naraingunj 
Muoioipality as part of his uon transferable 
ocoupanoy holding first sold the rest ot the 
holding to a certain person, and next sold his 
homestead to the defendant, a pleader wha 
purchased it for the purpose of his residanoe 
and for carrying on his profession as a pleader 
in the local Civil Courts, was recognised by the 
plaintiffs landlords, on payment of salami and 
was granted rent reoeipts in the forms presorihed. 
in the Bengal Tenanoy Aot as for a kasht 
holding, while the rent previously paid waa 
now quadrupled : 

Held, in a suit brought by the plaintiff lor 
ejectment of the defendant after service of six 
month’s notice to quit terminating with the 
end of a year of the tenancy that the defendant’s 
contention that his tenanoy was in oontinuation 
of the old tenanoy of the out going raiyat was 
not maintainable, that the tenanoy originated 
in a fresh settlement with the plaintiffs and 
that in view of the purpose of which the new 
tenanoy was created it was governed by the 
provisions of the T. F. Aot, 16 C. 652 ; 19 
0. 489; 97 0. 205. ref. {Teunon and Abdul 
Majid, JJ.) HABBNDBAKUMAB ROY OHOW* 
DHUBY V. HABAKISHOBB PAD. 70 LG. 166 = 

26 G.W.N, 889 = 1922 Cal. 201. 

- S. 5—Lessee, if a tenure^holder or a 

raiyat. 

A lease was granted on terms that if a tenant 
settled on any portion of the land leased oat, 
the lessee would autcender to the lessor that 
portion and get in exchange for the same, lands 
of similar desoription. The lessee was not to 
out down any tree or to sell, to make a gift of, 
or to transfer any portion of the land in any 
way : Held, that the land was not settled with 
the lessee for the purpose of settling tenants 
thereon, and that the interest created by the 
lease was that of a raiyat. {Chatterjee 
and Duaval, JJ.). Gaziraddim MANUAL v. 

Gangabam. 58 I.O. 12 (Gal). 

i« A 

-— Ss. 5 and 199^AppNca&iN<y o/. 

The law in S. 6 applies to all tenanoiM- 
whetber created before ot after passing ot 
the Aot snbjeot to reservations in 8. 195» 
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{Tiuncn and Chaudhurit JJ.) Sboretary of 
State for India w. Jaday Chandra 
MisRA. 89 l.C. 409=121 G.W.N. 482. 

—B, 5— Tenure~holder — Ryoi^Evid$noe 
^Joie^^Mtaning of. 

The terms of a lease and the papers of the 
landlord showing that the tenancy was a raiyati, 
is not oonolusive as against the sub-leseees and 
they can prove from aurrounding oiroumstanoes 
and other facts that the leasee was nothing more 
than a mere tenure-holder in relation to them. 

The word " jote '' dees not. neoessarily mean 
the cultivator’s interest. (Chatterjee and 
Richardson, JJ.) Rajanikanta v, Yusuf 
ADI. 34 l.C. 92-21 O.W.N. 188. 

- S. 5 — Non^transferabh occupancy hold¬ 
ing, transferee of^ Co-sharer landlord-Recogni¬ 
tion of, 

A transferee of a non-transferable ocoupanoy 
holding, who afterwards obtains a recognition 
from some of the co-sharers landlords, gets a 
good title with regard to shares of those land¬ 
lords, and as suoh has the right to joint 
possession of the holding. (D, Chatterjee and 

Beachcrofi, JJ.) Umar ali v. Jadu Ram 

KAPADI. 32 l.C. 89S <Cal.) 

-S. a— Tenant's status determined from 

document, 

A tenant’s status most be determined only 
from the dooument and if it is clear, no subse¬ 
quent dealings of the tenant should be oonsider- 
ed. {Chaudhuri and Newbould, JJ.) PbotAB 
Oeandba V. Mohbndba Lad. 

82 1 C. 717 (Cal.) 

-8. 5— Lease—Zuripeshgi —[Raiyat 

taking-^Effect o/. 

A lease which is not merely a contract for 
the cultivation of the land but which also 
oonetitutes a valid security to the servant for 
the sum advanced cannot give rise to a olaim 
to a raiyati interest. A raiyat does not lose 
his right to acquire ocoupanoy rights in the 
land by taking a Juriyeshgi lease thereof. 34 O. 
372 ; 10 C.W.N. 351. rel. on. (Chatterjee and 
WalmsUy, JJ.) Lad Bahdaub Saha v. 
M. Mackenzie. 20 l.C, 781 = 19 C.W.N. 229. 

I —S- a— Landlord and tenant — Lease — 
Construction—Option to tenant to take seitle- 
meni on revised Jama— No offer of revised 
Jama by lessor—Holding over on same terms. 

Because as a matter of a fact a man does not 
have a tenant under him it does not follow 
that he must be a raiyat whatever the nature 
of his holding. Whether the leave was granted 
for the purpose of cultivation depends upon the 
facts existing at the inception of the tenanoy. 
When a settlement provided that after the 
expiry of the lease the tenant should either 
accept a revised jama or give up his lease and 
the Collector never revised it held that the 
tenant was not only entitled but bound to go on 
^paying the same tent. A parson who is in the 


BENGAL TENANCY ACT (Vlll of 1888), S. 8. 

shoes of the Oolleotor and who never asked the 
tenant (or any revised 7 ama must be bold to 
have acquiesced in the tenant’s holding on tbe 
same terms. (Bolmwood and Chapman, JJ*) 

Upendra Nath v, Bhairad chandba. 

18 1 G. 471 (Cal.) 

-—S. 3— Application to Bankhola land. 

Sankhola land is agricultural land and the 
Bengal Tenanoy Act applies to it; it is enough 
to show that a land is agricultural if any kind 
of grass is cultivated upon it. (ChaUerjee, J.) 
SARGAPATI V, Karmadhan Babua. 

11 l.G. 942 (Gal.). 

-S. 8 —Character of tenancy — Hew~ 

detetmined. 

To determine the character and purpose of a 
tenanoy where tbe same is not clear from the 
terms of tbe lease, importance should be 
attached to the surrounding oiroumstanoes and 
the subsequent conduct of the parties. But 
where the original grant is clear on tbe point, 
subsequent oonduot of parties would not alter 
the oharaoter of tbe tenancy. (Chitty and 
N. Chatterjee, JJ). PROMODA NATH ROT v, 
ASIRUDDIN. 11 l.C. 262 = 18 C.W.N. 896. 

-8, S —Land let out for cultivation — 

Lessee is not tenure-holder—Presujuption under 
S. 6 (6) is not applicable where purpose of 
tenancy is knoivn, 

8. 5 (5) has no application to the case of a 
person whodoes not hold more than one hundred 
standard bighas of land, there will be no pre^ 
sumption as to his being a tenure-holder. The 
true scope and meaning of 8. 5 are that, where 
the purpose for which the tenanoy was original¬ 
ly created is known and clearly proved, no other 
presumption as to the tenanoy being otherwise 
than what the original purpose is, is admissible. 
If land is expressly leased out to a person for 
the purpose of cultivation and he was prohibited 
from making settlement of it with any other 
person, or granting Shihmi patia thereof, or 
using the land in any way which would inter ¬ 
fere with cultivable nature thereof, the lessee 
is only a Shikmidars and not a tenure-holder 
under 8. 5. (Jwala Prasad and Bucknill, JJ.) 
Beni Chaudhuri v. Tbiloke Nath 
TEVi’ABI. 1922 P. 428. 

8. 5— Tenure-holder — Pradhan in 
Sonthal ;Parganas. 

Pradhan in Sonthal Parganas is not a tenure- 
holder within B.T. Act but has a mixed statue 
of Jaith Raiyat and Ijardar. (Coutts and 
Sultan Ahmed, JJ.) RAM ChabAN BINGH 
V, E.W. Berry. 58 l.C. 43 (P»t.) = 

8 P.L.J. 686 = 2 U.P L.R. Pat. 7 = 

1921 Pat. 8. 

-S. 5—*Jot$dar"—Meaning—'*Jetidaf" 

may mean either tenure-holder or raiyat. 

(Mullick, J.) Ganga ram Bai V, Magda 
BAKSHt 84 I.O. 188 (Pat.), 
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BENGAL TENANCY ACT (VIII of 1885), S. 5. 

-8 s 5 (1) and (2) and ±%^Raiyat and 

tenure-holder—Grantee of Ghur lands for recla¬ 
mation and letting at a profit to cultivators — 
Grantee not a raiyaCt but a tenure-holder* 

The question whether a person is a tenure- 
holder or a raiyat is ultimately one ot fact. 
One must look to the attendant oiroumatanoes 
to judge ol the purpose for which the lands are 
granted. 45 I A. 72, ref. In 1883 appellant’s 
predecessor acquired from the Government 
extensive ohur lands in Bengal for the purpose 
of re-claiming them and then letting them at a 
profit to cultivators. There was some evidence 
that on occasions prior to 1885 the Board of 
Revenue and its subordinates had treated the 
holding as rpoti ;—Held, that the appellants 
were tenure-holders within 8. 5 of the Act and 
that S. 19 which saves occupancy rights, aooru- 
red to ryots prior to the Act, did not apply as 
neither the appellants nor their predecessor had 
held a ryoti interest in the laud. {Lord 
Sumner) RAJANI KANTA GHOSB V. SECRE¬ 
TARY OF State fob India. 

31 l.G. 226 = 46 Cal. 90 = 
23 C.W.N. 649 = 45 I A. 190 (P C.) 

-Sa. 5 (1) (4) (S| and 103-B—Tenure 

holder or raiyat — Lease oi over lOO bighas of 
land to non-resident men for reclamation — 
Entry in Record of Rights. 

In determining the status of a tenant, viz,* 
whether be is a tenure-holder or a raiyat, two 
elements have to be borne in mind, firstly, the 
purpose for which the land was acquired, and 
secondly, the extent of the tenure or holding. 
The law assumes the raiyat to be the actual 
cultivator of the soil, either by bis own labour 
or of members of bis family or by hired 
labourers and it assumes also that ordinarily a 
larger area than lOO bighas would make cul¬ 
tivation by the personal agency of the tenant 
improbable. Land of more than 250 aores was 
leased to a resident of another place permanent¬ 
ly at fixed rent, with a view to its reclamation 
at the lessee’s expense and by his own efforts 
“by ouUivating it or having it cultivated.” 
HigZd, that it could not be said that the purpose 
was, primarily or otherwise that the demised 
land should be cultivated by bis personal 
agency. The lease being at best equivocal the 
oironmstaooes could be looked at, to judge of the 
purposes for which the lease was acquired and 
to determine the status of defendant. 

The presumption arising under 8. 103-B of 
the B. T Act from an entry in the Record of 
Rights that the tenant was a raiyat and was 
held to have been rebutted by the evidenoe. 
{Ameer Alt*), Debendba Nath Das v. Bibu- 

DHENDRA MAN SlNGH BHBA MARAI ROY 

45 Cal 805 = 45 I.A. 67 = 
5 P.LW. 1 = 27 C.L.J. 848= 
45 I.C. 411 = 22 C.W N. 674 = 
16 A.L.J. 522 = 28 M.L T, 384 = 
(1618) M.W.N. 879=20 Bom. L.R. 742= 

85 H.L.J. 214 (P.G.). 


BENGAL TENANCY ACT (YIII oi 1886). S. 5. 

-a. 3 ( 1 ) and {2)—~Tenure-holder or rai¬ 
yat— Test of—Letting out to others. 

To determine whether a tenant is teoure- 
holder or raiyat the nature of the holding in its 
inception should be taken in to consideration. 
A tenant who having acquired a right to hold 
land for purposes of cultivation lets out the 
land to strangers for oultivation is tenure- 
holder, not a raiyat, {Greaves, J-) Raj 
Mohan Dhupi v* Harbndra Ohandba. 

* 50 I.C. 468 (Gal.). 

-S. 5 (1) and {2) -Tenure-holder chang¬ 
ing status to prejudice of tenants and claiming 
to be raiyat, 

A tenure-holder cannot be allowed to change 
his status to that of a raiyat to the prejudioe of 
tenants on the land at the time of the change 
and even as regards tenants who enter upon the 
land after the obange, their status would not be 
prejudoially afieoted if the change in the statue 
of the tenure-holder is only in respect of an 
undivided portion of his tenancy and not in 
respect of the whole of that tenancy. {Walmsley 
and Panton, JJ.) ANNADA PRASANNA LAHIRI 

V. Baddla Mandad. 47 I.C. 985 (Cal.). 

-Sb. 5 (1) and (2) and ±0^ — Status of 

tenant— Tenure or raiyati interest-^-Test, 

The mere fact that a tenant has sub-let his 
land is not decisive of the question whether he 
is a tenure-holder or a raiyat. The purpose for 
which the right of tenancy was originally 
acquired is the test. The statutory presump¬ 
tion under 8. 5 (6) of the B. T, Act has no 
application when the terms of the original grant 
of a tenancy are known. In oases where the 
origin of tenancy is unknown or where the 
terms of a grant are ambiguous, the mode of 
user of the land and the evidence of the sub¬ 
sequent conduct of the parties may furnish a 
valuable clue to determine the original purpose 
of the tenancy. {Mookerjee and Walmsley, JJ.) 
SECRETARY OP STATE FOB INDIA V, DlO- 

AMBAB Nanda. 43 l.G. 48-27 C.L J.384. 

- 8.5(1) and (2)—Tenure or Rayati 

holding—Conduct — Circumstance . 

The subsequent conduct of the patties, and 
Burcouading oiroumstanoes may be gone iQtp 
to find out whether a tenancy is a tenure or a 
raiyati bolding. 5 C.L J. 532 ; 14 O.L.J. 38 I 
13 G.L.J. 485. rel. iSaMerson, O.J- Und 
Teunon, J.) abdud Wahbd Khan v. Nata- 

bab Ghose. 42 l.G. 280 (Gal.) 

< 

- -S. 5 (1)—' Bring it under cultivation 

by establishing tenants on it 

The seotion has nofr changed the pre-exiet in 
law by the addition of the aboye wotde, 
(Fletehtr and Teunon, JJ.) SBCr. OF Bta4b>v. 

GOBmD Prasad. • 

89 I.C. 989-91 O.V.N. 808. 
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S. 6 (1)—“ Btingi^ig (enante on it. 


It 


The expression '* or bringiog it under oulti- 
vatiou ” by establishing tenants on it did not 
change the pre-existing law. (Tewntm and 
Ohowduri, JJ). SECRETARY OF STATE FOR 

India v, Jaday Ohandra Misra. 

89 LO, 409 = 21 C.W.N. 4S2. 

——S. 8 (1) and (8)— Tenure'holder — 
jRaiyat — LeasB—Consiruction. 

A lease was made in order that the grantee 
might cultivate the land after making it fit 
for cultivation at bis own expense and by hia 
own eSorta. The grantee was to enjoy the 
land by ouUivating it or having it cultivated, 
by any means he might consider necessary for 
cultivating the same and the grantor was not 
to raise any objection thereto. There was a 
period of remission fixed, during which no 
tent was to be paid for the land. The rate of 
rent itself was fixed in perpetuity and a pre¬ 
mium was paid by the grantee to the grantor. 
The area covered by the lease exceeded one 
hundred bi^/zas* Held^ it was obligatory upon 
the Court to presume under 8. 6 (5) of the B. 
T. Act that the grantee was a tenure-holder ; 
and that the terms of the lease instead of rebut¬ 
ting supported the statutory presumption. 
The definition given in the section is not 
exhaustive. (Jenkins, O.J. and Mookerjee, J.) 

Bibudenra MAN Singh Bhramarbar kai 
V. Debbndra Nath Das. 

27 l.Q 432 = 20 C.L J. 140. 


— . , s, 5 (2)^Raiyat and under raiyat — 

Distinction between — Ejectment, 

The distinction between a raiyat and an 
onder-raiyat was recognised before the passing 
of the B.T. Act ; Acts X of 1859 and YII of 
1869 contemplate the existence of an under- 
raiyat. In a case governed by Act VIII of 1869 
an under-tenant who holds under a under- 
raiyat cannot be a raiyat and cannot acquire 
a right of occupancy, (Mookerjee, C.J., Flet¬ 
cher, J.) Kaminir Sundari Dasiv, Fra- 
SONNA Kumar Sid. 88 I.G. 662 = 

24CW.N 685. 


-S. 8 {2)~~Raiyaii land—Agricultural 

land—'Frool. 

The evidence of persons who have known 
the land for years and taken part in its oulti- 
vation and a osas return describing tbe land as 
agricultural are proof th^t the land was origin¬ 
ally agricultural. Tbe fuet that the land in 
question was in a subsequent ohitta described as 
bastu land is immaterial. Nor does the erection 
of a homestead on a portion of tbe holding 
affect its character. (Chatedhuri, J.) Anueud 

Ohandra ghakravarthi v. tdfani 
Sheikh. 53 I. c. 925 tCal ) 

— ■ ■ . 3. 8 (2)— Raiyat—Decision of Board 

of Revenue. 

Tbe droisioD of Board of Revenue that the 
^tenanl’s predecessor was a raiyat within 


BENGAL TENANCY AOT (YIII of 1888), 
S. 5. 

B. 6 of Act VIII of 1869, is not a determina¬ 
tion that he isia raiyat within 8 . 6, (Fletcher 
and Teunon, JJ.) Secy, of STaTE v. Gobind 
Prasad Babtk, 

39 I.C, 934 = 21 O.W.N. 808. 

-S. 3 {2)^Tenancy—^Oharacier of, as 

shown by tease—If conlcusive. 

Where a lease olearly shows by its terms that 
the tenant was given a raiyati holding, the 
character of the tenancy is not altered by the 
mere fact of the loseae subsequently letting out 
the land to others but it is open to a sub-lessee 
who was no party to the oontraot of lease to 
show that the real purpose for which the land 
was acquired by the lessee was other than what 
was Slated in the lease. (Chatterjea and 

Richardson, JJ.) Rajanikanta tJ. Yusup ah, 

84 1 C. 92 = 21 C.W.N. 188. 


-S. 5 (2) —Agricultural land—Raiyat — 

Under-raiyat —Raiyat letting land for markets 

There is nothing oonfiniag the operation of 
the B.T. Act to agricultural land except the 
definition of “ raiyat ” and the law governing 
raiyats deals with agricultural land. If a 
rat^af lets tbe land to an under-tenant for 
other than agricultural purposes, that does 
not take tbe land out of tbe operation of tbe 
Act. An uadec-raiyai’s interest is one carved 
out of the caiyati’s interest and must be govern¬ 
ed by the game laws. (Coxe and Ray, JJ.) 
BARHANUDDI CeOWDHURY V, Ladkhan. 

21 1 G. 48 (Oal.). 

—--S. 5 (2)—* Raiyat *— Agriculture — 

' Cultivation *—* Agrieuture '—Meaning of. 

A lessee of land let out for gracing cattle on 
it, may be a raiyat when the grazing is ancillary 
to oultivation but not otherwise. Whether it 
is ancillary to cultivation or not must be decid¬ 
ed with reference to the facts and circum¬ 
stances of the case. The term ‘ Agriculture * is 
wider than ‘ oultivation ’ and a purpose may 
not be ancillary to oultivation though connect¬ 
ed with agriculture. A lease for gathering 
fruits from tbe trees on the land is not a lease 
for agricultural purpcsep. 11 W.R 291 ; 14 0. 
W.N. 372, Dist. {Mookerjee and Beachcroft, 

JJ.) Hbadayet Adi v. Kadanand Singh. 

20 1 0. 382 = 17 C L J. 411. 


-8. 3 (2)— Raiyat — Meaning, 

A person who obtains a settlement from a 
joint fractional oo-sbarer without the assent of 
the other joint holders is not a raiyat within the 
meaning of the Act. {Holmwood and Chapman, 

JJ.) Kadir Baksh V, Ram Manikyadas. 

19 I.C, 395 (Oal.). 


-S. 8 (2) — Raiyat — Tenure-holder — 

Evidence of — Tests, 


A considerable portion of tbe land of a 
tenancy was brought under cultivation not by 
the raiyat but by tbe tenants settled by him on 
the land. Held^ that it may be inferred that tbe 
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raiyat has treated bimseH as a tenure-holder 
rather than as an oooupanoy raiyat. 9 G.L.R. 
449 and 11 Gal. 501, ref. A tenanoy vvas created 
for the pucpose oE reolamatioa and was not 
limited in duration and descended from father 
to son, and grandson. The rent fixed upon the 
excess land at one stage was based on the 
initial rent. The rent was progressive. On one 
occasion a transfer by the tenant was reoognized 
by the landlord. Bometime ago the tenant 
professed to be a permanent tenure-holder and 
executed a permanent sub lease still in force. 
In one instance the rent was i-tihanoed and the 
enhanced rent had been paid without protest : 
Heldt that the rent of the tenancy had not been 
fixed in perpetuity and oould be enhanced. 
{Mooksrjee and Beachcroft, JJ.) Bamafada 

ROY V. THE MIDNAPORE ZBMINDARI CO. 

IiTD. 16 l.G. 376=^16 G L.J, 322. 

- 8. 3 (2) — Raiyat—Members of a firm^ 

The members of a firm are capable of acquir¬ 
ing rights of occupancy, in land and when such 
rights have been acquired they will pass to the 
suooeasors-in-intereat of the original members 

of the firm. 25 W. R. 117 ; 4 Gal. 957 ; and 
11 Gal. 501, Ref. {Atkinson and Dass, JJ.) SRI 
THAKUR PARMOD BANABIHARI V. ATKINS. 

53 I.Q. 106 = 1 Pat L.J. 533. 

- S. 8 (5), 48 and 116— Raiyati —Zuri- 

peahgi lease—Cultivation of indigo —Occupawc^y 
rights—Notice to guii — Khudkasht land— 
Admission of tenant. 

On the expiry of the lease of the suit lands, 
the landlord sued to eject the defendant who 
resisted ejectment on the ground that be had 
acquired ocoppanoy rights therein and also 
because there bad been no notice to quit under 
S. 45 of the B.T. Aot. Held, that deft, had 
acquired oooupanoy rights in the larger of the 
two areas in suit, the High Gourt haying rightly 
found that that area was not the landlord’s 
private land and rightly held that there was 
nothing in 8. 116 of the B T. Aot which pre¬ 
cluded the acquisition of oooapancy rights. 
The deft, having admitted that the smaller 
area was private land, the High Gourt erred in 
going behind hia admission but should have 
held that notioe to quit was unneoeasary and 
given a decree for ejectment. 24 Cal. 272, diet. 
(Sir Arthur Wilson,) Damodar Narayan v. 
DABGIjIESH. 38 Oat. 432 = 9 l.G. 913 = 

38 I.A. 85 = 15 G.W.N. 343 = 9 M.L.T, 364 = 

8 A.L.J. 441 = 13 G.L.J. 512 = 
13 Bora. L R. 396 = (1911) 2 M.W.N. 182 (P.C ) 

- S. 5 (5i —Alluvial accretion — Person 

occupying without engagement with GovU is a 
tenant. 

Where a person occupies alluvial accretion 
without entering into an engagement with the 
Collector before taking possession, but he is 
allowed to remain in possession on payment of 
rent, he is a tenant—17 O.L.J. 431 ; 32 G.L.J. 
133, Ref. The Revenue authorities are compe¬ 
tent to make a malikana settlement of the lands 


BENGAL TENANOY AOT (YIII of 1888). 
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with a third person. 34 G.L.J. 779, Ref. 
(Mookerjeeand Cuming, JJ.) RanI Hbmanta 
Kumari Debi V. The midnapur Zamindabi 
Company. 85 O.L J. 493=1923 Cal. 28. 

-S. 5 {5)—Raiyati holding—Extent over 

100 bighas—Presumption, 

The presumption under 8. 5 of the B.T. Aot 
is rebuttable and evidence is admissible to show, 
that a holding although exceeding 100 bighas 
in area is in fact that of a tenure-holder, 
(Fletcher, J.) ABDUL Gani v. RADHIKA 
Mohan. 55 1 0. 249 (Gal.). 

- S, 3 (8 )—Applicability of—Presump¬ 
tion under. 

The section applies to tenancies created 
before the Aot. {Per Teunon, J.) The Act applies 
to agricultural tenancies whether created before 
or after the Aot. The presumption that any 
tenant bolding more than 100 bighas is a 
tenure-holder and not a raiyat is a rebuttable 
one. (Fletcher and Teunon, JJ.) SECY. OP 
STATE V. Govind Prasad Babie. 

39 I.C. 934 = 21 G.W.N. 305. 

-S. 5 (3)— Application — Presumption 

under—Retrospective operation. 

8. 5 (5) is not restricted to suits or proceedings 
between landlords and tenants only. The 
presumption under 8. 5 (5) applies to tenancies 
created before the Aot and also to those less 
than 100 bighas. S. 5 (5) is a provision of 
adjective law and oan have retrospective efieot. 
The fact, that rent of a tenure, was altered 
before 40 years, does not mean that the rent is 
fixed permanently. (Mookerjee and Cuming, 

JJ) Jagabandhu Saha v, Magnamoji 
DassI. 44 Gal. 535 = 36 l.G. 884 = 

24 C.L J. 863 = 22 G.W.N. 89. 

- S. 5 (5) — Presumption—Tenancy before 

Act, 

Though the presumption that if a man holds 
more than 100 bighas he must be supposed 
prima facie to be a tenure-holder is not applic¬ 
able to oooupanoy rights acquired by a raiyat 
before the Aot, yet when the questicn is 
whether the tenant was or was not a raiyat, the 
area should betaken into consideration. 1 W.R. 

68, foil. (Coze and Richardson, JJ.) Sarat 

OHANDRA ROY V. RATUBUDDIN. 

17 l.G. 227 = 16 C.L J. 271. 

- S. 3 (3) —Holding less than 100 bighas 

—Presumption that tenant is a raiyat, if arises. 

No presumption arises under S. 5, clause (5) 
that a tenant in oooupation of an area less than 
100 bighas in extent is a raiyat. (Mookerjee and 
Caspers, JJ.) TABA NATH v. ISWAB CHAN¬ 
DRA Das. 14 C,L J. 598 = 11 l.G. 164= 

16 G.W.N. 898. 

■■Sb. 5 (5) and iOS-B—Lease—Land 
exceeding 100 bighas—Settlement—Presumption 
—Record of Rights, 

The presumption under B. 5 of the B T. Aat 
from the fact of the area leased being over 
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100 bigliAB is a week one h • <i is rebutted by the 
pceaamptioQ arising under o. 103 of the Act as 
to the oorreotnesa of the entry in the Record of 
Bights. Held, that the lease at its inoeption 
being one for oultivation, the subsequent 
letting out of the land by the lessees did not 
convert them into tenure-holders. In constru¬ 
ing the lease, the intention of both the lessor 
and the lessee must be looked into. iMullick 
and Atkinson, JJ.) Kulwant Bahay v. 
BaBUBAM Tewari. 48 LG. 941=‘ 

5 Pat. L.W, 811 = 1917 Pat. 879. 

.. Si. 6. 60 and 109— Settlement of fair 

and equitable rent — Presumption of fixdd rent — 
Heritable tenure after p6r7nanent settlement. 

A landlord applied under 8. 105 of the B.T. 
Act for settlement of fair and equitable rent of 
a tenure created by a howla patta in 1333 B.8. 
expressly making the tenure hereditary with no 
olause about fixity of rent. 

Held, that though the pUintifi had 
realizing the same rent for a great many years, 
the rent was not fixed, and he was entitled to 
have a fair and equitable rent assessed. 

The mere faot that a heritable tenure was 
created could not by itself mean that a moku- 
rari tenure was created, (Chauduri, ^,) SRl- 
MANTA KUMABGHAEBABABTY V. SABAB ABI 
HOWIjADAB. 921 C. 702 (Oal.). 

-—S, 6— Assign7?tent of a part of a Taluk 

— Effect, 

Ho new tenure is created by assignment of 
part of a Taluk though the assignee gets a sanad 
from the proprietors. Rent of that part cannot 
be enhanosd. {Sanderso7i, G.J. and Mookerjee, 
J.) GHANDRA KANTA t). RAM KRISHNA. 

20 C.W.N. 1002 = 86 l.C. 707 = 

24 G.L.J. 279. 

-S. 6 (a)— Enhancement of rent, 

Burden of proof, 

8. 6 (a) of the B. T. Act prescribes that 
where a tenure has been held from the time of 
the permanent settlement, its rent shall not be 
liable to enbanoement, except upon proof that 
the rent is enhanoeable either by local custom or 
hy the conditions under which the tenure is 
held. Where there is co proof of looal ouatom, 
the Court has to determine, first, whether the 
tenures have been held from the time of the 
Permanent Settlement, and secondly, what are 
the conditions under which the tenure is held. 
(Mookerjee and Chotzner, JJ.) NUBUii Huq v. 
Maharajah Birendra Kishobb Manikya 
Bahadur. 88 G.L.J. 121 = 

72 LG. 979 = 1924 Cal. 183. 

- 8 , 7 — Liability to enhanced rent,- 

A stipulation that the tenure holder is to pay 
tent for lands besides those mentioned in the 
Eabuliyat which may be under his oultivation 
or which may be found in excess upon measure- 
Ihent indicates that rent is not fixed in per- 
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petuity atid heuoa the same can be enhanced. 
(Rampini and Sharfuddin, JJ ) 8URJA 

Prosad Sukul V. Midnavore Zkmindari 
Company, Ltd. 88 C.L J. 369. 

—I- —8. 7 — Enhancernent, Question of 

rights, cannot be raised in Second Appeal- 

Where the landlord se^ka to have the rent of 
a tenure-holder enhanoed, the first point for in¬ 
vestigation is, whether the rent is liable to en- 
hanoement. When this has been made out, 
the next point lor determination is, whether 
there is a customary rate payable by persons 
holding similar tenures in the vicinity. It is 
only when this has been answered in the 
negative that the rent can be enhanoed up to 
such limit as the Court thinks fair and 
equitable. Where none of these matters had 
been investigated in the Court of First instanoe 
nor raised there, the question oould not be 
raised on appeal. {Mookerjee and Cuming, JJ.) 

The Midnapore zemindary Co. Ltd., v. 

8R1DHAR MaHata. 49 Cal. 866 = 

36 G.L.J. 96 = 67 l.C. 775 = 

1922 Cal. 132. 

-Sa. 7, 80, 191 and 192— Elmans — 

Temporary settlement—Enha7icement of vent. 

A temporary settlement holder is not by 
virtue of 8a., 191 and 192 of the B. T. Act 
precluded from exeroising the ordinary powers 
of a landlord under 8. 7 or 8. 30 of the Act. 
Ktmans are tenures and therefore 8. 7 

applies to the enhanoement. 

The rent of a tenure is always liable to 
enhanoement unless the landlord has precluded 
himself by contract or is estopped by law and 
the mere fact that the parties have agreed that 
resort may be had to the Patni Regulation to 
recover arrears of rent cannot mean that the 
rent was permanently fixed. {N. R. Chatterjee 
and Duval, JJ.) JOGESH Chandra Roy v. 

MOKBUD ADI CnOWDHURI. 

23 C W.N. 945 = 34 1C. 890 = 

30 C.L J. 140. 

-S. 7 —Enhancement of rent — Liniita^ 

lion. 

In course of proceedings under Chap X of 
the B.T. Act, pifi. applied for the enhanoement 
of rent and deft, asserted that the tenure had 
been held at a rent which had not been changed 
sinoe the Permanent Settlement and the rent 
oould not be enhanoed. Piff. withdrew his 
application with liberty to sue afresh. More 
than twelve years thereafter the plff, sued (or 
enhancement of rent of the same tenure under 
8. 7 of the B.T. Act on a oontraot embodied in 
some old kabuliyats. Held that the Law of 
Limitation was no bar to a suit of this nature. 
(Sanderson, C.J. and Teunon, J.) Bibbndba 
KISHOBE V. MAHOMAD DODDATKHAN. 

48 LO. 59 = 22 C.W.N. 896. 
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-S. %~Enkancemmt of rent within 15 

years. 

It is only when the rent entered, is the result 
of actul settUment that rent cannot ht enhano' 
ed within 15 years but not when it is men¬ 
tioned from old one. {Chapman and MulUckj 
JJ.) BHAGABAN MAHAPATRA V. PADTUBAM 

Singh. 32 I.C. 749 (Cal.) 

-Sa. 9 (a) and 97— Estate includes 

accretions and reformations—Manager of Court 
of Wards can sue> 

‘Estate' in 8. 95 (a) means all that the 
holder is entitled to by way of reformation or 
acoretion. Lands handed over to the Manager 
of the Court of Wards and lands subsequently 
reformed are the who’e estate. 8. 97 of the 
Act gives the Court of Wards power to sue in 
the case of an estate coming under 8. 95 (a) of 
the Act. When the Act gives the Dt. Judge 
power to direct the management of an estate 
by the Court of Wards, that body has the same 
powers as it has in regard to other estates 
coming within the Court of Wards Aot. 
iWoodroffe and Cuming, JJ.) 8EOY. OF STATE 
V. ANAND MOHAN ROY. 

66 l.G. 287 = 34 G L J. 203, 

-Sa. 11, 18 and B5—Raiyat at fixed 

rates, 

8. 85 of the B.T. Act which restricts the 
power of raiyats to grant under-leases must be 
read along with 8s- 11 and IS of the same Act. 
It does not apply to the case of a raiyat hold¬ 
ing at died rate of rent. 19 C.W.N- 1127, foil. 
{Fletcher and Duval, JJ.) HOCHEN Sabdab v. 
POBEPH NATH Pal. 94 I.C. 647 (Cal) 

-S. i±— Agricultural lease — Transfer* 

A lease in respect of agricultural lands if 
covered by 8. 11 of the B« T. Aot is transferable. 
{Chaudhuri, J.) NISHIKANTA DuTTA v. 

Shashi Kanta Kabmkab. 52 l.G. 19 (Oal.) 

-Si. 11 and 18 — A 'Transfer' — Mean¬ 
ing. 

Transfer in 8a. 11 and 18 includes lease 
{Ashutosh Mookerjee and Beachcroft, JJ.) 
HARi Mohan PAL n. ATDL Krishna Bose. 

32 I.C. 508=19 C.W.N, 1127. 

- Ss. 11, 18 and 85 — Under-rati/af4 

Permanent sub-lease—Bight to grant. 

8. 85 of the B.T, Act has no application to a 
aub-raiyat granting an under-lease. The T. P. 
Act has no application to a tenancy under the 
Aot. The transfers contemplated in 8e. 11 and 
18 of the B. Tenancy Aot are transfers out and 
out and not partial transfers by way of sub¬ 
lease. 

The B. T. Aot does not prohibit the grant of 
sub-lease by an under-rat^at and therefore 
such sub-leases are valid document between the 
grantors and the grantees, (Chatierjee and 
Chapman, JJ.) PartTSHULLA SHAIKH v.BITAL 
Chandra Das. 

28 l.G 267 = 19 C.W.M. 1110. 


BENGAL TENANCY ACT (Vill of 1888), 
S. 12. 

-Si. 11, 88 and 170 (3)—“Tr-aws/er”— 

Whether includes lease—Sub lease — If valid — 
Sub-lessee if could pay money into Court to 
prevent sale. 

“Transfer” in Bs. 11 and 88 includes a lease, 
so that a permanent tenure holder or a raiyat 
at dsed rate of rent can grant a sub-lease and 
the sub-lessee can pay money into Court under 
S. 170 (3) to prevent a sale of the holding, 
{Mookerjee and Beachcroft, JJ.) HABI MohAN 
V. Atal Krishna Bose. 23 1.0. 925 (Cal.), 

- Ss 11 and 12— Trans/er or partition. 

8. 12 of the B,T. Aot does not apply to the 
transfer or partition which may therefore be 
effected without the necessity of registration 
and notice required by that section. {Stephen,, 
and Richardson, JJ,) Ram DHAN Dhab v, 
8HARUP CHANDRA SEN. 18 I C. 479 = 

17 C.W.M. 318, 

- S. 12 —Transfer of permanent tenure.^ 

A transfer of a permanent tenure by a regis¬ 
tered document is complete under Section 13. 
of the Bengal Tenancy Aot as soon as the docu¬ 
ment is registered, (Ameer Alt, J ) SURA- 
PATi ROY V. Ram Nabayan Mukerjbb.. 
90 Gal. 680=73 I.C. 193=48 H L J. 219 = 

18 L.W. 681 = 33 H L.T. 814 = 
L.R. 4 P C 159 = 50 I.A. 185= 
39 O.L.J, 26 = 28 C.W.N. 517 (P C). 

= 1928 P.G. 85. 

- S. 12—Landlord can sue for renttho- 

usufructuary mortgagee from tenant* 

The landlord of a tenure can sue for renttha 
usufructuary mortgagee of his tenant if the* 
said mortgagee his taken possession of the mort¬ 
gaged property. 12 C. 186 = 10 0, 448, Rel. 
{Teunon and Newbould, JJ.) NiTYANANDA 
SABEAR V* HARI MOHAN BAREAR. 

64 I.C. 780 (Gal.> 

- S. 12—Permanent tenure—Transfer — 

Liability of transferor—Security for rent* 

When a permanent tenure is transferred and 
the provisions of S. 12 of the B.T. Aot are 
oomplied with the transferor ceases to be liable 
for the subsequent rent and any property which 
he has mortgaged as seourity foe the rent oeasea 
to the be subject to charge for rent. (Teunon 

and Greaves, JJ.) Maharaja Bbjoy CHand, 
V. 8ARAT Ohandba ADHYA. 91 I.C. 909 = 

29 0.1i j,476. 

- S* 12—Validating Act {I of 1903)— 

Transfer of tenancy complete on registration. 

Under the Validating Aot a transfer of the 
whol^ or a portion of permanent tenancy may 
be complete upon registration although the- 
landlord's fee is not paid and no notice of the 
transfer is given to him. Though the transfer 
of a permanent tenure is complete on registra¬ 
tion, still if the transferee allows the transfirpi^ 
to represent him to the landlord, he oannok 
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tektt ftXOopfeioQ io Ih6 sale of the tenure iti 
amoutioQ o! a decree for arrears of rent against 
the original tenure-holder. (i2/chardson and 

MtftlKcki JJ») (Alii Mahomed v aftabuddin 

BHUYA. 34 I.O. 231 «20 0 W.N. 885. 

8i. 12 and 86 (8)-~rrons/er of perma- 
Nonl feHiire—Demand for receipt with tender — 

Landlofd*s refueah 

The transfer of a permanent tenure under 
B. 12 is complete as soon as the document is 
registered, and it operates to discharge the 
transferor from the liability to pay rent. 

A transferee is entirely within his rights if 
he demanded a reoeipt, in the prescribed form 
under S. 66 (3) with the statement therein 
that he is the tenant. A tender is not vitiated 
beoause a reoeipt is asked for. iMookerjee and 
Beaehcrcft, JJ.) Rupchand Ghose v* 

Habbndba Kbishna. 

28 l.G. 688=>19 G.W.N. 112. 
“8. 18— Permanent tenure^ Execution 

sola. 

The title of a purobaser of a permanent 
tenure at Court auction is completed by his 
payment of the landlord’s fee irreepeotive of 
aooeptanoe thereof by the landlord. 16 Gal. 643; 
19 Gal. 17; 21 Gal. 433, ref. Therefore, a decree 
obtained by a landlord against the recorded 
tenant after the notice of suoh transfer is not a 
decree lot rent. (Mockerjee and Teunon, JJ.) 

Qibisb Ohandba GUHO V. khagendka 
Nath. 18 O.L.J. 613=:»9 I.G 1001» 

16 G.W.N. 64, 

-8> 13 —Presumption of correctness in 

Into, when arises. 

Till the record of rights is not finally publish¬ 
ed, no presumption of oorreotnesa arises and the 
presumption so arising is not conclusive but 
only rebuttable. (Afkinsoni J.) IMRIT Mahton 
V. BAHADUB SlNQH. 34 I.G. 897 (Pat.). 

-8. 19 — Bon-compliance — Decree 

against on heir cannot in the absence of repre¬ 
sentation, be executed against others, ! 

Failure on the part of several heirs of a 
tenant, to comply with the requirements of 
8, 16 of the Act. does not entitle the landlord 
to treat one of them as representative of the 
entire tenancy and a decree obtained against 
one cannot be executed against the entire ten¬ 
ancy. Where a representation is established, 
the decree binds all the heirs even though some 
were not parties to the suit. (Mukttjee, O. J« 
and Flecther, JJ Paizu-Muessa v. Gagane- 
BWBZ. 63 1 C, 706=26 G.W.N, 138. 

I 

-g. 18— Petrs of tenure-holders not 

notifying succession io landlord—Decree for rent 
ii^atnsf tenants in actual occupation. 

The representatives of the original tenure* 
boldets did not give notice of sucoession to the 
IWiidlord and deposit the fees prescribed by the 

Vol. 1—37 


BENGAL TENANCY AOT (VIII of 1685), 

8 . 18. 

Act. Two of them abandoned the (enure and 
others had their names recorded as tenants in 
actual occupation. On a default in the pigment 
of rent, the landlord sued and obtained a 
decree. Held^ that the decree obtained against 
the recorded tenants operated as a rent decree. 
(AswfosTi Mukeerji, A.O J. and Fletcher, J.) 

aboy Charan Datta V. Manoranjan Roy. 

60 I.G, 610 (Cal.). 

-8 . 19 — Heirs of tenure-holder — Non¬ 
registration in ihe sherista does 7\ot affect their 
rights. 

The mere failure of the heiis of the recorded 
tenure holder to cause their names to be regis¬ 
tered in the landlord’s sherista does not entitle 
the landlord to affect their interest by sale in 
execution issued in a suit againet a person, who, 
to the knowledge of the landlc rd had no interest 
io the property. The sale must be one in 
justice and equity and should operate as a sale 
of the tenure. 10 Oal. 996. rel. (Waltnsley and 
Buckland, JJ.) Provas Chandra Chatter* 

JEE V, JAHABUDDIN MONDAD. 

89 I.G. 49 = 32 Gal. L.J. 77. 

-Sb, 19 and 16 — Bolder of superior in¬ 
terest succeeding to permanent tenure—Notice 
of succession to Collector^ if necessary. 

The object cf Ss. 15 and 16 of the Aot appears 
to be to give information to the superior land¬ 
lord or tenure-holder of a change in his tenants 
or subordinate tenure-holders, and not to enable 
the Oolleotor to amend bis register. Therefore, 
where the holder of superior interest himself 
becomes entitled to a permanent tenure, it is not 
necessary for him to serve on himself a notice 
of his succession, before be can file a rent suit. 
{Brett and Richardson, JJ.) MOFI 2iDDDiN v, 
Laehan. 18 I.G. 294 (Cal.)o 

-Sa. 18 and i6—Compliance with. 

The provisions of Ss. 15 and 16 are complied 
with if the landlord's fees are deposited with 
the Collector after tbe suit is filed. {Brett and 

Carnduff, JJ.) Rajni Kanta Sarkar 
MakhaN lad Goswami. 18 l.C. 842 (Gal.) 

-8 a. 19 and 16 — Failure to get names record¬ 
ed in landlord's sherista—Liability for rent — 
Presumption, 

So far as tenures are oonoerned, (he Bengal 
Tenancy Aot m^kes it obligatory upon the 
tenants to have their names recorded in ihe 
landlord’s sherista whenever they become 
entitled to them by succession, Io ibe case of 
a tenure, where only one tenant takes the 
trouble to have his name recorded in the land¬ 
lord's eberista and tbo others, either hy design 
or negligence, laii to do so, it may be presumed 
that tbe tenants who failed to have their names 
j recorded in the landlord’s sherista consented 
to tbe tenant who bad bis name recorded 
representing them both in traosaotions and in 
suits affecting tbe landlord and the tenants^ 
10 0. 896 ; 36 0. 677. Ref. 
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BBNQAL TENANCY ACT (YHI of 1888), 

S, 18. 

But other principles arise where the Court 
has to deal with the case of the sale of a holding, 
as to which there is nothing in the Beog^l 
Tenancy Act oompelliog raiyats to have their 
names recorded in the landlord’s sberiata. No 
presumption as to reprssentation can be drawn 
by a Court where only one of the oo-raiyats has 
his name recorded in the landlord’s sherista, 
and the others failed or neglected to do so. 

9 0.W.N. 843, Ref. 

It is a question of fact in each oa?8 whether 
the recorded tenant does in fact represent the 
holding in dispute and the fact that only one 
tenant is registered is an item in the evidence 
upon the question whether he is or is not the 
representative tenant qui the landlord, (Dis 
and Adami, JJ.) JAIDBB Th^KOR v. JAWAHIR 
MiSSia. (1923) Pat. 37- 

69 I.C. 565 : 1 Pat. L R, 47=^1928 P. 206. 

-a. 15—Objection ~ Compliance with 

the section during appeal—Succession to perma^ 
neni tenure—No notice to Collector at time of 
suit for rent—Notice issued and necessary— 

Effect* 

The objection of non-oomplianoe with S. 15 
ought not be allowed in appeal when it was not 
pressed in the first Court and the suit ought 
not at that stage to be dismissed on the ground 
of non’Oomplianoe before suit especially where 
daring pending of appeal, 8, 15 was ooi nplied 
with. (Sharfuddin and Roe* JJ.) Narain 
Prasad v, Gajo Mahto. 2 Pat.L.W. 181 = 

; 42 I.C. 838 = 2 P. L .J 701, 

_—iS. 16—Pafni tenure—Interest acquired 

by stiecession — Registration is oompidsary— 
Defaulter cannot question legality of sole. 

It is incumbent on persons, who acquire an 
interest in a patni tenure by saooession, to get 
themselves registered in the books of the land¬ 
lord, under B 16 of the Bengal Tenancy Aot. 
If they fail to take the necessary steps and at 
the same time make default in the payment of 
rent, they oannot very well be heard to assail 
the legality of a sale under the Patni Regula¬ 
tion on the ground that their names were not 
mentioned in the application to the Collector, 

iMookerjee and Rankin, JJ.) Behari LAlj 

Biswas v, nasimannebsa Bibi. 

87 C L J. 222 = 78 1.0. 482 = 

1928 Cal. 527, 

-8, 15—Applicability—Construction* 

8. 16 of the Aot is a penal clause and should 
be strictly oonetrued. It applies only to a 
person olaiming the rent as a tanure-holder 
and not to one who claims by virtue of a pur- 
obase from the person to whom rents accrued 
due. tChaiterjea and Panion, JJ.) Mbsba- 

BUDDIN AHMAD t>. ABDUti 

68 l.G. 889=84 O.L.J, 119, 

—8. 18—Ehudkhaaht and Paikbasht 
imani^—Proteolion of. 


BENGAL TENANCY AOT (YIll of 1889), ^ 

S. 18. 

The word ‘ Khudkhast ’ in the Permanent 
Battlement Regulation applied to raiyats. The 
permanent tenants settled in the village were 
called the Khudkhasht raiyats, i.e,. oaltlvating 
the land of their own village or the village in 
which they resided. They were distinguished 
from the PaiJchasht tenants, i.e,, the temporary 
tenants who were residents of other or neigh¬ 
bouring villages* Khudkhasht tenants were 
protected from eviction while the Paikhast 
were treated as tenants-at-will. In sales under 
Aot (VIIl of 1865) the purchaser acquires the 
property free from enoumbranoes but he is not 
entitled to eject Khudkhasht raiyats or resident 
and hereditary cultivators. Where it is found 
that the defte. are residents and hereditary 
cultivators and have dwelling-houses on por¬ 
tions of the land and where the lands in suit are 
described as Khudkhasht in the Survey Record 
of Rights, pis., a purchaser in a sale in execu¬ 
tion of a rent decree under Aot (VIII of 1866) is 
not entitled to recover khas possession of such 
lands. {Jwala Prasad, J.) 6RAJA SUNDAR 
Das V JAGARNATH DHAD. 1 Pat. L T. 258= 

86 1 0.678 = 1920 Pat. 181. 

-8. 16— Scope of. 

The object of 3, 16 is to prevent the bolder of 
a permanent tenure from reujveriug cent from 
his raiyats without attorning fail^ to the 
superior landlord. {Sharfuddin and Hoe, JJ.) 

Narayan Prasad v. Gajo Mahton. 

2 Pat, L.W. 181=42 1.0 . 838» 

2 Pat. L.J. 801, 

- Ss, 17 and 88—Sub-division of holding* 

A landlord is not bound by the sub-division 
of a holding or the distribution of its rent 
unless his oonsent in writing had been obtained 
nor is he bound to make the transferee of the 
holding as joint deft, in\a suit for rent against 
the recorded tenants. {Brett and Woodroffe, JJ.) 
RAMUOYI Das V. Rapai Pramanick. 

9 I.O, 801=18 O.LJ, 267, 

— Se. 18 and 20— Raiyat holding at fixed 
rate of rent—Cocupancy right—Acquisition of— 
Sub-lease—Transfer. 

The grant of a sub-lease by a raiyat holding 
at fixed rent is a transfer of an interest in the 
holding within S. 18 of the B.T. Aot. A 
person holding under a raiyat at fixed rent is 
not debarred from acquiring a right of ooou- 
panoy. {Buda, J.) SHEIKH NasABAT v KaU 

Das Ghuceebbuttt. 54 1,0. 750 (OaL) 

-8a. 18 and 88 (2}—3ub lease bp raiyiU 

at fixed rate—Grant of permanent lease bp oecii- 
pancp raiyat, 

B. 85 of the B.T. Aot does not apply to a 
sub-lease oreating a permanent tenancy created 
by a raiyat bolding at fixed rates. B. 10 of the 
Aot applies to such a case. 

In the case of a sub-lease granted by an 
ordinary oooupanoy raiyat if the kabulipal 
creating the tenancy be not admiaaible In 
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BINSAL TBKAHOY hQT mil of 1S8A). 

8. 18, 

evideooe under 8. 86, olauee (2) of the B.T. Aot 
ihe tenanoy may be OBtablished by proof of 
poSBeeaiQo of paymant of rent or otherwise, 10 
I.p. 469 and 1? O.W.Ni 46^. rel. {l^eunon and 
Cuming, JJ.) Ramohaban Baibaoi d. Udai 
BaIBAQI. 49 I.O. did (Oal.) 

“*-8, 18—Lesare—o/# 

A lease providing ithat lessee shall hold a 
house on a fixed and un-enhanoeable rent of 
Be. 6 per annum, oonfers on lessee an interest 
of raiyat at fixed rate and the rights of aliena¬ 
tion of the lessee are those of a permanent 
tenure-holder. 8 . 86 does not apply if 8. 18 
applies. (AfooAer; 0 a and Beachcroft, JJ.) 
HARIMOHAN PaJC. 1). ATUL KRISHNA BOSS. 

38 I.O. 808 = 19 O.W.N. 1127. 

' —8. 18 — Sale of shares of holding^ 

A raiyat at fixed rates is entitled to sell 
speoifio portions of the holding and suoh pur- 
ohaaers are not reduced to the position of 
oaoupanoy ryots. 11 O.W.N, 217, foil. (Coxe, J.) 
AKHOV HOMAR V. NABAIN DEY. 

9 I.O. 663 (Gal.) 

- a. 18 (a) — 'Transfer'—Includes lease* 

The term * transfer * in ol. (a) of 8. 18 of the 
Aot, inoludes a lease, (Mooketjee, G. J. and 
Fletcher, J.) Amar Ohand v. Prasanna 
DASI. B1 1.0. 629 = 23 G.W N 9. 

-S. 18-A— Scope of — Assettion of per- 

-manent tenantyi 

8. 18-A of the B T. Aot lays downi that no¬ 
thing oontained in an instrument to which 
exception is taken, can be used as evidence as 
against the landlord of the permanence of the 
tenure mentioned in such inetrument. The 
section does not prevent the use of the docu¬ 
ment for an entirely different purpose, namely, 
to show that there wae an assertion by the 
tenure-holder at the time, that bis tenancy 
was of a partioular description. {Mockerfee and 
Beachcroft, ST.) BANWABiriAL v. DWArka- 
NATH MISSIB. 82 1 0. 826 = 29 O.L J 377. 

— —8 . 18-B — Evidence—Recitals relating 

to tenure—Admissibility against landlord. 

Reoitala in a deed of gift: to which the land¬ 
lord is not a party and relating to the incidents 
of tenure are not admissible in evidence against 
the landlord under 3. 18, Bengal Tenancy Aot. 
{Mooherjee, A.G. J. and Fletcher, J.) UJIR AljZ 
'SABDAB V. Bhadhai Bbhara. 

36 0 L J. 182 = 681.0. 1008 = 

1922 Cal. 

— - Bb. 19 and 181 —Ohattoali land — 

AequiMion of occupancy rights. 

Bights of occupancy can be acquired in Gbat- 
wali lands under Aot (X of 1869) and Aot (VIII 
of. I860) and a ISl of Aot fVItl of 1886) does 
'ttot takeaway rights of oooupanoy ao^ired or 


BBNOAL TBNANOY AOT (VllI of 1886), 

S. 20. 

enjoyed under the two aote. (Bio/iurcison and 

Beachcroft, JJ ) Bitikanta Boyu. Bipradas 
OHARAN. 27 O.L J. 835 = 46 1.0. 483 = 

22 O.W.N. 768. 

-Ss. 19 and 6 — Scope of, 

8. 19 refers to persons who are raiyata within 
8. 6 and have oooupanoy rights before the 
passing of the Aot, (Fletcher and Teunon,IZ.) 
Sboy. op State v Gobind Frasad Barik. 

39 1.0. 934 = 21 O.W.N. 803. 

——Ss 20—Occupancy rights, hoio 

created. 

A Zimindar, a manager, or temporary holder 
of an estate, cannot create occupancy rights, 
which are acquired in time by any person culti¬ 
vating lands iu an estate unless evioted by 
legal process. A bona fide holder, aa culti¬ 
vating ryot, of land under a temporary manager, 
proprietor or even lease-holder would after 
12 years acquire oooupanoy right. (Roe and 
Jwala Prasad, JJ.) Harmanage Narain 
SINGH V. Ganour Singh. 

87 1.0. 360 (P.). 

% 

-S. 20 —Settled Raiyat need not have 

held the same land for the 12 years, 

Raiyat means primarily a person who has 
acquired a right to hold land for oultivation 
by himself and his family or by servants or 
partners and also inoludes his successors in 
interest. In order that a person may be 
a settled raiyat, it must be proved that he held 
for 12 years oontinuously but the land held 
may not be the same for all the 12 years. 
(Mookerji and Rankin, JJ.). MAHARAJA 

Bahadur Sib Prodyot v. Umesh Chandra 
SAHA. 72 I.C. 640 (Cal ). 

—;-Ss. 20 and 21 — Lease by a guardian 

without the san'^tion of Dt. Judge merely 
voidable. 

A. lease by a mother guardian of an infant 
without the sanction of District Judge is 
merely voidable. If the lease is held for more 
thau 9 years after the expiry of the term, there 
can be no question of avoidance and the lessee 
acquires a status of non-oooupanoy ryot. 

{Mookerjee and Beachcroft, JJ.). Sitanath 
Panda v. Har Narain Mahapatra. 

80 1 0. 68 = 21 C.L J. 644. 

5a. 20 and 2i—Extension of, to Orissa 
—Rent Act (X of Settled Raiyat. 

Section 6 of the Rent Aot must be taken to 
have been repealed in Orissa in 1891 whan 
Ss. 20 and 21 of the B.T Aot were extended to 
Orissa ; so that a raiyat who is in oooupation 
of Nij Jote lands continuously for more than 
12 years, acquires the status of a settled raiyat 
even though the tenancy originated when S. 6 
of the Bent Aot was in force. 1 C.Ij J. 310, 
appd. {Mookfrjee and Beachcroft, JJ.) Rafi- 

UDDIN Mahomed u Iswab raut. 

20 1.0. 898=17 O.L.J. 889« 
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BENGAL TENANCY ACT (YIII of 1885), [ 

S. 20. 

_—S. W'-Zeroit land^Tenant from 

lessee is a raiyat and can acquire occupancy 
rights. 

8. 20 of B.T. Act gives fight of aequireoient 
of land tD a lessee of Zaraiti land, he being 
raiyat. (Mullitk and Bucknill, JJ.) 8HEOQO* 
BIND ram 8AHU V. MAHIPAT DUSADH. 

2 Pat. 918=1924 P, 207. 

S. 20^SeUled raiyat—Of continuous 
holding as such necessary—Proof of holding— 
Cultivation — Necessity^ 

If a person is alleged to have been a settled 
raiyat it must be proved that be oontinuoasly 
held, as a raiyat, land situated in the village, 
although the land need not baidentioal through¬ 
out the period of 12 years. The holding of land 
is to be continuous, and, further, the holding 
is to be in the character of a raiyat. This 
becomes obvious when regard is had to the 
definition of the term * raiyat ’ given in B. 6, 
ol. (2), Raiyat means primarily a person who 
has acquired a right to hold land for the pur¬ 
pose of cultivating by himself, or by members 
of his family or by hired servants, or with the 
aid of partners, and includes also to the sucoes- 
sors-in-inbereBt of part of the proprietor, and 
communicated to the tenant before that date. 

There is nothing in B. 120 itself to out down 
the generality of the expression ” any other 
evidence that may be produced” used by the 
Legislature in 8. 120. paragraph (2) of the 
Bengal Tenancy Act, If it were the intention 
of the Legislature to exclude such evidence as 
may be furnished by the dealings between the 
landlords and tenants subsequent to the 2nd 
day of March. 1883, it should have expressed 
that intention in more clear terms. As. 8. I'iO 
stood at the time when the Act was passed, it 
allowed the Court to consider “ any other 
evidence that may be produced ” in connection 
with the question whether the land claimed as 
airait was in fact eirait. The Evidence Act 
deals with the question what evidence is rele¬ 
vant evidence, and there is no power in the 
Court to reject any evidence as irrelevant if the 
landlord ofiers that evidence and the Evidence 
Act Bays that it is relevant. 

A demise on the footing that the land demised 
is the proprietor’s private land is hardly an 
agreement or compromise within the meaning 
of the terms as used in paragraph {2a) of the 
section but quite apart from any other oon- 
eideratioa, the agreement or compromise 
which the Revenue OfiBoec is not to regard is au 
agreement or compromise made before the 
Revenue Ofificet in a proceeding oouneoted with 
the reoord-of-rigbte, (Das and Kulwant Sahay, 
JJ.) MAHARAJAH KESHO PRABAD SINGH t>. 
PABMESHRI PRASAD BINGH. 

2 Pat. 414-71 1.0.902 = 
(1929) Pat. 68 : 4 Pat. L. T. 139 = 
1 Pat L R, 111 = 1928 P, 276. 

—-S. 20~Kaimi raiyat ts a settled ryot. 

In Bebar and Orissa haimi denotes a settled 


BENGAL TBNANGT ACT (Vlll of 1883), 

S. 20. 

raiyat and not a raiyat at a fixed rent. (Miller, 
C.J. and MulUck, J.) PUNIA MahTO 
Shaikh Bundby Am. 8 Pat. L J. 887= 

1 Pat. L.T. 690=1921 Pat. 858. 

-S. Occupancy right —Parti land — 

Presumption—Setilement in good faith by de- 
facto landlord'* 

The lands in suit being parfi lands posses¬ 
sion will be deemed with the rightful owner- 
and oonaequently a patnidar oould not be said 
to be in posseesion at the date of the settlement 
with the defts, and the patnidar not being in 
poBSession, the defts. did not derive any titla 
under their settlement from him and they 
were not protected from ejectment on thO' 
ground they were induced in good faith by 
him. 20 Oal. 708, 21 O.W.N, 93, 8 C.W.N. 
320 and 18 C.W.N. 525, ref. The principle 
laid down in Bind Lai Pakrashi’a case (20^ Oal.. 
708) being an encroachment upon the ordinary- 
rule of law that the grantor is not competent to* 
confer upon the grantee a better title^ than 
what he himself possesses must be oautioasly* 
applied and is not to be extended. (Jwala 
Prasad and Adami, JJ.) KUMAN DaS v* 
GUDAM AM NaDAP. 

57 1.0, 823 = 1 Pat. L.T. 181. 


S. 20—Oocupancp rights—Thskadar* 


Possession under a lease as a thekadac aad> 
nob cultivating tenant does not confer ooou- 
panoy rights. (Ohamier, O.J. and Sharfuddin^ 
J.) BTONEWIGG V. SHBO RAOBAYYA SINGH. 

89 l.G. 622 (P.). 


S. 20 (1) —Trespasser —Raiyat holding 


under—Occupancy rights* 

Where a raiyat holds lands appertaining to a- 
mahal under a trespasser, for more than 
12 years, the raiyat would aoquira a protected, 
interest against a purohaser ol the mabal if the 
raiyat had bona iide belief that the person 
under whom he held the land was the real 
owner, and if that person also bona fide^ believ¬ 
ed that ha was the real owner. {Chitty ancL 
Cwminp. JJ.) Umesh Chandra Das n. 8IK- 
DAR AM. 52 I. C. 699 (Gal.). 


S. 20 (7)—Possession of tenant'for 


eleven years before enhancement—Presumption. 

When possession of a bolding for eleven 
years prior to the date of enhancement of rent 
is proved a presumption of poeseasiod for 
12 years under 8. 20 t7) of the B. T. Act wilK 
arise. {Chotterjee and Greaoes, JJ ) RtSUL 
MAHMBD BBPABI V. ABOD FAZ\D CHOW- 
DHURI. ^ (Oal.) 

8. 20 [1)—Rai%at—Meaning of. 


A raiyat is a person who acquires land for 
the purpose of cultivating it. (Chamier^ 0 J» 
and Sharfuddin. J.) 8TONBWIGG v 
RACHaYYA SINGH. 89 1.0. 622 (P.). 
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aiRQAL TBNAMQY AOT (Vlll of 1885). 
B. 81, 

2 i— raiyat^Revmue sale— 
Bolding a< fixed rate —Permanent lease — 
Occupancy right. 

Gonferaot or no oobtraofe, every raiyat who is 
a eettled raiyat of a village and obtains a 
raiyati interest in other lands in that village 
acquires a right of oooupanoy in those other 
• lands. Therefore a settled raiyat holding lands 
under the terms ora permanent lease at a fixed 
rate of rent, has a right of oooupanoy in the 
4and which is not annulled by a sale for arrears 
of revenae of the estate oomprising the village. 
(Fletcherand Ptohardson, JJ.) Lakhi Chaban 
6aha V. Mokab Aiii. 

48 1.0. 25 = 27 O.L J. 298, 

-Be. 81 and 182—Homesfead land held 

othertoise than part of holding. 

Where a tenant is a settled raiyat of a 
village having a right of oooupanoy, in some 
agriouUural land in the village, any homestead 
land held by him otherwise than as part of 
'the holding must in the absence of a looal 
onstom to the contrary be governed by the 
provisions of the Bengal Tenancy Aot, appli- 
-oable to a raiyat. (Pampini, J.) GOIjAM 
MOWIiIiA t). ABDOOIi sowar MONDUIj. 

9 I.G. 922 = 13 G.L.J, 259. 

- Si. 21 and 182—Joint operaiion — 

Bffeet. 

A settled raiyat acquiring other land in the 
village to prepare homestead thereon, becomes 
an oooupanoy raiyat of suoh other land though 
moh other land may not belong to the same 
landlord. {Aik Insn and Manuk, JJ.) GANOA 

filNQH V. CHAIRMAN OF THB DlST, BOARD, 

Patna. 50 1.0. 8=1919 Pat. 285, 

--- S. 22— Merger. 

The disputed lands were oomprieed in a reve- 
' Due paying estate which was purohased by the 
plaintifis on the 6th March 1916 at a sale for 
arrears of revenue. On the lltb February 1918 
the plaintiffs oommenoed this action to eject the 
TiefeDdant as a trespasser. The defendant was a 
cultivator who bad acquired the right of occu¬ 
pancy raiyat in the Record of Rights finally pub¬ 
lished in 1896, On the 16th July 1901 he took 
from the then proprietors a permanent lease 
under what was described as a Talukt Pottab. 
The plaintiffs contended that the effect of the 
permanent lease granted to him by the proprie¬ 
tors on the 11th July 1901 was to extinguish 
the rights of oooupanoy which he then possessed 
and that thereafter he must be deemed to 
"have held as a tenure bolder. Beld that the 
oooupanoy right has not been afieoted by the 
’-subsequent acquisition of the tenure, 26 O.W.N. 
‘566 (P.O.), Foil. (Mookeriee and Choizner, JJ.) 
JOGBNDRA Krishna Roy o. bhafab ali. 

76 I.G. 582= 1928 Oaf. 878, 

-8, 22, Bub. 8. (2)—Ocouvancp holding 

’^Fwrchase by part proprietor—Effect of. 

Under B. 23 , sub-B* (2) of the B.T. Aot on a 
transfer of an oooupanoy the holding does not 


BENGAL TENANOY AOT (Ylll of 1885), 
S 22. 

oease to exist and the purohaser bolds the land 
as a joint proprietor or joint tenure-holder, as 
the case may bo. To put the matter briefiy, the 
purchaser enjoys the land in hia character of 
proprietor or tonuro-holdor and not as a raiyat. 
But as upon the disappearance of the tenant 
right, all the holders of the superior interest 
would prtma facie be entitled to possession, 
that one amongst them who is allowed to keep 
exclusive possession of the liud is made to pay 
bis oo-sharers a fait and equitable sum for such 
use and occupation. The co-sharers, who are 
deprived of the rent they had previouoly realis¬ 
ed from the oooupanoy raiyat, ace in this 
manner compensated for their lose. {Mookerjee 
and Choiener, JJ.) PuRNA Chandra Roy v. 
Mathura Mohan Saha. 

36 G.L J. 89 = 70 1 C. 68 = 1928 Gal. 210. 

-S. 22~-Acquire, meaning of — Aq rual 

0 / Tefiano^ rights. 

The word "acquire '* in respect of oooupanoy 
rights is really used in the Aot; but in the 
preoeding S. 21, aub-seotion (2) the expression 
occurs "shall be deemed to have a right of ooou- 
panoy under law then in force.” But it appears 
to be carefully avoided in S. 22, aub-seotion (2) 
in the sentenoe commencing "If the oooupanoy 
right in land is transferred to a person.” It 
would appear then, from the context, that the 
word "acquire” implies the accrual to a raiyati 
tenanoy of eights conferred by the Statute 
rather than the transfer of rights by another 
tenant, {Miller, 0 J. and Foster, J), RAM 

Dayan Singh d. Bhudotan Singh, 

72 1,0. 705. 

^——8. 22— Amendment Ji(r of 19071 not 
retrospective. 

The Amending Act (I of 1907) has no reatros- 
peotive efieot. Where a tenure holder brought 
the eubordinate raiyati interest before the 
amendment of S# 22 of the B, T. Aot in 1907, 
the subordinate tight does not lose its separate 
existence and merge in the superior right after 
the Amending Aot of 1907 came into force. 15 
I.C, 705 ; 38 I C. 534, Ref. iSuhrawardy and 
Cuming, JJ.) ABDUD Rekib KhAN v. Jadal 
AHMED. 69 I.G. 584, 

-8. 22 —Raiyati holding — Purchase by 

CO-sharer landlord prior to amendment of section 
—Status of landlora. 

According to 8. 22 of the Aot as it stood before 
its amendment by Aot 1 of 1908, the status of 
a co-sharer landlord purobasing a raiyati 
holding was that of a raiyat and be was as 
such competent to grant an under raiyati lease. 
{Newbculd and Buckland% JJ.) IDU MANDAD 
v. BimadbndD ROY. 69 I.G. 837 (Ca . 

- Si. 22 and 49— Sub-lease by raiyat — 

Consent of landlord. 

In order that a sub-lease by raiyat may be 
binding on the zuperior landlord, there must 
be a registered lease for a period not exoeediig 
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9 yeate or ooosent of the landlord. Where a 
landlord has purobased the Raiyat’s interest in 
execution of a rent decree, a mere issue of 
notice under B> 49, does not mean recognition 
by landlord, of the under tenant as his imme¬ 
diate tenant. (Beachcroft.Z,) IlAei Ohaban 
DUTTA V. NIBARAN CHANDRA DAS. 

80 l.G. 37 (Cal,). 

-S. 22— Purchase of taiyati inierest by 

landlord. 

Plaintiff, a oo-sharer landlord bought the 
taiyati interest in a holding and underlet the 
bolding by registered lease to defendant before 
the passing of the Bengal Tenancy Amend¬ 
ment Act. The defendant was an 
and could be ejected on the expiry of the lease. 
(Fletcher and Richardson^ JJ.) ALIMADDIN li. 
AINADDIN MajcmDAR. 88 1.0. 834 (Cal.). 

-S. 22—Lease by ienute-holder—Rights 

aHer the (xpiry of lease. 

A raiyat, holding land under a tenure-holder i 
and acquiring a lease of the tenure, is no raiyat, | 
and so he must restore its possession after 
expiry of lease term. {Sharfuddin and Roe, JJ.) 

Mb. Manners v. satrogham Das. 

86 I,C. 178=20 G.W.N, 800. 

-8. 22—Proviso—Raiyati interest — 

Merger of—Sale for atrears o/ interest* 

Though the Raiyati right merges into that 
of the superior landlords by the sale of the 
holding for arrears of rent and its purchase by 
the landlord the right of an under-raiyat re¬ 
mains alive till he is evicted by law. {Sharfud¬ 
din and Richardson, JJ.) ANANT PRASAD 

BiNGH V. Manners. 29 1,0. 489 (Cal.). 

- Sb. 22 and i^—Pui chaser of the right 

of superior talukdar—Rights of— Ejectment of 
Tmder-raiyat — Notice* 

Where the right of the superior talukdar has 
been purchased and the purchaser has not step¬ 
ped into the shoes of the occupancy raiyat nor 
has there been]a merger of any kind under 8. 22 
of the Act, his right to eject an under-raiyat 
arises, not by reason of merger but upon the 
termination of the interest of the cooupanoy 
raiyat, and a notice under S. 49 is unnecessary. 

{Bolmwood and Chapman, JJ.) Sarada 
Kiepa LALA V. Chaitanya Charan Db. 

25 1,0. 741 (OaL). 

-S< 22—Lawdford and tenant--Occu- 

pancy raiyat purchasing superior (enure, effect 
of— Vnder-raiyat* 

On the purchase by an occupancy raiyat of 
a superior tenure it is the occupancy right that 
ce-tses to exist and not the holding itself and 
therefore the under-raipaf continues to be an 
under-raipaf and is not elevated to the shares 
of an oooupanoy raiyat* 24 0. 14,3; 32 C. 386 
(P.B.), Poll. {Mookerjee and Mullicht JJ.) 

AEHID GHANDRa BISVAS V. HASANALl 
SADAGAB. 18 G.L J. 282 ^20 l.€. B98a 

19 G.W.N. 248. 
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-8. 22—Occupancy holding—Transfer- 

of. 

The decision in 27 Cal. 473, laying down the- 
principle that a non-transferable oocupaacy 
holding itself a part from the oooupanoy right, 
oannoii be sold giving right to the transferee- 
of retaining its possession, is not overruled. 
But when such a piece of land is transferred' 
to a oo'proprietor, the occupancy right ceases 
and other oo-proprietors get its joint possession. 
{Jenkins, C J. and Ghaiterjea, J.) SALIMA 

Saidataunesba Bibi V. enatulla Taluk¬ 
dar. 16 I.C. 824 (CaI.). 

-B. 28— Purchase ofhold ingwithoccu- 

pancy tight by a co-sharer landlord—When 
transfers right to possession—Effect before. 
amendment* 

A oo-shaier landlord purchasing a holding' 
with occupancy right has a right to hold the 
land in opposition to any other oo-shater only 
when the oooupanoy right is transferable by 
custom. 8. 22 before its amendment did not 
effect transfer of rights of oooupanoy, not trans¬ 
ferable, by custom. {Chatterjee and Teunoft,. 
JJ.) BEJOY SINGHA V* SHASHI MUKHI. / 

121.0.67 (Cal.). 

-8. 22 —Collectorate partition — Effect 

of —Possession. 

In all oases where there is a Oolleotorate 
partition between oo-proprietors if the lands are 
merely the bakaht lands of the landlords before 
the partition, then in the absence of any special 
arrangement come to between the landlords- 
themselves at the time of the bafu?ara, none of 
them has the right to dispute the possession of 
those takhta the particular lands in question 
fall. The only exceptions are those which ate 
created by law either under the Bengal Tenancy 
Act or under some other provision of law 
whereby a tenancy interest or possibly sopae 
other interest in land is acquired. (Miller, 
C.J. and Adami J.) Qyamuddin Khai? 2> 
RAMYAD BiNGH. 8 Pat. L.T. 4W— 

67 I.C 830 = (1922) P. 351. 

--S. 22 —Occupancy raiyat oegutrinp' 

Mokurari right, before the Act merger. 

If an oooupanoy raiyat acquired mohprari 
right in the lands in which he had oocupanoy 
rights, prior to the passing of the Act, his 
rights of occupancy merged. B. 22 of the 
Bengal Tenancy Act did not create a new 
law but merely stated the law as it then .stood. 

2 Pat. L.J. 226 (1917), Dist. (Ooutfs and 
Maopherson, J J,) MPLWOK MUKTBAR AHMAD 
V, BABU KALI O^ABAN. 

2 Pat. 528 = 1921 Pat. 887. 

-8. ^—Co‘Sharer proprietor—** Thiri 

person.” 

A co-sharer proprietor may be a third fitifflon 
within B. 22 (2) of the B.T. Act, 1885, if he waa 
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ioduotod on Ihe land as a tenant and not as a 
proprietor. (Boe a^td Ooutts, JJ.) Emamud- 
DiN V. Baiyad Mahomed Rashit.ud huq. 

88 1.0. 110 = 4 Pat. L.J. 840. 

-8. 22^ Joint Proprietary right--Lease 

of share—Tenure holder—Acquisition ol occu¬ 
pancy right. 

A lease was executed in respect oi a certain 
share in a Zemindari and no speoifio land was 
mentioned for the lessee to cultivate. Beld, 
the lease created only a tenure. A tenure- 
holder cannot acquire a right of occupancy in 
the lands comprised in his ijara or (arm while 
holding the village as an ijardar or a farmer. 
To determine whether the right conferred by a 
lease is that of a ^ tenure-holder under the B.T. 
Act, the intention of the parties has to be look¬ 
ed into. The principal object of giving the 
lease of an entire village or a share therein is 
to enable the lessee to oolleot rents from ten¬ 
ants. The fact that the lessee may bring under 
cultivation soma lands in the village will not 
alter the obaraoter of the tenure created by the 
lease. There can be no lease for the purpose 
of cultivation in a village where no lands to be 
cultivated are specified in the lease. A lessor 
who is a part proprietor in an ijntah or joint 
village, has no right to create any right in res¬ 
pect of any specific lands in the village to the 
prejudice of the other oo-proprietore without 
their oonsent. A co-proprietor in a village can¬ 
not acquire any oocupanoy or non-ocoupanoy 
right in the village. ( Miller, C, J. and Jwala 
Prasad, J.) Btonewiqg v. Dwarka Singh. 

48 I.G. 708 = 4 Pat L.W. 428. 

-8. 22—Bengal Act (I of 1907)—Effect 

of. 

The purobase by a landlord of an occupancy 
holding prior to 1908 is governed by the Act. 
If an occupancy holding is purchased by a oo- 
sharer laudlotd on behalf of the other sharers 
the whole tenancy is merged and the purchas¬ 
ing landlord cannot be beard to (^ay that the 
Doa-oocupanoy right still subsists itMuUick, 
3,) RAJA RAM BAHUn, JHANTI GOPE.8 

34 1.0, 78 (Pat.) 

■■■Be. 22 (1). 4B. 88 (2) and iOl — Under 
raiyat—Landlord*s rights. 

The landlord purchasing the holding of a 
raiyat In execution of a rent decree against him 
can sue the under raiyat for khas poBsessioo 
and can succeed without annulling the encum¬ 
brance under 8. 167 or giving a notice under 
8< 49 since the sub-letting was invalid. 
(Jenkins, G. J. and Boy, J.) Gajadhab 

MANDAli V. RAGBNDRA NATH GHOSH. 

19 1.0. 682 = 17 C W.N, 860. 

-8. 22 ii)—Doctrine of merger—Appli- 

. cable to cases prior to enactment of 3*T, Act, 

The doctrine of merger enunioated in 8. 23 
• lappIlftB when an occupancy tenant who is 
..^.JalBo a oo-!(baier landlord acquires upon pat- 
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tition the interest of a sole landlord in a whole 
or portion of his oocupanoy holding, which is 
allotted to his exclusive takhta. The doctrine 
ol merger was not introduced for the first 
time in 1885. 8. 22 only enunciated the law 

as it then stood and it did not create rny 
new law. [Coutts and Macpherson, JJ.) MUD- 
LIK MUKTHAU AHMAD V. KADI CHABAN. 

2 Pat. L T. 828=1921 Pat, 387. 

-8. 22, 01, 2— Non-transfer able] occu¬ 
pancy holding —Purchased by co-sharer landlord 
does not give him any title. 

Where a oo-shatet landlord purobases a non- 
transferable oooupancy bolding he does not 
acquire title in the bolding as a raiyat under 
B.22. Cl.2 of the B T. Act before its amendment 
by Act I of 1907. Consequently a person tj 
whom he let out the holding would be a raiyat 
and not under raiyat. 27 O.W.N. 769, (Walms- 
ley and Qhose,J3.} ROSHanadi v. Ohandba 
MOHAN Das. 80 Cal. 749 = 27 C.W N. 759 = 

78 LC.;447 = 1923 0al. 701. 

- Ss. 92 (2) and 25—Amending Act (I of 

1907.) Raiyati interest — Purchase by landlord 
— Ejectment of under raiyat, 

A landlord purohasing a raiyati interest in 
execution of a money decree is in cfiect a private 
alienee and be oanuot ineist upon any right 
which he as landlord might otherwise have 
had under S. 65 U) oi the B.T. Aot to treat the 
under-raiyat as a mere treepaeser. The 
obarige made by the Amending Act of 1907 in 
a. 22 (2) has not altered the law as previously 
understood. A fraotiooal landlord who gets a 
transfer of an oooupany bolding still acquries 
from the raiyat some sort of tenancy or inter* 
mediate interest (except the rights of the 
oooupanoy) which prevents him from treating 
the under-raiyat ss trespasser. {Richardion and 

WaltfiSley, JJ.) Babu Bam Dheng d. Upen- 
Dra Nath KOLY. :44 I.C. 922 (Cal ). 

-8. 22 (2)— Go-sharer landlord —Pur¬ 
chase of non transferable occupancy holding — 
Exclusive possession* 

A oo-sbarer landlord cannot by purchasing a 
Don-transferable holding in execution of a 
decree for the rent of his share retain exclusive 
pOBsessioD as against bis oo-sbarer landlord. 
8. 22 (2) of the B.T. Aot applies only to a case 
in which a transferable oooupanoy holding is 
the Bubjeoc-matter of the purobase. 27 Cal. 
473. appl. [Teunon and Newbould, 33,) Bipro 
Das Paul v. Burendha Nath Basu. 

43 1 Q. 467 (Gal.). 

-8. 22 {2)—Applicability, 

8. 92 (2) of the Aot applies only where a 
transferable oooupanoy bolding has been pur¬ 
chased. (Jenkins* O. J. and Mookerjoe, J.) 
liAKHI KANT DAB t). BALABHADBA PBABAD 

DABS. 96 I.O. 616-19 G.LJ. iOO. 
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-Si. 22 (2) and 49—Co s/iarer tenure^ 

holder—Acquisition of occupancy right — Exist' 
ertca of ratyati—Tenant under raiyat to be 
under-raiyat under co-sharer tenure-holder» | 

The Eastern Bengal and As?am Act (I of 
1908) 8. 10, 01. (b) which amends 8.22, Cl. (2) 
of the B.T, Act has no retrospective operation. 
If a oo-sharer tenure-holder purchased an ooou- 
pany holding under the tenure before the 
Amending Aot came into operation he acquired 
the rights of a raiyat though not those of an 
oooupanoy-raiyat and he can bring a suit to 
ejeot a tenant of the holding who is an under- 
raiyat under S. 49, Cl. (6) of the B* T Aot 
after the Amending Aot oame into foroe. 

iSharfuddin and Coxe, JJ.) Nabin Chan- 

DBA PAEit). BANQA CHANDBA CHOWDHUBY. 

15 l.C. 705 (Cal )• 

- 9 , 22 {2)—Applicability of, to non- 

(ransferable occupancy jote. 

S. 22 (i) of the B. T. Aot does not apply to a 
Non-transferable'oocupanoy jote. 

Where a oo-sharer purchases a non-trans* 
ferable oooupanoy jote. his oo.sharer oan recover 
khas possession of this jote jointly with the 
purobaser on the ground of its having been 
abandoned. 27 Cal. 473, rel on ; 32 Gal. 386. 
24 Cal. 143, diet. (Carnduff, J.) LAKHI KANT 

Das p. Balbhadba Pbasad Das. 

13 l.G, 336 (Oal.). 

— — 8. 22 (2 )—Occupancy holding — Pur¬ 
chase by co-sharer landlord — Partition by 
Collector — Allotment to another sharer^ 
Effect of, 

A oo-sbarer landlord, who purohases an ooou- 
pancy holding and becomes liable to pay pro¬ 
portionate rent to the other oo-ebarers under 
8. 22 (2) of the B, T. Aot, cannot be ejected 
from the purchased holding, when it is, upon a 
subsequent Colleotoraie partition, allotted to 
the takhta of another oo-proprietor, 2 P.L.T. 
163, appr. The terms * kasht ' or • Bakashi ’ 
are words of art introduced for the purpose of 
understanding the pcssension of lands by the 
proprietors and the tenants. (Jwala Prasad, 
A. G. J. and Das, J.) NANDKISHOBB Singh 
V. Mathuba SAHU. 8 Pat L T. 13 = 

63 1.0. 886 = 1922 P. 198. 

-8. 22 (2)—Co-sharer landlord — Pur¬ 
chase of holding-'Colkctorate partition—Effect 
of holding allotted to another co-sharer — 
Continuance of tenancy. 

When a oo-sharer purchases the bolding of 
an oooupanoy raiyat, and upon a Oolleotorate 
partition the holding is allotted to the share of 
another oo-sharer, the tenancy right oontinnee 
and the holding does not cease to exist. Under 
8. 22 (3) of the B. T. Aot of 1885 the oooupanoy 
right only oeased to exist but not the holding 
itself. 34 dal. 148 ; 82 Oal. 386, foil. 
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Quaere What will be the position under 
Amending Aot of 1907 ? (Das and Adami, JJ.) 
BASUDEO NABAIN V. BADHA KiBHUN. 

3 P.L.T.22 ; 1922 Pat. 85 => 
68 1.0. 281 = 1922 P, 62. 

- S. 22 (2) —Right to sue for entire rent, 

A Co-sharer’s right to sue for the entire 
rent is not affected though one oo-sharer pur¬ 
chases a portion of the bolding. [Jtoala Pra- 

sad, J.) Bam battan Singh v. Jang Baha- 
DBB 81NGH. 62 1.0. 47, (P.). 

■- S. 22 (2)— Oc< wpancp holding —Pur¬ 

chase by — Co-proprietor--Position of Partition 
— Effect, 

An oooupanoy holding purchased by a oo* 
proprietor becomes the hakasht land of the 
oo-ebarers which the purchaser is allowed 
under 8. 22 (2) of the Aot to keep apart for 
bimself on condition of paying rent to his oo- 

It is liable to be allotted oil a 
partition as hakasht to the oo-sharer in whose 
paiti it is situate and the purchasing oo-eharec 
is not entitled to continue in possession of it. 
[Adami, J.) Mathuba SAHU v, CHAN- 
DRADIP SINGH. 59 l.C. 87 (P.). 

-8. 22 {2)—Co-sharer purchasing occU‘ 

pancy holding, 

A co proprietor purchasing an oooupanay 
holding is entitled to retain its possession on 
payment of rent to his oo-sbarers and he oan- 
not be ejected by a proprietor on whose share 
it falls on the partition of the estate, (Jwala 
Prasad, J.) BAM PRASAD V, GOPAD GHAND. 

58 l.G. 955=2 Pat. L.T. 168. 

- S, 22 (3)—2;'aradar, sub-lease by, with 

Lan dlord's consenf is binding on"*latter, 

A let hisifafug in ijara to B authorizing him 
to buy holdings at sales in executions for 
arrears of rent, and to sub-let the same. 0, a 
tenant of a holding in the ijara fell into arrears. 
In execution the holding was purchased by B 
who sub let the same to G and after his death 
inducted upon the property of his heirs. On 
the expiry of the ijara A sued to eject O’s 
heirs as trespassers, held, having regard to 
8. 22 (B), the bolding continued that 0 and bii 
heirs were andei-raiyate and that ae the su^ 
letting was consented to by A he took it 
burdened with the under-ratpafs. (Teunon and 
Newboidd, JJ.) NARanjan v. Durgadas. 

60 I.Q. 449 = 83 O.L.J. 575. 

-Ss, 22 (8) and 180— Ocoupawcp raiyai» 

A person bolding land oontinuously for 33 
years out of whioh he held it as ijardar for 
8 years and as raiyat for 15 years g6tB a right 
of oooupanoy ; though the period of ijara, 
intervened, the right of oooupanoy is deemed to 
be held in abeyanoe for that period. (Jenhifta, 
C.J. and Bop, J.) JASI MUDDIN BhBIK v, 

Beni Madhab Das. 19 1 0.685.» 

17 O.W H. 811^ 


434 



CIVIL DIGEST, 1911—1928. 


WltlL THNAMOY ACT (VllI of 1886), 

a aa. 

' ■ 8 . aa ( 8 )—I;ardor put chasing ocou- 

vpanoy ^Idbi 0 —Position o^ 

* An J/ardar who purohasea oooupaDoy holding 
bttooxnea a raiyak beoauee the oooupanoy light 
Qomea to an end though the holding subsiats. 

(Oox0, J.) MBHDi LAiiV. Grant. 

18 1.0. 636 (Cal). 

B. aa (8)— Ijardar, whether can ao~ 
^niro ocoiipancp right in ijara* 

An Ijardac oannot. by reason of S. sub- 
eeotioD (3) of the Bengal Tenanoy Aot. acquire 
oooapanoy rights in lands oampriaed in the 
ijara by purchase or otherwise. [Mookerjee and 
Teunon, JJ.) Raghubab Mahto v. H. 
Manners. ll I.O. 889=^18 O.L J. 668. 

-S. 22 (8) ^Amending Act I of 1907— 

Thieadar—Purchase of occupancy holding — 
Emction on expiry of lease — lion-occupancy 
riphta acquired by ijaradar—B, T. Act^ 
8ch. Ill, Art* I—Mesne profits. 

Prior to the Amending Aot of 1907 the 
acquisition by a thioadar of an oooupanoy right 
by purohase was not barred by 8. 23 (3) and 
therefore the thioadar acquired oooupanoy rights 
in the lands purchased before the lease of 1905. 
13 O.Ii.J. 561, ref. The Amending Aot of 1907 
oould not take away rights of oooupanoy already 
seated in deft, and that the survey entry meant 
that the lands were held only on lease. Any 
agreement in the lease of 1905 to give up the 
oooupanoy rights already acquired would be void 
under 8. 178 of the B.T. Aot, the covenant 
being restrioted to acquisitions during the term 
of the lease. Under 8. 22 (3) the thioadar 
oould not acquire oooupanoy rights during the 
term of his lease irrespective of bis oontraot. 
8. 32 (3) simply means that no oooapanoy right 
.passes and the thioadar acquired non-ocoupanoy 
rights in the lands pnrohased during the term 
of the lease and the suit was barred under 
8oh. Ill, Art 1 (1). 34 Oal. 143, 32 Cal. 386, 
16 O.L.J. 647,foil. The plff. not having offered to 
j>ay the purohase money to the defts. the claim 
'for ejeotment was bad. The defts. were ooou 
^anoy raiyats in respeot of lands purchased 
after the expiry of the lease in execution of the 
decrees for cent, which aoorued, during the 
term of the lease. {Das and Adamij JJ.) 
Morgan v. bamji ram. s Pat. L J. 802 » 
A6 l.C. 8e6»l Pat. L.T 310=>1920 Pat. 168 

-S. 22 (8 )—Purchase by ijardar of occu¬ 
pancy lands prior to 1907— Consent of landlords 
—Poaifion of ijardars^Question of transfer- 

ability* 

An ijardar oould purohase an oooupanoy right 
Itom a raiyat during the subsistenoe of the 
ijara prioP to the amendment of 8. 33, sub- 
seotion (3) by the Ameoding Aot (1907) 4 C.Ii. 
J. 309 foil. An ijardar has the power to grant 
consent in the same way as the landlord during 
tenure of ijara. The question of transferability 
-does not arise where the ijacdars in their position 
(Of' landlords over the tenant gave oonsent to 
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i the sale, being themselves the purohaeers. 
j (Atkinson and Adavii, J3.) HARRINGTON v. 

1 Dwaraka Prasad Chowdhury. 

I S8 I.O. 89=> 1920 Pa'.. 11. 

I 

t 

I —^-gg, 23 and 159 —Misuse of land. 

I A suit for ejeotment with aa aUcraative 
; prayer for iujunolion if the defts. were found 
not to be trespasaera restraining them from 
misusing the laud is maintainable under 3. '23 
B.T. Aot and Ss, 54 and 55 Bp. Rel. Aot and 
the plff. ueed not prooeed under 8s> 26 and 155 
B.T. Aot. It is a misuse of the ocoupanoy 
holding to oonstruot a publio oremabiou ghat 
with shade and plinth on the holding so as to 
render it unfit for cultivation. {Teunon and 
! Chaudhuri, JJ.) Dhirendra Kumar KOYn. 
Radha Chaban Roy. 57 l.C. 758 (Cal.) 

-S, 23— Raiyat—Right of, to timber. 

A raiyat has the pritna facie right in the ab- 
seuue of a oontrary oustom to full timber 
whioh becomes the property of the landlord so 
as to put the holding to the best use ae an 
agricultural bolding. [Chatterjea and Richard¬ 
son, JJ.) SHYAMA OH.ARBN V. MUBTAFIZAR 

Rahiman Swither. A1 l.C. 769 (Cal.) 

- —%, 2%^Right ic trees—Suit by land^ 

lor 

In a suit by a landlord against his tenant for 
possession of land adjacent to tenant's holding, 

I plff. must prove that the land was not included 
i in the limits of the holding. The tenant has a 
I right to fell timber trees on his hclding ; and 
any oustom set up by landlord to the oontrary 
must be proved by him. This right to fell trees 
is different from the right to appropriate the 
timber so felled. (Fletcher and Smither, JJ.) 
Mbyoa EjAdd Ghose V, Gobinda Sunder 
SINNA Ohowdhury. 411 C. 679 (Cal.). 

-S. 23 —Raiyat holding at a fixed rent 

— Rights* 

Raiyat bolding at fixed rate of rent aao out 
and appropriate even such trees as were stand¬ 
ing at the date of lease. 5 O.L*J. 113. not foil. 
(Fletcher and Richardson, JJ.) Radhika Nath 
ROY V. SAMIR Fakir. 88 l.C. 49« 

21 O.W N 636. 

- 8b. 23 and 76. (1) (2) cL (f)~~Occu- 

pancy raiyat can erect a pukka dwelling house* 

The purpose of the tenanoy being gardening 
the construotion of a puooa d^^hing house on 
a small portion of the bolding by an oooupanoy 
raiyat is within his rights, the building being 
required to be suitable only under the oiroum- 
stanoes of the raiyat oonstruoting it. 31 
1041, foil. (Chatterjee and Walmsley, JJ.) 
Nabain Chandra dadal v. Manindra 
CHANDRA Nandi, 37 l.C. 999 tCal ). 

■ ■ — 8 22—Holdi/ng market on occupancy 
holding — Injunction, grant of. 

Where the oooupanoy tenants of a bolding 
execute a release dead in favour of some of the 
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landlorctf and relinquish possession of one-tenth 
portion of the bolding, and the landlords 
attempt to ereot struotures and hold market 
thereon, the other landlords oan restrain them 
by injunction from executing their design. 

An occupancy bolding is made unfit lot 
tenancy under B. 23 of the above Aot when one- 
tenth portion of it is withdrawn from actual 
oultivation for altogether non-agricultural pur¬ 
poses such as establishing a market ; the 
section includes not only permanent but also 
temporary unfitness for purposes of tenancy. 
iMookerjee and Roe, JJ.) RAJEI&HOBE 
MONDAL V, RAJANI KANT. 

37 l.G. 249 = 21 C.L.J. 85, 

-Ss. 23, 86 and 87— Transfer of por* 

lion of occupancy holding does not amount to 
— Abandonment. 

The transfer of a portion of a non-transfer- 
able occupancy bolding does not amount to an 
abandonment so as to entitle tbe landlord to re¬ 
enter upon that portion. Where there are 
several tenants in a bolding eaoh holding a 
separate portion thereof, eaoh of these portions 
does not constitute a separate holding, 
(Chaiierjea and Suhraioardy, JJ*) KABIM 

CHAKIiADAR V. SAHORANESSA BIBI 

64 I G. 330 = 28 O.W.N. 717. 

-8g, 23 j 26 (A) and 16 — Ejectment — 

Raiyat sub-letting holding—Purposes inconsis¬ 
tent with agriculture- 

PIfis. brought an ejectment suit under ol, (a), 
B. Subsequently he brought another suit 
for arrears of rent subsequent to the alleged 
forfeiture. Held : No waiver being made at 
tbe commencement of the suit, the ejectment 
claim cannot be defeated, Before the ejectment 
order under S- 26 (a) is obtained, the plfi. must 
prove that the land was used for purposes 
iDooDsistent with agriculture and that tbe 
efieot of the use is to render the entire land in 
the tenancy unfit. When a raiyat sub-lets a 
small portion of hie holding to another who 
digs a tank out of praolioal necessity and with¬ 
out rendering tbe land unfit, he could not be 
ejected under 8. 25 f2). (Mookerjee and Cam- 
duff, JJ.) Boueindra Mohan v, Rahim 
Bakbh. 15 l.C. 497 (Gal.) 

- 8. 26—Right to frees— Cwsfom —Record 

of Rights. 

Where in a suit by a landlord against his 
tenant for recovery of tbe price of two mango 
trees alleged to have been out and appropriated 
by the defendants who were his tenants« the 
defendants pleaded that they were entitled by 
custom and to out and appropriate the trees 
standing on their kasht lands and the Court 
below found in favour of the oustom set 
up by the defendants relying in support on an 
entry in the Record of Rights whioh showed 
that the names of the tenants had been 
recorded against their holdings with a note 
**Bakabaa Raiyat**. Held that on the evidence 
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the oustom had been made out. (Jtoala 

Prasad, 3,) Maharaja bib Bamasbwab: 
BiNOH Bahadur v. Sondhabi Rai. 

1 Pat. L.R. 105. 

-S. 26—Rights of tenants. 

Tenants are entitled under 8. 23 to use the 
land for any purpose consistent with tbe pro¬ 
visions of the section* (flfilZer, C.J. and 
Adami, J.) Grant n. Eedad Jha. 

3 Pat. L.T^ 386 = 67 l.C. 49 = 1922 Pat. 171, 

-Ss* 23 and 60—Occupancy right — 

Raiyat takvng—Lease of fishery does not get. 

A raiyat taking a lease of fishery only cannot 
acquire an oooupanoy right therein, but if he 
takes a lease of a holding of whioh portions are 
under water then his right to the soquisltiou of 
oooapanoy rights in the entire bolding indlusiVe 
of tbe portion whioh forms tbe bed of the water 
cannot be defeated, the landlord may reserve- 
the right of fishery when letting out tbe land* 
{Mullick and Boss, JJ ) Henby HlDD & 0O.» 

V. 8HEOBAJ RAI. 

3 Pat. L T. 53 = 64 LG. 346 = 1922 Pat. 9^ 

-S, 26—Trees-Right to—Custom — 

On«<s of proof—Penal Code, 8, 494. 

The Record of Rights oontained an entry 
that 'nine annas of tbe value of the trees* when 
out and sold would belong to the landlord and) 
the remaining seven annas to the tenant. Tbe 
tenant out tbe branobes of tbe same trees and 
removed them. The landlord filed a oomplaint 
under S. 424 of the Penal Code. The tenant 
pleaded that the landlord’s right to nine annae 
share had reference only to trees out and sold 
and not to trees out for domestio purposes*. 
Held, the onus of proving tbe oustom set up by 
the tenant rested upon him, both in a Civil and 
a Criminal Court, before whioh the issue arose. 
The tenants had no absolute right to appropriate 
the entire timber of the trees for tbeir own 
purposes* (Jwala Prasad, J.) PanoHIMANDAB 

V. Emperor. 1 Pat. L.T. 818= 

87 1.0.278=21 0r.L,J. 609. 

% 

- S. 23 —Landlord and tenant—Trees — 

Right fo. 

Under tbe common law the property in treee 
belongs to the landlord. B. 23 of the B. T. Aot 
only declares the right of tenants to out tbe 
trees but does not entitle them to the timber of 
the trees when out, unless abnstom to the con¬ 
trary is established, tbe onus whereof Is upon 
the tenants. Where there is no evidenoe of any 
oustom establishing tbe tenant’s r^gbt to the 
same the landlord is entitled to get tbe fnll 
oompensation awarded for the trees. (Jwate 
Prasad and Das, JJ.) Ramhit BAHfq.'ti. 

Mahadbo Ohaudhuri. 

1 Pat. L T. IIB- 

2 U PX.H. (Pat.) 48^= 

B6 1.0.126-1V80 Vat. llB. 
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8. 86. 

*. 8». 86 and 188—AfisMsa of holding-^ 

D 0 er$$ in ej$ctmnet» form of, 

^ la a suit under B. 35 (or the ejeotment of an 
oooupanoj tenant for the misuse of the 
holding, the Court should uot diroot in its 
decree the payment of oompensation besides 
ejectment. It should uuder S. 155 fix the 
amount of oompensation and a period during 
wbioh U should be paid or if the misuse is 
capable of remedy, a period for remedying the 
same. In exeoution of suob deoree, ejeotment 
is to follow when the oouipeusation is not paid 
or the misuse is uot remedied. {N. R, Chatterji 
and Suhrawardit JJ.) K&bim n. Aswini 
KUMAB BikDAR. 63 1C. 236 = 

25 O W.N. 688. 

-8. 26 —Landlord and tenant— TJnau- 

thoriMsd transfer of holding works a forfeiture 
— Usufructuary mortgage of holding not trans- 
ferabls by custom—Effect* 

The unauthorised transfer of a holding does 
not per se work a forfeiture under the Bengal 
Tenanoy Aot ; there must be something in the 
nature of an abandonment by the tenant or 
something of that kind i The mere fact therefore 
that a tenant mortgaged usufruotuaiily his 
holding which ie not transferable by oustom, 
will not entitle the landlord to re-enter, nor 
will be bound by the transfer. {Richardson 

and Newbould, JJ ) Bhupbndra Nath Bose 
i;. BANSl Tanti. 22 I.C. 416 = 40 Cal, 870. 

-8. 28 —Transfer of Property Acf, S. Ill 

(p )—Conditions of forfeiture of tenant's interest* 

A forfeiture of a tenant’s interest is brought 
about by his denial of the landlord's title only 
if the denial is express and made prior to suit 
for ejeotment instituted in oonsequenoe of the 
denial. iiS Cal. 113, rel. on. 13 C.L J. I, 5 I.C. 
708, diet. iJwala Prasad, J.) Samundar 

BINOH V. MUEHTAli BlNQH. 

37 l.G. 935 (Pat.). 

- . 8|. 28 (a), 23 and 76 — Ejectment- 

Excavation ' of tank—Necessity — Subsequent 
suit for rent— Forfeiture — Waiver. 

The pifib. sued for ejeotment of oooupanoy 
raipats under Cl. (a) of B. 35 of the B.T. Aot. 
A suit for rent was subsequently commenced in 
respect of a period subsequent to the alleged 
forfeiture. Held, that there was no waiver at 
the date of the oommenoement of the suit and 
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-St. 26 and Occupancy holding— 

Will—Invalid, 

An oooupanoy raiyat has no power to be¬ 
queath by will bis holding in the absence of a 
special oustom. 37 1.0. 235, loll.,'27 1,0. 61, 
Ref, (Fletcher and Richardson, JJ*) KUNJABAB 

Roy V* Umbsh Chandra Roy. 

27 I.C. 892 = 18 C.W.N. 1284. 

-Sa. 28 and 17 (3) (d)“OccMponcp hold¬ 
ing—Will—Disposition by raiyat—Validity of. 

In the absenoe of proof of any looal usage to 
the oontcary a raiyat is not competent to make 
a will of his right of oooupanoy. A right cannot 
be inferred by mere implication from the lan¬ 
guage used in a statute ; there must be a clear 
and unequivocal enactment to confer the right. 

{ Mookerjee and Beachcroft, JJ.) AMUBYa 
RatanBareAb n. Tarini Nath Dey. 

42 Gal. 254 = 27 I.C. 235 = 
18 O W N. 1280 = 21 G L.J. 187. 

-S. 26 — Non-occupaney tenant—Holding 

heritable. 

The bolding of a non-ocoupanoy raiyat is 
apart from possible exceptions, heritable. 
{Jenkins,G J. Stephen, Woodrooffe, Holmwood 
and Chaiterjee, JJ.) Midnapore ZiAMiNDARl 
CO., liTD. V. hrishi kesh Ghosh, 

41 Cal 1108 = 25 I.C. 562 = 
18 C.W N. 828 = 19 C.L J. 809 (F.B.) 

-Ss. 27 and — Assessment of rent— 

Suit between ex-proprietor and tenant—Purchase 
or revenue sale* 

The position of the purchaser of an estate at 
a revenue sale, at any rate in respect of his 
relations with his tenants is not absolutely in¬ 
dependent of that of the ex-proprietor and he is 
subject to the same limitations imposed by 
the B. T. Aot in regard to suits for the 
enhanoement of rent as the ex-proprietor 
including the time limit imposed by 8, 37 
of the Aot. When rent has been assessed in a 
suit between the proprietor of an estate and 
the tenant, there is a statutory presumption 
under B- 27 of the B. T. Aot that it is fair and 
equitable and that presumption is not affected 
by the fact that the estate changes bands by 
reason of revenue sale. {Beachcroft, J.) 8HASTI 

Chaban Biswas v. Nakub Chandra 
BARUA, 49 I.C. 999 iCal). 


the claim for ejectment could not be defeated 
on that ground. 10 C.Ii.J. 187, ref. Before a 
landlord can succeed in an action under 8. 25 
(a) of the B.T. Aot it is obligatory on him to 
frove that the land has been used in a manner 
which renders it unfit for the purposes of the 
tenancy. What has to be considered is the 
effect of the Act upon the entire land comprised 
in the tenancy. Where a tank is a neoeasity 
there is no causa of action for ejectment. 




{Mookerjee and Oarnduff, JJ.) Bowbindba 
IStOHAN V. Rahim Baebh. 

15 1.0. 497 (Cal.). 



-8. 27 —Presumption of rent* 

A prior decision in a tent suit may be taken 
to determine the rent claimed in that suit 
and to give rise to the presumption that 
the rent in subsequent years remained 
the same. (20 Cal. 605, 21 0. 236, 4 C.W.N. 
43, Poll,) The weight to be attached to such a 
presumption depends on whether the decision 
was arrived at after an adjudication of the 
question of the amount or rate of rent. If 
there had been such an adjudication, the Court 
in the subsequent suit need only look to subse- 
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quent events to determine whether there had 
been any ohanf^e einoe. If there had been no 
suoh adjudioatiOD both prior and subsequent 
events must be oouBidered. (Brett and Mitra, 

JJ ) Beni Prasad Kobbi v. raj Kumar 
Chowbby. 17 I.C. 111 = 16 C.L J. 124. 

-S. 29—Permanent Enhancement — 

Cannot be had without writing and Registration. 

The true effect of 8. 99, B. T. Aot is that 
there is no permanent enhanoement when there 
is an attempt to increase rent without writing 
registered. But still the legislature allows the 
landlord to realise the rent at the inoreased rate 
provided rent at that rate has been actually 
paid for a continuous period of not less than 
3 years immediately preceding the period for 
which rent is claimed. If the landlords do not 
bring themselves within the precise language of 
the clause, they are not entitled to the benefit. 
iMookerjee and Chotzner, JJ.) JANAKI Bad- 
LAV ROY V. BNAT MONDAL. 87 C L.J. 489 = 

72 1.0. 186=1923 Oal. 600. 

-S. 2^--^Rateof rent- Evidence of-^Rent 

collection papers not properly proved is not 
evidence. 

In coming to a oonolusion as to the rate of 
rent the Court should not treat as independent 
evidence rent collection papers which are not 
proved by the persons who are alleged to have 
made the collection. {Suhrawardyt J.) FAI- 

JADDiN V- agni Kumar sarma. 

71 I.G. 300 (Cal.). 

—--8. 29—Applicability — Purchaser of 

non-transferable occupancy holding—Enhance¬ 
ment 0 / rent, 

S. 29, Bengal Tenancy Aot, does not apply to 
the case of the purchaser of a non-transferable 
occupancy bolding whose title the landlord does 
not recognise, but who afterwards is recognised 
as a tenant on agreeing to pay a fixed rent. 
Whose, J.) PERASAT ADI MUDDIK V. FBI- 

AMBODA Devi. 69 I.G. 414 (2) (Gal.) 

-S. 29—Suit /or rent—Defence under 

8 , 29, when available. 

Where a tenant omitted to raise a defence 
under S. 29 of the B. T. Aot in a prior suit for 
rent be is not estopped from taking it in a 
subsequent suit. (Suhrawardy and Cuming, 

JJ.) Napar Chandra Pal Chowdhuby v, 
Bhusi Molla, 6S I.C. 981 tOal.). 

-^—S, 29—* Rent* includes rent due for 

previous period, 

The section is no bar to a duly registered 
agreement complying with the other terms of 
the section taking effect for a period prior to 
the date of execution. * Bent, ’ in B. 29 may 
include rent for a previous period which was 
due but not paid. (Newbould and Panton, JJ.) 

Hbsbnjan Ohaudubi V. Mahafbdjuddin, 

62 1.0. 619 (Gal,). 
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-8. 29—Enhancement—New rental for 

additional area is not enhancement. 

If the tenant’s bolding is increased on his 
taking a settlement of an additional area and 
a new rental is fixed thereby increasing the 
rent originally paid, the rent so increased is 
not an enhanoement and 8. 29 does not apply. 
(Walmsley and Greaves, JJ.) Tarak NATH , 
Sabear V, 8RISH Chandra bai. 

60 1.0.412 (Gal). 

-8, 29—Encroachment by tenant — 

Agreement to pay consolidated rate» 

The section applies when the holding remains 
constant and does not apply to a case where a 
tenant takes possession of some land of the 
landlord not included in the contract of the 
tenancy, and agrees to pay a consolidated rent 
for both the lands together as in suoh a case a 
new tenancy is created. {Mookerjee, A.O.J. 
and Fletcher, J.) 8AHAR Munshi w. JNANADB 
SUNDARI Roy, 97 . . 998 = 32 G.L.J. 184. 

-8. 29—Enhancement of rent—Agree- 

inent. 

The section is not a bar to enhance rent in 
excess of two annas in tee rupee when the 
enhancement is due to an agreement entered 
into to settle a bona fide dispute as to the area 
of the tenancy. iBeachcroft, J.) DabirUDDIN 
JOORDAB V, MIDNAPOBE ZAMINDARI GO., 

Ltd. 87 1.0. 880 (Gal.). 

- 8 29—Enhancement of rent—Fixed 

before Act, 

A Kabuliyat after the B* T* Aot enhancing 
rent fixed before the Aot by more than 2 annas 
in the rupee, is void under B. T. Aot, B. 29. 
(Richardson and Shamsul Huda, JJ.) DlNBSB 
Chandra Das v, bbijendba Kishorb Roy, 

90 1 C. 370 (Cal.), 

-8. 29—Bolding—Change of area — 

Occupancy raiyat — Enhancement, 

The area of the holding was described in the 
dakkilas and in the papers kept by the land 
lord as 7i bighas. In 1902-03 there was a 
fresh survey made by the landlord when the 
area was found to be 9J bighas. In 1904-06 
the tenant agreed to pay him rent at the rate 
of Rs. 16-14-0 per annum for the holding as 
found by measurement in 1902-03. Before 
1902-03 the rent was at the rate of Re. l-6i 
per bigha but in 1904-05 the rent according to 
the agreement was at the rate of Re. 194 
bigha. In a suit by the landlord for recovery 
of rent at the rate of Ks. 16-14-0 per annum 
for three years. Held, the provisions of 8. 39 
of the B.T. Act, have bean violated (Waltneley 
and Panton, JJ.) SONUALL^ 8ABDAB v, 
BHAGABATl Debya. 481 0. 88 = 28 O.LiJ. ilA. 

-S. 29—Bent kept in abeyance — Land* 

lord's right to realise the full nominal rent* 

Where a clause for deduction of lenti in a 
kabuliyat is merely a threat that the rent at 
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tha full rate would be levied iu case the tenant 
would not execute a ktxbuliyai within a year 
altet the expiry of the term, the landlord’s 
olaim at the full nominal rate ia inadmiaaible. 
The atipalation in {he with regard 

to the deduotioD to be allowed was a mere 
devise to evade 8. 99 of the B T. Act. (Bichard- 
WH and Beachereft, JJ.) SIR Prodyat 
Kumar Taqobk v. Chundba mohun siij 

44 1.0. 574 (Cal.), 

———S.{29— Rent reserved with tfviporary 
rewfsiion—TFAef/zer full can be recovered — 
Penalty. 

Where the true rent is liable to be increased 
on certain conditions, the agreement for 
increase is inoperative. iFleteher and Richard- 
lon, JJ.) Batis Chandra Mustafiv. ama- 
HUliIiA BeFABI. 140 1.0. 118 (Oal.). 

■■ S. 29—Stipulatio7i to pay enhanced 

rate of rent after remissions for some years t if 
valid. 

A stipulation to pay an enhanced rate of rent 
after enjoying remission of portion thereof 
would be in breach of the provisions of 8. 99 of 
the Act and therefore the landlord would not be 
entitled to recover rent at the enhanced rate. 
ilPletcher and Richardson^ JJ.) Prodyat 

Kuhab Tagore v. Mahabudda Sundar. 

39 1 0. 497 (Oal ). 

-S. 29 and 42— Two different sums of 

rates of rent in a kabuli yat whether valid and 
amount to evasion of 8> 99— Test of. 

Where different sums as rates of rent are 
stated in a Kabuliyat, it is to be judicially 
found which of the two is the true rate. The 
landlord is entitled to reoover the true rent 
only, bigger or smaller as it may be. But if 
the bigger is meant to evade the provision of 
B. 39 it cannot be recovered. iSletcher and 

Richardson^ JJ.) Manindba Chander Nandi 
V. 8B1N1BASH Kasya. 39 1.0, 1 (Cal.). 

-—B. 29 — Amalgamation of occupancy 

holdings with enhanced rate creates no change 
in the old tenancy* 

An amalgamationf without a registered 
document, of two occupancy holdings with an 
enhancement ol more than 9 annas in the 
rupee on the old Jama though the lands remain 
the same, does not, in the absence of proof of 
the creation of, or an intention to create, a new 
tenancy alter the old tenancy and enable the 
landlord by such eubterfuge to evade tbe pro* 
visions of the above Act and olaim enhanced 
rate of rent. {CHutietjee and Watmsley^ JJ.) 
Kbistadban GHOSE V Godam Mandad. 

37 l.c, B62 iCal.). 

— —8. 29—Enhancement of rent—Fresh 

agreement. 

* When by a fresh agreement tbe rent of an 
ocoupanoy bolding ie altered in such a way as 
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to violate tbe provisions cf 8. 99 of the Aot, 
the landlord is only entitled to tbe rent at tbe 
original rate. The alteration of money rent 
of an oocupanoy holding by a fresh agreement 
into produce rent with a proviso that the rent 
exigible on default is to be in excess of the 
original rent, is unenforceable as it violates 
tbe provisions of 8 99. iChatterjea and Beach- 

croft. JJ.) Tarap ALI V. kali Pada Bando- 
PADHYA. 34 1.0. 97 = 23 O L.J. 689. 

-S, 29^Enhancement of rent—Con¬ 
tracts. 

A contract providing for an enhancement 
exceeding 9 annas in the rupee in oontravention 
of 8. 39 is wholly void and cannot be operative 
to the extent of the enhancement of 9 annas. 
Proviso (1) to 8. 29 does not control 01. (6) of 
the section and a continuous realization of rent 
at an illegal enhanced rate will not entitle the 
landlord to realize rent at the rate. {Teunon 
and Choudhury. JJ.I NAFarohandra PAL v. 
Barman sheikh. 84 I.O. 48 (Cal.). 

-S. 29 —Agreement to pay rent after 

expiry of term. 

In a case in which the term of tbe kahuliyat 
was over, before the passing of the Aot, tbe 
question whether an agreement by an cooupanoy 
raiyat to pay the full rent stipulated for in a 
kahuliyat on the expiry of its term where 
during the term a large portion of that rent 
was to be kept in suspense [hajat) contravenes 
the provisions of 8. 29, need not be considered. 
iChatterjee and Newbould^ JJ.) ManinDRA 
Chandra Nandi v. Durga Sundari Dasia. 

32 1.0. 185 = 20 O.W.N. 680. 

—-8. 29 —Kahuliyat to pay enhanced 

rent not enforceable. 

Kahuliyat to pay enhanced rent being in oon¬ 
travention of 8. 29 cannot be enloroed. How¬ 
ever it may be used as evidence of agreement 
between those landlords in whose favour it is 
made. {Mockerjee and Beachcroft, JJ.I RAJ 
KUMAR 8&BKAR V. FaIZUDDI TABAFDAR, 

30 I.O. 891 = 22 C.L J. 86. 

-8. 29— Splitting up of the Holding- 

Effect of. 

The seotion applies only where tho holding 
remains constant and if it is split up into differ¬ 
ent tenancies the section does not apply* 
(Mcoketjee ond Boe. JJ.) Nazib PeyaDI n* 
Iyatindra Naeain acharyya. 

30 l.c. 320 = 22 C.L.J. 88. 

-S. 29—Real enhancement of rent 

under the section. 

When rent is asseseed on excess land and 
also ou new land taken by a tenant and the 
rent for tbe lands in tenant’s possession is 
consolidated, there is no enbanceroent of rent 
and tbe seotion will not apply. {Mooke^jfe and 
Beachcroft, JJ.) Raj Kumar sarkar v. 
FaIZUDDIN TABAFDAB. 80 I.O. 283 = 

22 G.L J. 81. 
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-8, 29— £!nkancef?tent of rent — Dis¬ 
tribution 0 / rent. 

The distribution of rent by agreement of 
parties over different parcels of land is not 
enhanoement under 8. 29 of the B. T. Aot, if 
the total rent is left unaltered. iMookerjeeand 

Mullick, JJ.) Rowshan Biroar v, bhyama- 

OHABAN CHAKRABAETY, 27 l.C. 49 = 

20 0 L J. 331. 

-8. 29 —Applicability of—Contract for 

enhaneemeni, 

a. 29 of the Aot applies olIv where there is a 
contract for enhanoement and no* where there 
is a bona fide dispute about the rent payable 
before. 10 Cal. 333; 28 Cal. 90, Poll. (Mooker- 
jee and Bea'^hcrott, JJ ) Bata Mandab u. 
Manindba Chandra nandi. 

19 G.W.N. 821 = 28 1 0. 829 = 

21 G.L.J. 328. 

-8. 2 d—Abwabs—Illegal cesses—Pay¬ 
ment of husks over and above rent—If illegal. 

Where a Kabuliyai stipulated for the pay¬ 
ment of husks over and above certain nadki 
rent and the plaint did not treat the husks as 
part of the rent nor were cesses claimed or paid 
on such basis, the claim as to husks is within 
the prohibition against abwabs and other illegal 
cesses and could not therefore be recovered. 
{Jenkins, 0. J. and Mookerjee, J.) Kadar SiNGH 
V. Mathura Prasad. 28 l.C. 847 = 

19 C.L J. 402. 

-8. 29—Bent payable in kind, 

8. 29 of the Aot does not apply where the 
rent is payable in kind. {Mookerjee and 
Beaohcro/t, JJ.) FAZ&h Imam v, Saeob 
MAHTON. 28 l.C, 442 = 19 C.L.J. 888. 

-Sb. 29 and 118—Tenant in possession 

of lands not included in his holding—Subse¬ 
quent agreement to include them on condition of 
enhanced rent—Pattah following not including 
them—Validity of pattah. 

Where a tenant found in possession of certain 
lands* not included iu his original holding bad 
subsequently executed a Kabuliyat in favour of 
the landlord at an enhanced rate but on condi¬ 
tion that the said lands were included in his 
holding and a pattah was granted, without 
however including the lands. Held, the pattah 
was invalid under Ss. 29 and 113 of the B.T. 
Aot ; that it and the oral agreement should be 
given the go by, that the enhanced rent was not 
valid and could not be recovered by the land¬ 
lord ; that the enhanced rent being illegal no¬ 
thing more could be given that neither the lands 
nor the rent as claimed could be decreed. 
(Holmwood and Chapman, JJ.) BirbNDBA 
ElSHORB MANIKYA BAHADUB D. JINA GAZI. 

281 0, 979 (Cal). 

- —8, 29— Kabuliyat—JProPiBion that no 

custom should be pleaded as ground for non- 
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S. 29. 

payment of full rent—Suit for rent—Plea of 
custom reducing rent, if can be pleaded. 

Where a Kabuliyat expressly and in general 
terms provides that no custom or usage should 
be allowed as a ground for non-payment of the 
full rent reserved, a plea for reduction of rent 
on the ground of a specific custom should not 
be allowed to be raised for the reason that it is 
not merely in oontravention of the terms of the 
Kabuliyat but is also opposed to proviso (5) of 
8. 92 of the Evidence Aot. {Stephen and 

MuUick, JJ.) Sbri Newas Prasad Singh v. 
Ram Raj Tewari. 22 l.C. 822= 

18 G.W.N. 398. 

-Sa. 29 and 43— Enhancement of rent— 

Alterixtion in kind—If enhancement. 

Enhancement of rent means increase in 
amount without alteration in kind. The con¬ 
version of cash rent into that in kind is no 
enhancement. An agreement that if the ten¬ 
ant should continue in occupation after expiry 
of the lease, he would pay rent in kind, is valid 
and enforceable. iAshuiosh Mookerjee and 
Beachcroft, JJ.) GOBIND Mandarv. BanABSI 
Prasad 21 l.C. 881 = 18 C L.J. 74. 

-S. 29—Baiyat— Tenant—Settled on 

land by ijardar—Expiry ofijara. 

It is perfectly well settled even if a trespasser 
settles a person as a raiyat on land, that per¬ 
son becomes a non-oooupanoy raiyat and is 
exempt from ejectment. 20 Oal. 708, rel. If an 
ijardar gives a settlement of a holding to any 
one, that person becomes a raiyat on the land,, 
and he does not cease to be raiyat when the 
ijara comes to an end. 10 C. L. J. 65. foil. 
{Sharfuddin and Coxe, JJ.) Hanif MANDAL 

V. Babada Kishore Aohabya 

16 l.C. 418 (Oal,). 

-8. 29—Enhancement of rent, 

A tenant executed a Kabuliyat and stipulat¬ 
ed therein that although the rent of his holding 
is Rs. 23, Rs. 14 were to be in abeyance for 
three years and Rs. 8 were to be paid every 
year, and a new settlement to be made with 
his landlord. If he failed to do so, be would 
pay the whole rent from the beginning. In a 
suit by the landlord to recover the rent at 
Rs. 23 for the tenant’s failure to execute the 
new agreement after 3 years, it was held that 
the proviso in the contract was inserted to 
defeat the provisions of 8. 29 and the rent 
being defined as lawfully payable in money the 
landlord was entitled to a decree at Rs. 8 per 
year ; and the realization at Rs, 23. is an 
enhanoement, {Sharfuddin and Ooxe, JJ.) 

Khitish Chandra Lahibi v, Garpa 
Hazra, is 1 0. 878 (Gah); 

-Ss. 29 and 147. ik)—Enhanoement in 

compromise in suit for ejectment of trespassers 
—Sections do not apply. 

Section 29 of the B. T. Aot applies to the 
rent of an oooupanoy raiyat and 3^ 
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Applies to a salt batweer v Undlord and a ten¬ 
ant as eaoh. Where a sv. vwas brought by the 
plaintiO for ejeotment of the delta, on the 
gation that defts, who had been holding under 
a time expired kabuliyat were treapafisera, there 
was a oompromiae under whioh delta, agreed 
to remain in possession of the land and were to 
be recogniaed as tenants with oooupanoy rights 
at the rents whioh were mentioned in the 
compromise. The delta, agreed to pay a lump 
sum of money for old arre<ira. There was 
default in the payment of the sum agreed upon 
and the landlord brought a suit for reoovecy of 
the amount. 

Held, that the suit was not governed either 
by Section 89 or Section 147*A. of the B.T- Act, 
aa the prior suit whioh ended in a compromise 
waa a suit between a landlord and trespasser. 
[Couits and Adami, JJ ) Ohoudhuri Sheo 

GOBIND SXNQH V. MAHABIB MISSER. 

1988 Pat 819=^71 1C. 148 = 

4 Pat. L.T. 801 = 1922 :P.'e 34 . 

-B. 2 ^—Applicability— Section does not 

apply to Increase rent for—Inc7*eased area— 

" Specially ” meaning < 

Section 89 has no application to an increase 
in the amount of rent by reason of an increase 
in area. It applies only to an increase *in the 
-rate of tent. 

The word “specially’* in the section has no 
reference to the quantum of the reduction of 
rent allowed for the consideration there 
mentioned but merely required that owing to 
Bpeoial oiroumatanoes the rent is lower than it 
otherwise would have been. Mere proof that 
rent waa a low rent would not be sufficient, 
unless it is also proved that the low rate was 
arrived at for a particular consideration. 
Conditions for bringing an enhancement within 
the provieo (iii) to Section 29 considered. 

{Milleft O. J, and Adami, J.) Grant v, 

BIEIiAIj Jha. 

8 Pat. L.T. 886 = 67 I.C. 49 = 1982 P. 171. 
fOn Appeal fFoni'64 L0.I382 

_-_Ss. 89 andl47-A—Cowprotnise—Con- 
^ideratiow oxtraneous to suit—Effect of* 

Section 39 of the B.T. Act does not apply 
where a compromise changes the status of a 
tenant. 

There is no substantial difference between 
rule 3 of O. 23 of the O.P. Code and Ssotion 
147-A of the B.T, Act in regard to the jurisdic¬ 
tion of a Court to record a compromise. There 
is no reason why a Settlement of disputes for¬ 
ming the subject-matter of a suit should not 
be regarded as the oonsideration of the contract 
relating to matters extraneous to the suit. 
(Munich and Jwala Prasad, JJ.) RAMAPAD- 
ARA NATH SINGH V* SORRAI KOBBI^ 

82 1.0. 80 = 4 Pat. L.J. 667. 

-—B. 22—Enhancement ofrent—Compro • 

mUmot hiitation* 


BENGAL TENANCY ACT lYllI of 1888), 
B. 29 

An cnbancempiit of reut of an oooupanoy 
holding in excess of that, allowed by Section 29 
of the B.T. Aot agreed to by means of a com¬ 
promise is illegal. (Imam, J.) 8ri KRISHNA 
LAIiV. SHKOBALAK GOPE. 

44 I.C. 638 = 4 Pat. L.W. 247. 

■ -S. 29— Agreevieyit — Consideration — 

Changing status of unani from ocacpanoy 
raiyat to a tenant at fixed rate. 

An agreement between landlord and tenant 
raising the status of the occupancy raiyat to a 
tenant at fixed rate, and enhancing the rent 
by more than two annas in the rupe‘? as a oon- 
sideration for the change of status is not prohi¬ 
bited by any of the provisions of tho Bengal 
Tenancy Aot. iJwala Prasad^ J,1 MUHAM¬ 
MAD Jan V, CouRiissiONER OF Patna. 

37 I.C. 797 (P.). 

-S. 29—Tenancy/ Act at fixed rate not 

under the section, 

A tenancy at a fixed rate does not come under 
8. 29 of the Bengal Tenancy Act, whioh is 
applicable only to the money rent of an ooou¬ 
panoy raiyat. {Jwala Prasadt J.) Mohamad 
Jan p. Commissioner of Patna. 

37 I.C 797 (P.). 

-S.29 (b )—Enhancement of rent—Proof 

of previous rent by tenant—Onus on plaintiff 
landlord to justify enhancement. 

Where in a suit for arrears of rent at an en' 
banoed rate by the landlord, the tenant proved 
the previous rent and also that the enbanoe- 
ment was in excess of two annas in the rupee, 
the onus is upon the plfE. landlord to justify 
the enbanoement whioh was in excess of that 
allowed by 8. 29 (h) of the B. T. Aot, 36 G. 604, 
foil, (Mooherjee and Cuming. JJ.) Rajen- 
DBA NARAIN MAZUMDAR V- SHEIK KALIM. 

49 Cal. 878 : 26 G.W.N. 758 = 
67 I.C. 813 = 1922 Cal. 878. 

-—S. 29 (b) —Enhancement of rert — Ka,h\3' 

liyat by tenant for enhcinced ren^—Kabuliyat 
contravening provisions of 8. 29, Cl. (&)—Onus 
of proof* 

The onus of proving that a kabuliyat ocntra- 
venes 8. 29, Cl. (6) is on the tenant. Where a 
kabuliyat executed by a tenant agreeing to pay 
enhanced rent is found to be bad as contraven¬ 
ing the provisions-of Section 29, olaupe (6), it 
oanuot be allowed to stand for a part. (Carnduff 
and Richardson* JJ.) TABaMANI Choudha- 
RANI V, Safatudda MANDAL, 

22 1.0. 884 (G.), 

-8. 29 (b) —Kabuliyat rent mentioned 

—Remission of portion—Enhancement of rent. 

Where the Kabuliyat showed a rent of 
Rs. 57-4-0 but remitted Rs. 17-2 0 so that the 
remaining rent was Rs. 40-2-0 whioh was being 
paid the rent at the end of the term oould not 
under B. 39, 01, (6) of the B.T. Aot be enhanced 
BO as to exceed by 'more than 2 annas in the 
rupee. The Kabuliyat was an attempt to evade 
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S. 29. 

8- 29 (/*). 8. 29 (6) of the B T. Act applies to 

contract, eieouted at the time of enhaDoemenb 
aa well those executed some years before, 
{Jenhins^ O.J. and Mookerj^e, J.) Maha- 

MATAKAR V. KiSHORE GHAND. 

18 G L J. 502=^21 1.0, 948 =» 

18 O W N. 738, 

-S. 29 ic)— Settlement of a bona fide 

dispnfe ns to rent — No enhancement* 

An agreement to pay a certain rent entered 
into by a raiyat in settlement of a dispute to 
avoid litigation is not an agreement to enhanoe 
tent within Cl. (c) of 8. 29. When the origin 
and the incidents of a tenancy are not known, 
it may be inferred that there is a bona fide 
dispute as to the amount of rent. But the mere 
faoc that the tenant claims a certain rent and 
the landlord asserts otherwise, does not oon- 
olusively show a 6ono fide dispute as to rent. 

(Mookerjee and Teunon, JJ.l Ram Pratab 
KOERY V. GOKAD KUAR. 12 I.C, 589 (Cal.), 

- 8. 29 (1)—Conftnwows period of three 

years—Meaning of. 

The words ''continuous period of not less than 
three years immediately preceding the period 
for which the rent is claimed " in 8. 29 (1) of 
the Bengal Tenancy Aot do not mean the period 
for which rents are claimed collectively in the 
suit, but mean the period in respect of which 
the rent is payable as a separate cause of action. 
{Buckland and Cuming, JJ.) JOGENDRA 

Nath Maitra u. Gopal Chundba Saha. 

64 I.G. 188 (Oal.) 

-8. 29 {!)—Requirements of. 

The requirements of 3, 29 Proviso (1) are 
fulfilled if it is proved (1) that there was an 
agreement to pay rent at a higher rate than 
the previous rate, and (2) that rent has been 
paid at the higher rate. It is not necessary 
that a whole amount, if payable at the enhan¬ 
ced rate, has been actually realized by the 
landlord. {Mooketjfe and Chatterjea^ JJ.) 
GANESH DUTT SINQH V* LAOHMt NABAIN 

BINGH. 34 I.C. 783^23 O.L.J. 209, 

- 8. 29 (Z)—Enhancement of rey^t—Rig}^ 

of landlord* 

To entitle a landlord to enhanced rent under 
8. 29 (3) cf the B. T. Aot he mu^t prove three 
thinge : —(i) that the raiyat has held his land 
at a spRoislly low rate of rent in consideration 
of oultivating a particular orop for the conveni¬ 
ence of hie landlord ; (li) that he is released 
from the obligation of cultivating the crops ; 
and (iii) that he deems the rent which be 
agreed to pay fair and equitable. 8. 29 (3) of 
the B. T. Aot applies where the purpose of the 
tenancy is the growing of a particular orop and, 
in consideration of that the rent ia not mei'ely 
ft low rent but a rent sppoially low on that 
Boooant, (Ross, J.) EKLAIj JHA W. WIIjLIAM 

Mbling Grant. 64 i.c. 332. 

8te On Appeal 67 I.C, 49»3 Pat* L«T 887^ 

1922 P. 171. 
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-S, 30 — Reclamation pattah—Reserva¬ 
tion of progressive renl—Mazimum reached— 
Suit for enhanceynent of rent, if lies. 

Where lands in the Sundetbans of Bengal 
are let on a reclamation lease and provision is 
made for the gradual enhancement of rent up 
to a presoribed maximum, a presumption arises 
that the maximum so prescribed is to be the' 
full rent so long as the tenure subsiets. Ths 
general provisions of the B.T. Act for enhanoe- 
ment of rent do not apply to such a case. 9 
W. R. 65 ; 15 B.L.R, 125 ; 9 Cal. 605, ref. If a 
tenure ia heritable, permanent and transferable, 
there is a presumption in favour of fixity of 
rent and the onus is on the landlord to rebut 
it. {Ameer Ali ) PORT CANNING AND LAND' 
IMPROVEMENT CO,, LTD. V, KATYANI DBBI. 

46 I.A. 279^37 H.L.J. 878» 
17 A.L J. 1061=31 U P L.R. IP C.) 91=3 
83 I.G, 522 iP G )=»(1920)M.W.N. 160=^ 

24 G.W.N. 869=3 11 L.W. 296, 

[On Appeal from 26 I.G. 274 = 19 G.W.N. 66.} 

-Ss. 80 and 38—Fair gnd equiiable.fini 

— Whether the provisions of the aeofions are 
conclusive tests. 

The provisions under the section are not 
conclusive tests to ascertain whether the rent of 
a raiyat is fair and equitable. {Beachctofit J.) 
DABIRUDDIN JOORDAR V. MiDNAFOBE 

Zamindari Go., Ltd, 87 I.C. 880 (Gal.). 

- Sa, 80, 82 and 105— Rise in prices of 

crops—Power of Settlement Officer to decide— 
Separate suit—Enhancement of rent, 

A claim for enhancement of rent on the 
ground of rise in the average local price of 
staple food crops during the currency of the 
existing rent, is to be determined by a Settle¬ 
ment Officer in a proceeding under 3. 105 of 
the Act, The parties should not be driven to 
a separate suit for its determinatioDt A land¬ 
lord may be entitled to additional rent nnder 
3. 62 even though be is unable to establiab 
that the previous measurement is inaccurate 
and unreliable, where the tenant was in posses¬ 
sion of more land. {Mookerjee and Beacheroft, 

JJ.) 8DKBAJ ROY V* Lad Bahadur Gopb^ 

81 I.G. 34 = 26 G L.J. 283. 

■ 8. 30—Applicability of—Rent payable 

partly in cash and partly in kind, 

S. 30 of the B. T. Aot refers to a tenancy 
where the rent is solely payable in money and 
not where rent is paid partly in cash and partly 
in kind. (Sanderson, G. J. and Mookerjee^ J.) 
PBIYaNATH Pad V, TARINI CHABAN ROY. 

33 I.G. 618 = 24 C.L.J.873. 

-SSf 30 and ±13—Enhancement of rent* 

EDbanoement of rent by more than two 
annas in tbe rupee as the prevailing rent is not 
illegal. {Chapman and MuUick, JJ.) BHAQ- 
WAN MAHAPATBAP. PADTURaM SINGH.- 

82 1,G. 749 
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Ba. 80, 88, 2B, 86 and 18ft—Excess 
Kind—dddi<iona{ rent-^Enkancevient —JRfliroa- 
pao^iva effect of decree for enhancement. 

When it appeared that the rent was assessed 
on the assumption of the area without aolual 
measurement under Bs. 52 and 30. the landlord 
can olaim additional rent for exoess land and 
enhanooment of rent. There is a fundamental 
distinotion between a olaim for enhanoement of 
rent, and that for additional rent and a decree 
for enhancement of rent oan have no retrospect¬ 
ive efieot and back rent cannot be claimed at 
enhanced rate in the suit in which enhance¬ 
ment is sought. 

Per Beachcrofi, J. —The mere fact that a rate 
pet bigah is not mentioned in the kabuHnat docs 
not justify the inference that there must have 
been a measurement before the execution of 
the kahuliyat- (Mookerjee and Beachcroftt 
JJ.) EJEIi MurililCK V, FELAI MULIilCK. 

28 l.C.ft98 = 21G.L J. 309. 

-Si. so and 188— for enhancement 

of rent. 

One of several joint landlords cannot alone 
bring a suit for enhanoement of rent under 
8. 30 of the B.T. Act making the others party 
defendants. 38 0. 270, Foil. {Mookerjee and 
Beachcrofi, 3J.) Abdul GAFUR Mandal v. 
Uma Kanta Pandit. 2ft I.C. 266 = 

19 C.W.N 260. 

-Si. 80 and 8 (9)— Landlord — Pur¬ 
chaser, 

Purobaser is not the landlord of a bolding 
within B. 30 ; and the purobaser of one of two 
separated shares of a tenure cannot sue for 
enhanoement of his share of rent against a 
raiyat holding under the owners of two separat¬ 
ed shares without joining the owner of other 
separated share as plaintiff. {Sharfuddin and 
Richardson, JJ,) Hemanta Kumar Debi v. 
KuIiUSAmannessa Bibi. 18 I.C. 847 (Gal.). 

' -S. 30 —Undivided shares of howla — 

Enhancement of rent. 

An undivided share of a howla does not come 
within the definition of holding nor d^’^es it 
fall within 8. 30. The landlord ni such a 
share is not entitled to maintain a ^uit for 
enhanoement.26Cal. 917,relied on. (ffartinqion 

and Mookerjee, JJ.) Parbatty Drbya v. 
Mathura Nath banerjrb. 40 C»i, 29 = 
16 C.W.N. 877 = 18 I.C. 438 = 16 C L J. 9. 

-—Ss. 20 and 81-A— Enhanctmenl of 

rent and option of lowest rate. 

The lowest rate paid by several tenant mnv 
be adopted as the prevailing rate for 
ment of rent. lO.W.N* 318, foil, J ) 

liALIT KOEB V„BABY HIT NARAYAN SINGH. 

9 I.C 5 Gal.J. 

—- Sa. 80, 105 and iSB ■ Sui-t for En¬ 

hancement of rent'—Non-joinder of Receiver not 
made a party* 

VoL I—2f 
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In a proceeding for enhancement of rent the 
oo-sbarer landlords shown by the record of right, 
to be entitled to the lands were made partiess 
A receiver, who bad been appointed in respeot 
of the share of one of the oo-sharor landlords 
at the instance of a mortgagee of that share was 
not impleaded as a party to the proceeding. 
Beld, that the omission to join tbo receiver as 
a party did not vitiate the proceeding tbough 
bis joinder would have been proper. {Adami 
and Buknill, JJ.) Madheva Burendra 
Bahi V, Awadh Misser. 8 Pat. L.T. 316 = 

63 I.C. 348 = 1923 P. 86. 

-S. 30 —Claim for fair rent in pasi~^ 

Years does not lie, 

A suit for enhancement of rent proceeds on 
the admission that a rent is now paid by the 
tenant to the landlord and asks for enhance¬ 
ment on any of the grounds mentioned in 
S. 30. A suit for the determination of a fair 
and equitable rent, on the other band, pro¬ 
ceeds on the assumption that no rent has 
hitherto been paid by the tenant. A suit for 
determination of fair and equitable rent does 
not He when the landlord claims fair rent in 
respect of past years for which rent has been 
paid already accrued due and not in respect of 
future years. (Das and Buknill, JJ,) GOBIND 

IjAL sijuar V . Ram Baran Lall. 

68 l.G. 433 = 2 Pat. L.T, 642. 

-Sb. 30 and 52 — Bolding—What is. 

An undivided share in a parcel or parcels of 
land is not a holding. The word ‘paroeU in the 
definition of the word ‘bolding’ does not mean 
an undivided share. {Chapman and Atkinson, 

JJ.) Harnandan RAI V , Kesho Prasab 
Bingh. 1 Pat. L.W, 798 = 

40 l.G 385 = 2 Pat. L.J. 553. 

-Sb. 30 and 111-A. —Enhancement of 

rent. 

Where an oooupanoy tenant is wrongly 
entered in Record of Bights as raiyat at fixed 
rate, the landlord oan sue for enhanoement o£ 
rent under S. 30 before suing for declaration 
that the entry is wrong. {Mullick and Atkin¬ 
son, JJ.) Brij Behari Bingh v. sheo 

SHANKAR JHA. 2 Pat. L J. 124 = 

1 Pat. L.W. 484 = 
89 l.G. 85 = 1917 Pat 108, 

1 

j-Ss. 30 (a) and 31 (a) —Prevailing rate 

■ of rent, 

i There is no prevailing rate of rent within 
: S. 30 ia) in a village situate in a district to 
j which B. 31-A does not apply, if seven differ- 
; ent rates of rent are paid by seven different 
I tenants for lands of the same description vary- 
’ ing by substantial degrees. (Teunon arUt 

. Newhould, JJ.i aghore Nath Mukho- 

PADHTA V, ABHOY GHABAN NATH. 

38 l.G, 85 (0al.),K 
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— S. 80 isk)—Enhancement—Record of 
Hghis--Entries in—Presumption. 

Under S. 30 the plaintiff was suooessful in 
showing that the holdings were non-existent in 
previous years as had been recorded in the 
Record of rights. It waa so proved under 8. 30 
of the Bengal Tenancy Aot in a suit for the 
increase of rent. Held, that the tenants have 
to prove that their fields formed part of other 
fields which were taxed uniformly all along. 
(Das and Kulwant Sahay, JJ.) Nand LAIi 

OHAUBB V. KBSHO PRASAD SiNGH. 

1923 Pat. 339 = 1924 P. 243. 

-- Ss. 30 (a) and Zi-'B^Prevailing rates 

—Ascertainment of* 

The prevailing rate of rent in any local area 
48 a question of fact depending on the actual 
lents existing from time to time. It increases 
and diminishes according to existing oiroum- 
atanoes, the process being automatic. When 
the rate has been determined, it will be deemed 
to be the prevailing rate unless there is an 
increase in rent in the village or a rise in the 
price of staple food crops. The expression is 
used in the same sense in Bs. 30 and 31. B.T. 
Aot. (Dawson Miller, C.J. and Kulwant Sahay, 
J.) ramjiRam V RAM Kumar. 

74 l.C. 11 = 1923 Pat. 34S. 

-—S. 80 (b) Homestead land, rent of— 

Can he enhanced. 

The rent of an oooapanoy raiyat of homestead 
lands is liable to enhancement under 8. 30 (6) 
of the Aot. [Walmslev and Ghose, JJ.) RAJA 
EESHEB V. Tbaidokbya Mohata. 

76 I.G 492 = 1923 Oal. 370, 

■Si. 80 (b) and Homestead land'— 
Comes within the Section-Enhancement of rent* 

There is nothing in 8. 30 of the B.T. Act to 
restrict it to the land actually used for 
oultivation. To attract the operation of the 
section it is sufSoieUt that the land in question 
is a holding held at a money rent by an ooou- 
-^anoy raiyat. Nor would 8. 182 remove home¬ 
stead lands fr)mthe operaticn of 8. 30. It 
would no doubt be open to the tenant to prove 
that the rent of homestead land by custom or 
local usage is not liable to be enhanced under 
B. 30 (6) but failing the proof of any such 
custom of usage homestead land would oome 
within the operation of 8. 30 (6). As to whe¬ 
ther in any particular case an enhancement 
^ould be granted would deoend on the oircum- 
atances of the oase. {Cuming and Panton JJ ) 
RAJA Rbshbe Case v, Chintamoni 

DAUAD. 86C.L J. 303 = 70 I C 535 = 

27 C W N. 962 = 1922 C. 510. 

- S. 80 (b) — Suit for enhancement. 

In a snit lor enhancement of rent on the 
ground of rise in the prices of staple food crops, 
^he landlord need not prove the valae of 
«ropa at the time of oreation of tenanoy, for the 
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purpsoes of oomparison. {Fletcher and New- 

bouid, JJ.) bhddhab Ohandba Roy 
Ohoudhubyv. NandaLai. Roy. 

40 l.C. 682 (Cal.). 

- S. 30 (b)— Rate of enhancement of rent. 

Id settling the rate of enhancement under 
8. 30 (6) of the Aot the Court must consider the 
nature of the land on which the rent is to be 
assessed. If it is upland, the prices of the 
upland staple orop must be considered and if it 
is low land the prices of low land staple otop 
must be considered ^Chamisr, G-J., and 
Sharfuddin, J.) SAJIW^N Mahto v, GulAM 
Chand Lad, 33 l.C. 678 = 1 Pat, L J. 409, 

-3. 30 (q) —Occupancy tenant — En¬ 
hancement of rent. 

In spite of the habulitjai of an oooapanoy 
tenant providing for an enhancement of the 
rant only in the oase of a survey being made 
the landlord can apply to have the rent 
enhanced under 8. 30 on bis making out a 
proper case for enhancement. (Fletcher, J,) ■ 

Gopad Pramanik Kapali V. Kali Kanta 
Ghose. S3 l.C. 85 (Cal.) 

-S. 30 (c'—Enhancement—What is. 

The enbanoement under B. 30 (c) should 
include a sum in addition to the interest pay¬ 
able upon capital spent by the landlord for the 
improvement and the enhancement agreed to 
by Che tenant may be taken as bis 

estimate of what would be fair rent under 8. 30 
(c) till the tenant shows that bis estimate was 
erroneous. (Mooherjee and Chditerjee, JJ.) 

Ganbshdutt Singh v, L'achmi nabain 
SINGH. 34 1 C. 783=23 G L.J. 209» 

-—S. Bl—Rent—Enhancement of — Sub¬ 
lease by occupancy raiyat not a ground for 
refusing enhancement. 

The mere fact that an oooupanoy raiyat has 
sublet part of his holding is not a sufidotent 
reason for refusing his landlord an enbanoement 
of rent under the provisions of the Aot. 

iWalmsley, J.) Basibuddin Sabkar v, 
JOGENDBA MOHAN DAS. 64 l.C. 182 (Oal.)* 

- S. 31 (a) —Amendment of — Enhance¬ 
ment of rent—Ptenailing rate. 

Per S/iar/ttddin, J.^The 'prevailing rate’ ifl 
not the average rate of rent of neighbouring 
villages. Where it is found lihat there is no 
prevailing rate in the neighbouring villages, no 
decree for enhanoemeDt o^n be given. Where 
the provisions of 8. 3L (a) of the Bengal 
* Tenancy Aot are not extended, the principles of 
the prevailing rate cannot be applied. Per Coze, 
J.— 8. 31 (a) does not apply in a district to 
which it is not formally extended however n 
reasonable, the provisions of that section may^) 
be. {Sharfuddin and Coxe^ JJ.) BAM DEO 
Singh p. Moheshwar Prasad. 

291.0* 880»aiO.L.J. 
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tBBRQAL VBNJLNOY ACT (VIII of 1888), 

8.31. 

- Si. 3t (a) and 80 (2)-C/i. Z.iSs. 113, 

and ^-Enhancement—Average, 

In making eahanoaments, in a oerbaia area 
giving two staple food crops the moan or aver¬ 
age of the increase of the prices should nob bo 
left out of consideration. {Teunon andChapman^ 
JJ.) Harihak Prasad Baji^ai v, ajuhai 
MISRI. 22 I.O. 60«==43 Cal. 930. 

-Sa. 32 (b) and 33— Rent — E'nhanco- 

menf. 

8. 32 (6) relating to the mode of oalcalating 
an enbanoemeab of rent where there has been 
a rise in the prioe of staple food orope is imper¬ 
ative unless there are oiroumstanoes showing 
that it would be unfair and inequitable under 
8. 35 to allow eahancemenb in aooordanoa with 
■8.32(6). (Beachcroft, J,) KamaNI MOHAN 

KOY V, ABDUD NaSSAYA. 

57 l.G. 113 (Cal.). 

" — ■ —S. Z5—Enliance}ne>it— Grouyids, 

8. 35 means that the Court has to consider 
the facts of the particular oase and the rules 
set out in the Act relating to the particular 
application and then, before it allows an 
enhancement it must be satished that the 
enhancement is fair and equitable, the provi¬ 
sion being inserted for the protection of the 
tenant. {Sanderson, C.J. and Richardson, J.) 
ISHAN Chandra v. Raaia Prosad. 

63 I.C. 656 = 25 C.W.N. 897. 

- Sb, 35—Scope of, 

3. 35 of the B.T. Act relates to the amount 
of assessment and does not refer to the ground 
upon which a Court has to determine whether 
an increase should be allowed or not. {N,R. 
Ohatterjee and Duval, JJ). GURU Gharan 
l^ANDIV, SaBAB ADI. 23 C.W.N. 1041 = 

52 I.C. 79 = 30 C.L J. 9. 

* " "— S. 37—Enhancement of rent—Tihadar 

and tenant—Suit by proprietor within fifteen 
years of agreement for enhancement, 

8. 37 of the B.T. Act bars a suit for the en¬ 
hancement of tent for fifteen years afti?r in 
Tespeeb of a contract validly made and binding 
between the parties. If an illegal and invalid 
contract and one not legally binding is made 
within fifteen years, such a contract does not 
come within 8. 37 so as to operate as a bar to 
the institution of a suit for enhancement of 
rent. (Chapman and Atkinson, JJ.) Budhan 
Mahton t). Wazihunnissa Begum. 

4 P. L W. 210 = 4 P.L J. 106 = 
44 l.G. 292 = 1918 Pat 162 

- S. 88 —Abatement for rent. 

Where after lands have been let out at a 
- certain rent, it is established that other persons 
have rights of pasturage on the lands, the 
tenants are entitled to an abatement in respect 
of those lands thus liable to pasturage. (Ohat- 

terjee and Richardson, JJ-) Dinanath Das v. 

V8ABAT OBANDBA* 84 l.Q. 881 (Gal.). 


BENGAL TENANCY ACT iVIll of 1886), 
S. 40. 

-S 33 —Rent "A'^aicmeyit-Lani cover¬ 
ed zoith sand. 

A liberal iuterprotabion must be put on the 
word permanent ” in 3. 39 of the B. T. Act 
and it must bo ooDstruiid with reference to 
existing oouditions. 

Land covered with sand suffers a permanent 
deterioration. (Holmzoo^d and IVahnstey, JJ.) 

Krishna Bahai v. padak Dhaki Raut. 

22 C.L J. 42 = 29 I.C. 

20 C W.N. 1137. 

- S. 38 (t) —Right to claim abatement 

is not restricted to occupemvy tenants. 

Obiter: —The right to claim abatement of 
rent in the circumstances raenfciouod in 8. 39 
is not ooofined only to oooupanoy tenants but 
exists in all tenants irrespeotive of their suatus, 
though occupancy tenants are expressly referred 
to in the section, (Jwala Prasad, A.O J. anol 

Ross, J ) Babu Sukhraj Rai V. Ganga 
DaYAL SINGH. 63 I Q. 219 = 

2 Pat. L.T. 569 

- S. ^0 —Commutation of rent—Notice 

to be given to parties—Order vjilhczU—Jzirisdic- 
tion. 

Although 8. 40 of the B T. Act does not state 
explicitly that no order of oommutation is to be 
made till opportunity has been afforded to the 
patty liable to be affected thereby to appear and 
contest tbe applications, it is obvious on first 
principles that no order should be made till 
Dotioe of the application has been served. Tha 
object of the application for commutation is to 
secure an alteration of tbe most essential ele¬ 
ment of the tenancy, namely, the rent. It is of 
the utmost importance to the party whether tha 
rent is to be paid in kind or in cash and if the 
rent is to be paid in oash, what sum should be 
taken as tbe proper amount payable in lieu of 
rent previously paid in kiod. An order for 
commutation cannot be made without notice to 
tbe party affected and where it is so made by 
tbe Revenue Court it acts without jurisdiction 
and its order is ultra vires. An order under 
S. 40 made by a Revenue Gourd without juris- 
diotion does not bind the Civil Gourd 45 G. 
769 : 18 G, 467, Ref. (Mookerjee and Chotzner, 
JJ ) GORA CHAND HADDAB V. RAKHAL 
CHANDRA GOPE. 37 C.L J. 478«* 

72 I.C. 37 = 1923 Gal. 864. 

- S. ^0—Commutation of rent, 

B. 40 allows a commutation of rent cnly 
where the rent is in reality payable in kind 
either wholly or partially and the tenant has 
the status of an oooupanoy raiyat. Where 
the order of the BatUement Officer commuting 
rent i.s without jurisdiotion the Civil Court was 
competent to declare that as a nuUity. 
(Mooksrjee and Fletcher, JJ.) MOHESHDutta 
SUKLA V, SHEIKH HURMAT, 67 I.C 946=» 

28 G.W.N. 714» 



455 


CIVIL DIGEST, 1911—1923. 



BENGAL TENANCY ACT (YllI of 1885), 

S. 40. 

- S. 40— Omer of Eev» Court — 8ettle- 

raent. 

Where it ie proved that the tenant is not an 
oooupanoy raiyat, a Revenue Court’s order for 
commutation is without jurisdiotion and is not 
conclusive between parties nor binding on Civil 
Courts, 21 C.L.J. 487 ; 21 O L.J. 590; rel. 
{Chaiierjee and Js'ewhouldt JJ.) Sheikh 

POKAN V. RAJANI KAMUD OHAKRAVARTY, 

50 I.G. 285=^23 O.W.N. 614. 

- S. 40 — Application for commutation of 

rent—Civil Court if can question the propriety of 
the order of coinmutation — Officer to whom ap- 
plication made if can transfer to anoilur, 

A Civil Court is not competent to examine 
the propriety of an order of commutation under 
S. 40, An applicition for commutation of rent 
under S. 40 should be entertained and deter¬ 
mined by the officer to whom it is presented 
and cannot be transferred by him to any other 

officer, (Mookerjee and Walmsley^ JJ.) Jadhu 
Nate Manna v. Pran Krishna Das. 

49 Cal. 769=46 1 C. 495 = 27 C.L.J. 569. 

-S. 40— Zieuenue Courts — Competency of 

—Commuiation iroceedings can be qu^.sliomd 
by Civil^Court> 

Where a revenue Court exerciees jucisdiotion, 
the presumption is that the holding is ocou- 
pancy holding and the rent is payable in kind, 
A Civil Court can examine the oompetenoy of a 
revenue Court in commutation proceedings 
when a suit for recovery of arrears of rent is 
brought before it. {{Jenkins, C.J. and Chat- 
terjet, J.) DURGA MoHUN v. Sukumar Das. 

19 C.W N. 829 = 80 1 C 412 = 

21 C.L.J. 590. 

-S. 40— Commufafion of rent—Mode of 

calculation—Price of landlord's share. 

Wherein an application for commutation the 
original Court in calculating the average price 
to be adopted in the respect of the paddy due to 
the landlord’s share worked it out for the village 
to be Rupees 2-8-0 pet maund and the Coramis- 
sioner reduced it to Rupees 2 4 0 pet maund on 
the basis of experience in previous oases, Beld 
that these cases should be decided on the merits 
whenever possible and general standards should 
be resorted to only in the absence of anything 
more reliable to go by. {Moreshead, M C.) NaJ- 
MUD HUDA v. SE'^VAKA MAHTON. 

1 Pat. L.R. 263 (Cr ). 

- S. ^0 —Commutation of rent—Com^ 

promise between tenayits and Co-sharer landlord 
—Effect of. 

Where the Court below held that an order 
requiring the tenants to pay the commuted rent 
to the landlords who were parties to the com¬ 
promise and to continue to pay rent in kind to 
others, is not only very undesirable but also not 
warranted by the law, held that the view of 
the oourt below was erroneous. 

It is opefl to the Revenue Court to apply 
fioctiOD 40 of the B, T. Act or to refuse to apply 


BENGAL TENANCY ACT (YIIU of 1885)^ 

S 40. 

for the purpose of commuting rent but, the 
validity of any arrangement by the proprietors 
or any of the proprietors with the tenants is 
not aSeoted by its refusal. 

The determination of the validity of the oom' 
promise as between the oo-sharers and the 
raiyats may be left the Civil Court to settle. 

{Moteshead, M.C.) Thakur Bingh v. BM 
Permatho Nath Mitra, 

1 Pat. L.R. 172 (Cr.). 

-S. ^0—Commutation of rent-—Prelimi¬ 
nary objection. 

An enquiry with a view to determining the 
sum to be paid as a money rent should not 
be undertaken before the issue of grant or 
refusal of commutation of rent is rightly deter¬ 
mined sinoe otherwise the labour and the 
pauses to the parties of the enquiry may be 
spent to no purpose. {Moresheadt M.C.) BHAG- 
WAT PRASAD In re. 1 Pat. L.R. 92 (Cr.), 

-S. 40 —Commutation of reni—Man- 

bunda rate* 

Where the tenants failed to apply for oommu- 
tatico previous to undertaking the Manbunda 
rate, they are deemed to have foregone their 
right to oommutatiQQ when compared with 
oash rents of the adjoining villages. 

{Dixon, 0.) Ramdihal Khab V, Babu 
Baddeo Lad. 1 Pat. L.R, 76 (Or.). 

-S. ^Q—Commutatio7i of rent—Dete¬ 
rioration in irrigation facility—Effect of, 

Tbe consideration of the question of commU' 
tatioD of rent should not be restricted to the 
standpoint of tbe landlord and tenant. The 
public is also interested in the food supply of 
the ocuntry and if there is tbe danger of deterio¬ 
ration in the irrigation system of the lands it 
is a reasonable ground for refusing commuta¬ 
tion. {Moteshead, M. C.) RANI Bhubneshw- 

ART KUER V, MT. sham SUNDER KUER. 

1 Pat. L.R. 65 (Or,). 

-S, 40—Renf — Commuiation—Occu¬ 
pancy holding—Transferability of holdi/ng — 
Consideration* 

On an application by the transferee of an 
oooupanoy holding for commutation of rent 
under 3. 40 of the B.T. Act it was held that 
the burden lay on the applicant to establish 
his status as oooupanoy tenant wbiob statue 
was disputed. It is open to the applioant to 
establish bis right by proving that oooupanoy 
holdings are transferable by custom without 
tbe consent of tbe landlord or that the landlord 
has in fact recognised the transfer. The 
Revenue Officer is not bound to deoide the 
question of the custom of transferability^ in 
entertaining an application for oommutaUon. 

It is a question for the Civil Court and Ihe" 
Revenue Court need only enquire whether ! 
transferee has been reobgnised as ^ tenant., ^ 
(Moreshead, MlO.) KUDDIP NaSain Sinoh'iS. j 

Mt. Jasoda Kobr. i Pat. £.R. 62 (Op.)*. 


f 
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BBNSAL TENANOY AOT IVIII of 1888), 

8. 40. 

——S. to—Co7«wM^afion 0 / rent — Ccmpro- 
miss som$ ot the landlords, if binding on 
ethers. 

In pcooeedings of oommuU^tiou of cent under 
S. 40, a oompromise between the tenants and 
Bome of the landlords does not bind the other 
landlords who were not parties to the oompro- 

mise. (Das, J.) Surat Nar.ain Singh v, 
IIATHUNNI RAI. 56 l.C. 838 (Pat ). 

— -8. 40— Proceedings under -Injunction, 

A Civil Court has no jarisdiotion to restrain 
by iojuDotion a p^rly to a proceeding under 
' B* 40 of the B.T. Aot, from further prooeoding 
with an application made by him under that 
section to the Revenue Court. (Atkiyison and 

Adavii, JJ.) Bhajan AHiR v, Gangeshwar 

KUAR. 

5 Pat. L.J. 76=>53 l.C. S7=»1919 Pat, 461. 

— -S. 40 (8), (6)— Appeal loheyi lies, 

8* 40 (5) of the B.T. Aot does not govern 
ol. (6) of the same seotion. The appeal contem¬ 
plated under ol, (5) is an appeal against an 
order passed under ol. (3) determining the sum 
to be paid as a money rent. An order refusing 
or allowing an application foe oommutation 
is not appealable and revision is the only 
remedy. iGruning, M.C,) Inderdeo Singh, 

V, anoop Singh, 

1 Pat. L.R. 123 (Cf.). 

-Sa. 40 (3) and Appeal hy some 

landlords only whether maintainable. 

The restriotions applicable to an application 
for oommutation of rent under 8. 40 of the 
B.T. Aot that it must be made under S. 188 of 
the Aot, by all the landlords together or by an 
agent on their behalf, do not apply to the case 
of an appeal in which the procedure followed is 
the one laid down in O. 41, R. 4, O.P. Code. 
{Walsh, J.) In re Bhojraj Mahto, 

41 1.0, 787=^1 Pat. L.W. 578. 

--—Ss. 44 and iS^Notice — Homestead 

raiyat. 

Where the notice to the deft, was not served 
by the landlord within six months before the 
expiry of the term nor was the suit instituted 
after six months, the suit for ejectment was 
barred. {Mcokerjee and Teunon, JJ.) Harihab 
Ohattopadhyaya V, Dinu Bora. 

14 0 L.J. 170==10 I.O. 139== 

16 C.W.N, 536. 

—r-S. 44—JTomesfead land — User for agri- 

nultual purpose-^Ejeetmeni—Urban holdings — 
Occupany right. 

Where homestead land oeases to be such and 
is let out for cultivation and both cereals and 
vegetables are grown upon it, the land is 
. governed by tbe provieions of the B.T, Aot and 

— a lessee is a non-Qopapanoy raiyat liable to be 
‘ eieoted oply on any one of the grounds epeoiEed 

44oi tbe 9.1. Aot. 

• , 


BENGAL TENANOY AOT (Vlll of 18B8). 
S. 46. 

QUf,*re : Whether the B. T- Aot applies to 
urb'iti holdings as for instance in the oity of 
Patna, {Ghaviier, C.J. and Sharfuddin, J.) 

Mt. wajihunnissa Beg am v. Pakira 

Mahton. 8 Pat L T. 621 = 1923 Fat, 94. 
-S, 44 { c) —Raiiya^ itolding from year 

to year. 

There is uo raiyat who holds from year to year 
nuder the Aot and if the tenant is a non* 
oooapauoy raiyat not holding under a lease for 
a term, he otonDC be ejected under 8. 44 (c) 
{Mookerjee and Deachcroft, JJ.) JOTIRAm 

Khan u. Jonaki Nath Ghose. 

33 I.O 34 = 20 C.W.N. 258. 

-S. 43 — Khudkhaat land — Expiry of 

lease — Suit in ejectment by landlord —Notice lo 
qyiit unnecessary. 

In a suit by a landlord to eject a tenant from 
khudkhasht land on the expiry of the lease, 
notice to quit is unnecessary. (Sit* Arthur Wil¬ 
son,) DAMODAR NARAYAN V. DAIiGEIESe. 

38 Cal. 432 = 38 I. A 63 = 
13 C.W.N, 343 = 9 M.L T 364 = 

8 A L J. 441 = 18 C.L J. 312 = 

13 Bom. L.R. 396 = 

9 I C. 918 = 
(1911) 2 M.W.N. 182 (P.C.). 

[On Appeal from 8 O.L.J. 533.] 

-—3, 43 —Notice to quit. 

A suit for the ejectment of a non-cooupanoy 
ryot instituted before the repeal of S. 45, with¬ 
out giving notice to quit is not sustainable. 
{Woodroffe and Carnduff, JJ.) KadanaND 

Singh v, bhekh dhari Singh. 

9 l.C 803 (Cal.). 

-8. ^6—Agreement—Tender of, how 

made—Notice, if necessary. 

The word “agreement” in 8. 46 of the B. T. 
Aot means an agreement whioh the landlord 
proposes that the tenant should execute. 
Where a landlord filed in Court under 8. 46 of 
the B.T. Aot the drafts of a proposed agreement 
duly stamped, but the Court, served on the 
tenant an exaot copy but without a stamp on 
it along with a notice, there is a perfectly good 
tender of the agreement as required by S. 46 of 
the B.T. Aot, even though the notice was not 
in aooordance with the strict terms of S 46. 
{Fletcher and Huda, JJ.> The PORT Can¬ 
ning AND Land improvement Company t. 
Nayan Chandra Pbamanik. 

22 O.W N. 838 = 45 1.0. 234 = 28 G.L.J. 87, 

- — *8. 46 —Enhancement of rent—Refused 

to agree—No ejectment unless, agreement is 
tendered to raiyat—- Suit for ejectment—Refusal 
to agree to enhancement of rent, 

S. 46 of the Bengal Tenancy Aot provides 
that a non-oooupanoy ryot shall not he ejected 
hy suit lot reloaal to agree to an enhenoenient 
of rent, anleaa Abe ageeement for enhanoemenA 
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Bengal tehamcy act (viii of lass), 

S. 46. 

ia tendered to the raiyat, and the rules framed 
by the Government prescribe the provisions of 
the G,P. Code relating to service of summons 
ag applicable to the mode of service, [Moolcetjee^ 
A.G.J. and Fletcher^ J.) Bharam Chand 
GUIN V, KANAK Barkar. 26 C.W.N. 859 = 

68 l.G. 991 = 35 C.L.J. 203. 


Ssi 46 and 138 —Raiyai 


Suit for fair and (quitable rent. 

The tenant holding over for 3 years is a oon- 
ocoopancy raiyat and the piff. could have sued 
both for fair and equitable rent or for enhance¬ 
ment of rent. But once the tenant had already 
become an occupancy tenant, a suit for fait 
and equitable rent is not maintainable. (Ml- 
ler, G.J. and Mullick, J.) Dayab Kundu v. 

malhu pathak. 

47 I.C, 558 = 5 Pat. L.J, 406. 


—S. 48 —Scope of — Sub-letting by ryot* 

It would be defeating the intention and 
policy of the legislature to hold that 8. 48 
applies only where the whole of a ryots* holding 
JB sublet. 39 Cal. 839, expl. {Teunon and Euda^ 
JJ.) NATIBUtiliA AKANDA V, BADI BEPARI, 

42 I.C. 243 (Gal). 

' ' S, 48 —Application of —Under-raiyat 

piling produce rent—Lease construction of* 

Where under a lease an under-raiyat under¬ 
took to deliver paddy and on default to pay a 
certain sum of money, Eeld, that 8. 48 had 
no application as there was no money rent, the 
section being restricted to ** holding at a 
money rent,” and it applies only when raiyat 
and under-raiyat hold at money rent, (Mookerjee 
and Beochcroft, JJ.) Kamaraddi v, MON- 

Mohini Dasia. 

41 I.C. 378 = 29 C.L.J 234. 


—; —S. iS—Under-raiyat — Payment in 

kind—Suit for money value* 

If an under-raiyat executes a Kahuliyat, 
agreeing to deliver to plfis., at their bouse a 
certain quantity of paddy per annum, and in 
case of default, the landlord should reoover the 
money value settled by the terms of the Kahu- 
liyat : Held, in a suit to reoover the money 
value, that tenant must prove that the amount 
olaimed is in excess of the rent payable by him. 
8. 48 of the B. T. Act applies only where the 
land held by a raiyat is oo-extensive with the 
land held by the under-raiyat and not where 
it is a fraction of the holding of his raiyat land¬ 
lord. 39 Cal. 839, ref. (D, Chatierjee and Chap* 

man, JJ.) akbam adi v* Anwar ali. 

24 LG. 677 (Gal.). 


S. K—Under-raiyat—Limit of rent 
recoverable* 

The landlord of an under-raiyat holding 
lender money rent cannot reoover more than a 
^^nartei of the rent which he himself pays in 


BENGAL TENANCY ACT (VIII of 1885), 
S. 48. 

respeot of the land let out to under-raiyat. 
But the section does not apply where the land 
comprised in the holding of the raiyat ia of 
different qualities and there are no means to 
decide the various rates at which the various 
classes of lands were assessed. {Barington and 
Mookerjee* JJ.) NiM Chand BHaha v* Joy. 
Chandra Nath. 39 Gal. 839= 

15 I.C. 356 = 16 O.W.N. 857i^ 


Sb. 48 and 49 (b). 




An under-raiyat holding under a pattah exe¬ 
cuted before passing the B.T. Act without any 
express provision of the duration is liable to be 
ejected upon a notice according to 8. 49 (cV 
within which his case falls. {JenkinSf O.J., 
TFoodro^'d, Mookerjee, Carnduff and Ckatierjee^ 
JJ.) Raj Kumabi Debi v, Barkatulla 
Mandad. 39 Cal. 273 = 

14 C.L.J. 407 = 12 I.C. 161 = 16 C.W.N, 6. 

-S, 48—Leuse by mortgagee in favour of 

mortgagor —Rent recoverable %s governed by 
section* 

On 16-1-1917 defendants executed Earpesgl 
lease of 2 bighas of Kasbt land in favour of 
the plaintiff in consideration of Rs. 976. On 
18-11917 the defendants executed a kabuliat 
in favour of the plaintiff for a term of 9 years 
from fasH 1324 to 1333 in respeot of the same 
land the rent reserved being Rs. 75 As. 5 per 
year. As they defaulted iu payment of the 
reserved rent the plaintiS brought a suit for 
fasli 1325 and part of fasli 1326, The de¬ 
fendants pleaded that during the revisional 
survey the rent was recorded at Re. 24-8 0 and 
that the plaintiff was not entitled to pay more. 
The trial Court decreed the suit at a rental of 
Rs. 24-7-0. The appellate Court held that the 
tenancy created by the kabuHat was a new 
tenancy and that the defendant while executing 
the xarpesgi lease did not lose his original 
status of a raiyat and decreed the suit in full* 
Held that the transactions of mortgage and 
lease were independent of each other and the 
rent recoverable by the plaintiff was regulated 
by 8, 48 of the P.T. Aot and the plaintiff waa 
not entitled to a greater rent than that to which 
be was entitled under the section. (EosSi J*) 

Chaturgun Bind v. Tilakdhabi Singh. 

71 I.O. 470 = 1928 P. 403. 


S. 48—" Bolding at a money rent 


n 


Landlord and under-raiyat* 


The words "bolding at a money rent" in 
S. 48 of the B.T. Aot govern the word " under- 
raiyat ** just preceding them and not landlord. 
An under-raiyat holding land on an agreement 
(o pay rent in kind is not protected by the 
provisions of the section. {Roe and Jtoala^ 
Prasad, JJ.) Eilaspati OhoudhDBY Vo 
Muneshwab Ohaudhuby. 

8 Pat. L J. 818-^ 
43 LC. 965»i Pal. L.W. iOP,. 
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-S. 48 (al—Not ap]^licahU to case o/ 

tint «n hind—Eviction by title para7nount 
IS a good detence to suit for rent. 

B. 48 (a) does not apply to oases where the 
rent fixed in the kahuHyai is rent in kind and 
not in cash. 29 O.L.J. 284, ref. to. 

EiViotion by title paramount is a good defence 
to a suit for rent il the party evicting has 
a good title. (N. R. Chatterjee and Newbould, 

JJ.) Krishna Kumar shaha Roy v. piru 

FAKIR. 38 C L J. 159 = 1922 Cal. 278. 

—3. 48 (a) —Applicability — Bent in 


kind. 

Where an under raiyati kabuiiat provides 
lor the payment of paddy oc its value, as rent, 
suoh rent is not money rent and is not governed 
by B. 48 ia) of the Act. {Chatterjea and 

Newhould, JJ.) Kantoobam v. piru. 

63 l.C. 502. (Gal.). 

S. 49 —Agreement to lease to tioo tenants 


—Nofice in ejectment to one — Validity. 

When an agreement is made to lease the pro¬ 
perty to two tenants and they enter into poFBes- 
sion though no lease is executed law treats them 
as tenants and the notice in ejectment should 
be served on both under S. 49, B.T. Act. But 
when the lesRees obtained a decree for specific 
performance but did not execute the decree and 
a lease was executed only in favour of one of 
them, notice is not neoesHary, (Chatterjee and 

Cuming^ JJ-1 Pitambur Gain v. Ram 
CHARAN Moral. 

1924 C. 483 = 76 l.C. 365 = 28 0 W.N. 157. 

S. ^%—EjecimentSettled raiyat of 


Homestead—Qeis raiyats right (herein, 

A settled raiyat of the village holding a home¬ 
stead, though as an under-raiyat, or under a 
raiyat, acquires a raiyati right in that home¬ 
stead. 43 0. 195, Ref. (Suhrawardy and 

Cuming, JJ.) Isapali v. Satis Chandra 

ROY. 68 l.C. 5C4. iCal.). 


. — 8 , 49 — Notice to quit—Mode of service 

^Tenants^in^common —C.P. Code, O. 6, B. 16. 

Under 8.49 a notice to quit should be 
served in the manner prescribed in the C. P. 
Code for the service of a eummous. If such a 
notice is issued to tenanta-in-oommon and one 
of the tenants receives the notice for all. the 
Court, should consider the facts with reference 
to O. 5, R. 16. O P.C. or with reference to the 
rule that service upon one joint tenant is a 
service on all. (Richardson^ J.) Haricharan 

MANDAIi t). BlGHORE GAIN. 

86 l.C. 127 Cal.). 

- St. §9 and 88— Kapfltni raiyat—Oceu- 

paney raiyat— Grant of lease for more than nine 
years—Transferee from ryot. 

A lessor describing himself as a Kayami ryot 
dots fiot neoeesarily Imply that he was a ryot 
at a fixed rent Where the lessor did not 


BENGAL TENANCY ACT (YIII of 1888), 
8. 49. 

thereby or otherwise represent himself as a 
raiyat at a fixed rent and the lessee was cot 
induced to take the lease by suoh representa¬ 
tion held, that the lease which was for a teim 
of more than nine years was invalid and neither 
the lessor nor the purchaeer from him was 
estopped from obaltenging its validity, 22 C. 
W.N. 179, Poll The interest of an under-rai¬ 
yat is not heritable. 31 Cal. 767. Poll. (Chaud- 
huri and Cwning. JJ.) NadirAM Chaudra- 
siL V. Brinath'Chakravarthi. 

54 1.0. S06 = 24C W N. 93. 


-Sa. 49 and 167 —Purchater 

aricy holding—- Undtr-raiyali holding 
brance—Notice^Jo quit. 


of occup 
‘Encum' 


A person purchasing an occupancy bolding 
at a sale held in execution of a decree for 
arrears of rent can eject, without annulling the 
encumbrance under S. 167 of the B.T. Act or 
serving a notice to quit under 8. 49 of the Act, 
an under-raiyati whose holding was created 
without a registered lease and without the 
ooDsent of the landlord. 28 Oal. 205j 17 C.W^ 
N. 860 ; 31 Cal. 932 and 13 C.W.N. 913, 
diet, Ss. 167 and 49 of that Act, as 
to notice to quit to be served on under- 
raiyat apply only where there is a subsisting 
tenancy which stands good against the land¬ 
lord, unless it is put an end to, in the manner 
specified. iChatUrjee and Newtould, JJ.) 

bhuban Mohan v. bheik badan 

46 Cal. 766== 
53 l.C. 334 = 30 C.L J. 201. 


— Sa. 49 and 88 (2 )—Ejectment of under 


raiyat—Notice to quit—Permanent sub-lease — 
Previous possession. 

In pifi’s. suit to eject the deft., an under 
raiyat, after service o£ a notice to quit under 
B. 49 of B.T. Act, the deft, set up a permanent 
aub-lea8e;granted by the plff.’s vendor and plead¬ 
ed estoppel. Eeld, that the lease being invalid 
under ol. (2) of 8. 85. the tenancy oculd be put 
an end to, by a notice under 8. 49 and the deft, 
not having a subsisting tenancy could not rely 
upon bis previous possession. 23 O.W.N. 436, 
foil. : 13 C.Ij j. 649 and 24 C.L J. £39. dist. 
The principle of estoppel cannot be invoked to 
defeat the plain provisions of a statute. If the 
contract was given effect to, the provisions of 
ol. (2) of B. 85 would be defeated in every 
case. fN. i2. Chatterjee and Netolould. JJ.) 
ALLIMUDI BEPARI V. CHAINTAHABAK 
Mukhopadhyaya. 

51 I.O. 408 = 23 O.W.N. 487. 

■ ■ -B. 49 — Under-raiyat — Notice to quit 

signed by one of several landlords—Validity of^ 

A notice to quit served on an under-raiyat 
and signed by one of the landlords is not 
invalid in law, (Fletcher and Buda. JJ.) 

jakhbb Mohammed v* Khatib mohambd. 

28 C.W.M. 76»i6 1.0. 264. 
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S. 49* 

-S. 49— A^pplicabiliiy of^Under-raiyat 

—Right of occupancy. 

An under-raiyat can by usage or by custom 
obtain a right of ocoupanoy and S. 49 of the 
B.T. Aot oannot apply to an under-raiyat who 
has got a right of oooupanoy. (Fletcher and 
Hvda, JJ.) GOPal Mandad v, Tapai 
Sanehabi. 28 C L.J. 84 = 

46 Gal. 48 = 46 LG. 545 = 

22 O W N. 618. 

-Sa. 49 and Q5~-Ejectment — Notice- 

Lease from year to year. 

In 1891 pis. granted an under-raiyati lease 
to the deft. The lease was not for any specified 
term, but was described as karaana patla 
(yearly lease). Held that the lease was termi¬ 
nable by a notice to quit under B. 49 (6) Per 
Mookerjeet J.—It is of the very essence of the 
annual tenancy that it is terminable by the 
landlord on notice, to quit, 8. 49 prescribes no 
form of notice, nor does it indicate the length 
of notices. An under-raiyat is protected from 
ejectment until the end of the agricultural year 
in which a notice to quit is served upon him 
by his landlord, and this indicates the time 
when it becomes obligatory upon him to lease. 
(Mookerjee and’^Beachcroft. JJ.) Ohandi Cha- 
RAN Nath v, SOMLA Bibi, 22 C.W.N, 179 = 

44 I. C. 254 = 28 C.L.J. 91. 

■ - Notice to quit by several join^ 

landlords—Notice signed by one. 

A notice under S. 49 of the B. T, Aot pur¬ 
porting to emanate from three landlords but 
in fact signed by one of them is a proper notice 
to quit. There is no necessity for the notice 
to be signed by the landlord at all. It is 
sufficient that the notice is sent at the instance 
of the landlord calling upon the under-raiyat 
to quit the land. 39 Oal. 231, foil. (Chiity and 
Smither, JJ.) Mafedub Sha Pakir v. 
Maharuddin. 44 l.c. 49 (CaL). 

“ “Si, 49 and B^—Raiyat-if can create 
under-lease. 

A raiyat holding at a fixed rate of rent is 
competent to create a permanent under-lease. 
A raiyat may by custom have a right to create 
a permanent sub-lease and the sub-lease so 
created is not inadmissible in evidence but the 
party who wants to prove it must establish the 
custom before it is admitted in evidence. A 
permanent sub-lease granted by a raiyat is 
inadmissible in evidence even if the terms of 
the document have been partly performed and 
tne raiyat can eject the sub lessee by a notice 
to quit under 8. 49 (6). 16 O.rj.J. 144, 17 p.W. 
N. 468, 21 O.L.J* 478, foil, (Fletcher and 

Newbould, JJ.) Rashbd Kazi v. Paohoo 
Babdab. 42 l.c. 834 (Oal,). 

■ —Sa, 49 and 85 — Notice — Invalid sub 

lease* 

Where the sub-lease to an under-raiyati 
ffranted by the raiyat of a Don-transferable 
oooupanoy holding is not valid against his 
landlord UB dec B. 85, the landlord can eject 

4 

\ 

\ 
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the under-raiyat without any notice under 
S. 49 when the raiyat transfers the holding to 
the under-raiyat. (Sanderson, 0 J. and 
Mookerjee. Jadab Sardar v. Govinda 
OHANDRA. 44 Cal. 272 = 

34 l.c. 912 = 21 C.W.N. 868. 

- -gg^ 49 giy —Occupancy right — 

Transfer of—Notice — Land-lord's right of 
re-entry. 

Where in the absence of any custom of 
transfer, an occupancy raiyat transfers the 
property to the under raiyats^ without the 
consent of the land lord he has a right to 
re-enter upon the property without a notioe 
under 8. 49 of the B. T, Aot. 

S, 49 applies where the oooupanoy raiyat 
still remains in the position of the land-lord, 
and not where the oooupanoy raiyat has 
forfeited his interest by having transferred 
his interest without the consent of the land¬ 
lord. 

A notioe served under 8. 87 of the B, T, 
Aot is not required for the land-lord to 
re-enter in a case like this, (Fletcher^ J.) 

Jadab Chandra Sirdar v. Govinda 
Chandra Mandad, 29 l.G. 466 (Oal,). 

—I- Denial of title in prior suit— 

Suit to eject—Notice to quit. 

Plaintifi, a gomaetah of a land-lord obtained 
certain lands from him and let them out to 
the defendant. In a suit for rent brought by 
plaintiff against defendant, the latter pleaded 
that he had always paid his rent to the plain¬ 
tiff for the benefit of the land-lord and that be 
was a rai^a^ holding directly under the land¬ 
lord. The plaintiff sued to ejeot the defen¬ 
dant, without notioe, as a trespasser. Held, 
that the defendant could not be evicted 
without notioe to quit under 8. 49 of the 
B. T. Aot. (Holmwood and Chapman^ JJ.) 
EADA GAZI V. MAHESWAR CHAUDHUBI. 

27 1. C. 278 (OaL)- 

-S 49 — Abandonment—Relinquishment 

—Transfer of holding—Ejectment* 

Where a transfer of the whole holding has 
been made, the landlord is ordinarily entitled to 
enter on the holding. A relinquishment of^he 
whole holding without any proof, of payment 
of rent or of any arrangement made to pay 
the rent is a relicquishment in faot, wfaioh 
entitles the landlord to ejeot the tenant. B. 49 
of the B.T. Aot does not apply to suoh a oaise* 
[Holmwood and Chapman. JJ.) Aminunni^ v. 
JiNNAT ADI. 42 Cal. 751 = 19 O.W M. 4^= 

27 l.c. 2^ = 20 O.L.J. 548. 

-S, Notice. 

B. 49 prescribes no form of notioe nor length 
of notiqe. The Aot itpelf proteotjB ^faa under- 
raiyat from ejeptmepit for ppe ag^ioi^^ti^K^I 
year after a notioe to quif is puved qpon ^ 
by hia landlord. (Jenkins, 0. J. and Roy, 

Habifudda Gain p. bbnoed bbhaby 
Mondod. 191.e. 1^7-17 O.W^H. MB. 
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8. 19— l/nder faiyat—TJnder-lease for 
i%m$ — Ejectment* 

An undet^iaiyat holding under a lease for 
an indefinite time can only be ejeoted for non¬ 
payment of rent and not arbitrarily by giving 
him notice under 8eo. 49 of the B. T. Aot. 

{Holmwood and Chapman^ JJ*) Shangseb 

Alii V. EADANUIiliA. 18 l.G, 82 (Oal.), 

. .8, 19 (n )—Leasehold property — Herit- 

abiZtf^ 0/. 

Lease hold property for a term of years is 
heritable and a son of the tenant holding the 
land after the death of his father oan be ejeoted 
on the expiry of the term without notice. 
(Bolmwood and Chapman, JJ.) Nibodb 
MOHANDBY V. JAGAB Alii. 27 LG. 48=> 

20 G.L. J. 828. 

——8, 19 (b) — Notice under—Fonnalities 
of—English Law not to be imported in India, 

On the 26th Deoember, 1914 a notice was 
served by the plaintiffs upon the defendant. 
This notice was described as a notice under 
a. 49| Bengal Tenancy Aot. It stated in the 
first place that the plaintifis did not admit that 
the defendants were under-raiyats. But it was 
added thc^t if they were under-raiyats, they 
should vacate the land. There was no speoifi- 
cation of the date when the defendants were 
required to vacate the land. The suit in eject¬ 
ment was not instituted till the 7 th January, 
1918. On a question arising as to the validity 
of the notice. Held, that technicalities of the 
Bjnglish Law relating to the form and contents 
of a notice to quit should not be introduced in 
connection with the provisions of S. 49, Bengal 
Tenancy Aot. There was sufficient oompliance 
with the requirements of S. 49 if what was 
served upon the tenant gave notice to quit the 
land at the end of the agricultural year next 
following and the suit was instituted after the 
lapse thereof. {Mooherjee and Chotener, JJ.) 
PuBNA Ohandba Das v. Adi Mahomed. 

70 l.G. 999 = 3? G.L.J. 618. 

, — —s. 19 (b)— Ejectment—Permanent lease 
by raiyat—Lessee is not an under raiyat. 

Where a raiyat grants a permanent lease 
without the consent of the tenure-holder and 
the lessee and his heirs remain in possession for 
more than 12 years their status is not that of an 
under-raiyat and they cannot be ejeoted by the 
service of a notice to quit under B. 49 (b) of the 
B. T. Aot. 28 C 205, 17 O.W.N. 860. Rel. 
{Teunon, J.) FuRNA Ohandba das v, Joy 
LAD Payada. 61 LG 786 (Gal.). 

-— —8. 19 ih)-^Permanent sub-lease by 

rraiyat to wnder-raiyat— Effect of, 

A permanent sub-lease by a raiyat (not being 
a raipat holding at a fixed rate) to an under- 
raiyat ie not operative as such between them, 
fiuk the giiABtoe isj an nndet-ratpaf wbp holds 

ot)i^,^^>hpp ^Uder a written Ipaqe, ajgt^ ilia 
AenAfifiy to Uable to be delcuihiDed in tne mau- 

B- 49 (b) of the Aot. Till such 

VoL 1—80 
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determination the grantor cannot treat the 
under-raipaf as a trespasser. {MooJcerjee, A.C. 
J. Fletcher, N, R. Chatterjea, Teunon and 
Richardson, JJ ) CHANDRA Kanta Nath v. 
AMJAD ADI HAZI. 23 O.W.N. 1 = 

61 1.0. 466 = 32 0 L.J. 296 (F.B ). 

— --g. 49 (\j)—Effect of notice^ 

Where alnotioe to quit is given to a sub-lessee 
for over nine years after the Bengal Tenancy 
Aot, he cannot resist plff.’s claim for ejectment. 
(Chatterjee and Richardson, JJ.) Nazir adi 
8HIKDAR V. BANSBI BADAN. 

23 O.W.N. 18S»42 I.C. 621 = 

29 G L.J. 388. 

-Sb. 19 (b) and 88 (2) and (8)—U’ndcr- 

ryoti lease for wore than nine years, created 
prior to the Act, whether invalid after nine 
years of the Act, 

A sub-lease for a term exceeding nine years 
granted by a ryot prior to the Aot does not 
become void after the expiry of nine years from 
the passing of the Aot but remains operative as 
against the ryot. 29 Gal. 148, foil. (Chatterjee 
and Richardson, JJ.) Mia Baja PATWARI v. 
Bam Kumar De. 11 I.O. 816 = 29 G.L.J. 391. 

-Sb. 19 (b) and 88— Under-raiyat — 

Holding for a term — Devolution — Ejectment — 
Notice, 

There is nothing in the Aot to take away the 
right of the heirs of an undet-raiyat to succeed 
to the remainder of the term granted by the 
ratpa^ within the powers conferred on the 
latter by 8. 86. Apart from oustom or express 
enactment, a lease for a term devolves on the 
heirs of the original lessee. On expiry of the 
term the heirs may be ejeoted without notice 
under S. 49 (b) of the Aot. (Richardson and 
Mullick, JJ.) ADBJAN BIBI V, BAHAM ADl. 

22 G.L J. 232 = 81 l.G, 26 = 20 G.W.N. 786, 

-Si. 19 (b) and 88 (2)—Raiyat—Grant 

of permanent lease. 

The grant of a lease by a raiyat from gene¬ 
ration to generation on payment of rent is a 
nullity. Being initially void, no ratification 
of the lease is effected by acceptance of rent. 
iWoodtoffe and Coze, JJ.) Mohin Chandba 
De V, Baidanath. 

29 l.G. 879 = 21 C L.J 176. 

-Ss. 19 (b) and tbl-~Under-raiyati-~ 

Ejectment — Notice — Landlord— What is. 

An under-tenant not being anoooupanoy ryot 
cannot be ejeoted without the notice prescribed 
by Sec. 49 (b) of the Aot. The Landlord is 
the person who, on the extinction of the other 
rights comes into direct relation with the 
tenant or under-tenant, (Holmwood and Chap- 

man, JJ.) Basik Lad v. Krishna Mohan. 

18 l.G. 219 = 17 G.W.N. 781. 

— - 8. 19 (c) Landlord and tenant—Lease 

—Holding over — Tre^asser-^Notice. 

A mete omiBsion to sue a tenant in ejeotment 
after the expiry of the tenancy would not make 
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him a tenant by holding over but where he 
held over for a considerable period and after 
him hie sons held over for another long period, 
the tenancy might reasonably be regarded as a 
tenancy by holding over and the tenants are 
entitled to a notice under 8. 49 (c) of the B.T. 
Aot before ejectment. {Chitiy and Teunon, 
JJ.) ChaturbhujaNandai;. Gopal DOLAI. 

18 I.c. 448 (Cal.). 

-S. 49 (6)— Transfer of a non-irans- 

ferable under-raiyati holding — Notice, 

Notice for ejectment is essential under clause 6 
when the landlord knowingly accepts rent, 
from transferees of a non-tcansferable under- 
raiyati, in the name of original tenant. 
{Chatterjee and Beachcrofit JJ.) ABDUL 
Hamid v. Udoy Chandra acharjbb. 

32 1.0. 614 (Cal ). 

- 3b. 30 and 29—Distinction between* 

8 . 50 of the B.T. Aot contemplates a case 
where a tenancy has been held at a certain rate, 
while 8. "29 applies only to a case where rent 
has been actually paid for a period of three 
years. {MooTcerjee and ChotzneYy JJ.) JANAKI 
BALDAV ROY V. ENAT MANDAIi. 

37 C.L J. 489=721.0 136 = 1923 Gal. 600. 

- S. Presumption — Sub-division or 

variation in Rent do not affect* 

A sub-division of a tenure does not deprive 
the tenant of the benefit of 8. 50 of the B.T. 
Act, nor does it affect the continuity of the 
tenure. A sliglat variation in rent, though un¬ 
explained, does not deprive the tenant of the 
benefit of the presumption under 8. 50 of the 
B. T, Aot. \Mookerjee and ChoizneTt JJ.) 
Tarakumar Ghose V Kumar arun Chan¬ 
dra SINQH. 33 C.L.J. 389 = 74 I G. 383 = 

1923 Cal. 261, 

■S. 60—Presumption — Rebuttal — Con¬ 
tract of Itnancy subsequently entered into tet- 
ween thepart'.es* 

Where there is a uniform rate of rent for 
SO years, it is open to the landlords to rebut 
the presumption arising in favour of the defend¬ 
ants by a cootraot of new tenancy entered into 
subsequently which entitles the landlords to 
claim rent from the tenants after the expiry of 
the term of tbe lease at the rate of rent payable 
for tbe cultivated lands of tbe village. {Mookerjee 
and Cuming, JJ.) Sarat Ghandra De DAS 
V, taraprasanna bhattachabya. 

70 I.c. 437=36 O.L.J. 333 = 1923 Gal. 141. 

-S. 80—.Applies to suits or ^oceedings 

under the Act and not to a suit in ejectment. 

8. 50 (3) is by its terms, limited in its appli¬ 
cation to suits or proceedings under the 
Bengal Tenancy Aot. A suit for ejectment does 
not fall within that description. But it has 
been ruled that even in oas^s where 8.60 is not 
directly applicable, the Court may aot on a pre¬ 
sumption Bimilar to the one arising under the 
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section, if tbe facts justify the neoessary infer¬ 
ence. The same principle plainly applies to 
suits or proceedings where the rule embodied in 
B. 60 is extended by analogy. (Mookerjee atid 
Rankin, JJ.) MANMATHA NATH KAR v. 
PROBODH Chandra. 37 C.L.J, 82= 

73 I.C. 416 = 1923 Gal. 102. 

-S, 60—Applioahility —Rent— Partly^ 

payable in kind and partly in cash. 

Rent means whatever is lawfully payable or 
deliverable in money or kind by a tenant to his- 
landlord on account of the use or occupation of' 
the land held by the tenant. It is in this sense 
that the expression " rent is used in 8. 60 of 
the B. T. Aot, The substantive rule enunciated 
in 8. 60 (1) and the presumption embodied in» 
8. 50 (2) of tbe B. T. Aot do not become inapp¬ 
licable because a tenure-holder or raiyat holds 
at a rent payable partly in cash and partly in 
kind or entirely in kind. 12 W.R, 14; 14’ 
W.R. 388 ; 15 W, R. 479, Rel. (Mookerjee and 
Chotzner, JJ.) Dina Nath Pad v. Raja Satd 

Prasad Garga Bahadur, 

27 C.W.N 115 = 86 C L.J. 320= 
72 l.G. 663 = 1923 Gal. 7i. 


-S. 50— Sub-division and Amalgama¬ 
tion do not affect continuity of tenure. 

8. 50 (3) of the B. T, Aot was inserted for 
the benefit of the ryots and not with a design 
to prejudioe tenure holders. The operation 
of 8. 50 (1) and (2) is not excluded in the , 
case of tenures merely by reason of Mb— 
division or amalgamation. 36 0. 287, not foil. 

8. 50 (1) of the B. T. Aot contains the sub¬ 
stantive rule on tbe subject of protection from 
enbanoement. The sub-division of a tenure 
does not work a breach in tbe continuity of the 
tenure, if each fragment is held at a propor¬ 
tionate rent and the aggregate rent equal to the 
original rent. (Mookerjee and Rankin, W.) 

Krishna kamini Dasi v. nidmadhas Baha. 

86 C.L J. 882 = 78 I.C. 312 = 1928 Cal. 66. 


-S. 30— Enhancement of rent—Suit for 

Matters to be considered. '' 


A suit to enhance rent proceeds on tbe pre¬ 
sumption that a Zamindar holding under the 
Permanent Settlement has the right, from time 
to time, to raise the rents of all the rent-paying’ 
lands within bis Zemindari, aooording to the 
perganab or current rates, unless either he is* 
precluded from tbe exercise of that right by a 
contract binding on him or the lands in ques¬ 


tion can be brought within one of tbe exemp* 
tions recognised by Reg. VIII of 1793. Oonse- 
quently in each of these oases, the nature .of the 
tenure and the conditions under whioli it is 
held is the primary question to be deteimined 
with reference to the documents and oii^m- 
stanoes disclosed therein. (Mookerjee and 

fter, JJ.) ABiNAs Chandra das u. Majub km 
OHOWDHUBT. 86 C L.J. 19BJ®- 

M 1.0. aia-a? o.w 

igaaOaUHl- 
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Sa. 80 and 104 (7i)—Prflswmpiion 


Z^one, xohBre ortain of fenaMcj; Tcnown —Suit 
lender S« 104 {h)^Maintainability. 

The presumption as to the 5sity o{ rent laid 
down in B. 50 of the Act does not apply where 
the origin of a tenanoy is known. It is not 
competent to a Civil Court to revise (he rent 
fixed in the Settlement Bent Roll. Where a 
person is not really ailaoted by an entry of rent 
in the Beoord of Rights he would not be entit¬ 
led to claim a revision of rent under S. 104 (h) 
01. 4 of the 6. T. Aot. even though his case 
may fall under Cl. 3 of the section. {Woodroff$ 
and Suhrawardy, JJ.) Secretary of State 

FOR INDIA V. RAM CHARAN ACHARJYA. 

70 l.G. 207 (Gal.). 


-Ss. 80, 105 and 108-A. —Pr«SMrnp(ion, 

when rebutted—Lease for S years—Holding over 
— Rent—Settlement of enhanced rent. 

A kabuliaU dated 1283, B. S. for 3 years in 
favour of certain tenants contained the follow¬ 
ing clause “ After the termination of the period 
of settlement we shall take a fresh settlement 
on a proper rent.” It was further stated in the 
habuliyat that "we shall enjoy the tenancy for 
a fixed term under the oonditions stated above 
and to this effect we execute this raiyaii 
kabuliyat for a fixed period.” The landlords 
did not exeroise their right to take possession 
of the tenure or to alter the rent after the 
expiration of the term of the kabuliyats. On 
an application made before the Settlement 
Officer for settlement of fair and equitable rents 
on the grounds of excess area and that the rate 
of rent is lower than the prevailing rate and 
also on account of rise of prioes of staple food 
crops. Held (l) the Kabuliyats ware executed 
before the B. T. Act came into operation and 
the term mentioned therein also expired before 
that date and (2) there was was nothing to pre¬ 
vent the landlords from enforcing the terms of 
the kabuliyat after the expiration of the year 
1284 B. S. and the fact that they did not take 
possession or otherwise after any of the terms 
of the previous tenanoy gave rise to the irsfer- 
enoe that a new tenanoy oommenced from after 
that date upon the same terms as regards 
payment of rent and other stipulations except 
the stipulation with regard to the period of the 
settlement. That being so the origin of the 
present tenanoy should be considered to be from 
the year 1285 B. S. and the presumption under 
a. 50 of the B. T. Aot. was rebutted in the case. 
{Suhrawardy and Ohose, JJ.) Udoy Chandra 
BASU V. MAHOMED ADI BEPARI. 

68 l.G. 889 (Cal.). 


. I S. BO— Presumption—Payment of rent 

at uniform rent does not raise. 

The mere fact of payment of rent at a uniform 
rate for any number of years, apart from the 
presumption that can be raised under B. 60 B.T. 
Act. does not raise any presumption of fixing 
of rent. {Suhrawardy and Cuming* JJ.) 

Yakdb ADI Oboudhubi V. Raj Kumab 
X>trrTAi 88 1*0. 627 (Oal.) 


BENGAL TENANOY ACT (Vlll of 1865), 
S. 80. 

--;-Sb. flo and IIB— Presumption—Record 

of Rights^ publication of, excludes. 

After the publioation of the Reoord of Rights 
in respect of a tenancy under Chap. X of the 
B. T, Aot, the tenant is precluded by 8. 116 
from olaiming the presumption under 8. 50 of 
the Aot. (W. JR. Chaiterjea and Panton, JJ.) 

BAMANDAS BIDYASAGAR BHATTACHAKYA V. 

Sadhu Majhi. 26 C.W.N. 948 = 

64 1 G. 448 (Oal.) 

■-8. 50— Presumption of fixity of rent 

may be rebutted by proof of—Additional sum 
paid as rent. 

The presumption as to fixity of rent, raised 
by 8. 60 of the Aot, is rebutted by an infer- 
enoe that an additional sum paid by a tenant 
was lawfully a part of the rent paid with 
the consent of the tenant. {Newhould, J») 
RAJESWAR V. Bahadur. 68 I.C. 317 (Cal.) 

Ss. 50 and ibB—Applicability of — 


Denial of tenancy—Presumption. 

The principle underlying 8. 168 of the B.T. 
Aot, is that there should be an admitted 
tenanoy. Where there is a denial of tenanoy 
the inquiry contemplated by that section 
cannot be made. In dealing with an applica¬ 
tion under 8. 158 of the B.T. Act, it is not 
necessary to find whether the tenant ie entitled 
to the benefit of the rule contained in 8. 60 
ordinarily this eeotion is applicable when the 
landlord seeks an enhancement of rent. {Walms- 

ley, J.) Monmohan Ghose v. Narain Chan^ 
DRA Das. S3 I.C. 709 (Cal.) 

-Ss. 30 and 116— Presumption — Uni¬ 


form payment of rent—Enhancement of. 

The preBumptioD under 8. 60 of the B.T. Aot 
is not applicable to a tenant recorded in the 
Reoord of Rights as an oooupanoy raiyat under 
8 . 103 (b) of the Aot and not as raiyat holding 
at fixed rates. 24C.rj.J. 363 ref. (Chatterjee and 
Duval, JJ.) GURU CHARAN NANDI V. 8 ARAB 
ADI. 23 C.W.N. 1041 = 52 I.C. 79 = 

80 C.L J. 9. 

Sb. 50 and 103—Prcswmp^ion—Kabu- 

M 


liyat— After commencement of tenancy—Bent 
enhanceable* 

The mere fact that the rent was enhanoeable 
under a Kabuliyat executed after the inception 
of the tenanoy is not sufficient to rebut the 
presumption arising under 8. 50, clause (2) of 
the B. T. Aot, the question being whether the 
rent was in fact altered or not. If it was not 
altered then the tenant was entitled to the full 
benefit of the presumption. {Beachcroft, J.) 
DHIRENDRA NATH GHOSE V. PUENA 

Chandra Dutta. 31 l.G. 904 (Oal.), 

-Sb. so and ilB—Prestimption under* 

After the publication of the Record of Rights 
under Ohap. X of the B.T* Aot, in respect of a 
tenanoy, the tenants are debarred by the pro¬ 
visions of S. 116 of the Aot from oJaiming the 
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BENGAL TENANCY ACT (Vlli of 1885}, 
S. 50. 

pcesumption whioh B. 50 of the same Aot men¬ 
tions. iWoodroffe and Huda, JJ.) MURDI- 
DHAR ADITYA V. BADHA MOHAN HABZA. 

51 I.G. 552 (CaL). 

-8. QO^Consolidation of raiyati hold¬ 
ings—Effect of—Right of occupancy — Hat — 
Beni- 

Consolidation of raiyati holdings does not 
alter their nature, unless with the agreement 
between the landlord and tenant to change its 
nature. Raising hats on a tenancy does not 
raise a presumption of permanency. The fact 
that there was no change in rent, for many 
years, does not mean that the original contract 
was to pay a fixed rent. Where a tenancy is 
transferred and the purchaser is described as 
marafaidatt it means that the purchaser is not 
recognized as a tenant. (Chatterjee and Grea¬ 
ves, JJ ) Manmatha Nath Mitter v. anath 
BanDHU PAIi 50 I.C. 222==:23 C.W,N.201. 

-— S. 50—Landlord and tenant—Lease to 

tenant—Liberty to settle land on expiration of 
term—Pre existing tenancy, 

A lease creating a tenancy for a particular 
term at a fixed rent and giving the landlord 
the right at the expiration of that term to 
settle the land with whomsoever he pleases, 
cannot be taken as a mere recognition of a pre¬ 
existing tenancy. [Fletcher and Shamsul Huda^ 
. JJ.)DHARAN1 KANTA LAHIRI V, ISMAIti 
SHAIKH. 45 I.C. 821 (Cal.)* 

-S. 50—Presumption, 

Even a slight variation of rent not explained 
by causes like alteration in area rebuts the 
presumption under 8. 50. [Woodroffe and 

Mookerjee, JJ.) Prasanna Deba Raikat v. 
Mohanand Das. 40 I.G. 558 Cal. 

—-S. SO— Presumption of fixity of rent — 
Rebuttal of enhancements. 

The liability to enhancement is imposed not 
only by the jama wasil bald papers but by the 
law which, in the absence of a presumption 
under S. 60 or upon rebuttal of that presump¬ 
tion, imposes a liability to enhancement upon 
tenants. 16 C.L.J. 24, foil. [Chatterjee and 
Beachcroft. JJ,) NiROD KRISHNA GHOSE p. 

Pbodut Kumar Tagore. 32 I.C. 794 iCal ). 

-8. 50—Presumotion—Principle of* 

The presumption in S. 50 of the Act does 
not rest upon the question whether one uni¬ 
form rate of rent has been paid or not but upon 
whethar the rent has been ohaaged or not, so 
that where it is proved that the rent in respect 
of a tenure has remained unaltered for upwards 
of 20 years the defts. would be entitled to the 
presumption under 8. 50 of the Aot. ( Woodroffe 
and Mullick. JJ.) Dinamani Ghoudhurani 
V, JAGAT (JHANDBA. 23 I.C. 778 (Gal.). 

Sa. 80 and 115 —Record of Bights 
Entry as occupancy raiyat in^Presumpiion of 
fixity of ranfi if appUcablo, 


BENGAL TENANCY ACT (YIII of 1888), 

S. SO. 

A tenant, recorded in a Record of Rights 
prepared under Chapter X of the Apt as an 
occupancy raiyat merely, cannot according, to 
the 8. 115 get the benefit of the presumption 
as to fixity of rent under 8. 50. (Imam and 
Chapman^ JJ.) BIRENDRA KlSHORE MANIKYA 

Bahadhur V, Faizuddin, 22 I.C 948 (Cal.). 

-S, 50—Landlord and tenant—Suit not 

under Bengal Tenancy Act- 

The presumption in 8. 50 cannot be 

relied upon when the suit is not one under the 
Act ; but the Court may draw the necessary 
inference from facts proved and apart from 
8. 50 of the Aot, from the fact crt the payment of 
uniform tent for a long time, the Court can 
draw ani^infetenoe that the contract was to hold 
at fixed’rates. [Ghatterjea and Teunon, JJ,) 
ASUTOSH RUDRA V. GANGA BISHAN BANER- 

jea. 22 I.C. 867 (Cal.l. 

Cf, 10 I.C. 164 (Cal.). 

——S. 50—Presumption — Fixity of rent — 
Permanent tenancy. 

Long possession at unvarying rent is evi" 
dance of permantent tenancy. 30 Cal. 801, ref* 
Where the holding is transferred and the 
continues to be paid for 13 years in the nam® 
of the original tenant, fixity of rent is not t® 
be presumed. [Mooherjee and Beachcroftt JJ,) 

Uddhab Chandra Ghosb v, Dhan Krish¬ 
na Biswas. 20 I.C. 268 (Cal.) 

-*8. OO-^Additional rent—Excess area. 

If the landlord agrees to let and the tenant 
to take a particular piece of land irrespective of 
its area, the landlord cannot claim additional 
rent if the area appears to be greater than one 
stipulated for, but the landlord would be so 
entitled if they agreed that a certain number of 
bighas should be the subject of tenancy. [Coze 
and Chatterjee, JJ*) AKBAB ALI JJ* 

HiBA Bibi. 15 I. C, 832=»16 C.L.J. 182. 

-^3, 50—Occupancy holding—Suit or 
proceeding under the Act — Presumption of per- 
manency—'Ejectment suit on the ground fnfle 
holding is non transferable—Suit, if under the 

— Qustom—Transferability—"Evidence, 

Even in oases where the section is not 
direotly applicable, the Court may act on a 
similar presumption, if the facts jusj^fy we 
necessary inference. 8. 60 of the^ B. T. ^ 
has no application to a suit for ejectment by 
the landlord on the allegation that the tenant 
ofa non-tcansfecable holding has sold it to 
the deft, and has abandoned the land as suon a 
suit is obviously not a suit or proceeding under 
the B.T. Aot. 10 O.W.N. 930 foil. A oust^ 

or usage of transferability of oooupanoy holdings 

oan be proved by transfers reoognizsd by ipna- 

Iota ei.het without the payment of nazw pr 

upon payment of a nazat also fixed by omiMB- 

The landlord need not have in»de an 

to atraneler ansoobesstwllyf, 

efieotixe mnst not ho » Rowing 

whioh has altmdy grown up. 10 O.W.W. 4m • 
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BBNd&L TBMANOY AOT (YlII of 1885), 
8. 80. 

83 Oal. 1094, 12 0,W,N. 878. (oil. The usage of 
transferability after it has grown up aficots not 
jnerely tenanoies created thereafter but also 
existing tenanoies. (Afoo^er/ee and Teunon^ JJ.) 

BuziLuri Karim v. Satish Chandra. 

15 Q.W N. 782»10 LG, 325 =>13 O L.J. 418. 

■ -—S 30—Presurnpfion. 

Where the suit is not under the Act, the 
Court may draw any presumption from the 
oiroumstancea* (Mookerji and Carndufft JJ.) 

Nityananda Pad v. Nanda Kumar. 

10 1.0. 163 = 13 C L.J. 418. 

S. 50— Presu7nption—Production of 
receipts for 33 ^ears is insufficient to raise. 

In order to establish tenancy at fixed rent in 

perpetuity, the tenants would have to establish 

that they have been holding at the rate of rent 

which has not been changed since the permanent 

settlement. 46 0. 913 : 1 Pat. Ij.J. 67, not 

followed, 37 0, 30 ; 54 I.C. 672, followed. The 

production of rent receipts showing payment of 

uniform rate of rent for 33 years is not sufiioi* 

% 

ent to prove that the rate of rent has not 
changed since the date of the permanent 
settlement. iCoutts and Das, ,) MAHARAJA 

Bahadur Kesho Pd, bingh v. ram Jas 
PaNDE. 2 P. 92 = 1923 P. 824. 

—8b. so and 115 — Record of — 

Suit for enhancement long after publication--^ 
Presumption. 

Where a landlord brings a suit for enbanoe- 
ment of rent against an occupancy raiyat after 
the publication of a Record of Rights, the 
raiyat cannot rely upon the presumption raised 
in 8. 50 as that section is controlled by S. 115. 
(Sultan Ahamad, J.) Sheikh Audud Baqi v. 
KUNJA BEHARI Pandey. 36 I.C. 818 (Pat.). 

--S. 50 —Fixed rate tenancy—Specific 

plot — Evidence. 

To enable a Court to oome to the conclusion 
that a tenant is a fixed rate tenant it must be 
established that it has nor been changed from 
the time of the permanent settlement. The 
rale laid down in eub-S. (1) of S. 50 of 
the B. T. Act, is a rule of law, whereas the 
rule laid down in sub-S. (2) is a rule of 
evidence raising a presumption that the condi¬ 
tions laid down in sub-S. (1) have been 
satisfied. In a case where the evidence, if 
accepted gives rise to a presumption under 
8. 50 (2) of the B.T. Act, that the entire area is 
fixed rate holding but it is conceded that a 
portion of the holding is not held at a fixed 
rate, the presumption arising under S. 50 (2) is 
afieoted and the bolding cannot be held to be a 
fixed rate holding. {Doss, J.) HjAD MAHAmmed 
KHAN V. Krishna Dayal Gir. 

51 LG. 302 (Pat.). 

-Sb. 80 and 105—Settlement oft rent — 

Presumption, 

After'an application is made nrder S. 105 as 
ampaded by Bengal Ada III of 1898 and I of 
idbSi for BBttlement of rent after the final 


BENGAL TENANCY ACT (VllI of 1882), 
Sa. 80. 

publication of the Record of Rights, the tenant 
can get the benefit of the presumption under 
B. 60. 37 Oal. 30 rel. {Ghamier, C.J., and 
Jwala Prasad, J.) Phulchand Lad v, 
Kabman SiNOii. 33 I.C. 415 (Pat.). 

-S. 50 (1 )—Settlement of fair andtqui^ 

table rent—Enhancement—Plea that defendant 
is a fixed rate raiyat — Evidence. 

Under 8. 60,sub-8. (1) where a raiyat and his 
predecessors in interest have held at a rent or 
rate of rent which has not been ohaugod from 
the time of the permanent settlement, thereat 
or rate of rent shall not be liable to be increased 
except on the ground of alteration in the area 
of the holding. This embodies a substantive 
rule of law. Sub. B. (2) lays down that if it is 
proved in any suit or other proceeding under 
the B.T, Act, that a raiyat and his predecessors 
in interest have held at a rent or rate of rent 
which has not been changed during the twenty 
years immediately before the institution of the 
suit or proceeding, it shall be presumed, until 
the contrary is shown, that they have held at 
that rent or rate of rent from the time of the 
Permanent Settlement. This deals with the 
mode of proof and raises a rebuttable presump¬ 
tion. There is no reason why an oooupanoy 
raiyat should be excluded from the category of 
a raiyat for the purposes of this section. A 
raiyat at a fixed rate is not created by S. 50 
which merely furnishes a rule of evidence to 
enable a person to prove with facility that he 
is a raiyat at a fixed rate. {Mookerji aiid 

Walmsley, JJ.) Narendba Lad v. Benodb 
Beharx. 27 C.W.N. 740 = 1924 Oal. 143. 

-8, SO (1 & 2) —Permanent Settlement 

—Pres^^wp^ion. 

The words “permanent settlement ” in 8. 50, 
sub. 8. (1) of the B. T. Act, relate to the Per¬ 
manent Settlement of 1793. The presumption 
of 8. £0, sub-S. (2) of the Act, applies even if 
the rent was permanently settled at a later date 
than 1793. To gain the advantage of 8. 50 the 
defendant has to show that the rate of rent has 
not been changed from the time of the Per¬ 
manent Settlement of 1793. Even if 8. 50 of 
the B. T. Act, does not apply, the fact that 
uniform rent has been paid for a period of 20 
years might give rise to a presumption in favour 
of the defendant. 13 C.L.J. 415, rel. {Greaves 
and Panton, JJ.) Osman Mandad v, Radhika 
Mohan Roy. 67 1.0. 294 = 1923 Oal. 298. 

- Ss. 30 (1) (2) (3) and 103 — Presump¬ 
tion —Ac^uisifton of non-transferable holding — 
Neio tenancy — Neio Eabuliyat stating rent 
variable. 

Although the purchaser of a non-transferable 
oooupanoy holding cannot claim recognition 
by the landlord as a matter of right yet if he 
obtains recognition from the landlord whether 
by payment or otherwise, then in the absence 
of special oironmstances he is admitted into 
the original tenancy with all its incidents and 
becomes the Bucoessoi'in'interest of the vendor^ 
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BENGAL TENANCY ACT (YIII of 1888), 

S. 50. 

The inclusion in a kahuliyai executed subse* 
quently to the creation of the holding, of a 
oondition purporting to make the rent variable 
without any variation in fact does not afieot 
the presumption arising under ol, 2 of S. 50. 
The true question in suoh oases is whether the 
instrument on which the landlord relies is 
merely confirmatory of the pre-existing interest 
or tenancy or whether it creates a new tenancy; 
in the case of a raiyais holding, this question 
must be oonsideced with reference to the provi¬ 
sion contained in ol. (3). (Teunon and Richard¬ 
son, JJ.) abhoya Sankar MUZUMDAR V, 
RAJANI MANDAL. 22 C.W N. 904 = 

47 10.359 = 29 C L J. 371. 

-S. 30 (1) and (2)— Enhancement of 

rent. 

Where a tenure is held at the same rent for 
twenty years before suit, the tenant is protected 
from an increase of rent under B. 60 (11 of the 
Act, unless the contrary required by B. 50 (2) 
is proved, A kaubliyat does not amount to 
contrary evidence within S. 50 (2). Bent 
cannot be enhanced when there has been no 
alteration iu the area of the land held 
permanently. {Jenkins and Chatterjee^ JJ.) 
Bisseswar Ray v. Kajendba Kumar 
SINGH. 25 I.G. 228 = 18 0 W.N. 949. 

-S. 80 (1)— Landlord and tenant^ 

Presumption^Sub-division or amalgamation. 

A sub-division or amalgamation does not in 
all oases negative the statutory presumption in 
favour of tenant under 8. 50 (1) of the B.T.Aot. 
A raiyat, claiming the benefit of S. 50 (1) of 
the Act, must only show that the particular 
land has been held at unchanged rent since the 
permanent settlement and he has also to prove 
the identity of the land. The land need not 
have remained a separate holding throughout 
the p?riod. iMookerjee and Beachcroftt JJ.) 
ADIT 8INGHA y, BUKHRAJ RAI. 21 I.C. 888 = 

17 C.L.J. 433. 

-S, 80 (2)—Presumption under. 

On the construction of the kabuHat in the 
case: Held, that it proceeded upon the basis that 
there were pre-existing rights, and consequently 
it could not be relied upon for the purpose of 
showing that there had been a change in the 
rent since the date of the permanent settle¬ 
ment. {Lord Buckmaster) KUMAR Prasanna 
Deb Raikat v. Uddhab Chandra. 

43 M.L.J. 779 = 33 M L.T 432 'P.O ) = 
28 C.W N. 733=18 L W 147 = 
78 I.G. 586 = 1928 P.0, 86 «P.G.). 

——S. 50 (2J— Holding at uniform renl— 
Proof of payment not necessary. 

What has to be established to raise the pre¬ 
sumption under S. 50 (2), B.T. Act, is not that 
rent has been actually paid at a uniform rate 
during 20 years, but that the tenant has held 
at^ a rent or rate of tent which has not been 
changed during 20 years. Bnoh holding at a 
uniform rent may be established, even if it is 
not proved that rent has actually been paid 


BENGAL TENANCY AOT (Vlll of 1888), 

S. 50. 

during a portion of the 20 years. {Mookerjee 
and Rankin, JJ.) SATIS CHANDRA BisWAS 

V. Nil Madhab Saha. 37 C.L.J. 898 = 

73 LG. 77 = 1923 Cal. 665. 

- S. 30 (21 — Presumption — When arises. 

Per Teunon, J :—Mere demand on the part 
of the landlord for enohanoed rent and refusal 
to receive or acknowledge the old rent does not 
enable him to deprive the tenant of the benefit 
of the previsions of 8. 50. The rent at which 
a tenancy is held continues until a change has 
actually been efieoted. Suoh change can be 
afidoted only by consent or by proceedings in 
Court. The special Judges finding that the 
tenants have held at rents which have not been 
obtained for the twenty years preceding the 
suit and that the presumotion thus arising has 
not been rebutted was affirmed in the absence 
of majority of kabuliyats. Per Huda, J. 

The presumption under sub-S. 2 of 8. 60 
can only arise whan the tenant proves 
affirmatively that he has held at rent or 
rale of rent which has not been changed 
during the 20 years immediately before the 
institution of the suit or proceeding. These 
words place on the tenant the burden of prov¬ 
ing either that he has actually paid rent at a 
uniform rate for twenty years or that if not 
actually paid there has been at any rate an 
agreement between him and his landlord that 
he should hold at the old rate. Where the 
holding of uniform rate sinoe the time of the 
permanent settlement has not been proved, the 
landlord has a right to demand an increase 
and in any case to refuse to receive rent at the 
old rate in order to prevent the presumption 
under eub-B. 2 of 8. 50 arising against him. 
(Teunon and Huda, JJJ MOHINI KANTA 
SAHA CHOWDHURY V. PREONATH NEOGY. 

1922 Cal. 143 = 33 0 L.J. 309 = 

49 Gal. 661. 

See on Letters Patent appeal. 

- S. 50 (2) —PresumptionProof of 

actual payment is not necessary to raise. 

Under B. 50 (2) of the B, T Act, the tenant 
is not required to establish actual payment of 
rent during the twenty years at a uniform 
rent, he is to establish that be and his predeces¬ 
sors in interest have held at rent or rate of rent 
which has not been changed during the twenty 
years immediately before the suit or proceed¬ 
ing, This involves a real distinction for a 
person may bold as a tenant though he does 
not actually pay the rent agreed upon to his 
landlord. When the evidence showed that rent 
was paid at a uniform rate from 1845-1897. but 
for 17 years afterwards there was no payment 
of rent though it had not been altered by 
mutual agreement or decree of Court. Held, 
the presumption , under S. 50 (2) arose. 

(Mooker^ea, Newbould and Pearson% JJ>) 
MOHINB KANTA 8AHA CHOUDHUBT V, PBEO 

Nath Neogy. 49 Oal. 661^ 

67 I.O. 881«85 C.L.J. 809-1982 0»1. IH^ ‘ 
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B. 80. 

■ —B. 80 (2)—Presumption as to fixity^ 

When to 56 raised. 

In deciding whether a tenant ia entitled to a 
* fireaumption aa to hxity o{ rent in hia favour. 
4he question to be oonaidered is whether the 
tenant or predeoeaaora in iutereat have held at 
a rent, whioh has not been ohauged during 20 
years immediately before Buit or proceeding in 
whioh the question ariaeB. (Sanderson. O.D. 
and Richardson, J.) GoviNDA Chandra 
GANQII il V, MANMATHA NATH PAD OHAU- 
DHUB1« 82 l.G. 617 (Cal.). 

———-S. 80(2)— Tenant holding at a fixed 
rent can claim benefit o/—Presumption. 

If the tenant ia found to have paid a certain 
rate of rent for over twenty years and there is 
no proof of variation of rent, the tenant be- 
‘ oomee a tenant holding at a fixed rent and can 
•claim the benefit of the presumption of fixity 
under B. 60 (2). {Tetinon and Newbould, JJ.) 
l^UMABl DASYA V. HEMANTA KUMABI DEBI. 

60 l.C. 402 (Gai.). 

-S. 60 (2)— Ejectment —Zfimifa/ion— 

Henf—JSxhoncemenf— Presumption, 

Defts. Nos. 1 and 3 who purchased a tenure 
from deft. No. 4 paid rent for about 37 years 
and it was accepted. Held, that plff. could not 
get kkas possession of the tenure as his right to 
do so was barred by limitation. He could not 
ignore the right of defts. 1 and 3 who were 
entered in the Record of Rights ae tenants. Plff. 
however produced a habuliyat of the year 1840 
executed by the predeoessoE-in-interesfc of the 
deft No. 4, the vendor of defts. Nos. 1 and 3 
There was an express stipulation in the kabuli- 
yaf that the tenants would pay enbanoed rent 
aooording to the pargana cate: Held, that the 
habuliyat might be considered either as a new 
contract under which the tenants agreed to 
pay enhanced rent or a contract containing 
the incidents of the tenancy whioh was in 
existence from before. The rent was therefore 
enhanoeable. (N. B. Chatterjee anc Newbould, 

JJ.) XJPENDRA Nath Ghosb v. dwarka 

"NATH BISWAS. 

55 LC. 790==>81 C.L.J. 178. 

--B. 30 (2)— Presumption — Rebuttal of 

statement in rent receipts that holding is sata- 

eaci—Uni/orm rent for fifty years. 

The mere statement in some cent receipts 
that a holding is sarasari is not sufficient to 
rebut the presumption arising under fl. 50 (2) 
of the B.T. Act from the fact that the rent 
had been unchanged for more than 60 years, 
(Fletcher and Panton, JJ ) 8ATISH Chandba 
MUSTAFI V. ABDUD MAJID MUHAMMAD 

47 LC.780 (Cal.). 

_ 8 . SO {2)^Presumpticn~-8ub^division 

of tenure^Effeet. 

ATmere sub-division or amalgamation of an 
-old tenure does not necessarily mean the ocea- 
"tion of a new tenure so as to destroy the pre- 
.'^umption under Bi 60 (3) of the Act aa to the 


BENGAL TEMANGY ACT (VIIX of 1885), 
B. 80. 

fixity of rent, (36 Cal. 287, not foil.) 25 I. 0, 
228 foil. {Fletcher and Savisul Huda, JJ.) 

Pbasanna Deb tj. bafuruddin. 

46 1 G. 488 (Gal.). 

-— -8, 80 (2)— Resumption — Rebuttal — 

Amalgamation of tenures—Now tenancy. 

Four separate tenures were arowlgamated 
into one in 1853 under a habuliyat which 
expressly provided that enhanced rent would be 
paid according to the rate in the village, held, 
that the habuliyat created a new tenancy in 
1853 and the preBumption aripirg under 
S. 50 (2) of the B.T Act was rebutted. (N,R, 
Chatterjea and Ntwbould, JJ ) Upendra 
Nath Ghose v, Gopi Chaban Saha. 

44 l.C. 395 = 22 C.W.N. 32!. 

-S. SO l2)— Contract — Enhancement of 

rent. 

A habuliyat of 1840 expressly stipulated that 
tenants should pay the enhanced rate accord¬ 
ing to the pargana rate. The habuliyat as a 
new contract to pay enhanced rent or a contract 
reciting incidents of former tenancy clearly 
showed that rent could be enhanced. Therefore 
it rebutted the presumption in 8. 50 (2) of the 
B.T. Act. (Chatterjee and Netobould, JJ.) 
UPENDRA Nath Ghose v Dwarkanath 
BISWAS. 44 l.C. 893 = 22 C.W.N, 822. 

-S, 50 {2)—Rent receipts—Uniform 

rate for 20 years. 

Where in a suit for enhancement of rent the 
tenants produce rent receipts showing payment 
cf a uniform rate of rent for over twenty years, 
the onus lies on the landlord to show that the 
persons who were formerly on the land were 
not the predecessors of the tenants and that he 
has a right to increase the rent. {Fletcher and 
Teunon, JJ.) Gopalchandra Banerjee v. 
Muhammad Soleman Muddick. 

43 1C 836 = 22 G.W N. 126. 

-S. 80 (2)— Rent—No enhancement for 

20 years — Presumption — Co7itract. 

If a landlord abstains from enforcing enfaan- 
cement for twenty years or more, this in itself 
confess no right upon the tenant but merely 
raises a presumption under B. 60 (2) of the 

B. T. Act. Where the relationship of landlord 
and tenant if founded upon a contcaot, a mere 
assertion by the tenant in the absence of a 
clear statutory provision to the contrary can¬ 
not confer upon bim rights other or higher than 
those embodied in the oontraot. (Sanderson, 

C. J. and Teunon, J.) Bibendra KISHORE 

MANiKYA Bahadur v. Mahomad Doulat 
KHAN. 43 l.C. 39 = 22 C W.N. 896, 

8. 80 (2)— Presumption where there 
has been alteration in holding—Duty of tenant 
to produce rent receipts. 

The presumption under the section may arise 
even though there has been an alteration in the 
area of the holding. If the landlord’s papers 
prove that the tenant was holding the land at 
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tbe same rent for more than twenty years 
before the suit for enhanoement, tbe tenant 
need not produce his rent receipts in order to 
avail himself of the presumption under the 
section. {Chatterjee and Sviither^ JJ.) Madhu 

Sudan v. Januruddin. 41 l.c. 767 = 

22 C.W.N. 999 

• 

-S. 90 \2)-'Fresumr}tion—Rate of rent. 

The section applies to a holding held at a 
certain rate in which abatement has been 
allowed in respect of portions of the holding 
which have gone out of cultivation if the abate¬ 
ment bears to the whole rent the same propor¬ 
tion that the land given up does to the whole 

area. (Chitiy and Breachcroftt JJ.) Genu 
Sheikh v, Taramanl 41 l.c, 259 (Cal,). 

-S. 80 (2)— Uniform rent—Presumption 

— Non-payment of rent for some years^ effect. 

When rent is paid at a uniform rate, the 
presumption under the section will arise that 
the tenant held at that rent from the time of 
Permanent Settlement, A tenant can get the 
benefit of the presumption under S. 50 (2) 
although there was nopiyment of the rent for 
some of the twenty years immediately before 
the institution of the suit. (Fletcher and 

Richardson, JJ.) Khshirod Gobinda Ohou- 

DHRY V, RAJENDRA NARAIN SHAHA. 

38 l.c. 94 = 27 C.L.J. 281. 

SO (2) A. and 113— Presumption 
under—Occupancy raiyaU 

An oooupanoy raiyat, after his name has 
been so entered in the Record of Rights, is not 
entitled in view of 8. 116 of the Act to the 
benefit of the presumption arising under 8, 60 
(2), (Teunon and Chapman, JJ.) Harihar 

PKRSAD BAJPAI V, AJUB MiSRi. 

22 I C. 604 = 49 Cal. 930, 

-S. 90 (2) —Presumption of permanency 

— Suit not under the Act. 

Though 8, 50, Cl, 2 of the B.T, Aot applies to 
suits under that Aot, there is nothing preclud¬ 
ing tbe Court from drawing an inference of a 
jote being held at a fixed rent from the Perman¬ 
ent Settlement, from the faot of long payment 
of rent at an uniform rate. (Jenkins, O.J, and 
Mookerjeef J.) Pran Krishna Saha v, 
Mukta Sundari Dassya. 21 l.c. 944 = 

18G.L J. 193. 

■ ' S. 90 (2) — Presumption—Variation in 

rent if rebuts •"'Corresponding variation in area 
— Effect, 

A small variation in rent though unexplained 
is not sufficient to rebut the presumption 
arising under 8. 50 (2) of tbe Aot of uniform 
payment from the time of the Permanent 
Settlement. A small variation in the rent is 
sufficiently explained by a very nearly corres¬ 
ponding variation in the area in tbe absenoe of 
oiroumatanoes to the contrary. (Mookeriee and 
Beachcrofti JJ,) W.M, GRANT ti. Har SAHAY 
SINOH. 18 C.L.J. 76 = 

20 l.c. 58 = 19 C W.N. 117. 
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S. 32. 

-^S, 50 (2)— Presumption, 

Even if a suit is not under the Aot, the Court 
may presume permanency from tbe facts, A 
deft, producing even a false pattah is entitled 
to benefit of presumption of petmanenoy if the 
facts allow it. Chatterjea, J.) Mukata 8UN- 

DAEi Dasi V, Chandra Bhowmini. 

10 l.c. 164 (Cal.), 

- Ss. 50 (2) and 108 {h)-Conflict bet¬ 
ween—Latter ;prevails. 

When there is a competition under S, 103 (6^ 
and that under 8. 50 (2) the former shall 
prevail, and under S. 115 the tenant cannot ask 
the Court to draw a presumption from any 
evidenoe establishing uniform payment or rent 
after the permanent settlement. A tenant 
oacnot rely upon the presumption under 
8. 50 (2) in a suit brought by the landlord a few 
days prior to the final publioation for the 
enhanoement of rent when no question of status- 
was raised in the plaint. (Das and Bucknill, 

JJ.) Gobind Lad bujdarv Ram Saban 
lad. 68 l.c. 433 = 2 Pat L.T. 642. 

- Ss. 30 (2) and ii5—Presumption^ 

Effect of, 

S. 115 of the B.T, Aot controls 8. 60 (2) and 
an oooupanoy raiyat is precluded from relying 
upon the presumption under 8* 50 (2) after the 
publioation of tbe Record of Bights when the 
landlord brings a suit for enhanoement of rent, 
26 Cal. 617 ; 12 C.W.N. 904 and 1 Pat. L J. 67, 
dist. 37 Gal. 30 ; 45 Oal. 930 ; 22 I.O. 943 ; 30 ’ 
O.L.J. 9, foil. (Coutts and Sultan Ahmad, 

JJ,) Narain Singh v, bhagawan Mahton.’ 

94 I.C. 672 = 1 Pat. L.T. 27. 

— S. 51 — Presumption, 

The presumption under 8. 51 of tbe Aot 
applies to suooessive years but its operation may 
be arrested at any stage by proof on the part of 
the tenants that the conditions of the tenancy 
have altered. iMookerjee and Beachcroft, JJ.) 

Rajabala Debi Bahaduri V, Srish Chan¬ 
dra Ghosh. 23 I.C, 692 (Cal.), 

-S, 51-—Prior decision as to amount of 

rent^Not res^judicata in a suhseguent suit /or 
rent. 

The deoision in a prior suit for rent as to the 
amount of rent payable does not operate as res- 
judioata in a suit for rent for the subsequent 
year, although it may give rise to a presumption 
under S. 61 of the B,T. Aot; namely, that the 
rent for the subsequent year remained the same. 

6 C.L.J. 92, 12 C.W.N. 904 ; 11 C.W.N. 
1100 distinguished. (Ross, J.) PabmBSHWAB' 

Pbasad Singh v. Nabsing rai. 

72 l.c 188 = 1 Pat. L.R. 109. 

;- S. 52—Renf claimed on dasis of excess 

in area—Burden of proof, ' 

In a suit for additional rent on the basis of 
excess in area the landlord has to prove the 
excess and this implies he has also to prove 
what area of land was originally leti 
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' 8.58. 

Btokion ia oonoarned with oaseB of alteratiou of 
acea and not miBoaloulation of area. 

As tha mere proof that a tenant's rent has 
been oaloolated at some date in the past upon 
the Buppoaition that his holding is of a certain 
aise, a oontraot cannot be inferred that he 
is liable at any time to re'asaessment upon the 
actual atea» When a letting as the basis of 
management is proved, the tenant must show 
the rent was oon&olidated rent for all land with¬ 
in epeoifio boundaries, but if the landlord fails 
to prove the original area his suit must fail. 

and Bucftfand, JJ.) Manindba 

OHANDBA I^ANDl V. KAUIiAT BHAIK. 

80 Gal. 957»28 G.W.N. 268» 1924 Gal. 374. 

——Sa. 82 and 105— Claim for excess rent 
for additional area--Enhancement of rent — 
Question as to, cannot be gone into. 

Where a landlord applied for excess of rent 
for excess area and also for enhancement of 
rent, and gave up his claim to the latter but a 
decree for enhancement of rent was passed, held, 
the Special Judge should not have considered 
the question of enhancement but should have 
confined himself to the question of fair and 
equitable rent having regard to the provisions 
of 8. 53 of the Act. {N» R. Chatterjee and 
Pearson, JJ.) Bam Benu Bot v. Midnapub 

ZBMINDABI 00. LTD. 67 I.G. 1001^ 

1923 Gal. 111. 

———S, Enhancement of rent~~Excess 

area—Proof of—Nature of the suit. 

If the landlord can show that since the crea¬ 
tion of the tenancy, rent had been assessed, 
and that when rent was last assessed, the 
assessment was on the basis of a certain area 
and that the defendants are in possession of 
land in which no rent was assessed at the time, 
then the landlord is entiiled to increase of rent, 
{Newbould and Panton, JJ.) Baja Jogendba 

KlBHOBE BOT GHOUDHUBY V. AKTAB. 

67 I.G. 998 = 1923 Oal. 278. 

—.-S. 82— Suit for additional rent for 

emcees area —Landlord’s duty. 

The landlord must, in a suit for additional 
rent on account of excess area, prove what the 
original area was, what was the standard of 
measurement and that there was excess by the 
same standard of measurement. If, in a suit 
for enhancement of rent, the plaintiff also 
olaizna additional rent on the basis of the excess 
area, but gives no necessary evidence under 
B, 52, he should be allowed to withdraw with 
liberty to bring a fresh suit. {N* R. Chatterjee 

and Panton, JJ.) Indu Bhdsan Babkab t?. 
JATOJIALLIK. 62 I.G. 699 (Cal.) 

-a. 22^Rent — Enhancement of—ln^ 

/ crease in area—Proof of. 

To enable a Court to grant an enhancement 
of rent it must be in a position to find what 
the area was. at the inception of the tenancy. 
The landlord must prove that there has been 
■ome inorease in the area as compared with 

Vol. 1—31 


BENGAL TBNANOY ACT (Vlll of 1868), 

S. 82. 

the area of tb tennDoy at its inception. The 
expression " area for which rent has been pre¬ 
viously paid ** in 8. 63 of the B. T. Act moans 
the area with reference to which the rent pre¬ 
viously paid has been assessed or adjusted. 

IBeaclicroft, J.) Aziz Khan v. Barajbula 
Debi. 38 I.G, 480 (Cal.). 

- 8. 32— Rent—Excess area—Additional 

rent —Onus. 

In a suit under 8. 52 of the B, T. Act for 
additional rent, the onus of proving an increase 
in “ area for which rent had been previously 
paid” is on the landlord. He may discharge 
the burden in two ways: (IJ By proving that 
the tenant is in possession of excess land outside 
the boundaries of land originally settled with 
him e.g,, land obtained by enoroaobment or 
alluvial inoroment ; and (2) by proving that the 
original settlement of the land rent was fixed 
at a rate per bigha or other unit of measure¬ 
ment cr at different rates according to the 
quality of land and so forth and that in faot and 
Bubatanoe the agreement was that the tenant 
should pay at that rate or at those rates for all 
the land of which he was put in possession 
according to its true area, and by furtheo 
proving that the existing rent is less than 
the rent payable under such an agreement. 
The rent might be a consolidated rent, even 
if it was calculated at so much ner measured 
or estimated bfgba. The question would depend 
upon the intention of the parties, to be gather¬ 
ed in the absence of a written instrument, from 
all the circumstances. Where, however, it is 
proved that the tenant is holding land outside 
and beyond the original boundaries, the ques¬ 
tion as to the rent being a consolidated rent 
cannot well arise except possibly in connection 
with land gained by alluvion. {Richardson 
and Walmsley, JJ.) Dhabupad Chandba 
Koley V. Harinath Bingha Boy. 

27 C.L.J. 863 = 48 l.C. 660 = 20 G. W.N. 824. 

-Ss. 82 and 198— Right to apply — 

Patnidar. 

A patnidar is entitled to make an application 
under 8. 52 of the B. T. Act for abatement of 
rent. 8. 195 of the Aofc does not prevent 8. 62 
from applying to the oases, (Fletcher and 

Huda, JJ.) Ranjit Sinha v. abdur Rahim 
Khan. 45 l.C. 190 (Cal,). 

-_*-S. 52 —Holder of temporary'tenure— 

Alluvion and diluvion—Contract not to reduce 
rent. 

Apart from any question of oontraot, 8.52 
of the B, T. Act is applicable both to tenure- 
holders and raiyats. But a tenure-holder is at 
liberty to oontraot himself out of his right to 
apply for reduction of rent under 8. 52. In the 
case of a holder of a temporary tenure, 8. 62 of 
the B. T. Act must be read subject to the terms 
of the oontraot between him and his landlord. 

{Richardson and Beachcroft, JJ.) Segbetaby 

OF STATE FOR INDIA V. KamaD KfilSHNA 

pal. 441,G. 222 (Gal,], 




483 CIVIL DIGEST. 1911—1923. 


BENGAL TENANCY ACT (YIII of 1885), 

S. 82. 

-8. 82—i?en — Claim for additional 

rent—Excess area comprised within boundaries* 

Where rent is fixed for the area within speci¬ 
fied boundaries the landlord is not entitled to ad¬ 
ditional rent on account of excess area merely 
because the area within the boundaries speoifi- 
ed^in the pattah is considerably more than the 
area stated therein. He may however claim 
additional tent for excess lands outside the 
boundaries. (Richardson and Beachcroft^ JJ.) 
MANJANALI DEBI V KAILASH NATH MITRA. 

44 .0.24 (Gal.). 

- S. b2-~Applicability of—Permanent 

lease,. 

8. 52 does not apply to a case where there is 
a permanent lease ; but^when on measurement 
ibis found to be covered over 1,000 bigbas, 
8. 62 will apply. (Fletcher and Newbould, JJ.) 

Raja'Kumvr Missra d.Rama. 

40 I.O. 494 (Oal.). 

' -Sa. 82 and 188— for rent of areas 

alter ihey\ are brought under cultivation per¬ 
missible and not barred by S* 188. 

Where there was a provision in yai 

permitting free enjoyment of about 50 bigbas 
for two years and stipulating rent thereafter 
at Rs. 2 par bigha in perpetuity, for so much 
land as was actually cleared and cultivated 
and making lessees liable for the rent of the 
entire area in their possession after the clearing 
of all the lands, it was held that under the 
above oiroumstanoes a oo sharer landlord could 
under the general law sue for his share of rent 
lor the entire area only on condition of the 
other co-sharers being impleaded by him as 
pro forma parties and that the suit would not 
be barred by S< lUB of the Act, not being one 
for additional rent for additional area under 
8. 52 of the Aot. 17 Oal. 615 ; 20 I.O. 659 fol. 
(Chatterjee and Newbould, JJ.) BHOSA pv. 
Aminaddi. 21 C.W.N. 871 = 37 I.C. 847 = 

22 C.L.J* 46 

-S. Claim for reduction of rent — 

Derelict land. ^ 

A tenant is entitled to claim abatement of 
rent under 8. 52 of the Aot for partial washing 
away of his lands save where he expressly 
waives his privilege ini his kabuliyat. The 
benefit of claiming non-liability of rent by a 
tenant whose (.lands are washed away for no 
fault of his, whioh is based on general princi¬ 
ples, is equally available to a tenant holding 
over. {Chatterjee and Richardson, JJ.) Ka- 
JBNDRA KUMAR ROY V* MAHARAJA MANIN- 
DRA CHANDRA NANDY. 84 I C. 464 = 

24 G.L.J 162, 

■ —8b. 52 and 188—Co-sharer^s suit* 

A suit by a oo-eharer landlord for additional 
rent is maintainable on the basis of a kabuliyat 
executed prior to this Act. {Chatterjee and 
Beachzroft, JJ.) Ahmbd Adi v. Bissbswab 
MUKHTI. 88 1. 0. 211 (OaL), 


BENGAL TENANCY ACT (YIll of 185S), 
8 . 92 . 

-S. 52— Addition to holding —3t<t£ tor 

possession or in the alternative for rent* 

Id the case of land, not part'of the origiaal 
holding, but subsequently acquired and treated 
as an addition to the original holding, a suit 
for possession in the alternative for assessment 
of rent must be framed under S. 52 of the 
B. T. Aot, fJenkins, OiJ. Mookerjee and Beach' 
croft, JJ.) Haraghandra MAJUMDAB 0 . 

RADHA KlSHOBE MANIEYA. 

27 I. 0. 19 = 20 G.L J, 296. 

- S. 82 — Suit for additional rent—JJ*- 

cess area —Standard of measurement same— 
Allowance for difference in system of measuft, 
ment. 

Where in a suit lor additional rent for excess 
area, it is found that the standard of measure¬ 
ment is the same as when land was let out and 
a tenant is in possession of the excess area, th 
Court should not allow any deduction for 
difierenoG in the systems of measurement, 
(11 IX- 212, diet.) {Coxe and Imam, JJ>) 
Baidya Nath Dutt v. Jawahib Mandad. 

23 1.0. 794 (Gal.). 

- S. 52—Applicability—New land taken 

by tenant* 

8. 52 of the Aot applies to oases where the 
area in excess for whioh rent had been pre¬ 
viously paid is included in the original holding 
as well as to oases where new land has been 
taken by the tenant. {Coxe and Ray, JJ.) 
DARIK DhAEAI V. ASWINI KUMAE NAG, 

20 I.C. 659 = 18 G.W.N. 942. 

- Ss. 82 and 109 (3)^Question whether 

excess land is liable to rent or not — Appeal- 
Second appeal. 

When the question is whether ezoess land 
is liable to rent or not» and not what rent 
should be settled for the excess land, a second 
appeal is not barred under 8. 109 (3) of the Aot, 
(Richardson and Newbould, JJ.) GURENDBA- 
NATH OHOWDHUEY V. BAJENDBA KUMAB 

SINGH. 19 I. C. 924 (Cal.). 

- Sb. 52 and 188 —Suit for alteration of 

rent—Joint landlords, 

A suit for alteration of rent under 8. 63 of the 
Aot is an aot whioh the landlord is authorized to 
do under that Aot within B. 188 and whioh 
must be done by all the joint landlords together 
or by their representative. The representative 
must, however, be a single individual autho¬ 
rized to aot on behalf of the entire body of land¬ 
lords. Therefore a suit under 8. 52 by two 
members of a Joint Hindu family is not 
properly instituted. {Mookerjee and Beach- 
croft, JJ,) SATIPBOSAD QABGA V. RADHA 

NATH Maity. 18 1.0. 197 = 16 G.L.J. 427. 

- S. 82—Elements necessary for proof 

under—Land lying within specified boundaries* 

For the operation of S. 53 of the B. T. 
Aot, the landlord miflit first establish the atra 
for whioh the tenant was paying rent and ibtin 
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^Ihapreaeot area oooupied by him, the extent 
of the two being measured aooording to one and 
the same standard. The landlord will be en- 
-titled to additional rent for excess lands ooou- 
,^ied by the tenant nnlesa it is proved that the 
rent was only a oonaolidated rent for an area 
within specified boundaries irrespective of Its 
.precise quantity or extent. (Mookerjee and 
Camduff^ JJ.) Lakhi Narain v. Sri Ram 
Chandra. i5 C.W.N. 921 = 

111. C. 212 = 14 OLJ 146. 

- 8. 82— Increased area—Landlord is 

entithd to increased rent, 

it a landlord can prove what was the area 
upon which rent has been paid and what is the 
increased area upon which be claims, the Court 
- will give him a deoree in respect of the excess. 

{Munich and Bucknill, JJ.) Radhiea Raman 

V, SATNARAIN KOERI. 74 1. G. 961 (P ). 

. . . .— 8* 62 — Enhancement of rent—Excess 

area* 

% 

In an enhancement suit, a landlord has io 
prove simply the excess in the area held by a 
tenant without the definite direction, under 
ol. 6, 8. 52 of the Act, He oannot olaim 
enhanoed rental for excess area where a oon¬ 
aolidated jama is paid for a holding ; but the 
case is otherwise where rental is paid aooording 
to the area held. In both the oases, the 
measurement must be the same throughout. 
{Jioala Prasadt J.) Sheo Kumar Laei v. 
BAMPHAL DasS. 68 1 G. 959 (P.) 

'8. 52 —Second appeal—Proof of previ¬ 
ous measurement, if necessary, 

A second appeal lies where a fair and equit¬ 
able rent is settled under S. 52 of the Act. 
Under the section the question for determina¬ 
tion is whether the tenant holds at consolidated 
jama or at a certain rate per bigha. Each 
party can show whether the tenant holds at 
consolidated or at a certain rate per bigha. 
It is not necessary to show that measurem n 
was taken when the rate was fixed or even be 
practice in local area to that efieofc, {Mul ck 

and Jwala Prasad^ JJ.) Kesheo Prasad 

fliNGH V. TRIBUAN. 

1 Pat. L.W. 409 = 39 1 0. 611 = 

2 Pat. L.J, 276, 

■■8, 52 —Apportionment of rent — Evic¬ 
tion of tenant. 

No apportionment of rant can be given when 
Jthe landlord himself evicts a tenant from part 
of a holding and thus causes its diminution. 
(Roe and Jioala Prasad, JJ.) SHAM NARAiN 
Singh v, Chandra Sekhar Prasad. 

26 1,0. 828 = 1 Pat. L.W. 86 = 

1917 Pat. 346. 

— — S. 52 (a) — Enhancement of rent on 
account of excess area—Claim by landlord — 
Onus of proof—Existence of prior settlement- 

The tenant’s liability to pay additional rent 
-is not limited to oases where the area is in 
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excess of that comprised in the settlement at 
its inception. It extends to oases where the 
land is proved by measurement to be in excete 

of the area for which rent has been previously 
paid by him under the last settlement. The 
settlement and record of righto defines the 
relationship between landlord and tenant in 
various respects including the area of the 
holdings for which rent is paid and is presumed 
to represent what is the relationship between 
them until the contrary is proved. The effect 
of such a settlement would be to throw the 
onus upon the party questioning it, to show 
that it did not accurately represent the true 
state of affaire. Where the subsequent settle 
ment shows an area to be in excess of that 
under the settlement of 1893. the landlord has 
a right to claim enhanoement of rent. (Miller 

C. J. and Adanii, J.) Bishan Pragash 

NARAYAN BINGH V, AOHAIB DDSADH. 

1 Pat. 459 : 66 I.C. 82 = 
3 Pat. L.T. 807=1922 P. 213, 

-Ss. 32(b), 179 and 188-Swtf 6v co¬ 
sharer tenant—Diluvion—Abatement of renf— 
Maurasi Mookarari settlement, . 

8. 180 has no reference to joint tenants and 
does not prevent a co-sharer tenant from 
bringing a ouit authorized by the Act. In a 
mourasi mokarari settlement the most reason¬ 
able interpretation is that the tenant agreed 
not to olaim reduction on the ground of 
diluvion. A permanent lease from a person 
who had made permanent improvements 
on the property gives permanent rights on 
the lessee, (Chatterjee and Mullick, JJ.) 

Khbttbbimani Dasi V. Jibankrishna 
KUNDOO. 19 C.W.N 546 = 28 I.C. 510 = 

21 O.L.J. 3f5. 

-8. 52 (c)— Abatement of rent, 

S. 52 (c) does not apply when the abetment 
is claimed not on account of land not found in 
the possession of the tenant but on account of 
land included in the tenure out of which some 
land had to be left uncultivated in order to erect 
an embankment to protect other land. Though 
prima facie the tenant is entitled to abatement 
for the whole period when the land lay uncul¬ 
tivated, if the rent has been paid without abate¬ 
ment up to a certain period, he is not entitled 
to remission for that period bat only for subse¬ 
quent years for which rent has been claimed by 
the plff. (Norris and Banerjee, JJ.) Sreb 
KANTA PEBBHAD V. IRSHAD ALI BarKAB. 

17 1,0. 173 = 16 C L.J. 228, 

-‘— 8- 82(1) (b) — Suit for rent—Lesseenot 

put in possession of ail lands—Abatement of rent 
can be granted in the suit itself, 

A lessee under a patni lease did not get posses¬ 
sion of all the lands comprised in the lease and 
in a suit for rent he contended that until an en¬ 
quiry had been made as to the amount of re¬ 
duction upon a proper apportionment, ha was 
not liable for the rent Held, that it was open 
to the Court in the suit itself to enquire as to 
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BENGAL TENANCY ACT ^YIIl of 188S). 

S. 82. 

whHt reduolioD of rent should be made upon a 
proper apportionment, by reason of the defioi- 
ancy in area. (Sanderson, C.J. and Chotzner, 
J.) BENI MADHAB ROY U. KBISHNA KAMINI 

GUPTA. 70 I.C. 177 = 86 C.L J. 121. 

-S. 82. 01. 1 (B)—Suii for rent by co- 

sharer ^Application by tenant for reduoiion of 
renU 

Where a oo-sharet landlord under an arrange¬ 
ment with the other oo Bhatet landlords and the 
tenants, btinge a suit for recovery of his share 
of the rent separately, the tenants ate entitled 
to apply for the reduction of rent on account 
of redaction in area. 27 C, 417, 21 G.Ij.J. 315, 
17 C. 695, 33 0, 1010, ref. to, (Ooutis and 
Das, JJ.) Mahabaja Kesho Prasad Singh 
v Ramdeni Singh. 2 Pat 183 

I Pat, L.T. 6fi9«74I.C. 464 = 1928 P. 897. 

———8, 32 (6)—Scope of, 

S. 62 (5) is an enabling section presotibing 
the mode of calculating additional rent for ex¬ 
cess area, but it does not preclude other methods 
of calculation. (Fletcher and Stnither, JJ.) 
MIDNAPORB ZAMINDABI OOY. LTD, V* 

Kristo PrasadSukul. 46 1,0. 844 (Cal.). 

-S, 82 (6)—** At the time the measure* 

meni on which the claim is based, was made ” 
—Meaninp o/. 

The expression ' at the time, the measure¬ 
ment on which the claim is based, was made * 
in B. 62 (6) of the Act refers to the measurement 
upon which the area in excess or defect, is found 
out before the institution of the suit and not to 
the measurement at the time of the original 
settlement or the last preceding adjustment of 
rent, (MooUerji, O.J., Fietcher, Chatierjea, 
Richardson and Qhosh, JJ.) Nilmani Kab v. 
8ATI Pbabad Gaya. 48 Cal. 556 = 

32 0.L.J. 802 = 61 1.0. 82 = 
28 O.W.N, 280 (F.B.). 

[47 C. 266, overraled], 

——S. 82 (6)—Time of measurement— 
Meaning* 

The words **at the time the measurement on 
whioh the claim is based was made ” in S. 62 
(6) do not refer to the maasuremont on which 
the excess area is found out before the institu** 
tion of the suit for additional rent but refer 
to the measurement made at the time of the 
original settlement. Under S. 62 a landlord has 
to prove that there has been an increase in 
area for whioh the rent was previously paid and 
he must show that the land was measured at 
the time of the beginning of tenancy by a parti¬ 
cular standard of measurement and that there 
has been an increase in the area by the same 
standard of measuremeut. (N* R* Chatterjes 
and Duval, JJ.) Umad ALI v* Nawab Kha- 
JBSH HABIBUDDA. 47 Cal. 266- 

56 1.0. 38=81 G.L.J, 68. 
[Overruled In 48 0.886-82 O.L.J.802 (F.B.)] 


BENGAL TENANCY ACT (VIII of 188^, 

Si. 53. 

-S. 52 (6)—Priswmpftott under—Rent to 

he determined with reference to area — Gonsoli- 
daied rent* 

If once it be held that the Court was entitled 
to make the presumption permitted, though 
not obligatory, by S. 62 (6) of the B. T, Act, it 
follows that the rent is one to be determined 
by reference to the area and is not a oonsoli* 
dated rent. (Jenkins, C.J. and Mookerjee, J.) 
Uma Singh v. Rai Tarini Prosad Baha¬ 
dur, 28 l.G. 532 = 19 G.L.J. 487. 

-Si. 88 and 51—Rent—Contract to pay 

by monthly instalments, 

A contract to pay rent in monthly instaV 
ments and in default to pay interest at 12J per 
cent per annum, entered into before the enact¬ 
ment of Bs. 63 and 67 of the B. T. Aot, is valid. 

It is competent to the parties to enter into an 
agreement for payment of money rent in modi- 
hoation o! the provision of four instalments, 

18 G. Ii. J. 175, foil, (Mookerjee and Ran¬ 
kin, JJ.) Behari lad Biswas v, Nasimun- 

NBSSA BIBI, 87 C.L.J. 222- 

78 1.0.482 = 1928 Cal. 827. . 

-^Sa, 88, 67 and 178 (3) (h)—Landlord 

and tenant —Contract after Bengal Tenancy Act 
—Rent in monthly instalments. 

Interest on eaoh instalment being illegal ^ 
after the passing of the Bengal Tenancy Aot, a 
contract entered into between landlord and 
tenant and providing (or payment of rent in 
monthly kista and for payment of interest on 
eaoh kist from the time it fell due, is valid only 
as to the former condition and he cannot claim 
more than 123 per cent, according to S. 67 and 
B. 178 (3) (/i). 22 Cal. 814 P.O.. Diet. (Jenfcitw 
0. J. and Ray, J.) Manohab Mukhbbjbb 

!J, KHETRA NATH SABNI. 17 C.W,N. 820 = 

16 l.C. 628 = 18 G.L.J. 176. 

88—Rent— Tender — Interest'^- 

Cess* 

Under B. 63 of the B. T. Aot, the rent for the 
quarter of the agricultural year becomes due on 
the first of Aswin when the new year oommenoes. 

A suit instituted during the ourrenoy of the 
second Bbado is premature in so far as the ariear 
for the last quarter is oonoerned. A tender of 
cent to be valid must include the interest due 
at the date of the tender though the landlord 
demanded damages. Under S. 41 read with, 
B. 4 of the Bengal Cess Aot, the landlord is 
entitled to only half an anna in the rupee on 
rental paid by the tenure holder, (Coutis and 
Doss, JJ.) BYED abbas V. PRBMSUKH DABB. 

88 I.C. 878 = 1 Pat. L.T. 488. 

--Si. 88, 68 and 188-B—Produce rinf— 

Arrears — Holding, 

Though produce rent is not paid in instal¬ 
ments it oan fall into arrears. Under S, 65 of 
the B.T. Aot, holdings do not bsoome liable to 
sale in exeoution of a decree for arrears of rent 
but in exeoution of a decree for the rent of the 
holding, Bo fat as 8, 66 is oonoerned then 
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aeems to ba ao dis^Dotioa between a holding 
which ia held on produce rent and a holding 
held on a money rent. There is no authority 
for the proposition that onl;; napdi rent oan fall 
into arreat and that as holdings ate only liable 
to sale for arrears of rent, holdings held on 
prodnoe rent and partly on money rent cannot 
be Bold, (Cou^fs and Sultan Ahmedt JJ.) 

Manbharam haut V, Babu Nowbat Singh. 

, 8 P.L.I. 681»88 l.G, i97»1920 Pat. 2S7, 

■■ ■■Ss. 91, 67 and 169 (c)—Arrears of rent 
—iMferesf. 

When rent falls due and is not paid, it be> 
oomea an arrear under S, 54 of the B, T, Act, 
and oacries interest under S 67* The amount 
payable as interest becomes therefore part of 
the rent, within 8. 169 (c) of the Act. {Chatter- 
j€B and Duvalt JJ*) Ram Lab Das v* Bandi 
Bam Mookhofadhya. 93 1.0. 996 (OaK). 

——8, 91—Tender— Rent-^Requisites of a 
vafid tender—Contract Act, 8* 38, 

A tender must be unoonditional and made at 
the proper time and place and under such 
olrcumstanoea that the person by whom it is 
made, is able and willing to do the whole of 
what he is bound by his promise to do. This 
rule is good in spite of anything in the B.T. Act, 
A person making a valid lender cannot be in 
a worse position than if he had deposited it in 
Court, (Holmwood and Chapman, JJ.) Sati 

Prasad v. Manmathanath. 

18 1.0. 142 = 18 O.W.N. 81. 

' ’ " Bb. 91 (8), 69 and 198— decree — 
Produce rent — Arrears. 

A holding held partly on produce rent and 
partly on money rents or wholly on produce 
rent is liable to be sold in execution of a 
decree for arrears. {Coutts and Sultan Ahmad, 
JJ.) MANHABAN RAUT V. NOWBAT SiNGH, 

5 Pat L.J, 611 = 98 1.0. 497 = 

1920 Pat 287. 

-——8. BS—Tender of Principal sum with¬ 
out interest is not valid. 

8. 65 of the B. T, Aot, does not abrogate the 
rule that a creditor cannot be oompelled to ac¬ 
cept any sum in part Batiafaotion of his dues. 
That section treats not of tender but of appro¬ 
priation. Where a tenant tendered the amount 
• of arrears of rent due without the interest there¬ 
on, the landlord is not bound to accept even the 
principal amount of rent. The prinoipal and 
interest constitute one indivisible and entire 
olaim. A tender must be unoonditional or, at 
all events, free frcm any condition to which the 
creditor I may rightfully object. (Mookerjee 
and Rankin, JJ ) Beh&bi Lad Biswas v. 
NASIMUNNBSSA BIBI. 37 O.L.J. 223 = 

78 1.0. 182 = 1923 Gal. 927. 

—Si. 99 (8) and BB—Ejecttnent for 

- arrears^ 

J^^an^ofd receiving rent for one year cannot 
•r^flJm^^E.ai^eiEad^aprevious to that year, as 


BENGAL TBNAMOY AOT (Vlll of 1899}* 

a. 60. 

the olaim for ejeotment (or non-payment of 
rent for those years must be deemed to have 
been waived. (14 Cal. 33 ; 2 O.L.J* 640, foil.) 
{Ghaiierje^ and Teunon, JJ.) Kalanand 
SINGH V. GUNPAT SINGH, 11 I.C. 974 = 

16 O.W.N, 101. 

-3a. 96 and 98 (3) —Res judicata— Rent 

decree. 

The fact that a decree exists against a tenant 
(or rent in respect of which receipts are claimed 
under S. 56 of the Bengal Tenancy Aot operates 
as res judicata of the fact of its payment in 
subsequent proceedings held under S. 58 (3) of 
the Aot. {MuUick, J.) NAIK PANDEY V. 
BIDYA PANDEY. 1 Pat, L.J. 149 = 

31 1.0. 119 = 3 Pat. L.W. 119. 

-— —S. 98 (8 )—Inquiry undfr—Nature, 

A summary inquiry held by a Collector undei 
8.68(3) of the Aot on the application by a 
tenant is a prosecution for an offence within 
the meaning of the I.P.O. 9 O.W N, 816, foil, 
(Mullick, J.) NAIK PANDEY V. BlDYA PAN¬ 
DEY. 1 Pat. L J. 149 = 84 1 0, 149- 

8 Pat. L.W. 119, 

--S. 98 (3)—Collector, enquiry by, into 

case of withholding receipt by landlord—Trans¬ 
fer of enquiry to sub-divisional ojfficer— Jurisdic¬ 
tion —Cr. P. C., 8. 476, 

A Oolleotor oan transfer an enquiry under 
8. 58 (3) of the Act into a case of withholding 
receipts by a landlord to a sub-divisional officer 
who is authorized by the Government to dis- 
obarge the funotions of the OoUootor under that 
seoticD. Consequently the sub-divisional offi¬ 
cer is within his powers, if, in that enquiry he 
records a proceeding under S. 476 of the 
Cr. P.C. {Sharfuddin and Coxe, JJ.) PHANIN- 
DAB Singh u. Empbrob. 10 Oal. 469 — 

11 Or. L J. 139 = 18 1.0.891 = 

17 O.W.N. 971. 

-S. 88 (B)—Discharge of landlord—Suit 

for compensation. 

The landlord'a right to recover compensation 
by proceedings in a Civil Court on a tortious 
action is not barred by his discharge under 
8. 58 (6) without an award of oompensation. 
{Mullick, J.) NAIK PANDEY V. BlDYA 
PANDEY. 1 Pat. L.J. 119 = 

34 1.0. 119 = 8 Pat. L.W. 119. 

-8. BO—Ijaradar is not a proprietor — 

Section does not apply—Bengal Land Eegistra- 
tion Act, 8s, 78,79, 81, 

8. 60 of the B.T. Aot deals with oases where 
rent is due to the proprietor of an estate. 
Where the rent is not due to the proprietor the 
plaintiff being not a proprietor but an ijaradar, 
and as Ijaradar, the plaintiff could not get bis 
name registered under the land Registration 
Aot, 8. 60 has no application, No doubt 
"proprietor** is defined in 8. 3, ol. (2) of the 
B.T. Aot as a person owning an estate or part 
of an estate. But B. 60 lays down that the 
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receipt of the person registered under the Land 
Registration Aot proprietor of that estate*' 
shall ba a sufQoient dieehatge, so that although 
a proprietor may be the owner of an estate or a 
part of an estate the seotion merely speaks of 
tha proprietor of that estate whioh indicates an 
entire estate. The case where rent is payable 
to two or more proprietors the extent of whose 
interest is required to be registered under the 
Land Registration Aot, and which is dealt in 
the second part of S. 78 of that Aot is not dealt 
with by B. 60 of the Bengal Tenancy Act. 
The object of 8. 60 of the Bengal Tenancy 
Act appears to be to afford indemnity to tenants 
who pay rents to the person whose name is re¬ 
gistered under the Aot, and to prevent them 
from pleading in defence to a claim for rent by 
such person that the rent is due to a third person 
but the section does not appear to have provided 
for oases where the names of all the part pro¬ 
prietors have been registered under the Land 
Registration Aot. (Chatterjee and Suhrawardy, 
JJ.) PROBODH CHANDRA MiTTBR V. 

Habishohandra Nasrar. 27 G.W.N. 888 » 

78 LG. 7i=1926 Gal. 124. 

-S. 60— Landlord and tenant — Right of 

eo-ahafer to maintain tn separate suit lor share 
of rent 

A co-sharer landlord who has been duly re¬ 
gistered under the Land Registration Aot can 
maintain a separata suit for the share of the 
rent; Seotion 60 preoludes the tenant from 
setting up the title of a third party to receive 
the rent sued for. (Fletcher and Newbould, JJ.) 

Bhupendra Narain DUTT V, Manmotha 
NATH Mitter. 41 l.C 689 (Cal.). 

. S. 60— Landlord and tenani—Suit for 

rent—Plea of tenant that a portion of rent ia 
due to a co-sharer—Whether sustainable* 

Under B. 60, it is open to a tenant to plead 
in a suit for rent by landlord who has been 
registered under the Land Registration Aot as 
the full proprietor of the land that tha rent is 
not payable to the plff, but that part of it is due 
to a oo-eharer of the plff. (Chatterjee and 
Richardson, JJ ) Bhyama Chaban v. Musta- 
fizar Rahman. 41 LG. 769 (CaL), 

— —Si. 60 and 153— Appeal, second—Con» 
fiiciing claim to land* 

In a suit for rent where the plff. is a lessee 
and the tenant deft, claims to pay rent not to 
the plff. but to his lessor, a question of title 
between the parties having a oonflioting claim 
thereto is raised on the ground that both parties 
are claiming to be tenants of the same degree 
under the same person. But when the plff. is 
a mere mortgagee, no such question arises. 

(Munich, J.) Mohamed Hosain v. Hibaman 
Raut, 24 l.G. 118 (CaL). 

——8|, 60 and 167—Landlord and tenant 
Salaofpatni tenure in ezeeuti&n-^Amendmni 
^ daipatni—.Sdptincfton of se patui. 


BENGAL TENANGT ACT (YIII of 1669)/: 

S. 60. 

A se-patn% is not a protected tenure under 
B. 160 of the B.T. Act and is necessarily extin* 
guisbed by the extinction of the dar-patni and 
the se-patnidar cannot thereafter continue to 
colleot rent from the tenants. ( Holmwood and'' 

Chapman, JJ.) Maehan Das v. Ram Chan¬ 
dra. 16 I C. 372 = 17 G.W.N 1064. 

-S. QO—Landlord's name registered in^ ' 

a certain share^Collection in larger shares 
Landlord, if can claim larger share* 

Though the landlord’s name is registered in- 
respect of a certain share, still he is entitled to 
sue for a larger share if it is shown that he has 
oolleoted rent in respect of a larger ebare.^ 
(Casperee and Coxe, JJ.) SHABASHl MOHAN 

Roy p. ramesh chaban Roy. 

18 l.C. 191 (Cal ). 

' S. 60— Land Registration Act (Ban* 

VII of 1876), Ss, 78 ond 81, how far affec^ 

8* 60 of the B*T* Act* 

An unregistered part proprietor of an estate 
is not entitled to succeed as against the deft. ~ 
who relying upon B. 60 has discharged his debt 
by payment of rent to the registered proprietor, 

B. 60 governs a suit for rent where the plff. 
claims rent as proprietor of an estate, though ^ 
rent is sought to be realized on the basis of a. 
contractual obligation. The restrictions im¬ 
posed by 8. 61 upon B. 78 of the Land Registra¬ 
tion Aot cannot be incorporated by implication . 
into B. 60 of the B.T. Act. [Mooherjee andCoze, 

JJ.) ADDUR AZAI t). KANTHU MULLIGE. 

88 Gal. 812 = 10 LG. 467 = 18 G L.J, 698. 

-B. 60—Fixed rates tenancy^Eniry in- 

Record of Rights apainst tenants—No pre¬ 
sumption under S. 50 oriaes— Payment at ' 
uniform rate. 

Where the Record of Bights is against them, 
the tenants are not entitled to the benefit of the 
presumption afforded by S. 50, cl. 3 of the 
Aot. Where the tenants could not have tha 
benefit of the presumption of B. 50 (3) of the 
Aot he has to establish by evidence that the^ 
rate of rent has not been changed from tha 
time of Permanent Settlement; in other words * 
once the Record of Rights shows that the ~ 
tenant is not a tenant at a fixed rate of rent, it 
is for the tenant to establish by cogent evidenoa' 
that bis rent or rate of rent has not been 
changed from the time of the Permanent 
Settlement. (Las and Adami, JJ.) MAHA¬ 
RAJAH Bahadur Eesho Pd. Binoh v, Issbb 
Dubby. 71 l.G. 15=1 Pat* L.R. 82, 

- S. 60— Sttif by Registered proprie/or— 

Payment to third person is no answer. 

Where the plaintiff is a registered proprietor 
the defendant cannot plead disoharge of the^- 
rent by payment to a third person. Payment to 
such third person for a long time is no answer' 
to the claim for rent. (Coutts and Das, 

MT, ADAYABATI V, JANABDHAN THAXUB. 

8 Pat. L.T. 766^ 
681.0, 888-1988Pat, 807>^ 
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' " Bo. 60 and iM^RegisUred proprietor 
—Suit torrent —TonanC, if can plead jua tertili. 

Tbo meaniDg of B* 60 of the Act ia that in 
a salt foi rent by a registaied proprietor it ia 
not open to the tenant to plead ju$ tertili. He 
oan only deposit the rent under 8. H9 and 
ask that there may be an adjudioatioa as to 
the claim oi the person whose title he sets up. 
{Mullick and BncknilL JJ.) Hand Kobr Vt 
JODHAN MaHTON. 

8 P L.T. 887«6i l.C. 388 =>1921 Pat. 201. 

-3. by registered proprietor — 

Pfea that third parsof. is entitled to receive the 
rent, 

A tenant cannot plead in defence bo a suit 
brought by the registered proprietor that a third 
person ia entitled to receive the rant, nor can he 
decide to whom he must pay rent. {Dass, J.) 

Babu Hira Singh v. Lala Keshwar Lab. 

92 l.G. 523 (P.). 

——Ss. 60 and 12^Registered mortgagee — 
Suit for rent—Plea of payment to a third per- 
son, 

Pl£f, sued the tenants for recovery of rents 
on the strength of an ijara executed by the 
original proprietor in his favour. Deft. Pleaded 
payment to the auction purobaser of the pro¬ 
prietary tight sold for arrears of revenue, Held 
that plfi. being a registered mortgagee, defts. 
could not plead payment to a third person 
under 8. 60 of the B. T. Aot, 8. 72 of the Aot 
had no application to the facts of tbe case. 
iChamier^G. J. and Sharfuddin, J.) MUKHDU- 
WAN V, KHAIBAT AHMED. 

43 l.G. 182 = 3 Pat. L.W. 245. 

S, 60 —Landlord and tenant—Suit for 
rwt—Right of third person to receive rent — 
whether can be set up by tenant, 

Tbe saction must be strictly interpreted as 
otherwisei the object for which it was enacted 
will not be gained, that object being to ooeroo 
proprietors to register their names under the 
Land Registration Aot. Tbe object is of great 
importance for tbe efficient administration of 
land revenue, (Chapman and Atkinson, JJ.) 
HARDATAL MAHTON V. WAZIR MAHTON. 

41 1.0. 97 = 8 Pat L.W. 351. 

-Sa. 61 and 62— Deposit—One tenancy 

—Deposit for three tenancies—Deposits accepted 
by Court — Landlord, if can question validity of 
deposits. 

If a tenant bolds in fact one tenancy under 
his landlord but makes throe deposits in Court 
on tbe allegation that he holds three distinct 
tenanoieSf it cannot be maintained that the 
deposits are valid within the meaning of S. 61 
the B.T. Aot, The landlord oan question 
their validity, although they were accepted by 
the Court under 8. 62. 20 O.L.J. 153, diet. 
iBAookerjee and Panton, JJ.) BATISH Ohan- 

DBA Das p. Umbs Nabain Ohaudhubi. 

I- 6i 1.0.696»8i O.L.J. 801. 


BENGAL TENANCY AOT (Ylll of 1889>, 

B. 61 . 

-Sb. 61 and 62 —Deposit of rent by ten¬ 
ant—Receipt given by Court — Dtposf^ under 
S> 61—Valid tender» 

The receipt given by the Court on accepting 
deposit under 8. 62 of the B. T, Aot cannot 
operate as a valid flooeptance unless the tenant 
ia entitled under 8. 61 of tbe Act to make the 
deposit. If the tenant deposits hia rent with¬ 
out first making a tender or without fulfilling 
any other conditions which make S. 61 applica¬ 
ble, the landlord's only remedy is to sue ior 
rent ignoring the deposit. The deposit cannot 
be treated as tender of rent so as to suspend 
the running of interest. [Newbould and Pantcn, 
JJ.) JADUPATI CHATTERJEE V. KHETRA 

Nath paud. 48 I.C. 446 (Cal). 

-a. 6i—Right of under-tenant to deposit 

rent. 

Under-tenants directed in their under lease 
to pay the rent payable by their lessor to 
superior landlord, ate persons authorized to 
make deposits of that rent under the section. 
{Fletcher and Newbould, JJ•) Bhiba PrasAD 

Rot V. samarbndba Nath Bose. 

41 I.C. 481 (Cal.). 

-S. 61 —Rent payable in cash. 

Where the parties have agreed that upon 
failure to deliver the rent payable in kind, a 
fixed sum is to be paid in lieu thereof, the 
entire rent is payable in cash, and in a case of 
this description 8. 61 of the Aot applies, Tbe 
change in 8. 61 of the latter Act from 8. 46 of 
the old Aor* does not really indicate a change in 
Law. {Mookerjee and Beachcroft, JJ.) SaSI- 
Bhusan Dey V Umakanto Dkt. 

20 C L J. 19 a =»29 I.C. 171 = 19 C.W.N. 1143. 

-S. 61—Deposit of rent without interest 

— Whether sufficient deposit, 

A deposit of rent without the interest then 
due is not soffioient to constitute deposit within 
8. 61 of the B. T. Aot. (Teunon, J.) Shyam 
CHANDRA V. BHANGA DEI. 

23 I.C. 777 (Cal ). 

-a. Bi—Withdraioal of deposit— Effect, 

Withdrawal of deposit of rent by an authori¬ 
zed agent amounts to a recognition of status as 
tenants. (Chamier, C.J. and Sharfuddin, J.) 

MOTi Hari Concern. Ltd. v. Lachmi 
PRASAD. 42 I G. 826 = 1917 Pat. 83. 

-S, Encumbrance. 

The interest of an unregistered purchaser of 
an entire occupancy holding is not an encum- 
branoe within the meaning of 8. 161. 19^ 
C.W N. 1217 ref. {Chamier, 0 J. and Sharfud¬ 
din, J.) Maharajah bib Rameshwar 
SINGH Bahadur v.Raqhunandan Khawas. 
1 Pat. L.J. 408 = 38 l.C.:387 = 2 Pat. L.W. 864 

-S. 61 (b )—Deposit of rent—Application 

for—Copy of notice to landlord if to be filed, 

A tenant is not bound in an application for 
deposit of rent, to file also a copy of the notioa 
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BENGAL TENANCY ACT (YIII of 1885), 
SB. 61. 

to be served upon the landlord. {Mookerjee 
and Teunon. JJ.) Taba Chaean Maity 

PABESH CHANDRA MOOKBBJEE. 

11 l.C. 728 = 14 O.L.J. 116. 
Ss. 61 (d) and 193 (e)—Deposit o/ rent 


— Patnidar, 

A patnidar can avail himself of 8. 61 ((i) of 
the Act notwithstanding 8. 195 (e) of the Act, 
and he can therefore deposit rent, where he 
has a bona fide doubt ae to the person entitled 
to receive the patni rent. {Moohetj^c and 
Beachcroft. JJ.) BATO KRISHNA KANO v. 

Jankinath Pandb. 41 Cal. 1000^ 

24 l.C. 71 = 18 C.W.N. 916. 

-Sa.69, 148 (h) and 195—Landlord and 

tenant—Continuance of relationship — Patni 
tenure—Beni accrued due before sale of zemin- 
dari—Sale of tenure — Deposit of rent by 
darpainidar — Bengal Regulation VIII of 1819. 

The right to bring a tenure or holding to sale 
under 8. 65 of the B. T. Aot depends upon the 
relationship of landlord and tenant both at the 
date of the decree for arrears of rent and when 
the decree is sought to be executed under 8. 65. 

A person to whom rents are due and who 
obtains a decree after parting with hia tights as 
landlord, oan enforce it only as a money decree 
and not under 8. 65 of the B. T. Aot. When 
under 8. 13 of the Bengal Patni Regulation a 
darpatnidar has deposited the arrears of rent 
due to the Zemindar, the lien given to him by 
8. 13 Bub-seotion (4) is not afieoted by any 
proceedings under 8. 65 of the B, T. Aot, the 
Patni regulation being a self contained Aot is 
excluded from the operation of the B.T. Aoc by 
8. 195 of that Aot. {Ameer Ali, J.). FORBES 
V, Maharaja Bahadur binqh. 

41 Cal. 926 = 23 C L J. 434=23 l.C. 632 = 
18 O.W.N. 747 = (1914) M.W.N. 397 = 
27 M L.J 4 = 1 L W. 1039 = 41 I A, 91 = 
12 A.L J 633 = 18 M.L.T. 880 (P.G ). 

[On Appeal from 33 Cal. 737 = 7 C.L.J. 632 ] 

S. 65—Scope o/—Kfin^ sale—Enforce¬ 
ment of charge* 

8. 65 of the Aot intends what is explicitly 
laid down in subsequent sections of the Aot, 
that is. those in Chap. XIV. namely that the 
charge should be eaforoad by the sale of the 
tenure or holding free of inoumbranoss, and if 
in any oai;e, the decree for rent either has not 
been or oannot be enforoed by the sale of the 
tenure or holding, the charge created by 8. 65 
cannot be enforced in any other way, 22 Cal. 
364 ref. (Mookerjee and Panton, JJ■) SITAL 

Chandra Majai v. Parbati Gharan Ohak- 

RABARTHI. 

33 C.L J. 1 = 69 l.C. 841 = 1922 Cal. 32, 


BENGAL TENANCY ACT (YIII of 1888J. 

8.65. 

It does not decide that the decree was not a 
decree for tent for other purposes. (Greaves and 
Newbould, JJ.) DWARKA NatH GHakrA- 
VARTHI CHOUDHURY V. AUTUD CHANDRA 
CHAKRAVARTHI CHOUDHURY. 

46 Cal. 870 = 81 l.C. 922=29 C.L.J, 468. 

--S, 63—Tenure—/or arrears 


—Hindu widow. 

A tenure or holding in the hands of the 
reversionary heirs after the death of a Hindu 
widow, remains liable in respsot of decrees for 
its arrears of rent obtained against the widow 
who held the land as heiress of her husband, 
(Teunon and Sheepshanks, JJ.) ASUTOSH 
MOOKERJEE V. AKHOY KUMARI DEBI. 

84 l.C. 581 (Qal.). 


S. 55—Rent whin a first charge 

^4 • 


Relationship of landlord and tenant essential. 

Rent is a first charge on the holding only so 
long as the relationship of landlord and tenant 
subsists. A landlord who has parted with his 
proprietary rights is not entitled to invoke the 
special remedies under S. 66 of the B. T. Act. 
But he oan still execute his decree as a money 
decree. [Jenkins, C.J. and N.R. Chaiieriee,J*) 
Ram Prasad v. Ram Charan Singh. 

27 l.C 601 (Gal.)* 

-S. 68—Betigal Patni Talugdar's Regu^ 

tion, 8, 17. 

S. 65 of the Tenancy Aot. does not contradict 
8. 17 of the Patni Regulation. (Mookeriee and 
Beachcroft, JJ.) BASANT KUMAR BOSE v. 

Khulna Loan Company. 20 C.L.J. 1* 

26 l.C. 197 = 19 C.W.N. 1001. 

-S. 55 —Applicability—Decree for rent 

against original tenant—If can be executed 
against holding in the hands of purchaser from 
him. 

Where a landlord obtained a decree for rent 
against the original tenant for rent due by him 
before hia transfer of it to another and the 
decree did not ia terms provide for sale of the 
holding in execution of the decree, held, that 
8. 65, B.T, Aot, did not apply as under the terme 
of the decree it was not open to the landlord to 
execute the decree against the holding. {Brett 
and Richardson, JJ ) SUSILA 8UNDARI DASI 
V. INDU Bhushan BOSE. 18 l.C. 828 (Cal.). 

S. 55—Rent—First charge— Leate of 


-.3. 55-Decree for rent—Decree-holder 

ceasing to be Zemindar—Execution, 

The decision of the Privy Council in Forbes 

^—icy Singh, 41 Cal. 926 merely 
187*^ho had ceased to be the 
oeoideg th'j J*^^aviinefiBata.8Ued for tent, could 

Be*]ftt as a rent decree. 


coal lands, 

A decree for rent in respect of coal lands and 
not agrioultural lands, cannot give the decree 
holder a first charge on the lease-hold property 
in arrears. [Ohitty and Teunon, JJ>) BUNDAB 

DAS KHBTRY V. Raghunath Das. 

IS l.C. 288 (Cal.). 


8, 65—Darpainidar in possession. 




A darpatnidar or his transferee in posseskion^ 
is himself bound to pay the rent. \ So hft^oapj 
not claim a first oha^gQ on the sale proceeds o 


tot 
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the (QQUcei (or the rent so paid by him in oase 
the isDUte ia sold on aooouut o( hia default to 
pay any one inatalment. He is not even 
entitled in equity to subrogation by payment of 
Buoh cent in such a oase because the tenure it¬ 
self is brought to sale on account of his default. 
(Woodroffe ani Carnduff^ JJ.) Ram Jiban v. 
TAJUD DIN. 9 LQ. 489=^10 C W.N. 404. 

-8. 65 and Qhapter XIY —Auction pur¬ 
chaser -Not liable to pay antecedent arrears of 
rant. 

Under the Bengal Tenancy Aot the auotion- 
purohaser, purohasing the holding in ezeoution 
of the decree for rent, is not liable to pay off 
the antecedent arrears of rent, and any men¬ 
tion or statement of such arrears, whioh accrue 
due prior to the date of the suit is wrong, and 
sale will be set aside on proof of material 
injury. Tbe tenant judgment-debtor is alone 
liable for the previous arrears of rent and not 
the auction-purchaser. The tenure is not 
liable for the arrears of rent, whioh accrued due 
prior to the institution of the suit or between 
the date of the suit and the date of sale. 
{Mullick, J. and J.) Baiyid 

Mohammed Jawad Hussain v, maharaja 
Kumar Qopad Nabin Bingh. 

2 Pat. L T. 218 

—-Sb. 68 and 188—Power of sale in 

execution, 

A holding can be sold in executing a decree 
passed for arrears of partly nagdi and partly 
Bhaoli rent. The decree is rent decree when 
passed with respect to arrears of a holding held 
partly on nad^i and partly on bhaoli rent. 

{Coutts and Sultan Ahmad, JJ.) Manbhaban 
RAUT V, Nowbhat bingh. 

9 Pat. L.J. 641^88 1. C. 497 = 1920 Pat. 387. 

-S. 68 —Road cess^Rent—Decree for 

road cess ^Purchaser in execution of the decree 
-^Priority over mortgagee. 

" Rent’* includes “road cess” and so under 
8- 65 a decree for road oess is a first charge 
upon the tenure, An auction purchaser in 
ezeoution of such a decree has a title paramount 
to the mortgagee of the tenure. (Mullickt J.) 

Ohioditti V. Quadress 

36 1.0 498 = 1 Pat. L.J. 161. 

—-S. 65—Landlord assigning proprietary 

right. 

When the landlord leases hia proprietary 
'right in a bolding to another and the latter 
purohases the holding in ezeoution of a decree 
torrent subsequent to lease against the tenant, 
there is no inteceet of the tenant left in the 
iholding for the lessor landlord to ^pi^ooeed 
against, in ezeoution of a decree against the 
tenant in a suit brought to recover rent due 
ftOXA the tenant prior to the lease of the pro- 
pxifltary interest, J.) NAG Nabain 

^v7PR4^#A94^’^b8ahai. 84 1.0, 908 (Pat.). 

Vol. 1—39 


BENGAL TENANCY AOT (Vlll of 1885), 

B. 66. 

- 8 . 66—Suit for more than one year's 

rent— Decree foi^ejectmeni on default. 

In a suit under 8. 66 of the B T. Aot, if the 
landlord asks for more than one year’s rent, be 
disentitles himself to the remedy under the 
section. A deoree under B. 66 of the B, T. Aot, 
direoting that the landlord should bo entitled 
to recover possession of the land, four years 
arrears of rent, decreed in the suit, are not paid 
is bad. (Wahnsley and Panton^ JJ.) MUKTA 
KESBI DEBI V, GIRI BALA DEVI. 

47 I.O. 1005 (Oal.). 

-S. 66—Expiry of time originally fixed 

—Extension of. 

A Court oan grant an extension of the time 
limited by B. 66 of the B. T. Aot, even where 
the application for the extension is made after 
the expiry of the period prescribed by the 
section. (Teunon and Netobould, JJ.) BARADA 

Charan Basar V. JuBO Ram Mandal. 

44 1 0. 473 (Oal ). 

- 66—Withdrawal of a portion of 

claim—Application on second appeal—Whether 
may be granted. 

Where in a suit for rent and for ejectment 
the plfi. found that beoould not succeed in bis 
prayer for ejectment, unless he withdrew a 
portion of bis claim for rent and therefore 
prayed in second appeal to withdraw it, the ap¬ 
plication at that stage was rejected. {Teunon, J.) 

BHYAM Chandra v. Bhanga Dei. 

23 1 0. Ill (Cal.), 

-S, 66 (2)— Decree for ejectment executed 

pending appeal — Payment of. within 15 days 
after confirmation by appellate Court — Effect. 

Pending an appeal against a da3ree for eject¬ 
ment under 8. 65 of the B. T Aot, the decree 
was executed and poeeeseion taken by the land¬ 
lord. Held, that proceedings in execution 
could not be nullified by the judgment-debtor’s 
depositing the decretal debt witbin 15 days of 
the dismissal of the app?;a?. The term “ date 
of the deoree” in eub*B. (3) of 8. 66 of the 
Aot does not mean the appellate deoree when 
the decree appealed against, has been executed. 
25 Cal. 311, ref. (N. R. ChoUerjie and Panton, 
JJ.) ABDUL RASHI MANUAL W. 8HAHRALI 

Mullah. 48 Cal. 10i2 = 54 I.C. 689 = 

23 G.W.N. 974. 

-8. 66 (2) — Non-occupancy raiyat — 

Ejectment — Under-raiyat paying decretal 
amount. 

8. 66, cl. (2) of the B. T. Aot, contem¬ 
plates that the payment made, to be a good 
payment, must be a payment by or on behalf 
of the judgment-debtor. The Court cannot, 
therefore aooept the tender of the amount by 
an under raiyat and prevent the ezeoution of 
the deoree. {Teunon and Newbould, JJ.) Bro- 
JENDRA NATH MiTBA V. ARMAN SHEIKH. 

44 1 0. 977 = 27 C.L.J. 616m 

* « 
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8 . 66 . 


-S. 66 (2)—Decree directing payment of 

decretal money and ejectmeth on default^ 
Amendment of—Effect of* 

Where a judgment was passed directing that 
the arrears for 4 years should be paid within 15 
days, and that in default a decree for ejectment 
should be made, and the judgment-debtor paid 
one year’s arrears and got the decree amended, 
held that ** Decretal money ” in S< 66 meant 
only the amount as limited by the amendment 
and that the amendment was rightly granted. 
(Casper* and Skarfuddin, JJ.) JAG4T 

Chandra v* Munsefali. 

13 I.G. 671 (Cal ). 


-S. 66 (3)“iScopo, 

S. 62 of the Bengal Landlord and Tenant 
Procedure Act, has no reference to S. 66 (3) 
of the Act. iChatierjee and Newhould, JJ.) 

Sheikh Hunai v. sarat Chandra Dutta. 

as I.C. 467»21 C.W.N. 749. 


-8. 67— before the passing of 

the Act—Section does not apply—Bent safe— 
Purchaser takes holding with ordinary incidents 
of tenancy. 

Where a kabuliyat has been executed prior to 
the B.T. Act the provisions of 8. 67 of the Act 
are not applicable to the case and the interest 
on arrears of rent must be calculated as provid¬ 
ed in the contract. But where the holding has 
been sold in execution of a rent decree, the 
purchaser takes the holding with the ordinary 
incidents of a tenancy, A stipulation for the 
payment of interest at an ezhorbitant rate can¬ 
not be supposed to be an incident of a tenancy 
which would attach to it even after a sale for 
arrears of rent. The distinction between usual 
and unusual terms of a contract of tenancy is 
a distinction which should be taken into 
consideration in determining whether the inoi- 
dent in question continues to attach to the 
tenancy notwithstanding its sale for arrears of 
rent. 36 0. 315 ; 24 0. 37, Rel. {Chatterjee 
and Cuming, JJ) annadamoye Dbbi p. 

SAUDAMINl DEBYA. 87 C.L J. 838=> 

27 C.W.N. 602 = 72 I.C. 719== 

1923 Cal. 869. 


-8. 67 — Interest provided for in 

Kabuliat^Higher rate if barred* 

If the rent fell into arrears, the Kabuliat 
provided “that the tenant should pay interest at 
six pies per rupee per mensem on the cash rent 
and one cotta per rupee per month on the rent 
payable as paddy.” The landlord on the ground 
that the tenants were holding over since the 
first term of kabuliyat had expired, the rent 
having fallen in arrears, demanded higher rate 
of interest on the ground that a new contract 
might be deemed to have been entered into 
by the holding over of the tenants : Held no 
higher rate of interest could be allowed and 
a. 178 does not help the appellant on the 
ground that there was a fresh contract. S. 67 
18 not limited in its application where cent is 
-payable quarterly, There ie no reason why 


BENGAL TENANCY ACT (Ylll of 1865)r 
8. 67. 


8. 67 should not be applicable to interests on 
arrears of paddy rent paid annually, because' 
the definition of arrears of rent in 8. 54; ol. 3 is- 
not oonfined to money rent. {Hewbould and' 

Panton, JJ.) Brahamoyip. BomaraiiI. 

68 I.C. 10g»1922 Cal. 77. 


-Ss. 67, 68 and ilS—Kabuliyat before' 

Act—Bolding over after Act—^Interest cannot 
he claimed at Kabuliyat rate* 


Where an agricultural lease expires before- 
the passing of the Act and the tenant holds 
over he is not liable after the passing of the Act 
to pay interest as stipulated in the original' 
Kabuliyat* In a suit for arrears of rent for a- 
period subsequent to the passing of the Act the 
plaintiff claimed interest at 160 per cent, per' 
annum as stipulated in the original lease. 
Held, that the rate was ezhorbitant and could 
not be allowed. {Ghatterjea and Suhrawardy,.. 

JJ.) Chandra Nath sabma p. Sheikh: 
INAMDI. 64 I.C. 118 — 34 C.L.J. 869.- 


-8s. 67 and 112—Permanent mokurari> 

lease—Evidence of. 


8. 67 of the B.T. Act applies only where the 
tenancy is not a permanent mokurari tenancy 
situated within a permanent settled area. 
There were no olear expressions in the kabuliya 
showing that the rent was fixed except a provi¬ 
sion that if at any time the land on measure¬ 
ment be found larger in area than that on the 
basis of which the rent was fixed, the addi¬ 
tional rent payable for such additional area- 
would be in proportion to the rent originally 
fixed : Held, that the lease was a permanent 
mokurari lease. {Shamsul Huda, J ) KBISTG' 
Das Law p. Kalimuddin Bhuia. 

55 I.C. 807 (Cal.).- 


-S, Bl—Interest on rent—Accrual of* 

Under the B. T. Act interest on rent aocruee 
not from the expiration of the dates on which 
the instalments are payable according to the 
kists stipulated in the lease, but from the 
expiration of the . quarters of the agricultural- 
year in which the instalments fall due.- 
iFUteher and Huda, JJ.) Brish OhaNDBA- 

RAY p. JADUNATH KUNDU. _ ^ ^ 

48 1.0. 882 (Cal.) 


—.^-^Se. 67 and 112 — Interference by Civil 
Courts in Revenue matters—Hard bargains* 


{Chatterjee* J*) In spite of the general rule 
of non-interference, Civil Courts may^ on 
grounds of equity interfere in oases of uncon¬ 
scionable bargains, e.p.,. a demand of 76 p>o.- 
intereat from a tenant besides damages. 8. 179 
does not exclude the equitable jurisdiction of 
Civil Courts. Courts should not interfere unless 
the extortionate oharaoter of the bargain is air 
evidence of fraud. {Chatterjee and Richard- 
soft, J J.) Naba Kumar Obakravabthy p. 

ABDUL JABBAB MlAN. ^ 

86 1.0. 721«90 O.W.H. 118.- 
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■. 6T. 

. JfUar#s< on imtalment due. 

In a executed before the Act oeme 

into force the rate of interest was mentioned 
but if no mention was made in a subaeqaent 
sulehnamah which created no new tenanoy, the 
interest would be as in Kahuliyat, If it orea- 
ted new tenacoy, 8. 67 will govern the case. 
(OhaiUfiBB and iliohardson, JJ.) ABDUii 

Hamid v. abdud Mui. 

82 l.Q. 710 (Gal.). 

——S. 87— Applicability o/—Infcmf. 

8. 67 of the Act affeots the oontraot between 
the parties. The restriotion on the liability of 
the tenants to pay interest is a matter of sub¬ 
stantive right and cannot be called a provision 
applicable to suits. (Chaiterjea and OreaveSt 
JJ.) Krishna Lad v. SadimiMahombd. 

27 1.0. 614==>19 C.W.N. Hi. 

-Sa. 67 and 68— Interest —Arrears of 

rent-^Contract to the contrary. 

In the abaenoe of any express or implied 
contract to the contrary, a landlord is entitled 
to benefit of general law with regard to interest 
on the arrears of rent (t.e.,) to the benefit of 
Ba. 67 and 63 of Che B. T. Act. 8. 67 applies 
to Mokarari leases in the absence of oontraot to 
the contrary. {Teunon, J.) AJBB Bhabthi 

V . Bam Narain Singh. 

23 l.C. 108 (Gal.). 

- Sa. 67 and 68—Bhowli rent—Nature 

of—Interest on arrears. 

Claim for bhowli rent is in the nature of 
claim for damages for breach of oontraot, and 
it becomes ascertained as soon as the Court has* 
adjudicated upon it. S. 67 applies to rents 
payable quarterly, and not to bhowli rent. 
Interest oan be olaimad on arrears of bhowli 
rent apart from B* 67. B.T. Aot ; but the Court 
may refuse it. having regard to oiroumstanoes 
of the oase and the oonduot of the plfi. 
{Munich and Jwala Prasad, JJ.) Biseshab 
Nath u. Husaim Bao. 4 Pat. L.J. 282 => 

801.0. 806 =>1919 Pat. 212. 

—— —Ss. 67 and 68— Interest or damages-^ 
Order for — Nature — Evidence — Record of 
Rights, 

Under Ss. 67 and 66 the Court muse either 
charge interest or damages on the arrears of 
rent. When Beoord of Bights is produced in 
ovidenoa opposite party should be allowed to 
rebut presumption the arising from it. {Muh 

lick and Afkinson, JJ.) Kandhdeo Nabain 
SINGH V, Dbwa Singh. 

86 1.0. 986 (Pat.) 

- ■ ^—8* 68— Jnferesf under. 

Coucta cefnse to decree interest if deft, has 
made a proper tender of rent. (Fletcher and 
Newbould, JJ.) Bhupbndba Kumab Sabkab 

r JtAifI USSOBI DABI. 10 1.0. 611 (Gal.). 


BENGAL TBMANGY AGT (Vlll of 1688}. 

8. 70. 

-8. 69 — Appraisement--^Procedure, 

An application for appraisement or division 
being generally made when the landlord and 
tenants are on bad terms. The proper oourse in 
suoh cases is not to depute an amin. but a 
responsible officer. The division or appraisement 
must be made by him on the spot at or very 
near the time when crops are ripe for harvest. 
{Qruning, M. G.) Maharaj KDMAB 
Gopad saran Naeain Singh d. Keshwar 

SINGH. 1 Pat. L R. 128 (Or.). 

-S. 69 — Appraisement — Discretion — 

Exercise of. 

An order under 8. 69. B. T. Aot for 
appraisement of orops depends upon the condit¬ 
ions of eub-olauses (1) (a) and (b) being fulfilled 
and thereafter upon the disoretion of the 
Collector. In oase of an allegation that the 
raiyats had deliberately grown a poor orop and 
misappropriated the same, the landlords are 
entitled to an enquiry into the allegation, 
(Morshead, M.C.) Shefayet HUSAIN u. 
HGMCHAND MAHTON. 

1 Pat. L R. 125 (Cr.). 

-Ss. 69 and 70— Cosfs separate, order 

as to — By Sub divisional officer—Jurisdiction. 

A Sub-divisional officer has no jurisdiction 
in a proceeding under &9. 69 and 70 of the Aot 
to pass an order for oosts ; the CommiBsionet 
or the Board oould eel it aside. {Monde, J.) 

In re Shew Kudam. 

42 l.C. 182=>1 Fat. L.W. 691, 

-Ss- 69 and 70—Jurisdiction to decide 

the guestion of the applicability of the system of 
appraisement or batal to a holding. 

A Sub-Divisional Officer has jurisdiction to 
deoide a dispute as to whether the system of 
appraisement or batai applies to a holding. 
(Chapman and Roe, JJ.) ThakuR SingH v- 
Pardip SINGH. 39 I.G 648 = 

2 Pat. L.J. 183. 

— 8. 69 (3) — Disobedience of order of 
Collector— Direction for prosecution can be made 
by Collector, 

If an order passed by a Oolleotoc under 
B. 69 (3) prohibiting the removal of orops, is 
disobeyed, he has power to follow the procedure 
laid in 8. 195 or S. 476, Gr. P.C. and to direct 
prosecution under S. 188, I.P.C. (Teunon and 

Qhose, JJ.) Lakshan Bor v. Naranarain 
Hazbah. 48 G. 1086 = 23 Cp. L.J 281 = 

66 l.C, 71 = 25 G.W.N. 617. 

-S. 70 —Rent suit if barred by Collector's 

order under 8. 70 without notice to parties. 

A Oolleotor’s order under S. 70 of the Aot, 
without bearing the parties is ultra vires and 
is no bar to a subsequent suit for rent. (Coutts 
and Sultan Ahmed, JJ.) Deo LAL Mehto 
V. BIBI BAKAYIA 57 1.0. 872 (Pat.^ 
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S. 70 

S. 70—Order enforceable as decree 


Meaning—Bskiski amin ~~ Appraisement or divi¬ 
sion of crops^Omission to give landlord notice* 

Omission to give landlord notice under 8. 70 
(2) is not a mere irregularity, but is an illegality 
which vitiates the whole proceeding. An amin 
appointed to appraise or divide the crops is not 
entitled to sell them without a final order. An 
order passed finally and enforceable as a decree 
is neoessary in case of batai as in case of ap¬ 
praisements. An order merely directing the 
depoMt of the sale proceeds of crops in the 
Treasury without direction to pay them to any 
one is enforceable as a decree within 8. 70 (5). 
lOO.L.J- 599,appr. f^f^nson and Coutts»JL) 

Bubaj Prasad Mahajan v. Karu Singh. 

I Pat. L J. 825 = 811.C. 763 = 1919 Pat. 400. 


BENGAL TENANCY ACT (Vlll or 19818), 


8. 73. 


S. 10^ Appraisement. 


An order by a Court of competent jurisdiction 
properly vested in it cannot be said to be ultra 
vires for want of proper adherence to the small 
details in the procedure prescribed for its 
exercise. An order passed under S. 70 of the 
B.T. Act, is final under 01. 4 of the section and 
cannot be attacked in a Civil Court. (Jwala 

Prasad, J.) Mohan 8ahu u. Saguni Singh. 

49 I.C. 845 (Pat.). 

8. Jurisdiction of the Sub-Divi¬ 


sional Officer to decide the dispute of the appH- 
oability of the system of appraisement to a 
holding. 

The jurisdiction of a Sub-Divisional Officer to 
decide a dispute as to the applicability of the 
appraisement system must be specifically im¬ 
pugned in the plaint and not by researches 
made from the pleadings of parties by the 
Court. The decision that a holding is batai is 
final and the aotion of the Court in that deci¬ 
sion is not without jarisdiotion. {Chappian and 

Roe, JJ.) Thakur Singh v, Pardip Singh. 

39 I.C. 645 = 2 Pat. L.J. 183. 


S. 70 (5)—Fi7ialitv of order. 


Uoder 8. 70 (5) of the B.T, Act, the order of 
an officer having the powers of a Collector is 
final, though it is oompetent the Commissioner 
to exercise supervision where the officer acts 
without jurisdiction. {Qruning% M.O.) MahA- 
RAj Kumar Gopaii saran Narain Singh 
V, Keshwar Singh. 

1 Pat. L R 128 (Cr.) 


——8. 71 Appraisement--Re7noval of 
crops by tenant. 

Where tenants remove a crop without having 
the eame properly appraised, a presumption 
arises against them and the landlord is entitled 
to the full measure of the crop as at least of 
the best orop in the neighbourhood of a similar 
character for that- harvest, {Atkinson^ J.) 
SAIiAE MAHTON t). MANTURA RAM DUBAY. 

82 1 0. 267 (Fat). 

8. 71 {i)~-Wrongful removal o/batai 
crops—Penoi Code, S. 434. 


8. 71 (4) of the B.T. Act provides the Courts 
with a definite rule to determine the value of 
the crops wrongfully removed by the tenant and 
if a te ant dishonestly removes the crops of a 
fi^ld which he holds under the batai system he 
is liable to be convicted under S. 434 of the 
Penal Code. (Chamkr, O.J. and Sharfuddin^ 
J.) KUDDIP PANDAY V. RAM NATH BiNGH. 

1 Pat. L J 353=38 I.C. 491 = 
3 Pat. L.W. 48 = 17 Cr. L.J. 318 = 

1917 Pat. 71. 


8. 12—Rent--Suit for—Plea of pay¬ 


ment to landlord's vendor—Notice vf transfer 
before payment. 

In a suit for rent by a patnidar vendee the 
defence was that payment bad been made to 
vendor. Held, that if the deft, bad in fact 
notice of the transfer before payment, the pifle. 
suit must succeed apart from the question of 
service of notice under B. 72 of the B. T. Aot. 
[Sanderson, C. J. and Panton, J.) Midna- 

PORE Zemindary Co., Ltd. v. 8 yama 
Charan Chowdhury. 

49 1.0. 998 = 28 C.W.N. 859. 


-S. 72— T, P. Act, S. 60—Rent paid to 

transferee. 

A payment of rent to the landlord though 
not in good faith under 8 . 50, T. P. Aot, is 
valid as against a transferee from the landlord 
unless the transferee has given notice before 
payment. {Mooktrji and Beachcroft, JJ) 

JHARU Charan Maity v. Sridan Chandra 

MAHAPATRA. 40 I.C. 695 = 29 C.L.J. 204. 

- S. 72— Transferee—Right to rent. 

* B. 73 of the B. T. Aot, applies to a case in 
which a transferee claims rent and it proteots 
the tenant to whom the transferee has given 
notice of the transfer. {Coutts and Das, JJ.) 
MT. ADAYABATI V. JANARDAN THAKUB. 

8 Pat. L T. 756 = 68 I.C. 288 = 1922 P, 607. 
8 . 12—Joint liability of tenant and 


his transferees for rent. 

S. 73 of the Aot provides for the joint 
liability of both the tenant and his traDslerees 
to the landlord for rent, {Jwala Prasad, J.) 

SURAj Narain Singh v. Sugra. 

87 1.0.648 (Pat ). 

t 

-S, 78— Non-transferable occupancy 

holding—Acquisition of limited interest—Effect 

of^ 

The provisions of B. 73 of the B. T. Apt, 
cannot be applied by analogy to the case of a 
non-transferable occupancy bolding. * Where 
the transferee of a non-transferable oooupanoy 
holding has acquired the title of a tenant by 
adverse possesssion of the limited interest, the 
landlord cannot olaim rent from the transferor. 

{Beachcroft and Walmsley, JJ.) 

Nath Binha v. Binopb Behabi. 
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BiHalL TBtrJlBOT AOT (Vlll of 188S), 

8« Tft* 

■8. 7i——PeishkuBh — LegUi- 

motf of?g»n—Pttrpoie of paymmt* 

Tho levj^ of piishkmh by the proprietor of an 
estate from the nisfidars, (holdere of resumed 
iakhtrai lands) and lakherafdars is not illegal, 
aa p$iihkush cannot be regarded as an imposi¬ 
tion in tho nature of an abwab but a right to 
it is an interest in the land which can be 
acquired by prescription. From the peculiar 
situation and character to the lands of the 
estates and the antiquity and the purpose of 
the payment of peUhkush it may be inferred 
that a right to levy it bad legitimate con¬ 
tractual foundation at its inception. {Richard¬ 
son and Beachcroft, JJ.) Lae&hmi I^abatan 
Rax V, The Bkobetaby of btate. 

45 Gal. 866 ==22 G.W.N. 824=^ 
44 1.0. 497 = 28 G.L J. 285. 

- Sa. 74 and 15~Abwabs^Several 

ifems considered in arriving at consolidated 
rent in abtoabsi 

Where a consolidated rent was noted at the 
head of a kabuliyat as payable by the tenant, 
Held, that the several items excepting what 
was stated to be jama (rent) which were taken 
into consideration to arrive at the total 
amount were not abwabs or illegal exactions 
by the landlord, {Fletcher and Richardson, JJ.) 

Naobndba LaIi t). Hamdoo Mia. 

37 l.C. 963 (Cal.). 

-S. lii^Compromise—Enhancement of 

rent in kind. 

The rent in kind payable according to the 
Record of Rights was one-half of the produce. 
The landlord sued for more than half the 
produce. But the delta, did not resist the 
claim but entered into a oompromise whereby 
they agreed to give the plff. the share claimed, 
as they had been doing for a long series of 
years. Held, that the compromise was not 
illegal. {Mookerjee and Beachcro/i, JJ.) Fazal 
Imam v. Bueob Mahton, 

25 1,G. 442 = 19 G.L J. 383. 

-8. 74 —Imposition of illegal cess. 

A Kabuliyat provided in addition to the Oxed 
annual rent for payment of certain articles and 
labour and also that on default of the articles 
or the labour, plfi. may recover a fixed sum in 
addition to monthly rent. Held, the sum wfaioh 
is the equivalent of the articles and labour 
is in the nature of an imposition. Whether 
a certain sum claimed is illegal or not depends 
on the intention of the parties- If on a fair 
interpretation the sum oan be claimed as part 
of the total rent, the tenant is bound to pay it. 
Where in a oertain l6a8e^the rent wa? described 
as a oertain sum assessed at a valuation per 
bigha and there was an entirely distinot olause 
providing for the return of oertain artioles or 
their value held the latter was au illegal oess. 
[Mookerjee and Bolmtoood, JJ.) Mathuba 
Pbabad V, Tata bingh. 

40 Gal. 606 = 17 l.C, 177 = 

16 O.L.J. 296. 


BBMOAL TENANCY AOT (Till of 1886), 
8. 76. 

-Sa. 74 and 78- Abwab-^What con¬ 
stitutes, 

When a patni lease, executed before the 
Aot oame into operation, provided that the 
patnidar should supply wood for the cooking of 
a oertain idol, the value of the wood was not 
incorporated with and did not form part of the 
rent and so is abwabi 33 Oal. 683 ; 10 O.W.N. 
e‘J7 : 12 C.W.N, 175 Foil. ; 26 Cal. 611, diet. 
{Mookerjee and Qoxe, JJ-). RANJIT SiNGH 

V. Bahadur Bingh. 

9 l.G. 47=19 C.W.N. 368. 

-S. 19t--Abxoab—Cash and kind pay¬ 
ments* 

Where the oonsideration for the use and 
oooupaiioQ of land was a certain amount of 
rent in cash and the piioe of certain other 
articles, the latter must be oonsidered as part of 
the 7ama payable for the land. {Das, J.) 
RUDBESHWABI PRASAD SiNGH V. DHANA 

MAHTO. 82 l.G. 119 iP.). 

-8. 78—Patni taluk—Mo«e^ rent- SuH 

for declaration—Rights of tenant. 

The plfEs. alleged that they held a patni 
ialuq on payment of certain money rent to 
the defts. but that the latter took proceedings 
under the Patni Regulation for realization of 
the value of oertain paddy rents which, they 
said were payable, for the taluq, and the plffs,, 
in order to save their tenure from sale deposited 
the amount claimed by the defs. The Plffs. 
aooordingly sued for a declaration that the 
taluq bore money tent and nob paddy rent, and 
for refund of the amount realized from them 
in excess of the proper rent. Held, that S. 76 
did not apply and therefore did not bar the 
suit; first, because the exoe&s rent realized from 
the plfi. by proceedings under the Patni Regula¬ 
tions could not be said to be exacted by the 
Zemindar within B. 75 which evidently con¬ 
templated exactions by means other than 
process of law; and secondly because the section 
did not take sway the right of a person, from 
whom rent had been realised in excess, to recover 
such excess amount from the landlord within 
the ordinary period of limitation. {N. R. 
Chatterjee and Richardson, JJ.) Nagendba 
Lad Choudhury v. Raja Bibi, 

17 l.C. 304 = 17 C.W.N. 374. 

-Bb. 76 and 182— Homestead land — 

Building of permanent house by raiyat is not 
prohibited. 

It is competent to an oooupanoy tenant to 
erect a pucoa house on homestead land not held 
as part of the ocoupanoy holding in the abeenoe 
of a local ouBtom or usage to the contrary. 
8. 76 of the B.T. Aot does not prohibit the 
tenant from so building. (Mookerjea^ A.C.J. 
and Fletcher, J.) SUBBNDBA Nath Baha v, 

NAEOOB CHARDBA CHAERAVABTHI. 

64 1.0. 716 (Cal.). 
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BENGAL TENANOY ACT (Ylll of 1865). 

S. 76. 

-S. 16—Essentials, 

To make 8. 76 applicable it must be shown 
by the tenants that the tank was excavated 
for the purpose of agriculture or for the use of 
men and cattle employed in agriculture. Mere 
proof that it was for drinking purposes is not 
enough. (Qhosh and Pratt, JJ.) Gobinda 

Chandra Bastj v. Kamijuddi boyal. 

17 LG. 118 = 16 C.LJ. 127. 

—^-S. Bi—Tenant holding under kabuliyat 

— Custom—Acquisition of land for marhet. 

If a tenant holding under a kabuliyat is 
bound according to oustom, to give up posses- 
aicn of the land in the event of a market being 
established thereon, the landlord is not bound 
to adopt the procedure in 8. 81 of the B.T, 
Act for acquiring the land for such a purpose, 
That section is inapplicable to a contract con¬ 
tained in a kabuliyat. If the oustom is proved 
the tenant cannot insist on the landlord 
taking only a speoifio portion and no more. 
IChaiterjee and Panton, JJ.) Bejoy OHAN- 

DBA ROT V. PRODYAT KUMAR TAGORE. 

58 I.O, 268 (Oal.). 

-S. B6—Ryot atfixed rate—Can make 

a permanent settlement with under-ryot. 

It is competent to a ryot holding at fixed 
rates to make a permanent settlement with the 
under-ryot or to give the under-ryot a transfer¬ 
able and heritable interest in the land. {New- 
bould and Panton, JJ.) PROBODH Chandra 
DAS V. BIRSINHA BAGANI. 711,0. 319 (Cal.) 

-S. B6—Under-raiyat — Agreement to 

accept heritable tenancy is not against section. 

An under-raiyat does not violate the terms of 
B. 66 by agreeing t) accept a heritable tenancy 
from his landlord and when such an agreement 
is entered into the landlord cannot ignore the 
agreement and eject the heirs of the under- 
raiyat on the ground that the tenancy is not 
heritable. (Mookerfi, A.C.J, and Fletcher, J.) 
AMINAIiEiA CHAUDHARI V. MAHABA ATI. 

60 1.G. 487=25 0.W. 715. 

- S, B6— Sub-Lease—Voidable or void, 

8ub-lease of a bolding at fixed rates is not 
governed by 8. 85. A perpetual lease is an 
encumbrance which could be avoided by an 
execution purchaser, even if he be the superior 
landlord, before he can take khas possession. 
{Newhould, J.) PRASSANNA DaSYA v, AMAR 

Ohand Roy. 57 I. C, 580 (Cal.). 

--S. B6—Occupancy raiyat—Lease—In 

termediate tenure—Suit for rent, 

Deft. No. 2 an occupancy raiyat, granted a 
lease of his holding to deft. No. 1 for a term 
beyond that allowed by 8. 85 of the B. T. Aot. 
Bubsequently deft. No. 2 created an interme¬ 
diate tenancy in favour of the plfis. also un¬ 
authorized by 8, 85. Held, that deft* No. 2 
and plffa. having agreed between them that the 
rent was payable to the plfis,, it was not com¬ 
petent to deft. No. 1 to contest the plfis. claim 


BENGAL TENANCY AOT (¥111 of 1888). 

S, 88. 

for rent. 20 0. L. J. 148, foil. (Fletcher and 
Duval, JJ.) EARTIGK MONDAIi u. MADHAB 
MONDAii. ‘58 l.G. 615 (Cal.), 

- 3. 88—Swii for possession bp M«der- 

raiyat—Lease] for more than 9 years, 4 

An under-raiyat having given a lease exceed¬ 
ing 9 years, cannot sue the landlord for posses¬ 
sion of the land included in the lease. (Chatterjee 

and Panton, IJ.) PaoHiiAD Chandra shah 
V, Ambioa Ghaban Shaha. 

50 l.G, 811 (Gal.). 

- S, 88— San ba san meaning of. 

Where a registered under-rayati lease mad 
provision for the holding passing from genera 
tion to generation and for being sold by the 
under-raiyat was styled san ba san (year to 
year) lease and it was also stipulated that if the 
under-raiyat ever reduced the rent by raising 
an objection he would be liable for eviction 
without notice. Held that the under-raiyati 
lease was a permanent lease and contravened 
8. 65 of the fi. T. Act, and therefore wai 
invalid. (Walmsley and Panton, JJ.) KARIM 

BAESH V, ABDUD JABBAR MlAJI, 

17 J G. 118 (Cal.) 

- S. B6—Lease in contravention of— 

Right of grantor to question. 

Per Beachcroft, J.—A sub-lease by a raiyat 
for a period exceeding nine years, whether 
registered or not is void, and oan be questioned 
by the grantor or a person claiming through 
him. Where a raiyat giving a permanent sub¬ 
lease, in contravention of the provisions of 
8. 85 (2) of the B, T. Aot induces his lessee to 
accept on the faith of representation that his 
own status is such as to validate such a sub 
lease, be cannot afterwards be allowed to prove 
in a suit against a sub-lease that his status was 
other than what he represented, (Mookerjee 
and Beachcroft, JJ.) CHANDI CHABAN NATH 
V, SOMDA BIBI. 

22 G W.N. 179 = 11 I.O. 281 = 28 G.L.J, 91. 

- S. 83— Under-raiyat—Lease exceeding 

nine years—Right to recover possession. 

An under-raiyat holding an under-lease for 
more than nine years has, i he is in posaeseion 
of the property on the basis of the lease, suffi¬ 
cient to interest in the property sue (or its 
possession. (Fletcher and Newhould, JJ.) 
GUBMONDAIi V, Feabi Majhi, 48 l.G. 861 = 

22 G.W.N. 61. 

- S, B6—Illegal sub lease—Registration 

— Admissibility—Right dispossession t 

When a sub-lease is in excess of the period 
sanctioned by section and is registered, it Is 
inadmissible in evidence. But when it is 
followed by possession of the property by the 
sub-lessee, he oan sue for possession if subse¬ 
quently dispossessed, When a tenant cannot 
or does not produce his lease in writing he oan 
establish his tenancy from posseasion and other 
circumstances. (Fletcher and Richardson^ JJ.) 

GONESH V. THANDA NAMSUNDABNI RAM. 

88 1.0.189»8i G.L.J. 889. 
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/■PSaAL TBHAMOY iOT (Vlll of 1886). 

8. BSo 

—“—8. 85—liaasa in coniravan^ton o/, 

k lease granted in oontravention ot 8. 86. 
olaase (1) ot the Act is operative as between the 
.grantor and the grantee {Mookerjet and Cum¬ 
ing, JJ.) Baman Dab bhattaohabta v. 
NUiMADHAb Saha. U Cal. 771 « 

80 O W N. mo-sa I.O, 754»25 C.L.J. 541. 

-S Sub’Renewal, 

In spite of 8. 85, a raiyat may agree with 
under-raiyat to renew the sub-lease, on the same 
terms, after the expiry of the first term. 
(Mooherje and Chatterjee, JJ.) LANi Mia v. 

Muhammad Isam Miah. 88 l.C. 448 = 

20 O.W.N. 048. 

———Si. 88 and 18—AppZicafioni 

8. 85 does not apply if S . 16 applies. {Mooker- 
jee and Beachcroft, JJ.) Habi Mohan Pad 
V. atud Krishna Bose. 32 l.C. fi08= 

19 C.W.N. 1127. 

—Sa. 89, 161-A andl67—‘Stt6- Tcnancp’ 
meaning of—Ejectment of sub-tenant — Notice, 

* Bub-tonanoy' under 8. 161-A clearly means 
a tenancy directly under the tenancy which has 
heen purchased. Such an inferior sub-tananoy 
is not an encumbrance within the meaning of 
the section. No notice under 8. 167 is neoes- 
saty for the ejectment of an under-raiyat 
not holding under a registered lease. (Holm- 
wood and Chapman, JJ.) Babada Kibpa Lada 
0. ohatinva ohaban d 

as .C. 741 (Cal.). 

■ S. BB^Applicabiliiy—Permanent ten¬ 
ancy created by one under-raiyat in favour of 
another ^Validity, 

8. 65 does not apply as between an under- 
raiyat of the 2nd and another of the 3cd degree 
and ooDseqaently the former oan validly create 
a permanent tenancy In favour of the latter. 

{Jenkins, O.J. and Chatterjee, J.) Guru Das 
V, Kadi Das Ohanoa, 24 I.G. 287 = 

18G.W.N. 682. 

———S. 89— Sub-lease by raiyat-^Rights of 
landlord. 

The section enables the landlord to impeach 
a sub-leaee granted by a raiyat contrary to 8.85. 
The under-raiyat therefore holding a perma¬ 
nent leiss from the raiyat can sue for posses- 
flion or defend his possession against the raiyat 
or hia representatives, who cannot contend 
that the lease was contrary to 8. 85. Where the 
raiyat was an auction purchaser under a money 
decree and the under-raiyat was a permanent 
lessee under him, the latter is not bound by 
the subsequent proceedings to set aside the 
auction sale if he was no party to it and his 
lease would not be affected in any way. {Moo- 
kerjee and Carnduff, JJ.) BADHan Babdab v, 
LAKAN MONDAD. 18 l.C. 259 (Cal.). 

■ ■ . - S. 85—Haipaf granting lease to under- 
rgiyat:rStipulation to grant fresh lease on 
gkjfiry of term, if null and void. 


BBHOAL TBNANOT ACT (Vllf ot 16 

B. 88. 

A stipulation in a lease deed by a raiyat to 
an under-raiyat to give a fresh lease on the 
expiry of term is not in contravention of 8. 85 
of the Aot and the under-raiyat could not be 
ejected without an option given him to take a 
fresh lease at a fair rent. (Rampini and Handley, 
JJ.) ADI Mohammad v. Natan rajah. 

16 C.L.J. 122 = 13 l.C. 912 = 
16 O.W.N. 620 (note) 

- ■ -■ Sa. 88 and 86 (b) — Ejectment — Sur¬ 

render, 

If a raiyat surrenders his holding, the land¬ 
lord may re-enter by ejecting the under-raiyat 
without a notice to quit if unprotected by 
those sections. (Cliatterjea, J.) Mukta SUN- 

DARI DASI V. OHANDI BHOWMIN. 

10 I.G. 164 (Cal.) 

---88 (2)— Sub-lease contrary to the 

section is inadmissable in evidence — Doctrine 
of estoppel. 

A sub-lease contrary to S. 85 (2) is in admis¬ 
sible in evidence. A raiyat cannot question the 
validity of a sub lease purporting to be a per¬ 
petual lease, where it was not vitiated by 
misrepresentation as to extent of interest or 
status as raiyat, {Teunonand Newbould, JJ.) 
RAJ KUMAB Das U. PANCH Koebi Taduk- 
DAB. 60 l.C. 807 (Cal.) 

-—S. 88 (2)— Sub-lease exceeding nine 

years, if admissible in evidence—Effect of, 

A eub-lease granted by a raiyat after the 
passing of the Bengal Tenancy Aot for more 
than nine years is inadmissible in evidence to 
prove the tenancy of an under-raiyat but it 
does not take away the right of the under-raiyat 
to defend possession or recover his possession 
if dispossessed. (Chatterjea and Panton, JJ.) 
Nanda Kumar v. Dina Bhandu Nandi, 

39 1,0. 748 (Oal.). 

-S. 85 (2) — Sub-lease for more than 

nine years—Registration—Effect of, 

8. 85 (2) of the B.T. Aot is a statutory bar 
to the registration of a sub lease by a raiyat for 
a term exceeding nine years. The consent of 
the landlord oannoc validate the registration 
and even if registered it is inamissible in evi¬ 
dence. {Newbould, J.) Madan Mondad 
Goohi V, Tarini Chandra Banerjee, 

84 l.C. 629 (Oal.) 

-S. 85 (2)— TJnder-raiyati lease—Term 

of more than 9 years—If admissible. 

Although an under-raiyati lease for more 
than nine years cannot be admitted in evidence, 
the under-raiyat oan prove his tenancy aliunde, 
snob as by possession and payment of rent. 

{Teunon and Qreaves, 2Z). Nibaran Ohandba 
Mirdha V, Ram Chaban Mandod, 

91 I.O. 928 = 29 C.L J. 479. 

-S. 89 {B)—Evidence Act, S. 91. 

A sub-lease after the Bengal Tenancy Aot for 
over 9 years though registered ercooeously 
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BBHQAL TENANCY ACT (¥111 of 1889), 

S. 89. 

under S- 85 is inadmissible to prove the tenancy 
under Evidence Act, S. 91. The sub-lessee 
may however prove it by other evidenoe. 
iChatterjee and Richardson, JJ.) Nazib ALI 

8HIKHDAB V. BaNSI BaDAN. 

23 G.W.N. 439 = 42 l.Q. 621 = 29 G L.J. 388. 
-8. 85 (2). 

An under-raiyati lease for a term exceeding 
nine years is wholly void, and the lessee 
cannot get possession of the land even from 
a trespasser. {Ghatterjee and Chapman, JJ). 
BAISNAB CHAEAN DE V, SAtlAT CHANDBA 

Kar. 38 l.G. 487 = 24 C.L.J. 838. 

-3. 88 (2)-~Sub letiing^No consent 

of landlord—Rights of under-tenant. 

Where an occupancy raiyat gave a registered 
sub-lease of the holding in contravention of 
8. 85 (2) of the Act, it was inoperative as 
against the superior land holders though regis¬ 
tered. As deft, was in posseseion even before the 
invalid sub-lease, his status was that of the 
under-raiyat but if he was ejected without the 
consent of the superior landlords, the sub-lease 
is invalid against them, consequently tbs sub¬ 
tenancy could not be treateias an encumbrance 
within S. 161, B,T« Act or as protected interest 
under 3.160 (c). {Mookerjee and Beacheroft, JJ). 
Fakir Chandra Singh Rot u. Banamali 
BAIN. 18 C L J, 232 = 21 1 G, 104 = 

19 G W.N. 412. 

-S. 85 (2)—Sub-lease by raiyat— 

Validity* 

The efieot of S. 85 (2) of the Acf is to render 
invalid and not binding even as between the 
parties any sub-lease by a raiyat for more than 
9 years. {Cafnduff and Beacheroft, JJ.) TEliAM 

PRAMANIK V* ADUSHAIKH. 

18 LG. 791 = 17 G.W.N. 468. 

-S. 85 (3 )—Sub lease—Registrat%o7i— 

Effect of, 

A sub-lease by a raiyat creating tenancy for 
more than 9 years though registered against 
the provisions of 8. 85 (2) is treated as not 
registered and therefore the document is not 
admissible in evidenoe and does not affect the 
holding. {Jenkins, C J. and Chatterjee, J.) 

jarip Khan u. Dubpa bewa. 

16 G.L.J. 145 = 18 1,0. 476 = 17 G.W.N. 89. 

—- S. 85 (2)—Safe of occupa7Vcy holding— 

Reversal of sale. 

An occupancy holding sold in execution of a 
money decree was leased out to the plfE. by the 
purchaser. The deft, applied for the reversal 
of the sale in which he did not implead the 
plff. In a suit to recover possession by the 
plfE.. defendant pleaded that the basis of the 
plff.’s claim having been upset, he had no 
enforceable title against him. Held, that the 
reversal order did not affect the pifi, as he was 
not a party to the proceedings. {Mookerjee 
and Carnduff, JJ.) SADHan BARDAB v, Laean 
Mandal. 18 I,C, 288 (Cal,) 


BENGAL TENANCY ACT lYIll of 1888), 
S. 86. 

-S. 88 (Si— Previously created sub lease 

—Duration of, 

A Sub-lease by a raiyat created before the 
passing of the Aot is valid up to 9 years after 
passing of the Aot. Though the title of the 
tenant may continue beyond that period by 
reason of possession of the land and payment 
of tent, the sub-lessee is always liable to be 
ejected on a proper notice to quit. (Beacheroft, 
J.) SAMAEADDI V, KALI CHANDRA PAL. 

80 l.G 713 (Gal.). 

-S. 88 (3)— Under-raiyat allowed to 

hold over—Forcible ejectment—Legality, 

The representative in interest of the raiyat^ 
who granted lease to under-raiyats are not 
entitled as between themselves and the under-^ 
raiyats to take up the position that the grant 
was inoperative ; Sub-s. 3 applies as between 
landlord and under-raiyat. The tenancy of an 
under-raiyat who has been allowed to hold 
after the termination of nine years from the 
commencement of B.T. Aot and to continue in 
occupation as tenant is to be terminated in 
accordance with the provisions of the law and 
the tenant cannot be forcibly ejected from the 
land, (Mookerjee and Casperse, JJ.) Arab Ali 
V, RACHMADDI. 10 LG. 552 = 18 C.L J. 656. 

-S. SS—Occupancy holding—Surrender 

of portion of holding sold by tenant to a stranger 
—Transferee not bound, 

A surrender by a raiyat of a part of his hold* 
ing which has been already sold to another 
does not bind the transferee. A person who 
has parted with his interest in property cannot 
surrender it in favour of the landlord and he 
cannot confer upon the landlord a higher right 
than he could have passed to any other person 
by assigoment. The case of the surrender of 
the entire holding is different because then the 
tenancy would oease to exist and the landlord 
would be in a position to re-enter. (Ghatierjee 
and Panion, JJ.) Ohailesh Chandra Bose 
V, Umesh Chandra Rudba. 87 LG. 574= 

24 G.W.N. 878. 

% 

-S. 86—Surrender of portion of holding 

sold—Ejectment by vendee. 

An occupancy raiyat having sold a portion ol 
bis holding surrendered bis tenancy in respect 
of the portion sold, to his landlord who there¬ 
upon sued his vendee for khas possession ; Held 
the vendor having transferred a portion of the 
holding had nothing left in him in that portion 
to surrender. (Beacheroft and Greaves, JJ,) 

Sheik Dustar ali v. Ram Kumar .Gopb. 

80 l.G. 378 = 24 G.W.N. 871. 

- S. 86—Surrender of part, if valid. 

Surrender of a part by a joint tenant, if not 
a valid surrender is a valid transfer where the 
deed is stamped and registered. (ChaiteriM 

and Newbould, JJ,) Abdul Eabih Mean v. 
MUOAN MANJI. 88 1.0. 888 (06t.)r 
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——y—8* n—Non-iratiat^rabU oceupanoy 
hQlding^Titansf 0 r 0 / portion— Forfeitura^ 
Sumrmsdar of portion^Ra-enUry by {andlord— 
Subordinate righia. 

There is no foifeiiure where a portion of a 
noa-teansferable ooaupanoy holding is trana-. 
fecred. On a Burrendei of a portion of the hold¬ 
ing, the landlord is entitled to re-enter that 
portion notwithstanding any subordinate rights 
whioh the raipat may have created upon the 
portion and notwithstanding the former's being 
aware of saoh subordinate's rights. (Sfephen- 
3on ani Holmtoood, JJ.) GANOa Ohandba 

OHOUDHUBY V. AliAE OHAND BAHA, 

18 1.0. 996 = 17:0> W.N. 698. 

■S. 86—Surrender by registered tenant 
— Collusion — Right of unregistered co-sharer 

tenant —Validity of surrender* 

It is not open to a registered tenant of an 
oooupanoy holding to surrender, in oollusion 
with the landlord a part of the holding in 
favour of the latter with the express object of 
destroying the right of his oo-sharera or their 
transferees and thus prejudioe their title and 
possession; and the surrender oannot be aooept- 
ad as a good foundation for an aotion in eject¬ 
ment by the landlord. 14 O.W.N. 229, dist. 
Marrington and Mookerjee, JJ.) QOVINDA 

Chandra Roy v. Uday Chandra but. 

15 l.G. 264 (Cal.) 

-S* 85— Surrender— Effect of. 

The rights of surrenderee of a Hindu widow 
under 8. 86, B, T« Act are subject to the rules 
of Hindu Law on the point. {Atkinson and 
Couits, JJ.) JUMMA Prasad bingh v. 
Basdbo Singh. so l.G. 872 » 

4 Pat. L.J, 848»1919 Pat. 248. 

——^S. 86 (b )—Surrender after—Transfer 
of portion of interest to third party amounts to 
an assignment-—Effect of—Subsequent sur* 
render, 

A surrender by the tenant after he has dealt 
with a portion of the holding in favour of 
another person amounts to no more than an 
assignment in favour of the landlord. But 
there is no reason why the landlord should be 
in a worse position than if the assignee were a 
third party and why he should not acquire all 
the interest whioh was left in the tenant at the 
date of the transfer. {Ohatterjea and Pearson^ 
JJ.) AMIRUDDIN MAHAMAD V. BANKAR 

BORMAN. 67 l.G. 9i»1922 Gal. 56. 

— —B 86 (1) — Raiyat — Under-lease not for 
Azed period—Surrender of holding—'Registra¬ 
tion^ Suit against lessee, 

A raiyat holding under a lease not for a fixed 
period ban surrender the holding under B. 86 
(1) of the B. T. Act. Such a surrender need 
not be by an instrument even though the 
tenant held under a registered lease. When a 
raiyat surrenders his holding and the surrender 
is accepted by the landlord who enters into 

the tenant cannot sue to recover 

« ' X* 9 

Vol. 1—88 
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8 . 861 

the holding from persona to whom the landlord 
has let it after surrender. {Chatteriee and 
Duval, JJ.) FooRAN Chandra v, Indra 
8 BNI. 84 l.G. 752 « 47 Gal. 129. 

-8 . 86 (6| and (6) — Non-transferabU 

holding—'Sale of—Right of landlord to surren¬ 
der, 

A landlord, to whom a part or whole of a 
non-transferable holding is surrendered after it 
is sold, can eject the vendee if be has not been 
guilty of fraud or collusion. Per Teunon, J : — 
A raiyat surrendering the holding to a landlord 
after selling a portion to a stranger, docs not 
entitle the landlord to eject the transferee as 
the transfer of a part of the bolding, is an 
enoumbranoe or limitation of the raiyat’s right 
in the whole and operates to prevent a aurien* 
der. Per Curiam :—Courts will not allow a 
landlord to benefit by his own fraud. {Teunon 
and Richardson, JJ.) Dusturali v. Ram 
KUMARX GOPB. SO l.G. 567»22 C.W.N. 972. 

-S. 86 (8), (6) and {1)—Ocoupamy 

holding—Transfer of part of— Surrender, 

A transfer of a part of an oooupanoy holding 
does not entitle the landlord to evict the pur¬ 
chaser though he is not bound to recognize him 
as a tenant. An oooupanoy tenant oannot 
surrender the portion of the bolding sold by 
him to a stranger. (Woodroffe and Mockerjee, 
JJ.) ANANDA Mohan Roy v. Gurudayae 
Bingh. 49 l.O. 079»22 G.W N. 968. 

——S. 86 (6)— Encumbrance, 

Per Neiobould, J.—Bale of a part of non- 
transferable bolding does not create an enoum- 
brance within 8. 86 (6). (Chatierjee and Neio- 
bouldsZ^,) ZAMIR MUNSHX V, BiSSBSWABI 
DBBYA. 40 l.G. 544 = 25 C.L.J. 460. 

-St 86 l6 )—Scope of, 

Pet Richardson, J.—The section invalidates 
surrenders by tenant to landlord, so as to defeat 
claims of enoumbranoers. {Fletcher and Rich¬ 
ardson, JJ.) Ram Kumar v, rameshwar 
BHAH. 88 l.G. 528 (Cal.), 

-8. 66 (6)— Right of landlord to khas 

possession* 

A landlord is not entitled to khas possession 
against the transferee, if the transferor has 
made a surrender without the transferee’s con¬ 
sent as the surrender is not valid. (D. Chatter- 
jee and N,R Chatierjea, JJ.) Hasuni Bibi v, 

8AD1B MAMUND BAREAR, 

80 l.G, 252 (Gal,). 

-S. 86 {6)—Encumbrance—Meaning of. 

Pet Woodroffe, J, Goxe, J. {contra )—'Encum¬ 
brance' is one that is binding between the 
tenant and the encumbrancer and not binding 
on a landlord. In case of sutrendei the land¬ 
lord is equitably bound by the tenant’s transac¬ 
tion by way of a mortgage, neither landlord 
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a. 86. 

nor the tenant can derogate against his grant. 

{Woodroffe and Goxe, JJ.) Mahomed Naba* 

SUBUDDIN SABEAB V. SHEIKH ISAB. 

27 1.Q. 1003 = 21 C.L.J. 185. 

- 3s. 86 (8) and BB^Oecupancy holding 

— Usulfuciuary mortgage — Encumbrance, 

Where a portion of a non-tcaneferable ooou- 
panoy holding was uaufruocaarily mortgaged 
with a covenant not to surrenderi but the 
mortgagor surrendered it. Eeld, the enoum- 
branoe being by a registered deed and surrender 
being effected with the oonsent of the plaintiff, 
it was invalid under 8. 86 (6) of the B. T. Aot. 
An enoumbranoe on a part of a holding is an 
enoumbranoe on the whole. (Z). Chatterjee and 
Beachcroft^lJ,) RAM UDAB SiNGH v, Mb. 
WIDLIAM COXB. 

27 1.0. 361 = 10 Q.W.N. 268. 

- S. 86 (6) and {D^Tenant surrendering 

holding to strangers. 

A tenant after surrendering a holding, sold it 
to a third person and again executed a kabuliyat 
in favour of the landlord. The landlord sued 
the trespassers on ground of non-transfer- 
ability. The unauthorised purchase does not 
create an enoumbranoe on the holding within 
B. 86 (6) and (7), and the landlord could eject 
the purchaser who could evidently recover 
damages from the tenant vendor. iHolmwood 
and Chapman, JJ.) Ramoni Mihan Roy u. 
KADUMDDDI. 17 I.C. 682 = 17 C.W.N. 1101. 

S. 86 (6) and (l)^Surrend$r by tenant 
—Prior transfer of portion of non4ransferable 

holding^Landlord's rights* 

A surrender of a non-transferable holding by 
an occupancy raiyat to his landlord, where the 
raiyat has previously transferred a portion of 
the holding to another person, entitles the 
landlord to enter upon the whole holding and 
eject the transferee or to settle it with another 
tenant. [Casa lawfully considered. History 
of legislation traced and English principles 
analysed]. {Miller, 0. J., Mullick Jtoala 
Prasad, Foster and Macphersan, JJ.) Mt. 

flHBOBAJl KUBB V, DHANI MIAN. 

8 Pa*. 1 = 5 Pat. L.T. 881 ; 78 I.C. 79i = 

1 Pa*. L.R. 402 = 1928 Pat. 803 = 
3 Pa*. 1 = 1924 Pat. 1(F.B.). 

_S. 86 (6)— Surrender—Map be with or 

without consideration. 

Where there is a surrender by the tenant to 
the landlord, the right of the encumbrancer is 
preserved. A surrender need not be without 
consideration. Whenever a holding is returned 
to the landlord by a tenant whether for or 
without consideration, the aot amounts to a 
Burrender on the part of the tenant. (i2os9, J*) 
BBSHBSWAB OHAUDHBI P. ADI KABIM. 

68 I.C. 600 (Pa*.). 
■■■ ..—a. Bl^Ahandonmani’-Quesiionof faeU 

Whether there has been an abandonmen* 
or not is in saob case a qaeation of fact. 


BENGAL TENANCY AOT (¥111 of 1888)* 

8, 87. 

27 C.W.N. 802, ref. to. {C.C, Ghose and 
D, Ghose, JJ.) SabatChandba Majumoab 
t>. Pbasabna Eumab. 71 I.C. 804 (Gal.), 

— ■ S. 87—Landlord and fenanf—^on- 
transferable occupancy holding-^Limitation 
Act, S. 18. 

Where there is a transfer of a non-tranefer- 
able occupancy holding the landlord can 
re-enter only on the theory of abandonment in 
B. 87 of the Aot. Where such abandonment 
took place 12 years before the landlord’s suit to 
recover khas possession, the only way of over- 
coming the bar of limitation is to establish a 
case within 8. 18, Limitation Act. {Beachcroft, 

J.) Mannuda Kola v. Pbasanna Cumab 
Babkab. 36 I.C. 8 il (Cal.). 

— -8. Bl—Co‘Sharer's rent decree —Safe 

in execution^Purchase by decree-holder--Right 
of other co-sharers. 

If a oo-sbarer landlord purchases a holding 
sold in execution of a deore obtained by himself 
for his share of the rent, the other oo-sharer 
landlords are entitled to joint possession to the 
extent of their shares in the zamindari. But 
they would not be so entitled if the decree is 
one under 8. 87 of the B. T« Aot. In such a 
case they would only be entitled to a fair rent 
to the extent of their shares. {Chatterjee and 
Cuming, JJ.) Bbpin Ohandba Roy Chow- 
huby V. Pbafulla nabain Roy. 

84 I.C. 787 (Gal.). 


—S, Bl-^Abandonment of holding- 


Transfer of whole of non-transferable raiyati 
holding, 

8. 87 of the B. T. Aot, is not exhaustive and 
there might be other methods of abandonment. 
To entitle a landlord to eject a transferee of the 
whole of the non-transferable raiyati holding 
he must prove either expressly or by inference 
that the raiyat has left the holding and dis- 
olaims any interest in it. The faot that the 
tenant has sold the entire holding and given 
possession of it to the purchaser is a sufiScient 
and distinct repudiation and refusal to pay 
rent need not be proved. (Chatterjee and 
Cuming, JJ.) ASANULLA MolLA v , BANKAB 

DAS Sanyal. 84 I.G. 848 (Cal.). 

-^-S. Bl-^Non-iransferahe occupancy 

holding—Abandonment ^Mortga^ with posses¬ 
sion. 

A usufructuary mortgagee of a non-transfez- 
able holding from an occupancy raiyat is 
entitled to maintain his possession against the 
landlord unless there has been an abandonment 
of the holding within 8. 67 of the B. T. Aot, oe 
a relinquishment or a repudiation of the 
tenancy. {Fletcher and Huda, JJ.) Pbionath 
BOSB P. Eubs&m Eumabi Dabsc. 

47 l.C. 882 (€ai.). 

S. 87 — Abandonment of holding^^ 


Entry by landlord. 

Where a holding has in faot been abandoned 
the landlord ie entitled to re«entei i^dn 
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liAYiDg recourse to the provisions ol B. 87 of 
the B.T. Act. (Teunon and Richardson, JJ.) 

WBAHID AliI BHUTA V. MAHAMAD ANSAR 

Alil. 17 I.0.147 (Oal.), 

——8. 87—Finding of abandonmsnL 

There is nothing in B. 87 of the Aot, to aid 
the finding of abandonment by a tenant. 

IChaiterjee and Walmselyt JJ.) Fbiyanath 

MITTBB V. ANATH NATH DBY, 

37 I.C. 912 (Cal.). 

— —— S. 87—Lease— Abandonment, 

Abandonment is not by itself sufficient to 
extingnish the tenancy rights of a transferee of 
a lessee under the T.P. Aot, though it may 
terminate a tenancy under 6. T. Aot. 
iNetobould, J.) Baeatet MooIjAH v, alam 

MOIiIiAH, 88 1.0, 98 (Gal.) 

-S. 87—Tenancy, SpHifing o/—A6an- 

donmeni. 

Where tenancy in favour of several tenants 
is not split up and even one of the original 
tenants is in possession, the tenancy is not 
abandoned within the section, {Mullick, J.) 
GOPl BUNDARI DASX V. HADADHAB MAZUM- 
DHAB. so 1.0. 383 (Gal ). 

——S. 87 —Abandonment of holding--Mort¬ 
gage by tenant—Forfeiture—Acceptance of rent 
under protest — Waiver, 

B. 87 of the B. T. Aot, is not exhaustive. The 
landlord may proceed by suit if ho can prove 
that the facts and oiroumstanoes of the oaee 
lead to an inference of abandonment. 4 G.W N, 
493; 7 73, foil. {Chatterjee and 

Walmsley, JJ.) Motookdhari v. Judgdip 
BINGH. 19 G.W.N. 1819 = 

28 1.0. 843=21 O.L J. 261. 

-S. 87 —Abandonment — Effect of — 

JJsufructuary mortgage—Creation of, 

B. 87 of the Aot is special section and where 
the conditions mentioned therein are establish¬ 
ed, a landlord can treat tbs bolding as aban¬ 
doned on following the procedure laid down 
therein ; mere execution of a usufructuary 
mortgage is not abandonment but coupled with 
other facts might be one. Where on such an 
abandonment the landlord settled the land with 
(he plaintiff : Beldf that the title of the plff. 
was completed and he was entitled to recover. 
{Jenkins, O.J, and Ray, J.) MONOHABPAL v. 

I ANANTHA MOYEE DASYA. 20 I.G. 198 = 

17 G.W.N. 802. 

S. 87 —Scope of—Land agriculture — 
Homestead—~Ejectment—Non-transferable hold¬ 
ings—-Transferee as trespasser, 

8. 87 contemplates oases where there is 
cultivation of the holding by the tenant, and 
not where a holding consist partly of agtioul- 
' tQcal and partly of homestead. If the tenant 
of a non-transferable holding executes a uau- 
' fr^oary mortgage places the mortgagee, in 
! poBSOBsion and abandons the holding, the land- 


BENOAL TBNANGT AOT (YIII of 1888', 

a 88. 

lord oan treat the mortgagee as a trespasser 
and ask for ejectment though tbe case is not 
strictly within B. 87. {Chatterjee, J.) BHASHI 

Mohan Butbaohab v. Bipin Behabi Kar- 
mokab, 9 1.0. 20 (Oal,). 

-S, 87—Swrrendey—Raiyati holding. 

A Hindu widow oan abandon a raiyati 
holding. (Ross, J.) DEO Narain Bahu v, 
Ramanand Bahu. 63 I.C. 211 (Pat.). 

-S. SI—Abandonment—Proof of, 

Under S. 67 of the Adt, a plaintiff must prove 
(1) that the raiyat voluntarily abandoned his 
residence without notice, (2) that he did go 
without arranging for payment of his rent as 
it fell due, and (3) that he ceased to cultivate 
the holding by himself or by some other person. 
(Das and Adami, JJ.) Ramjanun SINGH v. 
Khub LAIi BINGH. 2 Pat. L T. 219 = 

591.0. 908=1921 Pat, 181. 

-— S. 87 —Mere execution of usufructuary 

mortgage—Forfeiture or abandonmmt. 

A tenant oontinuing to live in the village ie 
not considered to forfeit his tenancy or abandon 
bis bolding merely because he executes a 
usufructuary mortgage and delivers possession 
under it, {Jwala Pcasad, J.) Ajodhya Prasad 
BINGH V, JAGDEO SlNGH. 37 I.O 913 (Pat.) 

-a, 87 —Abandonment of homestead — 

Test, 

Test of abandonment of homestead is 
discontinuance uf residence in the village. 
Purchaser of non-transferabJe homestead from 
a tenant is liable to be ejected as trespasser, by 
the Zemindar, (Sharfuddin and Roe, JJ.) 
Raghubak Singh v. Ram Ghubam Missir, 

36 I.Q, 638 = 1 Pat. L.J. 802. 

-S. 87 (2) and (3)— Abandonment, when 

effectual. 

To make an abandonment effectual, notice to 
Oolleotor under 8. 67 (3) is not necessary ; tbe 
notice is essential for the suit which the tenant 
oan bring under B. 87 (3). A landlord who has 
not given such notice, can still prove the 
abandonment. The question of abandonment 
id a question of fact. {Richardson and Beach- 
croft, JJ.) KAMALA Kanta CHAKI u. Bejoya 
Kant Lahibi. 13 I.C. 639 (Cal.). 

-S. SS—Ejectment—Purchaser of an 

occupancy holding — Decree—Form of. 

B. 68 of the B.T. Aot does not warrant a 
decree for ejectment in a Jandloid^s suit for 
ejectment of the purchasers of a bolding on 
their failure to jointly and severally attorn to 
the landlord within a time fixed by the Court. 

{Walmsley and Panton, JJ.) Giribada Dasi 

V, KUDRDTUIiLA PrAMANIK. 

47 1.0. 373 (Gal.). 

— Sb. 88 and 161— Holding at fixed rent 
— Transfer — Landlord's fee not paid—Adverse 
possession against-tenant—Encumbrance, 

A sale of tbe whole of a raiyati holding at 
fixed rent is not invalid merely beoauee tfao 
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landlord’s fee is not paid. But when the sale 
is only of a part of suoh a holding the landlord 
is not bound to rsoognise the purohaser, as 
suoh a sale constitutes a division of the holding. 
A title acquired by adverse possession against a 
tenant is an encumbrance within 3.161 of the 
B. T. Aot. 14 C.L J, 136, rel. {WalmHey and 
Panton, JJ.) Fazab Ali Mistri v. Amir 
BUESH Mian. 47 I.O. 384 (Gal.) 


BENGAL TENANCY AOT (Ylll of 1888) 
S. 68. 




S. 88— Consent in wrtiing’^^* Rtnt or 
roii,” weaningf 0 ^—Jama Wasil baki, toheiher 
Ytnt roll. 

A * consent in writing ’ cannot be implied 
from certain documents. A jama wasil bahi 
(an annual statement of the rents payable and 
received from a particular estate) is not a rent 
roll within the meaning of proviso to 8. 88. 
The rent roll mentioned therein is a Jama- 
bandi, a permanent dooument kept in the 
estate office of landlord which contains a list 
of the tenants and the rents payable by them 
and which is kept up and amended from time 
to time. (Fletcher and Newbould, JJ,) Bajani 

SUNDARI DASI V, HARI SUNDABI DA81. 

41 I.O. 801 = 22 G.W.N. 693. 

-S. 88—Dafchila signed by agent showing 

d4t*ison— If binding on landlord. 

A Dakhila signed by an agent showing divi¬ 
sion amounts to oonsent in writing by the 
landlord to a sub-division of the Dharpatni 
lease within the meaning of 8. 88 of the Aot. 
25 Gal. 531, rel, {Chitty and Chatterjee, JJ.) 
BAJEUMAB SAREAB t). BAJANI KANTA 

Ghaebavabti. 13 I.G. 449 (Cal.). 


-S. 88—Parfisa to rent suit, 

A landlord in suing for rent must implead 
all purobasers. he is aware of. Any purchaser 
not so impleaded is not bound by the decree. 
(Coxs, J.) AEHOY Kumar v. Narain Dey. 

9 I.G. 663 (Cal.). 

— -S. 88 —Boad eess feiurn—Receipt by 

paiwari—StaUmeni in plaint by previous land¬ 
lord, 

A road’Oess return which is not a rent roll 
within 8. 88 of the B,T. Aot does not prove that 
there has been division of holdings espeoially 
where the road-oese return has been rejected 
by the Golleotor and has not in any way been 
acted upon. Nor is a rent receipt signed by the 
Patwaii admissible as evidence of suoh division, 
inasmuch as giving evidence as to a division of 
the holding is outside the scope of the authority 
of a patwari who is a mere Golleotor. A plaint 
hied by a previous landlord for recovery of 
rent, would also not justify suoh a oonolusion. 
(Uas, J.) MUNSHI JUTHAN LAEi V. BAM DAT 
SINGH. 91 1,0. 996r (Pat). 

— Sg, 88 and 188—Divtsion of Holding- 
Recognition by landlord — Rent receipts by 
gumastah—Oontract between tenants—Distri¬ 
bution of rent. 

The mere acknowledgment of receipt of rent 
which is less than the total jamai without any 


indication that it is in respect of a portion only 
of the holding, oannot constitute consent 
to a division of tbe holding, within the mean-r 
ing of 8. 88 even when continued over 
number of years; but if it should clearly 
appear on the face of the receipt itself that the" 
rent is paid in respect of a particular portion- 
only of the holding, this may be sufficient- 
acknowledgment to bind the landlord. The^ 
“express oonsent in writing’* required., 
by 8. 89 may be given by means of a rent 
reoeipt, and in eaoh oase the adequacy of the 
oonsent must be gathered from all the oiroum- 
stanoes, A reoeipt showing the area of the 
transferred portion and the rent paid therefor . 
should be sufficient to oonatitute express con¬ 
sent within the meaning of the section. Where 
a landlord repudiates the acts of bis gomastahr 
in giving receipts the onus is on him under- 
B. 106 of the Evidence Aot to prove want of 
authority. 8. 88 of the B. T. Aot refers to a^ 
sole landlord or the entire body of joint land¬ 
lords where there are more than one landlord. A 
division which does not bind the whole body of 
landlords does not oome within tbe soope of the 
section. There is no provision in the B. T. lot 
which requires a landlord to recognise a distri-- 
bution of rent. The landlord is authorised to do ^ 
so but the authority is derived not from the 
Aot but from the general law as an inoident 
the ownership of property. (Miller, 0. J. and - 
Mullick, J.) SRIEUSHBN PBASAD V. MUSAM- 
MAT JEOHASI KUEB, 46 LG, 264= 

4 Pat. L.W. 316 = 1918 Pat. 210.^ 

-S, 88—Consenf of ihekadar—E^ect, 

•* 

When there is no collueion or restriotion of'^ 
authority by oontraot or by the aot of the ^ 
Zami/ndar or oustom, an entry in the thekadarV^ 
papers relating to the area of the holding or an 
assessment of rent means under the section an 
express oonsent of the thekadar which bind^- 
iheuamindar, (Chapman and Roe^Jl.) MAHA- 

MAD NaziruEi Hussain v. Ohuni kanti, 

1 Pat. L.W. 229 = 881.C. 706= ^ 

2 Pat, L J. 181. 

8. Recognition of transfer'^Reni'^ 
receipts granted by patwari—Effect, 

Bent receipts by patwari and a letter from 
one patwari to another stating that the lent^^ 
would be paid by the transferee of the oooupanoy 
holding do not mean reoognition of the transfetr 
Pet Chamier, G. J.—k patwari or rent ool- 
leotor oannot oonsent on behalf of his master 
to tbe transfer of an ocoupanoy-holding. 
The landlord need not show that his PatwaH-^ 
bad no authority to oonsent to a transfez*-; 
Per Kingsford, J. A division of a holding.^ 
and distribution of the rent do not bind the 
landlord unless made with his express consent ^ 
in writing, 14 W.B. 211; 26 W.R. 19 ; 26 
Gal. 531 ; 16 O.L.J. 174, Diet. (Chamter. C.J. 
and Kingsford, J.) Wyatt v, Bbogobind ' 
SAHU, 1 Pat, L.J. 411=86 

8Pat. L. 
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Si. 00 and 01—Srandard o/ measurt- 
* mifU—1/ ean ta gon$ into in a proceeding under 
He. 90 and 91—iiandiord and tenant. 

In a prooeeding under Bs. 90 and 91 of the 
dot, a Oourt oannot deal with the question of 
the standard of measurement. {Chiity and 

Teunon, JJ.) ashutosh Dhar v. Joy Lal 
BARDAB. 18 1.0. 621=: 17 Q.L.J. 80. 

- Bs. 90 (1) (»). 91 (1) and 188 (2)— 

Aleasuramenf of land — ilpplicarion for measure¬ 
ment of other lands two years after. 

Though a landlord had taken action under 
.8. 158 with respeot' to Mai lands in the ooou- 
pation of the tenant, he can within two years, 
apply for measurement of other lands in the 
oooupation of the tenant under 8. 90. The 
period of ten years in 8. 90 (3) has to be com- 
.puted from the date of the last measurement 
under 8. 90 and the local inquiry mentioned in 
B* 158 (3) is not the measurement contem¬ 
plated by 8. 90 (3). {Mookerjee and Beach- 
crofts JJ.) BAUBIEHAR r. AlilNASH CHANDRA 

.BOY. 19 1.0. 906 (Oal.) 

■ "Si. 98, 95 —Common Manager — Ap¬ 
pointment of, 

A oommon manager can be appointed only 
' to an entire estate or tenure. Such a person 
oannot be appointed to a portion thereof. 
{Newbould and Suhramardy^ JJ.) Basanta 

.EOMAB OHAEBAVARTT V, ASHUTOSH OHAK- 

BAVABTI. 27 G.W.N. 1010 = 1921 Oal. 214. 

— ^Ss. 98, 98 and 98— Common manager 
—Bflsipnafion— Judge can appoint suc¬ 
cessor* 

When a oommon manager appointed under 
the Bengal Tenancy Act has been removed or 
'liaB resigned or has died the Distriot Judge has 
inherent power to make a proper order for 
' the appointment of a suooecsor for the 
benefit of the estate. 10 O.W.K. 437, diss. 
■{Mookerjee and Paniont JJ.) Brindabon 
Ohandba OHAERAVARTY V. Jnangndba 
Kath, 64 1.0. 819:=38 C.L.J, 78, 

- S. 93— Separafe account in collectorate 

~^Effect^Common manager—-Appointment. 

A oo-sharer by opening a separate account 
about his share, in the Collectorate does not 
thereby oease to be oo-owner within 8. 93. A 
dispute among majority of oo-ownere only, 
~ even as regards the management of their shares 
-only, may warrant the appointment of oommon 
manager. {Ckatterjee and Bickardson, JJ.) 
. eOBADlNDU BOY V. GlBlSH MOHINI DBVI. 

* 86 1.0. 448 = 21 O.W.M. 240. 

——— Ss. 98 and n ^Interim receiver ap¬ 
pointed pending appointment of a manager. 

Before the final appointment of a oommon 
manager under 8. 95 of the Aot is made, the 
riGonrt can appoint a Beoeiver if jnet and oon- 
drenient, lor managing the property until 


BBNQAL TENANCY AOT (VIll of 1888). 
8. 98. 

Buoh final appointment. (ChatterJee and 
Beachroftt JJ). ASAD Ali v, MOHAMAD 

Husain. 34 1.0. 88 (Oal.). 

-S. 98 —Common manager— Suit for 

, account apatnst— Sanction of Dt, Judge — Notice 
of suit — Acts of officers de facto. 

A suit for accounts against a oommon mana¬ 
ger appointed under 8. 96 does not lie without 
the sanotion of the Oourt which appointed him. 
A common manager is like a Beoeiver. 
The fact that a person ceased to be a oom¬ 
mon manager has not terminated his liability 
to render aooounts. 40 Cal. 150, ref. Till be 
has been finally disoharged he is still subject 
to the orders of the Court and his privilege 
is commensurate with bis liability. A 
oommon manager appointed under B. 95 is 
a public officer within B. 2 (17) (d) of the 
GiP, Code, and a suit for accounts against him 
is not maintainable without notice under S. 80 
of the O.P. Code. (Mookerjee and Panion, JJ.) 
Beni Madhab Bukud u.Upbndba Chandra 

SlNOHA. 

24 G.W.N 188 = 53 1.0. 747= 30 G.L.J. 279. 

-Sb. 98 and 100 —Suit by common 

manager tor papers and accounts — Maintainabi¬ 
lity of—Sanction of Dist, Judge—High Court 
Rules, 

Per Curiam : A suit by oommon manager 
appointed by a Distriot Judge under B. 95 
against an ex-oommon manager, for account 
and for recovery of such sums of money as may 
upon account being taken, be found due, is 

I maintainable, as such a suit is for the purpose 
of management of the estate under G. O. (3) of 
S. 98 of the Aot. Per Qhose and Oeidt, JJ,, 
contra). Such a suit shall be brought with 
the sanction of the Dt Judge under r. 4 of 
the rules framed by the High Court in aooor- 
danoe with B. 100 of the B. T. Aot. Held, 
on the facts that the Dt. Judge was cog¬ 
nizant of all the steps taken by the mana¬ 
ger and this was a sufficient compliance 
with 8. 98, B.T. Aot. Per Qeidt, J. Rule 4 
framed by the High Court under 8, 100 of the 
B.T. Aot, is a check on expenditure, and the 
only necessary oonsequenoe of the infringement 
of the rule, is to make the manager Uiable 
for all expenses improperly incurred. (Qhose 
and Qeidt, JJ.) Mahamad Faiz Cbow- 

DHURY V, E. P. 8ANDYA. 88 1 0. 787 = 

80 G.L.J. 268. 

-S. 98 —Common manager^Appoint¬ 
ment of, for a portion of estate. 

An appointment of a common manager must 
be for the entire estate and not for a portion 
thereof. (Teunon and Walmsley, JJ.) MOHINI 
Lad PAKBASi r, Nagenda Nath Pakbabi. 

881.0. 672 = 80 O.L J. 261, 

-8. 98—Common manager — Co-owner — 

Right to a mortgage hts share. 

Though a oommon manager is appointed, a 
mortgage by the oo-ownet of hie own share kr 
valid and enforceable. 31 Oal, d05i P.O*« re1« 
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BEN6AL TEH&NOY ACT (YIII of 188S), 
S. 98. 

The fact that p]fi. claims more than he is enti¬ 
tled to is DO bar to bia getting a decree for less. 

{Teunon and Oteaves, JJ.) Midnapue Zemin- 

DABY Co., Ltd. V. ABINASH OHANDBA, 

28 O.W.N. 808 = 90 1.0. 790 = 

29 G,L J. 297. 

— ■ S. 95— Suit agaimi common manager. 

Where on a petition presented by some of 
the oo-sharera the Dt. Judge passed a general 
order as follows, 'permission to sue the common 
manager is granted.' Held^ that a co-sharer 
though not a party to the petition can avail 
himself of the permission and sue the common 
manager for accounts. (Chatterje^ and Sheep- 

ehanks, JJ.) DURGA Prasanna Royv. Ishan 
CHANDRA. 42 l.G. 461 = 44 Gal. 800. 

- 8. 99—Common manager — Eow to be 

appointed^Fermalities of section not observed, 
effect of^Paramount lease by him without sanc¬ 
tion—Validity of. 

An appointment of a common manager by 
the District Judge without complying with the 
provisions of 8. 95 is illegal. A permanent 
lease granted by a common manager without 
the sanction of the District Judge is illegal. 
{Chaiterjee and Walmsley, JJ.) Kamai LAL 
GHOSE V. Besib Pbamanik. 

26 l.G. 498 (Gal.) 

S. 99—Common managerPosition 
and powers ofSuit for accounts—Misappropria¬ 
tion—Position of manager, 

A common manager appointed by the Dis¬ 
trict Judge under S. 95 of the B. T. Act who 
has regularly submitted aocounts for the period 
of his management to the Judge, which 
accounts have been duly audited and passed by 
the Judge after giving full opportunity to all the 
co-owners to examine them and after considera¬ 
tion and disposing of their objections, cannot 
be sued by one of the co-owners to render a 
general account for the whole period of his 
management, after his discharge. Where a oo- 
owner sued a common manager for accounts 
Held, that this was not a suit in which the pl£f. 
sought to recover from the deft, certain specific 
sums of money which were not included in the 
accounts, and that the allegations in the plaint 
were vague and indefinite and so the suit should 
be dismissed on that ground. S9 Oal. 687, dist. 
A common manager is in a position correspond¬ 
ing to that of a Receiver. Except with the 
sanction of the District Judge, no suit can be 
brought against a common manager by a co- 
owner for misappropriation or retention of 
certain specific sums, which, in the ordinary 
course of management, ought to have appeared 
in the account and whichf the co-owner was 
aware, at the time, were not inoluded in the 
aoooants or with due inquiry might have dis¬ 
covered, were not inoluded in the accounts. A 
co-owner would not be precluded from bringing 
a salt against a common manager for aots of mis- 
conduct or misapfropriaition done outside tha 


BENGAL lENANCT AOT (YI1I of 188B)» 
S. 96. 

limits of his authority as such manager under 
the B.T. Act. (Brett and Chapman, JJ.) NabA . 
KISHOBE MANDAL V, ATUD KBISHNA OHAT- 

TEBJEE. 40 Gal. 190=^16 l.G. 198= 

17 G.W.N,8i6. 

- -—S. 95—Cowmon manager—Powers, 

Common manager appointed under S. 96 > 
should not be compelled to hand over the 
share of rents to a oo-owner whose claim is in 
dispute. He should be directed by District 
Judge to retain the portion in his hands. (Shar* 
fuddin and Coxe, JJ.) BHABONGANA DEBYA c. . 

horindba Nabain Boy.. 16 l.G, 48= 

17 G.W.N. 119. 

-Ss. 95 and 9B—Bight of commoft 

manager to defend suit for possession—Necessity 
of making oo-owners parties. 

A common manager appointed under the ■ 
Bengal Tenancy Act represents the oo-owners 
for defending a suit for declaration of title afid 
recovery of posaesaion and it is immaterial if 
the oo-ownara ate or are not made parties. 
(Holmwood and D, Chaiterjee, JJ,) KiBTlBASH 
DAS V. UmESH CHANDBA. 14 Q.L J. 61= 

lll.G. 397 = 16 G.W.N. 86« 

-S. BB—Eeceiver—Appointment of• 

The provisions of O. XL, r, 1 are not rest" 
rioted by B.T. Act, S. 96 and so a Receiver may 
have to be appointed in respect of property 
in respect of which a common manager has 
been previously appointed. But in such oases 
the common manager may himself be appoint¬ 
ed Receiver. (Mookerjee and Teunen, JJ.) 
Madheshwab Singh v. Mohamaya Singh. 

13 G.L J. 487 = 9 1.0.1027=>= 

19 G.W.N. 672. 

-S. 98—Power of DL Judge—Suit oft * 

5asta of Dt, Judge*s order — Limitation, 

No question of limitation arises in a suit by 
a retired oommon manager to recover arrears - 
of his pay on the basis of the Dt. Judge's order 
foe payment inasmuch as the Dt. Judge has ^ 
ample powers to pass orders in reapeot thefSof' 
under S. 98. (Fletcher and Smither, JJ*)' 
TBAILOEYA NATH V. DUBGA NaTB. 

46 1.0. 688 (Gal.). 

-S. 98—Common manager—Powers, 

A oommon manager oannot be sued in^ 
respect of misappropriations in the ordinary 
course of management without the sanotlon of 
Dt. Judge as his position is similar to that of ft- 
Receiver, But as to acts of misoonduot or 
mismanagement outside the limits of his 
authority he can be sued by a co-owner without 
a sanotioDi (Brett and Chapman, JJ.) NASA- 

EISHOBE MANDAL V. ATUL GHANDBA CHAT- 

TERJEB. 10 Ok 190 = 16 l.G. 108» 

17 G.W.N 816. 

-Si. 98 (8) and (7) and 108-^Oommoi>^ 

manager—Powers of, 

The powers of oommon manager undet 19. ,9^- 
(3) of the Bengal TeoAnoy Aot ate the iii&B 'as%« 
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BIMOAL TIMAMOY lOT (VIll ol 18SS). 
9. 99. 

tht oo-own6tB jointly might, but (or his 
appointment, have exeroised. Cl. (7) ol 8. 98 
giving the Manager power to make any 
application under B. 103 does not operate as an 
exception* (fiolmt(;oo(2 and Ohapviant JJ.) 
Bakta Pramahior V. Eishori Mohan 
Talpatba. 27 1.0. 807 (Gal,). 

■ ■ " S. 90—Common Manager—Application 

to Dt, Judge for restoration of manage^nent to 
eo’OTvners, 

In an application by the oo-ownors under 
3. 99 ol the B. T. Act for restoration of the 
management ol their share, the common ma¬ 
nager is not and cannot be made a party to the 
proceeding. (Chatter jea and Panion, JJ.) 

Bhagabati Debya ohaudhubani V. Nil 

Kantha OHAttebjee. 891 0. 191 =» 

21 O W N. 927. 

-S, 99—Oornmon Manager - Fart of 

an estate* 

The Act does not authorise the appointment 

ol a common manager of a part of an estate. 

iChattcrjee aad Walmsley, JJ.) Kanai Lal 

QHOSB V. besir Pramanie. 

26 l.C. 498 (Cal.). 


——S. 100—Bulfis under—Common Mana¬ 
ger-Position 0 /—Criers of Dt. Judge—Revi¬ 
sion by High Court—Oovernment of India Act, 

S. 107. 

The High Court having made rules under 
8. 100 of the Bengal Tenancy Aot, defining the 
powers and duties of Managers, has power 
under 8. 107 ol the Government of India Aot 
to revise the orders of a District Judge under 
Ohap. IX. The position of a Common Manager 
under B. T, Aot is analogous to that of a 
Receiver, appointed by the Court save and 
except that he is not liable to be saed. 40 Cal. 
160, Ref. (Holmwood and Walmsley, JJ.) 
Satyendra Mohan Ghosb v Raj Mohun 
GUHA. 29 I C. 177 (Oal.). 

_S|. 101 Enhancement of tent 

—Alteration, suit for—Local area, 

A suit for enhancement of rent under 8. 30 
of the B. T. Aot and a suit of the nature des- 
oribed in 8. 6J are included in the expression 
* suit for alteration * of rent in 8. 111. Under 
a. 101 of tho B. T. Aot, an entire district is 
included in the term * local area* although an 
area smaller than an entire estate as a whole 
is usually meant by the term “local.” {Mooher- 
jee and Chapman, JJ.) Bbojendba Kibhore 

RAI V. KHALIL NAGABOHI. ^ ^ 

99 1.0. 888»22 G.L.J. 489. 


_St. 101,102 and 108—fie:ord of rights 

—Record of custom—Value of—Presumption- 
Evidence Act, S. 35 —Effect of. 

Under 8. lOL a Revenue OfiBoer can prepare 
a record ol rights, in respect of lands in any 
local area notified by the local Government 
but Sc cannot record the existence ol any 
local onetom that may affect such lands as part 


BIHaiL TBNAMGY lOX (Ylll of 1680), 
S. 102. 

o! the Record ol Rights, as under 8. 103 a 
village custom is not one ol the partioulras to 
be recorded. If a Record of Rights contains an- 
entry as to custom, there is no presumption 
under 8. 103 B as to its oorreotness, and 
although under 8. 36, Evidence Aot, it is rele¬ 
vant, tho burden ol proving the existence of 
a custom lies on the party relying upon it. 
(Dass, J.) 8URBSH CHANDRABAI V. BlTABAM 

BINGH. 87 I.O. 126 (Pat.). 

-Ss. 101 (a) 101 (8) and 111-A—Scope 

of — Change in wording of section — Effect—Order 
by local Qovernmeni on application —Ultra vires 
—Civil Court —Jurisdiction — NotificatioH — 
Issue of—Civil suit to set aside order barred. 

The expression *a large proportion of land¬ 
lords* in Section 101 (i) (a) of the Aot includes 
not merely proportion numerically but also 
landlords having a large interest in the estate. 
A change in the wording of a section does not 
necessarily involve a change in the land* 
B. lll-(A) of that Aot does not debar tho Civil 
Court from determining that the Local Govern¬ 
ment's order under section 101 (2) (o) was ullffl 
Dirssand illegal. This discretion to determine if 
the application is in due form under 8. lOl (2) 
(a) rests in the Government and when it has 
decided that point and issued the Notification, 
a Civil Court is barred by 8 101 (3) from inter¬ 
fering with the order. ^Brett and Sharfuddin, 
JJ.) SBORETARY of STATE FOB INDIA V, 
PURNENDRA NARAYAN ROY. 

184.C. 989 = 17 C.W.N. 1181. 
— Si. 101 (3) (d), 104 and 192—Selffe 


ment officer—Power to settle rent, 

A Settlement Officer himself could settle fait 
and equitable rent where settlement was in pro¬ 
gress, under B.T. Act, as it stood in 1898i Where 
Record of Rights had been prepared under 
Oh, X. Nowabad forms part of Govt, revenue 
and rent payable to Govt, is land revenue. 
{Holmwood and Chapman, JJ.) Dharma> 
Oharan Dey V* Rambsh Chandra Roy, 

24 l.C, 820 (Gal,). 

Bb. 102, 104 H and 158 —Suil under 


S, lOi-E—Revised rent rofi.: 

A suit under B. 104-H of the B.T, Act does 
not lie on the ground that an enhancement of 
rent should not have been made by reason of a 
rise in the price of staple food crops since the 
special oonditions and incidents of the tenancy 
are mentioned in 8. 102 whilst the rent 
payable oomes under 8. 102 (e) of the Act. 
{Fleetcher and Smither, JJ.) Kali Pbasonna 
MAITY V* The Beobbtary of state for 
INDIA. 81 l.C. 144 = 28 C.W.M. 888. 

_Sa. 102, 104 and 106—(111 of 1898) 

B.C., S. 9—Interpretation of. 

The words " every settlement of rent of deoi- 
sioD ol a dispute by a Revenue officer ” in B. 9 
ol Aot III of 1898 (B. 0.) are applicable to only 
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fiENQJIL TENANCY ACT (Ylll of 1889) 
8. 10 . 

IhoBe oases which a Revenue Officer can try. 
{Mooherjee and Beachcroft, JJ.) Bibbndba 

EISHOBE MANIKYA t). KAEiITABA Dbbi. 

48 Oal. 547»22 O.L.J. 155 = 80 1.0, 998= 

90 0 W.N. 275. 

—;-Ss. 102 (d) and 106— Dispute between 

neighbouring proprietors^Question for decision. 

In a suit under 8. 106 of the B. T. Act, to 
ataend a Record of Rights in which the dispute 
is between two neighbouring proprietors, coming 
within 8. 102 {dd)^ the only question between 
these two rival proprietors that can be gone into, 
is the question as to which of them was in 
possession of the land in question at the date of 
the final publication of the Record of Rights. 
{Fletcher aad Huda^ JJ). Maharaj Bahadur 
SINGH V. Bhagwan Das. 45 I.C, 781 (Oal,). 


Ss. 102 (J) and 105 a) ) and (c) 


Application ior setileYnent of fair reni^Ques- 
fiows as to liability of land to pay rent and rela¬ 
tionship between parties, 

A revenue Court has jurisdiction on an 
application for settlement of fair rent, to go 
into the questions whether the land is not 
liable to pay rent and whether a person who is 
the occupant of the land stands in the relation 
of a tenant towards the applicant. (Ghowdhury, 

J.) Upendra Nath Ghose v. ananth 
Bandhu Chakravartt. 52 I.C. 406 (Oal,). 

Sb, 103, 104 — Rent suit — Plea of 


dispossession of portion — Maintainable* 

Where in a suit for rent, the tenant pleads 
that he was dispossessed from a portion of the 
holding and hence the rent should be suspended 
he is not prevented from raising it under 8s. 103 
and 104 of the B T. Act. The correctness of the 
entries which is presumed under 8. 103.B, the 
Tight to challenge it only by a suit under 
fl. 104-H and the oonolusiveness of the entry as 
to area under 8. 104>J is not applicable to such 
a plea. {Chatterjea and Cuming^ JJ.) Priya 
mTH Basu V, Tara Chand Moral. 

27 G W.N. 988 = 1924 Gal. 841, 

-— S, iOS-^Ejectmenl suit^Reeord of 

fightsSniry in* 

A person recorded as occupancy raiyat in the 
record of rights cannot be ejected by treating 
him as' an under-raiyat unless the entry in the 
record of rights is rebutted by evidence, 

(©ream, J.) Umaohaban v. Nabin Chan- 

50 1.0, 819 (Gal,). 


-Sb. 103,106 and 109—Ctw. Pro, Code* 

O. XXIII f.(3) —Withdrawal without permission 
for fresh suit and subsequent suit for declar- 

ation* 

s 

A parson may withdraw from a euif, without 
permission for a fresh suit under 8. 106 Bengal 
Tenancy Act for a declaration as to the oorreot- 
ness of the entry of the deft.’s name in the 
Teoord of rights as owner of a share and yet 
enbsequently sue in the Oivil Oouct for a deola- 
vation of title and possession; but the case is 


BENGIL TBNINGT *0T (¥III of ifl86), 


8. 108. 


.X 


d^ifierent under 0. XXIII. t. 1 (3), Oiv. Pro. 

Code under which plS. cannot subsequently 
sue on the same cause of action after withdrawal 
without permission to bring fresh suit. (Chatter- 
jee and Newbouldf JJ.) AswiNi Kumar Aioh 
V* Babada Charan Basu. 37 I.G. 258= 

24 G.L.J. 19, 

Si, 103 and 105 —Scope of^Co^sharer 
landlord—Application whether maintainable^ 
Partition—Mode of effecting. 

There is a fundamental difEerenoe between 
the scope of Bs. 103 and 105. 8. 103 contem¬ 
plates a record of existing facts while 8, 106 
oontemplates an alteration of ezising facts. 
An application under 8. 105 for the 
settlernent of joint equitable rent does not lie 
at the instance of one of several joint landlords; 
it must be presented by the entire body of 
persons who are joint landlords, The mere 
fact that one of the co-sharers is not willing to 
join the plaintiff in an application under 
8. 106 does not dissolve the relationship 

of joint landlords among themselves. The 
only remedy for such joint landlord is to 
effect a partition with his co-sharer or to have 
a common manager appointed. Where a 
landlord challenges the entry in the record 
of rights before a Revenue Officer who 
is competent under 8. 105-A to try the issue 
before trying the question under 8. 106 the 
proceeding is in essence one under 8.106 and 
not under 8. 106. (Mo'^kerjee and Beach- 
croft, JJ.) Behabi lal MULLIOE V* Priya 

Bardab. 28 1.0. 508 = 21 C.L.J. 808. 

• 

-“S, 108 —Record of rights^Entry in— 

Presumption^-Right to rent. 

An entry in the Record of Rights only raises 
a presumption of title but it cannot give a 
person the right to recover rent which is barred 
by any provision of the Rent Law. Such entry 
oannot dispense with the procedure laid down 
by law as a condition preoedent to the collec¬ 
tion of rent. {Bolmwood and Carnduff, JJ,) 

Angnu Ghasi V. Chaittu Patras. 

27 I.G. 606 = 19 G.W.N. 461, 


Ss. 108 and 118—Renf settled under 


Chap, X-^Enhancementt if can be ma^. 

Where rent is settled l under Ohap. Xofthe 
Act* it oannot be enhanced under S. 113 
for fifteen years even on the ground of prevail¬ 
ing rate, (Teunon and Chapman, JJ.) Hari- 

HAB PEBSAD BAJPAI V, AJUB MiSIB, 

22 I.G, 601=48 Oal. 980. 
““ 7 ®** ^08 •nd 106— in Record of 

Bights %$ presumed to be correct, 

A Record of Rights is presumed under B. 103 
of the Act to be correct until the oontraryia 
shown by evidenos. In a salt ander 8. 106i 
the burden is on the pifi. ^ to rebut that 
^aamption. (Bueknil, J.) JANSi EOBB v, 

Wali Muhaiimbd. 611.0. IM (PM.). 
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rBimiL TBRAHOT AOT lYllI of 1888). 

8 . 108 . 

109'—0«rttjl!ca<a of i?evenu 0 Officer 

—o/« 

Oertifioate by the Revenue Officer is oonolu- 
eive evidenoe of the publioation of Record of 
Rights and of its having been duly made under 
Ohap, X> B. T. Act. {Das, J.) KAm Bahu n. 
GlRDHABl Mibtbi. 80 1.0. 778 (Pat ). 

- —S. 108 —Record of rights-^Entry 

Beftpal Estates Pnrfifion Act* 

An entry in the record of rights prepared 
under the Bengal Estates Partition Act carries 
a presumption of correctness. {Mullick and 
Af/ctnson, JJ.) BAIiDEB v. Bbajnandan. 

83 I.O. 859=»S P.L.W. 266=» 

1918 Pat. 164. 

-S. 103—Ijara —Entry in recordS’-Onu$, 

It is on the contesting defts. who rely on an 
oral Ijara recorded in the Record of Rights to 
prove that it is still Bubsisting at the date of 
suit. {Mullick, J.) Bibi KaniIiY Patma v. 

8ABBA LAli. 42 1.0. 414 (Pat.). 


■ B. 108—Sttii to set aside 
Record of Rights— Itimitaiion* 

A suit based upon injnry done by 
Record of Rights must be brought 
years, but if plS, retains possession, 
bring a suit within 6 years of any fresh 
ment of bis rights. KSharfuddin and 
RAMJl RAM V. 8ADHU SABAN liAB. 

41 1.0. 11^2 Pat. 


entry in 

entry in 
within 6 
he may 
infringe- 
Ro&, JJ.) 

L J. 493. 


-S, 103—Record of Rights, value of — 

Presumption about* 

A Record of Rights being evidence not only 
between landlord and tenant but in all oases 
where the aubjeot-mattec with which it deals, 
is in dispute, it should be presumed to be acou- 
rate until it is proved to be incorrect. (Atkin¬ 
son, J.) Muhammad Farid v* hakim shah 

ABDUD WAHAB. 39 1 0, 424 (Pat,). 

'■ —S. 108— JSrtlrp in Record of Rights, 

An entry in the Record of Rights that a person 
is an oooupanoy tenant, creates a presumption 
in his favour so that the onus is on the land¬ 
lord to prove the contrary, {Mullick, J.) 
BBSBBWAB SINGH V* PABBHOO NATH 
PATHAK. 84 I.O. 506 (Pat.) 

— 8,108 A —Presumption under, cannot 
ibe drawn from papers. 

The inference under B. 103-A of the Tenancy 
Act can only be drawn from the dnally publi¬ 
shed Record of Rights and not from the kbasra 
papers upon which the dcally settled Record 
of Rights is founded. (Greaves and Panton, JJ.) 
ALTAP Atil OHOUDHUBY V. BBIMATHI JABINA 

BIBI, 67 I.O. 871-1928 Cal, 194. 

■■ ■ —Ss, 103-A and i06~Certificate by 
Jiepenue Offlcer^Record of Rights — Presump- 

lion. 

A oeEtificate signed by the Revenue Officer 
As oonolusive evidence of the publioation of the 

Vol, 1—84 


BENGAL TENANCY AOT (YllI of 1688), 

S. 108-A. 

record, but the presumption as to the oorreot- 
neas of the entry arises from the publioation 
under 8. 103-A of the B. T. Act. {Ohatterjee and 
Newbould, JJ.) RAJANl NATH PRAMANIH V, 

Manabam Mandad. 

68 1.0. 968-28 O.W.N. 868. 

-Sb. 108-A and iO^—Declatations that 

lands are brahmotter and rent free-^Long 
possession—liakhiraj —Petganah Register, etc. 

Plaintiffs who were recorded under the settle¬ 
ment proceedings as persona in possession of a 
number of plots, each less than 50 bighas in 
area, without payment of rent but as liable to 
pay rent, were sued under B. 106 of the B. T, 
Act aud proved long possession without pay¬ 
ment of rent. Defendant produced the Perganah 
Register, the Konongo Register, and the Thak 
map and the Settlement to show by omission 
of entries of ia/c?iirajas therein, that no lak- 
7iira;as existed in the village. Hsici, that long 
possession without payment of rent raises a 
presumption of lakhiraj right. (Mookerjee and 
Walmsley, JJ.) Bipradas Pad Choudhuby 
V, Mano ram Debt. 

48 Gal. 574 = 47 1.0. 49 = 22 O W N. 396. 

■S. 103-A— Record of Rigkts^Correct- 
ness of entries open to question, 

8. 103-A of the B,T. Aot, merely precludes a 
Court from going into the question whether the 
procedure under the chapiec has been followed 
and not from enquiring whether the resultant 
entry in a Record of Rights is correct. (Chapman 
and Newbould, JJ.) Ramdas MUKHOPadH- 

yaya V. bipradas Pal Ohowdhry 

27 1.0. 446 = 19 O W N. 85. 

' ■ 3. 103-A —Record of Rights^Presump- 
lion of correctness, when arises-^Admissibility 
in evidence. 

It is only when a Record of Rights is finally 
published that the presumption o( its correct¬ 
ness arises. Entries in a draft record are not 
admissible in evidenoe. (Newbould nndRoy, JJ.) 

Gulab Kubr V, Ram ratan Pandey. 

27 I.O. 229 = 18 O.W.N. 896. 

-Sb. 108-A and B—Draft Record of 

Rights — Evidence, 

A draft Record of Rights is inadmissible in 
evidenoe. (Das, J.) Sarup Rai v, SRIKANT 
Prasad. 1 Pat, L.T. 224 = 55 I.O. 922 = 

2 U.F.L.R, 49 (Pat.). 

— —Sb. lOS-A and 106— Record of Rights 
—Entry in—Suit before Settlement Officer for 
declaration that entry is incorrect—Custom- 
Appropriation of trees — Onus* 

An entry having been made in the published 
Record of Rights that the tenants were entitled 
to appropriate the trees atanding upon their 
ocoupanoy holdings, the proprietor instituted 
suits before the Assistant Settlement Officer for 
a declaration that the entry was inoorrect and 
that he was entitled to half the value of the 
> treee. ^Id, the ordinary law is that the tenant 
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has the right to out and the landlord has the 
right to appropriate ; if the tenant olaims any 
right of appropriation, he must prove a oustom 
to that effect and it was open to the officer who 
prepared the Record of Bights to enquire whe¬ 
ther the tenants had discharged the onus which 
the law has placed upon them. But as 8.103-B 
of the B.T. Act provides that the Record of 
Rights is presumed to be correct until the con¬ 
trary is proved by evidence, the onus is upon 
the plff. to show that she had the right to the 
share. The Record of Rights is no doubt entitled 
to the benefit o! the presumption attached to it 
but where the Court has before it the evidence 
upon which the record was prepared and the 
p]£f. denied the correctness of the records, the 
Court is bound to oome to a finding whether 
that evidence is sufficient to justify the entry. 

{Munich and 8ulian Ahmtd^ JJ.) Maharani 

JANKI KOER 1). 8ADAGAR RAM. 

1 Pat. L.T. 221-86 I.C. 417 = 1920 Pat. 177. 

-8. 108-B—Record of RighH — Pre- 

iMwp^iow—Onwi. 

It lies on the person who seeks to rebut the 
statutory presumption that the Record of 
Rights is oorreot to adduce strong evidence of 
his contention. (Lord Sumner, J.) RAJANi 

Kanta Ghosb V . Secretary op State for 

India, 46 Oal. 60-81 l.G, 226 = 

23 G.W.N. 649-48 I.A. 160 (P.G.). 

-S. 108-B—J5?nfrp in Record of Rights 

•^Rebuttal of presumption as to correctness of 
entry-^Surrounding circumstances. 

The presumption as to the oorreotnesa of an 
entry in the Record of Rights may be rebutted 

by the surrounding oiroumstanoes. Mr* Ameer 
Alt.) Debendra Nath Das v. Bibudhen- 
dra Mansinoh Brahmabbar ROY. 

45 Gal. 808= 
5 P.L.W. I=i27 G.L.J. 848= 
22 G,W,N. 674 = 16 i.L.J. 622 = 
28 M.L.T. 884-(1918) H,W.N. 879 = 
20 Bom. L R. 743 = 85 M.L.J. 214 = 
48 I.C. 411 = 451 A. 67 (P.C.) 

[Affirming 27 I. G. 432 = 20 O.LJ. 140 ] 

-- Si. 108-B and 106 —Becordof Rights^ 

Presumptions of correctness—Road cess returns 
and quinquennial register prepared under 
Begn XLVIII of 1793— Admissibility of* 

In a suit by the landlords for correction of an 
entry in the Record of Rights to the effeot that 
the rent of a tenure was fixed, the plffs. alleged 
that the rent was open to enhancement and 
adduced in evidence quinquennial registers pre¬ 
pared under Regn. XLVIII of 1793 and the 
tenant produced some road-cess returns to prove 
that the rents had been unchanged for over 20 
years. Held, the road oess returns were 
inadmissible in evidence having regard to 
provisions of the Bengal Gees Act. To start 
with, there was a presumption in favour of the 
dofts, from an entry under 8.103-B of the B.T. 
Act. Therefore the onus of proof rested entirely 
on the plaintiffs landlords tp negative the effeot 
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of the said presumption. Assuming the entries 
in the quinquennial register were admissible in^ 
evidence they were not sufficient to negativeItha 
presumption under 8. 103-B of the B.T. Act. 
{Qhose and Chotener, JJ.) Pbomode GhandbA 

ROT OHOWDHURYv. BINAYAKDAS AOHABYA, 

27 G.W.N. 848=781 G. 201= 

1923 Oal, 611, 

8. 108-B—Rsnf entered in rent roll. 

It is not open to the tenant to dispute the 
amount of the rent settled by the Revenue 
Officer and entered in the tent roll prepared 
under Part II of Chap. X of the B.T# Aot. 
[Newbould, J.) BARABESWAB Naie v, Rajari 
Kanta. 51 1.O, 981 (Oal), 

— Ss. 103-B and 104—Junsiicf ton— 
Civil CourL, 

Civil Courts cannot question the correctness 
of the decision of the Revenue Authorities and 
the Government Notification with respect to 
the management of Mahals. (Chatterjee and 

Newbould, JJ.) Radha Kant v. Sbobbtaby 

OF STATE FOR INDIA. 80 l.G. 94 = 

23 G.V.N. 868. 

. -3. 108-B— JSnfrp in Record of Bights 

— Presumption — Rebuttal, 

Ad entry in a Record of Rights is not 
oonolusive, but is presumed to be oorreot until 
the contrary is proved by legal evidence. 
The question whether the presumption of 
oorreotness attaobing to an entry in a Record 
of Rights has been rebutted or not, is a matter 
within the oompetenoe of a final Court of fact,. 
and cannot be reviewed by a Court of second 
appeal. (Fletcher and Richardson, JJ,) RAU 

KUMAR CHUOKEBBURTT V BBBBNDBA 

KlSHOB, 45 l.G. 68 = 22 G.W.H. 449. 

—Sa, 108-B and 118-*Scope of. 

There is really no inconsistency between* 
8. 103-B and 8. 113 and in the case of inoonsiB- 
tenoy, 8. 103 B would be overruled by 6.113, 
{Chatterjee and Richardson, JJ.) MbyajaN 
BINAN V, Joymala. 

84 l.G. 82=21 G.W.N. 816. 

- — S. 108 (B) — Presumption when 
rebutted. 

Although plff. held oertain lands originally' 
as tenure-holder, he, being in possesBion lor 
more than 12 years, and being generally held> 
as a ryot, acquired occupancy rights in the 
lands and the presumption created by S. 103 {b} 
was rebutted. (Fletcher and Riehardsont . 
JJ.) KUMEDA PbOSANNA BHUIYA V. 8EOBB- 

TABY OF State, 

80 1.0. 888=19 G.W.N. 1017r 

■ —8 108-B—£7nfrt6i in record^ Pre^ 

sumption^Evidenee, whether conclueiuef — 

Under S. 103-B of the B, T. Act, the entlfer* 
in the record only give rise to the pceaumptiOtl 
and neither the defendants’ failure to rebut it, 
nor a deoiaion under B. 106 (before 106^ 
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avoil %o mak« them oonoluaive. (Taunotit J.) 

SHASHI BHUSHAN HaZRA V. DBNAUOTBB 

DA8I. 88 1.0. 618-19 O.W.N. 688. 

' ■ ■ — S. 108-B—Final publioaiion — Pre- 
sumption. 

The Record of Bights shall not be presumed 
to be fioally published autil the negative is 
expressly asserted. (Jenkins. C.J. and Ohait$r- 
iee. J.) Tabini Chaban Majuudar r. 
Umar Mabta. 28 1.0. 416 (Oal.) 

- "S. lOa-B—Record of RighU-^Eniry— 
Effect* 

An entry in the Record of Rights must be 
presumed to be correct until the contrary is 
shown. But this presumption does not be* 
come irrebuttable after six years. (Coxsi J.) 
MINAI NAIE V. BANOHNIDHI. 

9 1.0. 801 (Cal.). 

—— S 108 (B)—Record of Rtg/Us—Pre¬ 
sumption of correctness is not rehuUed by its 
bainp against the General law. 

The presumption of correctness attaching to 
an entry in the Record of Rights cannot merely 
be rebutted by showing that it is opposed to 
the general law. Where the question related 
to the ownership of trees the general law vest¬ 
ing the ownership of trees in the landlord was 
held not to rebut the entry in the Record of 
rights which vested the right in the tenants. 
(Datoson Miller, O.J, and BucJcnill, J.) BiSHUN 

Pbagash Nabaxn Singh v. sheosaran 
TBI iI. 1 P. 388 = 64 1.0. 886 = 

8P.L.T. 818 = 1923 P. 497. 

-S. 103 (B) and S 60 {2)~~Conflict be¬ 
tween—Former prevails. 

When there is a competition under S. 103 (b) 
and that under S. 60 (2) the former shall pre¬ 
vail, and under 8. 116. The tenant cannot 
ask the Oourt to draw a presumption from any 
evidence establishing uniform payment of rent 
after the permanent settlement, (Das and 

BucknU, JJ.) QOBIND Lal Sijuar v. Ram 
Baban LAIi. 68 1.0. 488= 

2 Pat. L.T. 642. 

——S. 108-B—Courts /Ending on one-sided 
evidence is not legal. 

If in a suit for correcting the entry in the 
Survey Record of Rights, the plff. has in his 
favour the presumption of the Reoord of Rights 
prepared under Rstates Partition Act and 
the deft, has the presumption under 8. 103 (b). 
the Oourt must look to the evidence of 
both parties and a finding of possession based 
on evidence adduced by deft, alone, is illegal. 
{Jwala Prasad, J.) DebidaIi Bah v* Ram 
BIBBKI BlNGH. 68 I.C, 194 (Pat.) 

I ■■8a. 108-B and iOl^Tenani holding 

over. 

\ The tenant holding over for 3 years was a 
hon-oooupanoy raiyat and the plfi. could have 
'sued both for fair and equitable rent or for 
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enhancement of rent. But once the tenant 
had already become an occupancy tenant, a 
suit for (air and equitable rent is not maintain¬ 
able. (Miller, 0. J. and Mullickt J.) DATAEi 
KUNDU t;. MAEiHU PATHAK- 

67 1.0. 888 = 5 Pat. L.J. 406. 

-S. 103 (B)— JEvideticfl prior to publica¬ 
tion, 

Rvidenoe of a date prior to the publication 
of Reoord of Rights is admissible and ought to 
be taken into oonsideration by a Court in deter¬ 
mining whether the presumption created by an 
entry in the Reoord of Rights has been re¬ 
butted. (Das. J.) Bhikhan Qassab v. 
MARDAN Atil. 86 I.C. 40. (Pat.) 

-S. 103-B —Record of Rights — Effect of 

entry. 

Where the entry in the Reoord of Rights 
conflicts with established law, the latter pre¬ 
vails. (Atkinson and Jwala Prasad. JJ.) 
Raghuber Misser V. Bhajan Singh. 

40 1.0. gB7 = 2,Pat, L.W. 27. 

-S, lOa-B— ildmissibiEify of record. 

Whether or not the " faid rewaj bhaoli ” is 
part of the Reoord of Rights to which a pre¬ 
sumption of oorreotnesB is attached under 
S. 103-B part of the Bengal Tenancy Act, it is 
admissible under B. 35 of tbe Bvidenoe Aot, 
being a public Reoord pepared by the Revenue 
OflSoer as part of the Reoord of Rights. 

(Chamier and 8harfuddin,JJ.) Bheo Prasad 

Singh v. Lal Babu. 89 1.0. 808 = 

1 Pat. L.W, 677. 

-— S, 103-B— Presumption of correctness. 

No presumption as to correctness is attached 
to Faid Rewaj Bhaoli under the section, as they 
do not appear to be published under Cb. X of 
the Aot. (Chamier, 0. J. and Sharfuddin, J.) 
TULSI MAHTON V. Jhandoo pandey. 

1 Pat L.W. 238 = 88 l.G. 176- 

2 Pat. L.J. 187. 

- Si. 108-B, 147 B and li^Legality of 

Katihari charge entered in the Record of Rights. 

Tbe presumption in the case of Katihari 
(charge on looms) entered in tbe Reoord of 
Rights as payable by the tenant, is that it is 
legal aud under S. 74 of tbe above Aot does 
make a Katihari charge payable for working 
looms in plff's house. It is not an illegal cess. 
27 All. 183, rel. (Jwala Prasad, J.) Bhaqwati 
Prasad v. Mahbub Momin. 

37 1.0. 818 (Pat.) 

-8, 103-B (8) — Record of Rights — 

Entries are presumed to be correct. 

Bnitiea in a Record of Rights are presumed 
to be correct under S. 103-B. (3) of tlie Aot 
and the burden of proving that they are in- 
oorreot, lies on tbe person alleging it. (Afoo- 
kerjee and Buckland, JJ.) Jogendba i;« 
JAGADINDBA. 67 1.0, 170 — 

84 C.L J. 168r 
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— “S. 103'B. lab-seo. (8)—Becord o/ An entry in a Record of Rights is oonoluBive 

fights —Entry as fo— Non-agriculiutal land — I unless altered by means of a suit instituted 
Presumption not of much weight, under 8. 104 (2), B. T. Act within 6 months 


If an entry has been made in the Record of. 
Rights with regard to land wbioh does not 
oome within the scope of the B, T. Act, and 
with regard to which the Revenue Officer, had 
no jurisdiction to make the entry the presump¬ 
tion under 8. 103-B (3) of the B, T. Act is not 
of auoh great weight as would be the oase if the 
entry were with regard to matters which are 
rightly and properly included in the Record of 
Rights. (Sanderson, C.J. and Chotener, JJ.) 
Raja Sasi Kanta v. Sandra Mani Dasya, 

65 l.G. 4=>84 C.L.J. 805, 

-S, 103-B. iZ)—Entry under — Incorrect’ 

fiess of mode of proof* 

An entry in the Record of Rights can be I 
proved to be inoorreot as having been based 
upon materials not admissible in evidence. 
{Mookerjee and Walmsley, JJ.) BAGHA MOWAR 

u. Ram Lakhan Misseb, 

51 l.G. 804 = 27 O.L.J. 107. 

-S. 108-B (Z)—Presumpiion^Eebuttal — 

Evidence* 

Proof that entry is inoorreot may oonsisb of 
facts prior to date of publication of Record of 
Rights, though subsequent events may be 
also of some importance. A declaration in a 
suit that plff, had ^emindari rights in the 
disputed land, simply means that the disputed 
land lies within plfi’s. estate but not that defts. 
or their predecessors were ever plff's, tenants. 
Where defts. prove occupation of land without 
payment of rent, a claim for assessment of rent 
is barred. {Mookerjee and Beachcroft, JJ.) 

BIBEMDBA KISHORB V. KAItiAS GHaNDBA 

Babeab, 30 l.G. 937 = 22 C.L.J. 140, 

-S. 103-B, 01. (5)—Bc/fs, recorded as 

under-raiyats in settlement record—Presumption 
—Eelationship of landlord and tenant* 

Where defts. were recorded as under-raiyats 
of the plffs. in the Battlement Record, there is 
a presumption that the relationship of landlord 
and tenant exists which, however, oould be re¬ 
butted. (Holmwood and Sharfuddint JJ.) 

Nader ali Howaldar v. asimaddi bar- 
DAR. 28 1.0. 244 (Cal.). 

- S. iOi—Eecord of Eights^Nopresump’ 

tion when Settlement Officer acts wi%houi ;urts- 
dicfton. 

Though there is an irrebuttable presumption 
in favour of an entry in the Record of Rights 
under S. 104 of the B. T. Aot the presumption 
does not apply where the proceedings of the 
Settlement Officer were carried on without 
juriediotion. 17 C. W. N. 166 ; 23 O.W.N. 616: 
46 0. 90 ; 23 C.W N. 860, Rel. {Mookerjee and 
Ohotener^ JJ.) JYOTI Pbakas OHATTORAJ v* 

Bagala Kanta ghowdhubi, 70 1.0. 882- 

36 O.L.J. 134-1982 Cal. 274. 

B. m^Eniry in Record of Bights is 
^tonelusive, 


from the date of the certificate of final publi¬ 
cation of the Record of Rights or if an appeal has 
been presented to a revenue authority under 
B. 104, then, within 6 months of the disposal of 
suoh appeal. {Mookerjee and Cuming, JJ.) 

Pratab Chandra v. seoretary op state. 
67 1.0, 375=85 C.L.J. 804 = 1922 Cal. 101. 

- Ss. 104 to 104-J and 192 — New estate 

from accretions—Tenants bound to pay rent 
fixed* 

When a new estate is formed by accretion by 
the Revenue authorities and a new tenure rent 
is settled under B.T, Aot and no proceedings 
are taken to obtain modification or reversal of 
the decision of the Revenue Officers, the tenants 
are liable to pay rent according to Bs, 103 to 
104-J read with B. 193. (Teunon and Asutosh 
Chowdhary, JJ.) KUMAS ARUNX CHANDRA 
BINHA V, JOGBNDRA LAL. 60 1.0. 891 (Cal.). 

-S. 104—Court Fees Act, 8* 7, cL iv, (c) 

—iSuif for declaraiicn that plff* is occupancy 
raiyat and for settling fair rent under 8* 104 of 
the B*T, Act, 

A suit under B, 104 of the B.T. Aot is a suit 
for a declaration which asks for further relief 
and ad valorem Court fee should be levied. 
{Eolmwood and Chattsrjee, JJ.) PAJIBDDDIN 
V. BECHET ARY OF STATE FOR INDIA. 

17 l.G, 919=16 C.L.J, 888. 

* ■■ - S. 104 — Settlement of fair rent— 
Eevenue Officer* 

The deft, was an under-raiyat of plfi. in a 
khasmahal of Govt, and the deft, had by a 
oontraot made previously to the Record of 
Bights, agreed to pay to the plff. rent at Bs. 
iO-2 0. The Revenue Officer fixed the fair rent 
payable by the deft, at Rs. 12, in preparing the 
Record of Rights. Held, that under B> 104, the 
Revenue Officer oould settle a fair and equitable 
rent, that his decision had the force of a decree 
and was rs5 judicata between the parties and 
that the plff. was entitled to a decree at the rate 
of Rs. 12. {Chitty and Chatterjee, JJ*) GlBISH 
CHANDRA V* INDBA KUMAB. 

9 l.G. 860 (Cal.). 

-S. 104 {2)—‘Alteration of record— 

Setilemeni O^eer—Potoer to review his decision* 

A decision of a Settlement Officer under 
B. 104, Bub-s. 2 of the B. T. Aot as it stood 
before its amendment in 1898 operates as a 
decree* He has therefore jurisdiction to review 
the decree on the ground that it is erroneous. 
Quaere .'—Whether every Court has inherent 
power to review an erroneous decision. 
{Mookerjee and Carndu^f. JJ<) BAHPBA8AD 
V* DAUD DUBSl. 681 G. 89=80 G.L.J. 1- 

■ — S. 104 (8) (e)—Tenttre-hofder—Balpdl. 

In a Buit under this eeotioa the Court thust 
remember the culea ol evidenoe to deteimiine 
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whothei the teaaofc is a tenuca-holder oc a 
raiyat. (F^atoTier and Stounon, JJ.) Sboy. of 
Statb o. Gobinda Prasad Babik. 

89 1.0.084-21 O.W.M. 008. 

-i.8. 104 (4J—Suit tor declaration^ 
Partus - Crndar*ra«|/al3. 

Tba ua’deC'Caiyats of plff. in a suit for deola- 
tatiou of hia atataa as tenant are ptopac though 
not neoessaiy parties. (Taunonand Chaudhuri, 

JJ.) Sbobbtary of State for India v, 
Jaday Ohaudhuri Misba. 

80 l.C, 409^21 O.W.N. 452. 

———S. 104-A. to F. and J. —Shall be 
deemed to have been correctly settled*' 

The words ** Shall be deemed to have been 
oorraotly settled ** in S. lOi create an irrebutt¬ 
able presumption as to the oorrootness of rent 
settled in acoordanoa with S. 104-A to 104-P. 
{Fletcher and Shamsul Buda, JJ.) Baikunta 
Nath p. Sodananda Mohapatra. 

46 l.G. 287 =>23 O.W N. 516. 

- ■—8b. 104-A to F and RSettlementt 

Record of Rights-^Claim for additional rant. 

Section 104-J gives the Record of Rights a 
flaality which oannot be disturbed except by 
a suit [under S. 104-H and the only way to 
alter it,is to sue under 104-H A landlord cannot 
maintain a suit for additional rent for excess 
area, after the settlement of rent made under 
Bfl. 104-A to 104-1 unless a suit^is brought to 
alter the entry in the Register. (Ghaiierjte and 
Nemhould* JJ.) AFIZADDI V. PROSANNA 

Kumar Kapadi. 38 l.C. 841 (Cal,) 

-SB. 104-A to 104-F, H. and 118— 

Record of Righis^-^Eniries in—Suit* 


BBHQAL TBMANOT, ACT (Ylll of 1888). 
8. 104 H. 

8b» 104-H and 111-A —Claim under 
former section barred—Suit under latter seoiion 
not barred, 

A suit under B. 111-A can be maintained 
although the claim under S. 104-H may be 
barred by limitation. 46 G. 646, 661. foil. (Chat- 
terjee and Fanton* JJ.) Padan Meah v. The 
Seoy. of State fob India. 

65 l.C. 669 (Cal.) 

- S, 104-H. —Rent settled in Record of 

Rights is final. 

The section confers finality on the rent set¬ 
tled in the Record of Rights. A deft, in a rent 
suit oannot urge a plea of title contrary to the 
entry in the Record of Rights. {Newbould and 

Panton, JJ.) Manmata Nath p, Kirod 

GOBINDA OHOWDHARY. 

60 I C. 801 (Gal.) 

- Ss. 104 H and 111-A — Scope of — 

Limitation—Reliefs within S* 111-4— LimUa- 
lion Actt Art, 120. 

8. 104-H. of the B.T. Aot only refers to suits 
by persons aggrieved by an entry of rent settl¬ 
ed in a settlement Rent Boll prepared under 
Ss. 104-P to 104-H or by an omission to settle 
such a rent. Suits falling under that section, 
are governed by the special limitation provided 
by Art. 120 of the second schedule to the Lim. 

I Aot. 16 O.W.N. 896, foil. (Woodroffe and 
Huda, JJ.) Rajani Kanta Mookerjeb p. 

SECRETARY OF STATE FOB INDIA. 

47 I C. 820^45 Gal. 648. 

-S. 104 H— under — Exclusion of 

1 time of notice—Limitation—C* P. C,, S. 80. 


Unless a suit under S. 104-H to alter the 
entries in the Record of Rights settling rent 
according to the provisions of S. 104-A to 104-F 
15 determined saocessfully, the entries shall pre¬ 
vail. A tenant got a Kabuliya\» from a landlord 
for a certain area of land at a fixed rental, 
with the stipulation that excess will be paid 
toe excess in area held« Afterwards Record of 
Rights being finally published the tenant was 
found occupying excess land ; but the rent fixed 
was the same. The landlord brought a suit for 
the arrears of enhanced rent. Held :—(i) that 
B. 113 does not apply to such suits and conse¬ 
quently does not bar the plff’a claim ; and (ii) 
that 3. 104-J made the entry in the Record of 
Rights conclusive and barred the plfi’s. claim 
beyond the amount fixed. {Carnduff and 
Gha^an, JJ.) Pbasanna Kumar Adhikary 

P. Baohimuddin Howaddar. 

18 I.o. 827 = 17 C.W.N. 188. 


-S. lOl-G—Record of Rights prepared 

before amending Act* 

Where a Record of Rights was finally 
published before Aot (HI of 1898 B.O,) came 
into force, no proceedings could be taken under 
S. 104 G, of the B T. Aot for the alteration of 
saoh record. {Mooherjee and Beacheroft, JJ.) 
BSHART LAL PANDIT P. NAEAIN MIBBA. 

811.0, 127 - 29 C.L.J. 287. 



The period of two months of notice under 
8. 80. C.P.C., cannot be excluded in reckoning 
the limitation for a suit under 8* 104 H of the 
B.T. Aot. {Fletcher and Huda, JJ.) 8E0RE- 

TARV OP State p, lakhi Narain Das. 

46 I.O. 899 (Cal.) 


-^S, 104 H —Scope of—Suit under. 

Id a suit under 8. 104-H of the B.T. Aot, it 
is not BuflSoient for the Court to hold that the 
antry in the settlement reat roll as to the 
atatus or the rent is erroneous. The Court 
must affirmatively;determine the exact oondi- 
tions and incidents of the tenancy as also the 
rent to be settled on such basis. (Mooherjee 
and Walmsley, JJ.) Secretary of State 

FOB INDIA V, DIGAMBAR NaNDA. 

&.R i n A» = 27 O.L.J. 334. 


_S. 104-H—Swit under — Settlement 

Officer — Rent* 


In a suit under this eeotion the rent settled 
by Settlement Officer oannot be disturbed ex¬ 
cept on proof of incorrect entry as to the status 
of the tenant, which is ta be determined by 
reference to the rent laws. {Fletcher and 
Teunon, JJ.) SECY. OF STATE P. GOBIND 


Prasad barie. 


89 1.0. 984 = 21 C.W.II. 


f 
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BENOIL TENINCY ACT (VIII of 1885), , 
S, 104 H, ' 

- S. 104-H—/refl title decided hy 

Settlement Officer before the Amendment Aet-~ 
Not res judicata. 

A decision of a settlement officer on a ques¬ 
tion of rent free title given before, but embodied 
in records after, the Amending Act, will not 
operate as res judicata between the parties in 
a suit for assessment of rent of the same lands 
before a Oivil Court, {Mookerjee and Beach- 
crolt, JJ.) BIRENDRA KISHORE MANIKYA V. 
KALITABA Debt. 22 O.L J. 188== 

30 I.G. 953=i20 G.W.N. 275»48 Gal. 547. 

—-Si. 104-H and Jll-A— Eecord of 

Rights — Court bound by — Re* settlement—* 
Arrears of renf, 

A '*re*S6ttlement*' or anew contract of lease 
contemplates a new obligation and a new 
oontraot to pay new rent and is not the same 
cause of action as the rent which becomes due 
under the original contract of letting. It is 
not open to a Court to go behind the Record of 
Rights to ascertain the true nature of the 
tenancy between the parties. A Record of 
Rights prepared during the Settlement of 
Government Revenue under B. 104-H and 
111-A of the B.T. Aot is conclusive, subject to 
the tenant’s right to sue under 8 . 104-H (3). 
{Fletcher and MulUck, JJ). BiSESHWAR RAy 
V. JuDHiSTHiR Nath. 29 I.G. 487 (Cal.). 

" ' — St 104 H — Lakhiraj — Pirottar— 
Meaning of. 

The term lakhiraj is applied to revenue free 
and rent free lands. The term pirottar may 
show that the land was revenue free. {Zlooker- 
jee and Beachcroft, JJ.) Bauri Khan v, 
Alinash Chandra Roy. 19 l.G. 906 (Gal.) 

-—7 -Sb. 104-H and 111-A— Suit for decla¬ 

ration that plff, is an occupancy raiyat — 
Limitation, 

A suit for a declaration that the plfi. lis 
an occupancy raiyat and not a tenure holder as 
erroneously described in the Record of Rights 
is a declaratory suit coming under the category 
of suits under Chapter VI of the Speoifio Relief 
Aot referred to in section 111<A of the Bengal 
Tenanoy Aot ; and the period of limitation for 
such a suit is six years. {Chitty and N, R, 
Chatterjee, JJ.) Promoda Nath Roy v, 
ABIBUDDIN. It 1.0. 262=>15 G.W.N. 896. 

-S. 104-H ( 8 )— Scope—Nature of relief. 

Under B. 104 A, the! plaintifi can only olaim 
alteration of an entry of rent settled or about 
to be settled. Though the Court will examine 
the grounds given by plaintiff for such altera¬ 
tion* it will not grant deolaration in respect of 
matters referred to in rule B. (3). Plaintiff can¬ 
not in a suit under B. 104-A, ask for a deolara¬ 
tion that part of land is ni; jote or that certain 
tenants have not acquired occupancy rights 
therein. The landlord or tenant, whoever be 
the aggrieved party, may sue under B. 184-Ai 
against the parson benefltted by the entry, 
usually the Secretary of State, The under- 


BENGAL TENANCY AOT (VIH of 
S. 104 J. 

tenants are not necessary parties. (Mookerjee ' 
and Holmwood, JJ), JOGENDBA NATH BlNGH 
V. SECRETARY OF STATE. 16 G. L.J. 388a 

17 I.O. 921 = 17 O.W.H. 885, 

—S. lOI-H (4) — Tenure holder^ rent oft 
not settled—Suit for settlement of fair rent. 

Where the rent of a tenure-holder has not 
been settled but has been fixed on the basis of 
rent payable by raiyats to proprietors, a suit 
by the tenure-holder for settlemeut of fair rent 
will lie under S. 104-H. (3), ols. (d) and (e) and 
the Court hss, uhder sub-S. (4) power to settle 
a fair rent, (Chatterjee and Panton, JJ). 

Pbopudda Nath Tagore v. Secretary op 
STATE, 68 LO. 892=26 C W.N. 100. 

-S. 104-H (4) — Settlement of fair rent 

by Court—Considerations, 

In settling a fair rent under B- 104-H (4) of 
the B. T. Aot, what the Court has to consider 
is the rent of other holdings of the same class 
comprised in the same Settlement Bent Roll. 
The mere fact of the villages being neighbour¬ 
ing ones does not neoessaiily show that they 
ate comprised in the same Settlement Rent 
Roll. {Chatterjee and Duval, JJ). Makma- 
tha Nath Kar v. Secretary op State 
FOR INDIA. 54 I.C. 718 (Cal.), 

-~S. 101 (J)*—Entry as to rent in Record 

of Rights—No Evidence to contradict can 
be given, 

S. 104 (J) precludes any evidence from being 
given to oontradiot the statement as to the rent 
mentioned in the Record of Rights where a 
Settlement roll has been prepared under the 
provisions of 8 . 104-A to 104-P, It does not* 
matter whether the evidenoe is in writing or by 
matter of record or otherwise. The provisions 
of the statute are conclusive that no evidence can 
be given to oontradiot matters which fall within 
S. 104-(J) (Fletcher and Cuming, JJ.) PARA- 
FULLA NABAIN MAJUMDAB v, PALKU MAHA- 

MMAD, 83 l.G. 122 = 28 G.W.N. 860, 

- S. 104-J — Presumption—Rate and 

amount of rent—Scope of. 

The presumption in S. 104*J merely has 
reference to the rate and amount of interest, so 
that the mere fact that a certain rate of rent 
was found to be payable to the pifi. by the deft’s 
father, raises no presumption that the deft, is 
the plff.’s tenant, (Holmwood and Shat* 

fuddin, JJ.) Nader ali Howaldab v. 
Asimaddi babdab. 23 l.G. 244 (Gal.). 

———S, 104-J and 118-— Scope of. 

The section means that unless an entry in 
Record of Rights made according to Bs, 104-A to 
104-E shall prevail till it is altered by a suit 
under 8 . 104-H. Therefore where a tenant 
held 96 bighas under a kabuliyat at Bs. 230 and 
promised to pay excess for surpjna land in bis 
poBsesaion but at the setUiment 
fixed at Bs, 330 for 117 jdgbas* HelOt that 
though Bt 113 does not bat the landlord’s olaim 
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SBMAL TBHANOT AOT (YIll of 1865). 

8.108. 

tot 0X0633, the B. lOl-J does. iCarnduff 
and Ohaptaan, JJ.) Prabanna Kumar adhi- 

KABI 0. BAGHIMUDDIN HOWALDAR. 

10 1.0. 887-17 O.W. N.188. 

■ ' S- 108—Afaurast Afaftrari patta —Pro- 

oision to assess excess land^Enhaneement^ 

Where a maurasi makrari patta is granted, a 
peepetual grant on a fixed rent is implied when 
the patta provides that ezoess lands as pet mea- 
sarement should be aeseasedat the rates fixed in 
the lease. The nature of tenancy is not altered. 
(MookBrjee and ChotMner, JJ.) Bhairab 
Ohandra das V, Midnaporb Zemindari 
OO., Ltd. as O L.J 372 = 1921 0. 313. 

- S. 108— Proceedings under—Purchaser 

of rent sale bound by subsequent decision. 

Any one who buys a holding at an auction 
must be taken to know perfectly well that he is 
buying a holding, the rent of which may be en* 
banoeable. If it is subsequently increased by 
proner prooess beyond the figure in the sale 
certificate of previous decree, the question of 
estoppel is not in point. The question is not of 
enoumbranoe created by the tenant and binding 
his own interest only, {Rankin^ J.) KHBTBA 

Mohan Db v. Satish Ohandra Giri. 

1928 Oal. 488 

- Si. 108, 107 and 109—Swif for eject' 

ment'^Prior decision in proceedings under 
8. 106 of the B»T* Act —Res Judicata. 

Where a landlord brings a suit in ejectmen^ 
alleging that the defendant is not a tenant bu^ 
a trespasser, the decision that the defendan 
was his tenant in a previous proceeding by th^ 
landlord under 8, 106 of the B.T. Act, operate^ 
as res judicata, 3 Pat L J 379, followed 16 0.L. J* 
67;9 10. 651, referred; 30 C. 339. distinguished, 
{Chatierjee and Parson, JJ.) Jatindranath 
OHOWDHURT V. AZIZUR Bahaman bhana. 

71 I.O. 807 = 80 0. 79 = 1923 Oal. 438. 

——S. 108—PttrcAasfl of joie by landlord 
in execution of rent decree^Eviciion of tenant 
not wrongful* 

In execution of a decree (or rent obtained by 
his predeoassor-in-interest a landlord caused 
leven jotea held by the tenant to be sold. The 
plots were divided into two jotea and the land¬ 
lord purchased both of them. The sale as regards 
one of the jotes was set aside on the objection 
of the tenant and the sale as regards the other 
was made absolute as no application had been 
made by the tenant to set aside the sale. On 
a question arising as to the legality of the 
dispossession of the tenants oonsequent upon 
the sale. Held, that there was no wrongful 
eviotion of the tenant at the instance of the 
landlord, as the decree for rent was valid 
and binding and had not been impeached. 

’ (Ohose and OhoUner, JJ.) Dbby Prasad 
bbaeat V, Oppigiad Trustee of Benoad. 
87 G.L.J. 811-72 l.G. 1018-1928 Oal. 888. 

-r i— - S. ±0B-^8etilement of fair rent^No 
ri(¥oip€eiiv$ effecU 


BBNGAL TBHANOY AOT (VIII of 1886), 

S. 108. 

The settlement of lair rent under B. 106 of 
the B.T. Aot, has no retrospective effect on the 
liability (or rent incurred in respect of a period 
prior to the deoision under the section. 

{Mookerjee and Cuming^ JJ), Rajenoba 

NABAIN MAZUMDAB V. BHEIE EADIM. 

26 Q.W.N. 788 = 49 Oal. 878-67 I.O. 818 = 

1922 Oal. 876. 

-Sb. 108, 103-A—Lands held at fixed 

rate of rent — Enhancement, 

Where lands are held at a fixed rate of rent 
aooording to the terms of the deed of grant, an 
application for the settlement of a fair and 
equitable rent is not maintainable. {Mookerjee 
and Chotsner, JJ. Mahomed Janu Mia u. 
Majubali Choudhuri. 

27 C.W.N, 828 = 70 1 0. 278 = 
86 0 L.J, 196 = 1922 Cal. 461. 

- Ss. 103andl09-A. (3) — Enha7icement 

of rent—Appeal to High Court is competent. 

In an appeal before a Special Judge in a 
proceeding under 8. 105, the landlord contend¬ 
ed in favour of enhanoemant while the tenants 
to the contrary ; held, that the judgment of the 
Bpeoial Judge disposing of the appeal was not 
merely * a deoision settling a rent ' within 
B. 109, and benoe an appeal to the High Court 
was competent. {Sanderson, C.J. and Richard¬ 
son, J.) Gobinda Chandra Ganguli v. 
Manmatha Pal chaudhuri. 

62 LG. 677 (Oal.) 

-S. lO^-'-Applieation under—All land¬ 
lords must join. 

An application under S. 105 of the Aot, 
for settlement of fair and equitable rent, 
must be made by all the landlords and can¬ 
not be maintained if made by some of the 
joint landlords even though they constitute 
a joint Hindu family. {Chattarjee and 
Panton, JJ.) Bati Prosad Gorga v. 

BANATAN DHARA. 

61 1.0. 849 = 28 C.W.N. 38. 

-8. 103 —Burden of proof—Order of 

Settlement Officer not a decree if procedure of 
Civ. Pro. Code, not followed. 

In a suit to recover rent at the rate de¬ 
termined by a SetUement Officer under 8. 105, 
the plff. need not show that the requirements of 
the Aot were fulfilled at the time of the 
deoision of the Bettloment Officer. If 
the Settlement Officer does not follow the 
procedure in O.P.C., in a proceeding under 
B. 105, his order is not a decree. Before passing 
an ex parte decree against some deffcs. on the 
strength of a compromise entered into by other 
defts, the first set of defts, should be given an 
opportunity to give evidenoe in support of their 
refusal to join in a compromise. (Newbould, J.) 
JANADA gobinda OHOUDHUBY BONOMAM 
BAH. 37 l.C. 989 (Cal.) 

- Sa. 108,108'fi, 107 and i09^Proeeid^ 

iftgs under S. lOG— Issue as to whether land is 
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BENGAL TEMANOT AOT (¥111 of 188S). 

8. 108. 

mal or lakhiraj— settled-^Suit by t$nani 
for declaration of title, 

Flfi*s holding was recorded in the Record of 
Rights as mal land liable to assessment of rent* 
Deft, landlord applied for settlement of fair 
and equitable rent under 8 . 105 of the B.T. 
Act. P]£f, pleaded that his holding was his 
nishkat lakhiraj* An issue was raised on the 
point but owing to the plfl’s failure to adduce 
evidence, the Settlement Officer proceeding 
upon the Record of Rights assessed the holding 
to rent. P]£E. then instituted the present suit 
for declaration of his nishkar lakhiraj title: 
Held, that the Settlement Officer had re¬ 
corded a decision on the issue within B. 107 of 
the B.T. Act. The suit was barred under 
8 . 109 of the Act. It is not necessary for 
the application of 8 . 109 of the B.T. Act, 
that the matter in issue should have been 
raised by the applicant himself before the 
Settlement Officer, 21 C.W.N. 1004 and 
ISG.W.N. 604, dist. iChatierjee and Duval, 
JJ.) APURBA Krishna Roy v. Shyama 

OHABAN PRAMANIE. 

54 l.G. 982 = 24 C.W»N. 228. 

- Sb. 108 and 199— Perpetual lease — 

Engagement with tenant—Entry of occupancy 
rights. 

Where tenants holding land under a lease 
for a fixed rent payable by them in perpetuity 
merely because they allow themselves to be 
entered in Record of Rights as ocoupanoy ten¬ 
ants, they do not lose their rights under lease 
nor are they estopped by their action. Their 
rent cannot be enhanced under the B.T, Act. 

{Newbould, J.) rakhal Chandra Chat- 

TBRJEB V, BHABADEB OHATTEBJI. 

88 1.0. 271 (Oal.) 

-Sb. 108, 108-A, 108 and 107 (2)— 

Scope of—Record of Rights—Application for 
settlement of rent-^Power of Settlement Officer 
to decide status of tenant. 

On an application by a landlord under 8 . 105 
for the settlement of the rent, though no 
formal issue was framed as to the status of the 
tenants, the Settlement Officer was bound to 
try and decide the question of the status of the 
tenant, as the question was one of the kind 
described in clause ( 0 ) of 8 . 196-A. The word 
“issue ” in 8 , 105-A of the B, T. Act,cannot 
mean merely an issue framed and recorded 
according to law. The objeot of 8 . 106 of the 
B. T. Act, is to give the deft, in proceedings 
under 8 . 105. the right to raise questions 
which would properly form the subject-matter 
of proceedings under 8 . 106. Therefore 
although in suoh a oaie the tenant does not 
apply under B. 106 to have the entry corrected, 
the Settlement Officer should order a correc¬ 
tion of the entry to be made in the Record of 
Bights. (Walmsley and Euda, JJ.) Jatindba 
Nabain V. MAEiU HAJI. 511.G. 969 (Gal,). 

-S. 108 — Application withdrawn — 

Subsequent suit-^Uon^paymeni of font for a 


BENGAL TENANG¥ AOT (Till. of IBML 
8. 108. ^ 

period—No bar for the assesstnenf of ren!— - 
Lim, Act, Art, 130. 

An application made under B. 106 of the B.T«~ 
Act withdrawn, is to be treated as one never 
made and does not bar a subsequent applica¬ 
tion under the same section. 40 Oal. 428, foil. 
Mere non-payment of rent for a certain period:' 
does not bar a landlord's right to have the rent 
assessed and to recover rent from his tenant. 
Art. 130 of the Lim. Act, does not apply* 
unless the tenure is found to be rent frea, 
(Teunon and Richrdson, JJ.) Sbimati Kaminf 

BUNDAEI CHAUDHUBANI V, ABDUIi HABIN 

MOUIiVI. 47 l.G. 420 = 28 Q.L.J. 281. 

-—8. Deduction of measurement-^ 

Appellate Court's powers. 

In an appeal in a proceeding under 8 . 105, a- 
deduction of the measurement, on the ground 
that the measurement was not a scientific one,. 
can be made by the appellate Court. {Fletcher 
and Smither, JJ.) MIDNAPOBE ZEMINOABT 

COY., Ltd, V, Kristo Prasad Sukud. 

46 l.G. 841 [CnlYj 

-S, 105 —Sale of tenure—Enhancement 

of rent—Purchaser, liability of. 

Where the plfi. purchased a tenure at an 
auction sale pending a proceeding under 8.106 
for enhancement of cent and the cent was-' 
enhanced afterwards, held, that he was boun^ 
by the proceeding unless he was able to prove- 
want of knowledge thereof at the time of his 
purohaae, and even then his eight was only to 
set aside the sale and not refuse to pay the- 
enhanoed rent, {Fletcher and Shatnsul BudOy. 
JJ.) RASIE CBANDBA MUEHOFADHTA V. 
SHYAMA Kumar, 46 l.C. 186 (Cal.). 


-Sa. 105 and 109-A, —Decision 

Settlement Officer—Schedule directed to 
prepared by judgment—Limitation for appear, 

A Settlement Officer, in an order on an ap¬ 
plication for the settlement of fair rents 
arrived at certain findings and laid down cer¬ 
tain principles, in accordance with which fair 
rents were to be ascertained and entered in a 
schedule directed to be prepared by the order* 
Held, that limitation for preferring an appeal 
against the decision of the Settlement Office 
began to run from the date on which the sche¬ 
dule was signed by the Settlement Officer, and 
not from the date on which the order was mafia 
in as much as the schedule settling the rent 
was clearly a part of the deoision. {Teunon and 

Newbould, IZ,) Dhabam Kanta Lahibi p. 

AMIR SHEIKH. 44 l.G. 182 (Oat.) 

* 

-S, IQfi—Variation of contract, 

80 long as a oontract of tenancy is in fbrdB 
no party can obtain a variation thereof thouf^ 
be persists long enough in his assertion that 
one of the terms is not what it really is. (Mbs* 
kerjee and Beacherofi, JJ.) BlBBMlIBA 
KlSHOBB MANIKTA V. FUUAM BiBL 

881.0.169 p. IB 
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BimiAb* tniAHOir 40T (Vtll ol l&SB). 

8 . m 

Bi, 108 and 108*4—Aauenu^ Courts^ 

Jwritdiotion^Wh$r€ landlord disputes as to 
enirip in Seeord of JRtghis about the statue of 
tenants. 

The Reveaue Ooucts oannoi refuse to try the 
justioe on the esouse of nou-j binder of sub¬ 
tenants whose joinder is proper but uot aeoes- 
aaty. In settling fair rent under B. 105, the 
terms of oontraot between landlord and tenant 
may be oonsidered. {Richardson a7id Smiiher, 

JJ.) JOQBNDRA Mohan das v. janaki 

NATH Saha, 86 1.0. 79S=*21 O.W.N. 427. 

S. lOS^Seope of, 

8 . 105 of the Aot has not altered the law ; it 
is essential to establish that the Civil Court 
has for itsdeoision a matter whioh has already 
formed the subject of an applioation under 
B. 105 to invite the operation of S. 109. 
IMooksriee and Ouming^ JJ.) Nawab Baha- 

DUB OF MUBSHIDABAD V. AHMAD HUSSAIN. 

U Gal. 783=*85 1.0. 69d=*25 C. L. J. 596 = 

21 O.W.N. 1001. 


Sb. 105 to 108, 111 and 111-B—Juris- 


dietion of Civil Court, 

Jacisdiotion of Civil Courts is totally barred 
in oases decided upon by Revenue Gaurts under 
3a. 105 to 108. 8s. Ill and 111-B bar their juris¬ 
diction only for periods specified therein and 
in respect of certain classes of oases but not for 
good. However, a salt filed within the period 
is not liable to be dismissed. {Chatieriee and 

Richardson, JJ.) Pran Krishna Saha v, 
KriPA Nath. 21 C. W.N. 209 = 39 I.Q. 76 = 

29 Q.L.J. 17. 


-S. 105—Sfiiifing' rent^Enhancement, 

The expression “ settling rent *' in S. 105 (4) 
includes '* enhancement.** Decision of a Settle¬ 
ment Officer enhancing rent under 8. I05-(4) is 
not-subjeot to second appeal. {Chapman and 

Mullick, JJ.) BamPat Mahato v. Bam 
Q uill AM Singh. 82 1.0.982 (Oal.). 


--Sa. 109 and 90 —Proof of rebuttal of 

fixed ren^ "Jama Wasil Baki. 

Jama wasil baki papers are admissible in 
evidence and their genuineness could be pre¬ 
sumed under S. 90 of the Kvidenoa Aot. (Ohaf- 
terfee and Beachcroft, JJ.) Nibod Krishna 
Qhosb V. Prodat Kumar Taoobb. 

82 1.0. 794 (Cal.). 


•S, 103 —Second appeal 


A second appeal lies to the High Court 
against the judgment of aSpooial Judge confirm- 
ing the decision of the Assistant Settlement 
Officer in a case by the landlord under B* 105 
for enhancement of rent, in whioh the decision 
depended on whether the raiyat was an occu¬ 
pancy raiyat or one at fixed rate, the question 
being one as to the incidents of the tenancy, 
Bl X)aL SO, Foil. (Holmitfood and Walinslep, 

W.) Ak^AB AM khan W. BiraD abbas. 

tv t sa 1.0. 161 »19 O.W.N. 1888. 

Vol. 1—li 


BBNQAL TBHANQY AOT (Vlll of 1888) 

a. 108. 

Si. 105 and 109 —Settlement offleer's 


decision—Final as to settling rent—Statutory 
bar. 

When a Settlement Officer goes wrong in 
deciding the question under B. 106, which does 
not arise, his decision so far as it is a decision 
settling rent cannot be interfered with and on 
such a point no second appeal will lie. It is 
impossible to go behind the statutory bar 
raised by S. 102, to the real fixed in pro¬ 
ceedings under 8 105 so far as the proceed¬ 

ings have been properly conducted. (Holm- 

wood and Chapman, JJ.) Shabhibhushan 
Huzra V, aswini Kumar bamant. 

28 l.C. 981 = 19 O.W.N, 687 (note), 


-Sb. 109 and Appeal — Enha^ice- 

ment of rent—Application by landlord. 

The Bengal Tenancy Act does not apply and 
the Special Judge has no jurisdiction to en¬ 
hance the rent of a tenant holding land as Korfa 
for residential purposes. S. 109-A is no bat 
to an appeal in a case of settlement of rent 
in whioh a question of jurisdiction is definitely 
raised.l(C/iapma)i and Newbould, JJ.) Bamdas 
Mukhopadhya V. Bipradas Pad Chow- 
DURY. 27 1.0.446 = 19 O.W.N. 39. 


Ss. 109 and 188 —Joint landlords 


Revenue paying estates—La^ids falling under 
more than one estate—Revenue Sale of one 
estate, 

Wheie one of three revenue paying estates 
in the occupation of the defts. was sold for 
arrears oi revenue and was purobaaed by the 
plffi and the estate purchased comprised an ^ 
undivided share of the plots included in the 
various tenancies. Held, that the plfi. is not in 
the position of a joint landlord along with the 
proprietors of the estates whioh have not been 
sold and that the plfi.'s suit under B. 105 of the 
Act for settlement of fair rents is not barred by 
S. 188 of the Aot. {Mookerjee and Beach- 
Crofi^ JJ.) ASK ARAN SATIYA v, SATIBH 
OHANDRA. 24 LC. 281 (Cal.). 


S. 109—Oonsfruciton of patta—En¬ 


hancement of rent. 

A patta which does not limit the period but 
provides for a certain rate of rent from a cer¬ 
tain year onwards, creates a permanent tenure. 
The consolidation of two items payable by the 
tenant does not constitute a variation or 
enhanoement. (Teunon, J.) Habdas v, Abhoy 
GHARAN. 24 1.0. 98 (Oal.). 


Ss, 109, 105 A and IW—Rerd suit 


Entry in record —Ob^eefton as to correctness 
How taken. 

A tenant oannot question the correctness of 
entries in the record, in proceedings on an 
applioation by the landlord under S, 105 before 
the enactment of 8. 105-A , but he can do so by 
a suit under B. 106 or by a suit for declaration 
in Civil Oontts. {Teunon, J.) SHASHi Bhu- 

BHAN HAZBA V. tndiNAXOTZE DASl. 

8a'i.a.‘6ii-i& o.w.M, ssa. 
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BENGAL TENANCY ACT (YIII of 1885), 
S. 103. 


S, 103—fltfcord 0 /Khatian 


Non registration of proprietor*s name as owner 
—Application for settlement of rent* 

The mere fact; that the proprietor’a name did 
not appear ia the Kkatian of the Bsoord of 
Rights as owner of the tenure is no ground for 
holding that he was not entitled to apply under 
8 . 105 of the B.T, Aot for settlement of a fair 
and equitable rent. {Chalterjee and Walmslev^ 

jj) Upbndra Nath Ghobe v. Jamini 
MOHUN'LaIi. 21 l.G, 37 = 18 O W N. 268. 

——Ss 105,106,109 and 138 (d) —Scope of» 
109 merely prohibits suits regarding 


8 . 


matters already subject of proceedings under 
8 . 103 or S. 106. Where at the final publioation 
of the record of rights, the proprietor took 
proceedings under 8 . 106 of the Aot and the 
R'^venue OEdoer directed that the lands should 
be recorded as liable to payments of rent, and 
thereupon the proprietor instituted a suit for 
the laasossment of fair rent, in the Oivii Court 
as it was then too late to apply under 8 , 105 of 
the Act. Heldt that the suit is maintainable if 
not under the general law as a suit in the 
nature of declaratory suits, then as an applioa- 
tion under 8.158 (d) of the Aot. 19 Oal. 183, 
Dist. (Richardson and Newbould^ JJ.) Bar- 

HAMDAT MlSSIR V. KRISHNA SAHAY. 

20 I.O. 910 = 18 C.W.N. A86. 

■■8a. 105 and 106 —Landlord and tenant 


—Settlement of fair rent, 

A Settlement OEdoer can settle fair rents 
and the Special Judge on appeal can direct set¬ 
tlement oHair rent on ezoess lands on a pro- 
oeediag under 8 . 105 of the Act even before the 
amendment of Aot {111 B.O. 1898). Even if the 
case be taken to come only under S. 106, the 
Revenue OEdoer and the Special Judge on appeal 
oan assess rent on the excess land although the 
proceedings might have been headed as being 
one under 8 . 105. The word ' in respeot of the 
land held by tenants’ includes excess lands 
held by the tenant. 37 Oal. 30 at 41 Rel. on. 
{Chatterjee and Walmsley, JJ ) Dhunmdn 
Pandby V. Newas Prasad. 

20 l.C. 841 = 18 G.W.N. 163. 

Ss, 103 and 109 —Application for 


enhancement of rent^^Withdrawal without leave 
io file fresh application~-8uit—C,P.C., 0. 23, 

R. 1. 

An application under 8 . 105, B.T. Aot which 
oan be withdrawn under O. 23, G.P.O,, is not 
a suit and a suit for enhancement of rent is 
maintainable even if the plaintiff withdraws 
previous application under S. 106, B.T. Aot, 
withoht leave to file a fresh one. (Chitty and 

Teunon, JJ.) A.B. Chiodith v, Tulsi Singh. 
AO Gal. 428 = 18 l.G. 130 = 17 G.W.N. 467, 


S. 105—Proceedinpfl under* 


A proceeding may bo instituted under 8 . 105 
even where there is no rent payable to the land¬ 
lord or where the rent is fixed by the oontraot 
n£ tenancy. (Mookerjee and Beachcroft^ JJ.) 

aktowijI V. Tabae Nath Ghosb. 

,16 O.L.J. 888-17 1.0. 866-17 O.W.H, 774. 


BENGAL TBNANGT ACT (YI|i ef 18861^ 
8. 108. 

-Sb. 103 and 109— Suit in Civil Court* 


Bait oonoerning subject-matter of an appli¬ 
cation and proceedings under B. 109, cannot ibe 
entertained by Civil Courts under S. 109. (Jen- 
kins, O.J* and Doss, J.) SHBODHANI PANDBY 

V* Beni Pershad Koebi. 

16 LG. 988-18 C L J. 67< 


■ 'S. 103 —Existing rent—Second appeal* 

Where it was found that the rents had not 
been paid for over a generation it was held that 
there was no existing rent to attract the pre¬ 
sumption under cl. (4) and there had been do 
increase or reduction of rent but merely the 
fixing of fair and equitable rent. A proceadiDg 
under 8 . 105 is not subject to second appeal. 

(Chitty and ChatterjeetZZ.) Kadi Sanear v. 
Ealoo Moldah. 9 l.G. 493 (Cal). 


-S. Settlement of teni-Ap^i- 

cation filed by all iandlordSf but signed by some 
— Maintainability, 

Whether proceedings under 8. 106, B.T. Aot 
are suits is open to question. An application 
being filed by all landlords, but withdrawn by 
some afterwards, the point still remains 
undecided as regards who desire to proceed with 
it. An application is not deemed void by 
reason of a flaw in the signature or if any one 
of the proprietors is not mentioned in it. 
{Miller t 0< J. and Eulwant Sahay, J.) HAZAB 
Lad Sahu V* Ambioa Gir. 3 Pat. 67-1933 

Fat. 273-1924 P. 104. 

———Sb, 103 and 109 — Matters not rawed, 
nor decided are not—Not res judicata,' 

It cannot be held on the analogy of the 
doctrine of constructive res judicata that the 
jurisdiction of the Civil Court has been oon- 
struotively excluded even when a point has 
been neither raised nor decided under 8. 106 
read with 8. 105-A. of the B.T. Aot, 44 0. 783 
Rel. (Das, J.) MAHARAJA BAHADUR KESHO 

Prasad bingh v. bhagwa Saran Pandb. 

67 l.C. 710-1928 P. 174. 

4 

-Sa. 103, 108 and 109—/or rent— 

Compromise—Different rate entered in record of 
rights—Suit for rent on basis of record o/rights 
— Res judicata. / 

Where in accordance with a compromise in a 
proceeding under 8. 106 the rate of rent was 
fixed and in a subsequent suft for recovery of 
rent a lesser rate was decreed on the basis of an 
entry in the record of rights, the decision in 
that suit does not operate as res judicata, 
(Coutts and Ross, JJ.) Maharaja SIR RAlf- 
ESHWAB BlNGH BAHADUR V* YOUNUB 

Momin. 8 Pat. L.T. 130-(1922) Pat. 68- 

63 l.G, 474-6 Pat. L J. S8B- 

1923 P. 101. 


S. 103 


settling fair and 
equitable rent is not open to second appeal*'^* 

The decision of a special Judge settling a fair 
and equitable rent under 8. 105 of the B. T. 
Act is not 9 pen to second appeaf ^ but de-r 
oides that the proceedings are maiatainaole 
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«Hilft&L IBN&NOY AOT (VIll of 1888), 

B. Ids. 

uodec 8 i 105 tbeo hla decision wonld be open 
to Second appeal. {Adami and Bucknillt JJ.) 
MADHAVA BUBBNDRA BaHI 1 ). AWADH 

inSBBR. 8 Pat. L.T. S16 b 

65 l.C 849^1923 P. 86. 

-105 and Enhancanent of 

f$nt^ Proceedings for ^Limitation, 

It is nob necessary to sue (or a deolaration 
that an entry in the Record of Rights that the 
defendants were raipa^a at fixed rates is wrong, 
before instituting a ptooeeding (or enhance¬ 
ment of tent under the Bengal Tenancy Aot. 
If a snit is substantially such a declaratory 
suit as is contemplated in the proviso to 8. Ill-A 
of the Bengal Tenancy Aot, then the plain¬ 
tiff oannot, by adding a prayer for confirmation 
of possession, osoape the six years’ rule. The 
point from which limitation is to run is the date 
of the publioation of the adverao entry in the 
Record of Rights unless there has been any 
subsequent invasion of the plaintiff’s right, 
in which case, it starts from the later date, 
(Bticftnilf. J.) 8HEOPRATAP DUBEY V. 8 HEO- 
auIiAM IjArj. 72 1.0, 781 (Pat.). 

-Ss. lOS and 109-A —Rent settled in a 

proceeding under S» 105—Road cess return 
showing lesser rate filed prior to such proceed¬ 
ing—Effect of. 

The Landlord has a right to recover rent at a 
higher rate than that entered in the road-oesa 
returns, if subsequent to the lodging of the 
toad-oeaa return rent is enhanoed. 8. 20 of the 
Oeas Aot is no bar to euoh right. (Coutts and 

Ross, JJ.) Nazir rai v kesho pbasad 
B lNGH* 6 P.L J. 622 =.(1922) Pat. 87 = 

4 U P.L.R. Pat. 23=.3 Pat. L.T. 141 = 

65 l.C. 3 = 1922 P. 98. 


-—S, 105 —Standard of measurevient in a 

suit for fair and equitable rent. 

In a suit for settlement of fait and equitable 
rent where the defts. were not in poaaeasion of 
any excess area, the landlord must show what 
was the standard of measurement in the con¬ 
templation 6f parties at the time the lands 
were demised. (Bass, J.) KESHO PRASAD 
BINGE V, AKLU MBHTON. 87 I.O. 802 = 

2 U P L.R. Pat. 179. 


SB. 109 
Condtftons of res 

In spite of an 
rent, the Courts 
rate of rent in a 
and not objeoted 

Maharaja of 

MOMIN. 


and 109-C. P. Code, S, il— 

judioata. 

application under B. 105 for 
oan try the question as to the 
subsequent suit, if it ia pleaded 

to under 8. 109. {Dass, J.) 
DHABBHANGA V. Younas 

87 l.C, 48 (Pat.). 


_Ss. 105 and lOO-A—Ordsr settling 

fair rent—Appeal, 

Decision of Special Judge settling a fair rent 
nnder B. 106 is not open to second appeal. 
iJwala Prase^, J,) Mahabirdaii n. Male- 

88 1.0. 82 (Patt). 


BENGAL TENANCY ACT (Vlll of 1885), 
8. 108-A. 

S. 109 (8) —Appeal from order under — 


Court-fee to be levied on each tenancy. 

In an appeal from an order nnder B> 105 [8), 
B.T. Aot a stamp of 8 aa. is to be levied in 
respeot of each teuanoy not in respect of each 
tenant who may be one of a group of tenants 
who hold a particular tenancy. (Mookerjee, J.) 
BAOBIDANANDA THAKUR V. MaHES CHAN¬ 
DRA DAS. 30 Oal. 908 = 28 C.W N. 116 = 

1924 Oal. 849. 


-Sa. 103-A, and Settlement of 

rent—Decision on status of tenant—Civil 
Courts, 

A Settlemoat OfiSoer, when bearing an 
application for settlement of fair rent has 
juriadiotion to enquire as tc whether a tenant 
belongs to the class to which he was shown in 
the Record of Rights. It is not ocmpetent to 
a Civil Court under 8. 109 of the IJ. T. Aot to 
enquire into the st/'wtue of a tenant, which was 
the subjeot of enquiry before a Settlement 
Officer. (Fletcher and Teunon, JJ.) BEPIN 
Krishna Kumar v. Hari Das Ghose, 

44 I. C. 862 = 27 C.L J, 210. 


S. 103-A —Claim of rent tree tenure 


Jurisdiction of Rivenue Court, 

Where a claim of rent frea tenure has been 
made before a Settlement Officer, be has juris- 
diction to enquire whether rent has been paid 
at any time tor the land in dispute. (Prinssp 
and Stephen, JJ ) Njkunja Behari Chunda 

V, RADHA KISHORB MANIKYA. 

30 I. C. 944 = 22 G.L.J. 148. 


S. f05'A —Lease by one co sharer 


Jungle and waste land, 

One of the oo-sharers granted a lease for re- 
olamation of juoglo and waste land to a tenant 
and the tenant remained in possession for about 
ten years without objection, held^lhe tenant be- 
oomes a raiyat of all the oo-sbarers. (Mookerjee 
and Beachcroft, JJ.) Dakhyayani Debi u. 
Mana Rout. 19 c W.N. 407 = 

22 I C. 666 = 19 0 L.J. 113. 


-Sb. 105 a and 106 —Scope of— Section 

105-4. 

The intention of section 105-A of the B.T, 
Act is that where a party without resorting to 
8. 106 applies for settlement of fair rent under 
8. 105 and the isBues mentioned in S. 105-A 
are raised they ehall be tried and settled by the 
Revenue Offioar and rent settled accordingly, 

(Ch'rtterjee and Wahn^hy, JJ.) Upendra 
Nath Ghose v. Jamini Mohun Pad. 

21 l.C, 37 = 18 C.W.N. 268. 


-Sa 103 (a) and 109— Applicability of 

—Suit in Civil Court—Bar, 

In order to attract the operation of 8. 109 of the 
Bengal Tenancy Aot, which contemplates creat¬ 
ing a bar to the jurisdiction of the Civil Oourta 
under certain oiroumstanoeB> it ia essential to 
establish that the Civil suit bad for its subject 
a mattec which had already formed the Bubjeot 
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BBNQAL TEMAMOY ACT (YIIl of 1868), 
S. lOS-A, 

of an application under S. 105 of the Bengal 
Tenancy Act. The introduction of S. 105 (a) 
has not altered the scope of S. 109 which has 
to be construed on the same line as before the 
introduction of that sub-sectiooi {Bucknillf J.) 
8HEOPRATAP DUBEY U, BHEOGUIjAM LAIj. 

72 l.G. 761 (Pat.). 


Si. lOS-A and 190'A —Limitation 


Per Curium, {Jwala Prasad^ J., dissenting.):^ 

Limitation runs from the date of the deci¬ 
sion of the Revenue Officer and not from the 
date of addition of a memoiandum of costs to 
the decision. {Mullickt O.J^ and Jwala Prasad 
and Sultan Ahmed, JJ.) GULAB v, JANEI 
EUZAB. 1 Pat. L.T. 403 = 57 1.0. 238 = 

SPat. L J, 472 (F.B.). 

-Sb. 103-A. and 109 —Decisions under 


a. 105 .4 —Suit for ejectment against per sons not 
parties to proceedings, 

A decision in a proceeding under S. i05'A 
that certain persons are tenure-holders is no 
bar to a suit by those persons against certain 
other persons who were not parties to the 
previous proceeding under S. 105 A for ejeot- 
mont of the latter on the ground that they are 
trespassers. {Dasst J.) RAMYAD Pande v, 
Genda Tewabj. 86 I.C. 993 (Pat.). 

—Sa. 108 A. and 107 —SettUment of dis¬ 


pute* 

A dispute settled under S. 105-A of the Act 
is barred for all time by S, 107 as amended 
from being re-opened or ohallenged. 29 Oal. 707 
(P. G.) Ref. to. (Mullick and Atkinson, JJ.) 

Mahbndra Narayan V. Gibis Chandra 
Kab, 46 l.G. 128 = 3 Pat. L.J. 37». 

-Ss. 106 and 109 — Suit withdrawn with 

liberty to sue afresh—-Effect of* 

A suit under 3. 106 of the B.T. Act allowed 
to bo withdrawn with liberty to bring a fresh 
one» is to be treated as one never instituted and 
3. 109 is no bar to the institution of suit ; 33 C. 
L.J, SOI ; 40 Cal. 428 ; 28 C.L.J. 254. Ref. 
{N* B, Chatierjea and Suhrawardy, JJ.) 
30EOJ Kumar achabji v. Umed ali. 

88 O.L.J. 19 = 1922 Gal. 281. 

- - - S. 108 — Entry in record of rights-^ 

Suit for amending—Question of possession 
alone be decided* 

Where a suit is instituted under 3* 106. 
Bengal Tenancy Act, for amending an entry in 
the Record of Rights as regards the possession 
of a parcel of land, the only matter to be decided 
is the question of possession and not of title. 
IMookerjee, A.O.J. and Fletcher, J.) GOBINDA 

RaNi Dasya V* Mohim Chandra Roy. 

38 G.L.J. 195. 

-S. 106— Enhancement o/ rent—Old 

tenancy—Bight of landlord. 

On an application for enhancement of rent 
the facts were found to be these. At the time 
of which any historical knowledge was avail¬ 
able, the tenure in question was created the 
iaddi wace hbt all ouUivable and had to be 


BENGAL TBNANOV ACT (¥111 of 
S. 108. 

reclaimed. The rent was therefore fixed not < 
on the quantity of the lands let out but on' 
the quantity of land that could be blcdl^ht. 
under cultivation by the Talukdar, It 
speoifically mentioned in the Kabuliats of 1223 ^ 
(B.S.) that the rent payable at the time was 
to be paid on the quantity of the land under - 
cultivation until there was a measurement* A' 
later document of 1249 contained no terms as- 
regards enhancement. Held, that the docu¬ 
ment of 1249 was merely a reoognition of the- 
original tenancy created in 1223 and the rent, 
could be increased according to the termsp 
embodied in the Kabuliat of 1223. {Suhra- 
wardy and Cuming, JJ.) JOY CHANDRA- 
CHAKBABUBTHY V, 3RIJUT EUMAB ARUN— 
CHANDRA SINHA. 67 l.G. 241 (Cal.). 


-Ss. 106 and 109 —Suit for correction ot~ 

record dismissed for default—Subsequent civil^ 
suit is barred. 

Where a suit by the plaintiff under 5. 106 of ; 
the B.T. Aot for the oorreotion of any entty in^^ 
the Record of Rights after establishment of 
plaintiff’s tent free title is dismissed for delautt. 
by a revenue Court, a subsequent suit in a otvii' 
Court for declaration of plff.’s rent free title is ' 
barred. [Walmsley and Greaves, JJ.) APUBBA. 

Krishna Roy v. atabmani Dasi, 

64 l.G. 8^^ (Oal.) ^ 

- -Si. 106 and 102—Withdrawal of suit' 

with liberty—Fresh suit, not barred. 

Where a suit under B. 106 is withdrawn 
with liberty to btiog a fresh suit, it should be^ 
treated as not having been brought and a fresh 
suit brought adoofding to the permission of t!ire 
Court is not barred under 8. 109 of the Adi." 
(Chatter jea and Suhrawcerdy, JJ.) SABAJ 

Kumar achabjip. Umed ali. 

25 0 W.N. 1022=68 1.0. 984 = 

88 G.LJ.i9. 


S. 106 —Scope of. 


A Revenue Officer deciding disputes under 
3. 106, is confined to the question of possession^ 
only. {Cuming, J.) SEBA DAS JANA p,, 
Niboda BALA DASI. 63 LG. 602 (GaL).» 


-S. 108 —Proceedings under does noV 

bar civil sitit to rectify Becord, ^ • 

The fact that a proceeding under S. 106 of 
the Aot for correcting an entry in the Record 
of Rights was commenced and withdrawn is no 
bar to a civil suit to correct the entry in 
Record of Rights. {Greaves and Newbould, JJ*)'' 

MAHOMMED AYEJUDDIN MlA V, PRODYOB- 

Kumar Taoobe. 48 Oal. 889^ 

6t l.G. 508 = 28 O.W N. 18. 

-Sa. 106 and li2—Rectiftcatiofi' ^ 

Record does not bar suit under 3, 113. 

The rectification of the Record of Bights 
regards the existing rights aooording to 3* 106- 
does not amount to a aettlem'eht of rent so as 
to bar a suit under B. 113. {Ghaudhsiri tAtd 
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--a, 106**Aftrasi tenure — ^eni—JBn- 

haneement 0 / rent—Patni taluh, 

A Bait to enhanoe rent prooeediuga on the 
pCO^umpti^n that a zemindar, holding under 
ihe yerpetual settlement has the right from 
tin^e to time to raise the rents of all the rent 

within the zemindary acoording 
to the pprgannah or ourcent rates unless either 
he is pceoluded from the exeroiae of that right 
by a uontraot binding on him or the lands iu 
qaestion can be brought within one ot the ex¬ 
emptions reoognised by Regn, (VIII of 1793). 
It also asaumea that the deft., had some vahJ 
tenure or right of oooupanoy in the lauds wbioh 
are the subjeot of the suit. The more faot of a 
tenure being hereditary does not show that the 
rent of the tenure has been fixed iu perpetuity. 
The use of the expression *patni taluk* iu the 
oontraot 0 ! tenancy does not necessarily oreate 
a patni taluk, i.e.t a taluk subject to the 
summary prooedure for realization of cent provi¬ 
ded by Regn. (Vlll of 1819). (Mookerjee, G.J. 
and Fletcher, J.) RAJA. KiROD Ghandba 

BINOHA SABMA V, HABIHAR OHAKRAVABTHl 

CHAUDHUBI. as 1.0. 867==32 G.L.J. 19. 

S, 106 —Record of Bights—Entry in — 
Presumption* 

When aorreotion of the Record of Bights is 
sought in a suit under B. 106| B.T. Act, it is 
primarily presumed in defendants’ favour and 
the plaintiff must show that the entry is wrong. 

(Netobould, J ) Habi Kanta Das Barman v. 
Bibi RURBANNESSA. 53 1.0. 625 (Cal ). 

— S. IQ^^Entry in Record of Rights — 
.Joint landlords—Suit lor pariiiion—Onus. 

Pl£f. and bis oo-abarecs were entered as joint 
landlords in the Record of Rights. There bad 
been a partition between them long before the 
Record of Rights and plff. had been in sole pos¬ 
session since the partition. Held, that though 
there was nothing to show what were ihe 
precise letme of the partition still in the absence 
of any evidence on deft.'a side to show that the 
plff’s. possession was as a oo-sbarer on bis 
behalf, the plff. should be recorded as the sole 
landlord. {Ohitly and Walmsley, JJ.) Bro- 

JBNDBA KlSHOBE ROY OHOWDHURY V. 
JUOENDBA KISHOBB ROY OHOUDHURY. 

17 1.0. 5 (Cal.). 

■S. 106—3uif under — Possession- 
Title, whether can be gone into. 

In a suit under the section, where the dispute 
Is between rival proprietors, only the question 
of possession oau be gone into. tFletcner and 

Newbot^d, JJ.) SUBENBBA Krishna boy 

OROUDHOBY V. PBABY MOHAN RAI. 

11 I.O. 698 (Gal.). 

■ —S, 106—Ruif under— Plff,'s evidence. 

A * • 

The plff. in a suit under S. 106 must prove 
''not only incorreotnesB of the entry in Record 
-of Rights bat also in what respect it is i^oorreot 
&0 he mast show how it can be corrected, 

I 


BJ^NQAL TBNANOY (VIU of 18,85), 

S. 108. 

obberwifie his suit must fail. {Moohirjee and 
Cuming, JJ.) Durjendra Rath Roy v. 

AJIiABUDO 8ARDAR. 28 G.L.J. 5S» 

89 l.C. 209 = 21 O.W.N. 492. 

-Sa. 106 and 109 —Scope of. 

8. 109 of the B.T. Act, is a bar only in re¬ 
gard to matters forming the ;^abioot of investiga¬ 
tion under Ohap. X of the Act ; and a Revenue 
OffioGc’e jurisdiction under 8.106 of the Act does 
not include questions of title and recovery of 
possession of immoveable property. {Chaiterjee 
and Neiobould, JJ.] AswiNi Kumar v. 
Bardar Ch^\ran. 37 I 0. 283 = 

21 0 L J. 79. 

--S. XO^—Aviendnifint Act (III of 1898), 

St d — Order under the former as res 

judicata being a decree under the latter* 

The order of a Setbiemeat OJifioor in the 
Survey and Record oi Rights under 8. 106, 
Bengal Tenancy Act, 1886 is a decree under 
8. 9 of Act (III of 1996) and hence operates 
as res judicata* iPrinsep and Stephen, JJ.) 
Nikunja Bihari Chunda V. RADHA KIBH- 

ORE MANIKYA. 

30 1.0. 941 = 22 O.L J. 148. 

--S. 106—Sfandtwp timber—TenanVs 

rights — Custom. 

A ouatom iu permit-ting the appropriation of 
timber trees on a holding by the tenant is not 
unreasonable. 

Wheco there is nothing unfair or dishonest 
or contrary to the public good in a custom, the 
oustom is not unreasonable. [Chapman and 
Walmsley, JJ.) GURAI KAB n. KAURMONI 
BINGHA. 29 1.0. 312 = 19 C.W.N, II 864 

-—S. 108—Suit under—Question of title 

—Jurisdiction of Civil Court* 

A person not in possession of land claimed as 
rent free at the date of the Record of Rights, 
cannot have the more question of his title to 
bold the land rent free tried in a suit under 
a. 106 of the B.T. Act (VITI of 1886). Nor 
can he obtain possession of the land in a suit 
under that section. 

If the plaintiff has a title and bis claim to 
possession is not barred by limitation, he is 
entitled to possession. But he cannot get all 
the reliefs in a suit under S. 106, whereas he 
can get a complete relief by a suit in the Civil 

Court. (N< R. Chaiterjee and Greaves, JJ.) 

PRANKRISHNA SAHA V. TRIIiOKHYANATH 

CHOWDnURY. 27 l.C. 863 = 19 C.W.N. 911. 

-Sa. 108 and 109 A (3) — Suii for 

amendment of Record of Rights—Tenants occu¬ 
pying excess land--Order of Court — Appeal. 

In a suit uuder S. 106 of the Act by the 
tenants against the landlord for amendment of 
the Record of Rights as to an entry in respect 
of rent, the special Judge can amend the entry 
and add a note to the effect that the tenants 
are in occupation of excess land ; such a deci¬ 
sion is not one settling a rent within B. 109 of 
the Act bat rather a deoisioo on the qaestion 
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BENQAL TENANCY ACT (Ylll of 1888), 

a. 106. 

the extent ot land comprised in the tenancy, 
and is therefore appealable. 15 I.C. 332 Rel. 
on. (Moohetjee and Beachcroft, JJ.) MANIE 

Biswas v. Jagadindea Nath Roy. 

21 1,0. 283 (Gal.). 


S, 106—Scope of—Record of Rights 


Dispute as to entry in such record* 

When a settlement of land revenue is not 
being or about to be made, a dispute as to an 
entry in the Record of Rights should be decided 
by the machinery provided by S. 106 of the 
6,T. Act, though there has been no settlement 
of rent. {Jenkins, G.J. and Mookerjee, J.) 

Keshab Panda v. Bhobani panda. 

21 I.C. 538=^18 G.L J. 187. 


-S. 108—Scope of-—Questions of title 

and possession between rival proprietors* 

The questions of title between rival proprie¬ 
tors cannot be gone into by the Court under 
S* 106 of the Act though the question of posses¬ 
sion can be. The question of title is open for 
examination in a oivil suit. 12 G.W.N, 8, Foil.; 

14 G.W.N. 884; 14 G.W.N. 897 : 15 O.W.N. 67 ; 

15 G.W.N. 474, Rel. (Mookerjee and Beachcroft, 

JJj. RAM Chandba Bhang Deo v. Nanda 
NANDANANDA deb. 19 C.L.J. 197 = 

20 I.C. 298 = 18 G.W.N. 938. 


---S. iQB~-Transfer of case to Ctvil Couri 

—Power to decree possession. 

Where a suit under 8. 106 of the Aot, is trans¬ 
ferred to a Oivil Court for trial it oannot, in 
that suit, pass a decree for possession inas¬ 
much as the Revenue OOdoer, if he had tried the 
suit himself, cannot pass such a decree. (cTcn- 
kins, G.J. and Mullick, J.) NlDMONI Kumab 
V* Kedab Nath Ghosh. 20 I 0. 151 = 

17 G.W.N, 780. 


-—*8. 106 —Scope question of title 

between rival tenants can be disposed of. 

Under B. 106 of the Aot only the question of 
poBsessioa between rival proprietors can be 
considered but it does not preclude question of 
title arising between rival tenants or between a 
landlord and tenant being decided. 1-2 G.W.N. 
8 at 16, Rel. (Carnduff, J). Bnsar ADI v* 
Yakub ADI. 18 I.C. 811 (Cal.). 


-'S, 106— Scope of suit under—Suit for 

declaration and title — Jurisdiction—Oivil or 
Revenue Courts, 

A suit for a declaration of title and for 
possession without any claim to correot an 
entry in the Record of Rights, is not one under 
S. 106 of the Bengal Tenancy Aot and must 
therefore be brought in a Civil Oourt and 
between landlords of neighbouring estates, the 
only question is one of possessioa at the date 
of final publication of the list and Revenue 
Oourts have therefore no jurisdiction to deter¬ 
mine the same. {Ohitty and N, B, Chaterjee, 
JJ). Kadi Sundari v* Gibua saneab. 

11 1.0.18i»18 O.W.N. 974. 


BENGAL XENAMOT AOT (¥III of 18881. 
S. 106. 

S. 106 —Decision in settlement proceed¬ 


ings — Finality, 

A Oivil Court is preoluded from entertaining, 
a suit oonoerning matter in respect of which 
proceedings have already been taken before a 
Settlement Officer. 12 G.W.N. 1032, Ref. (Wood- 
roffe and Carnduff, JJ.) Kamadanand BlNaR' 
V, PBEM LAD GaNESHI. 9 l.G. 681 (Cal.). 


-S. 106—Suif under—Record of Rights 

— Onus on plff. 

Where a suit is instituted under B. 106 the - 
plfi., must prove that the entries in the Record 
of Rights are not correct. When a certain time - 
is given to do a certain aot, and the person 
bound to perform it, is by an aot or order of the - 
Court, prevented from carrying it out, he can 
deduct the time so spent. Where a suit is filed- 
on the re-opening day, it is within time if exclu¬ 
ding the days on which the Court was closed, it 
would have been in time. 18 Gal. 2318 Foil. In 
a Record of Rights, mal lands may be reoorded-- 
as Malik, in the sense that lands forming part 
of the revenue paying lands of an estate are held 
rent free. (Chatterjce, J.) LAOHMI NaraTAN • 
V. SUEHBAJ RAl. 9 I.C, 181 (0al.)> 


;.0 


8. 108-0. P. Code, 0. XXIII, r.l 


Withdrawal—Subsequent suit, 

C.P.C., B. 373 (O. XXIII. r. 1 (3), preclude^ 
the plfi.i only from bringing a fresh suit in that' 
or any Court of similar or co-ordinate jurisdio' 
tion without the permission of the Court. I* 
does not preclude the plfi. withdrawing a sui” 
under 8. 106 of the Bengal Tenancy Aot, from an * 
ordinary action in the Civil Courts. (Casperse ^. 
J.) ADTAP ADI V, SHEIKH MOHATAP. 

9 I 0. 4 (Cal.). 


-8. 106— involving question Ojf 

title—Settlement officer canH transfer> 

Under 8. 106 of the B. T. Aot a Bevepue 
Officer is oompefcent to decide the question, 
whether the relationship of landlord and tenant 
subsists, if the question is not one between 
neighbouring estates. Where a recorded tennte* 
holder brought a suit under 8. 106 of the B.T. 
Act for declaration that the entry in the survey 
was wrong and that he was himself the prd- 
prietor, the suit raised a question of the title 
between rival proprietors. Where a settlement 
officer bas no jurisdiction to entertain a suit 
under 8. 106 of the B. T. Aot ; ho has no jucle* 
diction to transfer the case to a oompelent Court 
for trial and the Oivil Court oannot try . the 
case. (Das and Bucknill, JJ.) MOOBE V, BAZ^ 
BABU GUDAB CHAND SAHIB. 

4 Pat. L.T, 68=1 Pat. L.R. 187- 

73 1.0. 8-1928 P. 918, 


S. Entry in Record challenged 


Court should findifthe evidence justiflM 

Where the Court has before it, the 
upon which the record was prepared aha Wf em* 
the plfi, denies the oorreotness of the^iD0^^»^ 
the Court must oome to a finding as to the* 
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aaffioieDoy of the evidence to jastify the 
entry. (Aoss, 1.) JANKI Kuar v. Usman 
Sain. 62 LG. 117 (Fat.). 

--B. 106—N^a^ure of suit, 

A suit oadec 8* 106 of the Aot has no legal 
oonoomitants whioh differentiate it frocn any 
other ordinary civil suit. iBucknill, J,) 

JankiKogrv. Wali Muhammad. 

61 1.0. 420 (Pat.). 

—Sa. 106 and 109— Dismissal for default 
—Subsequent suU ~No bar, 

A proaeediDg under 3. 106 of the B. T. Aot. 
whioh is dismissecl for default, does not operate 
as a bar to a subseqaeat suit by virtue of the 
provisions of 8 109 of the Aot. Since in order 
to operate as a bar to a subsequent suit it pre¬ 
supposes the ezistence of a decision by tbe 
Settlement Ofidoer on the merits of the olaim. 
[Atkinson, J.; BiBi Sadeha v. antu Ram. 

43 LC. 973 (Pat.). 

——S, 107— Decree of Revenue Officer — 1/ 
final. 

The decree of a revenue, Officer in suits under 
S. 106 of tbe Aot as to the liability of the defts. 
to pay rent m respeot of certain lands is made 
final by 8. 107 of the Aot and tbe defts. oannot 
in any subseqaeut proceedings or suits by the 
proprietor for assessment of fair rent to contest 
that decree. 29 Oal. 707 P.O. dist. {Richard¬ 
son and NcW'iould, JJ,) MlSSlB BERHANDAlitJ. 

Krishna sahay. 

20 I. G. 910^18 G.W.N, 468. 

— — St 107—* Decision*—Order of dismi:sal 
for default. 

The word 'deoiaion’ in 3. 107 of tbe Aot imp¬ 
lies an adiudioatioD on the merits and does not 
include an order of dismissal (or default. 
(Mookerjee and Beachcroft^ JJ.) Parbabi v> 
TOOLSI KAPRI. 18 C L.J. 128 = 

20 I,C. 1 = 18 0 W.N. 604, 

-—Ss. 107 and 109 —Decision by Special 

Judge— Ord'’.r—Appeal ^himitaitcn, 

G was receded as a raiyat at fired rate by 
the survey authorities and J the landlord 
claimed an enhAucement of rent under 8 *30 (a) 
(6) of the B T. Aot. The Revenue Officer 
deoided tbe case on 30-10 1916 and J appealed 
to tbe Special Judge who on 4-2-1919 held that 
G was an oooupanoy raiyat and not fired rate 
tenant, and all >wed tbe appeal with costs and 
on 8'61919 of his own motion fired Ra. 13-8-0 
as coats of this appeal. No sep irate decree was | 
drawn up and G filed a eeooud appeal to tbe 
High Court on 9 8-1919. Reid, that the appeal 
was barred by limitation as tbe time ran from | 
2-4-1939, the date of the judgment and not ! 
from 8-9-1919 tbe date of tbe additional order 
defining the amount of the coats awarded under ; 
the previous order. Tbe order of 4-2*1919 
in 80 lar as it gave reasons for tbe findings was 
a * judgment ’ and in so far as it made a 
deolaratioD or order, it had tbe efieot and force 
df a decree* The additional order as to tbe 
edets was not an amendment ot the judgment 
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under B. 152 of the 0. P, Code but it may be 
taken as an amendment of the decree but under 
Art. 166, timo runs from the date of tbe original 
judgment and not from tbe amendment and 
S. 5 of the Lim. Aot was not applicable unless 
the grounds on whioh the appeal is baaed, are 
intimately oonneoted with the amendment. 
Per iswffau Ahmad, J. —Tbe word ‘ decision * 
in 8. 107 of the B.T. Aot means ‘ an adjudica¬ 
tion on the merits’. Tbe order for payment of 
costs having already been made by the first 
order dated 4-2-1919, the subsequent order stat¬ 
ing the amount of costs was simply interloou- 
tory and therefore not a part of the final 
judgment. The indulgence whioh can be shown 
under S. 6 of the Lim. Aot must be based upon 
proper materials. Per Jwala Prasad, J- 
O- 20, R. 6 (2) requires a statement of the 
amount of ooels incurred in the suit and the 
Revenue Officer has to give his direotions as 
to costs in bis decision in any ptooeeding 
under Be. 105, 105-A and 106 8. 143 (2) of 
the B.T. Aot making applicable 8. 35 of 
the C. P. Code read with O. 41, R. 36. 
The subsequent order of 8-5-19I9 was not 
an amendment of the decision but it was a 
oompletion of the decision. A party intending 
to appeal from a decision is entitled to wait 
till tbe order as to costs is made in order to see 
if he will have to take objection as to the costa 
while appealing from the decision, and 
the time for appeal luns from that date. 
Tbe appellant having been misled by the 
pcaotioe to prepare a decree as to memo, of 
ooBta separately, 8. 5 of the L’m. Aot was 
applicable. 32 Gal. 908. Foil. (Mutlick, Jwala 
Prasad and Sultan Ahmad JJ.i SHEIKH 


UIjAB V. Maharani Janki Kubr. 

1 Pat. L T 403 = 87 I C 236 = 


-8. iQB—Revenue Officer—Power ot 

revision of any order under Ss, 105 to 107* 
Under 8. 108 of the Act a Revenue Officer 
specially empowered by the Local Government 
in this behalf has the power of revising any 
order or decision passed under 8s 105, 105-A. 
106 or 107 made by himself or any other 
Revenue Officer. This power is not reatrioted to 
revision of the decision or order on the merits. 
{Chaiterjea and MulUck, JJ.) Dhakeswab 
Prasad Narain Singh v- Iswabdhari 
Singh. 80 LC, 862 (2)=22 0.L J. 87. 

--S. 108 —Revision by Revenue Officer 


—If competent, 

8. 108 of the Aot should not be given a res- 
trioted interpretation. A speoially empowered 
Revenue Inspector oannot only oorteot, arithme¬ 
tical, or clerical errors patent on the face of the 
record, but can review, on the merits, his own 
order or revise the orders made by anothet 
offioer. (Mookerjee and Beachcroftt 31.) MST. 
PABBATI V. TULSHI KaFBI. _ ^ 

20 I.G. 801 = 18 G.L.J. 125. 


-Sa. 108-A. and 109 -A.— Correction of 

entries in a Record of Rights— Inherent power 
of Court for preservation of accuracy of records 
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A Beoocd of Bights had been prepared aooura- 
tely but an UDautborizad interpolation had 
been made and was oorreoted by the Settlement 
Offioer, The entry had not been made owing 
to a bona fide mistake of the Settlement Offioer 
or of any of the patties within 8. 108-A of the 
Act and no appeal lay to the Special Judge 
under S. 109-A, therefore there was no seoond 
appeal or revision to the High Court. But if it 
be held that the Settlement Offioer purported to 
aot under S 108-A, an appeal lay to the Bpeoial 
Judge and for his aotion under S. 109-A (2) a 
second appeal lay to the High Court. (Mookerjee 
and Beachcroft, 3J.) BaudohaNDRA SEN v, 
SIRISH CHANDRA BEN. 19 I.C. 916 = 

19 G.L J. 251. 


S. 108-A.— Scope, 


S. lOS-A of the Bengal Tenancy Aot applies 
only to the Revenue Offioers speoially empower¬ 
ed by the Looal Govt, and in substance autho¬ 
rises him to reconsider the matter on the 
amendments, {Mookerjee and Beachcroft, JJ.) 
RAJ MOHAN GUHA V. ADAM GAZIPaTWARX. 

16 O.L.J, 839 = 17 LC. 279=17 C.W N. 025. 


-Sb. 109| 106 —Withdrawal of Applica’ 

tion for settling rent--Subsequent civil suit does 
not lie. 

Where after applying for the settlement of a 
fair rent under S. 105, B.T. Aot, before a 
Revenue Court, the same is withdrawn and a 
suit is filed foe enhanced rent in a Civil 
Court, B. 109, B.T. Aot operates as a bar, 
{Waltnsley and B.B. Qhose^ JJ.) Sasi KANTA 
AOHARJA V, SADIM SHEIKH. 80 Gal. 626 = 
27 G.W.N. 987 = 74 1 0. 1001 = 1923 Gal. 624. 


-;-S. 109 —Second appeal —Decision of 

special Judge is open to. 

The deoieioD of a special Judge is substantial¬ 
ly a decision on the question of the status of a 
tenant and is open to seoond appeal. 43 0. 603 
Ref. {Mookerjee and Cuming, JJ.) Sabat 

Chandra De das v. Taraprabanna Bhut- 

TAOHABJYA. 86 C L J. 333 = 70 I.G. 487 = 

1923 C. 141. 

S. 109 —Scope of—No bar to entertain¬ 
ment of defence. 

Under B 109 of the Bengal Tenancy Aot 
what la barred is the entertainment of an 
applioation or suit and not the entertain¬ 
ment of a defence to an applioatiop or suit. 
{Mookerjee and Cuming, JJ.) Rajbndba 
Narain MAZOMDAB V. Bheie Kadim. 

49 Gal. 878 = 67 LG. 818 = 
26 O.W.N. 788 = 1922 Cal. 578. 

-—8. 109—Decision merely settling rent 

—Decision as to extent of area and liability to 
enhancement is not such. 

Where the deoision of the special Judge In¬ 
volved a determination of two fundamental 
questions in oonneotlon with the tenancy held 
1^7 t)t4 defendant, the extent ol area and 
their liability to enhanoement, it is not a degi- 
eion merely settling rent within B. 109-A of 
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the B. T. Aot and a seoond appeal lies there¬ 
from. {Mookerjee and Cuming, JJ.) The 

MlDNAPDB ZBMINDARY CO., LTD. V. BbId- 
HABI MAHATA. 36 G.L.J. 96 = 

49 Gal. 866 = 67 1.0. 775 = 

1922 Gal. 152. 


-Ss. 109 and 105 — Dismissal or with¬ 
drawal of application under 8. 105 operates as 
a bar. 

An application for enhancement of rent 
under 8. 105 of the Aot which is withdrawn or 
dismissed for default ie an application under 
B. 109 of the same Aot, and a Civil Court has 
no jurisdiction to entertain a suit relating to 
the same subjeot-matter, {Mookerjee, O.J. and 

Fletcher, J.) Abeda Khatun v. Majubadi 
CHOUDHUBI. 24 C-W.N. 1020 = 

48 Cal. 157 = 59 LG. 760= 

38 G.L.J, 301, 


Ss. 109 and 105~.Assessment of fair 


rent—Subsequent suit by tenant. 

After the assessment of fair rent under S. 105 
of the Aot, a subsequent euit by the tenant for 
a declaration that the proceedings under 
Chapter X of the Aot were fraudulent and that 
they were maurasi mokurrari raiyats and not 
tenure holdera and that the lands held by them 
constitute not one tenure but distinct raiyati 
holdings, is not hatred by S. 109, but 3. 109 
bars the plfi’s. prayer for a declaration that the 
landlord cannot realise the rent assessed under 
8. 105. The juiisdiotion of a Civil Court is 
not excluded by B. 109 in regard to a point 
wbioh, though it might and should have been 
raised in a proceeding under 8. 105 read with 
8. 105-A has neither been raised nor decided in 
the proceeding under that section, (Mookerjee 
and Cuming, Jf,) NaWaB BabaOUB OT 
Mubshidabad u. Ahmad Hussain. 

44 Gal. 783 = 28 C.L.J. 586 = 
88 1.0. 698 = 21 G.W.N. 1004 


S. 109 —Eecord of Bights—Nntry in 


Made after decision of dispute^Oorreciness-^ 
Presumption of—Adverse possession. 

When the entry in the Record of Rights was 
made, after the deoision of a dispute, before the 
B.T. Aot was amended by Aot III of 1898, no 
presumption of oorreotness can apply to it. It 
is open to the parties to agree in repudiatihS 
the entry, (Mookerjee and Beachcroft, JJt) 
SOBHAN BAESH V, MAHABAJA BIBBNDBA 

Kishobe Manieya Bahadur 

80 1.0. 989 = 22 G.L.J. 141. 

-Ss. 109 and 108—Dectston of seiiU^ 

ment officer—Effect of. 

The Settlement Court's decision is bic^ding 
and oonolusive unless it is clearly the suc^t 
of an applioation under Bs. 105*^108. The 
Revenue Court’s duty is to asoertain fair^ rent 
from the Record of Rights and bo a sqit for 
a deolaratioD of lands as Lakharaj or held ab 
fixed rates ia not forfeitard: tfkgs 

place los mistakes m SjBleotlnS Oivil pOl^tfl 



m 
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instead of the Revenue Ooucfc tor relief. (Flei^ 

oAir and IZhunon, JJ.) Shashi Bhusan 

HAZaRAH O. ISABAR ALl* 29 1.0. 122» 

19 C.W.N.686. 


-Be. 109 and 105—Conafrwofivfl—Res- 
judioate. 

Where the tenant claimed abatement of rent 
under 8. 51 but no suoh queatiou was raised or 
investigated in the prooeoding under S. 105, on 
a plain and literal reading of S. 109, the poai- 
tion could not be maintained that the suit 
oonoerued a matter whioh bad already been the 
subject of an application under 8. 105. The 
appellant urged a wider ooustruotion to be put 
upon 8. 11. Where it was contended that as in a 
case whore 8. 11, G.P.O., is applicable, a ques¬ 
tion whioh might and should have been raised 
is deemed to have been raised and decided the 
High Court should hold under 8. 109 that a 
matter has been the subjeot of an application 
under 8. 105 whenever it might, if the defend¬ 
ant had so okosen, have been raised and 
decided under 8. 105 read with 8 105 A. Held 
that this contention was unsound. If the 
oonafcruotion put forward by the appellant were 
accepted, words which ace nob found there 
would have to be read into 8. 109. It would 
ba held on the analogy of the doctrine of 
constructive res judicata, that the jacisdiction 
of the Oivil Oouct had been oonstruotivaly ex¬ 
cluded evau when a point had been neither 
raised and decided under 3. 105-A, (Das, J.) 

Maharajah Bahadur Kbsho Prasad 

-SINGH U. BHAGWAT SARAN PANDE. 

67 I C 710=1923 P. 174. 

-Bb. 109, 30 and 103—Fair and equit¬ 
able rent—Second appeal — Maintainabtlitu- 

" No appeal by tenants for determining whether 
certain tenants were fixed rate tenants or not, 
could lie when they have not appealed to the 
Bpeoial Judge and the High Court oould only 
determine I'air and equitable rent, 8. 60 does 
not touch a case where the variation is 6 annas 
on a rental of Rs. 2-8-0 per bigba, (ChafnUr 
O.J. and Mullick, J.) Raja 8INGH v. Kishbn 
BBHARI LADL. 411.0, 499= 1917 Pat 251. 

Sa. 109,105 and 103-A—Co«/licf 6ef- 


ween Civil and Revenue Cjurls avoided by 
8* 109 of the Act, 

The object of 8. 109 being to avoid a conflict 
between Revenue and Oivil Courts, a Oivil 
Court oinaofc entertain under the section, a suit 
regarding the status of persona whioh has 
already been determined by a competent 
.Revenue Oouct in proceedings under 8. lOQ of 
fthe above Aot, IfiO.Ii.J. 67, approved. {Athiti~ 
aonand Kingaford, JJ.) Ram Dayad Pan^Y 
V. Gbnda Tbwari. 1 Pat. L.J. 479 = 

57 l.C. 641 = 8 Pa^. L.W. 59. 

S. 109-1—Appeal lies-^Order of special 


- Jttd^e refuaing to aaide abatewfint of appeal 

Si. lOlg (A) of the Bepgal Tananoy Act ia no 

IfOin an order of a epeotal Jndge 
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refusing to set aaide an abatement of an appeal. 
46 0 638, foil, {Cuming and Panton, JJ.) 

KR13HNADA8 AOHARJBE OHOWDHURY V. 

8AMSAN ALI SHEIKH. 87C L.J. 189 = 

74 l.C. 925 = 1923 Oal. 481. 

—S. 109-A —Second appeal from Special 
Court decision. 

The decision of a Safcfclement Otfioor aa regards 
the increase of rents of a tenancy after measure¬ 
ment was reversed on appeal by the Bpeoial 
Judge on the ground that the land of the ten¬ 
ant is not proved to be in exoesa of the area for 
whioh rent has been previously paid. The 
fiuding of the Judge involving a question of 
fact as well as of law oould be challenged in 
second appeal. Pet SJ^nderson, C* J.i—Second 
Appeal lies with refereuoa to particulars in rei- 
peofc of whioh the rent settlement deoisioa is 
given. Per Mookerjee, J. Second Appeal lies 
provided the decision is not a 'decision settling 
a rent* schema of Chapter X discussed. Pec 
Holmioood, J,—No general rule oan be laid down. 
Eaoh case depends on its oiroumstanoes. Cases 
going beyond simple decision are open to Second 
Appeal. (Sanderson, C.J. Woodroffe, Mookerjee, 
Holmwood and ■Chatterjee, JJ.) JNANADA 
BUNDARNI V. ABDUB RAHMAN, 48 Cal. 608 = 

20 O.W.N. 428 = 33 I C. 148 = 

23 O.L.J. 281. 

- Si. 109-A and Decision--Settling 

rent—Appeal, 

Special Judge’s decision that ho has no juris' 
diotiou to fix fair rent as tho deft, is a trespas 
ser and that the plff. may sue under S. 157, i® 
not a deoisioa settling rent and second appeal 
from it is not barred by 8, 109-A. {Holmwood 
and ChcLpman, JJ.) Kadi Pbosanna IjAO v. 
BHAGABAN WalI 17 O.W.N, 348 = 

17 l.C, 987=17 O.L.J. 481. 

——S, 109-A —Decision fizing area — 


Appeal, 

The section does net bar an appeal from a 
deoisioa fixing the area for whioh the tenant 
must pay rent, {Coz and Chatterjee, JJ.) 
AKBAB ADI MlAN V HIHA BIBI. 

15 1.0. 882 = 16 G.L.J, 182. 

8. 109-A—iJectsioM settling rents* 


A decision determining the enhanoement of 
rent is a “ decision settling the rents ” within 
a. 109-A of the B. T. Act and therefore no 
appeal lies against it. (Chawiier, C.J., and 
Sharfuddin, J.) SajiwaN Mahto i>. GUDAB- 
CHAND Lad. 85 1.0. 678 = 1 Pat. L.J. 409. 

a. 109-A, (3)—Second Appeal—High 


Court^Question of fact—No jurisdiction to dis 
turb—PowerPC/ High Court aubject to limits 
prescribed by 8 , 584 of the C. P, Code of 1882 
(S. 100 of c. P. Code 1908.) 

The right of appeal to the High Court by 
B. 109-A sub-S. 3 of the B. T. Aot, 1386 
is subjeot to 8* 684 of the 0. P- 
Code, 1882 and can only be exercised upon 
the grounds therein mentioned. The High 
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Oourti has therefore uo jarisdiotion under the 
sub'Seotion to set aside the deoree of a Dt. 
Ju'ige upon the ground that he had applied 
the wrong standard of measurement to land of 
whioh the rent was in question. {Lord Buck- 

master.) Nafar Chandra Pal v bhukur 
SHETKH. 46 Cal, 189=*23 C.W.N. 343 = 

9 L.W. 5S2 = S1 LC. 760 = 45 I.A. 183 (P C ). 

-8a, 109-A. (3) and 30 (a) (b)—Appli¬ 
cation for enhancement of rent^Second appeal* 

When the Appellate Court only dealt with 
the question as to whether the enhancement 
of rent was to be under B. 30 (a) or 30 (b) the 
case is one to whioh S. 109 A applies and the 
judge^s deoiaion being one merely settling the 
rent, no second appeal lies to the High Court, 
{Chapman and Atkinson, JJ.) Jaldhari 
Singh v, Bham liAL Mahto. 2 Pat L,W, 

574 = 42 1 0. 342 = 4 Pat. L J, 60. 

- S. 109 (h)’— Applicability of, 

B. 109-B of the Aob which was inserted into 
the Act only in 1907 does not apply to a case 
where the agreement was made long before the 
settlement proceedings, (Mookefjee and Beach- 
croft, JJ.) Bata Mandal v. Manindra 
Chandra Nandi. 19 C.W N. 821 = 

26 I.G, 829 = 21 G.L J, 323. 

-S, 109—Contract against section — Fair 

rent — Settled on basis of, cannot be enforced. 

In every oase where the provisions of 8- 109 
(o) of the Bengal Tenancy Aot are invoked, there 
should be a strict oomplianoe with its require¬ 
ments, The settlement oflSoer has to determ-ne 
in the first place whether the terms of the 
agreement are really suoh that if they were 
embodied in a oontraot, they would not be 
enforced under the Aot, If the oonolusion is 
in the affirmative; he is to satisfy himself that 
the rent agreed upon is fait and equitable. It 
is only in the event of his being so satisfied, 
but not otherwise, that he oan settle such 
rents as fair and equitable. Where the Revenue 
Officer instead of complying with the terms of 
8. 109 (o) passed an order in these terms 
“The tenant agrees. Though the increase is 
rather large, the attested compromised rent 
may be settled as fair and equitable." Held 
that 8. 109 (o) did not contemplate settlement' 
of fair and equitable rent on the basis of such 
an ambiguous order and in aooordanoe with a 
oontraot, whioh oontravenea the provisions of 
theB.T. Aot. {Mookerjee and Chotener, JJ.) 
Moydhannbssa Bibi V, Satis Chandra 
Girl 87GL.J. ii8= 

70 I.G, 888 = 1923 Gal. 438. 

—8. 109 {c)—Mortgagee in execution of 
mortgage decree becomes purchaser — Whether 
mortgagee auction^purchaser bound by such 
agreement under 8. 109 (c), B.T* Act. 

Where a mortgagor while in posaesston made 
an agreement under S. 109 (c) of the Bengal 
Tenancy Act with the tenants that they would 
pay thenoeforth nagadi rent instead of produot 
rents and the rate settled on oonipromise was 
found ooosiderably lower than the fair cent 


whioh would have been settled on oommutation 
and where it was found that the low rate was 
entered into on condition of a heavy nazarana - 
because the mortgagor saw no means of saving 
his property : Held, that the mortgagee who 
subsequently purohaaed the property in ezeou- 
t!on of his mortgage deoree was not bound by 
the said agreement made under 8. 109 (c) of the 
Bengal Tenancy Act. {Couits and Sultak 
Ahmed, JJ). MATHURA RAI v. BABU MAN- 
DID DAS. 1 P.L J. 392 = 36 1.0. 808 = 

3 U.P.L R. (Pat.) 39= (1921) Pat. 168. * 

-S. Ill —for alteration of renf— 

Statiment as to rent in previous suit, if admis¬ 
sible in evidence. 

In a suit under 3. Ill, B.T. Aot for altera¬ 
tion of rent, the statement of the deft, in a 
previous suit as to rent paid by them is ad¬ 
missible in evidence. Though no finding as to 
rent was given in the previous suit and the 
present suit for alteration of rent was brought 
3 months after the final publication of the 
Record of Rights, the suit should not be dis¬ 
missed but sent back for trial de novo on the 
merits. iChatterjee and Walmshy, JJ.) HlRA 
KOER V, Lachuman Gope. 

21 I.G. 958=19 C.W.N. 1141. 

-S. ill-K —Maintainability of, suit 

under. 

Suit under S. llLA is maintainable al¬ 
though a claim under S. 104-H is barred by 
limitation. iChatterjee and Panton, JJ.) 

8ALAN MBAH tJ. BEORBTART OF STATE FOR 
INDIA. 63 l.C. 669 (Cal.). 

-8. 111-A —Application of. 

The proviso to S. 111-A applies only where 
the Record of Rights was framed in pursaande 
of an order made under 8. 101 sub-seotion (3) 

(d). (Mookerjee and Cuming, JJ.) NAWAB- 
BaHADUB of MURSHIDABvD V. AHMAD' » 
HU8SA1N. 44 Gal. 783 = 38 I.G, 898= 

23 G L.J. 886 = 21 C.W.N. 1004. 

-S. ±11-A—Limitation. 

A pl£E. who bad appealed against the entries 
in the Record of Bights, and the appeal having 
failed, filed a suit. The suit came under 
a. 111-A. {Fletcher and Richardson, JJ.) 
Kumbda PROSANNA BHUIYA V, Bboy. ot 

STATE. 80 I.G. 258 = 19 O.W N. 1017. 

■S. 111-& — Limitation — Record of' 
Rights —Nuif to correct—Bengal Tenancy Act* 

The period of limitation forgetting deolara-- 
tory relief in respect of entries in a Record of 
Rights is six years from the date of publioation 
of the Record of Rights. {MuUick, J.) AMIRUD- 
DIN V. SaIDUR RAHMAN. 88 I.G. 488= 

1 P.L.J. 78. 

-S. 111-A. Proviso^Consfruefion. 

The Fioviso to 8« 111-A of the Aot must ho- 
striotly oonstrned. (Sanderson, C.J. and Afoo*^ 

kerjee, J.) Midnapub Zamindabi. Cd.. 

8KOBETABY OF STATE. 44 Cal. 888^ 

iO I.O. 96=21 0.V.II. 

9 % 
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8. III B—o/. 


Xhe eSoot of B. 111*B of the Aot is that 
aubjdot to B. 109. the landlord and tenant are 
at liberty after three montha from the date of 
the oertifioate of final publication of the Beoord 
of Rights, to seek any remedies open to them 
in the ordinary Oivil Oourta. (Ric/iardson and 

B$achcrolU JJ) Dhananjoy Manjhi v. 

UPBNDBAHATH DBB. 46 1.0. 428 = 

22 C.Wi N. 688. 

-S lli-B—ilficorci of Rights, publica¬ 
tion o/—5tti< three monih^t for determin¬ 

ing whether relationship of landlord and tenant 
arises—It lies* 

A suit raising substantially the question 
whether the relationship of landlord and tenant 
exists between the piffs* and defts. must fall 
under 8. 111-B of the Act if brought within 3 
months of the final publioation of the Record 
of Rights. (Richardson and Newbould, JJ.) 
ABATU Mira v. Mani Jena, 201.C, 306 (Cal.). 

■S. 111-B (b) and (c)—Scope o/—C, P. 


Code. O. 7, Rr. 10 and 11. 

A suit involving issues mentioned in (6i and 
(c) should not be dismissed but should be 
treated as if instituted on the day following 
the expiration of the period of three months 
alter the publioation of Record of Rights. The 
plaint however should be returned or rejected 
under Rr. 10 or 11. {Chatletjee and Richardson. 

jj.) PRAN Krishna saha v Kbipa Nath. 

21 O.W.N. 209 = 35 I.C. 76 = 

29 C L J. 17. 


-S. 118—Increase o/ rent of waste. 


Where waste lands are included in the 
holdings of a tenant for purposes of reolamation 
and it is stipulated that on the.r being culti¬ 
vated, they should be assessed at aettlement 
rate of rent, neither 8. 113 nor any section 
will bat the increase in the rental. \Casvers3 
and Doss, 31.) JOGESH Chandra Ray v. 

MAKBULAB 

38 1.0. 598 = 21 C.W.N. 534. 
•8.118 —Applicability —Scope of. 


8. 113 applies to the rents finally settled 
under the provisions of Chap. X but it does not 
apply to rents otherwise settled, nor to mere 
entry of existing rent in a Record of Rights. 
It is not limited to cases where there was no 
dispute between the landlord and the tenant 
as to the oorreotoesa of rent settled. {Chatterjea 

and Rtchardson. 33.) Mbyajan 3?* 

JOYMAIitiA# 84 I.C, 32 = 21 O.W.M. 546, 

—S, 114 — Cost of survey and settle 


BENGAL TBNANOT AOT (Vlll of 1885), 
8. 115, 

was to be payable to the lessor if it was asaessed 
on the lessor’s inoome.' Under Chap. X of the 
B. T. Act the plfi. had to pay to Government 
his share of the cost of Cadastral Survey and 
Befctlement under 8. 114. In a suit by piff. 
against the deft, for the sum, held, that the 
assesement under 8. 114 was not upon the 
but upon certain persons in respect of the land 
and so was not recoverable under the paint 
lease terms. (Mookerj(e, A.O. J. and Fletchtr, J.) 
BEJOY Singh dudhuria v. Hem Chandra 
CHAUDHURI. 62 I.C. 928 = 83 C.L.J, 849, 

S. 115—Scope o/. 


a. 116 of the B. T. Act does not oome into 
operation at all until all possible prooeedmgs 
under Chap. X have been exhausted. If dis¬ 
continuous receipts for rent produced by the 
tenant show that rent has been paid at the 
same rate for the years covered thereby, the 
Court may, by an applioation of the principle of 
continuity, infer that there has been no oh»mge 
in the intervening periods. 36 C.Ij.J 336, Rel. 
{Mookerjee and Walmsley. JJ ) NabENDBA 

liAD CHOWDHURY V. BENODE 

SaDHU khan. 27 0 w N 740- 

1924 Cal. 148. 


Ss- 119 and BO—Cfas/i of presump- 


lions—Presumptions as to fixity of rent—Entry 
in record of rights, 

8. 115, Bengal Tsnanoy Aofc, provides against 
clashing of presumptions. It will not permit 
the presumption under 8, 50 of the Act to 
override that raised from the record of the 
particulars under Chap. X. It will not be 
reasonable to suppese that the Legislature in¬ 
tended by enaoting 8. 116 to preclude evidence 
of uniform payment of rent for the statutory 
period in support of the entry of fixity of rent 
in the record of rights where such entry is pre¬ 
sumably based on the evidence of such uniform 

payment. It will be shutting out a very valu¬ 
able piece of evidence in favour of a oempara- 
tively weak one, If the tenant succeeds in 
proving a uniform payment of rent from the 
time of the Permanent Settlement, the rent 
shall not be liable to be iooreased whereas the 
presumption of the oorreotness of an entry in 
the record of-rights though based on such 
uniform payment is only a rebuttable one, 
{Riihardson and Suhrawardy. JJ.t RASH 

BehabiGuha V , Dwabka Nath BA^DO- 

padhya 27 C.w N. 936 = 

padhya. ^ ^ 401 = 1923 Cal. 865. 

Ss. 115 and 50—Record of rights— 

A A * 3 ^ ^ ^ A A ^ ^ A M A 


ment is on ossessment on persons in respect of 
land. 

A. puttii laase under the plfi. ran thus: 
•Shonld any tax, toll or rent or whatever 
^hm under whatever denomination, be BBaeased 
lufutora, the same shonld be paid by the leeaee 
in they were acBeaBed on the two taluks bat it 


Finality of—Presumption does not arise. 

Once the record of right becomes final, a ten¬ 
ant cannot in view of the provisiODB of 8. 116 
of the B. T. Act claim the presumption under 
8. 60 of that Act. In 8. 116 the expresaion 
“ thereafter” means after the particulars have 
been finally recorded after recourse to all the 
provisions contained in Obap. X for the attain¬ 
ment of finality in this respect. 37 0. 30, foil,; 
45 0. 930 ; 611.O, 662, Ref, ; 12 O.W.N. 904, 
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not Foil, (Moohtrjee and Cuming, JJ.) Pras- 

ANNA Kumar sun v, durga Gharan 
Chakrabarty. 

36 O.L.J. 291 = 49 C. 919 = 70 1 0. 537 = 

26 O.W.N. 947 = 1922 Gal. 146. 


m 


-S, 113 —Presumption under S* 60 

cannot be rebutted after publication of record* 

Kebufctal ol presumption under B. 50 
is permitted before ibe publioation of Record of 
Rights, Tenant ig precluded after the publi¬ 
cation of the Rights under this section. (Ghat- 

iarjee and Panton, JJ.) Baman Das v* Sadhu 
Majhi. 64 I.C. 449 (Cal.), 

-;—S. 113 ——Use and occupation 

--Suit for—Title of plaintiff declared, 

A suit for damages for use and oooupation 
without asking for a declaration of title is 
maintainable where the piff-’e title was declar¬ 
ed in a previou? suit as against the deft, and he 
obtained symbolical posseseioa and had also 
asserted sucoesslully on previous oooasions his 
right to get such damages, {Mookerjee and 
Car7iduff, JJ*) GiRi Narain Chatterji p 
MODHU SUDAN MOOKERJI. 18 I. C. 751 = 

17 G.W.N. 324. 


-- lig —Presumption under S. 50 

cannot be relied on after publication of record. 

Under S. 115 a tenant oannot rely upon the 
presumption under 9. 50 (2) after the final 
publioatioD of the record of rights except in a 
suit instituted under 8, 106 ohallenging the 
entry itself within three months from the date 
of its final publioation, {Das and Buchnill, 

JJ.) Gobind Lad Sijuar v* Ram Saran 
IjAD, 68 I, 0. 438 = 2 Pat. L T. 642, 

S. 118—Scope of* 

The section aims at oonoludiug once for all 
the question of tenant's status so far as 
uniform payment of rent for 20 years is oon- 
oerned, but it does not bar the proof of tenancy 
from the time of permanent settlement by any 
other means as for example by producing origi- 
nal grant. (Jwala Prasad^ J.) Janki Kuer 
V. Hiranand Pande. ,88 I.C. 25 (Pat.). 


- 8. 116—Khas Ehamar Tenants* 

The term * non-ocoupanoy raiyats does not 
include tenants of khas kkamar lands. {Wood- 
roffe and Ghowdhri* JJ.) Dwarkanath 
Ohowdhuri V* Tafazar Rahaman, 

44 Gal. 267 = 89 I.C. 64 = 20 O.W.N. 1097. 


8a. 116 and 181—Khudkast—-Zerait 
land--^Jagir~^ Service — Tenure, 

"Khudkast ” does not mean zerait or private 
lands of the proprietor within S. 116 of the 
B. T. Act. Nor do the words *'jagir khud^ 
kasht land” oeoeessrily mean a service tenure 
within 8 191 of the B. T. Act. {Jwala Prasad, 
J.) DEONATH MISRA V. AMAB SiNGH. 

48 1. C. 418 (Pat.). 

8* 116* 8ch. Ill, Apt 1 (a)—Zerait 
Land^Non-oceupancy rights — Accrual o/— 

:^jeein^nU 



BENGAL TENA^^OY ACT (VIll qf 

8 . 120 . ■ 

* G 

8. 116 is no bar to the aoor^l of non-ooou- 
panoy right in Zerait land and a suit to eject a 
tenant of Zerait land on the ground of efflux 
of time must be brought within 6 months from 
the expiration of the term, as provided in 
Sob. Ill, Art 1 (a) of the Act. (Ghamier, 

O.J ) Janki Singh v. Jagabnath Dass, 

3 P.L.W. 103 = 42 I.C. 177 = 1917 Pat. 318. 


in zerait. 


S. 116—ilc^wiatfton of occupancy right 


Where the land is ecraifland and a person 
occupies it like a licensee, 8« 116 applies and 
occupancy rights are not acquired. (Mullich 
and Jwala Prasad, JJ.) Udai OHANDp. JANG 

Bahadur Singh. 2 Pat. L.J. 853= 

40 LG. 500 = 2 Pat. L.W. 118. 

-S. 118-OccMpawcp right in Zerait 

lands* 

8oh. Ill, Art, 1 is not applicable in the case 
of zerait lands. No right of oooupanoy or non- 
oooupanoy can be acquired in zerait lands. 
Hence 8oh, III, Art, 1 does not apply to a suit 
for ejecting a tenant from such lands as that 
article only applies where occupancy rights 
exist. (Atkinson, J.) JANKI 8INGH v* JAGAN 

Nath Das. 39 i.c, 389 (Pat.) 

■ 8.120—Zeroif land—Occupaacy rights 
cannot he created by contract or grant’—Kvidence 
—Section does not exclude any evidence fehvanl 
under the Evidence Act* 

The Bengal Tenancy Act does not pretend to 
enumerate the different modes by which rights 
of oooupanoy could be acquired at the 
time when the Act came into force ; it merely 
saves such rights as had already been acquired. 
The acquisition of oooupanoy rights by grant 
was, up to the passing of the B.T. Act, foreign 
to the law of Bengal, There is nothing in 
either 8. 20 or S> 21 or in any ocher section of 
the B.T. Act which provides that a tight of 
occupancy can be acquired either by grant or 
by contract, An oooupanoy right is inherent 
in the status of the raiya^ and is not the land¬ 
lord's to grant. If a landlord confers ooQnpanqy 
right on a tenant in aecait land that does oon- 
vert the zerait into raiyati land for all time. If 
a question arises as to tbeoharaoter of the land 
purchased by the landlord from the tenant 
there must be an enquiry as to the original 
ohacaoter of the land. If it was originaUy 
raiyati land the landlord oannot by getting khaz 
possession treat it as zerait. But if it is proved 
that the land was zerait land within the mean¬ 
ing of 8. 120 of the B.T. Aot, the land regains 
its character as such if it o^mes into thepoasp^- 
aion of the landlord. The tenant wit^ 
the land is settled subsequently oannot acquire 
the rights of oooupanoy in it. Wbpn q qussMon 
arises as to whether the lan^ v^hiph is olaimSd to 
be zerait land is in faot zerait land an assert^ qf 
title on the part ofihe landlord and oon^muD,ioa- 
ted to the tenant before 2-8-1883 will be oonji^q- 
sive evidenoe in hie favonr. ABsertions alter uat 
date though not oonolueive may be taken 
ooDsideratioD as evidenoe in favour blf /tbs 

. - Mix • . - ' • 
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landlord. There is aothiog in B. 120 which tells 
the Ot^il Ooiuts definitely and clearly that they 
are 16 eholuM from their consideration that 
which ia relevant evidence under the Evidence 
Act, and when they are bound to regard under 
3. 120 paragraph (2), of the Act. (Das and 
Kulwant Sahay^ JJ.) Mahab4JAH Kesho 

PBAfiAD aiNOH t). PABAMESHRI FRASAD 

BmaB. a Pat. did 1928 Pat 69 => 

d Pat. L.T. 126==>1 Pat. L.R. 111== 

71 1.0. 902 =>1923 P. 276. 

——S. 120—Zarait land-^Recital in Lease 
—Is no evidence-- Survey record, presumption 
from, is a rebuttable one* 

A description of a land as esrait in a lease 
will not be any evidence to show that the laud 
was really eerait for there must ba evidence 
under B. 120 to show either that the land was 
held in the seer cultivation of the landlord for 
12 continuous years immediately before the 
passing of the Act or that it wa^ recognised 
by village usage as proprietor's Khamar, 
zeraitf Beer Nig Jote or Eamat. Clausa 2 
of 3. 120 allows the evidence of the laud 
being specifically let as proprietor’s private 
land, before the 2Qd of March 1883. The 
presumption afforded by the survey of record of 
rights is a rebuttable one. {Jwala Prasad and 
Buckniil, JJ.) Beni Ohoudhubi u. Tbi- 
nOKENATH TKWARI. 1922 P. 429. 

—S. 120— Recitals in deed — Not excluded. 

The recital in a mortgage by the landlord 
that the mortgage property is zerait land is 
admissible in evidence against him as an ad¬ 
mission. Recitals in a mortgage deed in favour 
of a third person are not excluded by 8. 120. 
ICoutts and Sultan Ahmad, JJ.) Ham Khei«a- 
VTAN V R4m Nath. 1 Pat. L T, 640. 

——B. 120 (2)— ^*Any other evidence^' 
maaninp of—Policy of—Legislature, 

An admission by a tenant in his previous 
deposition is admissible “as any other evidence" 
under 8. 120 (2). Assertions of wituese to the 
efieot that the land was cultivated by the land¬ 
lord as eerait ace admissible and the mere 
execution of kabuUyat is no evidence that the 
land was zerait though it might ba taken into 
oonaiderstion along with other evidence. The 
Policy of the Legislature is to prevent a Zemin¬ 
dar from absorbing the raiyati lands of estate 
and converting them into his private lands. 

(Mookerjee and Carnduff, JJ.) Akhju Singh 

V. JAGANNATH FBASAD. 18 l.C. 1 (Oal.). 

—— S. 120 (2)— “Artp other evidence** — 
Admissions in Kabuliyat— Inadmissibility — 
Bight of occupancy not barred by agreements, 

a. 120 (2) (a) of the B T. Act makes inad- 
nissible in evidenos, docaments executed 
between landlord and tenant containing 
adnfiflBion ak Vo proprietor's Kamat r!);hts and 
thaAVftBd6e'6l hi^pkndy rights in the tenants. 
Where the terms* fn'd 'Mdse tjdh'ieihplate that 

to be '<htl<i4ated by the lessee and 
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8. 117-A. 

rent in cash or kind was to be paid to the lessor, 
the lessee becomes a raiyat and not tenure- 
holder. The words ** kkudkasi*' does not oon- 
olusively connote proprietor’s private or eerait 
lands “ Any other evidence that may be pro¬ 
duced " in S. 120 (2) of the B.T. Act should 
not be oonstrued in a restricted sense especially 
where the question is raised before a Civil 
Court. Bub-8. (2) merely directs a Revenue 
Officer as to the evidence for which he is to look 
in coming to a decision. 20 C.W.N, 14, 
17 Gal. 466, 7 O.W N. 400, ;13 C.W.N. 661, 
13 O.W.N. 135, 1 G.L,J.i466, Ref. {Coutts and 
i JJ.) SUKan SAG v. Kabu Mahton. 

9 Pat L.J 87= (1920) Pat. 181 = 
94 1.0. 652^1 Pat. L.T. 13. 

——S. 120 (2) (a)—“ Evidence**—Recital 
in a Kabuliyat after 1383— If admissible to 
prove —Zerait. 

The words “ any other evidence ” that may 
be produced in section 120 (2) (a) does not 
include evidence contained in an agreement 
between landlord and tenant. The recital in a 
kabuliyat executed by the tenant after 2nd 
March 1883 is uot admissible in evidence to 
prove that the land is {Mookerjee and 

Beachcrofi, JJ ) Ganpat MahtoN v. RishaL 
8INGH, 33 l.C. 978 = 20 O.W.N. 14. 

-S. 121 —Distraiiiton 2nd December for 

rent due on 1st is valid—Penal Code, Ss, 143, 
424. 

Order of distraint under S> 121, made on 2Dd 
December for rent payable on let Dejoeraber is 
not illegal. Hence if the raiyat’s crops are 
attached and he goes to the land and outs the 
crops in spile of the attaohment and protest of 
the attaching officer, be is liable to be prosecu¬ 
ted under 8s. 143 and 124 of the Penal Code. 
(Sanderson, C J. and Mookerjee^ J.) 8UPDT, 

AND Remembrancer of Legal affairs 
V, Kajal Hoaldar. 

33 0,L.J. 24 = 25 C.W N. 209 = 
62 I.G. 187 = 22 Cr. L J. 491. 

-- 8. 140 —Scope of—Distraint—Remedy 

against. 

a. 140 of the B.T, Aot does not afford the 
only remedy against a di^itraiut made errone¬ 
ously or on insufficient materials. (Holmtoood 
and Carndvff, JJ.) MADHAVANand RAM tJ. 
Madhu Mahto. 27 I.O. 812 (Oal.), 

-S. 143— Suit for katiari dues and for 

rent—Distinction—Small Cause Court — Juris- 
diction» 

A .suit for Kaliari dues is a suit for money 
and io thus oognisable by 3m. Cause Court. It 
is not the same thing as a suit for agricultural 
rent, (Roe, J,) RAMESHWAB BINGH V. BIKAN 

Mamin. 86 I.O. 600 (Pat.). 

- S. 147-A— Scope of, 

S. 147-A of the Bengal Tenancy Aot gives 
efieot to the whole scheme of the Aot. vie., to 
prevent the landlord from oiroumventing the 
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provisioas of the Aot to the detrimeot of the 
illiterate teDant. {Suhrawardy and Cuming, 

JJ.) Nafar Chandra PAii Chowdhury v. 
Bhasi Modax. 65 l.C. 881 (Oal.)* 

-B. 147-A — Non-compliance with — 

Objection cannot be taken in execution proceed¬ 
ings. 

Under a oompromise in a rent suit, the deft, 
took some more land and entire rent was hxed 
for the whole laud, original and additional. 
The Court did not in passing the decree, comply 
with S< 147'A. Held, that the cbjeotion oould 
not be taken in exeoutioD proceedings. (N.R* 

{Chatterji and Newbould^ JJ.) Hemchandra 
OHOUDHABI V. CHANDRA MOHAN NAMODAS. 

60 1 0. 204^24 O W N. 1010, 

S. 147-A —Raiyat holding under fixed 
rent — Compromise. 

A tenant in possession of a holding fora long 
time and having acquired a right of occupancy 
cannot by any agreement contract himself out 
of that right nor oau a oompromise decree not 
passed in accordance with 8. 147-A of the B.T. 
Aot have thai; eSeot. (Huda, J.) SHEIKH 

NASARAT V. Kali Das Chuokerbdtty. 

54 1.0, 780 (Cal ). 

-B, 147'A.—Compromise decree not 

complying with terms of the section is anulliiy. 

Where the provisions of 8. 147-A of the B.T. 
Aot have not been oomplied with a oompro¬ 
mise decree fixing the rent as between a 
landlord and tenant is a nullity and no effect 
can be given to it. 17 C.W.N. 496, Bef. The 
fact that the rate of rent recorded in the 
oompromise was also recorded in the partit¬ 
ion proceedings can make no difference. 
Where the original rate of rent is known or 
proved (as by an entry in the Record of Bights) 
it is not open to the parties to efieot an 
enhancement of rent under the cloak of a oom- 

ptomi8e.(Boss, J.) KUNJ Behari Chaudhury 
V, Oharan 81NQH. 72 l.G. 40 (Pat.). 

-S. i.M-h'-Applicability^Suit between 

landlord and trespasser is not governed by 
section. 

If a tenant who holds over after the expirat¬ 
ion of the term of his tenancy is sued bona fide 
in ejectment as trespasser and the suit is 
compromised by recognition of the tenant as 
occupancy tenant from the date or the oompro¬ 
mise, the eubanoement is not illegal under 
Bs. 29 and 147 of the B.T. Aot as the suit 
fa between landlord and trespasser and not 
between landlord and tenant. iCoutis and 
Adami, JJ ) BHEOGOBIND BINGH i> MAHA- 

BIR Mtsser. 4 Pat. L T. 801- 

(ig22i Pat. 319^71 l.C. 143»1922 P. 654. 

-8. 147-A— CoMsenf decree in contra¬ 
vention of—Not a nullity, 

A consent decree passed as between a land¬ 
lord and tenant in contravention of the provi'* 
aioD of 8. 147 (a) of the B.T. Aot is not a 
nullity and it oannot be set aside in a separate 
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suit or questioned in collateral proceedings. 
{Das and Adami, JJ. ) DEOIjAGAN BlNGH v. 
MT. GULBANSI KOER. 69 l.G. 616?» 

1 Pat. L.R. 43. 

- S. 147-A— Compromise-^Legality, 

A compromise decree, if passed in contraven¬ 
tion of 8. 147 is a nullity, 17 C.W.N 496. Poll. 
{Ringsford, J.) OhAND GORAIN v. KHUB LAL 
MAHTON. as 1.0. 445 (Pat.). 

-S. 147 A {2)—GompYQmise^Repudia, 

lion before decree—Power to record compromise, 

A Court can inquire into and give effect to a 
lawful oomprcmiee even if one of the parties 
repudiates or robiles from it in Court. B. 147'A, 
Cl. (2) of the Aot provides for such power. 
{Miller, C J. ana Jwala Prasad, J ) Uttim 
8AHU V, Arzani, 46 l.C. 229 (Pat.). 

-S. 147-B— Record 0 / Rights—Presump- 

lion as to. 

The presumption of acouraoy attaching to an 
entry in the Record cf Bighss Is rebutted by 
evidonce of a long course of conduct to the con¬ 
trary. (Mookerjee and Beachcro/t, JJ«) FAZAL 
Imam v, Sukor Mahton. 

28 l.G. 442^19 O.L.J. 388. 

- S. 148 —Proccdwre under, is summary 

— Questions of title may be gone into. 

The procedure under 8. 148, Bengal Tenancy 
Aot is not a special but a summary one. There 
is no rigid rule of law that in a rent suit pro¬ 
perly so called and filed under 8. 148, a ques¬ 
tion of title may not be determined if it arises. 
Even if a claim which is not for rent is inolud- 
ed in a suit tried under that section, there is 
no lack of jurisdiction on the part of the judge 
to deal with the claim* Where a suit for rent 
against the tenant and an alternative claim for 
money had, and received, was tried under the 
summary procedure prescribed by S. 148, the 
jurisdiction of the Court is not in any way 
afieoted and the decision will be binding* 
{Rankin and Buckland, JJ.) KRISHNA KUM- 
ARI BASU V, NAGBNDEA PBASAD BASU. 

27 G.W N. 716 = 50 0. 807»1923 Oal. 699. 

- S. 148— Sz parte rent decree — Relation’- 

ship of landlord and tenant—Presumption ot 
continuity—Evidence Act, 8. 109—Proo/ to the 
contrary — Onus, 

Where a plfi. obtained a decree against the 
predecessors of the defts. for rent, the decree 
established that, at the time it was passed the 
relationship of landlord and tenant existed bet¬ 
ween the parties and in the absence of proof by 
the defts, that relationship had ceased to exist 
since the passing of the decree, it must be pre¬ 
sumed to be finally determined between the 
parties that the relationship of landlord and 
tenant existed between them. (Jenkins, 0«J« 
Ooxe and Ray, JJ.) Hohamuad QOWHAR 
ALI P. BAHIBUDDIN 8BBIKH. 

28 1 , 0 , 888 - 
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SIRML TBNJLNOY AOT (VIII of 1865), 
B. li8.A. 

.. f -'— 81 . 1I8’A, 188-B and 169—Eent sa^a 

^Occupancy holding—Auction purchaser of an 
if^TBSt^Oo sharer landlord suingjor his share 
of rent^Entire body of landlords suing for rent 
—Auction purchaser of share not made a party 
^Effect of, 

OO'Bharei laadlocda having separate realisa- 
tioa ot vents in respeot of thsic shares, are ea- 
titled to tealiae their share of rent separately. 
Bat suoh an arrangement expressed or implied 
.merely affeots the right to sue separately and 
in no other respeot modihes the terms of the 
holding and the rights to bring the tenure to 
sale for arrears of rent remains intact. 30 Cal. 
331 R^f. In the absence of any sub-division of 
the oooupanoy holding with the consent of all 
the landlords, the right of the entire body of 
landlords to put up the entire holding to sale is 
not affaoted by the putohase of the holding at 
the sale held in execution of the decree obtain- 
ad by some of the co sharer landlords for their 
shares o! rants. A pucohaser of a share of aa 
oaoupanoy holding in execution of a decree for 
rent obtained by some of the ao-aharec land 
lords, is in the position of an . uncegieoeced 
transferee* 9 O.W N. 134 Raf. He is not a 
neoeaaacy party to a suit brought by fcha entire 
body of landlords lor entire rent. S. 149-A of 
the Aot is an enabling section. A co-shacet 
landlord is given the right to proosed with the 
suit for hi« share only of the rent where he 
is unable to ascertain whether any amount 
is due to the other oo-sharer. A oo-sharec 
landlord hag a tight to claim the whole rent 
on behalf of the entire body of landlords. 35 
Gal. 331 (344, 345) ref. It is only in a case so 
framed that the decree has the eSact of a cent 
decree. The mere fact that something was 
claimed that was not properly due will not 
make the decree any the less a rent decree l 
SG.W.N. 172 Raf. {Chatterjeeand Pearson■) 

SASTI OHARAN CHAKRABABTY V. AKOBJAN 

BIBI. 2B C.W.N.639 = 33 O.L.J. 30 = 

64 l.G. 591 = 1922 Qal. 243. 

-S. 148* A —Nature of Suit under. 


A suit under 3. 14S-A of the Act should be 
to recover the whole of the arrears due and 
not the entire rent payablo for the holding. 
18 C.W N. 1016 foU. ; 27 G.D.J. 101, diat. 
{Ghatierjee and Pearsoyt, JJ.) ProfuEjIjA 
Chandra Ghosh v, baburam Mandad. 

63 10. 1 = 34 G.L J. 482. 


——Ss. 148-5 and 138-B—Saie o/ tenure 
in execution of rent decree, 

A sale of a tenure in execution of a decree for 
rant without serving a notioa under 8. 158-B 
upon the oo-sharec landlords is not a nullity 
but has the effaot of a sale under a money de- 
oree. {Ghatierjee and PantoUt JJ.) Norbn- 
DRA BHU8HAN ROYV* JOTINDRA NaTH ROY, 

33 l.G. 402 iCal.) 

I 

■ .—a, 148-A—Co-sAarcr Landlord^Right 


‘ ie apply. 

When some oo-sharer landlords brought the 
'dalaulting tonnro to sale under, a deoroe lot 


BENGAL TENANOY AOT (Ylll of 1886), 
8 148-A. 


rent in a suit fra 


II 


ed under B. T. Aot 8. 146-A 


the remaining oo-sharer landlords oan apply 
under C.P.O. O. 21, R. 90. (ITdunon and Gum- 
inp, JJ.) Warendra Bhusan Roy v. Jatin- 

DRA liATH ROY. 30 1.0. 829 ■*= 

23 G.W.N. 619. 


— —S. 148-A—Rcnf—Co//ccfton of by some 
co-sharers^-hiability of others. 

When some of the co-sharers have recovered 
the whole rent, asserting only an eight annas 
iuteceet in the superior right, they ace bound 
to m^ke over half of the rent collected to the 
owners of the other half of the proprietary 
right. (Newbould and Panton, JJ ) ISWAB 
DADIN V. GIRINDBA KUMAR NAO. 

48 1.0. 726 (Oal.). 


— -'—8. 148'A —Cosharer landlord — Sepa¬ 
rate share of rent^TMal rent — Decree^ form of. 

Co-sharer landlords who by arrangement with 
the tenants oollect their shares separately and 
have in previous years brought separate suits 
for recovery of their dues, can sue jointly for 
the total amount due to them under the terms 
of the original lease, which oan be enforced by 
all the co-sharers together, without the consent 
of the tenants. But if a plaintiff seeks to avail 
himself of the special provisions of 8, 148-A of 
the Act, he must in his plaint seek to recover 
the entire amount due to himself and his oo- 
shacers. The nature of the decree to be made 
in the suit depends upon its true oharaoter. If 
it is a suit for the share of the rent recoverable 
by the pUintifi separately by reason of the fact 
that he has on previous occasions collected that 
sharer of the rent separately from this oo-eharer, 
the deore<3 will be a money decree ; if, on the 
other hand, it is a decree properly framed under 
B. 148-A, the decree will operate as a rent 
dsoree capable of execution under the special 
procedure prescribed by the Bengal Tenancy 
Aot. { M-ookerjiC and Walmsley,JJ) Baikantha 
Nath sen v, ramapati Chattbbjeb. 

43 1.0. 767 = 27 G.L J. 101. 


--S. 148-A—Teriani of a co-^harer land¬ 
lord—Under separate agreement—Effect of such 
tenancy on the co-sharer landlord. 


Where a tenant of a oo-sharer landlord has 
executed Kabuliyat respaobiug his share of the 
lands in his holding and enters into a separate 
agreement of tenancy, suoh oo-sharer landlord 
xa,\\ Ka nonaiderp.d. not as a ioint landlord but 


soparatejlandlord. {Jenkins, O. J. and Chaiterjee, 
J.) 8APABUDDI V. FAZAD HUQ. 

30 I.O 414 = 21 0 L.J. 892. 


-—Sb. 148 A and 138-BDwe”— 

Explained—Suit for whole of the arrears— 
EffeU Co-sharer landlord's, meaning of, 

“ Rant Due” in S. 148'A of the Aot is not the 
rent payable under the contract but tbe rent 
actually in arrears, so that a suit for recovery 
of tbe whole arrears due is in essence a suit for 
rent due to all co-sbarers and if a decree is 
obtained, the holding will under 8. 168-B pass 
to the parohaser in execution. The oo-sharer 
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BENGAL TENANCY ACT (YIII of 18BA), 
S. 148 A. 


BENGAL TENJ^CT ACT (VIII Of 
8. 148H. 


lADdlords ace the entire body of parsons entitled 
to ooUeot cent andit is not neoessary that the 
interest of eaoh should be of the same degree. 
(Mookerjes and Beachcroft^ JJ.) Bbohuanda 

Nath dbh v. Hemchandba Mitra. 

23 l.C. 981^18 C.W.N. 1016. 

■■ — Ss. 148-A—and 188—Co-sharer land- 
lords—Suit for rent by one when lies* 

Where a tenant makes a oontcaot by wbioh 
he is liable to pay rent to asTeral oo-shacecs 
jointly, one oo-Bhacec oannot maintain a suit 
for the whole cent. 8. 188 of the B. T. Aot 
demands that landlocde shall do jointly any¬ 
thing which they ace under the Acts required 
or authorised to do, but there ts nothing to 
prevent one oo-sharer from bringing a suit for 
the whole cent after making the oo-sharera who 
refused to join aa plaintiff?, defendants in the 
suit. 35 C. 331 Baf. Again if a oo Bharor can 
prove that there is a oontraot express oc implied 
by which a tenant is liable Co pay him his 
share of the root separately, then he may 
bring a suit for that part of the rent without 
joining his oo-sharers as defendants, but the 
decree obtained by him is to be executed as 
money and not a rent decree* On the other 
hand, notwithstanding snob arrangement for 
separate oolleotion all the oo-sharera may sue 
jointly for the whole rant. To further faoilit- 
tate the reoovery of arrears of cent due to a 
oo-sharer who is in dispute with his tenants oc 
with his fellow landlords, the legislature 
enacted S* 148-A of the Bengal Ten* Aot. 
The section cequices firstly, that the oo-shacec 
shall sue to recover the rent due to all the 
oo-sharer landlords in respeot of the entire 
holding, seoondly, that ho must make all the 
remaining oo-sharera parties to the suit, and 
thirdly, that he must state that he is enable to 
ascertain what rent is due for the whole tenure 
or holding or whether the rent due to either 
00 sharer landlords has been paid owing to the 
refusal or neglect of the tenant oc of the oo- 
aharer landlords, defendants in the suit, to 
furnish him with direot information on these 
points or on either of them. In suob a oase the 
plaintiff oo-sharer will be entitled to proceed 
with the suit for his share only of the tent and 
a decree-obtained in a suit so framed shall be 
as efieotual as a deoree obtained by the sole 
landlord in a suit brought for the rent due to 
all the landlords. If in the suit it is found 
that the oo-sharar landlords have realised rent 
in excess of their shares, than they will be 
liable to reimburse the plaintiff to the extent of 
the excess realised by them. 4 Pat. L.J. 600 
Bel. {Miller, O J, and Muliick, J.) RAJGIBl 

SiNOH u. Jadunath Singh. 

1922 Pat. 888=^4 P.L.T.89=>1928 P. 41. 

S. 148 (a)—JVaft4re of suit under. 

The essential principles underlying S. 148 
B.T. Aot are that the suit should in form be for 
the whole rent and in subatanoe for the separata 
share of rent in arrears and the whole body of 
landlords should be impleaded with the allegation ' 
that the piff. hhs not l»en able to aaoeftain what 


rants, if any, are due to the former. In snob oases 
the whole cent due must, in the nature of thha^s 
be always a matter of spaouiation for the plaint¬ 
iff and he oan assert that he believes that his 
share of the rent due is the entire rent due and' 
deoide on the aooucaoy of that belief, if ahd 
when the impleaded oo-shacers appear and claim 
any arrears as due to themselves. 27 C.L.}, 
lOl, disa; 4 Pat. Tj, J. 600, foil, {Jwala Prasad 
and Bucknill, JJ.) MAULAVI MASUB AHMaB 
V. JAgan Singh. 3 Pat. L,T. 489» 

63 1.0. 62S»1922 P. 860. 

——Ss. 14B'A, 188-B, and 188—Co sharer 

landlords—Suit for lent by one. 

The pciaoiples underlyiag S. 148-A of the B. 
T. Aot, are tbs'; the suit should in form, be for 
the whole rant and in substance for the separate 
share of the rent, in arrears ; and that the whole ^ 
body of landlords should be impleaded with the * 
allegation that the plfi* has not been able to 
asoertain what, if any, rents are due to the 
former. 27 G L.J, 101, dist. 8 O.W.N. 472; 29^ 
Gal. 219 ; 36 Cal. 331 and 18 O.W.N. 1016. ref. " 
(Atkinson and Manuk, JJ.) Bam DHTANSlNG^f 
V. Pardip Singh. 

53 l.C. 91 ==>4 Pat. L.J, 800. 

_— “S. 148-B.—Suit for rent'-^Parties-^ 

Identification of property in arrears. 

It is not oompetent to a landlord to ohoose 
arbitrarily some out of several representatives- 
of the original tenants and to institute a suit 
for rent against suoh aeleoted persons. 7 I.O* » 
840, foil. If in a suit for rent the defendant^ 
asserts that he is not in possession of lands for 
which rent is claimed nor able to identify them,. 
the plaintiff should be made to comply with 
Gi. (6) of S. 143 of the B. T. Aot. {Maokerfee 
and Beachcroft, JJ.) Satya BHUSAN GhO- 

SHAD V. MONMOTHO NATH MITTBA , 

Bahadur. 27 l.C. 818 (Cah). 

• '"S. 148 (b) (1)—Proviso. 

In all oases wherein the Gouct admits a- 
plaint in a rent suit without any statements 
as to cental, the Court shall require the Oolleo- 
tor to supply a certified oopy of Beooed of 
Rights relating to the tenancy. [Jenkins, G.J. 
and Chaiterjee, J.) Tarini Ohaban MAJUM- 
DAR V. Umar MAHTA. 23 l.C. 416 (Cal.). 


-S. 148 H—ilssi^nee of decree for rent^ 

whether can execute- 


Otause (A) of S. 148 forbids the assignee of a 
deoree foe arrears of rent to make any appli- - 
cation for execution of the deoree even as a--; 
simple money decree under the Code, 26 0al,^ 
176, foil, {Rizhardsonand Walmslcy,!!*) SU- 
DHANYA Kumar PODDAR 1>, GOURANOA^y 
CHANDRA. 41 l.C. 842 (CaL)/ 

V 

% 

— -S, 148-H—Iia«diord’s inttrest’-^Mean- < 


ing of. 



The phrase ** landlord’s Interest ’* in B. iVS: 
(h) it the Aot means the interest of the 
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entitled to reoeive the rent from the tenant 
at the date of the application for ezeoation of 
the deoceei (Jeu^insi G. J., HatTingion^ 
Stephen, Afooherjae and Holmwood, JJ.) 
BBAMBUNATH BlNOH V, SHEO PBOSHAD 
BlSaa. 40 Gal. 462»17 G.L J. 227» 

18 I.Q. 689»17 G.W N, 276 (F.B.). 

—S. 149—Papmenf of amount clairned in 
Court—Suit by third person if rendered hifrnc- 
fuousbp plffu in rent suit obtaining a decree* 

The word ** pleads’* as used in 8. 149 of the 
B. T. Act does not mean that the tenant should 
Bet up a valid plea or a plea that is open to him 
in aocordanoe with law. If the tenant bands 
in the amount olaimedi the Oourt will serve 
notice on the third party and unless the third 
party brings his suit within three months, the 
plaintiff in the first suit will be entitled to the 
money. A suit instituted in accordauoe with 
olause 33 of 8. 149 of the B. T. Act by the 
" third person’* mentioned in that section is not 
rendered infruotuous by the faot that owing to 
the Court’s delay before that suit is tried out 
the plaintifl in the original rent suit got a deorea 
against the defendant. (Fletcher and Huda, 

JJ.) Hemanta Kumar Kar v* Birendra 
NATH ROY. 47 I C 1003 (Cal.). 

-S. 149— Rival landlords—Decision as 

to title—Onus, 

Where in a suit purporting to be under 
B. 149 of the Act, a decree for money is asked 
for and an issue of title as between the rival 
landlords is raised, it was held that the suit was 
not one exclusively under 8. 149 and that the 
question of title was properly raised, {Jenkins, 
O.J. and N, B* Ghatterjee, J.) TlBTHABASl 
SINGH RAI V* PURNA CH4NDRA NAG, 

16 C.W.N, 538= 14 I.C, 230 = 

IS O.L J. 301, 

-S. 149 (8)— Arrears of rent* 

In a suit for arrears of rent, money icolados 
entire sum deposited in Qourc and no question 
of apportionment is to be raised or decided. 
The question of apportionment not being with¬ 
in the eoope, the determination of the part in 
possession of the Court for the landlord 
although admitted by the tenant, cannot be 
made. (Mookerjee and Richardson, JJ.) 
AMBIKA OHARAN BEPARI V ASWINIKUMAR. 

29 1.0. 883 = 21 O.L.J. 488. 

S, 149 (8) —Suit under—Issue as to 
title raised—Effect. 

In a suit purporting to be under clause (3) of 
8> 149 of the Act, a decree for money was prayed 
for and the issue was, whether the land in 
dispute appertained to the plaintiff’s or to the 
defendant’s taluq ; held that the suit was not 
one ezolnsively under 8. 149, that the question 
of title was properly raised and decided and 
that the onus was on the plaintiff. {Jenkins, 

O.J. and Ohatierjee^ J.) Tirthbasi Singh 
Boy n, fubna Ohandba Nag. 

16 C.W.N. 888»li I.O. 280« 

18 G.LJ. 801. 


->• B, 183— for cess — No Second 
appeal, 

8. 163, Bengal Tenancy Act bars a second 
appeal in suits for rent where the decree is passed 
by a District Judge, Additional District Judge 
or Subordinate Judge and the amount claimed 
in the suit does not exceed Rs. 100 unless a 
question of special oharaoter has been decided 
by the decree under appeal. Held that in oases 
where the plS, has not published the notice 
under the Bengal Cess Act, no second appeal 
lies from the decision of the Db, Judge deciding 
the question of the liability of the deft, to pay 
0633. (Mooketjee and Chotzner, JJ.) Maha¬ 
raja Birendra Kishore Manikya Baha¬ 
dur V. Trailokhya Nath Roy. 

37 C.L.J. 521 = 74 1.0. 347 = 

1923 Cal. 673. 

-S. 133 — Revisional power of District 

Judge—Transfer to Additional District Judge 
— Jurisdiction. 

An Additional District Judge to whom a 
Dietriob Judge transfers for disposal an appli¬ 
cation under 8. 163-B, T, Act, is quite compe¬ 
tent to dispose of the same, as the District 
Judge is empowered to assign work for him 
under the Civil Courts Aob. [Richardson and 
Qhose, JJ.) Lad Behari Basak v. akhid 
Chandra Bantra. 27 C.W.N. 313 = 

72 I.C, 794 = 1923 Cal. 469. 

-S. 133 —Irregularity and fraud es¬ 
tablished—Appeal lies* 

Where there are both fraud and irregularity 
established, the fact that they are coupled toge¬ 
ther does nob exclude an appeal. Unless there is 
irregularity alone untainted by fraud an appeal 
lies, 19 C.W.N. 953, foil, (Oreavest J.) 

Jairam Gayan Das v* Dinonath Sam¬ 
antha. 1922 Cal. 163. 

-S, IbZ—Rent suit—Relationship of 

landlord and tenant—No appeal* 

Decision in a rent suit valued at less than 
fifty rupees deciding the question whether plff, 
is entitled to whole rent or only Si/5 as asserted 
by deft, deoides a question of amount of rent 
annually payable within S. 153 and is appeal- 
able. [Mookerjee and Panton, JJ.) Sudhanya 

SANTBA V* BASANTA KUMAB BarKAB. 

64 LG. 733 = 49 Gal. 5S8 = 

1922 Gal. 417, 

[Reversing 61 l.G. 194 (c.)] 

-S. IbZ—Exception — 'BenV does not 

include interest. 

{Buckland and Cuming, JJ.) Hafizulda v, 

LATEFEUNEBSA. 63 I.C, 329 (Gal.). 

-S. IbZ—'Question of amount of rent — 

Payment of money or in kind. 

A question as to the payment of money in 
default of payment in kind *ia a question of 
the amount of rent annually payable by a 
tenant* within B. 153. (Sanderson, O.J. and 
Richardson, J.) Haubd Adi v* Bam Kumab. 

62 1.0. 689 (Gal.).. 
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BENGAL TENANCY ACT (YlII of 1885), 

S. 188. 

_S. 183—Be»j< suit!— Only question 

being the gfiistence of relationship of landlord 
and tenant—No appeal lies. 

Where in a rant suit tried by a Munsif speoi- 
ally authorized in this behalf the sole issue 
deoided was as to the existence of the relation¬ 
ship of landlord and tenant between the 
nartiea no appeal lies from the deoision of the 
Munsif. (Newbould, J.) BUDH&NYA SANTBA 
f bTsANTA KUMAE 8ABKAR 26 C.W.N. 

96 = 61 1C. 194==3A C L J. 579 (Gal ). 

{Reversed on L P. Appeal See 64 I 0. 783.] 

__S, 133 —Secomi appeal — Grounds. 

Where the subject-matter of the suit is less 
than Es. 100, the deotee on appeal of the Dis¬ 
trict Judge not deciding any question on merits 
and holding that the appeal was incompetent, 
is not subject to second appeal. (Mookerjee, 

A G. J. aeid Fletcher, J.) Kedab Nath u. 
DWIJENDBA Nabain EOY. 97 I-C. 796 (Cal.), 

____S. 183—Suit/or rent valued at less 

than 60 rupees—.d-ppeal. 

In a suit for rent valued at less than Rs. 50 
the trial Court held that the relationship of 
landlord and tenant did not exist between the 
oarties and that one of the defts. was also a 
landlord of the tenant defendant and on that 
eround dismissed the plS.’s suit : Held, that an 
anneal lay to the District Judge from the deci¬ 
sion. 8 G.W.N 434. foil, {Walmsley, J.) MONI 
Mohan Banbbjeb v, Anoraddi Chouki- 

99 I.C, 212 (Cal.), 

__S. 193— Second appeal—Suit for rent 

below Bs, io—Title of pro forma deft. 

Where in a rent suit below Rs. 60 in value 
the principal deft, sets up no title of his own 
except that of tenant under pro froma dett. 
there is no second appeal from the deotee. In 
euoh a case, the Appellate Court cannot be said 
to have deoided a question of title to the land, 
or some interest in land, as between the parties 
liavine conflicting claims thereto. (Chatterjee 

and Walmsley, JJ.) Baja Krishna Das Law 
; GoEam Nabi MUNSHI, 99 I.C. 92 (Cal.). 

__8 133—Sttif for rent—Finding as to 

adverse possession of third parties—Second 
appeal. 

In a rant suit a deoision about adverse pos- 
aession which point, does not arise at all, is not 
a Question of title and not open to second 
anneal A decision deciding a question not in 
iesue is inoperative. {Newbould, J.) Pbosun- 
nI bIsu ROY t). ASGAR. 98 I,C. 976 (Cal.). 

__^.8, 138 —Rent suit for lass than Es, 100 

—No question of title-Second appeal. 

No second appeal lies against a decree passed 
in a suit for rent in which the amount claimed 
does not exceed a hundred rupees and in which 
no Question of title has been deoided, lOO.L.J. 
629 diet. {Newbould, J .1 KRISTO DAS LAW 

KOMKESB 


BENGAL TBN&NGY AGT (VIH of 1888), 
S. 153. 

-S. 138—SMie for rent or assessmmt 

fair and equitable rent, 

8. 153 of the B. T., Aot does not apply to a 
suit for recovery of lenti with an alternative 
prayer for assessment of fair and equitable rente 
10 O.L.J. rel. {Newbould, J.) JOTINDRA 

Nath Roy v. isaf GoIiDeb. 

53 I.C. 19 (Gah). 

-S, 133 — Rent — Suit for less than 

B$. ^OQ-^Dispule as to share of plff,^8econd 
appeal. 

In a suit for the recovery of rent of a holding 
leas than Rs. 100. the detenoe was that the plff 
was entitled to only half a share of the rent ! 
Held, that as there was a dispute as to the 
share of the plff. there was a dispute as to the 
amount of rent annually payable by the deft, 
and a deoision having been given on that point 
a second appeal was competent. {Beachcroft, 

J.) Bashiram Nath p, Dina NathDey, 

51 l.G. 397 IGal.), 

-S. 153—Second appeal to the High 

Court — Title-Rent . 

The dismissal of rent suit, on the ground of 
the result of a title suit, does not amount to a 
decision on a question of title so as to be open 
to second appeal. The expression, '‘decision 
of question of the amount of rent ” does not 
incs^ude apportionment of rent between two 
persons. (Qrcawes, J.) JOGESH CHANDRA 

ROY V, Nibran Chandra foddar. 

50 1.0. 276 (Gal.). 

_8.153—Decision as io title—^Dismissal 

of raiyai's objection to sale of occupancy hold- 
ing—Appeal, 

An order deciding the objection filed by a 
tenant to the sale of his occupancy holding in 
execution of a money decree obtained by the 
landlord against him. is not a decision as to 
title between the parties, having oonflioting 
claims thereto and no appeal lies against it 
under 8 153 of the B. T Act. {Teunon and 

Cuming, JJ.) Nawab Bahadur op 

SHIDABAD p. KHANDKHAR MOHAMBD HOS- 

S^IN, 49 I.C. 465 (Cal.). 

-S. 153—Rafe of rent— Determination 

of —Second appeal, 

PIfi. did not prove the rate of rent claimed 
by him and the lower Court gave a decree at 
the rate admitted by the deft. He^, that there 
was DO decision of the question 
amount of the annual rent payable 
fore no second appeal could be filed. (BeMn- 
croft, ^.) Bbnode Behari Mukbbjkb v. 

Maizuddin Sareng. 49 I.O. 235 (Cal.). 


S. 168—Second appeal — Clam i 


rent. 


f 


In suits for rent, if the debatable queatioa be 

only the existence of relation between a land^ 
lord and tenant, no special appeal lies u 


4 
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.^BNOiL TBNiNOY A6T (Ylll of 1883)» 
8. 153. 

olaim does oot exoeecIH^. 108. (FUtch^r ani 
Sham$ul Huda. JJ.) jAHidAH Haqus v. 
84DAR Alii. 47 l.C 103 (Oal.). 

— y " '"—S. 133 —iDoea^ oil title 
raised 6u^ no^ djciiad. 

Uader 8. 153 of the B.T. Aol, it is not euifi- 
- oieat merely that there ehould be a ooatroversy 
on the qaeation of title as betweea pirties 
having ooDil otiog olatms to land but the sea- 
lion requires that some question of title should 
be decided as between suob parties. Therefore, 
where in a suit for reut the Lower Court does 
not decide the qaeation of title which is raised 
between parties hav^ing oonflioting claims there¬ 
to, DO appeal lies under 8. 153 of the B.T. Act. 
(flichardson and Beachcroft, JJ.) JiLLOa 
Rahman v. Ebrahim Khan. 

44 I.G. 358 (Gal.)- 

-S. 133 — Appeal, if lies in rent suits 

when the amoiint cLiimsd does not e xieed R%, 50. 

An appeal lies in a rent suit in wnich the 
amount not exceeding Rs. 50 is claimed if the 
defence is that th3 deft, is not the tenant of 
the plfi. and that no sattlement was mide 
with him. yFietcher and Richards, JJ.) AlMU- 
DliA PRAMANIK U. NASIBUtiLAKaAN. 

39 l.C. 721 (Gal ). 

——S. 193 —Rent swif. 

If in a suit by piff. for rent balow Ri. 100 
against deft, claiming that deft, is an unier- 
raiyat under plff., a raiyat, the deft, denies his 
being an under-raipat, but claims to be a raiyai 
under the lanilord, a second appeal lies 
against a decree for rent passed against deft, as 
an under raiyat. {Chimier, G.J. ond Shar- 
fuddin, j.) Babua v. Must. Sardt. 

39 l.C, 233 = 20 O.W.N. 1352. 

■ . S. 133 — dppeal-^Reni suit-^Ofder 

not relating to iiil^to land, nor to matters in 
8, 153 not appealable. 

An execution order in a suit of not more 
than Bs. 100 in valuei not relating to questions 
of title to laud or to any matter specifically 
mentioned in S. 153 of the above Act is not 
appealable to High Court, {Sanderson, C.J.) 

PRAFurjiiA Krishna Debiv, Nasibanness\ 
BIBI. 37 I C. 429 = 24 G.L.J, 331, 

-— S. 493—Decree passed without juris¬ 
diction, if appealable. 

A muasif, empowered to exercise final juris¬ 
diction under 8. 153 of the Bangal Tenancy 
Act, not having decided the question of title to 
suit land raised by the parties having ooDfl ct- 
ing claims thereto, in a suit for rent below 
Rs. 50 the question was decided by the Appel¬ 
late Court, though the competency of appeal 
was contended. Held, that though no appeal 
lay from the decision of the Mansiff, an appeal 
lay to the High Court from the decision of the 
Ist Appellate Court as it bad decided a q oestioa 
of! title between the parties. 12 G.W.N, 835 
and 29 Cal. 60. expl. and dist. 11 Mad. 26 


BENGAL TENANCY ACT (VIII of 1688), 
8 . 158 , 

(P. C.), 16 I, 0. 910, rel. on, (Sanderson, C.J. 
and Mooketjee, J.) Gangadhah Kabmakar 

V, SHEKHARBAINI DasYA. 20 C.W N. 967>= 

85 1.0. 348 = 24 O.L J. 986. 

■3. 133—IF/taa appeal from a rent 
decree is not barrtd under* 

In a suit for rent, when the Court after 
considering the question whether the tenants 
are entitled to an abatement or are bound to 
pay the full rent, mak3d a decree for the full 
rent, the decree decides the question of the 
amount of rent aanually payable and aa such 
an appeal against it. is not barred uoder S. 153 
of the Act. iChaiterjee an i R-.ckirdson, JJ j 
OiNANATH Doss V, oARAT CHANDRA. 

34 1 0. 831 (Cal.) 

—--S. 153— Appeal—Claim for ■ At'-- 

Claim for monsy. 

The law as to an p.ppaal in 8. 153 cannot be 
avoided by joining a c) iim £jc m;uey with a 
olaim (or rent, (^ooketj^e and Beachcroft, JJ ) 
Jamadar Singh v Jagat Kishore. 

3S l.C, 697 = 23 C.L.J. 357. 

-S. 153—‘Order’ Includes i ifetiozutory 

orders. 

The term " order ” in 3. 153 does nob only 
cover final orders but inoluda^ iateriocutocy 
orders such as orders of remind ; therefore no 
appeal lies against an ord^t of th? first Appel¬ 
late Ooutc remanding a suU, vilued at less 
than 100 for re-c.rial without deciding anv 
of the special qaastiona in 8 153 4 G.W.N. 

44 foil. (Sanderson, C.J. and Mookorjee, J.) 
SASHI BHUSAN V DENO Moyee dasi‘. 

34 l.C. 301 (Oaf.). 

— S. 153— Appeal, 

Where a suit decides whether the deft, was a 
snb-tenantot dIS., it decides a que.stjon relating 
to title to laud and an appeal lies against the 
decision even though the olaim is below 50 Rs. 

8 G.W-N. 434, foil, {Richardson and hmm, JJ.) 
SATiSCHANDRA CHAKRAVARTHY V. AMIRDD- 

DIN Khadim, 82 I C, 784 (Oal,), 

———S, 1B3 —Second appeal lies where there 
are con flicting claims to landlord's right, 

A second appeal lies where th3 plff/e title is 
ohalienged by succaasots of the previous land¬ 
lord and thus causing a ooofiiot of claims to 
landlord’s title, {Sharfuddin and Chapman, 

JJ.). PEARY MANDER V. ANANDRAM. 

32 l.C, 593 (Gal.) 

■■S. ±5^—Appeal—Bent suit* 

No appeal either first or seaoad, lies from the 
decision of a Csurfc ia a rent suit for an amount 
less than Rs. 50 where the relationship of land¬ 
lord and tenant was found agiinsf, on the 
ground that no rent had ever been collected, 
12 G.W.N. 835, foil. {Holmw3od and Mulliek, 
JJ.) GANGADHAR KARM^RK^R U. SHEKHAR 
Basini DaSYA. 31 I C, 812 = 23 C L.J. 233, 



583 CIVIL DIGEST, 1911—1923. 5844 
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S. iS3. 

-- Ss. 153 and 40—Second a^^peat-Cow- 

mutation of rmi—Occupancy raiyat* 

The queation of Bhowli or Noqii rent is one 
the decision v^hereon, may ba challenged by 
way of appeal under 8. 153 of the Bengal 
Tenancy Aot. The propriety of commutation 
of reni of a holding or of the amount fixed 
cannot be called in question in a Civil Court. 

A decision in a dispute as to the status of the 
tenant decided by the Revenue Authorities in a 
commutation preoeeding under S. 40 is not 
final and conclusive between the parties and 
the Civil Court has jurisdiction to go over it. 
{Mookerjee and Richardson. JJ.) Kali 
KEISHNA BTS\VAS V. RAM CHANDRA 
BAIDTA. 19 C W.N. 823 = 29 i C 896== 

21C.LJ. 487. 

--S. 133 —Amendment of—Scope—Ques¬ 
tion relating to litle— Ezecutioii sale — Irregula¬ 
rity — Fraud. 

An order setting aside or refusing to set aside 
a sale in execution of a decree for rent (where 
the decrce-holcier is the purchaser) is an order 
deciding a quesUon relating to title to land as 
between parlies having cot flioting claims there¬ 
to. It lalis within the proviso to 8. 153 ot the 
Act, and is, tbsrefcce, appealable though there 
IS no appeal frem the decree in tho suit on 
account of the prohibition contained in the 
section. Irregularity in publishing or conduct¬ 
ing a sale under S. 153 Expln., is not the same | 
as fraud. Per MuUickt J.—An irregularity in 
publishing cr conducting a sale, may be with 
or without fraud. S. 153 Expin. does net 
expressly exclude from its scope an irregularity 
tainted by fraud. (N. B. ChatUrjee and 
Mtdlick. JJ.) Nobin Chandra v. Bepin 
Chandra Roy, 19C.W.N. 933 = 

29I.Q. 808 = 22 Q L.J. 24^. 

-—S. 153— Jurisdiction of Dt. Judge — 

IMieiher revisional or appellate* 

The jariediotion of a Dfe. Judge under S, 153 
of the B.T. Aot is of revisional and not appellate 
character, so that where a Dt. Judge treats the 
matter belore him as an appeal. High Court 
will interfere with his order. (Mookerjee and 
Beacherolt, JJ.) SURANGINI DasSI v. NEKAR- 
ADDI Muldick. 23 I.C, 844 (Oal ), 

-S. 153—Second appeal—Ajnount of 

rent. 

Where in a suit valued at less than Rs. 100, 
the question was as to tho amount of rent 
annually payable by tenants and the lower 
appellate Court decided that the rate of rent 
was not proved but amount of rent to be paid 
annually was fixed, held the deoision referred to 
the amount of rent annually payable by tenant, 
within B. 153 and was eubjeot to second appeal, 
(JenkinSt O.J. and Chatterjee, J.) TARINI 

CHABAN MaJUMDAR V. UMAR MAHTA. 

23 1.0, 416 (Gal.). 

--S. 153—Appeal— Or^er refusing to re¬ 
hear ex parte appeal— Suit valued at less than 
JSs. IOO 9 


8,153. 

An appeal against order refusing to re*hear~' 
an appeal beard ex parte from a decree in a rent ^ 
suit valued at less than Bs. 100 is barred by . 
8 . 153 of the B. T. Aot. 

An application to re-hear an appeal is an ap- 
plication in the euit for the term “ suit” in^ 
eludes appeal. 25 Cal. 146 rel. {Mookerjee and ^ 
Beachcroft, JJ.) 8AMED SHEIKH v. NABA. 
NEPAD. 19 O.L.J. 310 = 23 LC. 12= 

19 G.W.N. 859, 

-S. 133—Swif by lessee under landlord 

for rent—Suit dismissed on the ground that the 
lease was invalid—Suit valued at less than 
Es. IQO—Second appeal if lies* 

Where a suit by a lessee of a landlord against 
the tenants for rent ie dismissed on the ground 
that the lease is invalid and consequently the 
relation of landlord and tenant did nob exist 
between the plfi. and defts. the decision is upon 
a question relating to tille to laud or seme 
interest in land as between parties having 
con fiioting claims thereto within the meaning 
cl S. 15 3 of the B.T. Aot and therefore a second 
appeal would lie. (JenkinSy C.J. Ccxe and^ 

Rayy JJ.) Mohammad Gowhar ali v. 
Bamiruddin Sheikh. 

22 I.C. 383 = 18 G.W.N. 38r 

-S. 153— * Interest in land between 

parties having conflicting claims '— Rent 6 «if— 
Right to receive 7'ent as between piff. and third 
party—Second appecd. 

In a rent suit where the defence is that a 
third party is entitled to the rent, the question 
whether the plfi. or the third patty is entitled 
to receive the rent, is one falling under 8. 153 ” 
of the Aot and is open to second appeal. 
{Richards and Newbouldy JJ.) KAMPTB PRA- 
SAD RAI V. KULDIP RAI, 

20 l.G. 70 (Oal.). 

-S, 153—Rate of rent-^Second appeal-^ 

Rent suit—Defence of eviction by title para~ 
mount—If a valid one* 

A deoision as to the annual rate of rent 
directly or incidentally is enough to give a 
right of seoond appeal under 8. 153 of the B.T. 
Aot and no contest on the point is necessary. 
The defence of non-liability for rent on the 
ground of eviction by a paramount title might 
be taken in a rent suit. But the defenoe.must 
be taken at the proper time and not in seoond ^ 
appeal. {Holmwood and Chapman^ JJ*) NOUR- ' 
JANI V* BIMALA BUNDARI, ^ 

18 l.G. 87 = 18 G.W.Nt 552. 

-Ss. 153 and m ^Explanation* 

The explanation to 8. 153 does not overrule 
32 Gal. 957 (F.B.) but it limits its scope oon- 
siderably. The explanation does not apply 
where the question is whether the judgment- 
debtor has complied with S. 174 for reversing ^ 
the sale. (Mookerjee and Carnduff^ JJ.) BASU '• 
MADHAB ray V* BiSSBSWAR BHABATI. 

IB 0.L.J, SM = 16 I.C. n8=>17 O.W.N^8i. - 
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BKtiOAL TBNANOY AOT (VIII of 1888). 
S. 188. 

■■ . .- ■ ■ S. 183—Second appeal in sit for rent, 

it Vm under. 

Where auU for rent against two persons, 
one of whom ia a tenant and the other an under* 
tenant whose tenure ia alleged to have been 
annulled under 6 b. 11 and 15 of the Patni 
Regulation, is dismioaed on the ground that the 
annulment of the under-tenure was not made 
by a Buit, a seoond appeal lies under 8. 153 ; 
suoh a suit would itself amount to annulment 
of the uoder-tenure. (Coae. J.) Krishna 
PROMODA DASI V. PARASULLA. 

11 I.C. 83 (Cal ). 

- —. S. 153— jSxecMfion of decree. 

The order made by an ofSoec not speoiaHy 
empowered is open to appeal although the 
deores was made by one speoially empowered. 
The test of order being appealable is the quali- 
Hoation of officer who passed the order and not 
of one who passed the decree. * Mookerjee and 

Caspersz, JJ ) Sheo Parsen Rai v- BiBHUN 
ParGASH NaraiN. 10 1 C 539 = 

13 C.W N. 760 

-Sa. 138 and 186-A— Second appeal — 

Rent — Damages, 

Queere *—Whether a decree in a rent suit for 
an amount less than Rs, 100 is open to second 
appeal by reason of award of damages under 
8. 186 A, (Woodfoffe and Garnduff^ .) SIBU 

Bant u. Nbtai Charan das. 

9 I.C. 806 = 13 G L.J. 115. 

-S. 153— Decision on admission of rent 

is not Decision as to amount of rent. 

In a suit for rent the deft, did not admit the 
plaintiC's olaim but alleged some other amount 
to be the rent payable. The Court, however 
without deciding the rate of rent gave a decree 
for a lump sum on the defendant’s admission. 
Held there was no decision as to the amount nt 
rent within B. 153 of the E.T. Act. 1 C.W N. 
711, Ref. {Miller, O. J. and MuUick, J.l 
RAJGIBY BIKGH V. JADUNATH PAY. 

4 P.L.T. 39 = (1922) Pat. 353 = 1928 P. 41. 

-S. 158—C. P. Code, O. 9, r. 13 and 

O. 47, r. 1~~ Setting aside er parte decree — 
Deposits 

8. 163 bars an application under O. 9, r. 13 
or O. 47, r, 1. unless the application states the 
injuries sustained by the applicant on account 
of the decree or judgment, and he deposits in 
Court, the amount of rent admitted by him to 
be due. If no rent is admitted to be due, no 
deposit is needed. (Jwala Prasad, J.) CHANDRA 

Dhur Dev. V. Bholu Rai. 

2 Pat. L.T. 372 = 62 1.0. 80 = 1921 Pat. 301. 


BEN&AL TENANCY ACT (Ylll of 1885), 
S, 138, 

{Miller, C.J.and Mullick, J.) JAGDISH MISER 
V. Rameshwar Singh. S7 I.C, 621 = 

1920 Pat. 241. 

-S. 133 —Second appeal — Suit for rent 

beloio Rs. 100, 

8. 153 (a) of the B.T. Act bars a seoond 
appeal in a suit for rent loss than Rs. 100 
whether the rent is payable in money or in kind 
I and whether the plff. is a oo-aliarei: landlord 
and tbe others are pro forma defis. {JioCLla 
Prasad, J.) MATHURA 8INGH v. Ratan 
Barhi. 34 I.C. 682 <Pat.). 

-S 153 —appeal — N.^^di or 

bhow'li reyit —Con/!tc^tn^ clams to tiile. 

Where the question whether the deft, is 
liable to pay nagdi or bhcwli rent, a second 
appeal ia not barred by 8. 153 of the E.T. Act. 
Where there ia a conflicting claim to title iu 
and between one of tbs parties in sail and a 
stranger, no seoond appeal lies under 8. 153 of 
the B.T. Aot, IJwala Frasod, J.) SHEIKH 
Wazir ALI y. MOSSAIvIMAT Mahimmunisa. 

43 I 0. 777 = 4 Pat. LAV. 72. 

-S. 133 —Second anpgat—Ijaradar and 

CO'sharer la'/idlord — Title, 


Where the decree decided a queolion of title 
as between a co-sharer landlord and Ijaradar 
who were parties with conflicting claims, a 
seoc-nd appeal lies. [MuUick, J.l BlHI KANING 

V. 6ARBAN Lad, 42 I.C. 414 (Pat ). 


i-S.1S3— Rent suit not exceeding Bs. 100 

j —Second appeal whethir lies unless any decision 
I 171 respec! of ir.torest in land is pti;6n. 

I In a suit for rent of tbe value of less than 
I Rs. 100, a recouj appeal would lie where a 
] question relating to some interest in land is 
! decided. The question of ueder-tenure is a 
question relating to some interest in land. 8. 153 
would apply only when the decision is between 
i parties having contlinting claims thereto. Suit 
j lor rent by a transferee of au entire estate cf a 
j landlord and not of arreire of rent oulv is a rent 
I suit governed by S. 153 of tho Act. [Chapman, 

I J ) Ganga Singh d. Raghunand.an Das. 

39 rc. 748 = 1 Pat. L W. 538. 

-S 133— if rent—Decision as to 

man not a detisicn as to rent. 

A mafi allowed to Jet'll raiyais for duties to 
be performed is not tent, because it is not a 
sum payable by tbe landlord to the tenant and 
so a decision determining the amount of mafi 
is net cue as to annual rent payable by the 
tenant under the above seotion. (Sharfuddin 

and Roe. JJ ) Safait Hossain y. WAIZUD- 
DIN. 20 C.W.N. 1207 = 1 Pat. L.J. 504 = 

87 1.0. 670 = 3 P.L W. 92. 


- S. i58--Claim for deduction of certain -^ (b) —Decree or order of 

suTns from rent involves the question of rent specially empowered officer — Flci appealable, 
annually payable—Second appeal lies. A decree or an order by an officer specially 

The question of tenant’s olaim to deduot -empowered under 8. 163 U) (b) of the B.T. 
irom thereat certain sums ia a question of rent Act is not appealable but is open to revision. 
-aDDOally payable and the seotion does not bar {Beachcroft, J.) GOGI DiDHUR Fakir v* 
Beoond appeal from the decisioa on the point* Barada Kanta Bose, 53 I C. 653 fOal.)» 



58f 


CIVIL DIGEST, 1911—1923. 


588 ^ 


BENGAL TENANCY ACT (VIII of 1885), 

S. i53-A. 


--St 1S3-A— Ex-parte decree for rent — 

Apylication to set aside* 

An app!icafcion setting aside an f.x parte 
rent decree is not maintainable unless the 
injury sustained by the applicant by reason of 
the decree is mentioned therein. {Fletcher and 

Smither, JJ.) Naresh Narayan ROY v, 

MIDNAPORE ZEMINDARI CO., LTD. 

41 l.C. 800 (Cal.)* 

—— S. 153*A —* Amount claimed,* 

The expression '* amount olaimed in the 
suit ” must be read with the words “ in any 
suit instituted by a landlord for the recovery of 
rent,” and means rent for the recovery or 
which iha suit is filed. {Mooherjce Q7id Bat¬ 
chelor, JJ.) JEMADAR SINGH V. JAGAT 

Kishore. 34 l.C. 697 = 23 C.L J. S57. 


-S, 133*A— Scope of—Deposit — Admis¬ 
sion of amount due. 

The admission of rent oontemplated by 
8. 153-{a) of the B.T. Act is an admission that 
is due in respect of the hoidicg for which the 
suit is instituted. A person is not bound to 
make any deposit where ho does not admit 
that any money is due from him to the plaintiff 
in respect of the holding for which rent is 
olaimed, (Mukerjte and Eoe, JJ.) Tara 

Banker Ghosb v, nasaruddi, 

29 l.C. 476 = 19 C.W.N, 970 = 22 C.L.J. 889. 


. St 153-A— ' A^nount claimed in the 

suit/* 

The costs of the suit are not part of the 
‘'amount claimed” in S. 153 (a) of the B. T, 
Act. Nor can interest pendents Hie be included 
in the “amount olaimed.” 8 M.I.A. 262; 
8 M.I.A, 166 and 24 All. 171 ; rel, (Mookerjee 
and Holmwood, JJ.) Barat Chandra Chow- 
DHURi n. Keshab Chandra, 

16 l.C. 422 (Oal ). 

——Ss. 198-A and 193 —Suif for renief 
Jalkar^--Applicabilityto decree, how 
set aside. 

Section 1£3-A of the Bengal Tenancy Aob is, 
by virtue of 8. 193, applicable to a suit for re¬ 
covery of rent of a Jalhar. Where an ex parte 
decree is passed in respect of the same, the 
same can be set aside only on the applicant 
depositing the motley which he admits to be 
due. (Eolmioood and D. Chatterjee, JJ.) 
ANNODA PROSONNO MUKERJEE V. NiD 

Madhab PARUI. 111.C. 128 = 16 C,L.J. 92. 


S, 193-A—Deposit—Ex parte decree. 


Though no special mode is prescribed, the de¬ 
posit under S. 153-A may bo applied towards 
satisfaction of the landlord's decree made at 
the re-trial. For the balance of the judgment- 
debtor, execution may be given, (Mookerjee and 
Casper^e, JJ.) Bheo Prasan Rai n. BiSHUN 
PABGASH NARAIN, 10 l.C. 839 = 

15 C.W.N. 760. 


- ■ S. 158*A, CIs. (a) and (b)—^ppZica- 

«on to sfl^ aside ex parte decree —deposit 
made^Procedure* 


BENGAL TENANCY ACT (VIII of 1885K _ 
S. 189. 


Where an application is made to set aside an 
ex parte decree for rent and the tenant denies^ 
that any rent is due, and therefore no deposit 
is made under S. 153'A a) the Court should 
not admit the application without recording 
under 8. 150 A (&], in writing that it is satis¬ 
fied that the deposit is not necessary. (Beaclt* - 
croft, J.) AMANULLA v. AYFAKJAN BIBI. 

62 I C. (Qa!.). • 


-S. 153 (b)—Z)i5W2ssaZ of rent suif on • 

the ground that relationship of landlord and 
tenant had not been proved, 

If in a suit for rent for leES than Rs. 50 the 
Munsif dismisses the suit on the ground that 
there was no relationship of landlord and 
tenant between the parties in respect of the 
jama sued for, the deoieion of the Dt. Munsif 
was cot appealable, {Newbculd and Paniofii^ 

JJ.) Mukinda Lad Roy v. Babasundabi^ 
Debya. 47 I C, 922 (Cal.). 


-S, 153 (b)— Landlord and Tenants 

Procedure Act, 8, \02^Diffi7^ence> 

S. 153 of the B, T. Act provides for an appeal 
from deeisioD, involving a question as to the 
amount of rent, while 8. 102 of Act (VIII of 
1869) has no such provision. (Chaiietjee and 
Roe, JJ.) Dinanath Sarma V. 8ARAN Ram.^: 
Deb, so l.C. 277 (Cal.). 


- 1 -S. 183 (b)'-’Appeal entertained without 

jurisdiciio7z, 

A munsif invested with powers under 
S. 153(6) tried rent suits in both of which the 
amount claimed, was less than Rs. 50. No 
appeal lay to the Sub-Judge and if the appeal ie 
wrongly entertained, the question of jurisdiotiom 
oan be taken before (he High Court though not 
raised in the Lower Appellate Court. The High 
Court oan grant a rule on a simple petition 
when the two decrees were made the matter of 
a single appeal. (Stephen and Richardson, JJ.l 
Sarat Chandra Biswas v, ashbaf adi. 

19 l.C. 669 (Cal.). 


-Sa 194 and 198—/or en/iawcewen^' 

of rent — Parlies —Swif by one co-sharer landlord 
—Severance of tenancy—Evidence of, 

It is not competent to one of several oo-sharer 
landlords to sue for enhancement of rent or for 
additional rent in respeot of additional area 
alleged to be coQ^prised iu a jote. The mere fact 
that a tenant agrees to pay a rent to one of the 
oo-sharer landlords separately, does not consti¬ 
tute a severance of the tenancy. If, however, 
there is a separate kabuliyat in favour of one of 
the oo-sharer landlords it is evidence of a sepa¬ 
rate tenancy. (N R, Chaiierjee and Newbould, 

JJ) Monmotha Paul Chaudhuby w. 
Mohendra Nath BOSEr 69 l.C. 489« 

1922 Gal. 281. 

-S 195—Misuse o/ tenancy—Notice not ' 

requiring tenant to remedy the misuse is not 
vdlid — Compensation, ' . ^ 

A notioG under 3.155 not requiring the ten/ilit^-' 
to remedy the misusei though it ia capable 
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BRN6AL TBMANOY &QT (Ylll of 1888), 

8. 188. 

nmedy, but only asking for compensation to 
remedy the'misuse, is not valid. {Woodroffe owd 
Ohosa, JJ.) 8HIB CHARAN OHAERABUBTHY 
0. UlFUl BEHABY GHAKBABURTHY. 

27 C.W.N. 141«=»1923 Cal. 149 (1). 

-S. 188—iimifolion 4c/, Art. 32—Suit 

for ejectment ond cowpeusofion —• Former 
claim time-barred. 

Where in a suit for oompensation and eject¬ 
ment under S. 166, the claim for ejectment is 
time-barred, the claim for compensation is 
maintainable only if it is in time aoootding to 
Art. 32, Limitation Act as the two claims are 
independent of each other. {N. R. Chatierjee 

and Newbould, JJ.) Krishna Das Ray v. 

Mohendba Chandra bid. 

62 l.C. 779 = 23 C.W.N. 930. 

-S. 138—Woficfl—Su^cicMcy of. 

If the misuse specified in S. 155 of the B. T. 
Act is in fact incapable of remedy, the notice is 
sufficient alt Sough it does not require the 
tenant to remedy the misuse. A suit which is 
based on such notice will stand, even if there be 
absence of proper notice. (Teunon and New¬ 
bould, JJ.) Bbpin behari CHAKRABURTY 
.. S,B OHiE.N OHAKEABSBTY.^^ ^ 

__a. 185—Tcnanc?/ continues, how long 

—Time extension of, 

The ‘relief’ granted under the section includes 
the meaning that the forfeiture has not taken 
place, i.e,, as soon as the relief is granted, the 
forfeiture disappears as if it never existed. The 
tenancy continues till the tenant fails to comply 
within the time prescribed by the decree in the 
ejectment suit. The Court can give relief 
against forfeiture. Extension of time may 
granted after the expiry of the period speoified 
in the decree and even after the decree-holder 
has applied for execution. (Mookerjte and 
Cuming, JJ.) 8HYAM Mandad «-„Satinath 

BANEBJEB. ** 

24 O.L.J. 828 = 21 C.W,N. 776. 


S. 188 —Lessee breaking covenant. 


Where a lessee acta contrary to his coven¬ 
ant by mortgaging his interest, he is not a 
tenant entitled to claim the procedure laid down 
in 8. 166 of the B.T, Aot or to a notice to quit 
under the T.B. Aot in the absence of any act 
done by the landlord amounting to a recogni¬ 
tion of the transfer. 6 l.C. 147. ref. tSanderson, 

G.J. and Mookerjte, 3.) Dwabkanath Roy 

»• iTiaa-ai 0 w:h 117. 

_a. Notice—Object of. 

The object of a notice to quit under 8. 155 of 
the B.T. Aot is to give the tenant an opportu¬ 
nity of remedying the breach if capable of being 
remedied, or of paying reasonable compensation 
if not capable of being remedied and tnus avoid 
ejectment. A notice requiring the tenant to 
remedy the breach or to pay compensation for 
misuse or breach of contract and to surrender 
the land, is not valid to support an action for 


BENGAL TENANCY AOT (Ylll ol 1B8BK 
S. 187. 

ejectment. (Chatierjee and Richardson, JJ-) 
Kadiohandba V, Kali Kumar Majumdar. 

81 I.O. 987=-28 C.W.N. 669. 

_S. 168— CopsKunf by tenant not to 

assign — Damages, 

In an action for breach of a covenant not to 
assign, the measure of damages is suoh a sum 
as would place the lantliord m status gua ante. 
Wtlliarns v. Earle. 3 Q B. 739, foil. (Mookeriee 
and Beachcrojti JJ-) KbSHAB Lal NAGt 
MUZUMDAR V, JNANENDRA NATH 

24 l.C. 538 = 20 C.L.J. 382. 

-S. Direction for paymeyit of a 

suvi of money to landlord—Extension of time. 

A Court can entertain an application by a 
tenant judgment-debtor for extension of time 
to pay a sum ol money awarded under 8. iOt. 
of the B.T. Aot, even if the deoree-holdet has 
applied for execution of the decree and has 
obtained poseession of tbe property in execution. 

(Dass. J.) Mahabir SINGH V. DEOKI Rai. 

' 52 l.C. 187 (Pat). 

- S. 158 (i)—Notice—Claim for com- 

peyisation, 

A notice intimating to the tenants that uhey 
should, within one month from the date of 
service, restore the land to its original condi¬ 
tion aiod that, if they failed to do so. a suit 
would be brought againft them for ejectment 
and damages does not fulfil tbe requiremen s 
of 3. 165 (1) of the B.T. Act as there is no olaim 
for compensation either in addition or as an 
alternative to a demand on the tenant to remedy 
tbe misuse or breach. A notice does not become 
insufficient, because it ie open to oritioiem on an 
unusual examination of some cf tbe phrases 
employed. [Mookerjee end Beachcrofi, JJ.) 
MAHARAJ BAHADUR 8INGH V. 

CH.NDEl GHOSe. jI’cX i “S'. 

8. i5S {h)—Ejectment decree- When 

can be hade ^ ^ -.ce 

A decree for ejectment under B. 155 {b) can 

be had only if the tenant fails to remedy tbe 

breach complained of or fails to deposit the sum 

in Court which has been fixed by the v.outt 

(and tbe Court is always so bound to fix a su^m. 

of money in lieu of the remedy) as ^asonable 

oompensation for the breach. 8. 
even when the suit for ejectment is based on 
the breach of conditions in a contract made 
before the passing of the Bengal Tenancy Act, 
even when theta is a provision for re-entry. 

[Beachcroft and N>whould, JJ.) 

BATiSH Chandra banerji. 34 LCL 497^- 

__S. 137 — Possession suit with alterna¬ 
tive claim for rent does not affect limitation. 

Alternative olaim for tent does not afieet the 
auestion of limitation if the olaim is based on 
8.157 of the Aot. (Jenkins, G.J. Mookeriee and. 
Beachcroft. JJ.) BlRENDRA KiBHORB 
ANIKYA V. GIBISH CHANDRA NAG. 

80 1.0. 949 = 22 O.L.J. IBic 
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-S. i^&^-^Landlordliand tenant—In- 

^idents of tenancy—Separate leases. 

An applioafcion under 8 . 158 ol fche Aot for 
the determination of the inoidents of a tenancy 
cannot be made by or against a cO'Sharer land¬ 
lord, 17 Gal, 638, rel, on. Where a tenant 
took leases from different landlords of their 
respective undivided interests in the same land, 
the landlord can collect their rent separately 
from the tenant, but there is only one tenancy, 
11 Cal. 96 : 17 Cal, 695 ; 25 Oal. 917 ; 1 C W.N. 
521. rel. on, (Coxe and Roy, JJ.) HARI 

Mohan v. Sri Mohan. 20 I.C. 820= 

18 O.W.N. 168. 

- S. 198— held since 1848 — 

There shall be no increase or diminution of 
Tent--Inzrease once as result of litigation. 

A tenure was held from 1848 under a distinct 
provision in the lease that there shall be no 
increase or diminution of the rent of Rs. 17 
Subsequently, as the result of litigation and 
possibly to buy peace, the tenant agreed with 
Zamindars that if be restored him to the right 
to which he was entitled, he would pay the 
rent of Rs. 108 and odd. The tenanoy was 
identical with the original tenanoy, and not a 
new one. Held, that this increased rent did 
not disturb the provision against increase and 
that the effect of the whole arrangement was 
that in plaoe of Rg. 17. Rs. 103 was the rental 
and therefore, the rent of the tenure was not 
liable to enhanoemeot. (Jenkins, C.J. and 
N R, Ghatterjee, J.) RAMANUJA Mahanta 
V, Midnaporb Zemindari Co., Ltd. 

14 I C 729 = 16 C.W.N, 728. 

198— Asscsswewf of rent — Applica¬ 
tion for—Dismissal for default^ Sub sequent suit 
for compensation—J^ot barred. 

A claim for assessment of rent under 8 . 158 
of the B.T, Act was dismissed for default under 
O. 9, r. 8 , O. P. Code in the year 1915. The 
landlords subsequently instituted a suit against 
the defendant claiming compensation for occu¬ 
pation of the same land and a determination of 
the aanual rent payable by the defendant. 
Eeld that an application under S, 168 of the 
B.T. Act was not a suit and its dismissal 
for default did not bar the subsequent claim 
for the determination of the annual rent 
payable by the defendants. (Miller, C.J., and 

Munich, J.) Janki Ray v. Raja Kalanand 
SINGH. 74 I.C 464 = 2 Pat. 193 = 

4 Pat L.T. 703 : 1923 Pat 881. 

7 , 188-B —Notice to co-sharer landlord 

—Absence of—Effect, 

The omission to serve upon a co-sharer land¬ 
lord the notice required by 8 . 168-B of the 
Bengal Tenanoy Aot need not neoesBarily make 
the rule null and void. If the ao*sharer land¬ 
lord adopts the sale and withdraws his portion 
of the purchase-money, the sale is equally 
valid as the provision is not based on grounds 
of public policy but for the benefit of the 


BENGAL TENANCY AOT (YIII of i888K 

8, 188‘B, 

individual who can waive the same, (Mooher^ea 

and Okotzner, JJ.) Rajani Kanta Qhose 

V. SHEIKH Rahaman Gazi. 27 O.W.H. 788« 

87 O.L.J. 447 = 1924 0. 408. 

“ Ss. 138-B and 199—Safe under Rent 
decree—Tenure iUelf passes to auction purchaser 
—Art. 139, Elm, Act does not apply. 

Article 139, of the Limitation Aot is appli¬ 
cable only where the purchaser acquires the 
right, title and interest of the judgment- 
debtor. But the rights of a purchaser at a sale 
under a decree for rent must be governed by 
the Bengal Tenanoy Aot. When a rent decree 
has been properly obtained, the tenure itself 
passes to the purchaser and not the right title 
and interest of the judgment-debtor only. The 
rights of the purchaser must be determined by 
the provisions of the B.T, Aot under 8. 168-B 
and 8,159. (Woodroffe, Walmsley and Suhra- 
wardy, JJ ) Janendra MOHAN, DUTT v, 
Umesh Chandra Guha. 

26 O W N. 985 = 1922 Cal. 544, 

--S 158-B—Rewi sale—Decree for rent 

— Unrecorded tenant not a party—Sale—What 
interest passes. 

A landlord obtained a decree for arrears of 
rent of a tenure against all the recorded tenants 
and sold the holding in execution. Held, that 
the entire tenure, and not merely the interest 
of the recorded tenants, passed by the sale in 
execution of such a decree. The unrecorded 
tenant, though he was not a party to the rent 
suit, cannot sue for a deolaration of his tighten 
the ground that his share in the tenure did not 
pass by the sale, (Ghatterjee and Newbould% 

JJ.) Prafdlla Kumar Sen v. Nawab Bib 
Sadimullah Bahadur. 

52 1 0. 304 = 23 C.W.N. 590. 

-—S. 158-B —Failure to give notice—Sale 

invalid, 

S, 158-B. of the B-T. Aot is imperative and 
requires the giving of notice to theoo-sharer 
landlords before the sale of a holding in execu¬ 
tion of a rent decree obtained by one oo-sharer. 
The failure of the Court to serve suoh notice 
renders the sale invalid. (Fletcher and New* 
bould, JJ.) SARIP LOCHIN V. TILLBTAMMA 

Debi. 43 I.C, 8 (Cal.). 

S. Sale in execution under B. 

T. Act granted by first Court—Lower Avvellate 
Court directing sale under C.P.O,—Effect*-^ 

Revision—Sigh Goutt's power. 

Where the first Court granted an application 
for sale in execution under B.T. Aot, S. 168-B. 
(1) but on appeal, the sale was directed to be 
held under the Oiv. Pro. Oede, which would 
be without juriediotion, the High Oourt will in¬ 
terfere in revision. 96 Bom. 337, P.C. ref. to- 
(Mookerjee and Beacheroft, JJ,) BrohmANDA 

Nath Deb p. Hem Chandra Mitba. 

23 1.0.981 = 18 C.W.H. 1016. 

--S i88-B— Safe of holding in execution 

of decree—Necessary parties. • 

Ordinarily all tenants of a holding are tseddS* 
sary parties to a suit in order that a decree ilid 
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B. 188. 

Iho sola in ezeoation ihereof may have the oon- 
aeqaenooB mentioned in Chapter XIV of the 
AqI« Where one of a number of tenants is put 
forward by the rest as their representative, he 
oan be regarded as a sole tenant. Whether he 
can be a representative, is a question of faot. 
(JsnhinSt O.J. and Mullicht J.) Ohamat 
.KAUN i Dasi V. Triguna Nath sardar. 

19 1.0. g89»17 O.W.N, 838. 

- S. 188*B—Sutf against real though not 

recorded tenant — Decree-against, if one for rent, 

A deorae passed in a suit by a landlord against 
a real though not a recorded tenant who was 
in possession is a rent decree and not a money 
decree. 39 W.R. 334 and 9 0. 908, rel. (Holm- 
wood and Chaiterjee, JJ.) Banbihari Kapur 

V. KHTBRAPAIi BiNGH ROY. 

38 Gal. g23=>13 I.Q. 789== 

16 C.W.N. 259. 

- S. 158 B—Rani decree— Co-sharer's 

suit for rent — Other sharer parties—Decree for 
his share only—Money decree or rent decree. 

Where in a suit by oo-sharer landlord for 
arrears due in respeot of the whole estate mak¬ 
ing other sharers pro forma defts. a decree was 
passed for plS.’a share of the rents. Held, that 
it was a money decree only and oould not be 
executed as a rent decree under the Bengal 
Tenancy Act. (Caspersz and D. Chatterjee, JJ.) 
Promoda Nath v. AiiAMGiR Khan. 

13 I C. 82 (Gal). 

-3. 138-B. —Tiooadar— Right to sell 

holding—Transfer of interest. 

Obiter, —If a iiccadar obtains a rent decree 
after the period of his ticca all that he oan sell 
is the right, title and interest of the tenant and 
not the tenure. (Coxa, J.) NATABAR JANA v, 
RUDRA NARAYAN. 9 I.c. 623 (Cal.). 

-S. 138-B— Execution sale—Decree for 

consolidated rent of two holdings. 

Where a suit has been brought for the oonaoH- 
dated rent of two holdings upon the purchaser 
no greater title is conferred upon the 
purchaser by a subsequent sale in execution 
of the decree than the right, title and 
interest of the judgment debtor. Thera is 
nothing in S. 158-B of the B.T. Act which 
would give the purchaser the right to acquire 
the rights therein mentioned except by a pur- 
' chase of the holding. {Miller, G. J. and Mullick, 
J.) DIPA MAHTON V liAIiA BHEONANDAN 

Prasad. 1 Pat L,R. 467 (OIy.). 

——S. 158 (b)— Sale contrary to—Suit for 
declaration of invalidity is governed by Art. 120 

of the Lim Act, 

(Dass, J.) Ghanshyam v. Basdeb Jha. 

60 1.0. 529 = 3 U.P.L.R. (Pat.) 27. 

-Sa. 188-B and 159—Decree for rent 

against holding of tenant—Joinder of all the 
^ co-tenants—Necessity for—Monty decree, 

* II a landlord wants to obtain a tent decree 
4 good against the land under the B.T. Act, he 

Vol. 1—38 


BENGAL TENANCY ACT (YIIl of 1886), 
S. 189. 

must ordinarily implead all the oo-tonants 
including the heirs and the legal representatives 
of a deceased oo-tenant. If, however, he is con¬ 
tent with a money decree, he is free under B. 43 
of the Oontraot Aot to sue any or all of the 
tenants, as each of the tonante is liable to pay 
the whole rent. 22 O.W.N. 289 foil.; 15 O.W.N. 
191, not foil.; 1 Pat. L.J. 190, disb. {Gouiis and 
Adami, JJ.) BerADAR 8INGH v, BACHA 

Mahto. 8 Pat. L.J. 32 = 1 Pat. L.T. 58 = 

94 I.C. 39 = 1920 Pat. 9. 

-3. 1S8-B—RigiJifs of purchaser at an 

execution sale in rent decree when, landlords are 
not the same in number during the period for 
which the rent is due. 

Purchaser at a sale in execution of a decree 
for arrears of rent obtained by a sole landlord 
acquires the full title in the holding sold even 
though the landlord was a oo'sharer with others 
some time during the period for which the 
rent is due. (Chapman and Roe, JJ*) SARUP 

SAHU V. JAGRAHATH MODDI. 

2 Pat. L.J. 194 = 39 I.C. 672 = 

8 Pat. L.W. 420. 

-Sa, 158-B, 199, 163 and iSl—Effect of 

omission to state the holding would be sold free 
of all encumbrances—Eight of purchaser to 
annul encumbrances. 

A rent decree being passed under S. 158-B of 
the Aot, the omisaioa to state that the holding 
would be sold free of all enoumbrancea in a sale 
under the deorea does not deprive thepucohaser 
of the right of annulling the encumbrances, 
(Chamier, G,J. and Sharfuddin, J.) MahaBIR 

Prasad u. Baijwa Lad. I'Pat. L.ffl. 8Bl = 

2 Pat. L.J, 176 = 39 I.C. 230 = 

1917 Pat. 143, 

- —Requirements cf the section 

with regard to a decree for rent. 

Where in a decree for rent the entire body of 
landlords iro on record at the time of making 
the decree, it matters little even if the whole 
body of landlords at that time is not the same 
as at some time during the period for which the 
rent is due. (Chapman and Roe, JJ.) RaM 

KISHEN V. MaHABIR RAI. 

39 I.C. 219 = 1 Pat. L W. 342, 

- S. 158-B (2j — Omission to serve notice 

of sale—Decree obtained ^ya cc-sharer landlord 
on other co sharer landlords. 

If a co-sharer wants to have the sale of a 
tenure of holding, 8. 153 (2) (5) of the B.T, 
Aot which is mandatory must be complied with 
and the failure of the Court to serve notice 
thereunder renders the sale invalid. The pur¬ 
chaser at such a sale is invalid. The purchaser 
at such a sale is in the position of an ordinary 
purchaser under a money decree. (N.R- Chat- 
terjee and Panton, JJ.) AHMED Biswas v. 
BBJOY BHUSAN Gupta. 

93 1 0. 519 = 23 C W.N. 931. 

_—Ss. 139 and 161 — Encumbrance — 

Includes—Prescriptive title. 
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8. 1S9. 

Per Woodroffet J. —-The word enoumbrance aa 
used in Ss. 159 and 161 of the Beogal Tenancy 
Act includes a statiitory title acquired by a 
trespasser by adverse possession of the land of a 
defaulting tenant, (Woodroffe^ Walmslev 
Suhrawardy, JJ.) Jnanbndra Mohan Dutt 
V, Umesh Chandra Guha. 

26 Q.W.N. 986 = 1922 Cal. 511, 

' —Ss, 199, 161 and 167—‘ Incumbrance 

-^Adverse possession of a part of lands of de¬ 
faulting tenure* 

The word “ inoumbranoe ” as used in Ss, 159 
and 161 of the Bengal Tenancy Act includes 
statutory title and interest acquired by a 
trespasser by adverse possession of a part of the 
lands of the defaulting tenure or holding and 
such inoumbranoe cannot be annulled in any 
manner other than what is provided in 8 167, 

(MooJcerjee and Panton. JJ.) Isan Chandra v* 
Sefatudda. 26 C W.N. 703 = 

68 i.C. 219 = 38 C L.J, 36 = 

1922 Gal. 331. 

-S, 199—SaZs for arrears of rent---What 

passes. 

When in execution of a decree for arrears of 
rent a tenure is sold, the tenure is not 
extinguished, there is a transmission and not an 
extinction of interest. The purchaser takes the 
existing tenure subject to protected interests, 
but with power to annul incumbrances thereon 
by recourse to the prescribed procedure. 
[Mookerjee^ Neiobould and Pearson^ JJ,) UDAI 

Kumar Das v. Katyayini Debi, 

3Q C.L.J, 292 = 69 I.C. 126 = 
19 G. 918 = 1923 Cal. 87. 

8b* 169 and 160 (c)—Jjsase for a term 
of years—Petel 'plantation—Rights of purchaser 
in execution sale. 

Even in the absence of a permanent lease the 
interest of a tenant in land on which boraj or 

betel planUtion has been made is a protected 
interest within 8. 160 of the Act although ha 
does not hold the land under a permanent 
lease, 18 C W.N. 349, Ral.; 46 Cal. 730, dist. 
The purchaser of the tenure at a sale in execu* 
tion of a decree for rent due in respect of land 
on which there is a boraj or betel plantation 
made by a tenant holding over on payment of 
rent, takes subject to the protected interest of 
the tenant, (Chaudhuri and Cuming^ JJ.) 
abhoya Charan LATABAIDYA V, Kamini 
Probhanag. 53 I.C. 188 (Cal.). 

8. 159—Eanf sale—What passes under, 

V^ero a landlord decree-holder continues to 
be the sole landlord at the data of application 
for execution of his rent-decree, and in that 
capacity takes steps for sale of the defaulting 
under-tenure under the chapter, the effect of 
the sale ig to pass the under-tenure and not 
merely the right, title and interest of the tenant 
to the purchaser even though the landlord has 

1 **.11 mterest partially or entirely as 
landlord before the actual sale, Prooeduie 


BENGAL TENANCY ACT (YIII of ISSIh 
S. 189. 

under Gb. XIV discussed. {Mookerjee and 

BeachcrofU JJ.) Syedunnessa Khatum 

AMIBUDDIN. 43 Cal. 294=41 l.G. 898» 

21 G.W.M. 847= 
25 G.L.J. 626f 

- ' Sb. 159 and 161 (a)— ‘ Eneunibrance 'i 

The word inoumbranoe in Ss. 159 and 161(a)' 
of the Act includes a statutory title acquired 
by a trespasser in adverse possession of the lanA 
of the defaulting tenure provided such aot of 
possession commenced after the creation of thfl' 
tenure. 14 C.L.J. 136 ; 16 C.L.J, 539, rel. on. 
{Mookerjee and Beachcroftt JJ,) KALIK' 

NANDANA MUKHERJEE V, BiPRO DAS PAL- 
CHAUDHURY, 19 C.W.N. 18 = 26 I.C. 438 = 

21 C.L.J. 265i 

- Sb. 159 and 161 (a)—* Encumbrance *" 

— Usufructuary mortgage by under tenant— 

can be annulled by purchaser at sale for arrears 
of rent. 

A purchaser at a sale for arrears of rent> 
cannot annul a usufructuary mortgage not 
created by the defaulticg tenant but by the 
under-tenant, as it is not an ' enoumbranoe ^ 
within 8. 161 (a) of the Aot. 3 C.L.J. 223 ; 
33 Gal. 1091; 12 C.W.N. 878. dist. {Mookerjee 
and Beachcroft, JJ.) DEBI Raut v, ASUTOSH 
Battaoharjee. 20 I.C, 55 (Cal.), 

— --Ss. 189 — 160 (d) and 161 (a)—Burden’- 

of proof — '*Prot€cted interesV^ — Incumbrance, 

It rests upon the auotion-purohaser to show 
that the interest which he wishes to annul is- 
' inoumbranoe’ but if this is established, the 
onus shifts on to the enoumbranoer to prove' 
"protected interest.” 7 I.C. 919, Rel.; 11.O. 696, 
Ref. (Carnduff and Chatterjee, JJ.) Hari MONY 
Debi v, Moti sheikh. 18 I.C. 80= 

16 C.W N. 779; 

-Ss. 199 and i60 ig)—Protected interests 

When P granted a permanent lease to B, 
authorising him to grant sub-leases and B- 
granted a permanent lease to G, who granted 
sub-leases to H. Held, that the interest of Gr 
and therefore that of H were protected interests^ 
within the meaning of S. 160 (p) of the Act* 
{Jenkins, O.J. and Chatterjee, J.) AFAZUDDU 

Khan V. Prasanna Gain. 

14 I.C. 991 = 89 Gal, 186. 

- Ss. 159 and 161 — Incumbrances — 

Meaning of—Title aeguired by trespasser by^ 
adverse possession. 

The word "Inoumbranoe” in Ss, 169 and 161 
of the B.T, Aot includes the presoriptive title 
of a trespasser acquired by adverse possession of 
the land of a defaulting tenant. 11 1.0. 469,- 
foll. (D. Chatterjee and N,R, Chatterjeet JJ.)* 
Arsadulla V, Munseb Adi, 

16 C.W N. 831 = 14 I,G. 349« 

16 C.L.J. 68tf, 

- Sb. 169,161 and 167—Title of adverse 

possessort if an incumbrance—Annulment^ hota^ 
effected. . 
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8.189. 

TUle acqoiied by au adverse possessor oq 
the part ol a tenure, is an inoumbranoe within 
the meaning of Ss. 159 and 161. and it oan be 
annulled only under S. 167. (Mooktrjee and 
Carndu/f, JJ.) GoKuti Bagdi v Debbndra 
Nath sen. ll 1.0. 453»14 G.L.J. 136. 

— — - Si. 189. 160 —Rent decree—Execution 

sale—Mortgage decree by landlord—Purchase 
by third patty in execution—Rent decree by 
landlord —Pwrc/iase by landlord in exectition 
of rent decree— Priority, 

Held, that although ordinarily the purchaser 
at the rent deoree sale would be entitled to pre- 
ferenoe over purohaeeis at the mortgage decree 
sale, still where the landlord advertised the 
holding for sale in csooutiou of his own mort¬ 
gage deoree when be knew at the time that the 
interest passing at the sale was valueless, as 
it could be put an end to, by the sale in 
execution of the rent deoree, the stranger pur¬ 
chaser should be given priority, (Coxe, J.) 

Satis Chandra Ghose v. Putu Muldick. 

10 l.G. 54 (Oai.). 


Ss. 189 B and IBO^SaZe in execution 
of rent decree — Purchaser—Liability of arrears. 

Toe purchaser of a tenure at a sale held in 
execution of a decree other than a decree for 
rent must in the absence of anything to the 
contrary be responsible for all arrears of rent 
due thereon. {ChatUrjee and Richardson, JJ.) 
Mathura Mohan shah v. Nabin Chandra 
DutT. 20 C.W.N. 749-34 I.C 130- 

24 G L J. 34 

Sb. 189, Proviso. Cl. (b) and 17S-- 


Restraint of creation of subordinate rights by 
Darpatnidar. 

a. 159, proviso Oh (6) is controlled by 8. 179 
and a contract of permanent tenancy between 
a painidar and a darpatnidar with a stipala- 
tion restraining the creation of subordinate 
rights by the darpatnidar is a valid contract 
operative not only between the grantors 
and the grantees but also between their 
representatives-ia-interest. Such a restriction 
does not contravene S. 10, T.P. Act. {Mcokerjee 

and Beachcroft, 33.) Madhu Sudan Mahato 
V. Midnafore Zamindaki Co.. Ltd. 

49 Gal. 940-46 1.0. 129-27 G.L.J. 511. 


Ss. 160, 167 — Occupancy raiyafc 


Baiyat at fixed rate—Existence of both statiis 
in one person. 

A raiyatf who holds at a fixed rate of rent 
for more than 12 years continuously, becomes 

a settled raiyat of the village ’’ and as such 
acquires a right of oooupanoy in all lands held 
by him as raiyat, and such right is protected 
under 8. 160, and oannot be annulled by 
notice under 8. 167 of the Act. Per Sander¬ 
son, C.J.—A right of oooupanoy and the right 
of a raiyat holding at a fixed rate may exist 
in the same person in respect of the same land 
at the same time. Per Richardson, J,—The 
higher status would supersede so much of the 


BBNOAL TEMABGT ACT iVlll of 1885), 

a. 160. 

lower as might be inconsistent with it and 
either status might be used as a shield so far 
as it extends. {Sanderson, O.J. and Richard¬ 
son, J.) SARHESWAR PATRA V, BUOY CHAND 
MahataP, 26.0.W.N 18 = 63 1 0. 988 = 

34 G L.J. 283. 


S. 160—‘Zifinsfi of land' — Meaning. 


'Lease of land* in S. 160 means a valid lease. 

(Beachcrofl, J.) Hari Charan Dutta v. 
NiBARAN Chandra Das. 

50 I.C. 37 (Cal.). 
-S. 160 — Prelected interest under — 


Onus of proof lies 

Where a landicrd put up the sale of a tenure 
in execution of a rent deoree without mention¬ 
ing that an under-tenure namely the inasat 
taluk therein was bis own property and the 
deft, auction purchaser set up that that under- 
tenure also passed to him under the ealei the 
onus lies on the plff. to show that the ynasat 
taluk was a protected interest within the 
meaning of the B.T. Act. [Maclean, C.J. and 
Bayierju 3.) JOGESH Chandra v. ROHINI 
Kumar Roy. 34 I.C. 213-21 C L.J, 65, 

-S. IQO--Protected interest —Reventie 


Sale Law {Act XI of 1369). 

The protection provided by S. 37 of Act XI 
of 1859) extends to all Glasses of occupancy 
rights under Bengal Tenancy Act. [Holntwood 
and Chapman, JJ.) abdul Gani v. Makbud 
ALI. 42 Cal. 743 = 31 l.G. 19 = 

22 G.L.J. 228 = 20 C.W.N. 189. 

Ss. 160 and iQi—Under-raiyat in¬ 


duced without landlord's censent—No sub lease. 

Where the under-tenant wa=: inducted upon 
the land without the landlord s consent, there 
is no sub-lease under 8. 85 ol the S.T. Act, It 
is not an encumbrance within B. 160 or a 
protected interest under S. 161. [Mookerjee 

and Beachcrofl, 33.) Fakir Chandra bingha 
Roy V. Banamali Sain, 18 o.L J. 282- 

21 I.C. 104 = 19 C.W.N. 412. 


— S. Protected interest' — Ocai- 


pancy ^ight — Under-raiyai with occupancy 
right~lf can be ejected bp purchaser at sale for 
arrears af rent, 

A right of occupancy is a *pr 3 teoted interest 
under 8. 160 of the Act not liable to be annull¬ 
ed by a purchaser at a sale (or arrears of rent. 
An under-raiyat with a right of occupancy 
oannot therefore be ejected by such a purcha¬ 
ser. {Mookerjee and Beachcrofl, JJ.) DEBI 
RAUT V. ASUTOSH EHATTACHAEJEE. 

20 l.G. 83 (Gal,). 


S. 160— Boraj plantaiicn—Protected 


interest. 

Land on which betel leaf plantation (boraj) 
ia made, is a protected interest. (N. R. 
Chatterj^e, 3.) BANKO Behari Das v, 
Krishna Chandra Bhowmik. ^ ^ ^ ^ 

18 C.W.N. 849 = 9 I.C. 828 = 18 G.L.J. 170. 
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8. 160 (b) —Auction purchase at a rent 


saU—Bowladar and tenants^-Annulment of 
incumbrances—Suit for recovery 0 / possession^ 

Where it was oontended relyicg on the entries 
in the settlement Khatian that the howladats 
are protected by virtue of the provieions of 
S. 160 (6). Held reliance cannot be placed on 
the entry in the reoord of rights. The sale 
having been made, notioes issued to annul the 
inoumbranoes, and the suit commenced before 
the reoord of rights, was published, the entries 
made in the reoord of rights cannot aSeot the 
rights of the auction purchaser purporting to 
have been acquired by virtue of the annulment 
made by the notices. {Oreaves and GT/ose, JJ.) 

Brimato Johara Banoo Ve Ganga Chan¬ 
dra Choudhdry. 1922 Cal. 222. 


S. 160 {c)—Betelleaf plantation 


Protected interest — Permanent, 

The word ‘plantation* in 3,160 (C) of the'B.T. 
Act means an assemblage of growing plants 
of any kind and would therefore include a betel 
leaf plantation. It is largely a question of fact 
whether any particular assemblage of plants 
comes within the term “plantation” {Jenkins, 
C.J. and Mookerjee, J.) Banko Behari Das 
V, Krishna Chandra Bhowmick. 

18 C L.J. 170 = 21 I.C. 419 = 

18 G.W N. 349. 

;- S. 180^ fg)— Protected vtierest — Mean¬ 

ing and conditions of creation^Landlord's 
consents 

A se paint created by a darpatnidar is a pro¬ 
tected interest within B 160 ig). Landlord’s 
express written permission at the time of crea¬ 
tion, IS not needed for creating it. (Sanderson 
O.J. and Mookerjee, J.) Bidumdkhi v- As- 
MATUDLA. 24C.L J. 180 = 

86 I.C. 669 = 21 O.W.N. 829. 

;- 8, 160 (gi—8e patni—Created by dar- 

patnidar with general authoi^ity—Whether pro¬ 
tected interest, 

A se patni created by a darpatnidar with 
general authority in his patra expressly stating 
that he may grant se patni eettlements, is a 
protected interest under S. 160 (p) of the B. T. 
Act and no special permission is required in 
each case. (Midlich, J.) Bidhumikhi GhOW- 

DHURRANI V, ASMALULLA. 

23 I.C. 899 (Cal,). 


-S, 160 Protected interest—Mort¬ 
gage of patni, 

A mortgage of a patni from d,painidar is not 
a protected interest within B. 160 (p) of the 

Act. (Brett and Garnduff, JJ.) Kristo Das v, 
Jatindra Nath. 14 I.C 14S = 

16 G W.N. 361. 


S. Incumbarance—^^hai is. 


Queers, Whether an interest not directly 
created by the talukdar, but allowed to grow 
up by bis sufferance and negligence is an in¬ 
cumbrance within the definition given in 8.161 



BENGAL TENANCY ACT (VIIl of 
8. 161. 

of the Act, (Lord Phillimore,) Bipbadas 
Ohowdhury V. Kamini Kumab. 

41 M L.J. 688^ 
15 L.W, 180=49 C. 27 = 80 M.L.T. 188= 

26 C.W.N. 465=66 1.0. 674« 
4 U.P.L.E. (P.C.) 88* 
48 I. A. 499 = 1922 P.C. 48 (P. C.), 


-S. 161 — Imumbrance—Meaning of-!^ 

What it includes, .4 

‘Incumbrance' in 8. 161 includes a statutory 
title and interest acquired by a trespasser by 
adverse possession of a part of the lands of the 
defaulting tenure. (Mookerjee and Panton, JJ.) 
IsAN Chandra v. Saptudda Sikdae. 

26 G.W N. 703 = 68 1,0. 219 = 
85 C.L.J. 86 = 1922 Cal. 381. 


—S. 161 — Incumbrance-Meaning of. 


‘Inoumbranoes’ in S. 161 is some intecest 
created or suffered to be acquired as in the case 
of adverse possession by the tenant on his 
tenure or in limitation of his own interest 
therein, and does not refer to the creation of 
an interest by a tenure holder of an inferior 
grade. (N. R. ChaiUrjee and Greaves,IJ,) 

Monmotha Nath Mittbr v, anath Bun- 

DHU PAD. 61 I.C. 469 = 25 C.W N. 106. 


-S. 161— SaZe ofporiionof non-transfer- 

able occupancy holding—Encumbrance, 

The sale of a portion of a non-transferable 
occupancy holding is nob an enoumbrance with¬ 
in the meaning of S. 161 of the B.T. Act. An 
exchange is not for all purposes a sale. (Fletcher 
and Cuming, JJ.) Kripa 8 INDHU MUKBR- 

JEE V, SURENDRA NATH BANERJEE. 

46 Cal. 891 = 51 I.C. 285 = 3 0 C.L J. 4. 
S. iSi-r-Adverse possession—Encum¬ 


brance, 


Plffs. Zemindars purchased a patni in which 
deft.’s lands were situate, at a rent sale and sued 
for khas possession of the lands within 12 years 
of their purohase. Held, that the adverse 
possession of the defts. if any, was arrested by 
the sale of patni. iChatterjee and Greaves, JJ.) 

Manmatha Nath Mitterv, anath ban- 
DHU Pad. 80 l.G. 222 = 23 C.W.N. 201. 


-Ss. 161 and 167 — Enaumbranee— 

Mortgagee purchaser of a holding. 

The interest of a mortgagee of a part of a 
holding in execution of his mortgage decree ia 
an enoumbranoe within B. 161 of the B.T- Act. 
Buoh a mortgagee-purchaser cannot be ejected 
by the purchaser of the holding in execution 
of a rent decree until his eDoumbtanoe is an¬ 
nulled under B. 167 of the B.T. Act, {Fletcher 
and Huda, JJ.), INDRA NABAIN RaY i). 
NABIN OhANDA BANEBJEE. 

47 l.G. 817 (Gal.). 

- Ss. 161,167 and 103-B—Safe of pdiHi- 

Bent free lands — Encumbrance —Record bf 
Rights—Entry in—Onus, 

Pifi. in execution of a rent decree putohased 
a patni taluk created in 1807 and eaed to ejw 
the deft, on the ground that his interest wav 
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8.101. 

an enoumbranoe within B, 161 of the B.T. Aot. 
Held, having regard to 8. 103-B of the B. T. 
Aot and the pleadings of the pl£f. and to the 
faot that there was no evidence to show that 
an; rent had ever been realised in respect of 
those lands and that the deft, and his pr':d6oes- 
sors-in-title had been in possession for a long 
period without payment of rent, pl&, must 
show that the zsmiudar was in possession of 
the lands in dispute at the date of the oreaticn 
of the patni and that the enoumbranoe of the 
deft, came into existence after that date- (N, 
12. Chatterjee and Greaves, 3J ) Biprodas 
PA ti Ohoudhury u. Kedar Nath Roy. 

47 I.c, 765 = 23 C.W.N. 182. 

— Ss. 161 and 167 — Encumbrance — 
Mortgage of pcrtion of non-iransferable hold¬ 
ing—Purchaser at rent sale—Bight to annul 
viortgage—Notice, 

The sale in execution of a rent decree, of a 
non-transferable ocoupanoy holding, a part of 
which is under a mortgage, is subject to the 
mortgage and the auction purchaser can annul 
the mortgage under 8. 167 of the Act. Such 
a mortgage though only of part of the holding 
is an enoumbranoe within S. 161 and cannot 
be ignored by the landlord. A notice under 
B. 167 for its annulment is necessary. 
(Walmslep and Greaves, JJ.) Pban Krishna 
Pan V. atul Krishna. 46 1 c 176 = 

22 C.W.N. 662, 

" — Ss, 161 and 167 — Tenure —Miras, 

A tenure-holder granted a Miras (under¬ 
tenure) of the entire tenure at permanent rent 
of Rs. 46 and subsequently sold to the Miras- 
dar the right to receive rent to an extent of 
Ks. 33 out of Bs. 45. The tenure was sold in 
execution of a rent decree and the purchaser 
brought a suit against the Mirasidar for the full 
rent of Rs. 45. Held, the assignment was an 
enoumbranoe within S. 161, which is necessary 
for the auction purchaser to have annulled 
under S, 167. (Chatterjee and Richardson^ JJ.) 
BISBNDBA KISHORE V, ahamad ali. 

41 1 0. 687 (Cal.). 

——— Ss. 161 and 167 — Mortgage of now- 
transferable holding. 

Where a non-transferable occupancy holding 
is mortgaged, usufruotuarily or by oonditional 
sale, the mortgagee’s interest is not an enoum¬ 
branoe within 8. 161. The interest operates 
only against the tenant. {Fletcher and Smither, 
JJ.) ABDUIi GaFDR MOHIjA v. GOLAM RAHA- 
MAN Na&EAB. 89 1.0. 460 (Oal.), 

-S, 161— Encumbrance, 

The interest of an unregistered purohaser of 
the patni is not an enoumbranoe under B. 161. 
(Jenkins, 0. Ji Chatterjee and MulUch, JJ.) 
ABDuii Barman v, ahmadab barman. 

48 Gal. 588-19 G.W.M. 1217- 
81 X.O. 864-22 O.L J. 886, 


BENGAL TENANCY AOT (YlII of 1886), 

S. 162. 

-B. Encumbrance, 

A mortgage by a tenant is a lien upon the 
tenure and if the mortgagee obtains a decree, 
his lien does not oaase and his interest after 
the decree oontinues to be an enoumbranoe. 31 
Oal 863 ; 2 G.L.J, '202 ; 7 O.LJ, 1, rel. on. ; 1 
O-W.N. 458 ; 9 O.W.N. 670, diet. (Mookerjee 
an(2 Carnduff, JJ.) JOG Narain SINGH v, 
Badri Das. 13 I.C. 144 = 16 G.L.J, 156, 

-S. ±^± — TAen—Encumbrance, 

A lion created by a tenant on his bolding is 
an encumbranoo within 8. 161. (N.R. 

Chatterjee, J.) ChATTAKDHARI LAD v, 
BIRANCHILAD. 9 1.0. 248 (Gal.). 

-Sa. 161 and 86 |6)— Incumbrancer — 

Purchaser of portion of holding is not. 

The purohaser o£ a portion of a non-transfer- 
able occupancy holding from an ocoupanoy 
raiyat is not an inoumbranoer within the 
meaning of Ss. 161 and 86 (6) of the B.T. Aot 
and hence the landlord after a surrender oan 
eject him. {Miller, OJ. Mullick, Jwala 
Prasad, Foster and Maephersen, JJ.) Mt, 

Sheoraji kuer V, Dhani Mian, 

4 Pat. L.T. 581 = 73 1.0, 794 = 
1 Pat. L R. 402 = 1923 Pat. 303 = 
3 Pat. 1=1924 P. 1 (F.B.). 

-S3, 161 and 170 (^)—Rent decree — 

Occupancy hoiding, sale of— Usufructuary mort- 
gagect if entitled to deposit decretal amount, 

A usufruotuaty_mortgagee in possession of a 
non-traneferablo occupancy holding advertised 
for sale in execution of a rent decree against 
mortgagor, has an enoumbtauce which is 
voidable on sale of the holding^ entitling him 
to deposit the decretal amount under Bee. 170 
(3/. (Contis and Adami, JJ.) SHEIKH 
AZMAT V, Bibi TAMZAN. 8 Pat. L.J. 83 = 

55 1,0, 490= 1 Pat. L.T. 108. 

-S. 161— Bengal Land Rev. Sales Act, 

(XI 0 / 1859)—Mokarari— Not an encumbrance, 

Mokurar is not an enoumbranoe at all except 
for the purpose of the Bengal Land Rev. Sales 
Aot. (CoM^^s and Dass, JJ.) LADA NATHUNI 

Prasad v. Syed anwar Karim, 

53 1.0. 16 (Pat,). 

-S. 161 (a)— Encumbrances—Interest 

of purchaser of a ^jorfion of non-transferable 
occupancy holding. 

An enoumbranoe implies a limitation of the 
rights of a tenant and not a total extinotion of 
them. A landlord purohaser at a Sale in 
execution of his rent decree need not annul the 
interest of a purohaser of a portion of a non- 
transferable bolding. 11 G.L.J. 16, foil. (Chitty 

and Walmsley, JJ.) Fazaradi Mahaddar v. 
Pebbo Mian. 48 1.0. 300 = 

28 G.L.J. 266. 

-Ss. 162 and IbZ—‘Application — Order, 

Ddotee-holder’s applioation under B. 162 and 
an order thereon under 8. 163 mean an asser¬ 
tion by him that the property about to be sold 
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is an oooupanoy bolding. A. purohaser on this 
assertion cannot be attacked by the decree- 
holder that the holding is the interest of an 
under-raiyat only. (Moohfrjt^ and Beacheroft, 
JJ.) ABDUL SAW AN V. NEKB.^.R. 

16 LG, 632 = 17 C.L.J. 652. 


Ss. 162 and 163 —Bent decree — Exe¬ 


cution—Mode of—Intanlisn of decree-holders. 

Where the holder of a rent decree takes every 
necessary step under the B.T Act to execute it 
as a rent decree, failure of Court to issue Bimul- 
taneously the order of attachment and procla¬ 
mation cannot make the decree any the less a 
decree for rent. Bub the decree-holder must 
intend to take execution proceedings as in a 
decree for rent and any omission to take such 
steps, V7ould deprive the deoree of the effect as 
a rent decree. (Dass, J.) Dhunnum SINGH v. 
LATCHMI LAIi. 37 I C. 492 (Pat,). 


-^S, Material irregularity—Setting 

aside sale. 

The omission to state that the holding will 
be sold free of all encumbrances as required by 
8. 163 of the Act may amount to an irregular¬ 
ity and would be groucM for setting aside the 
sale on proof of substantial inquiry, iChamier^ 
GJ, and Sharfuddin, J.) Mahabir Prasad 
V, BAIJA LAIi. 1 Pat. L W. 831 = 

39 I.G. 230=>2 Pat. L.J. 176 = 

1917 Pat. 143, 


-Si. 184, 165 and 167— Tenure — Pur¬ 
chaser at sale — Annulment, 

In a suit for poasesBion of a tenure purchased 
at a sale in execution of a deoree for arrears of 
rent, the purohaser is entitled to recover it even 
if the tenure is encumbered, which encumbrance 
stands good, if not annulled within one year 
from the date of the notice in the manner pros¬ 
cribed under 8. 167 of the B.T. Act. Where the 
landlord and tenants agreed to effect a division 
by mutual agreemont, divided the land and 
evidenced the fact by a compromise on which a 
deoree is based, the agreement is binding with¬ 
out invalidating it because of its incorporation 
in the deoree. {Ghose and Pratt, JJ.) GOPI- 

NATH V. RADHA 8HYAM. 

68 I.G. 671 = 21 O.W.N, 637. 


—S. l^i^Sale—Execution of. 


If a holding put up to auction under 8. 161 
fetches a lower price than the decretal amount, 
the sale cannot be held under that section and if 
the sale takes place without a second proclama¬ 
tion, it is not valid and only the right, title and 
intaiest of the judgment-debtor will pass to 
the purohaser, {Bolmwood and Chatterjee, JJ.) 
Banbihariu. khetra Pal Singh. 

38 Cal. 923 = 13 I.G 785 = 16 G.W.N, 259. 


-Ss 164 (t), 168 and 165. 


BENGAL TENANCY ACT (Vlll of 1885)i 
S. 167. 

The oonsequenoe of the sale is independent of 
the value of the bid. {Mookerjee and New^ 
bould, JJ.) 8AL1MULLA BAHADUR V. BaHIN- 
UDDI. 48 Cal. 268=30 l.C. 68 = 

21 O.L J. 659 = 20 C.W N. 150, 


S. 163 —Object of. 


K 


A decree-holder may proceed under 8. 165, if 
the sale on first notification does not yield 
sufdoient sum to satisfy the deoree and costs. 
The section is for the decree-holder’s benefit 
and so he may or may not avail himself of this 
special remedy, {Mookerjee and Ntwbould, JJ.) 
8ALIMULLAH BAHADUR V, RAHINUDDI. 

43 Gal. 263 = 50 1.0.68 = 
21 CL J. 659 = 20 G.W.N. 136. 


-S. 167— Presumj^tion—Origin SMfcfle- 

quent to creation of —Patni Taluk must be 
shown— Notice, where vatic . 

For a plaintiff to avail himself of 8. 167 of 
the Aot and to annul tbs claims of tenants aa 
incumbrances, be must show an origin subse¬ 
quent to the creation of the Patni Taluk, Other¬ 
wise the presumption would arise, that the 
origin ran back to a period antecedent to the 
creation of the Taluk and were rent free. A 
notice under S. 167 to be valid must be served 
within one year from the date of the sale or the 
date on which be first had notice of.the inoum- 
branoe which ever was later. [Lord PhilUmore,) 
BIPRADAS OHAUDHARI V. KAMINI KUMAR. 

41 M.L.J. 638 = 66 I.G. 674 P G.= 
15 L.W. 180 = 30 H.L T. 138= 

26 G.W.N. 465 = 
49 C. 27 ; 4 U.P. L R. PC. 53 = 
48 LA. 499 = 1922 P.G. 48. 

-S, 167—Pa^ni —Safe of—For arrears 

of revenue-^Notice of annulment of encum'- 
brances—Setvicef mode of. 


A decree-holder, by following the procedure 
in 8. 167 is entitled to the benefits of 8. 161, 
although be does not avail himself of 8• 166. 


A patnidar committed default in paying the 
rent to the Zemindar and the latter obtained a 
deoree against him and in execution put up the 
estate for sale by auction subject to a darpatni 
granted by him. But as no bids approaching 
the amount due were ofiered, he issued under 
8. 165 of the B^. Act, a fresh proclamation for 
sale with power to avoid all enoumbranoes. 
The estate was purchased by the respondents. 
They gave notioe through the Collector of the 
Distriot to avoid the darpatni under S« 167. * 
The darpatnidar took no heed of the aforesaid 
notioe ostensibly on the ground that it was not 
served as required by law. Held, that the 
service of the notice through the Oolleotoc was 
in the manner presoribed for the service of a'' 
summons on a defendant under the G. P, Code 
and the notice was properly served under 8. 167*^ 
of the B.T, Aot (Sir John Edge,) ANANDA 

Gopal Gossain V. Najar Chandra Pal 

CHOWDHURI. 18 C.W.N, 3S9 = 

211.O, 928 = 26 M.L.J. 86 (P.O,).^ 


[See 85 Cai, 618 <=.18 C.W,N. 5iS=i8 0.LJ,l 
168]. 



<05 


CIVIL DIGEST. 1911—1928. 606 


^BMQIL TBHANQY AOT (VIll of 1888), 
8. 16T. 

—"8.167 -Annutmdnt of encumbrance-^ 
Notice €s entiaL 

Before an enoambranoa oould be validly 
annulled ib ia eaaential under 8. 167 of the B. 
T. Aot that e notice should be served as provi¬ 
ded in the seotioa. iSanderson. 0. J. and Ghoae^ 
J.) JATiNDRA Mohan ohaeravabthi v. 
Buoy Ohand Mahatab. 71 l.o 284 (Gal.). 

—— —8.167—Safa of wndiir-feMure in auc- 
-iion— Sttil for possession by plff, purchaser — 
Lim* Act does not apply. 

An uader-tenure held by the defendant from 
the plaintiff was sold in execution of a rent- 
deoree to a stranger but the purchaser never 
obtained possession. In execution of a rent-de- 
oree against the stranger, the under-tenure was 
again sold more than twelve years after and 
purchased by the plaintiffs who sued for posses¬ 
sion. Per Woodroffe held that none of the arti- 
olea of the Liiaiitation Act applied to the case 
but that the suit was barred under 8. 187, 
B. T. Act. (Woodroffe and Suhrawardy, JJ. 
Contra,) 

28 C.W.N. 963=1922 Cal. 544. 

-3. 167— Incumbrances—Annulment of 

— Procedure* 

An encumbrance cannot be annulled in any 
manner other than what is provided in 8. 167. 
{Mookerji and Panton, JJ.) IsuR Chandra 
V* SAPTUliDA SIKDAR. 26 G W N. 708 = 

1922 Gal. 381 = 68 I.G. 219 = 35 C L J 86. 

-a. 167 — Incumbrance—Annuhneni of 

can be effected only by the method provided by 
seotion — Sale for arrears of rent does not can¬ 
cel mortgage* 

A sale for arreare of rent does not ipso facto 
<oancel a mortgage on the holding, beiog an 
inoumbranoe. 24 Oal. 746, Rel. The procedure 
provided by 8. 167 of the B. T. Aot is the only 
mode of annulling the incumbrance, and the 
purchaser must have recourse to the prescribed 
mode within the specified period, if be desires 
to annul the inoumbranoe. 22 Cal. 364, foil. A 
^landlord purchaser, at a rent sale is, like any 
other purchaser, bound to follow the provisions 
of 8. 167. If the mortgage is not annulled on 
the expiry of one year from the date of the 
rent sale or from the date when the landlord 
has notice of the inoumbranoe, the holding in 
the hands of the landlord-purchaser remains 
subject to the mortgage no longer liable to be 
impeached or extinguished. 24 C.W.N. 961, 
Bef. The relative rights of the purchaser at 
the rent sale and the mortgagee should be 
determined with reference to their position at 
the time of the rent sale. If the purohaaer at 
the rent sale has not availed himself of the 
privilege of annulling the mortgage within 
the presocibed period, he holds the property 
BUbjeot to the mortgage and is entitled to 
redeem. The mortgagee puroh^elng tbe pro¬ 
perty in execution of a decree obtained by him 
in the suit instituted on the mortgage in which 
the landlord-purohaser was not made a party, 
does not lose hie right to be redeemed by the 


BENGAL TENANCY ACT (VIII of 1885), 

8.167. 

purchaser at rent sale. 14 M.l.A. 144, Bef, 
(Mookerjee and Panton, JJ.) SlTAD CHANDRA 
Majhi V, Parbati Oharan Ghakrabarti. 

85 G.L.J. 1=69 1. G. 841 = 1922 Oal. 82. 

-- 8 . 167 — Annulment of incumbrance. 

Where in execution of a mortgage deorae, D 
purchased tbe interest of one of tbe tenants of 
a holding, the whole of wbioh was subsequent¬ 
ly purchased by P in execution of a rent decree, 
held, that D became, by his purchase, the 
owner of the property and oould not maintain 
that his mortgage still remained an iuoum- 
branoe thereon which P was bound to annul 
under 8. 167 of the Aot, {Chaiterjee and Neto- 
bould,JJ.) Babjan MANDAL V , Haripada 
SAHA. 66 I.G, 108 = 25 C.W.N. 424. 

—-Ss. 167 and IQi^^What has to be 

annulled ts the darpatni — Incumbrance, 

Posaession as a tenant cannot be adverse 
and does not constitute an incumbrance which 
must be annulled under 8. 167 of the Act. 
The interest of a person in adverse possession 
is an inoumbranoe only when the adverse 
posseasioD has continued for the statutory 
period. There may be a chain of subordinate 
interest in a patni and there may bo in- 
cumbranoes, e g., adverse poasossion for the 
statutory period on each of the^e various grades 
of subordinate tenures but a purohaser of the 
paini at a rent sale is not to find out all these 
interests and serve notices upon eaoh of them 
unler 8. 167 of tbe Aot. The sub-tenancy 
created by the tenant is the dar-partni that is 
an inoumbranoe under B. 161 and that only 
has to be annulled under 8. 167. What, there¬ 
fore, has to be annulled under 8. 167 is tbe 
sub-tenancy created by the patnidar^ i e>, the 
daV'patni as it was created and which would 
include all the interests created or oarved out 
of it. (N. R. Chatterjee and Greaves, JJ,) 
Monmotha Nath Mittbb v, anath Bun- 
DHu Pad. 

61 1,0. 469 = 23 G.W.N. 106. 

- S. 167 —Rent decree and mortgage 

decree against holding ^Purchaser in execution 
of, former decree must redeem mortgage with- 
in the time fixed by section* 

Where a holding ia sold under two decrees 
first under a rent decree and second under a 
mortgage decree, the purchaser under tbe rent 
decree is entitled to possession but with the 
condition that he redeems the mortgage which 
still subsists, within the time prescribed by 
8. 167 of the Act. (Chatterjee and Newbould, 
JJ.) BIDHUMUKHI DASI V. BABA 8UNDARr 

DASI. 59 I.G. 868 = 24 C.W.N. 961. 

--S. 167 — Appeal, 

A Court of appeal has no disoretion to 
assume that the whole of the requisite evidence 
was put in the case on a point neither raised 
before the trial Court nor put in issue. If the 
defect of the service of notice of annulment 
of encumbrance under 8. 167, B. T. Aot 
is oured within one year from the date of its 
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knowledge by the plfE. aooordicg to the reserva¬ 
tion in the judgment passed on a suit for posses¬ 
sion of the land with encumbrance, the suit is 
not barred by limitation. (Beachcrolt, J.) 
EAHIN V, Intigerenessa Bibi. 

58 l.G. 745 = 2$ C.W.N. 659. 

--S. 161 — Purchaser—Encumbrance set 

up in written statement—Suit for ejectment. 

Where the purehieer at a rent sale, suing in 
ejeotment became aware of the existence of an 
encumbrance in favour of the deft, only when 
the Utter set it up in hia written statement, a 
decree for possession in plfE.’s favour subject to 
the reservation that the encumbrance would 
stand good if not annulled within one year of 
the plfE.’s knowledge thereof could be passed. 
{Ghose ayid Pratt, JJ.) GOPI Nath Bisw^ S u. 
RADHASHYAM poddar. 

83 l.G. 671 = 2$ G.V.N. 857. 

-S, 167 — Annulment of interest — 

Notice—Proof of service. 

Before the interest of a party can be ter¬ 
minated under S. 167 of the B. T. Act service 
of notice in accordance with the statutory 
procedure laid down in the section should be 
proved. (Pletcker and Duval, JJ.) Bada- 
NUDDIN BISVAS V , HEBAdTUrjIiA JOORDAR. 

5$ l.G. 797 (Cal.), 

— -S. 167— Notice annulling encum¬ 

brance—Mode of service—Sufficiency of. 

It is essential that a notice annulling an 
enoumbranoe under S. 167 of the B.T, Act wher¬ 
ever practicable be served personally. A hading 
that a notice annulling an encumbrance under 
8.167, B.T. Act was properly served not being a 
pure hading of faot is open to be questioned in 
second appeal. {Fletcher and Cuming^ JJ.) RAM 
Gobinda OHOWDHURI V , Rajani KANTA 
Das. 53 l.G, 570 t^Gal.). 

-3. 167 —Landlord and teiiant — Mort¬ 
gage by tenant—Re7tt decree—Execution — Mart- 
gage decree—Purchaser—Bights of. 

Where there is a contest between the pur¬ 
chaser of tenant’s interest in execution of a 
mortgagee decree and the purchaser in execution 
of a rent decree obtained against the tenant, 
the latter has priority over the former and the 
latter must annul the enoumbrance in order to 
support the priority of his purobase under the 
rent decree, (Fletcher and Cuming^ JJ.) 

Kbdar Nath sen v, Idu khan, 

51 l.G. 746 (Gal,), 

— - S. 161—Application of, 

S. 167 does not apply, where the superior 
landlord of an occupancy raiyat, is the auction 
purchaser of the holding and service of notice is 
not necessary to eject a sub-tenant whose ten¬ 
ancy is invalid as against the landlord. 

{Beachcroft, J.) Hari Oharan Dutt v, Niba- 
BAN GHANDRA das. 80 l.G. S7 (Gal.) 

— - S. ±61— Annulment of encumbrances — 

Procedure—Service of notice—Proof ofSingle 
suit for rent of entire ialukt after it was split up* 


BENGAL TENANCY ACT (YIII of 
S. 167. 

The destrtiotioD of valuable enoambranoes ia,' 
a very severe measure wbioh the law allows,'^ 
only if a certain procedure is striotly followed,.. 
and the claimant must show that he baa striot¬ 
ly followed the procedure laid down. An entry ' 
in the order sheet that notice has been served is -> 
not sufficient proof of service of notice. 7 O.L.J, 
262, ref. Where, what was formerly onoe a taluk: 
was split up into several taluks, a sale of the 
entire taluk in execution of a decree obtained 
in a single suit, for rent due upon the entire 
taluk, is not a sale for the arrears of rent. 
(Chitty and Smither, JJ.) Parfulla Nath . 
Tagore v, bhitad Khan. $7 l.G. 97= 

22 G.W.N. 788, 

- S. ±61—^*Da(e of safe”. 

The “ date of sale ” in S. 167 is the date of 
the oonhrmation of the sale and not of actual 
sale. It speoially applied to a sale under C.P.Q,, 
(1882), where the purchaser had no interesi'"^ 
until the sale oertihoate was granted. (Fletcher' 
and Newbould, JJ.) NANDA LaIi v, Umesh- 
OHandba Das. $5 Cal. ISl^ 

26 C.L.J. 328 = 22 G.W.N. 86 = 40 LG. 996= 

Cf. 17 G.W.N. 440 = 16 G.L.J. 181= 

IS 1 G. $30 and 18 G.W.N. 8$9 = 

9 l.G, 528 = 18 G.L.J. 170. 

- S3. 167 and 172—Bid by judgment^^'* 

debtor. 

According to 8.173 a judgment-debtor cannot 
bid for or purchase his holding sold in exeoutioa 
of a rent decree ; if he does, he is liable under 
8. 185, Penal Code. (Holmwood and Walmsley, 
JJ.) Muhammad Badique v. Ddrga Pra¬ 
sad. 39 I.C. 189 = 21 G.W.N. 342, w 

• 

- S, 167—Benamidar should give notice* 

Per Maclean, G.J. A benamidar is the proper 
person to give the notice under 8. 167 of the 
Act if the sale certificate were made out in hi?" ' 
name. (Maclean, C J. and Banerji, J.) JOGBSB 
Ghander V, rohini Kumar Roy Ohow-k 

DHARY. 3$ I.O, 215 = 21 G.L.J. 65. 

- S. 167— Person acquiring presoripUve^-t^ 

title against — Sub-tenant is an 'incumbrancer * » 
and is entitled to notice, ^ 

Where a person has by adverse possession 
against a sub-tenant acquired a statutory titlo' 
to the lands in the sub-tenanoy, he standa 
in the position of an ' inoumbraneer ’ and is 
entitled to notice from the pnrohaser of n 
superior tenancy seeking to annul the suh« 
tenancy under 8.167 of the B. T. Act. 
derson, O.J. and Mookerjee, J. BHUSAM 
GHANDRA Ghose V, BBIEANTA BANBBJBBr 

23 G.L.J. $89=21 G.W.N. 189=^^ 

33 I.O, 9S7«U 0. ^ 

:■ ns 

——S. 167 — Annulment—Interest of im-? 
registered purchaser, . ^ 

A purohaset at a sale held in ezeoution of 
rent deotee against the reoorded patnidac is not^ 
required to annul the interest of an nnregistec^^^ 
ed purohaser of a portion of patnl tenote under 
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a* 10f« 

TT 0‘J»i Chatttrjee and ilulliek, 

1* ahmadab Rahman. 

is Qal. 8B8-19 G.V.N. 1217-Sl I C. 884- 

22 C.L.J. 886. 

■r“J"*®* 167 Rent decree — JExecution — 

tftrangar purchaser—Right of. 

The rights of a sttangec purohaser at a sale 
neia in exeoutioa of a decree under Ohap, XIV 
of the B.T, Aot enable him to annul a sub- 
tenanoy on taking proper steps. {Mookerjee 
ana Roe, JJ.) Janaki Nath Horb v. pbab- 
HASSINIDasI. 19 G.tf.N. 1077^43 Oal. 178 = 

ao l.C. 898===22 O.Ii.J. 99. 
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167 and 198 (c)-— Scope o/. 

The restriction mentioned in S 195 (o) of 
the Aot had nothing to do with the applioabi- 
lity of 8. 167 to the lands in this suit. {Mooker¬ 
jee and Baachcrofte JJ.) Kalikanandh V. 
Bipbo Das lad. 19 C.W.N. 18 = 

26 l.C. 136 = 21 C L J. 268. 


S. 167 —Notice under section. 


A plff. brought a suit to anfocoe a mortgage 
security. The land mortgaged was purohased 
by deft, at a sale in execution of a decree for 
arrears of rent. After his purohaae. he served a 
notice upon the plfi. mortgagee under S. 167 
!^e result was that the mor{;gage was extiogui- 
shed, the purchase being under a rent decree 
and not a money decree. (Mooketjee and Beach 

JJ.) Chandra Mohini Debi v 
Kinaban Ohiti. 

19 I C. 776 = 19 C.L.J, 824 

~ ^67 —Landlord and temnt—Eent— 

Ruxt for notice. 

Once the relationship of landlord and tenant 
18 eatabliahed, such relation must be. presumed 
to continue so long as the tenant continues to 
hold the land, until it ia proved that it has 
ceased to exist. If once the relation is establish- 
ed, the mere fact of non-payment of rent is not 
suffioient to show that the relationehip has 
ceased. If the landlord electa to treat the deft, 
as a tenant, the mere fact of bis having served 

a notice under S. 167 of the B.T. Aot does not 

preclude his suing the deft, for rent. (Chatterjee 
and Beachcroft, JJ.) Raj Kumar Roy Chow- 

DHUBY V. ALIMADDI. 

16 I C. 911 = 17 C.SSr.N. 627. 

“ -S. 187 — Notice under. 

Where after a notice undec 8, 167, B.T. Act 
was served on one A, for giving up possession, 
A was sued for possession, but on the death of 
Ai daring the pendency of suit, her sons were 
made defts. Beld the retention of possession 
was a tortious aot by A, and therefore A, was 
personally liable. Her sons are liable for mesne 
profits before her death to the extent of her estate 
that has oome to their hands, and as to mesne 
profits after her death, they were personally 
hable. {Brett and Sharfuddin, JJ.) Nafar 
Obamdba Pal v Eamini kumal Lahibi. 

16 l.C. 205 (2]=18 0 W.N. 842, 

«• .K 
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8. 16?8 

T ^67 —Rent sale—Law applicable to, 

A rent deoreo was obtained before the B.T. 
Act came into force, The execution sale had 
» after the Aot oamo into operation : 

Meld the parties* rights are determinable under 

1?“^ Bengal Rent Aot VIII of 

looy. A zemindar purchased an under-tenure 
in execution sale but failed to annul it under 
B. 167 of B.T. Act,, held ; be could not acquire 

7 against the under-tenure-holder, 

{Mookerjee and Carnduff, JJ.) Birendra 
KISHOBE V, AHMED ALI. 18 l.C. 479 = 

17 O.W.N. 619. 

—S. iBl—Encufnbrance— Annulment of 
—“ Date of sale ^'—Notice. 

In 8. 167 of the B.T. Aot, the words date 
of the sale,” mean the actual date of the sale, 
and not the date of the confirmation of sale. 
The^ words has notice ” mean, has knowledge 
or information and not has received a 
notice , The inoumbranoo shall be annulled 
from the date on which the notice id served on 
the incumbrancer aud not from the date on 
which tha application for service of notice is 
made to the Oolleotor, {Brett and Shar/uddin^ 

JJ.) Yusup Gazi v. asmatullah, 

17 C.W.N. 440= 18 I C. 430 = 

16 Q.L J. 131 = 
Cf. 40 l.C. 996 = 43 Cal. 181, 

“ S* 167 —Mortgagee purchaser—Ren 
sale purchaser. 

Where a mortgagee of a tenure purchases the 
holding in execution of his own decree, a land¬ 
lord who has obtained a decree for rent, cannot 
oust tbe mortgagee purchaser without having 
the encumbrance annulled under 8; 167 of the 
Aot. iHolmioood and Chatterjee, JJ.) 
hari Kapur v. khetra Pal Singh roy. 

88 Cal, 923=13 1C 785 = 

16 C.W.N. 259, 


167 —Notice signed by Deputy Col¬ 
lector, 

Tbe mere oiroumstance that a notice under 
8. 167 is signed by a Deputy Oolleotor will not 
invalidate it, if heaoted on behalf ol the Collec¬ 
tor. 32 C 911 ; 29 C, 813, FoW. {Mookerjee 
and Teunon, JJ.) GiRlSH Chandra Guha 
V, Khagendra Nath. 18 C L.J. 613 = 

9 l.C. 1001 = 16 C.W.N. 64. 


S. 167 —Date of sale. 


Dita of sale means the date on which the 
sale ia confirmed and not that on which it is 
held. (N R. Chatterjee, J.) Banko BEHABI 
Das V . Krishna Chandra Bhowmik. 

18 C.W.N, 349 = 9 l.C, 528 = 

18 C.L.J, 170 = 
Cf. 40 l.C. 996 = 45 Cal. 181, 

I S. 167 Anyiulment of encumbrances — 

Limitation, 

Time for an application for annulment of 
encumbrance runs from the date of sale,. 
{Chatterjee, J.) Govind CHANDRA Laha 
TARA PADA BHATTAOHABJEB. 

9 1.0. 803 (Gal.), 
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BENGAL TENANCY ACT (YllI of 1885), 
8,167. 

_S. 167 —Auction pureh'iser at rent sale. 

An ftuotion pucobaset at a rant sale must 
annul mortgages oreated by the tenant under 
8 « 167. The mortgage is nob annulled of itself, 
and it stands, until a notice under B. 167 is 
served on the inoumbcanoer. If it is not annul¬ 
led within the period of limitation, it can be 
enforced against the purchaser. Production of 
order sheet of a proceeding under S. 167 is nob 
a proof of annulment. The proceedings before 
the Collector being summary, do nob preclude 
Civil Courts from going into the question of 
annulment, (N. Ghatierjee, J.) CHAT* 
TARDHARI LaL V. BiRANCHI LAL, 

g I C, 218 (Cat). 

S 167 — Notice— Rival purchasers* 


A subsequent purchaser of a holding under a 
mortgage decree cannot oust a prior purchaser 
under a rent decree even though there has been 
no notice under S. 167 B. T. Act. He might 
be regarded as a second mortgagee. {Roe and 
Coutts, JJ.) SURAT LAti V* MUBLIDHAR, 

46 l.C. 921»4 Pat. L.J. 362. 
S. 167 — Proper Court for making 

% M A _V_ 


pafifion for annulment of encumbrance* 

S. 167 of the Act requires that an application 
for annulment of an encumbrance should be 
made to the Collector of the District. The 
mere fact of issue of notice by the Deputy Ool- 
leotor does not invalidate the proceedings pro¬ 
vided he acta on behalf of the Qolleofeor. (Roe 

and Jwala Prasad, JJ.) Rani Protap Mar- 

WARI V> JHBOMAK JHA. 

39 l.C. 948-1 Pat. L.W. 440. 

S. 169 — Purchaser—Not liable for ar~ 


rears of rent—Right of landlord. 

Under 8 . 169, the property passes into the 
hands of the purchaser free of all charges of 
arrears of tent. The landlord decree-holder is 
entitled to satisfy his claim for arrears of rent, 
which have bean due since the date on which 
the suit was instituted, from the surplus sale 
proceeds, (Mookerjee and Oarnduff*Ul*) JA- 

dooNathp. aswini Kumar. 

16 1.0. 974-16 C L.J. 98, 

3 , Application made more than 


two months after confirmation—Rate of interest 
to be allowed—Costs not recoverable from sur¬ 
plus sale proceeds. 

An application under the section, made more 
than two months after the date of confirmation 
of sale is maintainable. Whan the judgment 
debtor disputes the landlord’s right to reoeive 
interest as part of the sum due on account of 
rant, the Court will determine the dispute and 
suoh a determination shall have the foroa of a 
decree. Interest may be added to the sum due 
ai rent at the statutory rate of 124 per cent, 
per annum. The costs of the application can¬ 
not be added to the sum to bo deducted from 
the surplus sale proceeds, iSharfuddin and 
Roe, JJ.) Rambswar SinghV. Muhammad 
WAIZ. a Pat. L J. 722-41 l.C. 784- 

2 Pat. L,W. 97-1917 Pat 270. 


BENGAL TENANCY ACT (Yllt of 
8. 170. 



■^8. 169 ic)Sal6 of darpatnyior' 
non-payment of Reni—Patnidar is entitled to' 
rent only up to date of sale—Interest on refit O' 
part of rent. 

In execution of a decree for rent due to sr 
patnidar, a darpatni interest was sold in ez&:. 
oution and the decree was satisfied by the pro- 
oeeds of the sale. Subsequently, the patnidaiSj 
applied for payment to them of the rent which 
had fallen due after the date of the suit and 
till the date of the confirmation of the execu¬ 
tion sale from the surplus sale prooeeds.- 
Held, that the patnidars were entitled to rent 
only up to the date of the sale and could be 
paid only the amount of rent due up to that 
date. Under S. 54 rent becomes an arrear, as 
soon as it falls due and under B. 67 it oartieSy 
interest thereafter. Consequently, interest on 
an arrear of rent becomes part of the rent and 
a decree-holder should recover the rent and in* 
terest together without the neoessity of a fresh 
suit for interest. 11 O.W.N. 1106; 22 O.W.N. 
523. Ref, {Chatterjee and Duval, JJ.) RAM 
Lad Das v, Bandiram Mukhopadhya, 

26 C.W.N. 611. 


S 169 (o)—Rent decree—Disposal of 


I 

z 


sale proceeds. 

Under B. 169 (c) the landlord is entitled to: 1 
arrears of rent since, suit, with interest under * 
the Aot out of the sale proceeds of the sale of 
the tenure in ezeeution of a rent deoreel 
{Fletcher and Smither, JJ.) PrafudDA NATET / ’ 
TAGORE V* MATARADDJN MANDAD. 

26 C.L.J, 822»42 10. 881- 

22 O.W.N* 828c 


-S. 169 (c» and Sch. Ill, Art. 2— 

Arrears of rent for period between institution of 
suit and confirmation of sale. 

The legislature could not have meant to 
apply the limitation prescribed in Sbh, IIT, 
art. 2 to the express provisions of clause (o) -^of 
8 . 169, because the limitation only provides lor 
suits and not applications. A landlord^ is 
entitled to arrears of rent between the institu¬ 
tion of suit and the date of oonfirmation of sale* 
under 8. 169 (c). (Chatterjee and Chapmam^ 
JJ.) NARENDRA LADKHAN V. LOBIN BBH- 

ARI. 21 C.L.J. 585 = 28 I C. 188= 

19 C.W.N. 882. 




:i 




S. 169, Cl. (c)—Scope— As affected by 




S. 65 of the new G, P. Code, 

The scope of ol.- (c) of 8. 169 of the Aot is 
limited to rents due up to the data of sale of- 
the property and in view of 8. 65 of the new 
C, P. Code, the liability of the ptooeeds under 
ol. (cl does not extend bsyond the date ol sale.- 
{Jenkins, C. J. and Roy J.) BEJOY CHANDP. 

SHASHI BHUSHAN. ^ 23 LC. 101- 

18 O.W.N. 186* 

S. 170—Decree for rent— Attachment 



of holding—Claims under O. 21, R. 68. 

When the jurisdiction of a Court is 
be excluded on the ground that the _ 
attached is of a particular desoriptioDait is open 


X 
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mumUih. TBtlirNDV A0T .(V1|1 of 1880). 

■ 170. 

to Iho Qoavt to aaoeitain the true nature ol the 
-,'fvopeity. 12he Court exeoutiug the decice o<tQ 
go into the qaeatioa wbetbec the decree wee a 
decree under the provistona o( the Beng^il 
Tanaooy Act so ae to bring into play the opera¬ 
tion o( B. 170 ot the Aot and prevent a olaim 
being preferred to the property attaohed. 
(filohardeon and Qhose, 33,) JOTINDBA 

Mohaw PaEi V. BHOiiA Nath Bhakat. 

87 G.W.N. 617-1823 Cal. 713. 

- 'S. 170 — Iiindford’3 withdrawal of 
decr$ial amount of rent deposited by purchaser 
of holding is,no recognition of transfer. 

When a putohaser in ozeoution of a money 
decree of a non-transfetable oooupancy holding, 
finding that the same holding ie brought to sale 
by the landlord in execution of a decree for 
rent, deposits the decretal amount in Court, 
with the proviso that he was reserving his 
right to realise the amouot from the tenant 
without admitting that the amount so deposit¬ 
ed was payable by him* and the amount so 
deposited was withdrawn by the landlord. 
Held that the withdrawal did not operate as a 
recognition of the purchaser's rights as pur¬ 
chaser and did not pass any title in the holding 
to him as against the landlord. {Mookerjee and 
Newbould. 33.) Surbndba Narain v Jagaei 
K lBHORB. 34 I.C. 76 (Cal.). 

-S. ilO^Rule of evidence* 

The section is a rule of evidence and not of 
procedure and benoe has no retrospective effect. 

(Ooa:e. J.) Ahmed adi v, Rosshan adi, 

9 I.C. 619 (Cal.). 

■Ss. 170 and 171— Occupancy holding — 
Collusive decree beiwetn landlord and tenant — 
Mortgagee's right to question* 

Mortgagee of an occupancy holding who ie 
allowed after contest to deposit arrears of rent 
under Ss. 170 and 171 has a sufhoieot interest 
in the bolding to maintain a suit for deolaration 
that the collusive decree obtained by the land¬ 
lord against the tenant for enhanoement of 
rent does not bind him. (Ghamier^ O. J. and 

Mullick. J.) barhma Deo Lad v. Sheo 
Prasad Lal. 

2 Pat L.J. 861-1917 Pat. 222- 
41 I.C. 237«1 Pat L W. 674. 

- — S. 170 {2)—Decree holder — AppUea- 
tionto certify satisfaction —Bona files of oppli- 
cant need not be gone into. 

Under B. 170 (2) of the B, T. Aot no enquiry 
is needed, as to whether an application by the 
deoree-holder to certify satisfaction is bona fide 
or not. The only oondition laid down is that 
the applioation should have been made before 
the tenure or holding is knocked down to the 
auction purchaser. iJwala Prasad, J.) JAG- 
DHARI RAI V EtANGAT GOPE. 

4 Pat. L,T. 495 = 73 I.C. 676 2) = 

1023 Pat. 372. 

-S. 170 (3) —Transferee cf non transfer¬ 
able occupancy holding has no right to make a 

depbsiU 

/ 


BEMOAL TBEANOY AOT (Vlll of 1888), 

8. 170. 

The traneferee of a non-transferable occu¬ 
pancy holding is not entitled under 8. 107, 
Bub-sectiou (3) of the B. T. Aot to make a 
deposit to avoid a salo in execution of a decree 
for rent. (Panton, J.) Radha Benodb 

MONDAL V. NITAI CHAND SANT. 

88 C.L J. 147=== 
76 1,0. 336 = 1924 Cal. 183, 

8, 170 (3) — to make a deposit-^ 
Execution of decree against Hindu widow^ 
Reversioner cannot make a deposit. 

The words “an interest in the tenure or 
holding voidable on the sale ” in 8 170 (3) of 
the Bengal Tenancy Aot mean “an interest 
which is in existence at the lime of the sale 
and which will become liable to be avoided on 
the ealo taking place at the option of some one.” 
Where a decree for rent put into execution, 
was one obtained Against a Hindu widow, the 
reversionary heir expectant ol her husband, on 
her death did not have an interest in the 
tenure or holding voidable on the sale within 
the meaning of 8. 170 of the Bengal Tenancy 
Aot. (Sanderson. C.J. and Chofgner, J.) 

MOHBNDRA NATH V BAIDYA NATH TRI- 

PATHI, 26 C W.N. 167-70 I 0. 127 = 

1922 Cal. 95. 

S. 170 [2)—Rent sale—^Deposit of 
money lor release of holding —Benamidar of 
original tenant, 

A purchaser at a sale in execution of a rent 
decree, who is not a party to a subsequent 
decree for rent, obtained by the landlord against 
the original tenant, cannot under 8. 170 (3) of 
the B. T. Aot deposit the decretal amount due 
under the latter decree, bis interest not being 
voidable on the sale iu execution of the decree 
against the original tenant. If such a purcha¬ 
ser is a benamidar of the original tenant, be has 
got no interest at all in the holding voidable or 
otherwise, and therefore, cannot make the 
deposit. {Fletcher and WalmsUy, JJ.) JOGEN- 

DBA Nath v. bhib narayan. 

48 I C. 963 (Cal.). 

- S. 170 (a)-C. P, Code, O. 21, R, 89— 

Execution under — Difference* 

Under both the Acts any person other than 
the judgment-debtor, having an interest in the 
holding or property wisbing to pay (he land¬ 
lord's dues or decretal amount, may do so, 
before the date of sale, but while under tbs 
format Aot, the individual can insist on a deci¬ 
sion about bis interest in the property, the 
Court is not required to decide any such ques¬ 
tion iu the Utter oa=e. (Mookerjee and New- 
bould, JJ.) Surendba Narain MAHATA V, 
Jagad Kishore Ghosb. 

34 I C, 76 (Cal }. 

-8. 170 (3)— Deposit m 2 dc by transferee 

of non-trar,sferable property does not amount to 
a transfer* 

A withdrawal by a JandJofd of the deposit 
ot rent made under 8. 170 (3) of (he B T. 
Aot, by a transferee of a non-transferable 
holding on behalf of the raiyat is not a 
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BENGAL TENANCY ACT (Ylll of 1885), 
S. 170. 

transfer of the holding, ^ven if the transferee 
describes himself as the Man in possession by 
virtue of purchase ” (Hohnwood and Imam, 
JJ.) JOGENDRA Nath HALDAB v. Joges- 
WAR Mondal. 33 I.C. 718 (Cal.). 

—-S. 170 (3)— Suh-lfssee Iran lessee, a 

permanent ierm-holder. 

A sub-lessee from a raiyat at fixed rate, to 
whom a house is let on fixed and enhanoeable 
rent of Ra. 5 a year, can make a deposit under 
8. 170 (3) to avoid a sale in execution ol decree 
obtained by landlord against the lessee. (Moo- 
heyjee and Beachcroft, JJ.) HARI MOBAN Pal 
V ATUii Krishna BOSE. 32 1.0.503 = 

19 C.W.N. 1127. 

_S. 170 (3) —Deposit under—Purchaser 





of non-tra7isf arable holding can make a deposit, 

a deposit under 8. 170 (3) of the B. T. Act 
can be made by a purohassc of a portion of 
non-transferable occupancy holding. {Chatter- 

jee and Walmsley^ JJ ) Bhagraj Bingh u. 
Methur Bingh. 27 I.C. 424 d) (Cal.). 

S 170 {^]~-Morlgag(e of portion of 

^ ^ ^ • m » .. ^ •« 


non-transferable holding if can deposit money 
under S. 170 (3). 

A mortgagee of a portion of a non-trans- 
fetable holding has suffioieiit interest in the 
holding to entitle him to deposit money under 
S. 170 (3) of the Act to prevent the sale of the 
holding• 12 C.L-J• 609 j 16 C-W.N,612,rel. on. 
{Muktrjeeand Bmehetofi, JJ ) Batish Kant 
ROY v.'SUFAN MULBICK. 21 I.C. 9 (CaL). 

S. 170 f3)~Sfran^c»* to proceedings 


applying to deposit money—Notice, 

No judicial order oouM be made so as to affect 
the interest of a party, unless he has had a 
reasonable opportunity o( being heard, S. 170 (3) 
does not expressly require notice ; yet if a 
stranger applies to deposit money, notice must 
be given to both the deoree-holder and judgment- 
debtor and any centeet must be decided in their 
presence. 16 G, L. J. 546, Rol. {Mookerjee 
and BeacJicrcfi, JJ.) RABINatH v, Rudba 
MaHANTI. 21 I.C. 409 = 18 G.L.J, 112 

-S. 170 (3) —PurchasiT from judgment- 

^ A A — A A 


debtor—Purchaser i?i occupation—Rtcognition 
by landlord—Substguent suit fervent against 
old ienoni " Deposit by purchaser. 

A person ofiered to deposit, the amount on 
tho allegation, that be bad purchased the bold¬ 
ing long ago, that be was in occupation long 
before the decree, and that his purchase had 
been recognised by the landlord : Held, that he 
was not the judgment-debtor, for the decree 
was not made against him, nor bad bo an in¬ 
terest in the holding voidable on tho sale 
within S, 170 (3). The decree against tho 
registered tenant did not bind him and any 
sale in execution of tbe decree could not possi¬ 
bly extinguish his interest and that, therefore, 
he was not entitled to make the deposit under 
S. 170, clause (3)* If tbe purchase bad not been 
xeoogniscd by tbe landlord* then he was 


BENGAL TENANCY ACT (¥111 of 

^ f mm ^ ^ 

S. 170. ^ ® 

competent tn make a deposit and it was no^- 
material to consider whether be bad aoqnitffdb* 
an interest in a transferable holding or whether 
he bad acquired by posseseion for a period longer' 
than 12 years the status of a tenant of a nonf~ 
transferable holding. {M-Oohetjee and Beach- 

croft, JJ.) tarak Das V, Harish Chandra.-^ 

17 C.W.N. 163 = 16 I.C. 977 = 16 C.L.J. 8M. 

». 

- S. 170 (3)—Occwpanci/ holding^Trans^ 

fer of—Deposit by purchaser, . - 

A private purchaser of a non-transferable^ 
occupancy holding is competent to make^ a- 
deposit under 8. 170 (3) to prevent the landlord 
from selling the holding in execution of a decree' 
for arrears cf rent, as his interest is such, as is - 
voidable on the sale, 16 I.O. 977, Foil. (D, 
Chatter jee and Walmsley, JJ.) AHMATULLAff- 
V, Harkabu Saha. 22 C.L J. 106= 

27 I.C. 176 = 20 C.W.N. 89. 






t 

For a case of purchaser see [D, Chatferjee an(J' 
Walmsely, JJ.) BHAGRAJ SINGH V. METHU&r 
Singh, 27 I.C. 421 (Cal.i^- 


Contra [43 Cal. 558 rel. Authorities- 
reviewedj. {Chomier, C J. and Chapman,^^ 
MAHADEO tiAL V. LANGHAT BINGH " 

i Pat. L.W. 504=1917 Pat. 169^» 
40 I C; 267=^2 Pat. L.J. 457 tP.B.)^ 


r, F, . 


Contra (Slevhen and Coxe, JJ.) NALINr' 
BEHARl V* FULMANI. 16 C.W N, 421 = 

13 I.C. 487 = 19 C L.J;888.'^ 


a, 170 {Z)—Deposit — Purchaser of 


non transferable holding has no fight to,. 

A putohaser of a non-traneferable occupancy' 
holding is not entitled to make a deposit uadetTi 
8. 170 (3), B.T. Act to void a sale of the 
holding in execution of a rent decree obtaiqe^. 
by the landlord, in as much as such purohaser 
acquires no right to the holding under his. 
purobase. {Stephen and Coxe JJ.) NaLINI^- 

Behabi Roy u. Fulmani Dasi. 

16 C W.N. 421 = 13 I.C. 487 = 19 C.LJ.888i^ 

^ av 

J ^ 

--S. 170 (d)—Purchaser of holding.before^' 

rent-decree--Right of deposit to prevent sale. _ 

The transferee of a holding before a rent 
decree is passed, cannot make a deposit 
can do so. where previous similat deposits had-, 
been withdrawn by the landlord deoree-holflex*^. 
[Casperszand Chatterjee, JJ ) 

ANNODA Mohan Ray. 13 

_ S. 170 (3)—C.P G , 8 . 116 --Rentdecrer 

by CO-sharer landlord—Holding advertised 
sale—Appltcalion by prior purchaser to deport- 

money to avert sale summarily re^ectedk^Remay 

of applicant —Revision if lies, , ' 

(Per Coxe and Ttunon, JJ. confra). No tew 
sion lies against an order summarily 
an application under S. 170, 
deposit money to avert a Court, 
tenant’s holding in execution of a ren*,^^ 
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S. 110. 

«g%ln8t him. An order rejeoUng such an applioa- 
' Alonlffonld amonnt but to an error of a law and 
the High Court cannot interfere under 8. llS* 
•O.P.O. (Co«e and Teumn, JJ,) Upendra 
BHtJBAN V. NAEDA LAIi. 11 1.0. 135 lOal.). 

. 170 (8)— of Court, 

On an application for a deposit under B* 170 
•^f the B.T. Act, notioe must be given to the 
judgment-debtor and the deoree holder and it 
is the duty of the Court to decide whether the 
applicant has or has not a focus sfanc^i to de- 
l^oait. {Buekmll, JJ Kunja SINQH v. Barho 
v RAY. 4 Pat. L T. 247 ; 73 l.G. 12 = 

1923 P. 853. 

-Se. 170 (3) and idi—Usufructuary 

mortgage— Encumbrance, 

V 

An usufructuary mortgagee in poaeession of a 
noD-tzansferable oooupanoy holding hai an en¬ 
cumbrance voidable on the sale of the hold- 
•ing. entitling him to make a deposit under 
‘ 8. 170 (3^ of the B.T. Act. (Coutts and Adavii, 
JJ.) 8HE1KH AZMAT V. BIBI TAMZAN. 

5 Pat. L J. 88 = 56 l.G. 490 = 1 Pat. L.T. 108. 

-8.170(8 )—Unregistered transferee is 

mot entitled to make a deposit- 

An unregistered transferee of the whole 
holding is nob entitled to make a deposit under 
B. 170, sab-S. 3 of the Bengal Tenanoy Act. 
iRoe and Jwala Prasad, JJ.) Rameswar 
: BiNOH Bahadur v. Mahabir Singh. 

38 I.C. 832 (Pat ). 

—-8. 170 (3)— Right to make deposit. 

An unregistered transferee of an oooupanoy 
holding is not entitled to make a deposit under 
8. 170 (3). 16 C.W.N. 431. 42 Cal. 173 rel. 
(OAamter, C.J. and Sharfuddhi, J.) Maha¬ 
rajah SIR RAMBSHWAR SINGH BAHADUR V. 
.RAOHUNaNDaN KHAWAS. 1 Pat L J. 403 = 

38 I.O. 837 = 2 Pat L.W. 364. 

Also fiioe and Jwala Prasad^ JJ.) Rameswar 
V Mahabir Singh. 

28 l.G. 832. (Pat.) 

-Sb. 170 (3) and iGl—Interest voidable. 

Interests voidable on the sale of oooupanoy 
' holding referred to in 6. 170 are those interests 
which ate enoumbranoes within the meaning cf 
^.S. 161. {Chamier, C.J. and Sharfuddin, J ). 
BAMBSHWAR SINGH V. RAGHUNANDAN 

.KHAWAS. 1 P.L.J. 403 = 38 I.C. 337 = 

2 P L W. 364. 

" ■S. 171—Benf-<2ficrcc against darpatni- 
dat—Dfljposif by ee-patnidar— Effect, 

Where in execution of a rent deoree against 
a darpainidar, a se-painidar deposits the 
amount due, he is entitled to posssssion 
agaioBt both the dar-patnidar and bis ropre* 
. gentatives in interest and can set off the deposit- 
' fid amount, against the tent recoverable from 
^^19 and is farther entitled to interest on the 
itfuih' deposited at 12% per annum under 


BBHQAL TENANOY ACT iVllI of 1881), 

8. 171. 

8 . 171 (1) (a) of the Act. {Mookerjee and 
Buohland, JJ.> Jnanenura Nath binqha 

Ray V, BHUltONESWARl Debi. 

681.0. 1004 = 83 O.L.J. 494. 

-8. 171 —Execution of decree—Civil 

Procedwe Code, S. 47. 

The deoision of the Court, as regards a oon- 
troverey in execution of a deoree against a 
tenant for arrears of rent between a usufruc¬ 
tuary and a simple mortgagee, is not appealable 
being not within the scope of 8. 47 of 0. P. 
Code nor should such deferences be determined 
summarily under 8. 171. {Mooketjee and 

Beachcroft, JJ.) DWARKA NATH Das t). 

Kangali Charan Baku. 

32 I.C. 980 = 29 O.L J.416. 

-8. 171— Unrecognised transferee of 

holding—Right of. 

An unrecognised transferee of a non-trans- 
ferable oooupanoy holding, can deposit deoree 
amount to save property from sale in execution 
of a rent deoree against the raiyat. (FUicher 
and Wahmlty, JJ.) JOTE COOMAR v, MONO- 
HAB. 50 I.O. 566 (Cal.), 

-8. Hi—Unregistered cO'Sharer inoccu- 

pancy holding. 

An unregistered oo-sharer in an oooupanoy 
holding is nob entitled to the benefit of 8. 171 
against the holder of which, the decree for rent 
was obtained, by paying into the Court the 
amount neoessary to prevent the sale of the 
holding in ercoubion of a deoree. ( Woodroffe and 

Chaudhuri, JJ.; HARisH Chandra Bose v, 
Ram GobindA Nandy, 35 l.G 384 (Cal ). 

-Si 171 —Deposithy person having no 

^^interist voidable under the safe.” 

A person who avoid? a sale in execution of a 
rent decree of a holding by depositing the 
decretal amount in Court on the ground that he 
has a mortgage subsist-ing in his favour on the 
holding cannot recover the amount either under 
8. 69 or 70 of the Contract Act, if it is found 
that his mortgago document was nob valid for 
“he had no interest voidable under the sale” to 
be entitled to aot uuder 8. 171. {Sanderson^ 

C.J. and Mookerjee, J.) PAUCHKORI v. Hari 
DAS. 21 C.W.N. 394 = 34 I C. 341- 

28 0 L.J. 32B|^ 

-S. 171—Renf sale, money pa d 

avert mortgage money — Deposit. 

B. 171 does not mean that the sum paid f 
the protection of the property from a rent sa 
becomes part of the mortgage-money, so as to 
entitle the mortgagee to treat it as included in 
the amount remaining due on bis mortgage 
under 8. 83 of the T. P. Aot. {Mooktrjee and 
Beachcroft, JJ.) Manmatha Nath v. Barath 
Chandra. 29 l.G. 929 = 21 0 L.J. 429. 

-8. Hi—Rights to deposit. 

The Court should not under 8 . 171 allow a 
person to deposit the amount without^ enquiring 
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8 171. . I a 173. r ^ ? 

whether lie hag any interest viidable on the 
sale. {Sh irfu'idin and Coxe, JJ.) GOVIND 
SUNDAR 8INGH V. CHAND MEAH. 

16 I C. 202=17 C.W.N 602, 

8. 171—Beni decree against several 


darpatnidars—Se-patoidar paying offidecree 
Change—l^aiu^e of^Effect where charge is split 
up, 

A se-patnidar paying oS a rent decree oi a 
patuidar against several dar~patnidars gets a 
one and entire charge on the whole estate, 
which cannot be split up : where such a charge 
is split up an appellate Court can modify the 
decree and make the charge one and entire, 
(Peihernm, G. J. and Banerjee, J.) BeNI 

MaDHUB V PUENA CHANDRA, 

11 I.C. 897 = 14 C.L.J. 134. 

S 171 —Rent decree against co-tenants 


—Oae co-tenant paying up decree amount 
Whether has any lien on the share of other, 

A tenant paying up a deorea against himself 
and another oo-teuant jointly has no lien on 
the share of the other ; 8. 171 does not apply 
to such a case, the tenant so paying being him¬ 
self a judgment-debtor, (Ho^mwood and 
D, Ohatterjee, JJ.) ASHUTOSH v, ABINASH 
CHANDRA. 11 1 C. 501 = 16 C.W.N 782. 

--s, 171— ‘Deposit —Arrears of rent* 

An under-tenure holder making a deposit to 
S4ve superior tenure from sale for arrears of 
rant is entitled to recover the amount evan if 
the impending sale was brought about by 
reasoT of his default. The deft, is however 
entitled to an Equitable defence. The pl3. is not 
entitled to recover it, if it is established that 
the deposit was payable by him to the landlord, 
(Mookerjee and Carnduff, JJ.) HEMENDRA 

Kumar Ghosh v. Rajendra Bada Dassi. 

10 I.C. 270 = 13 C L J. 454. 


-8. ni—Right to deposit. 

Where a plff. alleging to be a mortgagee paid 
the amount under a decree against the mort¬ 
gagor deft, but it was found that the pIS, bad 
DO valid mortgage, held the plff. bad no right 
to make deposit under 8. 171- (Ccxs.J.) HARl 
DAS V. PANEHKOWRl. 9 I C, 618 (Cal,), 


-S 171 —Payment into Court — Pay¬ 
ment direct to decree-holder. 

Where, on an application to make payment 
into Court under 8 171 of the B, T, Act, the 

Court permits the applicant to pay directly to 
the decree-holder, the provisions of the section 
have been complied with. (Counts and DaSt JJ.) 

Mosafir Lad Das v. Ganesh Jha. 

4 Pat. L T. 184«(1922) Pat. 817 = 

71 I.C. 473 = 1922 P. 686. 


Ss. 171, 166 and 167—" Interest void 


able on sale**^Reversioner or donee — Deposit, 

The words *' interest voidable on the sale ” in 
j9. 171 ate oonfined to such interests as the 
anotion purchaser might, by due application 


8. 173. 

under 3^. 166 and 167 of the Act avoid or annul, 

9 

A reversioner of or dpnee from a tenant of hold* 
ing having no such interest, is not competent 
fora deposit under 8- 171 of the B. T.^Aot, 
[Roe and Imam^ JJ ) GOPAL RAY v HlTNA- 

Rayan Bingh. 3 Pat, L.J. 148= 

43 I.C. 23 = 4 Pat L.V.84. 

.-.r 

8. 171 —Recognition of transferee 


landlord. 

Where a landlord withdraws under protest 
the money deposited by a transferee of an 
occupancy holding under the seotion, be does 
not thereby recognize the transferee as his 
tenant, iAtkinson, J.) BHEO PRASAD LAL > 
V. Barhamadeo Lad. 38 I.C, 366 (Pat.). 


S. 171 (1) (b)—Scope of,. 




Whether a person making advance of arrears 
to a defaulter patnidar i? entitled to salvage 
lien under 8. 171, sub 8. (l).ol. (6) is doubtfnr, 
At any rate, be is bound to elect between this ^ 
remedy and the remedy under 8. 13 of Patni 
Regulation. [Woodroffe and Carnduff, JJ,) 
Ram Jiban v, Taj-ud din 

15 C.W.N, 404 = 9 1.0. 489. 

■ — S. 173 —Execution sale—Setting ast’dr- 
-"Appeal —Benamidar of judgmeni-dihtor. 

Aq order setting aside an ezeoution sale 
under 8. 173 of the B, T. Act on the ground 
that the auction purchaser is a benamidar Ibt 
the judtment-debtor is not appealable by the 
benamidar either under the B, Tt Act or under' 
8 . 47, C, P. 0. as the latter seotion does not 
apply to a benamidar. 3 C.W.N. 184. foil, 
{Fletcher and Newbould, JJ ) DHIBAMpJI u, 
ANANT Ram. 46 1.0. 748 (Cal.). 


^ . .Ji 


-S. 173 [2]—Purchase by judgment 

debtor in execution—Sale 4s voidable* . 

Where the purchaser at the ezeoution bbIsis 
the judgment-debtor himself, the sale is not* 
void but only voidable. [Mullick and Rueft* 

nill, JJ.) Saiyid Muhammad AMRUii- 
Hasan v. Muhammad Jewad Husain 

74 I.C. 769 = 9 Pat. L.T. 18. 



9.178 (3)—Sa/e in execution of 
decree set aside —C. P. Code, S 47 and 0^ |Ili - 
R, 90. r^v4 

One of the grounds on which the sal 0 ;ofa 
tenure in ezeoution of a rent decree was set 
aside by a Munsiff, was that the judgment- 
debtor purchased the property through a hena- 
midar. The case is not within 8. 173 (3) as 
there were other grounds for setting ' 

said, i.e., irregularity and fraud \yhjoh 
governed by 8. 47 and O. 31, R. 90, P* 
la suoh a case the Court must not ' 

summary procedure laid down in 8* 

B. T. Aot, but try the case under the O.P. Gode. 
Its deoisioD is open to appeal and second 
[Eolmwood and Imam, JJ.l 
HADDAR V. BEPIN BBHABI MAD., t W 

831 . 0 . 874 ( 083 ^ 
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BIIIAIL TMiHOY ACT (Vlll of 1888). 
8. 118. 

8t ITS (Z)^AppliGabiliiy ot~~PurchasB 
of tonurat 

B. 173 (3) applies only when a tenure or 
holding sold in execution of a decree is 
pntobaaed by the judgment-debtor either by 
himself or through some one elee. (Suffan 

^hmad, J.) Jagadar Misser v. Dhobai 

KHATWA. 87 I C. 401 (Pat). 

■■3. 174— Applicability, 

B. 174, B. T. Act, applies to a rent sale, under 
the Bengal Bent Recovery Aot, of property in 

Orissa. {Lord Dunedin,) Kshetrabashi 
Mahabti V. Ratnaear. 

79 LG. 278«38 Q.L.J. 229 (P.O.). 

——3, Extension to Orissa^Sale for 

arrears of rani—S. 17i, if applicable. 

After the extension of tbe Aot to Ocissa, 
S. 174 applies to suits under the Old Rent Ij^w 
in Revenue Ooucts. {Lord Dunedin ) Laksh- 
MIDAR MaHANTI V RaTNAKAR MAHA 
PATBE. 48 I A, t28=-29 C.W.N. 1009=> 

40 U.L.J. 546^14 L W. 888» 

1921 M.W N. 399- 
3 U P.L R P 0. 29-61 I.C. 1 =* 

2 Pat L T. 493 (P.C.) 

' --3. 174 —Order under--Suit to set 

aside does not 

18 0*1. 481, foil. iWalmsley and Greive%, JJ.) 
BUINDABUN BEHABI ROY V, BHUPALI 

Bhusan ADHIKARI. 

62 I.C. 743 (Cal.). 

. . 8. 174 — \ppeal — Application to set 

aside 3ale—D3posit falling short—Mistoka of 
Oourt^ Revision. 

An application was m*da under 8. 174 to set 
aside a sale on deposit of the amount within 30 
days from the date of sale. Tbe amount depo- 
sited fell short by a few rupees of tbe amount of 
the oompensation due to the purchaser, through 
the mietake of the Court. As soon as the mistake 
was found out, the deficit amount was deposited 
by tbe apprioaots. An application for setting 
aside the sale, made by the purchaser, in which 
the decree-holder was no party, was rejeoted by 
the primary Court. Beld, that no second appeal 
lay ; and the High Court is not competent to 
revise the proceedings under 8. 115 of the C.P. 
Code, [Chaiterjee and Panton^ JJ.) Karamali 
D. TAMIJUDDIN. 98 1 0. 816 = 32 C.L.J. 12. 

4 

--S, 174— Deposit by judgment-debtor — 

Transferee if can make. 

A deposit made under 8, 174 of the B. T. 
Aot must be made by the judgmont-debtor 
himself and transferee of a judgment-debtor 
oanbot validly deposit. {Sharfuddin and Ri- 

ohardeon, JJ.) Bubbndra narayan Singh 

P. liAOHMl KOER. 29 I C. 840 = 

43 Gal. 100. 

Also [Jdookerjee and Beachcroft, JJ ) Banjit 
Kumar Qhobe jogendba Nath boy. 

14 10- 891-16 O.Ij.J. 646. 


BBNOAL TENANOT AOT (VIII of 1866), 

8. 174. 

-- S, 174— Dflposif by judgment-debtor for 

setting aside sale—Eff'ect — Subsequent ufilh- 
dratoal of money by judgment-debtor, if permis¬ 
sible—Procedure when so permitted wrongly. 

A judgment-debtor who, under 8. 174 pays 
the requisite amount into Court, and gels an 
order setting aside tbe sale in bis favour, cannot 
be permitted to withdraw the money deposited 
by him and if so permitted, he should forth¬ 
with be called upon to replace the same, failing 
which, tbe money should be realised by ezeou- 
bing the order as if it were purely a money 
decree against the judgment debtor, [Mookerjee 
and Beachcroft, JJ.) MirtanuND Das v. 
Uday NaraIN. 22 I.C. 889 = 18 C.W.N. 179. 

—:-S, 174 —SxfcnsioH of time—Power of 

Cou*'t — Lim. Act, S, 18, 

Tde Court has no power to extend the time 
prescribed by B. 174 of the Aot. Lim. Aot. 8. 18 
is not applioabic to a proceeding under S. 174, 
B. T. Aot. 17 Gal. ^63 ; 29 Cal. 813, Rel. 
(Mookerjee and Beachcroft, JJ.) Radha Bah* 

AJAM KaB V, DINBHANDAN BISHWAL. 

18CLJ. 933 = 20 1 0.760 = 18 C.W.N. 31. 

-S Transferee from judgment- 

debtor cannot make a deposit* 

A depcsit under 8 174, of the B. T. Act muet 
be made by the judgment- t )r himself and by 
no other person. (Mookerjee and Beachcroft, 
J.) RANJiT Kumar v Jogendba. 

15 LC, 961 = 16 G.L J. 546. 

- — S. 174 —Order reversing sale — Appeal. 

An appeal lies from an order under 8. 174 
reversing a sale under a decree by an incompe¬ 
tent Court and direoting that judgment-debtor 
13 not bound to deposit poundage fee since under 
the High Court rules the decree-holder bas a 
right to a refund of the sum deposited by him 
if the sale is reversed. (Mookerjee andCatnduff, 

JJ.) Beni Madhab Roy v. Bisseswara 

A RTl 

11 C L J 842 = 19 I C. 436 = 17 0 W.N. 84, 

■ ■ ■ —3. 174— Application to set aside sale — 
Dismissal of—Appeal by judgment-debt or s— 
Sale set asxde — Second appeal by decree holder 
— Judgmart-debior if can object. 

Where a judgment debtor appealed against an 
order refusing to set aside a sale under S. 174 
of the B. T. Aot, and the sale was set aside on 
appeal and the decree-holders appealed against 
the appellate order held, that the judgment- 
debtor could not in that case raise the objection 
that no appeal lay, bncause firstly, he must be 
presumed to have acted in the Lower Court 
under the belief that the original order was of 
a particular description and appealable, and that 
it was not open to him to ”take up icoonsistent 
positions ; and aeoondly, the order o! tbe 
original Court is one under B. 47, G.P.O., and 
hence open to second appeal. 26 Gal. 449; 
11 C.L.J. 203, rel. on.; 38 C. 339, diet. The 
Court cannot extend time to allow a judgment- 
debtor to make a deposit under B. 174 of the 
B. T. Aot unless the party is prevented by aD> 
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BENGAL TENANCY ACT (VIII of IBBS). 
S. 171. 

aot of the Gout^. 13 G<L«J. 63 ; 13 G.Ii.J. 433« 
diet; 101.O. 61; 10 I.G. 880; 101.O. 148; foil. A 
judgment-debtor applying under S. 174 to set 
aside a sale is bcuad to pay 5 per cent, of the 
purohase money even in oases where the deocee* 
holder is the purchaser and the purohase money 
is set oQ against the judgment debt. A deoree- 
holder auction-purchaser is not entitled to 
charge the amount spent in payment ol the 
poundage f^e as part of the costs, mentioned in 
section 174, {Mookerjee and Carnduff, JJ.) 

RAGHUBAR DAYAIj V. JADU NANDAN. 

13 G.L J. 89 = 13 I.G 383 = 16 G.W.N. 736. 


-S. 174— ilcf X 0 / 1859—VIII of 

IB65~-Rent decree—Execution sale, how set 
aside* 

A sale under Act VIII of 1865 (B.O.) read 
with Act X of 1859 in execution of a rent decree 
can be set aside under the section by depositing 
the decretal amount, &o., Chapter XIV of which 
has been extended to the District where the sale 
took place. {Mookerjee and Carndujff, JJ ) 

Baikal Pabida v. jogendba Nath. 

14 G.L J 168 = 11 I.O. 239 = 

16 G W N. 311. 

- S. 174 — Selling aside sale—Deposit of 

amount—Validity of deposit — Mistake* 

A judgment-debtor who was permitted to de¬ 
posit the decretal amount with costs and com¬ 
pensation, went to the execution moharir who 
drew up an account and showed that the 
amount paid in by the judgment-debtor peti¬ 
tioner was correct and on the basis of that 
account he deposited the sums specified. It 
was found that no order had been passed by the 
Court as to what the costs were and the 
judgment-debtor came well within the time 
allowed for the deposit and obtained the per¬ 
mission of the Court to deposit the amount. 
He also obtained an order in the order sheet 
from the Court that he had deposited the full 
decree amount with costs and oompensation. 
He was therefore premitted to believe that he 
had paid the full amount until after the time 
allowed for the deposit had elapsed, when the 
decree-holder oame forward and pointed out that 
the amount was not sufficient. Held, that the 
judgment-debtor having been misled by an 
honest mistake ought to be allowed to deposit 
the defioieney in the amount and that the sale 
should be set aside on suoh deposit being made. 
An executing Court is lacking in the due dis¬ 
charge of its duty in entertaining an application 
to set aside a sale until it has satisfied itself 
that the statutory condition provided by 8 174 
of the B.T Aot have been fulfilled. It is the 
duty of the executing Court, before entering in 
the order sheet that the full decretal amount 
with costs and compensation had been deposited 
to satisfy itself as to what were the costs to be 
paid by the judgment-debtor and where owing 
to this neglect of duty on the part of the Oourt. 
the petitioner was lulled into security, and the 
amount of shortage was not very great the 
jadgment'debtor should not be prejudioed on 


BENGAL TBNANOT AGT (Vlll oV 18B3)V 
S. 174. 

account of the default on the part of the Ooatt« 
(Adami. J.) DIDAB ADI v. KUSUM EUMAB. 

71 l.Q. 925 = 4 Pat. L T; 643- 

— -S 174—Order under. Suit to se£ aside 

does not lie* {Millert 0 J. and Ross, J.) 
PAHDBD Singh t>. sajiwan Rai. 

6 Pat L J. 16=6t I.G. 126 = 2 Pat. L T. 66. 

-S. 119^—Notice, service of* 


Oq the conditions imposed by the aeotion 
being complied with, service of notice was not 
necessary and the Court was under obligation 
to set aside the sale. (Das. J.) PAHADAD 
8INGH V. SAJIWAN RAI. 52 I.G. 982 (Pat). 

8. 174 —Scope of—C P* Code, S. 47. 


8 . 174 of the B.T. Act and O. 31, R, 90 of the 
C P. Code, bavela limited scope and application, 
and an application which raises questions as to 
the execution of a decree, clearly beyond their 
scope, ought to be dealt with under S. 47 of the 
Code. iJwala Prasad and Adami, JJ.) 
SHEIKH ABDUL RAHIM t). GUJESHAB 

Mahto. 82 I.G. 814 (Pat,). 

-B. 174— Deposit—Decree amount and 


costs* 

The amount to be deposited by the judgment- 
debtor under S. 174 of the B.T. Aot is the 
amount recoverable under the decree with 
costs, and not the amount apeoified in the 
proclamation. (Imam and Thornhill, JJ.) 

Makru Rai v. Sarjug Pershad. 

47 I.O. 654 = 4 Pat L J. 88. 


S 174— Sa?fl in execution of rent 

_ A M 


decree—Third party purchaser—Deposit of 
decretal amount—Suit by third party purchaser 
— Maintainability—C*P- Code, 0. 21, Br* 89f 
90, 91 and 9i. 

A purohaser at a sale held in execution of a 
rent decree can sue for a declaration that a 
third party alleging to have purchased the 
holding at an execution eale has no right to 
deposit the decree amount under O. 21, R* 89 of 
the G.P. Code. O. 31, R. 93 '(3) of the O.P. 
Code prohibits a suit by a person against whom 
an order is passed under O. 21, Rr. 89, 90 or 91 
but there is no suoh provision in the B.T- Act. 
iChamier, 0,J. and Roe, J.) SHEIKH FIDA 
HUSSAIN V. GULAB OHAND ROY. 

8 Pat. L W. 264 = 8 Pat L J. 192-= 
44 I.G. 532= (1919) Pat. 899. 


—S, Hi—Appeal* 


An appeal lies against an order dismissing an 
application of judgment-debtor seeking 
posit deoretal amount where the deoree-holdet 
is the auotion-purobaser. iGhapman and Atns^ 
son, JJ.) AKHOURI PRBM NABAIN V* FAHM- 

' UNNISA. 2 Pat. L J. 328=8 

40 I.G. 662-{1917) Pat. 944. 

- s. 17»—Application to ait ^ Mi*-" 

Ojffietrs of Court, whathor hound to givo aufor^ 

tion to the parties—WrongtnformatioH $uppM<** 
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•H0&& TMIMOT lOT iVIll of I8BB), 
8 « 111 . 

Dt|)oai< c/dtfortftol amount—0. P* Coda, O. 31, 
B. 89, 

No npplioation to set aside a sale uoder 
8* 174 o! the Aot oaa be maintained, until the 
Btatutory Qouditiona provided by the aeotion 
have been fulfilled. 18 Oal. 366 and 96 Oal. 
916, not foil. The High Ooutt oan set aside an 
oKdeEundecB. 174 it made without jurisdiobion. 
The aeotion does not impose any duty on the 
offioeraofthe Oouct to give information to the 
pavtiea and therefore no relief oan be given to a 
patty who has been misled by wrong informa¬ 
tion, given by an officer of a Court. Relief 
oan only be granted where a party has been 
misled by an * aot of the Court' that is, ' an 
aotof a prescribed officer ’ aobing under preaorib- 
ed rules of the Court. 36 Cal. 449 (F.6.), rel. 
A. deposit of the decretal amount together with 
the statutory five per cent, on the purchase 
money. In order to be valid and within the 
Court’s juriediotion, i 
thirty days of the sale. 

Prasad, JJ.) SERJOO 
NANOO RAI. 


U8t be made within 
(^fftinson and Jwala 

Prasad Missir v. 

1 Pat. L J 459« 


35 I.C. 779=8 Pat. L,W. 48. 

S« 174 (1) “ Judgment’debtor ” Meaning 
of—Setting aside sale~~Righi of third person. 

A judgment-debtor in B. 174 (1) is one 
against whom a decree has been made so that a 
parson against whom no decree has been passed 
cannot apply to have an exooution sale set aside. 
(Mookerjee and Coxe, JJ.) ABDUD Sobhan v. 
MONABADl. 14 1 G. 453 = 15 O.L J 170. 

-S. 174 (2) —Proviso ^Application to 

set aside sale for irregularity—Subsequent 
application to set aside sale on deposit — Effect. 

The judgment-debtor applied on 23rd August 
to have a rent sale set aside for material irregu¬ 
larity ; on that applioation notice was issued to 
the decree-holder and the auction-purchaser. 
On September 17th the judgment-debtor applied 
under S. 174 and the Court ordered him to make 
the deposit of the decree-hcldet^s and the 
auotion-parohaaec's amount which was done. 
The case under R. 90, O. 21 of the Code came 
up for hearing on Sep. 24th and on that data 
the judgment-debtor aoplied for withdrawal 
from proceedings. Held, per Coxe, J. (Teuncn 
J., dissenting) that under the proviso of 
8. 174 the judgment-debtor could not apply and 
that the applioation itself does not amount to 
withdrawal from the proceedings under O. 21, 
R. 90, C.P.O., so as to justify the setting aside, 
of the sale on aoceptanoa of the deposit. 
13 C.W.N. 691; 11 O.Ej.J. 202, dist. {Ooxe and 
Teunon, JJ.) Mangad v. Bbjoy Ohand. 

11 l.Q. 757 (Cal.). 


— —8. llS^Tenancy onntw terms^Accept- 
• ance by raiyats at fixed rates of renf. 

B« 178 of the B.T. Aot does not affeot the 
"Validity of a contract creating a tenancy on new 
tacma entered into between the landlord and 
’slenants who had the atatus of raiyata at a fixed 

Vol. 1—40 


BBNQBL TENANCY AOT (VIll of 1885), 
B. 178, 

rate of rent in 1890. [Mookerfee and Cumittg. 

JJ.) Barat Chandra Db Das v. Tarapras 
ANNA Bhattacharya. 70 I.C. 487 — 

86 C L.J. 883-1023 Oal. lil. 


S, 178—Par to acquisition of occupancy 

rights, 

A lessor leased out a holding permanently 
with a reservation that the lessee will have to 
give up his possession if the lessor resumes 
oultivation after 12 years. Held, that the re¬ 
servation being inoonsistont with the lessee's 
interest created, was bad for remoteness and 
contravened the provisions of S. 178 tending to 
bar the acquisition of an ocoupanoy right by 
the lessee. {Mookerjee and Ca^ndufft JJ.) 
Banamadi Ohoudhury V. Ram Kinkar. 

15 10. 575 (Gal.). 


—-S. 178 —Agreement in lease not to set 

up occupancy tight—Validity of^ 

An agreement in lease not to set up rights of 
oooupAuoy in lands in which such rights have 
accrued is void under 8 178, {Das and 

Adami, JJ.) JOBN Pier Spent v Ramjee 
Ram. 5 P.L j 302 = 56 1.0.366 = 

1 P.L T. 310 = 1920 Pat 168. 


-- S. 178 (1) (a'—Confracf against 

compensation, 

A term in contract of lease, that if the land 
is acquired by a public body the tenant will not 
get compensation for the same is not afieoted 
by 8. 178 (a) nor doe^ it nff-^ot the tenant’s 
status. {Mookerjee and Buckland, 33.) ASHU* 

TOSH Chandra Mitra v Haripada Gan- 
GUBI. 62 I.C. 793 (Gal.). 

- Sa 178 ( 1 ) (d) and 194— Scope of. 

8. 178 (1) (b' is oontcoIl:)d by 8 194. (Afoo- 
kerjee and Beackcroft, JJ.) AKSHOY Kumar 
V. AKMAN MOLIiA. 19 C.W.N 1197 = 

27 I C. 307 = 20 Q.L J. 551. 


-S. 178 (1) {q)-~E jectment, provision 

for, legality of. 

Even when a tenancy is created by a consent 
decree of the Couci; providing for a provision for 
ejectment, the tenant oanoob be ejected under 
the consent decree, if it is contrary to the 
provisions of the B3ngal Tenancy Aot. under 
which aione, a tenant can be pj .oted. (Mooker- 
jee and Panton, JJ.) Gopal v. Kipurth. 

63 I.C. 768 = 84 G.L J. 157. 

■■S. 178 (3) — Contract without consider¬ 
ation for enhancement of rent is void. 

An agreement to pay enhanced rent in 
I oonsideration of a non-existing obligation is 
void under 8. 178 (3) of the Bengal Tenancy 
Aot. (Miller, C 3. and Adami, J.) GRANT v, 
EKDad JHA, 3 Pat. L T. 386 = 

67 I.C 49 = {1922) Pat. 177 = 1922 P. 171. 

—-8. 178 i3# (a)— Contract of tenancy 

after passing and before commencement of Act — 
Effect of^ 

8. 178 (3) of the Aot refers to oontraots made 
aftec the passing of the Aot and not after the 
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BENaiL TENANCY ACT (YIII of 1886), 
S. 178* 

oommencement of the Aot and a contract of 
tenanoy exeouted between those two dates can¬ 
not therefore be treated as operative in so far 
as it takes away the right of the raiyai to 
transfer his holding in aooordanoe with looal 
usage under S. 178 (3) (d) of the Aot. {Mookerjee 
and Beachcroft, JJ.) Satishkant Roy v, 
Tufan MuriLICK. 24 I.C, 9 (Cal). 

~ ; Sa* 178 (3) ih) and 61 ’^Applicability 

of 3€ciion$ in the case of arrears of rent agreed 
to be paid by instalments hy executing a mort- 
gage Validity of an agreement to pay interest* 

Where the tenant agreed to pay the arrears of 
rent in iasbalments by mortgaging his raiyati 
lands as seoucity for payment to the landlord, 
they oease to be in the relationship of landlord 
and tenant and Ba. 178 (3) ih) and 67 whioh 
fix a oertain rate of interest between them, have 
no application to the agreement to pay the 
interest contained in the bond. {Chapman and 
Atkinson, JJ.) Hari Prasad Lad v. Damear 
Singh. 2 P.L J. 367 = 89 I.C. 736 = 

3 P.L W. 


EorlicuUural 


-S. 178, Proviso (8)— 

holding-^What is 

Land, possessed by the leasee by enjoying the 
fruits of the trees standing thereon and also 
growing new trees, of whioh no portion is under 
cultivation for hortioultural purposes, is not a 
horticultural holding. The Bengal Tenancy 
Aot does not apply to an orchard. The question 
whether a holding is hortioultural or not is a 
question of faot. {Flelch^-r and Newbould, JJ.) 

Raj Kumari Nali v. Mohesh Chandra 

42 1 C. 580 (Cal.), 


S, 179 — Scope of. 


A security bond executed by the represent¬ 
atives of the original patnidars does not amount 
to a fresh lease and 8 179 of the B.T, Aot is 
of no assistanoe. {Mookerjee and Coxe, JJ.) 

Ranjit Singh v. Bahadur Singh. 

9 I C 47 = 18 C.W.N. 868. 

——Sa. 179 and 29— Eabuliyat^Perman- 
ent mukaraci interest 

In a kabuliyati a tenant agreed to pay an 
enhanced rent for whioh the landlord passed a 
mukarari interest in his land within 8. 179. 
Afterwards the tenant served a notice on the 
landlord to sink a pakka well as promised in 
the kabuliyat. The kabuliyat having created 
a permanent mukarari interest. S. 29 was 
in applicable. The notice ratified the kabuliyat 
and estopped the tenant (rum pleading undue 
inflaenoe. {Mulli^k, J ) GUR 8AHAI MahtOv, 
Keshwar 8AHU. 35 I.C. 437«1 P.L.J, 76. 


—S 180 —C/f6an<2t tenures. 


An^ unregistered lease of a obur land for a 
definite number of years is not a tenancy of an 
TJtbandi nature. It is a non-oooupanoy holding 
governed by Chap VI of the B T. Aot. (Fletcher 
and Newbould, JJ.) MiTA v, AMBZTA LAL 

42 1.0.546 (aal.). 


BENGAL TENANCY lOT (YIII ofM886) 
8. 182. 


S, 180 —Submersion of land. 


A part of the holding of the deft, was 
submerged for irregular periods of time. Daft, 
had paid rent for the entire holding for more 
than twelve years aod had been in posaesaion 
during the period. The lands by reason of the 
submersion did not cease to be held by deft, or 
form part of the tenancy or holding and the* 
fact of submersion did not destroy the right ot 
the deft, to acquire occupancy right therein. 

{Mullick and Atkinon, JJ.) Kbsho Prasad- 

BINGH V. JIRDHAN OJHA. 38 l.G. 670™ 

2 P.L J. 46. 

— S 182— Homestead^ User for keeping 


agricultural cattle^Ejectment, 

The deft, was found to bo a settled raiyat of 
the village where the disputed land was situated. 
He was also found to have lands under 
oultivatioD ; he got these lands cultivated by^ 
hired labourers whom he supplied with bis own^ 
cattle and ploughs. He had also his granary 
and kbamar within his own homestead, held- 
on these oiroumstanoes it was plain that as the 
deft, was a raiyat, the disputed land was 
governed by either 8, 182 or by the other 
provisions of the B. T. Aot. It cannot be 
maintained that because a settled raiyat takes 
settlement of a piece of land, adjacent to his* 
homestead though for purposes not agricultural,' 
the tenancy of the new plot of land is governed 
by 8. 382 of the B.T. Aot. {Mookerjee and 
Cholzner, JJ.) GiRIS CHANDRA BHATTACHA^ 
RYA V, BHABATARAN SHAKABI 

37 C.L.J 524 = 74 I.O. 852 = 1923 Gal. 66r. 

S. 182 —Applies only when land ts held 


as Homestead. 

8. 182 is not applicable unless the land is 
held as homestead ; in other words, it is not 
Buffioient for a raiyat that the character of land 
is auoh as would justify its use as a homestead 
and must be established that the land is used 
by the raiyat as his homestead. [Mookerjee 

and Rankin, JJ ) Maharajah Bahadur Sir 
Peodyot Kumar Tagore v. UmesH' 
Chandra Saha. 72 I.C. 640. 

— S 162—Homestead lands if subject 


to the operation of 8. 30, 

Homestead lands are subjeot to the operation 
of 8. 30 but it is open to the tenant to prove that 
the rent of the Homestead land by custom or' 
local usage is not liable to be enhanced under 
8. 80. {Cuming and Panton. JJ ) Raja Rb- 
sheecase Law v. Ohintamoni Dalai. 

86 CL.J. 808 = 70 1 C. 585-* 
27 G.W.N. 962 = 1922 Cal. 510. 

-S. i62^Eomestead land^Protection op 

tenant. 

To obtain the protection of 8. 182. B.T. 
Aot in respect of his bomested, the raiyat need 
not hold other land as a raiyat in the Baine- 
village. It is enough if he is a raiyat of some 
land. {Beachcroft, J.) BHADAYA OHANDBa. 

BHAHA V, Kali hath Saha. « 

49 I.C. 26T 
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8. isa. 

— — S m^Oocupier of homiiUad for 
mor$ thaa 12 t/^ars—fiaipat. 

Before a petson oaa become a settled raiyat 
-of avitkage, he must be a raiyat. Mere oooupa" 
lion of a homestead of a village foe more than 
12 years would not make the oooupier a setaled 
caiyal of the village. {Chittp and Walmslep, 
JJ.) Ka&x^ij Baidya V., Ganesh Ohandra 
Biswas. 47 i.o. 829 (CaL). 

-S. 182—^ppHca6iiifp—flomcs<3od of 

raiyat. 

By virtue of the general provisions of the Aot 
or of th(^ speoial provisions under 8. 182 of the 
Act| th^ Aot applies to the homestead of a 
csiyat, whether it is or is not a pact of an 
agrioultural holding. (Tcuyion and i?ic/tardson, 
JJ ) BAIOHARAN V. BIB BAM. 

46 I.Q. 489 (Cal.). 

-S. 1^2^Applicability^Byot building 
home —Transfer. 

The widow of a ryot in possession of an 
agrioultural jote who paid rent to the Z imindar 
for tw) years and built herself a homestead 
which she used as bee dwelling, must be 
taken to have been a ryot as regards Ibe 
homestead, so that 8. 182 applied. She 

cannot transfer except with the consent of the 
landlord in the absence of a custom permitting 
a transfer. (TFoodro^e and Beachcroft. JJ.) 
ISWAR Ohandra Roy v. MurariLad dutt. 

41 1 C. 472 = 26 O.L J. 86. 

— -S. 182— Land (aksn for building a 

shop ustd also for agri:uUu*'al purpos^es govern¬ 
ed by S. 182. 

A raiyat acquiring lands under a lease for 
building a shop, iu which he has resided and 
from where he carries on agricultural opera¬ 
tions in another village in respect of holdiogs 
under the same landlord is entitled to pcoteotion 
under 8. 182. lO O.W.N, 94i ; 10 I.O. 139, Fol. 
(Chatterjee and Chapman^ JJ.) BHIKARI Ram 
V Mahabaj Bahadur Singh. 

43 Cal. 193=^84 1C 162 = 25 0 L.J. 337. 

-8, ^Homestead* meaning of — 

Land used for agricultural purposes. 

'Homestead’ is land used by raif^at for 
residential purposes. 8. 182 does not apply 
where the land is not used oy the raiyat as his 
homestead. But it is not necessary for its 
applicability that the homestead should be in 
the same village or be held under the same 
landlord as the holding of the raiyat. The A't 
applies to all lands for agciouUural*purposeB 
and not to such lands alone as are actually 
under oultivifcion. [Mookerjee and Newbould, 
JJ.) DINA NATH Nag V Sashi Mohan. 

22 O.L.J. 219=81 1.0. 16 = 20 O.W.N 880. 

— - g 182, Sch. Ill, Art. 3—Swit by pur¬ 

chaser of Homestead land, for possession ts not 
within the article. 

Where the plaintiff bought only the house 
Aod the homestead land of a person and he was 


BENGAL TENANCY AOT (Vlll of 1B8B), 
a. 184. 

dispossoBsed by the landlord, who claimed the 
hou^B through some other tenant and the plaint¬ 
iff sued to recover the possession of the 
homestead land. Held, that as the plaintiff did 
not olaim to nearer poBsesaion either as a set¬ 
tled raipat or as an occupancy raiyat and did 
not occupy the disputed plot for 12 years, and 
the land was not alleged to be the subject of an 
occupancy right transferable by custom, the 
two years* rule of limitafion laid down in 
Art. 3. Bob. IH. of tbe Bengal Tenancy Aot 
was not applicable. (Rampini, J ) CHUNDRA 

V. Kutban. 29 l.C 859 = 21 C.L J. 478. 

— —-S. 182—Haipaf— Under-raiyat — Bold¬ 
ing under different landlords. 

Plaintiff was a raiyat, whose holding consist¬ 
ed partly of agricultural and partly of home- , 
stead lands, the latter of which be let to defend¬ 
ants who held certain other lands as raiyats 
under a different landlord, in a different village. 
Held, that 8. 182 would apply though the 
defendants bad only the interest of an under’ 
raiyat and the provisions applicable to a rasyat 
would regulate tbe inoidente of the tenancy of 
defendants of tbe homestead. [Ghaitefjee and 
Orenv^s, JJ.) KRISHNA KUER GHOSH V. JADU 
Kasya. 21 C. L.J. 473 = 28 1 0 839 = 

19 C.W N. 914. 

--S, 182—Homesfeai lands. 

Homestead lands forming part of the raiyal’s 
bolding fall within the scope of the Aot and 
notice to quit before ejectment is neoeEsary. 

(Holmivood and Chapman^ JJ.) SarbesWAR v. 
Rai CHARAN. 19 l.C. 78 (Cal.). 

•—3. \^2—Raiyat purchasing homestead 
of another tenant and cultivating — Applicabi¬ 
lity of the Act, 

% 

The Bengal Tenancy Aot applies whore a 
raiya^f purohaaea parcels of land belonging to 
the homestead of other tenants and cultivates 
them, as, by so doing they become agrioultural 
lands. {Carnduff, J.) JajINDRA T>lOHAN v. 

Kedar Nath. 13 l.C, 289 (Cal.). 

-Sb. 184 and 185 —Periods of limita¬ 
tion — Deduction, 

The B T, Aot is a eeW-contained Aot on the 
subject of limitation even as regards periods of 
limitation prescribed by it to which Bs. 184 and 
185 are inapplicable. iRichardfon and 
Walmsley, 3J.) The Secretary of state 
V. SHIB NaraiN Hazba. 46 Cal. 199 = 

47 l.C 802 = 22 C.W N. 802. 

- 3 184, Sch III, Art. Q—Decree- 

Limitation — Decree, if capable of execution* 

A decree for wbioh limitation is presoribed by 
Art. 69 of the B.T. Aot, is one capable of execu¬ 
tion. If tbe decree is amended, time runs from 
the date of amendment. R. Chaierjeeand 

Walmsley, JJ.) Maham AT \ PRAB&d BiNGHu, 
HAMID. 21 1 C gll^lB 0 W.N. 268 
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BENGAL TENANCY ACT (YIII of 1885), 
8 188. 

Sa. 188 and lOIH—SMti under 


BENGAL TENANCY ACT (YlII of ^liSW. 
S. 188. ' ^ 3 


S. 104-fl — Litn. Act, S. 15 (3), if applicable^ 

S. 15 (2) of the Lim. Aot, does not apply to 
extend the period of 6 months prescribed for 
suits under 8. 104-H of the B.T. Aot, {Mooher- 
jee and WalmsJey, JJ.) SECRETARY OF STATE 
u. GANGADHAR Nanda. 45 Cal. 934 = 

45 I.C. 228»27 Q L J. 371. 


—S. 183 —Invalidity of sub-lease. 


The question of invalidity of a sub lease is to 
ba raised only by the landlord of the raiyat. 
The deft, a trespasser oannofc question the vali¬ 
dity of the permanent lease given by the raiyat. 
[Mooherjee and Coxe, JJ.) Manik v. Bani- 
OHERAN. 10 LC. 469 = 13 0 L.J. 649. 

—-S. 183 (2) and Scb. Ill, Art, 3 — 

Dispossession of landlord by tenant—Construc¬ 
tive dispossession — Limitation. 

The term * dispossession ’ implies ooming of a 
person and the driving out of another from 
possession. The plds. took a lease of 12 oottahs of 
land from the defts. and obtained delivery of 
possession of seven cottas only. Defts. agreed to 
vacate the remaining portion after three months 
but failed to carry out the terms of the agree¬ 
ment and ooDtinued in occupation. Held, that 
there v^as no dispossession such as would 
attract Art. 3, Sob. Ill of the B.T. Aot. 8. 185 
(2) f>i the said Aot makes Art. 144 of the Lim. 
Act applicable. Suits instituted within 12 
years from the date when the possession of the 
defts. became adverse after the lapse of the 
three months would ba within time. The 
Court discourages recourse to the fiction of 
oonatruobive dispossession in o^sfS under Art. 3, 
Boh. Ill of the B.T. Aot. {Mooherjee, G.J. 
and Fletcher, J.) PANCHOOKAPAEil v. JANE- 
WAR MAJHI. 88 I.C. 844 = 32 C.L.J. 9. 


— S. 186-A— Scopg and Denial of iiiU 


Ejectment. 

8. 186-A, B.T. Aot. does not apply to a suit by 
landlord in a Civil Court for possession when 
the tenants thereof have suobessfully denied hia 
title in a rent suit, (Fletcher and Teunon, JJ.) 

Prosonno Kumar u. Kulada Prosad 

29 I.C. 472 (Cal.). 

-;—S IQS-A—Forfeiture — Denial of rela¬ 
tionship by tenant—Decree of the Courts 

In oases to which the B.T. Aot applies, 
the mere denial of the relationship of landlord 
and tenant does not work forfeiture unless the 
denial was incorporated in a decree of the 
Court. A suit for arrears of rent was dismissed 
as the deft, denied the relationship of landlord 
and tenant. The plaint'S appealed but was 
allowed to withdraw the suit. He then brought 
a suit to ejeot the deft, ou the ground that he 
had denied the relationship of landlord and 
tenant. Held, that owing to withdrawal, the 
dooree oeased to exist and the landlord could 
not ejeot the tenant, , {Carnduff and Chatter* 
jee, JJ.) Pyari Lal^. Hem Chandra. 

14 I.C, 719«I6 G.W.N. 780. 


S. 186-A — Applicability, 




Before awarding damages under 3. 186-A'tile 
Court should decide whether there was reason¬ 
able or probable cause and state its ground for 
ooming to that oonlusion. {Woodrcffe ani Carti- 
duff, JJ.) siBu Bant t>. Netai chaban. 

9 I.C. 806 = 15 C L J, 114. 


~8.188 — Applicability — Suit/or arrears 
of rent is not governed by section—Rent suit by 
manager of joint Hindu family—Other mernbers 
are not necessary parties. 

Provisions of B. 188 have no application to 
the institution of a suit for arrears of rent. The 
tandenoy of modern decisions is in favour of 
the representative character of the manager, 
though no doubt, the question must be deeided 
in each individual case or special olass of oases 
subject to the operation of relevant statutory 
provisions, if any, suoh as the one embodied in 
8.188 of the B.T. Aot. A suit for rent instituted 
by the managing member of a Joint Mitakshara 
family cannot fail merely because tbe infant 
oo-paroeneis have dog been placed on the record 
as joint plaintiff or as pro forma defendants. 

I Mooherjee and Choizner, JJ.) KADIPADA 

Das l'. RajaSati PrasadGanga Bahadur. 

72 LC. 722 = 27 C.W.N. 372=36 C L J. 284= 

1922 Cal. 468. 


-S. IBS—Suit in ejectment of trespassers 

— Secftott does not apply. 

8. 188, B T, Aot applies only to capes of 
landlords and oan have no application to a suit 
in ejectment against trespassers. (Sanderson, 
G.J. and Ohose, J ) RBAJUDDIN Patwabi 

V, SYBD ABDUti JOBBAR. 69 LC. 304 (Cal.). 

* 

- Si 188 and 188-~/lppfica6th'f^ of 

S. 158 to application under S. 188. 

8. 188 of the Aot applies to an application 
under 8. 163 just as it does to a suit under S. 7 
or 30. (Richardson and Beachcroft- JJ.) 
DHANANJOY MANJHI V. UPENDRA NATH 

Deb. 46 LC. 428 = 22 C.W.N. 683. 

-S iBB-Co-sharer landlord — Applica* 

tion for fair and equitable rent, 

Tbe section does not bar a oo-sharer land¬ 
lord having a habuliai from his tenant, 
respecting his share of the lands in bis bolding, 
from applying to Settlement Officer to fix fair 
and equitable rent, under B. 105. (Jenhins, 

G.J, and Ohatterjee, J.) SaParuddiu FAZ^L 

Huqi. 80 LC. 414 = 21 C.L.J. 592. 


-5 188— Vcin^ landlords*—Meaning of* 

Where tbe constituent members of an entire 


body of landlords do not all oooupy the same 
status, they oannot be held to constitute a body 
of joint landlords. (Mooherjee and Beachcrofti 

JJ.) ASEORAN 8ATIA V. SATISGHANDBA. 

24 10. 261 (QaL), 

-S . 188— Sttif/or additional rettl—5^ 

co-sharers must be parties. 

A suit for additional rent against tenA|i.ts 
who had executed a habuliyat agreeing io jfnf 
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BBaaiL TIHINOY ACT (Ylll of 18BS)« 1 
B. 188. 

additional cent lot additional land must be 
brought by the whole body of landlocds undec 
B. 188 ol the Aot, and it is not sufdoient that 
QO-ahareia who are unwilling to join as p1fi3. 
are joined aa delta. The existence in a separate 

a stipulation to pay additional 
rent lor additional land does not take the oaae 
out of the scope of the Aot. 17 Oal. 696 ; 35 
Oal. 917 ; 88 Oal. 970, foil.; 7 O.W N 670 : 3 
G.W.N. 926 diet. (CcxeandRoy,dZ.) Derik 

Dhakai V , AswiNi Kumar nag. 

20 1 0. 659==>18 O.W.N. 942, 

. — '■ S. 188 — Apylicabiliiy, 

8. 188 is no bar to a suit brought by a oo- 
sharei landlord alone to ooinpel a tenant to fill 
up a tank wrongfully excavated by him in his 
part ot the holding or in the alternative for 
damagee* (Qhosh and Pratt, JJ.) Gobinda 
Chandra Basu v. Kamijuddi soyau. 

17 I.C. 119 = 16 G.L J. 127. 

- S. 188— Co-s/iarer landlords—Suit for 

rent by one, when lies* 

Where a tenant makes a oontraot by whioh 
he is liable to pay rent to several oo-sharers 
jointly, one oo>8harer cannot maintain a suit 
for the whole rent. B. 183 of the B T Aot 
demands that landlords shall do jointly any¬ 
thing which they are under the Acts required 
or authorised to do, but there is nothing to 
prevent one oo sharer from bringing a suit for 
the whole rent after making the oo-aharers who 
refuse to join as plaintiffs, defendants in the 
suit. 36 Cal 33l. Ref. Again if a co-abarer 
can prove that there is a oontraot express or 
implied by which a tenant is liable to pay him 
his share ol the rent separately, then be may 
bring a suit for that part of the rent without 
joining his oo-eharers as defendants, but the 
decree obtained by him is to be executed as 
money and not a rent decree. On the other 
hand, nolwitbsianding such arrangement for 
separate ooUeotion ail the oo-sharers may sue 
jointly for the whole rent. To further facilitate 
the recovery of arrears of rent due to a 
oo-sharer who is m dispute with bis tenants or 
with his fellow landlords, the legislature 
enicted B. lAS-A of the Bengal Tenancy Aot. 
The section requires firstly, that the oo-sharer 
shall sue to lecovur the rent due to all the 
oo-sharer landlords in respect of the entire hold¬ 
ing, secondly that be must make all the remain¬ 
ing co-sbarere parties to the suit, and thirdly 
that he must state that he is able to ascertain 
what rent is due for the whole tenure or bolding 
or whether the rent due to other oo-sharer land¬ 
lords has been paid, owing to the refusal or 
neglect of the tenant or of the oo-sbarer land¬ 
lords, defendants in the suit, to furnish him 
with direct information on these points or on 
either of them. In such a case the plaintifi oo- 
eharer will be entitled to proceed with the suit for 
his share only of the rent and a decree obtained 
in a suit so framed shall be aa efieotual as a 
decree obtained by the sole landlord in a suit 
brought for the rent due to all the landlords. If 
In theiBUit it is found that the co-Bhaiet land- 


BBNGAL TBNANOY AOT (Ylll of 1888), 

B. 198. 

lords have realised rent in excess of their shares, 
then they will be liable to reimburse the plaint- 
ifi to the extent of the excess realised by them* 
4 Pat. L.J, 600, Ref. {Miller, C.J. and Mul- 

lick, J.) Rajgiri bingh v. jadunath Singh. 

(1922) Pat. 885 = 4 Pat. L T. 89 = 

1923 P. 41. 

-Ss. 191, 192—Fair and equitable rent 

— Ganti lease* 

A portion of a permanent Qanli lease at a 
fixed rent was resumed by the Govt, and re¬ 
settled with the proprietor. The rent suit of 
the transferee from the settlement holder waa 
dismissed by the Privy Council on the ground 
that the permanent rights of the tenant were 
not abrogated by the resumption and fresh set¬ 
tlement. After the expiry of the settlement 
the farming lease granted by the Govt, to the 
plfi, was fixed at a certain rent whioh was 
never impugned. Held, that plffs. were entitled 
to the fair and equitable rent and that the 
Privy Council decision was not res judicata as 
the plSs. were not representatives of the pro¬ 
prietor. (Bolmwood and Imam, JJ.) KHIRADA 
KANTA ROY V, AKHOY KUMAR. 

33 1.0. 420 (Cal.). 

-S. 192—Co«^rac£ in force—Meaning of 

— Tenant's right to land settled with Zemindar 

— Contract before the passing of the B. T. Act, 

Where the intention of the parties to the 
! oontraot was that the lease should comprise 
all the lands within it and the rent was settled 
at a lump sum for all the lands leased out, the 
tenant has a right to the lands settled with the 
z''mindar after resumption by Government. 
The words “lease or oontraot in force” in 8 . 192 
of the Bengal Tenancy Aot have referenos to 
the words “lease” or “contract” in the opening 
lines of the section and do not affect ooutraote 
entered into before the passing of the Aot. 
8 . 192 does not either expressly or impliedly, 
give power to a Revenue Officer to fix a rent so 
as tc tifieot contracts entered into, before the 
paFsing of the Aot. {Chatlojee and Pearson, 
JJ.) FRAFULBA NATH TAGORE V. T C. 

TWEEDIE. 39 C.L.J. 14 = 63 l.C 234 = 

1922 Oal. 248. 

-S, iQZ—Rent—Suit for garh in S. 66 

of the Bengal Court cf Wards Act, 

The expression “rent” has a more extensive 
meaning than that in the B. T. Aot, and 
includes the price ot forest produce. {Chau- 
dhuri and Newbould, JJ-) JOY CHURN v, 
Barajubada. 53 l.C. 261 = 23 C.Yff.N, 876. 

---a, i^^^Banher—Grant of forest right 

— T.P. Act. 

Plfi. granted deft, the right to fell or remove 
and sell trees from a forest for a period of five 
years, on payment of Ra. 20,000 in advance and 
the balance in 6 yearly instalments ; plfi. also 
undertook to provide convenient sitea for roads, 
etc., held, that the lease did not fall within the 
T P. Aot but that the grant was one of forest 
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BENGAL TENANOY AOT tVlIl of 1889), 
8.198. 

rif^hts. (Teunonand Richardson^ JJ.) SERA 
JUBALA DENI V, SARAD NATH. 

50 I.C. 862^28 C.W.N. 836. 


^S. 193 and Sob. HI. Art. 2-^Lease 


Con$tructio7i of—Fishery —Money payable for 
Rent. 

The provision in a lease of a right to fish in 
Jalkar that the leasee is not to olaim reduotion 
of the jama on the goound of drought or 
inundatioa does not neoessarily show that any 
right to the soil is conferred. A suit to recover 
money due under such a lease comes under 
3. 193 of the Bengal Tenancy Aot and is barred, 
if not brought within the period provided by 
Soh. Ilff Art. 2 of the Aot. The money payable 
in respect of fishery is not rent within theB.T. 
Aot and interest at the rate stipulated in (he 
lease is therefore recoverable. {N.R. Chalterjee 
and Greav3$t JJ.) Krishna IjAEj p Salim 
MOHAMBD. 27 I.C. 614=>19 C.W.N, 814. 

-S. 193— Mone^ payable in respect of 

forest rights — Suit, for recovery of—Civil 
Coutis—Jurisdiction—Provincial Small Cause 
Court Act, Sch. JJ, Art^ 8* 

The provisions of the Aot applicable to suits 
for recovery of arrears of tent apply also to a 
suit for the recovery of money payable in 
respect of forest rights, and this money being 
rent the suit is triable by Oivil Courts and not 
by Small Oause Court. [Mooherjee and Beach’ 
croft. 3J.) Bandi An p. Amud. 

20 G L.J. 227 ==>26 I C, 880»ig C.W.N. 418. 

———S. 196 — Enactment of the Act of 1907 
—Effect, 

8. 196 applies only where both this Aot and 
the later amending Aot X of 1907 affect the 
proceedings, e p-, in a suit filed after 1907. 
{Woodroffe and Carnduff, 33 ) KADANAND p. 
Bhbkhdhabi Singih, 9 I.C. 803 (Cal.), 

'—Sch. \\\—Real purchaser in possession 
for (too years—Effect of. 

Where a benamt purchaser at an execution 
sale is kept out of pDssession for a period of 
two years by the real purohaaer, the former’s 
title becomes extinguished under Sch. HI to 
the Bencal Tiinanov Aof. {Teunon and New- 

bould, JJ.) Harish Chandra Guha p. 
Nripendra goomar Ghakravarti 

89 I.C. 719«a4 C.W.N. 1024. 


-Sch, IHi Art. 1 —Ejectment of tenant 

—Limitation Act, Art. 142, 

A suit to eject a tenant, in Bengal on the 
ground that the tenant broke his covenant not 
to transfer his interest by mortgaging the lease¬ 
hold is governed by Art. 142 of the liimitation 
Aot and not by Art. 1 of Soh. Ill, {Sanderson 
G.J., and Mookerjee, J.) Dwarakanath p. 
Mathura Nath. 24 G L.J. 40» 

84 LG, 888 = 21 G W.N. 117. 

Sch. Ill, Art. 1, Sa. 3, ^—Zerait 


land Acquisition of non-occupancy right 

Ejectmeni^Limitaiion, 


BENGAL TENANOY AOT (VIlL oMBaH^v 
Sch. Ill, Art. 1. Tr 

The B.T. Aot applies to a propcietor’s private, 
land and a suit by a landlord to eject a non-', 
occupancy raiyat of his private land on th8^ 
ground of the expiration of his lea?e is governed 
by art. 1 (a) of Boh. HI T^e operation of the, 
article is not excluded by'^. 119 ol the AcV 
in the case of eeraii lands. (Ohcmiir, 
O.J. Chapman, Mullick Rce and Jwald 
Prasad, 33.) JANKI SINGH p. JagANNATH 

Das. 44 1.0,94 = 3 Pat. L.J. 1 (P.BJ,’" 

4 

Soh. HI, Art. 1 (a) —Ejeetment of 


lessee of eerait land is net governed by (he 
Schedule—Non-occupancy right—Limitation, 

Schedule HI, art. 1 (a) of the B.Ti Aot (as 
am6ud6d)do6a not apply to suits to eject persona 
who were not non-oocupanoy raiyata of the 
land under Oh. VI of the Aot. To fall within 
the article, the non-ocoupanoy raiyat must be 
a person who, before the expiry of his term, had 
acquired the status and rights of a non-ocoup- 
anoy raiyat under Ob. VI of the Aot. A leased 
of a proprietor’s private or Zerait land is not 
such a non-ocoupanoy raiyat. (3ir John Edge) 

Mahanth Jagarnath Das p. Janei Singh. 

48 M L.J. 65 = 66 LO, 837= 
26 0 W N. 883»35 0 L.J. 006 = 
(1922) M.W.N. 410 = 1 Pat. 840= 

3 Pat L.T. 197-31 H.L.T P.O. 281« 
49 l.A. 81 = 1922 P.O, 142 (P.G.)p 


Sch. Ill, Art. 1 (a)—Lmtfa({on 


Suit for ejectment of khas khaman lands 

A suit by a landlord for ejectment of the 
tenants in possession of his hhas khaman lands 
on the expiry of the term of the lease is govern¬ 
ed by the general law of limitation prescribed 
by Soh. HI, Art. I (a) of this Aot. For inter¬ 
pretation of Art. 1 (a), the help of the beading 
of Chap. Xf of the Aot should be sought. 
(Woodroffe and Choudhuri, JJ.) DWAE- 
EANATH V. TAFAZAB BAHAMAN. 

39 I.C. 64 = 41 Cal. 267= 

20 O.WN. 1097. 






Sch. Ill Art. 1 (a), S. HB—Ejecttnent 


—Suit for—Zerait land—Limitation, 

A suit for ejectment of a non-oocupanoy 
raiyat of a Zarait land must be brought within 
SIX months of the expiry of the lease. The pro¬ 
visions of Art. I (aj of Soh, Ill of the Aot are not 
controlled by B. 116 of the Aot. {Mooherjee 
and Beachcroft, JJ.) Ganpat MAHTON p. 
RISHAL SINGH. 88 I.C. 078= 

20 C.W.N 14. 


4 




Sch. Ill, Art. 1 (a)—Limt/afion 


Suit to eject non-occupancy raiyats—Expira¬ 
tion of term—Effect of custom to the Contrary- 
Limitation, 

A suit to eject a noa-oocupanoy raiyat on 
the ground of the expiration of the term of lease 
must be brought within six months after the 
expiration of the term under clause (a)i Art. 1, ^ 
Sohi Hr, notwithstanding a oustom to the con- 
trary, (Jenkins, 0. J. and Mooherjee, 3). Dub-, 
BUOY p. Daman Bhagat. 22 I.O. 67« 

IB O.L.l.^Br. 
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mmmkh thkanot aot (Yiii ot ibbb). 

Boh. Ill, Art. 1. 

■I Beh. Ill, Art. 1 (o)— EjBotmBni of 
it ffovarnad bt^ this Oanaral Law of 
Limitation* 

k Bub'leasee from a noo-oocupaaoy tenant is 
0Ota Don-oooupanoy tenant but only a tenant o! 
a noa-oooupaney tenant and there is no relation 
of landlord and tenant as there the sab-lesBee 
does not hold diceotly from the landlord and 
therefore a suit to ejeot him, is governed by 
general law of limitation and not by Soh. Ill, 
Art. 1 (a), (RosSi J.) JAWAHIR OJHA V. 
MORGAN. 69 l.C. 892 (Pat )• 

- Sch. HI. Art. 1 (a) —Lease, expiry of 

— Ejectment — L imita lion . 

Where a ficm oontinusd in posseasion after 
the expiry of a lease in 1905 and on 1-4-1915 
they were served with a notioe to quit and a 
suit for ejeotmant was brought in January 1916 
held, that the suit was barred by limitation 
under Art. 1 (a) of Sob. HI. (AfZctnson and 
DAS, JJ.) PARMAD BANABIHARI V. ATKINS. 

53 1.0. 108 =>4 Pat. L.J. 538. 

- —Soh. Ill, Art. 1 {n]^Tenant inducted 

ty mortgagee of Zemindari—Ejectment, 

Where after redemption of a usufruotuary 
mortgage, the mortgagors sued to ejeot the 
tenants inducted by the mortgagee Art. I, 
01. (a) governs the suit. (A^hinson, J.) 8HEO- 

BABTA Singh u. Pagabath. 

82 I.O. 478 (Pat.). 

■Sch. Ill, Art. 2— Suif for money due 
under forest lease—Lim, Act, Art* 116. 

A suit for recovery of money, under a regis¬ 
tered contract in respect of forest rights is 
governed by Soh. Ill, Part I, Art. 2 and not 
by Art. 116 of the Lim. Act (Teunon and 
Richardson. JJ.) SABAJUBAliA Debi v SARD 

Nath. SO 1.0, 862»23 O.W.N. 886. 

-gob. Ill, Art. 2—Agricultttral land-- 

. Lease—Suit for rent — Limitation^ 

Fev Fletcher* J *• —The Bengal Tenancy Aot 
does not apply to leases ot agricultural land 
which are not for agricultural purposes. Per 
Richardson^ J Whether a lease of agricultural 
land is or is not for agricultural purposes, the 
period of limitatiou for a suit for rent is that 
provided by the 6. T. Aot, {Fletcher and 
Richardson, J J.) RASH Bbhari Lab v. Tilak 
DhARI LAL. 20 O.W.N. 488« 

29 LG. 797>=28 G L.J. Ill, 

——Sch. Ill, Art. 2 — Ascertainment and 
assessment of excess land—Time taken in pro¬ 
ceedings for, if may be deducted — Subsequent 
sui^ for rent. 

Where in a previous suit for rent which was 
withdrawn, it was open to the pliS. to ask for 
asoertainment of the area in the actual oooupa- 
tion ot the tenants and for recovery of rent in 
respect thereof, he is not entitled in a subsequ¬ 
ent suit for such rent to a deduction of time 
up to the date of aBBOBsment. 27 Mad. 143 P, C. 


BEHOAL TENANCY AOT (VIll of 1889), 
Sob. Ill, An. 2. 

diet. {Mookerjee and Beachcrofi, JJ.) Upen 
DBA Nath Nag v , Burya Kanta Roy 
OhOUDHURY. 20 1.0. 205 Gal. 

' —Soh. Ill, Art. 2—^* Landlord '*— 

meaning of* 

An assignee of arrears of rent from a landlord 
is not a landlord within the meaning of the Aot. 
(Roe and Jioala Prasad. JJ ) Gajadhur 
Pbasad V. Thakur Prasad Singh. 

a P.L.W. 179»a8 LG. 102» 

1 P.L J. 506. 

- Sch. Ill, Art. 2 (a) —Bengal Tenancy 

Act (VIII of 1869), S. 46 — Doposii of rent — 
Suit for rent. 

Art. 2 (a) of the Aot, 1835 applies to a suit 
for rent wherever it has been deposited under 
S. 61 even though the allegation of the tenant 
that the full amount was deposited, was proved 
to be incorrect. The change in B. 61 of the 
later Aot from 3. 46 of the older Aot does not 
really indioate a change in the law. 18 
O.W.N 84. dist. {Mookerjee and Beachcroft, 
JJ ) 8ASI Bhusan Dby V. Umakanto Dey. 

19 O.W.N. 1148=-28 I.O. 171 = 

20 O.L.J. 133. 

-Sch. Ill, Part 1, Art. 2, Cis. (a) (c)— 

Purchase of tenure with arrears of rent — Suit 
for arrears, if one for rent—Limitation. 

Where a tenure is pucobased with arrears of 
rent due, and a suit is filed for the arrears, the 
suit is one for rent and is governed for purposes 
of limitation by Art. 2, Cl (c) of Part. 1 
of Sob. HI to the Bengal Tenancy Act. 
{D. Ohatterjee and N, R Chatterjee, JJ,) 

BANGA OHANDRA PAL V. NABENDRA KISHO- 

RE ROY. 11 LG, 496 (Cal.). 

■ —Soh Ill, Art. 2 (b) — Rent of fishery 
{Jalkar) —Limitation, 

A suit for rent of a Jalkar right of fishery is 
governed by the limitation in Soh, III, Art. 2, 
01. (b). (Chatterjee and Richardson, JJ.) 

8HEKHARB8HWAR ROY V. NaNDA LAL 

Mandal. 33 LG. 110 (Gal,). 

—- Sch. HI, Art. 2, (b)'-SMti brought by 

a landlord. 

The question whether a suit for recovery of 
arrears of rent is a suit brought by a landlord, 
has to be determined with reference to the 
relations in which the parties stood when the 
arrears fell due. 26 Oal. 750; 31 ^al. 550 ; 
35 Gal, 737, Foil. (Mookerjee and Beachcrofi, 

JJ.) BALMUKAND SAHAI V, TARINI SINGH, 

17 f.G, 343 = 16 O.L.J, 360. 

- Sch. Ill, Art. 2 (b)—Suit bv an assig¬ 
nee for arrears of rent is not within the 
Schedule — Limitation, 

A suit by an assignee for arrears of rent does 
not fall under Art. 2 (b) of Sch, III to the Aot 
for purposes of limitation but under Art 110 
of the Limitation Aot. (Das and Adami, JJ), 

Hayat Majid p. Hazari Lad. 

63 1.0. 424 (Pat,). 
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BENGAL TENANCY ACT (YIII of 1885). 

Sch. lllg Art. 3. 


—Sch, III, Art. Z-^Applicability* 


Art. 3 does not apply to a suit which is not 
a suit between the landlord and tenant. The 
time under the artiole begins to run from the 
decision of the first Court. {Greaves and Ohoset 
JJ.) Gopinath jAiiUA V . Bhajahari Das. 

68 l.G. 472=-1923 Oal. 327 (2). 


-Sch. Ill, Art. 3— Suit between two 

tenants—Article does not apply. 

Art. 3 of Soh. Ill to the B T. Act does not 
apply to a suit between two tenants unless the 
dispossession of the plaintifi tenant is attribut¬ 
able to the agency of the landlord. 25 O.W.N. 
102, Ral. {Richo.rdscn and Suhrawardy^ JJ.) 
JANAKI Nath Shah v. Baikuntha Nath 
GhaTTACK. 86 C L J. 140=70 l.G. 602 = 

27 G.0.N. 239 = 1922 Cal. 176. 


- Sch. Ill, Art. 3 —Dispossession by 

tenants settled by co-sharer lay^dlords—Article 
applies. 

Art. 3, Soh, III of th3 Aat is applicable where 
the disposeession is effected by the tenants 
settled upon the land by oo*sharer landlords 
with the help of their uaib. 25 G.W.N. 169, foil, 
{Chatterjee and Pearson, JJ.) PROFUIiLA 

Chandra Ghose v, Baburam Mandal, 

63 1 0. 1 = 34 G.L.J. 462. 

— —Sch. IH, Art. 3 —Applicability of — 
Dispoasassio^ of \.enayit —Dimxiaiion, 

Art. 3 of Soh, III applies only where it is 
shown that the landlord was taking part in the 
dispossession which is therein referred to. The 
landlord or somebody noting in concert with 
him must have caused the dispossession. 
24 C. 40 R-)l. {S'tndersonf C J. and Chotzner^ 

J.) GOBINDA OBANDRA ‘GOPE V. AKHID 

Chandra Das. 64 I.C. 838 (Cal,). 

— -Sch Ilf, A't, Z —Special period of 

limVation aipUes. when the relationship of 
landlord and tenant exist. 

Where there is a reUtionship of landlord and 
tenant between the parties and the landlord 
after obtaining a decree for rent attaches the 
crops and dispossesses the tenant, a suit by the 
latter for the recovery of possession is governed 
by Art. 3 of Soh III of the B.T. Act. Semble:— 
The special limitation does not apply where the 
landlord dispossesses the tenant as auction 
purchaser. 24 O.W N. 38 = 25 O.W N. 102, Rel. 
{N.R. Cha (erjee and Pant on. JJ.) BaiKUNTHA 

Nath Ghatak v. sheikh Fazil. 

64 I G. 192 (Gal.). 

'■ -Sch. III. Art 8 —Dispossession by 

third person—Article does not apply. 

Unless the landlord is shown to have a hand 
in the ouster, the fact ib^t a tenant was dispos¬ 
sessed by a third pernon, under the landlord’s 
authority, does nor- brir»g the case under 
Soht lil, Art. 3. N, R. Chafterjee and Panton, 
€■^7.) AliOM SHEIKH GaZI V HABINATH 

Mitba. 62 I.C. 768 (Cal.). 


BENGAL TBNANGT ACT (YIII, of 

8oh. HI. Art. 3. 



• 1 


I* ••-5 


Soh. Ilf, Art. . of 

tenant by landlord and by a thirdperson is^tpilAv 
in the article, 

% •' 1 . ‘ 

Where a raiyati tenant is dispossessed by a 
third person, who subsequently obtains asetfele?: 
ment from the land lord, the landlord having,, 
no hand in the tenant’s ouster, the disposses- 
sion is not one'by the landlord and the Uoant’cK 
suit for possession is not governed by Art, 3,. 
Where the landlord granted a settlement of the. 
holding to his peons, and the raiyati teneni 
was dispossessed by them with the help of land¬ 
lord’s butkundazes and at the landlord’^s 
instigation a suit by the tenant for posseBsion 
is governed by Art. 3. (27. R. Chatterjee and^ 
Suhrawardi, JJ.) ARMAN Pkbda v. Marie.. 
Barkar. 62 I C. 690 (Cal.), 


Sch. Ill, Art. 3—Dispossession 


Grant of a new lease is not. 

Art. 3 applies only where the disposseBBipit- 
has been efieeted either by the landlord or by, 
his agent acting within the scope of hie 
authority. The grant of a lease to a new 
tenant by the landlord is not equivalent to a 
dispossession by the landlord. {MooherfeBy. 
A C J. and Fletcher, J.) HARAN CHANDRA 

Babai V . Hari Oharan Bahai. 

61 I.C. 899 = 26 C.W.N, lOY. 

—— Soh. Ill, Art. Z—Landlord fafcinppos¬ 
session of tenants holding under agreement and^ 
holding over after termination of right to hold 
—Suit by tenant to recover holding is not within 
article, - - -- 

A suit by a tenant against a landlord takihg" 
over the tenancy of his tenant under a usufrno- 
tuary mortgage and holding over after 'the 
termination of the right to bold under the> 
mortgage, for reoovery of the holding is nofr 
governed, as to limitation, by Art, 3 of the Aot<- 
(Mookerjee, A.O, J. and Fletcher, J .) KHBTBA’ 

Nath Mondad v. Laehan Babdab. 

59 I.C. 442 (Cftl.) 

-Sch III, Art. 3 —Suit for joint posses-' 

sion—Co-heir of the tenant against co^sharer 
landlords—Limitation, 

Ptfi. an heir of the original tenant brongbt 
suit for joint possession in respect of his share 
of the land against the defts. who were oo- 
sharer landlords having a kobala of the entire- 
land from another heir of the original tenahr 
and dispossessed the pifi. Held, that the snit^ 
was governed by Soh. ^lll, Art. 3 of the Act. 
When the landlord purchases at a sale held in 
ezecutiioD of a deocee, possession is delivered -te" 
him by the Court as auction purchaser, i.e.* on^> 
the footing that there is no longer any relatioB' 
of landlord and tenant and that the poasesaioB' 
of the landlord as purchaser cannot ba chal¬ 
lenged so long as the sale is not set aside ot. 
declared ineffective against the tenants. In the 
ease of a private purohase there is a relation of 
landlord and tenant and the mere faofe that ^ 
Kobala obtained from one of the heirs ^I/tba 
original tenants cannot tahe thepatfO oa|j 
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BBNQAL TBNANOy ACT (Ylll of 1883). 
Boh. Ill, An. 8. 

purview o( Art. 3. [GhatUrjee and Panton, 
JJ.) NABIN OHANDRA V. SHEIKH WAJID. 

840.W.N 882^88 I.G. 898^31 G L.J. 199. 

--Soh, 111, Arl. 3 —to recover 

poasession by a fouanf. 

A tenant di^posst^ased by a landlord throufth 
induoted teuaata, muat ueoeaaacily mako the 
landlord a party in a suit for po^seasion within 
the time of limitation presoribed by Article 3. 
A plaintiff after joining several defendants and 
piooeeding against one only, desoribing others 
as pro forma defendants oaunot amend in the 
second appeal so as to leave those proceeded 
against and to claim relief against the pro 
forma defendants. {Ohattorjee ojii Panfon, 

JJ.) Peary Mohan v. areinody. 

58 1 0. 881=25 G.W N. 168. 

-Sch. Ill, Art. 3—Licensee — Refusal to 

vacflfe on expiry—Suit for possession—Litnita- 

lion. 

Where the lioensees of a tenant refuse to 
vacate on the expiry of the period of their 
lioense, such refusal amounts to a dispossession 
of a licensor within Art, 3 and a suit to recover 
possession must be brought witbm the period 
prescribed by that article. {Newbould, J.) 
PANOHU V. JAJNKSWAB. 

53 1 0 989 (Gal ). 

- Sch. Ill, Art. 3 —RaiyaVs suit for 

possession against auction purchaser^ 

The limitation in art. 3, 8ob. Ill does not 
apply to a suit by a laiyat to recover poeseesion 
of his holding from an auotion purohaser in 
execution of a rent decree. {Fletcher and 

Huda, JJ.) Ganesh Chandra v. Bbraja 
aUNDABI. 46 I.G. 975 iGal.). 

- Soh. Ill, Art. 3 —Dispossession by 

landlord in execution» 

% 

Where a landlord puts a holding to sale in 
execution of a decree for rent, and purobasea it 
himself and gets delivery through Court, the 
dispossession oi the tenant is not dispossession 
within Art. 3, 8cb. Ill of the B.T. Act, 
{Mookerjee and Walmslept JJ ) BAM KlNEER 
TBWABI V. BTHITI RAM. 

46 I.G. 221 =>27 C L.J. 528. 

- —Sch. Ill, Art. 3 —Suit for possession — 
Co’sharers, 

la a suit by some oo-sharers after a ryot was 
dispossessed by other oo'sharers, the Civil Court 
recognised the ryot’s right to recover it, Tbe 
ryot cannot sue for recovery of possession after 
two years, (the period prescribed by Art, 3,8oh. 
Ill) though hie right has been recognized. 
(Fletcher and Buda,33 ) GiRiSH Chandra 

MITTRA V, GIBIBADA DEB 

43 I.G. 937»28 O L.J. 219, 

■ ' ■■ —8ch. Ill, Art. 8— Dispossession* 

In order that special limitation under Art. 3, 
Boil. Ill may apply, dispossession need not be 

Vol. 1—41 


BENGAL TENANCY ACT (Ylll of 1868). 
Soh, 111, Art. 3. 

by the landlord as such. {Fletcher and Neto- 

bould* JJ.) batish Chandra basu v. nittya 

GOPAD HadDAR. 40 I.G 419 = 

21 G.W N, 918i 

-Sch. Ill, Art. 8 —Dispossession by 

execution purchaser whether governed by 
Sch. Ill, Art- 3. 

Dispossession of a tenant by an execution 
purohaser at a sale held at tho instance of the 
landlord, is not a dispoRsession by landlord and 
honoe a suit by a tenant to recover possession is 
cot governed by two years' rule of limitation. 
iTeunon and Sheepshanks, JJ ) DurgAPADA 

Panja V. Bhushar Chandra Ghosb. 

39 1C. 383 = 21 G.W.N. 873. 

-8ch III. Art, 3—Disposfesston of 

raiyat holding at fixed rates. 

Where a ryot holding at dxed rales was 
dispossessed by the landlord shortly before the 
passing of tbe Bengal Tenancy Amendment 
Aot, the limitation applicable to bis suit for 
recovery of possession was twelve years under 
the law as it stood before tbe passing of the 
Amendment Aot and not two years under Art. 3, 
8ob. IIJ of the Aot. {Fletcher and Richardson, 

JJ.) Khalil Rahman v. Kafiluddin 
Dalal. 38 l.U. 643 (Gal.). 

- Sch. Ill, Art. 3— Scope of—Limitation* 

The speoial rule of limitation in Art. 3 is not 
restricted to suits against landlord himself. 
(Fletcher and Richardson, JJ.) SekaNDAR 
BheieH V* ANU Babkab. 38 I.G. 69 (Gal.). 

- Sch, 111, Art, 8 —Dispossession by 

landlord who was also auction purchaser of 
holding. 

The disposseesion referred to in Art. 3 need not 
be a dispossession by tbe landlord as such. Tbe 
dispoBsesBioD of a tenant by a person having 
dual oapaoity of the landlord and auotion 
purchaser of tbe holding when he dispossesses 
is governed by Art. 3. 41 Cal. 62; 13 O W.N. 108 
and 24 I.C. R60, foil. ; 17 C.W.N. 817, not foil. 
{Fletcher and Teunon, JJ.) Fani BHUSAN 
Babkab v* Pulin Chandra Mandal. 

33 I.C. 838 = 21 G.W N. 976. 

-Sch, III, Art. 8— Limitation —Lts- 

poflsession necessary to deprive tenant of right of 
suit. 

In determining tho scope of the Aot, the 
purpose of the Aot which governs tbe relations 
of landlord and tenant only, must not be lost 
sight of. To deprive a tenants of bis right of 
suit, there must be a plain dispoBsesslon 
within Art, 3. {Jenkins, C. J. and N. R. 
Chaiterjee, J.) Krishna Chandra v. Batish 
Chandra. 29 1.0. 863=20 C.W.N, 872. 

Sch. Ill, Art. 3 —Landlord ousting 
tenant—Forcible possession of the land by land¬ 
lord* 

If a landlord purchased a bolding at a rent 
sale in tbe name of a former tenant and 
forcibly took poBsession thereoj without delivery 
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BENGAL TENANCY ACT (VIll of 18B5), BENGAL TENANCY ACT (Vlll of 188B). 
Sch, 111, Art. 3. Sch. Ill, Art. 8. 


of pogseesion by Oourfc hald that Art. 3 applied 
and tbac it was immaterial whether the land 
is purchased in his own name or in the name 
oi a new tenant, {Fletcher and Rizhardson, 
JJ.) PITAMBAB MAHAPATRA V. BHAGABAT 
LAB. 24 l.C. 860 (Cal.). 

-Sch. Ill, Art. 3 — Suit for possession. 

Art. 3. Sob. Ill of Aot, as amended, in 190S 
does not apply where the dispossession was in 
1898 and the suit for raoovecy of possession was 
instituted on 25-8-08. The daoision in 19 l.C. 
793 baa not been aSeoted by tha daoision of the 
Privy Couooil. (Jenkins, O.J. Stephen^ Wood- 
roffe, Bolrnwood, and Ghaiierjee, JJ.) Gope- 
SHWAR PAL V. JIBAN CHANDRA. 

41 Cal. 1123 = 18 C.W.N. 804 = 
24 l.G. 37 = 19 Q.L J. 349. 

- Sch. Ill, Art, 3 —Dispossession by 

landlord —Limitation, 

Before Art 3 of doh. Ill of the B.T. Aot is 
applied in bar of a plffi’s suit within the ordi¬ 
nary period allowed by law, the terms of the 
Article must be striotly complied with and the 
question whether there has in faot been a dis¬ 
possession must be found. (Jenkins, 0 J. and 
Mookerjee, J.) Rudra Nabain Maity u. 
NATABar Jana. 41 Cal. 32 = 18 C.L.J. 89 = 

21 l.C. 431 = 18 C.W.N. 333. 

— Sch. Ill, Art. 3 —Landlord and tenant 
—Landlord assisting in dispossessing tenant — 
Limitation, 

Where a landlord assisted the defendant in 
dispossessing a tenant, the special limitation 
of 3 years provided by Boh. Ill, Art, 3 of the 
Bengal Tenancy Aot was applicable to a suit by 
the tenant for possession. (Sharfuddin and 
Richardson, JJ.) Dbno NATH DAS v, KOTIS- 
WAR Bhattachabya. 21 I G. 367 (Cal.). 

- ach. III, Act. 3 —Amending Act (Z of 

1907 (B,C.}—Not retrospective. 

Art. 3 of Sob. Ill of tha Aot as amended by 
<Aot 1 of 1907) dees not apply to oases where 
dispossession takes place before the Amending 
Aot oame into operation. 17 C.L.J. 3l6, foil. 
(Mookerjee and Beachcroft,3J.} BUDHU Kumar 
V, Hafix Hussain. 20 l.C. 82i = 

18 C.L.J, 274. 

- Soh. Ill, Art. 8 — Limitation—DiS‘ 

poaaeaaion by landlord —What is. 

It cannot be said that because a landlord has 
favoured the dispossession of the tenant by 
others, there has been a dispossession by the 
landlord so as to make Art. 8 of Soh. 4ll of the 
Aot applicable. (Jenhms^ G.J. and Mookerjee, 
J,) BASANT KUMARI V. NUNDA RAM. 

18 C.L.J. 86 = 201.0.350 = 17 C.W.N. 1149, 

- -Sch. Ill, Art, 3— for possession of 

raiyati holding after setting aside ex parte 
decree as fraudulent, 

A suit for a declaration of pl£E. raiyat’s right 
.and for possession,after setting aside an ex parte 


decree is governed by Art. 96. Boh. I of the 
Limitation Aot and not by Boh. Ill, Art. 3, B.T. 
Aot, as the setting aside of the ex parte decree 
la tbe essential feature of the case. {Biephen 
and Mullick, JJ.) MEHEE ABZAL V. RAHAMAN 
ALI, 19 l.G. 980 (CaL). 

- Sch. Ill, Art. Eastern Bengal and 

Assam Tenancy Amendment Act, 

Per Mookerjee and Ghatterjee, JJ. The 
speoial rule of limitation whiob was extended 
to under-raiyats in Eastern Bengal by the 
amendment in 1908 of the third schedule of tbe 
Bengal Tenancy Aot does not apply to suits 
instituted after the commencement of the 
Amending Aot in respect of oausea of aotion 
which arose before the Aot oame into force. 
B. 61 of the Eastern Bengal Amendment 
Aot has no retrospeotive operation. (Mookerjee, 
Carnduff and Ghatterjee, JJ.) Mahjubi BIBI 
V. AEEEL Mahmud. 17 C.L J 316= 

19 l.C. 793 = 17 C.W.N. 889. 

- - Sch. Ill, Art. Z—Dispossession by 

landlord as auction-purchaser not in the course 
of law—Special limitation, 

Tbe dispossession by delivery of possession' 
by the Court is not dispossession by tbe land¬ 
lord. Whether he be fraotional landlord 
owing to auction-sale or full landlord, tbe arti¬ 
cle contemplates dispossession by the landlord 
otherwise than in due oourse of law. (D. Chat- 
leyjee and N.R, Ghatterjee, JJ.) KhamAL 
Dhari THAKUR V, Rambshwar BINGH 
Bahadur. 19 1.0. 343=17 O W.N. 817. 

- Sch. Ill, Art. 8—Possession of land¬ 
lord as auction purchaser in—Suit by fonanif 
for recovery. 

When tha whole body of landlords obtain a 
proper rent decree and purohase the holding in 
execution and dispossess tbe tenanti the speoial 
law of limitation contained in Art. 3 of Boh. 
Ill applies. (Coxe, J.) SATIS OHANDBA 
GHOSB V, PATU MALDIK. 10 l.C, 34 (Cal.). 

- Sch. Ill, Art. 3 — Suit for possession# 

The Schedule applies to a suit for possession 
by a tenant dispossessed by another tenant at 
the instance of tha landlord. It also applies 
where a landlord sells a bolding in execution 
of a rent deoree and it is purchased by another 
ryot. (Coaic, J.) Natabar, JANA v, RUDBA 
NaraIN, 9 l.C, 628 (Cal.). 

. - — Sch. Ill, Art, Z—Essentials for—‘Ap¬ 
plicability, 

The essential conditions which must be satis- 
ded in order to attract the operation of Sob. HI 
Art. 6 of the B. T, Aot are these : Pirak, kh® 
deoree must be obtained in a suit between land¬ 
lord and tenant, and secondly, the provisioda 
of tbe Bengal Tenancy Aok muak be applicable 
to them. (Coutts and Das, 33,) BagHUN^H 
Sahay V. Chowa Mahton, 8 Pat.L.T. JMr 

67 l.C. 882 = 19a»P. 
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Soh. Ill Art. 8. 

■ ■—Soh. HI, Art. 3 —JppZijabil/iy o/— 
Suit for of portioyi of holding is 

loiihtn ihs articlB» 

Art. 3 of Soh. Ill to tha Aot applied bo Ruits 
to recover poaaeaaioa of laud olaimad by an 
OGOUpanay tenant and not to anita lo reoover 
pooaession of an ooonpanoy ^holding' and a 
suit foe lauds forming a portion of an ooou* 
panoy holding falls within the article. {Coutts 
and Ross, JJ.i Jowhar Khi v. Adarakhu. 

63 1 0. 481=n2 Pat. L.T. 618. 

Sch. Ill, Art. 3— Suii for possession 
by tenant, 

A aait by tenant for possession is governed by 
Art. 3 if the landlord is in any way responsible 
for his dispossession by a third person ; if the 
landlord has no hand in the dispossession, the 
suit will be governed by t.hi Limitation Aot 
though landlord is joined as a party. (Jwala 
Prasad, J.) DwARKA v. IshwabiT 

38 10. 46 = 2 U.P.L.R. iPat.) 233. 

' —Sch. Ill, Art. 3 —Applioaiiort of. 

Pet Chamierf 0. J. Art, 3 applies to a suit by a 
raiyat or under-raiyac against his landlord, who 
dispossessed him, irraapeotive ot any reason or 
exQUSQ. Per Mulliok, J. Art. 3 applies to oases 
where the relation of landlord and tenant is 
found to exist whether the p\ft, and deft, admit 
their mutual relation as tenant and landlord or 
not. (Chamier, O.J. and Mullick^ J.) Kunti 
Dai V. Jharu Lal Das. 2 P.L.W. 16 = 

40 1.0. 907 = 2 P L.J. 867 = 1917 Pat. 247. 

-Sch. Ill, Art. 3— Scope, 

Art. 3 applies to a suit by a tenant for posses¬ 
sion of tbe holding against the landlord 
whether dispossession was by him as landlord 
or as an auotion-pucohaser of the jote. {Ghamier 

O.J. and MuUizk, J.) Qowhar Ah v. ENatat 
ADI. 40 I.C. 774 = 2 P.L.W. 45. 

■—Sch. Ill, Art. 3—Possession and dis¬ 
possession^ 

A suit by a tenant to cecovar possession of bis 
"holding when he has been dispossessed by a oo- 
sharer landlord and not as landlord but olaiming 
to have acquired an independent jote interest in 
the holding oomes under Art. 142 of tha Dim. Aot. 
and not under Art. 3 of Sab. HI of the B.T. Aot. 

{Atkinson, J.) Gawhar adi v Enayat adi. 

38 I.G. 777 (Pat ). 

—8ch. Ill, Art. 3 (1)—Dispossession by 
landlord. 

Obiter, —Where the landlord purobases the 
holding in exeeution of a rent-deoree it merges 
in tbe landlord’s interest and when be or a 
lessee from him, prooeeda to take posseseion 
from the original tenant, tbe dispossession is one 
by the landlord, within Art. 3 (1). {Teunon 
and Abdul Majid, JJ.) Eridaj Adi Biswas v. 
ABJUR OHANDRA BISWAS. 62 1.0. 704 (Gai.). 

-Soh. III. Aft. 6 —Execution applica^ 

Hon—Fresh application after dismissal — Limi- 

^iation. 


BENGAL TBNANQT AOT lYIlI of 1888). 

Soh. Ill, Art. 6. 

In exooution of a rant deoree, the property of 
tha judgment-debtor was sold, but the sale was 
afterwards set aside on tbe latter appUoation. 
A second applioatiou for exooution was made 
by the deorae-holder beyond the three years 
period. Held, that the soooncl application oould 
not be regarded as one in oontinuation of the 
previous application for execution wbioh ended 
with the order of tbe Oouct dismissing that 
execution case for default of the deoree-holder. 
(Richardson and Walmsley, JJ.) MidnAPORB 
Zemindary Company, Limited v. Dina 
Nath SAHU. 43 I.C. 712 = 22 C.W.N. 766. 

' —Sch. HI, Art. 6 —Arn^niing Act — 
.Ea: 0 flM^ion of decree by co-sharer landlord — 
Limitation. 

The three years’ rule of limitation in Soh. Ill, 
Act. 6 of the B.T, Aot is applioabla to the exe- 
oulion of a doocaa ob“.aiaed by a oo-sharoc land¬ 
lord for a sum not exo^ading R^. 500 after the 
amendment. 10 O.L J. 463 ; IS C.L J. 81, ref. 
{Teunon and NewbouLd, JJ.) Byomkbsh Chuk- 
ERBURTY U. UDAY OHAND. 43 I.C. 737 (Cal.). 

— ——Sch, III, Art. 6 — Decrees for arrears of 
rent after cessation of landlord's interest- 

The spaoial law of limitatioa pcasoribed by 
the Aot foe tha exeoufeioa of rant deoreas, has no 
application to a daoraa in a suit foe arrears of 
cent brought by a landlord after parting with 
his interest as landlord. In such a oase he can 
execute his deoree, under the general law 
limitation. 41 Gal. 926 (P.O.), foil, (D. Chatter, 
jee and Beachcroft, JJ.) SiTls Ranjan Das v 
NASaraddi Patwari. 34 I.G 143 (Gal.)\ 

—Sch. Ill, Art. 6 —Go sharer lindlo^'d 
obtaining decree for rent without joining another 
co-sharer — Art, 6, Sch. IIT applies —Execution. 

Art. 6 of Sch. Hi applicable to an applica¬ 
tion presented by oue oo-shacer landlord in 
execution of a rent decree obtained by him for 
his share without making the other co-sharers 
parties. (Chatterjee and Chapman, JJ.) 
Byomkesh GHAKARVARTI V, HaDaDHAR 
ManDAD. 81 1 G 700=19 C.W.N. 1271. 

■■ —Sch III, Art, Amendment by Act 
(T of 1908)— Suit by CO-sharer for rent—Limita¬ 
tion ■ 

Art. 6 of Sob. Hi of the B.T. Aot (as amended 
by Aot I of 1908) governs an application for 
ezeoutioQ of a decree obtained by a co-sharer 
landlord for bis share of the rent of less than 
Rs. 600 in a suit to which the other oo-aharer 
were not parties. 18 O L.J. 81, foil. (N.R. Chat- 
terjse and Greaves, JJ.) Nabendra Chandra 
Lahiri V . Afipannessa Bibi. 

27 1.0,729 = 19 C W.N. 731 

• 

——Sch. Ill, Art. 8—.As amended by Act 
(I ot 1907). 8. 61— Application for execution — 
Limitation, 

An application Cor execution after tbe Aot of 
governed by Art. 6 of Soh. HI of the Bengal 
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BENGAL TENANCY ACT (YIII of 1885), 
Sch. III. Art. 6. 

Tenancy Act as amended by B. 61 of the Aofe 
of 1907 though tbe decree and the last but one 
application were made before the Aob was 
amended. {Richardson and Newbould^ JJ.) 

Narendka Lal Khan v. Upendba Nath, 

21 I.C. 113 (Cal.). 

--Sch, 111, Art, ^—Amendment — Suit 

mstituted after amendment. 

In case of a suit instituted after an amend¬ 
ment of Art. 6 of B.T, Aoc. the amended article 
is applioabie even when the cause of action arose 
before bbe amendment, 35 AU. 227 (P.C,) foil; 
17 O.W.N. 889, not foil {Coxe and Roy, JJ.) 
Barhanuddi Chowdhay V, Lal Khan. 

21 l.G. 43 (Cal,). 

-Sch, III, Art. 6— Lbnitation--Execu¬ 
tion of a decree for rent obtained by lanilord^ 

A decree in a suit by one of several joint 
landlords for his share of the rent in respect of 
sevecE^l holdings in the occupation of the tenant 
is a decree for rent v^ithin Art. 6, Boh. Ill of 
the Act. 10 C.L J. 463, foil, 16 G.L.J. 379 diss. 
iMockcriee a^id BeachcrofU JJ.) MRTiyANJOY 

V, bhoija Nath datta. 20 I.C. Bas¬ 

is C.L J. 81. 

---Sch. III. Art, 6— Decree by one co- 

eharer lanalordi 

A decree obtained by a oo-sharer landlord for 
his share of the rent not brought under B. 148-A 
or 8. *58'A and in which the other oo-eharers 
are not joined as parties, is a simple money 
decree tc which Boh. Ill, Art. 6 does not apply. 
{Brett and Sharfuddin, JJ.) K. R. Dutt u. 
Behaby Bhuita, 16 G.W N. 1006 » 

17 I.C. 207 = 16 C.L J. 879. 

--—Sch. Ill, Art. 6 —Execution of order 

for restitution. 

An order of the Appellate Court ordering the 
respondent to pay a portion of the appellant’s 
oost as awarded against the latter in the Court 
below, made in a suit for rent between the 
landlord and tenant to whom the provisions of 
Bengal Tenancy Act are applioabie is governed 
by Art. 6. {ChHiy and Coxe. JJ.) Raj Kumar 
Sen V, annoda Chaban Sen. 

9 l.Q. 315 (Cal.). 

■ —Sch. IlL Art. 6 —Rent decree unneces¬ 

sary—Prayer for declaration does not change 
character of decree. 

The insertion of an unneoessary prayer for 
declaration as to the plff.’s share in the Bhaoli 
produce, does not prevent the deoree in a suit 
between landlord and tenant from being a rent 
deoree and consequently the limitation for eze- 
outioD of that deoree is that provided by Boh, 
TII, Art, 6 of the B.T. Aofe. (Coults and DaSt 
JJ,) DABGAHi Mian v. Mt. Mango Eueb. 

(1923) Pat a-.8 Pat. L T. 568- 
67 1,0. 869-1922 P. 566. 


BENGAL TENANCY AMENDMENT ACT (Ih 

of 1918), S. 49. 

-Sch. Ill, Art. 6— Applicability —- 

Essentials for. 

The essential oonditions which must be satis¬ 
fied in order to attract the operation of Art. 6,, 
Bob. Ill of the Bengal Tenancy Aot are these r 
First the deoree oannot be obtained in a suit 
between the landlord and tenant and seaondly 
the provisions of the Bengal Tenancy Act,, 
oannot be applioabie to them. A decree-holder 
not being the landlord of the holding, can, 
against the will of the judgment-debtor and 
without the express consent of the landlord, 
cause a portion of the judgment-debtor’s, 
oooupanoy holding to be sold in execution of 
money deoree though there is no looal ouBtom. 
of transferability. 3 P.L.T. 205 F.B. foil,- 
iCoutts and Das, JJ.) RAGHONATH SAHAY v- 

Ohowa Mahton. 3 P-L.T. 628— 

67 1C. 882-1922 P. 602, 

—Sch. Ill, Art, d-^Co-sharer tenant — 
Decree—Execution, 

Art. 6 applies to the decree in a rent suit 
between landlord and oo-sharer tenant, as tha 
latter is a tenant. (Atkinson and Doss, JJ.I^ 

binda Bibi V . Muni Singh. 

60 I.C. ( i 

-(AMENDMENT) ACT, (1 of 1907). 

- Not retrospective. 

The Aot does not retrospeotively affect tha* 
tenant’s rights (whether oooupanoy or non- 
oooupanoy) held by him within the limits of 
Calcutta as defined in Schedule I of the Oal- 
oufeta Municipal Aofe, 1699. S. 3 oannot be8 
oonsferued, so as to operate retrospeotively as tba 
Aot is not a declaratory one but has totally 
altered the law on the subject. (Mookerjee and' 

Beachcroft, JJ.) Jotibam Khan v JoNAEr 

NATH GhOSE. 38 1.0. 884 = 20 O.W.N. 288. 

$ 

- - Not retrospective, 'S- 

The Bengal Tenancy (Amending) Apt 
(I of 1907) has no retrospective effect. {Suhrdr^ 
wardy and Cuming, JJ,) ABDUL BAKI^ 

Khan v, Jalal ahmed. 69 1,0. 884 (Gal.).- 

--(AMENDMENT) ACT, (II of 1918). ^ 

- 8b. 49 (e)and if). — Aboriginal-^Power 

to mortgage—Sanction of Collector, 

t 

The power of an aboriginal to efifeot a* 
mortgage of bis land is restricted by the pro¬ 
visions of seotion AQ-K, sub-seotioa (2) of the- 
Aot under whioh suoh a tenant is empowered 
only to make a complete usufruotuary mortgage-, 
of his land and the permission of the ColleetoE^ 
oannot enlarge the power of an aboriginal .to^ 
effect a mortgage of his bolding in any ^otbec^ 
way, than by a oomplete usufruotuary mortgagg... 
iWalmsley and Qhose, JJ.) GANGABAM MajJ^ 
V. BAMAFADA Mahapatba. 

68 10. S01«1928 Oal. 818 (8)- 
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BENGAL VALIDATION ACT (I of 1908). 

/or ren^—Pflrsotis purchasing 
4n(«r«s( paadan^e lite in exf'cution of money 
daerao apainsi iesaaes, tnus< be mada 2’ar£i05. 

The plff. paeobased the interest of grantor of 
permanent tenure in'all the lands leased out to 
oattain kundua and brouf^ht a suit foe rent 
against them. The plff. purohaaed the tenure 
in the exeoution sale. In the meantime, the 
delta, purohased at an excoution-eale of a money 
decree, th^ interest of the kandus in them. 
Beldt that if the plff* desired to aSaot or 
override the interest acquired by defts. in 
the tenure in ooniplianoe with the terms of the 
Validation Act, if he beoomes aware of such 
interest subsequent to the institution of bis 
-suit, must on general legal principles join them 
^aa a party to bis suit before he oan affeot or 
override suoh interest. {Fletcher and Richard¬ 
son, JJ.) KAIil CHARAN 8HAHA U. GOBIND 
'8UNDEB BANYAIi. 41 I.C. 733 (Cal.). 

BENGAL WILLS AND INTESTACY REGU¬ 
LATION (V of 1799.) 


S. 1 ^Jurisdiction, 


The seotion gives jurisdiction to a Piss. Judge 
only when the person dies intestate and has no 
claimant to his personal property. A person 
claiming under a gift from the intestate is also 
-a claimant, {Mookerjee and Chapman, JJ.) 

JoQENDRA Nath Saha v. OOLtiEOTOR op 
FARIDPUR. so I.O. 36 — 21 C.L.J. 612, 

BEQUEST. 

See (1) HINDU Law—Religious Bndow- 
-HBNT AND Wills. 

(2) Mahombdan Law—Wakf and wills. 

(3) Wills, 

BERAR. 

•Is not British India but not foreign 
•ierriiory. 

Berar is not British India and the Limitation 
Act as such, does not apply to those territories 
though it hag been separately applied to that 
•Province. A Berar Oourt oan hardly be said 
to be a foreign Oourt but it is not a Oourt 
contemplated by S. 14 of the Limitation Act, 
namely a Oourt in British India. {Batten, J.O. 
land Frideaux, A.J.O.) Rajanna v, Narayan. 

76 I.Q. 803«1923 Nag. 321. 


- ’^Custom—Duty of Mabas to remove 

carcass^ 

In Berar, if the owner! does not dispose of the 
"Carcass of a dead animal in a sanitary way and 
if he requires the services o! village working 
makars, their duty is to remove the oaroasa if 
left undisposed and io appropriate ordinarily by 
-custom, the hides and dash as their remunera- 
*tton foe servioes, otherwise he cannot demand 
>the hides and flash as of right. Custom gains 
validity if It is reasonable ; and nothing is more 
anreasonable than the invasion of other’s 
eight without any benefit to common weal. 

iBatUn, A.J.O.) NiWA v. Ragho. 

18 I.O. I67->8N.L.R. 8S. 


BERAR INAM RULES, (1079). 

BERAR ATTENDED VILLAGES TENANCY 
LAW. 

■>S. 40 Anie-alienation tenant—Rights of^, 

Tbe rights of an izara tenant are transtoraOle 
notwithstanding any coutraoG to the oontrary 
and the tenant oould not. be ejected from his 
holding by his laudloifi as auoh, for .any o»se. 
{Prideaux, A.J.O.) SHAIKH IMAM v, KAM- 
OHANDRA. 71 I C 29 = 1923 Nag 69 (3i. 

BERAR ELECTORAL RULES.—R. 29 (1). 

- -Regulation II, CL iii)-‘Qover>ior can 

dismiss petition, whan security is not- deposited. 

The Governor can dismisa the eleotioa peti¬ 
tion where the aeourity for ooata ia nob deposited 
aooocding to R. 28. In R. 99 (1), the figure 27 
is a misprint for 28. Under the Rules, whatever 
IB proposed to be done by the oleotor, proposer 
or secondor, cannot be done by agent unless 
with express authority. Where under the Rules, 
the nomination paper must be sent to the 
Returning Officer by the proposer or seconder, 
its transmission by the candidate, renders the 
nomination invalid. The oertifioation of faots 
as required by ol. (ii) by means of two or more 
oertifioates given by different officers would 
not make the nomination paper invalid. But 
tbe nomination is invalid if tbe oertifioate is 
obtained and appended by the candidate bim- 
self. The deolacation of an Election Agent 
made by a oandsdabe need not be stsmpacA. 
Bub to write it on a stamp-paper would not 

render it invalid. The nomination is not 
invalid if the paper is posted by a peon at 
the directions of the eeoondor instead of by 
the secondor himself. A member of the 
Legislative Council oonstituted under the 
Govt, of India Act, 1912, may seek election 
under the Govt, of India Aeij. 1919. {lAessTs* 
W. R. Dhoble, M. R. Pathak, and 3. P. 
Bhargava, Commissioners) 8ADASHIV 
VAMAN KELKAR V. R.V, MAHAJANI, 

60. I.O. 870. 

BERAR INAM RULES (1879). 

-- —Conversion into ordinary estates — 

Question of fact—Burden of proof --Suooession 

—Nature of inam* 

An inam estate in Berar ia governed by the 
Inam Rules of 1879. It is mainly a resbriotod 
tenure, but may be converted in certain oases, 
into an estate of free-bold, governed by the per¬ 
sonal law ot tbe grantee. Whether an estate 
has been so converted, is a question of fact in 
each case, the burden of proving which rests 
on the patry who asserts it. Uoless the inam 
estate has been converted into an estate of full 
ownership, its devolution is governed by the 
loam Rules, with the help of the personal law 
of the loamdar. A Jagir or other inam estate 
may be a mere grant for life in the 
royal abate of the revenue, or an absolute 
estate in the soil and only correot msthod 
for the judicial decision of claims upon it, ia to 
ascertain the meaning of grant in each case 
from the oiroumstanoeB and objeots with which 
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BERAR INAM RULES (1879), R, 1. 

and the rules under whioh, the sanad was 
granted, 5 M. I. A. 169 ; 3 Bom. 186 ; 
21 Bom. 453 ; 15 Bom. L. R. 983, ref, 
(Stan^ortt A.J.O.) Keishnaji t’. Nilkanth. 

86 l.G. 518 = 12 N.L.R ISO. 

—;-j-Rr. 1 and 5 (2 )—Grant of unenfran- 

chveed inam» 

Grant of an unenfranobised inam under 
B. V (2) becomes void after the death of the 
alienor, Lands do not cease to be inam simply 
because there exists a nominal quit rent* 
(Mitira, A.J.O.) AMAN ALI v, iMAM Bl. 

22 I.O. 89 = 9 N.L.R. 188. 

R. 5, Scope of. 

The Berar Inam rules are merely instructions 
to Revenue offioets for the original settlement of 
claims to Jagirs and they lay down the con¬ 
ditions that shall ordinarily govern each grant. 
(Hallifax and Prideaux, A, J. G.) SUBHAN 

ALI V. IMAMI BEGAM. 

65 I.C. 194 = 1922 Nag-129. 

--Rr. 9, 9—Impartibiliiy is not a condi¬ 
tion under the siclion. 

The condition of impartibility is not one of 
the restrictions imposed by rule 6, though 
rule 9, provides that service grants cannot be 

divided. {Dhohley A, J. C.) Keishnaji u. 
Nilakanth. 18 N.L.R. 163 = 89 I.C, 800 = 

5 N.L.J. 25 = 1922 Nag. 62. 


BERAR LAND REVENUE CODE (1896),8,1. 

by the particular person in whose name the 
oertihoate for the time being stands but ia- 
service by any member or members of the 
family of the first grantee from the British 
Government. (Koival^ A. J. Ci) Syed WAZ- 

RUDDIN V. 8HAHBDDDIN. 

71 I.C. 150 = 1922 Nag, 251, 

-Cl. III. R. V— Inam estates in Berar 

—Swccession— Descendants through females-^ 
Bights of. 

Subject to the special terms, if any, of the' 
grant the devolution and incident of an 
inam estate in Berar are governed by 
the Berar Inam Rules 1&79, The recognition 
of a jagir or inam by the Government 
operates as a fresh starting point to 
provide conditions for its future enjoyment and 
devolution. 11 N.L.R. 150, foil. It is the re¬ 
cognition by the Govt, of an inam under the 
Berar Inam Rules that operates as the real root 
of title of the grantee as against the Govern¬ 
ment, The expression farzandan^^ means 
offspring or lineal deoendante and includes 
daughters but not the ohildetn of daughters*. 
{Dhobley, A. J. C.)Ch0TU p. AKBAR ALI. 

65 l.G. 72 = 1922 Nag, 17(K 

BERAR LAND REVENUE CODE (1896). 

- Pre-emption — -^rtce fixed — Fair 

market value, 

1 Under Ch. XVIII of the Hyderabad Assign- 


——;-R. 7 (2) •^Deshmukhi cash inam not 

within the rule, 

A Deshmukhi cash inam does not fall under 
rule VII (2) so as to be governed by rule V (2), 
The grant is a perpetual hereditary grant for 
the maintenance of the dignity of the 
members of the family and eaoh person 
entitled for the time being to a share 
must be held to be holding that share for bis 
life only. (Koival, A. J, C.) SHANKEE Rao v, 
KHUSHAL RAO, 

75 l.G. 999 = 1923 Nag 329, 

' - R, 14 (2)— Scope^of — Lease of service 

grants. 

Rule 14 (2) of the Berar Inam Rules relates 
to a permanent alienation such as a gift or 
exchange and does not apply to a temporary 
alienation or lease. Therefore such a temper- 
rary alienation does not require the sanction of 
the Deputy Commissioner. (Mittrat A.J.O.) 

Narasinghdas V , Aladadkban, 

43 1.0. 384 = 14 N.L.R. 12. 

- Classes II and IV—Scope of. 

Where the Inam certificate itself does not 
mention the clase and in the certificate the 
purpose of the grant is stated to be the service 
of the Kazi and maintenance, and the tenure 
to be in perpetuity conditional on service. 
Heldf the grant is both a maintenanoe and a 
service grant. As a service grant the inam does 
fall under class II. The main purpose of 
the inam was the maintenanoe of the 
family and the service stipulated foe 
is not neoessarily personal servioe 


ed Distriots Land Revenue oode, 1696* 
the price fixed in the sale—deed is pritna 
facie the price for pre-emption, unless it 
is shown that the price has not been fixed in 
good faith. In the latter case, the Court has to 
determine the fair market value of the interest 
proposed to be sold, or sold, and to fix the prioe^ 
of pre-emption aocordicgly. In neither o^se^ 
can an apportionment of the purobase money 
be made. {Mitlra, A, J, 0.) SHAMRAO v. 
Sheik-Imam. 51 l.C. 731 = 15 N.L.R. ISO. 

- Scope — Creation of occupancy rights 

under Govt, — Registration, if necessary. 

The Code is exhaustive and doss not oontem* 
plate the registration of any document for tho 
creation of oooupanoy rights under the Govt,. 
[Mittra, Off., A.J.C.) ZINGU v, GOBANI. 

21 l.G. 868 = 10 N.L.R. 78. 

-Ss. 4 and Amount payable by^ 

ante-jagir tenant to Jagirdar is revenue and 
is a charge on the holding, *) 

The sum payable on aooount of a holding: 
by the inferior bolder, who is not a tenant 
is land revenue and is as such a oharge on the 
holding whether the amount is payablaiis 
Govtf. or not. {Kolvah A..3 0,) BHAMBAO 0- 

Shri Bitaram Mahabaj. 18 N.L.R.208“^ 

68 I.C* 289 = 1988 H. 6. 

-Sb. 4, 18, 72, 78 and 76-R«pMttrf* 

oecupani—Decree, .-mite-.. 

It is not a condition precedent for-adeobee' 
for posBesaion of an unilknated Und 
that the plff. should already be a legiatereo. 
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BBRAR LAND RBVBNUE CODE (1896), B, 4. 

Qcoupant 01 ii should bo deolared along with 
the decree that he is entitled to be reRistered 
aooordingly, (Batten, A. J.O.) Laxman v. 
SHBOBAM. 18 1 0. 898=^8 R.L R. 73. 

-Sb. 4 (4) (8) (10) (141. 86 (1) (2), and 

209 —Pre-6mp«on— Paiki— Number — Co occu- 

pant. 

The holder of a paiki number h^s no right 
of pro emptioD over another patki number in 
the same survey number, (Batfen, A.J.O.) 
MUSAMMAT GANQU V CHANDU, 

18 1.0. 862»9 N.L R. 16. 

-S. 4 (8j — Survey number. 


An of&oec in oharge of the Record of Rights 
cannot recognise the sub-division of a survey 
number and therefore a pot number does not 
constitute a separate survey number. (Findlay, 
A.J.O ) VITHOBA V, NARAIN. 

57 I C. 260 IN.) 
Sb. 4 (8), 88, 87 and 209—P>£-emp^ton 


— Sub division o/ survey number. 

An occupant of a recognised division of a 
survey number within S* 4 (5) of the Code, has 
no right of pre-emption with reference to 
another recognised division of the same survey 
number. A Bub-divieion by agreeinent of par¬ 
ties but which has not been recognised within 
the meaning of 8. 4 (5) of the oode is not 
Recognised sub-division of a survey num¬ 
ber. ’* The officer in oharge of the Record of 
Rights is not an officer authorised under 
8. 4 (5) to recognise the division of a survey 
number. (Miitra, A.J*C.) SURYA BHAN v. 
RENAJ. 42 I.C. 447 = 14 N.L R. 91. 

S 4(14) — Co-occupant, 


A person not a oo-oooupant, has no right of 
pre-emption in respect of alienation of a survey 
number. (JPrideaux, A.J.C.) AbjAN v. BITA- 
BAm. 57 I C. 269 (Nag.). 

i 

Sb. 4 (11) and (19), 60, 72 and 109— 


Presumption, 

Under the practice, and Berar Revenue Law, 
a registered and an actual occupant may be 
different persons. No presumption can be 
made that until a person is shown to be a 
registered occupant, the occupancy rights in 
unalienated land are not held by him or that a 
person newly recognised as the registered 
occupant must necessarily be the owner of such 
rights. “ Registered occupant ” and “ actual 
oooupanl” are often different persons. (Baftsn, 
A.J.C.) KISAN V. HiBALAIi. 18 I.C. 899 = 
^ 8N.L.R. 76. 

_.Si. 4 (17) (9) 78 (2) and 223. *’ Aliena¬ 
tion” — Jagir— Con^fwation bj/ Br, Qovt ,— 

Effect d/— Tenancy— Ccmmencement known — 
Pftsumpi^n wwdif S. 78 (2j. 

Where a jagir was conferred in the seventh 
century, by the then Bovereigo Power on the 
plfi*’B anoeBtoi and when the province was taken 
under Bt. Govt, in *1854, the Jopir was oon- 
Rvined in plfi.'B name ki 1891 and the tenancy 


BERAR LAND REVENUE CODE (1896) 8.69. 

of the deft, commenced in 1872, about 40 years 
prior to the present suit by the Jagirdar, Held, 
that, 8 223 does not apply. The confirmation 
of 1891 does not amount loan alienation with¬ 
in Ss. 228 and 4 (17) of the Oode. and that the 
presumption under 8. 78 (2) did not arise as 
the tenancy was known to have commenced 
about 40 years ago and there was no uncer¬ 
tainty as to its commencement. 16 Bomi 646 ; 
le Bom. 221, foil. (Batten, A J.G.) PANDU v, 
UDHOJl RAO. 11 I.C, 693 = 7 N.L.R.lOO, 

S. Forfeiture oi rights on non-pay¬ 


ment of revenue — Re-grant — Improvement, 

If, under the Code, a co-sharer in a holding 
has caused by his own default a forfeiture of 
the rights of himself and his oo-Bhacers, and 
subsequently obtained a re-grant of the holding 
whether by a timely payment which averted 
sale or by buying it in an auction-sale, he 
must hold the estate thus acquired in trust for 
his co-sharers as well as himself, and cannot 
use his own neglect to defeat their claim. 
(Skinner, A. J. C.) SHANKAR LAB v- 
MULCHAND. 10 I.C, 694 = 7 N.L.R. !!► 

■-S, 86 —Forfeiture sale. 


In a forfeiture sale, the purchaser is absolu¬ 
tely protected against inoumbranoes created by 
the ex-ooGupant but if no sueh sale is made, the 
effect of the forfeiture and acquisition are to be 
determined according to ordinary law and are 
subject to the control of equities. <Sianyrn, 

A.J.C.) Deorao V. Banal 10 I.C. 689 = 

7 N.L.R* 2. 


Sa. 60, 72 and ±0^--Unalienated land 


^Occupancy right. 

Oocupanoy rights in unalienated land are not 
presumed to be held by registered occupant, till 
soma other person is recognised as registered 
occupant nor is it presumed that a nev/lj re¬ 
cognised registered oooupant must own rights 
of occupancy, (Batten A.J.C.) KISAN v. 
HIBALAL. 15 I.C 899 = 8 N.L R. 76. 

-8. 69— Transfer of occupancy rights. 

Under S. 69 of the Code aregis^e^ed occupant 
m&y, by notice in writing to the Taheildar give 
up the occupancy either absolutely or in favour 
of a specified person. Where the bolding had 
already been mortgaged, such relinquishment 
would take effect subject to the mort».Hge. 8* 69 
of the Berar Land Revenue Code which pre¬ 
scribes the mode of transfer of occupancy rights 
is not abrogated by the T,P. Act. {Sditira, Offg. 
A.J.C.) ZINGU V, GOSAVI. 

24 I.G. 858=10 N.L.R. 78. 

_- S, ^9— Registered occupant — Relin¬ 
quishment—Effect on co-occupani. 

8. 69 of the Berar Land Revenue Code does 
not enable a registered occupant to dcFtroy by 
relicquiebment the rights of his oo-ocoupants. 
6 Nag. 70. Diee. (Batlem, A.J.C.) KiSAN v, 

BAMCHANDBA. 21 I.C. 881“ 9 N.L.R. 168. 
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BERAR LAND REVENUE CODE (1898), S. 76. 

- Ss. 78. 4 (16), 72, 73 and 74—Swi 

foi' posscssio^i o/ uncLli6ncLt€d land. 

In Berar, in a Sruit for possession of unalien- 
afeed land, it is not necessary for a decree that 
pi6. should ba a registered occupant or that the 
decree should be aooompanied by declaration 
that plff. is eligible to be registered occupant. 
{Batien, A.J.G ) LAXM4N v, Sheoram. 

13 l.G. 8SS = 8 N.L.R. 73. 

- S. 78 — Anti-alienation tenancy—What 

muet be proved. 

To prove an ante alienation tenancy, a ten¬ 
ant must establish that his ancestors or pre- 
deoessors-in title possessed the land prior to the 
period when the grantee got the village, on 
payment of a fised proportion of the revenue. 
The fact of the tenant having held out at sur¬ 
vey rates for a period of forty years is not 
presumptive of an anti-alienation tenancy. 
Where there is no proof of an express agreement 
as to the permananoy of the lease on a fixed 
rental or to the duration of the leasei it must 
be presumed that unless the tenant can esta¬ 
blish protection against arbitrary eviotion, and 
a right to hold on a just and reasonable rent, 
the normal incident of the law of the landlord 
and tenant holds good, and that the landlord 
is entitled both to enhance rent and evict after 
proper notice. {Batten and Prideflux^ A.J.Cs.) 
Oanpat V, SAMBHSHIV. 4 N L.J. 233. 

-Ss. 78 and 19 --Notice—Lapse of more 

than one year—Ejectment, 

If a notice ba« been duly served under 
8. 78, then in the absence of waiver, the person 
so served can be ejected under 8. 79 even more 
than a year after the service of the notice with¬ 
out a fresh notice. The enhancement contem¬ 
plated in 8. 78 can be decreed only if it ap. 
pears lo the Court to be just and reasonable. 
A notioe to quit under 8. 79 unconditionally 
determines the tenancy but a notice under 
8. 78, ol. (8) does not have that effect as the 
tenant has a right co appeal so as to test its 
reasonability. {Miitraf A.J.G.) NarayaN v, 

Syad Bahadur. 44 I.c. 723 iNag.) 

-S 78 [2)—Origin—Unknown, 

If it can be proved with certainty that the 
tenancy did not commence till after a certain 
point of time then it cannot be said of such a 
tenancy that evidence of its commenoement 
baa been lost by reason of its antiquity. A 
tenant of such holding is not protected by 
8. 78 (2). 14. N Ij.R. Ill foil. In the absence 
of any proof that the tenancy was perpetual or 
that the defendant was an antejagir tenant, it 
must be assumed that be was an annual ten¬ 
ant. {Dhobley, A J.O.) YESHWANT v, BHI- 
WaPPA. 68 I.O. 178>=>1923 Nag. 129 (2), 

'8. 78 (2)— AgtieuUmal holding — 

Tr<msfeT —Position of transferee. 

An agciouUaraL holding is a persoual right, 
not transferable unless expressly declared to be 
so by contract or by statute. In Berar there is 
no law which permits an annual tenant of an 
agriouUntal holding to transfer bis tights. 


BERAR LAND REVENUE CODE (1896), S. 79; 

Under the Berar Land Revenue Code a tenant 
right is heritable and transferable as ** proper¬ 
ty”. But a transferee of a tenant right by con¬ 
tract who does not make any fresh oontraot 
with the landlord obtains only the right, title 
and interest of the transferor, and if the trans¬ 
fer is from a woman with a limited interest his 
right to occupy the land would oom^ to an end 
after her death or re-marciage. (Bfan^on, 

A.J.C.) Haji Begum v, Shankar Rao 

53 1.0. 543 (Nag;) 

—S, 78 [2]—Applicability and effect— 

Antiquity — Meaning—Proof of—Commence¬ 
ment of tenancy. 

Under S. 78, olauee 2, it must be proved that 
by reason of the antiquity of the tenancy, no 
satisfactory evidence is forthcoming as to 
its commencement. The word antiquity in 
clause (2) must be construed with reference to 
the nature of the history of the country where 
the land is situated and to the possibility of get>^ 
ting evidence and not in its commonly accepted 
meaning of absolute antiquity. B. 78, clause (2) 
dots u'.il contemplate proof of the commenoe- 
ment of the tenancy in a particular year, much 
less on a particular date. If it can ba proved 
with certainty that the tenandy did not com¬ 
mence till after a oertain definite point of time, 
then it cannot be said that evidence of its 
commenoement has been lost by reason ot its 
antiquity. A tenant of suoh a holding is 
therefore not protected by 8. 78 121. 8. 78 (2) 

practically becomes inapplicable to ijara vil¬ 
lages as a result of this decision. 18 B. 22U 
7 N.L.R. 100, foil. (Mitra, Offg., A.J.G.) 
PABSHARAM V. BAPU. 42 I d. 631- 

14 N.L.R, 111 

-S. 79 —Notice to quit—Service of— 

Refusal of post card, 

Seotion 79 of the Ooda does not lay down 
any speoifio mode for the service upon a tenant 
of a notioe to quit. A notioe therefore sont to 
a tenant by means of a registered post card the 
aooentanoe of whiob, upon being tendered by 
the postal authorities is refused by him, con¬ 
stitutes a proper service. 46 Gal. 458, diet. 

( Mittra , A.J.G,) BAM^HANORA KANIHAM 

V, Laxman. 33 I.O. 62 (Nag.) 

-S, 79—Scope. 

8. 79 applies to all elasees of agricultural 
tenants in Berar and is not limited to cases of 
alienated land. (Miira^ Offg, A.J.G.) JAliltl 
V. FiiElBA. 42 I.O. 694 b 1S N.Ii.R. 181. 

. I 

- S. 19—Annual tenant—Transfer Of 

rights. 

In Berar an annual tenant can transfer his 
rights and neither he nor his transferee can be 
ejected without notioe under 8. 79, by landlord. 

(Mitlra, Offg, A.J.G.) BHIWAJI V. THUKABAM. 

89 l.G. 18-13 N.L.R, 11 

-S. 79 (2)—"Annual Tenancy^*^Tefh 

aney for a year—Notiee to quit* 

The expression “annual tenancy*' in B, 79 td 
the Berar Land Revenue Oode covers tenanoy 
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HBRKR LJIND REVENUE CODE (1896). 
8.87. 

from year to ye%r not tenanoy lasting 
lor a year only. N> uotioe by either party to 
a ooQtraot tenanoy for one year is therefore, 
naoaasary to determine the tenanov. 

A.J.O.) Kb:sH\0 V, MANSHA. 44 I 0 212 = 

14 N.L.R. 129. 

. «-3. 87-Suruev tiwwbdr. 

•Sarvey number* ifi 3. 37 inoludea recognised 
division ot a survey number. (Miitra, A.J.C.) 
BURYA BHANw. RENAI. 42 1 0 447 = 

14 N.L.R. 51. 

'"■a. 96 (1 )—Recordot Rights — Presutnp’ 
—SuiJ for setting aside. 

8. 96 (1» of the Birac Land Revenue Code 
lays down that an entry in the Record of Rights 
shall he presumed to be true until the contrary 
is proved. This presumption arises evoa in a 
suit brought to have the entry set aside and 
extends to trees standing on land. {Mittrat 
A.J.C.) MUSSAMMAT BULKl V. DAGDIA. 

84 1.Q. 331 (Nag.). 

■ B. 98 (jl— Preemption — Recognised 

Slid-division of a survey nurn'oer-^Sale of ^En¬ 
try in Record of 

The recognised sub-division of a survey 
number is a holding which has separate assess¬ 
ment fixed (or it. The officer in oherga of the 
.Rsootcl of Rights is not such an officer as is 
authorised either to recognise a aub-division of 
a survey number or to form two recognised 
sub-divisions into one survey number, 11 N.L R 
fil Foil. Toe plff. cannot institute a suit for 
pre-emption where theta has been a revision of 
such recognised sub-division only. (Mittra, 
A.J.C) QADaDHAR V OHUNNItjAti 

44 LG. 641 = 14 N.L.R. 53. 

-8 96-B (c)—Record of RighUn 

An entry in the Record of Rights regarding 
maintananoa which oontaina the conditions or 
liabilities attaching to the interest of holders 
is admissible in evidence and raises a presump¬ 
tion in favour of the person olsiming main- 

tenanoe. (Macnair, A J.G.) Fakirya v, 
TUMI. 57 10. 271 (Nag.). 

_-—a. 158 — Patveari ts a public servanit 

As a patw*ri is eatrusted with the work of 
ooUeoting Land revenue and under 8. 158 of 
the L. R. Code oeasaa can be collected as if 
they ate land revenue, a Patwaci is a public 
servant within the definition in the Penal 
Code. (Batten. J.) LOOAD GOVT. O P. v. 
MADO PATWARI, 08 I C. 137=28 Cr. L J. 857. 

_ a. 160 (ill)—Cess is a payable 6j/— 

'Superior holder. 

Under 8. 160 the cesses in an alienated village 
ace recoverable from the superior holder, and it 
lies on him to show, if he thiows the liability 
■on another person how the case is taken out of 
4 h 0 application of that section. {Ketwal, 
A.J.0.7 RAMOHANDBA V.ISHRABHO, 

64 I.O. 202 = 1922 Nag. 168. 
Vol, 1—49 


BERAR LAND REVENUE CODE (1896). 

8. 205, 

-B. 178(2)-/l>We ijara ienancu—Pre- 

sumption —0/iUs. 

It is the tenant who wants to remain on the 
land in spite of Iho landiord’rf winhoH to the oon- 
trary that baa to prove the oiroumstanoea which 
entitle,him to do so. He has, therefore, to prove, 
in the case of an ante ijara teoanoy in Becar, 
that no satiefaotory evidence of the oornmenoe- 
ment of his tenancy and of the period agreed 
upon between the landlord and tenant tor its 
duration ia (octbooming. If he fails to do so, 
no presumption under S. 178 (2) of the Berar 
Land Revenue Code oan be made in his favour. 
(Kofioal, O. A.J.C.) AUDUEiliA KHAN V, 
ABHIMAN. 44 I.C. 531 (Nag.). 

-Si. 201 and 205— Co-ocewpanf may 

be a te7np(e. 

There is nothing in the Barar Land Revenue 
Code to indicate that the oo-oooupant who ia 
entitled to pre-empt must be a human being, A 
temple acting through its trustees can also pre¬ 
empt. {Kotwal A,J.O) Bakaram v Ram- 
OHANDRA MaHARAJ. 71 I.C. 39 — 

1923 Nag 98. 

_— S. 203— Mthernama for no fixed 

amount is not loithin the secUon, 

A Mehernama without indicating the amount 
of mehr is not a sale or a relinquishment. It 
is the giving of the land as a family settlement. 
iPrideaux. A.J.C.) Mahatap Kban v. Mt. 
ASHABI, 76 I.O, 668 = 1923 Nag. 330. 

-S. 20S—Right to pre-emption—Agree¬ 
ment to resell—Effect of. 

A preemptor’s right nodec B, 205 of the 
Berar Land Revenue Code cannot be defeated 

I by the vendee reselling to the vendor after a 
pre-emption deoree has been passed, 2 N.L.R. 
160 Poll. (Prideaux, A.J.C.) Bapu v. Bhomi, 
18 N.L.R. 202 = 68 I.C. 493 = 1923 Nag. 26, 

-a. 305 — Co-ocewnan^—Pre-emption, 

Oo-oooupant means a holder of unalienated 
land. The holder or occupier of a survey number 
therefore oannot exercise the right of pre-emp¬ 
tion. {Prideaux. A.J.C.) ARJAN v. Bitaram. 

37 I.C. 265 (Nag.). 

—-a. 205^^Ante-nuptial settlement by a 

Co sharer — Pre-emption — Gift. 

Ad ante-nuptial settlement of the interest of 
a oo-aharer in a survey number does not amount 
to a sale or relinquishment foe valuable consi¬ 
deration within a. 205 but is in the nature of 
a gift and not subject to pre-emption by other 
oo-shartrs. {Mittrat A. J.G) NARAYAN t). 

VITHOBA, 28 1 0. 358 = 11 N.L.R* 34. 

_ 8fl. 205 to 209 and 211 (d) —Right of 

pre-emption. 

The eight of pre-emption iu respect of mort- 
gage is quite independent of any obligation to 
redeem the mortgage. Right of redemption 
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BERAR LAND REVENUE CODE (1896), 

S. 205. 

may fail on the pre-emptor as a representative 
of the mortgagor. {Sianyon, A. J, C ) AGYA 

Ram u Deo RAO. 17 1.0, 616 = 8 N.L.R.161, 

- Ss. 205 and 211 —Right to pre empt — 

Co-occupants, 

The words oo-oooupant having a right to 
pre-empt in 8. 211 include only either the per¬ 
sons who are oo-oooupant on the date of the 
transfer — the basis of pre-emption suit or 
their transferees by inheritanoe and not those 
entirely strangers, to whom a transfer is made 
voluntarily by sale or gift subsequent to the 
sale sought to be pre-empted. Henoe a stranger 
transferee subsequent to the sale cannot get a 
right of pre-emption, as it is untransferable if 
onoe accrued. (Batten, A. J. C.) RAMJI v, 
Muktai. 15 I.C. 570 = 8 N.L.R, 62. 

-Ss. 206 and 211 — Foreclosure suit — 

GccupanVs right of pre-emption — Notice, when 
suffloient. 

Section 206 of the Berar Land Revenue Code 
provides the manner of giving notioe and no 
other kind of notice is sufficient under 8. 211 
to deprive the oo-oooupant of his right of 
redemption. (Batten, A J.O.) BapU tj. ANAND. 

21 1C. 287 = 9 N L R. 113. 

--Ss. 206 (1), 209 (2) — Pre emption — 

Notice to Manager, if sufficient — Co-parceners, 
independent rights of pre-emption--Presumption 

Several coparceners having equal rights of 
pre-emption — Procedure, 

Notice to the Manager of a joint Hindu 
family is sufficient under 8. 206 (1) of the 
Cede, But where the vendor relies upon a 
consent of the members of the family, be and 
his vendees must see that the substituted pre¬ 
caution is such as will bind all oonoerned. 
There is no presumption that where a mana¬ 
ger does an act he does it as manager. The 
Code does not militate against the view that 
every oo-paroener has an independent right of 
.pre-emption which he can exercise by himself. 
All oo-paroeners should be oonsidered as having 
equal rights of pre emption until the contrary 
is shown. Where two or mote oo-paroeners are 
equally entitled to pre-empt, the person to 
exeroise it should be determined by lot, 

(Drake Brockmati, J.O.) Motibam v, Bhikam 
RAO. 59 I.C. 601 (Nag.). 

-8- 211— Co^occupant having a right of 

pre-emption. 

The expression refers to a oo ocoupant at the 
date of transfer whioh is the basis of pre-em¬ 
ption or a transferee by inheritanoe from such 
oo-oooupant and does not refer to an entire 
stranger who gets theoooupanoy right by volun¬ 
tary transfer after the sale sought to be pre¬ 
empted and hence such a transferee oannot 

pre-empt, (Batten, A. J.O.) Ramji t>. Mdkatai 

15 LG, 570 = 8 N.L.R, 62. 

—;-8, nz—Applicability — Tenant must 

have held prior to alienaHon, 


BERAR MUNICIPAL LAW (1886), S. 81. 

8. 22B of the Berar Land Revenue Code 
applies only when the tenant has held from a* 
period anterior to the alienation. The faot of 
the tenant having held out at survey rates for 
a period of forty years does not neoessitate any 
presumption of an anti-alienation tenancy. 
Where there is no proof of an express agree¬ 
ment as to the permanency of the lease, on 
a fixed rental or to the duration of the lease, 
there is a presumption that unless the ten¬ 
ant oan establish protection against the 
arbitrary eviotion, and title to hold on a 
just and reasonable rent, the normal inoident of 
the law of landlord and tenant is applicable and 
that the landlord is entitled both to enhance 
rent and evict after proper notice. (Batten and 
Prideaux, A, J. Os.) GAMPAT v, BAMBASHIV, 

4N.L.J. 23B, 

-Ch. — Super tor and inferior holder 

The term superior and inferior holders in 
Gb. VII should be read in ordinary sense as^ 
defined in the Bombay Land Revenue Code and 
not as defined in the Berar Code, (Mittra, 
Offg., A. J.O ) JANU i). FAKIRA. 42 I.C. 694 = 

13NL.R. 181, 

BERAR MUNICIPAL LAW (1886). 

- Ss. 33 and 33 — Balcony-Bncroach- 

ment—Daily fine, 

A baloony eleven feet high above the street 
level is not an encroachment within 8. 132 of 
the Act. B. 133 does not justify a daily fine 
but only one fine extending up to Rs. 50. The 
policy of the Municipal Law is not to authorise 
a daily fine except in oases of oontumaoy i.e.i 
disobedience of a lawful order, (Mittra% A.J.O.) 

Radha ktsan V, Municipal Oommittbb: 
Amraoti. 19 Gr. L J. 392 = 45 1.0 T44 = 

14 N.L.R. 157. 

-Ss. 42 and U—Notification of tax — 

Jurisdiction of Gwil Court to declare tax illegaL 

8. 44 (a) precludes a Court from questioning: 
the legality of a tax duly notified. 8. 42^abows 
that the oondition of taxation for scavenging 
purposes is a provision by (he committee for 
soavenging service and uot the actual rendering 
of it. (Kotwal, A.J.C.» TEHBB ALI v, MUNI¬ 
CIPAL Committee, Khamgaon. 

46 I.C. 682 = 15 N.L R. 42^ 

- Si. 31 and 53 --Municipal tarn, legality 

of, can be raised in Civil Courts — Professional 
tax—Levy of—Subject of the tax* 

The jurisdiotion of the Civil Courts is not 
ousted when the question is, whether a parti- 
oalar tax purporting to have been imposed 
under the Berar Municipal Law has any legal 
existence. When the levy and assessment of 
any tax by the oommittee. purporting to be 
done under the authority of the Berpr Mpnioi- 
pal Law is alleged to be ultra vires, the Oiyil 

Courts have jurisdiotion to entertain the foit. 

8 N. L. R. 107; 24 M. 134 ; 35 0. 659, BpL 
Where the oommittee aoted ufIra pirM;and 
charged income not liable to tax the Oixil Ooart 
has jurisdiotion to entertain the snit and to 
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BBRAR MUNICIPAL L&W (1886), 8. 81. 

direct the reland ot the amount realieed in 
exOBBS* lUis not oompeteut to a Munioipality in 
Berar to BBsess to tax profoesional income 
derived by the aBseesee outBide the Munioipal 
limitBi when such income is not brought into 
or mixed up with the income arising within the 
Municipality. 48 0. 443. Ref. (Dhobfe^. A.J.O.) 
MumOIFAIi COMMITTEE MALKAPORE V. 
AMBIT WAMAN DAYAL. 8 N L.J. 214 = 

18 N.L R. 121 = 68 I.C. 832 = 1922 Mag. 10. 

Ss. 81, 53—7mnrstfion of tax — Lega¬ 


lity of—Civil Court has potoer to determine 
the question of* 

Notwithstanding anything contained in the 
Beiar Municipal Ijaw, a Civil Court has power 
to determine the validity of an imposition of a 
tax by a Munioipality. If a Munioipality acts 
ultra vires while levying taxes in aoootdanoe 
with the power conferred by a special law or 
local authority such special law cannot limit the 
power of a Civil Court to grant relief against the 
illegality committed. (S^an^an, A.J.C.) G.l.P- 

Ry, Company V. amraoti municipality. 

16 1.0. 449=8 M L R. 107. 


Sb. 79 and Bye-law depriving 


public of a rig/ii—Ultra vixeQ— Approval by 
Local Government, 

8 . 116 (0 ( 7 ) of the Berar Municipal Law 
does not even by implication, authorise a com¬ 
mittee to make a bye-law depriving the public 
of a right of way for a particular class of trafBc 
long enjoyed by it ; such bye-law is illegal acd 
ultra vires and a conviction for the breach Df 
the terms could not be maintained. The mere 
fact of the Local Gevernment having signified 
its approval to a bye-law would not tender tho 
bye-law valid. {Mittray A.J.C.) MAHOMED 
SARWAB V. SECRETARY CaMP MUNICI¬ 
PALITY, AMROATI. 20 Or. L J. 488 = 

81 I.Q. 341 = 18 M L R. 108. 


S». 85. 86, 116 and 130 —Application 


BIDDER AND PURCHASER. 

Rules framed under 8. 116 of the Municipal 
Law must bo ooneistent with the Act. The 
effect of rule 10 framed uuder 8. 10 and B. 116 
is to do away with the notice required by Sec¬ 
tion 138 and the rule is therefore ultra vires* 
(Mittra A.J.C.) RADHAKISAN V. MUNICIPAL 

Committee, amraoti. 44 I C. 744 = 

19 Or. L J. 392 = 14 N.L R. 187. 

BERAR PATELS AND PATWARIS LAW. 
1900. 

-8. Q —Endowments of patwari office — 


Partition. 

Under S. 9 of the Berar Patels and Patwacis 
Law, 1900, emolumet^ts ot a patwari ate to be 
enjoyed solely by the person for the time bold¬ 
ing the office. There cannot be a partition or 
aBsignment of the emoluments. {Mittra^ A.J. 
C.) BBIVARAM AMBADAS V. 8RIDAB SHIV- 

ram. 43 I.c. 137 (Nag.). 

— Ss. 9, 11, 20 and 2i—Patwari and 


for permission^Ahtence of orders on—Erection 
on balcony — Encroachment—Notice to show 
cause—Fine—Propriety of, 

8 86, cl. (9) of the Act o-)nbempiate8 a notice 
iBBued personally to an individual and a notice 
to show cause why a balcony should not be re¬ 
moved as an obstruction is not a notice to 
remove the obstruction as required by 8. 86, 
ol (3) of the ^ot. The mere faot that a Muni¬ 
cipal Committee did not'paes any orders, on the 
application of a person to build, does not place 
the applicant in the same position as if written 
permisBion was accorded to him by the com¬ 
mittee aa required by 8. 86. So far as 
enoroaohments dealt with by 8. 86 are concern¬ 
ed, they are per se not punishable by that 
seotioD but it is disobedience to the order of 
the committee for their removal that is 
punishable* (Miift'U, A.J.C.) Radhaktsan 

Municipal COMMITTEE, amroati. 

4i 1.0. 744 = 19 Or. L.J. 392 = 14 M.L.R. 18T. 


his subsiiiute—Contract to distribute remunera¬ 
tion of office void. 

A private contract between a patwari and his 
substitute to distribute emolumente of his 
office IB void uuder the Berar Patel and Patwari- 
law. (MtUra» O^g. A.J.C.) Tatia v. Ganga 

ram. 21 I C. 8S5 = 9 N.L.R. 175. 

S. 20—Swif for division of patel allow- 


A 


a. 116— itielii under—Validity of, 


— * - — ^ 

ance does not lie in Civil Court* 

A suit as to the division of balance of emolu¬ 
ments by the pate! in proportion tc share under 
8. 6-A. (4) is not triable by Civil Courts, 
Under 8. 20 of the Berar PatelB and Patwaris 
Law a Civil Court has no jurisdiotion to try a 
claim for a share of the arrears of allowanoe 
due to a Patel in virtue of his office. Koiwat, 

A.J.C.) CHAMPAT V. GaNPAT RAO. 

68 I.C. 306 = 1923 Nag. 16, 

BETROTHAL. 

Ste il) damage. 

(2) Hindu Law-Marriage. 

(3) TORT. 

BETTING. 

See Contract act, S 30. 

bhaodari tenure. 

See Land Tenure. 

BIAS, 

See Practice-Judge. 

BID. 

See (1) CIV. Pro, Code, 0. 21, Rr. 69. 82, 

(*) CONTRACT ACT, B. 2 (a) and (b)* 

BIDDER AND PURCHASER. 

See (1) CIV. PRO. CODE. O, 31, RR* 69, 82. 
(2) CONTRACT ACT, B. 2 (a) and (b), 
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fl!HAR AND ORISSA COURT PEE AMEND- 

HENT ACT (il of 1922). 

•- Apoeal filed after the Act should bear 

nev) Court Fees, 

An appeal memorandum filed after the 
amending Aot oame into I'ocoa and fcbe vakaJat 
should be stamped under the new Court Fees 
Act ; and the copies of judgment and decree 
if obtained before the Amending Act came 
into foro6i need only bear the Court-fee requir¬ 
ed by the old Court Pees Act as it stood before 
the ame:idtnent, {Jwala Prasad, J.) ANAND 
Ram PRAMHANS U KRAMaULAM 8AHU. 

3 Pat. L T. 820 = 71 I.C. 426 = 1922 Pat 365 = 

1 Pat. L.R. 12 = 2 Pat. 264 = 1925 P. 150. 

BIHAN and ORISSA PUBLIC DEMANDS 

RECOVERY ACT (lY OP 1904), 

■—Sa, 10 and 45 — Non-sertJtce of notice — 
Burden of proof—Sale held more than a year 
before the Act — Limilaiion» 

The burden of proving non*servioe of notioe 
under 8. 10 of the Behar and Orissa Public 
Demands Recovery Act is upon the person ap¬ 
plying to Bet aside the sale on tbatground. (45 C* 
496 Poll.) 8. 46 of the Aot does not apply 
to a suit to set aside a sale held more than a 
year before the ooming into force of the Aot. 

(Ross, J.) Gokaran Prasad Singh v. Warts 
ALT. 711 C, 957=1 Pat. L.R. 285. 

—S. 26—Art-ears certificate in respect of 
part of holding—Priority over purchaser under 
money decree. 

Where a decree bolder in execution of a 
decree for rent ohooses to sell part of a holding 
though the deoree is against the whole, the 
decree ceases to be a rent deoree. 11 C.W.N. 
350, Ref. If all tenants of a holding are not 
made patties to a rent suit the decree obtained 
will not be a rent deoree but will be a money 
deoree. IPat. L.J. 190; 22 C.W.N. 289; 1920 
Pat. 9. foil. A bolding stood in the name 
of several tenants, but a certificate under the 
Bihar and Orissa Public Demands Recovery Aot 
was issued only in the name of one of them 
and only a portion of the bolding was sold in 
execution of the certificate Beld, if the deorea- 
holder in exeoution of the decree ohooses to sell 
part of a holding though the deoree was against 
the whole, the deoree loses the oharacter of a 
rent deoree and the purchase of the defendants 
was in effect in exeoution of a money deoree. 
{Sultan Ahmad, J.) RAMNABAIN v. HAR* 
NANDAN PRASAD. 

56 I.G. 463 (Pat.) 

-S. 32— Proceedings before ceriiUcaie 

ofiicer—Termination of—Proceedings if judi¬ 
cial, 

Prooeedings before the Certifioate Officer 
under the Bihar and Orissa Pablio Demands 
Recovery Aot, 1914, terminate when the sale 
has been held and the proceeds realised. The 
only prooeedinga of a judicial nature oontem- 
plated by the Aot after realization of the sale 
proceeds is an inquiry under 8. 32 (2) in oases 
in whioh the oertifioate'debtor disputes a claim 


BOMBAY ACT (X( of 1852). Soh. B, r. 8. 

made by the oertifioate-holder to reoeive any 
amount whioh might be due to him under 
8 32 (U (c). {Mullick and Buchnill, JJ.j 

Hard IjaTj v, Mahanth Madan Das. 

2 Pat. 257=^24 Or.L.J. 809 = 1923 P. 410. 


BIHAR MUNICIPAL ELECTION RULES. 

- R, ^0-Disqualification of candidate 

can be raised in Civil Court. 

Though the decision of the Dt. Magistrate as 
to I he validity of the nomination of a candidate 
is final, the question whether a member is dis¬ 
qualified from election is a separate one and 
oan be tried by a Civil Court. If the name of 
a person qualtfied as voter is entered in the 
original vote-register but is subsequently 
removed by fraud or gross negligence it should 
etill be supposed to be on the electoral roll and 
the Dist, Magistrate may restore it to the roll 
at any time before election. (Ross, J.) ADDfl 
BIHARI Lad V. KESRI PROSAD SINGH. 

63 I C. 6 (Fat.). 

BILL OF EXCHANGE. 

See NEGOTIABDE INSTRUMENTS AOT, 

BILL OF LADING. 

See SHIPPING. 

- Evidentiary value, 

A Bill of lading is prima facie evidenoe that 
the oonditioD of goods is aoootding to the 
desoriptioa shown therein. (Bchinson, O.J, 
and May Oung. J.) BibBY BROTHERS t). 

Chardbs Gowies and Co. 1 R. t46« 

74 10. 9 i 8 s 1924 Rang. 25.^ 

BIRT. 

See (1) C.P, CODE, B, 60. 

<‘i) HINDU law aBDIQIODS OFFIOB. 

'8) T.P. ACT, B. 6. 


BIRT JAJMANI. 

Birt Jajtnani-Pragwals-Using the same 
kind of dag. 

Where a Pragwal used the same kind of flag 
to attract the notioe of oustomets as w*. used 
by another Pragwal already held that the aot 
was uulctwful and the Pragwal who used to 
hoist that kind of flag first had a 
action against »ne other. (Ptgfloff ana 
KanhaiyaLal, JJ.) Beni Madho «. HIBA 

LAD. 18 A.L.J. 

58 I.O. 878-2 O.P.L.R. (A.) M7- 

BLINDNESS. 

See HINDU Law—BUOOKSSION. 

BOARD. 


See Deed—CONSTRUCTION. 

BOMBAY AOT (XI OF 1888). 

-Soh. B. p. 8— Potoere of OonkL—tBnki 

< 

for resuming grants* st ^ ^ 

The Govt, has power for regnUting by 
the question of emolnments citing to setwe# 
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BOMBiT BH40DARI ACT (V of 1862), S 3. 

parfocmad to state undoc Soh, B, r. 8 (5). But 
it has no power to frame any rules with refer- 
enoe to the resumption of Und ^iveo as 
emoluments of aoy hereditary offiue. The Qavb. 
have no inhereut power to authorise the 
OoHeotor to resume lands Rummsrily when they 
appertain to the oiBie of a viU<iG>e servaat men¬ 
tioned in r. 8< It oannot be taken as granted 
apart from any epasido provision, that the 
Oolleotoc has the power to disturb the possession 
of third parties who may have acquired eights in 
respect of such lands under the operation of 
law, {Shah, A J.O and Kemv, J.) Patdaya 

Moppaya V Secretary of state for 
India. 25 Bom.L.R. 1160^48 Bom. 61=> 

1924 Bom 273. 

BOMBAY BHAQDARl ACT (V OF 1862). 

- Wm-^Validity of. 

If a will ot Bhagdari lauds offends agaiast 
the provisions of tbo Act, it will be inoperative, 
though it is valid according to the personal 
law of the testator. fSco^fi 0 J. and Heaton^ J.) 
AHMAD ASMaIj MUSB V BaI BIBI. 

41 Bom. 317 = 39 1 G. 83 = 19 Bom L.R 141. 

■ - ■-8. 3 — Unrecognised sub-division — 

luease of, is void —Possession of alienee is ad¬ 
verse . 

The property in dispute formed an uora- 
oognisod sub-division of a Narva. On ^9-4-1892 
It was conveyed by its owners, the plaintifi's 
predecessors, to defts. for a long term of 600 
years in oonaideration of a sum of money, la a 
suit for redemption by the plaiQtif!^ iu 1918 
treating the transaotiou of 1892 as a morlgiigo, 
the defendants pleaded that the alieo»tioa 
was void in view of the Bombay Bhfigdari 
Act and that their possession bad been adverse 
for over 12 years. Held^ that the traasaotion of 
1882 was not an out and out sale but a lease for 
a long term and that as the alienation wa^ void, 
the defendants had acquired by prescription a 
leasehold interest. {Shaio. AiO.J. and Grump, 

J.) Chaturbhai jladdubhai Fated v, 
Motibhai bapdji. 

21 Bom. L R. 1315 = 1923 Bora 147. 

■■ — 8. Z —Unrecognised sub division of a 
bhag— Sale so as to piece together a recogyiised 
sub-division. 

There is no alienation aaoh as prohibited by 
S. 3 of the Bhagdari Act, where the effect 
of a transaction had not been bo effect dismem¬ 
berment of bhags or shares, but to btiog toget her 
the various severed portions of a recognised 
Bab-division into the hands of one owner. ( Scott, 

O.J. and Shah, J.) Qudab v. Bai Tbj Bai. 

13 1 G. 917 = 21 Bom. L R. 707. 

——*8. 3 —Award—Division of recognised 
suh-diviston of bhag. 

An award, the result of which will be to effect 
further partition in a certain recognised sub¬ 
division of a Bhag is void under 8> 3 of the Act. 
Th e substanoa and effect of the transaction is 
what must be looked to, lor the purpose of 


BOMBAY CITY IMPROVEfiHENT AOT (IV of 
18981, 8. 41. 

determining whether it is within the mischief 
of the Act. If the tcaus^^uuou clearly amounts 
to an ahouabiun of an unracoguiBod aub-divisioa 
of a share in a narva, its ro\\ nature o^mnotj be 
disguised byoilliueit a c'improraiRe. {B%t'-he- 
lor, A J.G and Kemp.J.) Nagar'Kasai v. 
Bai DHUIjI 43 I C. 57? =20 Bora. L.R. 342. 

—S 3— 'Alienation*, 

‘Alienation’ in 8. 3 nob only covers transfers 
'inter vivos* but oxbonds lo toslarnentary dispo¬ 
sitions also. {Scott. Q.J, and Shah, J.) JAVER 
JIJI BHAI V. H\RT Bhai 49 Bora. 207 =» 

33 1 G. 426 = 17 Bora. L R. 1131. 

. -S. Z-^Mortgage o/ unrecognised swfa- 

divisio-^t of bhag—R^ght of mortgagee to com¬ 
pensation. 

An unrecognised sub-division of a bhag namely 
a houRa was mortgaged and the mortgagors 
wore in possession as tenants. In a suit for 
possession the defendantthe mortgage 
deed and rent notes. Held, iba mortgage and 
the rent notes were vcid under 8. 3 of the Act ; 
the Qonsida'-atioQ foe the mortgage failed ab 
initio and a suit for its recovery is barred i? 
brought- more than 3 y'='ar3 af-er. {Scott, C.J» 
and Batchelor , J.) Javepbhai v. Gordhan, 

39 Bom 338 = 28 I C 442 = 

If Bora. L.R, 239. 

-S Z--^ Alienation of lands in Bhag — 

Permanent tenant. 

The section does not prohibit alienation by a 
permanent tenant of Uads in a bhagdari and 
narwadari village, whose rights existed before 
the Act. The Collector’s loterferrnce with the 
)=ftlo in wrong, (Beamayt and Rayward, JJ.) 
Venidas V, Bai H\BI 38 Bora. 679 = 

28 1 G, 127 = 16 Bora L.R. 571. 

BOMBAY CITY IMPROifKMEMT AOT, (lY of 
1898). 

— — 3s 41 and 45 — Repwfar line — J5wifd- 
ing— Set forward — Right to iha space, a 

Where the trustees foe the improvement of 
the city of Bombay acting under S, 41 
of Bom. Act IV of 1899. notify that an existing, 
street is required by them under a new 
street scheme and constructed the new street 
with a building line set forward from the old 
building line, the strip of land between the 
two building lines belooss to the owner of 
the premises as set forw^*rd and does not vest in 
the trustees. The vesting in the trustees, under 
the notice is oo-exteaeive with the revesting 
under B. 45 f2) in the Gorpnratioa. {Lord 
Shaw.) BATANDAL OHOONIaDAD PANADAL V . 
MUNICIPAD COMMIH8IONBB FOB THE CITY 

OP Bombay. 43 Bom i81 = 17ALJ. 1 = 

36 M L.J. 1 = 29 0 L J 138=^9 L W. 171 = 

25 M L T. 103 = 21 Bom. L.R 114 = 
23Q.W.N. 441 = 1 U P L R. 31 = 
48 1 G, 404<-i(1918) M.W.N. 321 (P.G.). 
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BOMBAY CITY IMPROVEMENT ACT (lY of 

1893), S, 48. 

■■ '—3. 48 an3 ValidatSog Aot (XV of 

Appellate\Tnbunal-'Poweys of,\to deter¬ 
mine compensation and questions of title. 

The Appellate Tribuoal created by the Bom¬ 
bay City Improvement Aot has power to decide 
questions relating to the apportionment of 
compensation money and also questions of title 
of the claimants inter se if that is necessary for 
determining the amount of compensation 
{Russelland Chandavarkar, JJ.) Pandurang 
V. GangarAM. 36 Bom, 203 = 

13 1C. 853 = 14 Bom L.R. 22. 


BOMBAY CITY LANO REVENUE AOT (II 
of 1878). 

- Scope and object of* 

The object of Bombay Aot II of 1876 is to 
provide for the administration and oolleotioa 
of the land revenue of the Govt, in the Oity of 
Bombay and not to establish a system of regis¬ 
tration of title Mere inoideatal statements in 
the records as to title ate not decisive of the 
rights of the Govt- or of the individual as to 
anything except the liability to contribute to 

the revenue. {Viscount Haidane.) Marwanji 
Kama v. Secretary op state. 

2 L.W, 701 = 39 Bom, 664 = 19 C.W.N. 1036 = 

(1919) M W.N. 536 = 
29 M.L.J. 299 = 13 A.L.J 1026 = 
30 I.C. 939 = 42 I A. 185 (P C ). 


-S3. 39 and 40—Acfs of Collector, 

The controlling authority of the Government 
as to general form or rules by which the 
Golleotor shall keep Registers under Ss, 39 and 
40 or give inspection oopies, does not make the 
Collector’s aot that of Government so as to 


estop them* The granting of oertihed extract 
by the Golleotor under 8. 40 is not representa* 
tion to the applicant, that no other entry is to 
be found in the rent roll as regards the same 
land. (Scoi^ C.J. arid Russell, J.) Marvanji 


V, SECRETARY OP STATE. 


16 I.C. 714 = 14 Bom. L.R. 684. 


-S, 40—“Exfrucl ”—Meaning of, 

“ Extract” is different from *' copy” and the 
latter does not mean the copy of the whole 
rent roll in the oaae of ordinary applications. 
Therefore the granting of extracts of selected 
entries though they might not be all the 
entries about the property in question is 
oontemplated by the Legislature. {Scott, G.J. 

and Russell, J.) Marvanji d- Secretary 

OF STATE. 16 I.C 714 = 14 Bom. L.R. 654. 


BOMBAY OITY MUNICIPAL ACT (III of 
1888). 

■—Sa. 3 and 30B—PttbZic street-^Private 
St reet--^Sewer—Meaning of. 

“Sewer ” in S. 3 signifies a drain or passage 
to convey water and filth underground and 
refers to the carrying of other water besides 
liquid filth. A street wbere-under runa a corpo¬ 
ration pipe for oarrying off sullage water from 



BOMBAY CITY MUNICIPAL AGT (II1 of. 

1888), S. 36. 

certain houses but which have oonneotion with 
surface of the street, cannot be said to be 
“sewered” by the corporation and is not a publio 
street and notice can validly be issued under ■ 
8 . 305. {Batchelor and Rao, JJ.) Bmpbrob p, ' 
EDAiiJl. 13 Cp. L.J, 43 = 18 1 0. 297=. 

14 Bom. L.R. 116, 

-3 (x) (y) and 308—Sfreef—Pttbfic 

and private—House abutting on the street, 

A street does not merely mean the actual 
roadway but includes the houses on either side 
of it. Therefore the laying down in a street of 
a sewage pipe which carries the sullege water 
of the houses abutting on it oonstitutes se¬ 
wering of the street by Municipality though 
the surface water of the street is not taken 
away. {Shah and Marten. JJ.) Emfbrorp. 
Bam Rao. 19 Op. L J. 743 = 43 Bom- 122 = 

46 I.C, 519 = 20 Bom, L.R. 620. 

-S. 14—Profflcfiow afforded under— 

Agreement to contrary should be strictly proved. 

As regards the protection afforded by S. 147 
to the landlord, strong documentary evidence 
is required to show that the parties intended 
that however much the rateable.v^lue might be 
increased in the feature over and above the 
rent payable under the lease still the landlord 
would have to pay the whole of the tax, (Afac- 
leod, G.J. and Shah, J.) DARASHAH BOMON** 
ji Dubash V. LiPTON Ltd, 

24 Bom. L.R. 479 = 67 I C. 430 = 

1923 Bom. 70. 

-—S. 33 "Election petition for Munici¬ 
pal Council dismiss by the decision of Obief 
Judge of the Small Cause Court is not open 
to revision by the High Court. {MacUod, C.J. 

and Crump, J-) Navadkar v, Sabajoni 
Naidu. 29 Bom L R. 463=731 0.133= 

1923 Bom. 481. 

-S. 36 — Municipal Gorporation^MeBi- 

ing—Right to vote—Disqualification by reason 
of interest —What constitutes—Validity of votes 
—Decision by Civil Court—Suit by Councillor, 

The interest oontemplated by S. 36 (p) and 
8 . 16 sub. 8, (1) (f) of Bombay Aot III of 1888 
must not be too speculative and remote. Again 
it must not be a mere sentimental interest. It 
must be a pecuniary or at least a material inte*- 
rest. Where there is a pecuniary advantage or 
a reasonable expectation of a pecuniary advan¬ 
tage, it mustr be regarded as an interest within 
8 . 36. If the interest in a contract is pecuni¬ 
ary it is immaterial that the amount involved 
is trifling. The object to the provision imposing 
the disqualification is to prevent the oonfljot 
between interest and duty that might otherwiaB 
inevitably arise. It is cleat on the languagd m 
B. 36, ol. (p), that a Oounoillor, whose name 
stands as a shareholder on the register ^of tW 
said company, and who has a beneficial interert 
in the shares, .is disqualified from ^ 

taking part in the discussion of any mastw 
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BOMBAY CITY MUNICIPAL ACT (III o( 
1888), 8. 90. 

pertaining to the said O'^mpany. It is also 
olear that if the shares sta ii, not in his name 
but in the name of a nominee of his, the bene* 
floial interest being in him, ha is similarly 
disqualified. The shares again may stand in 
the name of a Gounoillot who holds them not 
in his own right but as a trustee for another. 
Where the shares stand in the name of a per¬ 
son who has no benefioial interest in them but 
ia a mere tcuateei he cannot, it seems vote at 
meetings of the company in whioh he holds the 
shares in a manner inoonsiatent with the 
interest of the benefioiaries. The reason 
is that he derives the position whioh he 
holds as a member of the Company from the 
legal ownership of the shares. Bat if such 
person is also a member of the Corporation, he 
is not, disqualified from voting or taking part 
in the disoussious of any matter relating to the 
Company at meetings of the Oorporation. He 
is under no obligation to vote at such meetings 
in a manner benefioial to the interests of the 
cestui que trust, for he does not owe the mem¬ 
bership of the Oorporation to the fact that be 
is a share-holder of that Company. He com¬ 
mits no breach of the trust, if he votes at 
meetings of the Corporation in contravention of 
the interests of his beneficiary. It is no part 
of duty as a trustee to vote at meetings of 
the Corporation in matters afieoting the com¬ 
pany as the beneficiary would have him to do. 
If no such duty is imposed upon him by law, 
it cannot be a case of oonfliot between two 
duties* Nor can it be a case of oonfliot between 
interest and duty, the interest whioh he has in 
the beneficiary being no higher than what a 
father has in the prosperity of his son. The 
question of the validity of the vote is a question 
of law and a Court of law has jurisdiction to 
entertain it. Questions relating to the validity 
of votes are not questions relating to the 
internal management of a Oorporation. They 
are questions that oan be disposed of only by a 
Court of law. If oounoUlors disqualified from 
voting at a meeting of the Corporation vote at 
the meeting and by so voting create a majority, 
has a remedy in a Court of law. The question 
of the validity or invalidity of the votes could 
only be disposed of by a Court of law* When the 
question is one of the validity of the votes, it is 
open to the members of the Oorporation to 
bring an action in their own names. It is open 
to one or more oounoillora to bring a suit in 
their own name without filing a representative 
suit under O. 1, R. 8* 0, P* Code. {Mulla, J.) 
HABIMAN U. MUNIOIPAIi COBPORATIOK OF 

Bombay* Bom. 809 = 

28 Bom. L R. 689 = 1923 Bora. 303. 

Sa. 90, 91, 92, 296 — Acquisition of 


additional land^Corporation must act bona 
fids. 

The Oorporation oan, under the Act, acquire 
more land than is necessary for the actual 
oonstcuotioD of the new toad in order that, by 
the reaale of the surplus land, they may recoup 
themselves for the expenses of construction and 


BOMBAY CITY MUNICIPAL ACT (111 of 
1888) S, 147. 

wiclening. Per Maclood, C. J. ;—The Oorpo- 
ratioQ oaii additional laud.^or frontages 

whenever it aeemad expedient for them to do 
so, the only restriction of such piwors being 
that the decision regarding expediency must be 
arrived at honestly and on roaeonable grounds. 

Macleodt G, J. and Fawcett, J.) Kandauao 
V iTHOBA Kobe v The Municipad Cor¬ 
poration OF Bombay. 63 1. C. 381 = 

23 Bora. L. R. 361. 

S. 9i— Acquisition of land by Govt. 


for the Municipal Corporation—No transfer by 
Oovt* is necessary^ 

The section modifies the provisions of the 
IjaDd Acquisition Act and vesta the property in 
the Corporation on payment of the compen¬ 
sation and therefore no transfer m favour of 
the Oorporation by the Govt, is neededi 3. 31 
of theijind Aoqa. Act does not apply to acquisi¬ 
tions made under 8. 91 of the City of Bom. 
Mun. Act. The vesting oontempiated by 8. 91 
is such as would result from the Liand Acqn. 
Act. The interest of a monthly tenant in pro¬ 
perty whioh is being acquired under the Hand 
Acqn, Act oomes to an end when the property 
vests in the Collector under 8* 16 of the Hand 
Acqn. Act. (Setalvad, J.) Bombay MUNICI- 

paijITy V. M. Damodar Bros, 

43 Bom. 723 = 60 1. C. 571 = 

23 Bom. L.R. 33. 

-Si 140 (C.) and 43 (1) fa) and (2) 

(d)—“ Charitable Purposes ” — Hostel of a 
college—Fee paid by a student residing in a 
hostel, if rent—Universities Act (VIII of 1904). 
Ss. 21 (1) {CD if\ 25 (1) and (2) {m) — Special 
case—Re-opened by consent. 

The part of a hostel of a college occupied by 
the students and the Superintendent is occupied 
for charitable purposes, within 8. 143 (1) (a) of 
the Municipal Act, and is, therefore, exempt 
from general taxation leviable under 8. 140 (c) 
of the Act, That part of the hostel occupied 
by the Professors was liable to be taxed under 
8 . 140 (c) of the Aot unless it was shown that 
the duties of the Professors for purposes of 
supervision, physical welfare and oduoation of 
students, were such as to make their pres^^noe 
on the premises absolutely necessary, The 
extra fee paid by a student residing in a hostel 
of a oollega is not ‘rent’ within the meaning 
of 8. 143 (2) (d) of the City of Bombay Munici¬ 
pal Act. {Kajiji, J.) MONIB v, SCOTT. 

43 Bom. 281 = 47 I C. 642- 

20 Bom. L.R. 839. 


-S. W! - Landlord—Taxes and rates 


Liability to pay—Increase of assessment on the 
basis of rents obtainedby sub-letting of members. 

8 . 147 means this, that the lessor from whom 
taxes are leviable under 8. 146 has a claim 
against a tenant if the rateable value of the 
premises exceeds the amount of rent payable 
by the tenant. Ordinarily when the lease is 
granted, it would be intended that the lessor 
should be liable to pay the taxes whioh would 
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BOMBAY CJ(TY MUNICIPAL ACT (III of 
1888), S. 154. 

be based on the rent payable under the lease 
and it is difidoult to think that the parties 
contemplated that iu case of an increase in the 
assessment, the responsibility for paying the 
tax in aooordaaoe with that increased assess¬ 
ment should fall on the landlord and not on 
the tenant, (MncUod, O.J, and Shah, J.) 
DASASHAH BOMONJI DUBASH V. LIPTON, 

Ltd. 24 Bom. L.R. 479 = 67 I. C, 430 = 

1923 Bom, 70> 

-S. 134 Valuation of building — 

Cost of bath tubs^ lavatories and Electric 
Fittings — Machinery. 

In respect of buildings newly built in Bom¬ 
bay City, deductions in <heic rateable value 
should not be allowed to the owner, for the cost 
of bath tubs, lavatories and electric lights and 
fans. Baths and lavatories must necessarily be 
put in before tenants can be expected to take 
the premises. Electric fittings installed by a 
landlord become part of the premises and are 
necessary for the user of the premises by the 
tenant. “ They do not constitute machinery ” 
within 8. 151 (2) of the Bombay City Mun. Act. 
[Macleod. C.J. and Shah^ J.) Haji DAWOOD 

Haji Edias V. The Municipal commis¬ 
sioner FOR THE City op Bombay. 

- 24 Bom. L.R. 476 = 67 1 0. 426 = 

1922 Bom. 386. 

I 

I 

-Sa. 289 and 290—Hip7iw;a2/‘-TrespasS" 

Eight to sue—-Railway line, 

A public street in Bombay is vested in the 
Municipal Corporation of Bombay and the eSeob 
of such vesting is that they have the surface and 
a portion of the sub-soil vested in them iu such 
a fashion as to enable them to bring an action 
for trespass. But where a Railway company 
constructs a line across the street under 8. 7 of 
the Railways Act, there is no rignt of action, 
{ViscountBaldane.) MUNICIPAL CORPORATION 
V. G.I.P. RY. CO. 40 Bom. 291 = 

21 M L.T. 1 = 38 I C 923=> 
19 Bom. L R. 48^13 A,L J. 63 = 
(1917) H W N. 83 = 21 G W.N 447 
= 23 C L.J. 209 = 43 I.A 310 (P C ) 

[Affirming 3 Bom. 363 = 23 1.0. 763 = 

16 Bom. L.R. 104.] 

- S. Effect of, 

8 . 289 only ve&ta in the Corporation suoh 
property as is necessary for the control, 
protection and maintenance of the street as a 
highway for public use. (3cof£, C.J. and 
Batchelor, J.) G.I.P. RY, v. MUNICIPAL 
CORPORATION OF BOMBAY. 38 Bom. 863 = 

23 1.0. 763 = 16 Bom, L.R. 104. 

-Ss. 296, 297 and 801— Preservation 

of regular line—Acquisition of land adjoining 
public street—Collatfral object —Compensation 
— Land Acquisition Act (1 of 1894). 

The powers given by 8s. 297 and 299 of Bom. 
Act 111 of 1888 could be exercised notwith¬ 
standing that the purpose for which the land is 



BOMBAY OITT MUNICIPAL ACT (Ill.tor 

1888). S. 349-B. . 

taken is not mainly the preservation of the line, 
of the street but the building of a bridge over a. 
Railway level crossing ; ooneeqaently the 
compensation payable to the owner of the land 
acquired is to be oalculdted under 8. 301 of the- 
Act. tLord Sumner,) ABDUL RAHIM v. 

Municipal Commissioner op Bombay. 

42 Bom. 462 = {1918) M.W.N. 840= 
48 1.G 63^23 G.W K. 110= 
24 H.L.T. 297 = 20 Bom L R. 987= 

8 L.W. 848. (P.O.K 

- S. 297 —Power to prescribe regular¬ 
line—Fresh line. 

Under 3 297 as amended, the Manioipal 
Commissioner has the power to presoiibe a 
regular line on eaeh side of the street and a 
fresh line iu substitution for any line so pres¬ 
cribed or for any part thereof, though it may be 
to widen the street. An ambiguity in a clause' 
of the Act should not be created or imagined for 
bringing in the aid of the preamble of the Aotr 
or the heading of the olau->o (Scoffi O J- and^ 
Batchelor, J.) The MUNICIPAL COMMIS¬ 
SIONER V, Mancherji 33 Bom 108= 

12 l.C. 908= 13 Born. L.R. 1130. 

-Ss. 30f> and Building line—Set^ 

forward — Compensation, right to. 

Where premises ate compulsorily ordered tO' 
be set forward to the building line, the Corpo¬ 
ration is not entitled to compensation from ttae- 
owner of the premises for land which prior to^ 
the order vested in the corporation but whioh 
will be covered by the premises as ordered to ba* 
set forward. The fact thn.t the Oorporabion 
has to pay compensation for the compulsory* 
expropriation of an owner does hotoonfeca 
right to a payment by the owner for oompnl-' 
sory improoriation. (Lord Shaw.) RaTANLAIt 

V, Municipal commissioner, Bombay. 

43 Bom 181 = 17 A L J. 1=38 M L J. 1=*^ 
29 C L.J, 138 = 9 L.W. 171 = 23 H L T. 108= 

21 Bora L.R, 114 = ^3 C.W.N, 441— 
48 1C. 401 = 1 U P L R. (P 0 ) 81= 

(1919) M.W.N. 821 (P.G.)' 

■—8 349-A— Building — Oomwiwsioftsf». 
oan allow to be erected to any height. 

The words “ except with the written^ 
permission of the Commissioner ” in 8, 349-A 
of the Act form a general exception to the- 
regulations in Bs. 349-A and 349-B and bhe 
Commissioner if he thinks it proper, oan alloiT 
building to be erected to >*ny height. (ScoUi 
C.J, and Batchelor, J.) advocate GBNBRACk 
OF Bombay V, Ismail Hash m. - 

61].C 143»23Bom. L.Ri lBO* 

-S. 349-B — Building — Maximun^ 

height of. 

The words ** maximum presotibed .-.by* 
B. 349 A” in B 349-B of the Act covet an al^«- 
native maximum, 70 feet or suoh other heigpt 
as the Commissioner may authorize by written 
permit (Scoff O.J. and BaicMp^> 
ADVOCATE-GENERAL OF BOMBAY 

Habham. 61 l.C. 148=23 Bom. 
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BOMBIT OITY MUMIOIP&L &OT (III of 

1888), a. 8 i 9 B. 

B. 889-B— BtiiWing—Meaning of. 

A small portion of a reBidentiai room such as 
an outlying bath room cannot be construed 
to be a building with in 8. 349-B of the Act, 
Adding of suoh rooms is not building. (Baf- 
chelor and Shaht JJ.) Kadianjebi v. 
EMPBBOB. 81 Bora. 781 » 

82 1.0. 13t»18 Or. L.J. 902=^ 

19 Bom. L.R. 681. 

-S. 379 A (1) —J^ofice to abate to whom 

given — Overcrowding. 

A notioo under 8. 379-A (1) to abate the ovet- 
orowding must be given to the owner and not 
to the tenants to whom the building is let sepa¬ 
rately by the owner, (Chandavarkar and Bay- 
wardt JJ.) Municipaij Commissioner v. 

MATHUBADAS. 36 Bom. 81 = 

11 I.O. 998 = 12 Cr. L.J. 459 = 

13 Bom. L.R. 640. 

-Sb. 898 and 871 — Storing oil without 

license-^Wrongful refusal of Commissioner to 
grant license * 

A wrongful refusal by Commissioner to gran ^ 
license is uo defence to a charge of storing oil 
without license, {Shah and Crump, JJ.) 

Nabant^as karsandas V. Emperor. 

49 Bom. 1076 = 61 l.G. 49 = 22 Gr. L.J. 321 = 

23 Bom. L.R. 353. 

-S, 394— Lessor and lessee--Liability 

of. 

The lessees and sub-lessees of certain premises 
used them for keeping bullocks which were 
meant for hire contrary to the provisions of 
8.394 The use was known to the owner and the 

lease expressly provided against it. Held, the 
lessor, i.e., the owner of the premises was guilty 
under 8, 394. {Batchelor and Rao, JJ.) EM¬ 
PEROR V. Dadabhai, 17 I.C. 532 = 

13 Or. L J. 788 = 14 Bom. L.R. 882. 

—•— S. 398 —Bullocks kept by tenants— 
Liability of owner. 

Where A was joint owner of a place, part of 
which was let out to several tenants and the 
tenants kept bullocks on the place, seme in 
huts and some in the open and they were plied 
for hire; but the place was not licensed by the 
Municipal Commissioner under 8. 394 and A 
knowing that the bullocks were kept on the 
land allowed their keeping. Held, that A 
was guilty of au offence under 8. 394 whether 
the bullocks were kept upon leased land or not 

(Scof^ O.J< and Russell, J.) Imperator v. 
TA7EBALI. 17 I.O. 529 = 

18 Or, L.J. 789 = 18 Bom. L.R. 885 (n). 

J — Sb. 861 and 818 —Power to frame bye- 
tdftps— Bom* Mun. Bye-laws, Chap. J/J, Bye' 

law 4. 

The fourth bye-law prohibiting the use of 
unveziBod measure, whether correct or false, is 
ultra viree under 8* 461 (o) ; the Corporation 
*oan prevent the uee of false measures. If they 

Vol. 1—43 


BOMBAY OIVIL COURTS AOT (XIY of 

1869), S. 82. 

are suspected to be false they should 'be veri- 
Bed. {Batchelor and Shah. JJ.) In re JlVRAJ 
Dhanji. 19 Bora. L.R. 868 = 

18 Or. L J. 701 = 80 I.O. 701 = 81 Bom. 980. 

■ ■■S. Bid— Nuisance — Magistrate can 

direct Commissioner not to issue license. 

A Magistrate acting under 8. 616 of Bombay 
City Municipal Act can direct the Municipal 
Commissioner not to issue a license, if the 
efiect of*the grant would be to cause nuisance 
to residents in the locality. B. 615 gives the 
power in case of such nuisance to any resident 
to complain to the Court about suoh nuisance. 
In suoh proceedings, the owner of the premises 
should necessarily be made a party. (Shah 
A.J.C. and Grump, J.) The MUNIOIPAE 
CORPORATION, Bombay v. Maleandaine, 

88 Bora. 241 = 25 Boro. L.R. 1321 = 

1924 £om.‘24i. 

— - Part II of Sch. M —“ Oil {other sor^s),” 

includes sweet oil and cocoanut oil. 

The words " oil (other sorts)” in Part II of 
Bob. M to the City of Bombay Municipal 
Act, include sweet oil and ccooanut oil. 
(Shah and Crump. JJ.) NArandas Kar- 
SANDAS V. Emperor. 45 Bom. 1076 = 

23 Bom. L.R. 353 = 61 1.0.49 = 

22 Gr L J. 321. 

BOMBAY CIYIL COURTS ACT (XIY of 1869), 

-—^S. 16 —Divorce Act^Dissoiution of 

marriage, suit for—District Judge, power of to 
refer to Assistant Judge—Valuation of such suits. 

A District Judge has no power under 8. 16 of 
the Act to refer to the Assistant Judge for 
decision, a suit under the Divorce Act for 
dissolution of marriage. Suoh suits are not 
capable of valuation. {Scott, O.J., Davar and 
Beaman, JJ.) Thomas v, Jueia. 

39 Bom. 136 = 26 l.G. 599 = 16 Bora. L.R. 754. 

— - S. 17 —Notification under. 

A notiOoation under 8. 17 confers power upon 
Assistant Judges personally and not upon their 
Courts 30 that even on transfer they have the 
same powers. Under 8. 17, an empowered 
Asst. Judge can hear an appeal from a decree 
of an Asst. Judge, {Scott, C.J. and Beaman, J.) 
SHANTAPPA V. Ramchandra. 

19 Bom. L.R. 852 = 42 Cal. 82S» 

-8, 22—Suit for injunction with regard 

to Municipal election — Secy, of State is a necess^ 
ary party—Subordinate Judge cannot try the 
suit. 

In a suit being filed in the Court of a Sub¬ 
ordinate Judge in Bombay for an injunction 
with regard to a Munioipal election, the 
Secretary of State is both a neoessary and a 
proper party, and hence the suit cannot be tried 
in that Court. (Shah, A.O.J. and Coyajee. J,) 
BBORETARY OF STATE FOR INDIA V. NARSI- 

BAi dadabhai Patel. 

29 Bom. L.R. 992=77 I.C. 281 = 
86 Bomt 88 = 1928 Bom. 
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BOMBAY CIVIL COURTS ACT (XIV OF 1869), 

S. 32. 

>-S. Bombay Court of Wards Act 
{1909), S. 3 (fi). 

A suit af^ainst Collector as Court of War^ 
undeir S. 3 (e) is one against a Qovt. OfiB. 06 i in 
bis official capacity and is triable exclusively by 
District Court according to B. 33, Civil Courts 
Act. (Scott, O.J. and Chandavarkart J.) MISS 

J. DESiiiVA V, Miss d, j. s. Minzis. 

37 Bom. 313-17 L C. 972^ 

11 Bom. L.R. 1S07. 

BOMBAY COOPERATIVE CREDIT SOCIE¬ 
TIES ACT, 

—S. i3—Eule 31 Iramsd under—Award 
•^Execution of—Transfer of award—Civil Pro¬ 
cedure Code, S. 39— Jurisdiction, 

A Court which can execute an award under 
rule 34 passed under S. 43 of the Bombay Co¬ 
operative Credit Booieties Act oan transfer it 
under the provisions of 8. 39 of the Civil 
Procedure Code. (Macleod O.J. and Shah, J.) 
KBISHNA BARDE P. MaHADEO PaTIIi. 

64 1. C. 337 (1)^23 Bom. L. R. 909. 

BOMBAY COURT OF WARDS ACT (I OF 
1908). 

—-Sb. 4 and 5^Lunatic^Appointment of* 

A Civil Court cannot appoint a manager to a 
lunatic's estate when the Court of Wards can 
superintend it. After Civil Court's order adjud¬ 
ging a person to* be lunatic, an application for 
appointing a manager lies to the Court of 
Wards. {Pratt, J. 0. and Hayward, A. J. C.) 
Dayaram OHATUMAIi V, Ehbmibai. 

16 1. C, 678-6 S L.R. 69. 

--S. 14— Notices—Publication in news¬ 
papers—Notice calling creditors. 

Notices under Ss. 13 and 14 are sufficiently 
published if they are printed in the Govern¬ 
ment Gazette in English and in the local 
newspapers in the Vernacular. Borne further 
publioation is desirable. (Macleod, C.J. and 

Heaton J.) Shankar p. Shivabhax. 

96 I.C. 989»22 Bora. L.R. 228. 

■■■ —S. 16, ProYlso* 

The proviso to S. 16 does not prevent the 
olaxmant from using the letter as aoknowledg- 
ment to start a fresh period of limitation as 
under B. 19, Limitation Act, though the offer 
made by Oolleotor oannot be proved in a suit 
byHhe claimant if he does not aooept the offer. 

{Macltad, C.J. and Heaton, J.) Bhivajirao 
V, HARI. 22 Bom. L R. 943==98 I.C. 819 = 

44 B. 871. 


-Si. 3i, 32 

Talukdars* 


Application—'Ouj rat 


The sections apply to a suit against a Gujrat 
Talukdar where estate is under Talukdari Set¬ 
tlement Officer constituting Court of Wards. 
{Heaton, J.) Habgovind p. Bai Bai Hibbai, 

92 Bom.L.B. 619»88 I.C. 205»44 B. 986. 


BOMBAY DISTRICT MUNlGlPiL AGT.^IIt. 
o£ 1901;. M 

-Ss. 31 and 82 —O.P.C , 8. 92— Notice 

and naming of guardian—Suits relating to chari¬ 
table trust, 

' -f' ■ 

Neither the omission to give the statutory 
notice required by S. 31 of the Act not the 
omission to name, the Court of Wards as guar¬ 
dian from the oommenoement of the suit 
vitiates an otherwise properly instituted suit 
against a Govt. Ward under B. 92 of G.P G. 
{Scott, O J. and Heaton, J.) Amin QAHBB p, 
MasEiEUDin. 40 Bora. 641=37 I.C. 188= 

18 Bom. L.R. 568, 

-S. 32—Applicability to pending suits, 

8. 33 of the Aot was not intended to be 
applicable to pending suits. (Scoff, C.J. and 

Batchelor , J.) Hari Govind p. Nabsingh 
Bao. 38 Bom. 194 = 28 l.Q. 128 = 

16 Bom. L.R. 26. 

BOMBAY DISTRICT MUNICIPAL AOT (1 
OF 1901). 

- Octroi Schedule — Conetruction —Ad 

valorem duty. 

The Municipality claimed to charge on the' 
plaintiff’s goods, which were bales of cloth, an 
ad valorem rate on the value of the maunda 
according to their present value and not aooord- 
ing to the value, appearing in the schedule of 
rates. The octroi sohedule was divided into 
three oolumns ; in the 1st oolumn were the , 
names of various articles ; in the 2nd oolqmn 
was the rate per cent load ; in the 3rd oolimn 
was the weight in maunds or price. For cloth 
the rate per cent load was 12 annas per every 
Bs. 100 or part of it. In the 3rd oolumn the 
prioe was to be taken at Be.600 per oent load of 
16 maunds.HeZd,tbat Bs.600 was thelimit value 
of a full cart load of cloth of all sorts and articles 
made of ootton, silk, etc., upon which the rate 
of 12 annas per oent was to be levied ; otherwise 
the amount of Bs. 500 in the third oolnmn has 
no meaning. If it «s considered desirable in 
the interests of the Municipality that oeetain 
articles should be charged on their actual value 
ad valorem, it would certainly be neoessary to 
add to the schedule, rules prescribing bow the 
real value of these goods was to be ascertained. 

It would also be necessary to set up the proper, 
machinery for arriving at suoh valuation. 

{Macleod, C.J. and Crump, J.) Laxmi GhAHD 
JavErmaii p. The Municipal Gomme^tbe 

OF NANDUBBAB. 74 I.C. 208% 

1928 Bom. 418. 

- Provisional order—Effect of, i - 

The applicant should not be restrained from 
proceeding with his work simply because a 
provisional order expressly limited to pue^ 
month is issued months or years 
(SoofZ C.J. and Batchelor, J.) AhmbdADw 

Municipality p. Bamji Kubbb. ^ , 

8fi 

12 I.O. 881»18 Bom. L.B. 
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;901IBiY DISTRICT MUNICIPAL ACT {ill 
of 1901). 

— -T.P. Act, S. 61. 

A mere oonlraot to aetl immoveeble property 
la iaoapable of orealiofi; any interest in or charge 
upon Ihe property under T. P. Aot, 8. 61. 

J.O. and Raymond, A J.O.) Hbmu- 
JdAIi V. OOMMITTBE. II S.L R. 29» 

58 l.G. 591. 

-— Compensation — Liabi¬ 
lity to pap, when arisen. 

A ManioipaUty is not liable to pay oompen- 
'Sation to an householder ordered by it to leave 
vacant a strip of land betwjen the front of his 
house and the street exoepb when the vaeant 
land *is inoluded in the street. (Pratt. J.G. 
nnd Boyd, A.J.O.) MnNiciFAiiiTV v. Maho¬ 
med. 83 1 0 673=>9 B.L.R. 186. 

— - Z (1)^ Building incluldes a * com- 

pound xvxll, 

(Macleod, O.J. and Shah, J.) Emferobu, 
BaMBAO Abaji Pbabhu. 45 Bom. 1151» 

28 Bom. L R, 831 = 22 Cr. L.J 622 » 

68 l.Q. 158. 

■-S. 3 (?)— Building — Meaning of — 

Wire fence* 

A wire fenoe is neither a “ wall ’’ nor an en- 
olosnce and is not a building under 8. 3 (7) 
of the Aot. The word enclosure’^ used in the 
definition of *' bailding ” must be interpreted 
ejusdem generis with the preoeding words 
“hut” and “shed” (i.e.) must be taken to 
refer to some fabiio or struoture or thing built 
In the more popular aooeptation of the word. 
Batchelor and Shah, JJ). Emperor w. Ran- 
OHHODLAD. 41 Bom 563 = 19 Bom. L.R. 821 = 

41 1.0. 656 = 18 Of. L J. 832. 

——S. 3 412)—O^jan space abutted by 
houses is a street, 

A vacant space with houses leaving upon it 
and used by the occupiers of the houses as a 
means of access is a street within 8. 3 (12) of 
the Bombay District Municipal Act. (Shah, A. 

O.J. and Crump, J.) Dayabhai Laddubhai 
V. ahmedabad Munioipabity, 

25 Bom. L.R. 1218 = 1934 Bom 116. 

' — 3s. 3 17, 14 and 59—Trollies on 
rails in municipal s\ree'i. 

Trollies running on rails in the streets of a 
Municipality pusbedor pulled by hand and used 
by contractors for the purpose of carrying mate¬ 
rial to fill up a tank are 'vehicles’. They are 
subject to the wheel tax under the District 
Municipal Aot. (Heaton and Shah, JJ.) Daya 
BAI V. PESTONJI. 

27 1. C. 497 = 17 Bom. L.R, 63. 

-r—Ss. 11 and 22 (4)— Rules 21(3) and 

32 (1)— Error in Ust of voters—Corruption — 
Paying voters carriage hire. 

The scrutiny of votes are required by Rule 
31 (3) is to be made at the special general 
meeting convened for that purpose. An error 
4a a list of votefs giving the name of a voter 


BOMBAY DISTRICT MUNICIPAL AOT (111 

of 1901), a. 48. 

twice by mistake does not invalidate the election 
unless there is evidence that the error was 
corruptly caused. The hiring of carriages 
for the ooDvenienae of the voters does not 
amount to corrupt practice under r. 32, 

(Pratt, J.O.) Rahim Basrie v, Wali Maho¬ 
med. 

49 r 0. 391=12 S.L.R. 78. 

-S iO— Water rate undar 8. 71 (1) (6). 

— Section does not apply, 

8. 40 does not apply to water rate under 
8. 71 (1) [b) though it is a oontraofcual charge. 
(Fawcett, J. C. and Kemp, A. J. 0.) Com¬ 
mittee OP Management op Hyderabad 
V, Seth Ramchand. 16 S L R. 68 = 

1923 Sindh 1. 

-S. 42— Misapplication—Meaning of. 

8. 42 of the Act was not restricted to mis- 
applioation by oounoilloc or oounoillora, but it 
applies to any misapplioation made by whom¬ 
soever, (Batchelor and Hayward, JJ.) Mani 
DAB u. Secretary op State. 

40 Bom» 166 = 33 I. C, 423 = 

17 Bom. L.R. 1115. 

-—S, 48— Rules and bye-laws of Ahmeda- 

bad Municipality — Rule 74 is not ultra vires, 

R. 74 of the Rules of the Ahmed,abad 
Municipality is not uUra vires, Uader it the 
Municipality is entitled, for any parkioulat 
year, to such amount as house and property 
tax as is determined at the beginning of the 
year and not any icorease determined subse- 
quenily. In case of inorease in contravention 
of R, 74. the asseesee should pay only ths 
amount fised foe the next preceding year 

{Shah and Crump, JJ ) Ambadad Barabrai 

V. AHMEDAB4D MUNICIPALITY. 

45 Bom. 611 = 60 I. C. 578 = 

23 Bora. L.R. 48, 

--Ss. 46 and 167—Dismissa/o/ a Secre¬ 
tary comes under the Act, 

As S. 46 confers power upon a Municipality 
to dismiss its ofScera and servants, dismi^l of 
a Municipal Secretary comes under the Aot 
according to 8. 167 and hence a suit for da¬ 
mages by him is barred if instituted after more 
than 6 montbs from the date of dismiseal. 

(Scott, C. J. and Shah, J ) Municipality 
OF Ratnagiri V, Vasudeo Balkrishna. 

39 Bom. 600 = 30 I. C. 860 = 

17 Bom. L R. 652. 

- 8.48 (i)—Bye-law as to Census of 

school going children is not ultra vires— 

lity of —Borrtbay. Primary Education Act (I of 

1918 ). 

The powers of a Municipality to frame bye¬ 
laws under 8. 48 of tha;Bom. Dfc. Mun. Act ats 
not in any way curtailed by ihe powers con¬ 
ferred under 8. 18 of Aot I of 1918 upon the 
Local Government to frame rules for the 
purposes of the Aot. Bye-laws 4 and 5 framed 
under 8 . 481 (6) or the Bom. Dt. Man. Act aro 
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BOMBAY DISTRICT MUNICIPAL ACT (III 
of i901>, S. 50 A. 

nofe ulra vires. Undoc that Aot read with the 
rules Iramed by the Local Govt, under that 
Aot it is inoumbent upon the Muaioipality to 
keep a register of the children of sohool going 
age ; and with an object to fulfil that obligation 
it is open to the Municipality is free to frame 
a bye-law which would enable them to take a 
census of such children within the municipal 
area. In order to keep such a register certain 
information would t>e neoessary and the 
Municipality are entitled under 8. 48 (6) of 
the Aot to take the power to demand such 
information from persons living within the 
municipal area. Where a notification of a 
Municipality never received the sanction of the 
Government nor wae it published in the Gazette 
it is open to the Municipality to rescind or 
cancel it by a subsequent resolution without 
reference to the Local Government. (Shah and 

Kajiji, JJ.) Emperor v. Parshottam 

jagjivan, 

23 Bom. L R. 767 = 77 1 C. 486 = 

1924 Bom. 47. 

-S. 50 A— Claim--Adverse decision by 

Survey Officer—Suit against Municipality — 
Qovt» tf necessary party. 

The mere fact that Govt, has an interest in 
all public streets vested in Municipalities is not 
a ground for holding that Govt, is a necespary 
party to a suit by a private individual adverse¬ 
ly afieoted by the decision of a Survey Officer 
under S. 50-A of the Bom* Db. Mud. Aot. 
(Shah, A.C-J. and Crump, J.) Bai Parvati 
V. The Nadiad Municipality. 

25 Bom, L.R. 63 = 47 Bom. 315 = 

1923 Bora. 459. 

-S. 50-A—Swsi u'^ider — Secretary of 

State is a necessary parly. 

The suit contemplated by 8. 50-A (2) of the 
Bombay Aot III of 1901 ie one as between a 
private party and the Municipality and the 
Secretary ol State is not a necessary party 
thereto. In the coarse of a Govt, survey of a 
munioipality under 8. 50-A of the Bombay Diat- 
riot Manioipalitics Aot the Survey Ofifioer decid¬ 
ed tb.at a certain disputed plot of land was a 
‘street l&ud' within the meaning of 8. 3 (2) of 
the Aot and this deoiaion was confirmed by the 
Collector, The alleged owner of the land sued 
the Munioigality for declaration of his title 
without impleading the Seoretary of State. 
Held that the suit was maintainable. {Shah, 
A.G.J, and Crump, J.) NathalaL RAMDAS 
V. The Nadiad Municipality. 

47 Bom. 306 = 

23 Bom. L.R. 58 = 1923 Bom. 456. 

--S. Q2—Assessment to tax—Different 

plots of land forming parts of the same survey 
number leased to different tenants. 

Where a person owned two survey numbers, 
which be divided into several small plots and 
let them to different tenants who built their 
own houses upon the sites, held (1) that the 
Municipality could not levy a rate which would 
include the rate on the building and land and 


BOMBAY DISTRICT MUNICIPAL ACT (lit 1 
of 1901), S, 60. 

a second rate on the land itself but theMunioi* 
pality could only levy a tax on the land and 
building together or on the land and the build- ^ 
ing separately, (2) that even if the Mnnioi* 
pality levied a rate on the land, they could do 
so only on each plot beneath each building and 
not on the whole survey numbers. {Macleod, . 
C.J. and Shah. J.) BHOLAPUE MUNICIPALITY 

V. Shankar, 64 I. C. 177= 

23 Bom. L.R. 1018. 

-S. 59 (2 )—Vehicle tax —Vehicle kept 

outside but plying for hire within municipal 
limits is not liable to tax, 

A vehicle kept outside the municipal limits but 
plying for hire inside the municipal area is not 
liable to pay wheel tax under 8. 59i clause (2) 
of the Aot. (Macleod, C.J, and Heaton, J.)' 

8URAT Municipality v. Manbklal Itoha- 

RAM AND Co. 

22 Bom. L.R, 1104 = 59 I G. 889, 

-S, 59 (b) (yI} —Proviso—Disfrief 

Municipality—Special sanitary cess—Construe- 
lion of main sewer by Municipality—Connection 
between house and sewer at plaintiff's expenset^ 

The Municipality oonstruoted a main sewer 
along the toad by the side of which the plffs., 
had private latrines which were previously 
oleanoed by manual labour. Later on the 
pliintifis oonneoted them to the main sewer of 
the Municipality at their own expense. The 
Municipality thereupon levied special sanitary 
cess for the conneotion from the plffs, under 
the provisions of 8, 59 |b) (vi) of the Bombay 
District Municipal Aot, 1901, The plaintiffs, 
having sued to recover the amount of the o68S 
levied from them. Held, dismissing the suit 
that the Municipality were entitled to levy a 
special sanitary cess from the plaintiffi 
(Macleod, G, 3, and Beaton, J). AhmedabAD 

Municipality v. Gujbbat Ginning and 
Manufacturing Co. 22 Bom, L.R. 747« 

37 I.C. 483 = 44 Bom. 627^ 

-Ss, 60,71 (1) (b) and=46 (l)-TFafcr 

rate — Rules—Publication* 

Plaintifi sued the committee of management 
of Hyderabad for the refund of charges paid 
for supply of water by the Municipality to a 
private connection to his house on the ground 
that the rules were not first published under 
8. 60. Held apart from the words subject to 
the provisions of Chapter VH rules undet 
B, 46 (1) do not require preliminary publication 
for the purpose of inviting objections but merely 
require the sanction of the Governor in Oonnoil 
or the OommisBioner undet proviso (a) to B. 4^ 
The words ‘‘subject to the provisions of 
Chapter VII ” cannot in themselves make the 
provisions of S. 60 applicable to oases of water 
rate under 8, 71 (1) (b) which is outside the 
particular one dealt with, nainely» the oaae 
where the Municipality proposes to impoM* 
tax. The main provision in^ the rules inuM 
B. 46 (1) and 8. 71 (1) is that Munioipali^i-^ 
supply water to private persons on‘ oertalir 
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BOMBiY 018TR10T HUNlOlPAL AOT (111 
of 1901), 8. 76. 

terxna and Ihia clearly makes an offer to suob 
private persona to supply them with water on 
the terma laid down and the water rate revised 
ia a oontraotual charge. (Faxocett, J. 0. and 
Kemp, A J.C.) Committee of Management 
OP Hyderabad u. beth ramchand. 

16 S.L.R. 98^1923 Sind 1. 

-S. 76 —Ahnifdabad Municipality Rule 

84— Goods brought in by posi man—Octroi duty 
—Inspection of books. 

Goods brought into the walled oity of 
Ahmedabad through the agenoy of the Post 
Offioe are liable to ootroi duty. The terms of 
Beo. 76 (1) (&) do not permit a Muaioipal 
Officer to olaim inspeotion of the private 
aooount books of merchants. (SroU, O. J. and 

Daver, J.) Ahmedabad Municipality v, 
Bakar Ohand. 

28 1. 0. 480 »17 Bom. L R. 182. 

Ss. 82, 83 and 8S— Arrears—Bill not 
in proper order -^Distrezi warrant terms — 
hegalily of* 

A Bill to recover the arrears of hou3e’t:»r 
served upon a person does not comply with 
B. 82 (2) (6) (ii) of the Diet. Man. Aot, 1901, if 
it does not epeoify the time within which an 
appeal may be preferred under 8. 86 of the Aot. 
In such a case the issue of a distress warrant 
on failure to pay the arrears is illegal, the 
right of distress depends upon the observanoe 
of the statutory formalities it being a right 
conferred by the statute only upon those oondi- 
tions. (Scof^, C. J. and Davar, J ) SURAT 
City Municipality u.Chhabildas Dharam 
ChuND, 27 I. C. 973 = 18 Bom. L R, 749. 

- --S. 90 (3)— Notice to level toad — 

Manner of execution not specified ^Notice is not 
valid — Validity. 

Where the manner of eseouting is not 
mentioned as required by 8. 90 f8) but notioe 
requires the person to level the road, channel 
it and light it, the notioe is vague and indc-fi- 
uite and is uneoforoeable. {Shah, A. C. J. 
and Crump, J.) Dayabhai Lallubhai v* 

AHMEDABAD MUNICIPALITY. 

29 Bora. L.R. 1218 = 1924 Bora. 116. 

-S. 92 — Set back — Whexi can he 

ordered. 

Where the oor^ditions oontemplatcd by 8. 
of the Aot do not exist, no set back oan be 
obtained by the Munioipality and an owner 
oan rebuild in spite of the condition to set back 
laid down by the Munioipality and can restrain 
the latter by injacolion from pulling down the 
house built in contravention of euoh oondition. 
{ScoU, 0. J. and Davar, J.) BAI Fatma v* 
Bander Municipality. 38 Bom. 997 = 

29 1. C. 411 = 16 Bom. L R. 929, 

--Ss. 93, 180— Confraci Act, S. 50, 

To make a oontraot binding price is of the 
.jiOBBence; and where it is unasoertainable B. 50 


BOMBAY DISTRICT MUNICIPAL ACT (111 

of 1901), S. 96. 

of the Oontraot Aot ia iniipplioable and conse¬ 
quently invalidates a sale. {Fawcett, J. 0. and 
Raymcnd, A, J. 0.) HEMUMAL o. COM¬ 
MITTEE. 14 S.L.R. 22 = 88 I. C. 991. 

-Sa. 92 and 96 —Reconstruction cf old 

buildings - Oxnission to give notice. 

Notioe or permission is required in the oase 
of all buildings whether on a public road or in 
a private mohala* 8. 96 of the Aot does not em¬ 
power the Munioipality to deprive the owners 
of the legitimate use of their lands or to refuse 
permission to build at all, but confers a power 
of regulating the buildings with a view to 
secure their safety and sanitation. {Pratt. 1.0. 
Bayxoard, A.J.O.) KhuSALDOSS MOOL- 
CHaNDA V. emperor. 44 I.C. 346 = 

19 Or. L J. 330 = 11 S.L R. 90. 

-Ss. 96 and 3 {7} — Erection of xoall on 

old foundation—Permissioxi necessary. 

Rebuilding of a wall from its foundation ia 
equivalent to '‘Building” under the Aot and 
Oommitteo’s permission is necessary. ^Macleod 

O.J. and Crump. J.) The Bandra City 

Municipality v. D' Monte. 

76 I C. 478 = 1923 Bom. 407. 

-Ss 93 and 3S {2)—New buildings— 

Perxnission by Public ^\o7ks Committee — Gene¬ 
ral Board can cancel perxnissicn, 

The plff. who wished to made additions to his 
exisiins building obtained permiesion to build 
under 8. 96 of the Bombay Diatriob Mupioipal 
Act 1901, from the Public Works Committee of 
the de(fc. Municipality. Oa an application by 
the plfi.’s neighbour, the permission was later 
on recalled by the General Board of the Muni¬ 
cipality. The pis. bavirag sued for a deolaralicn 
that ho was eutitled to build in acoordance 
with the petmisaion once granted :— Beld 
by Macleod, G.J. and Fawcett, 1 , that 
the General Body of the Municipality had 
power to oanoel or revoke the pormisaion to 
build granted by the Public Works Committee 
either of its own motion or on the application 
of a person injoriouFly aSected thereby. 
Held, by Shah, J., concurring, that the 
power BO exercised was subject bo the qualifioa- 
lion that the oanoeilation or revocation was 
otherwise oonsistenfc with the provieions of 
B 96 of the Bombay District Municipal Aot* 
1901. 19 Bom. L.R. 65; 20 Bom LK. 756; 

23 Bom L.R. Rel. {Madeod, C.J. Shah 
and Fawcett, 11.) MULJI TRIBHOVAN SEVAK 
V. THE DAKOR Municipality. 

46 Bom. 663 = 24 Bom L.R 178 = 
69 1.0. 18 = 1922 Bom. 247. 

-88. 96 and 97—JSrec^ion cf huts — 

Permission of Municipality not obtained— 
Offence, 

The accused was charged with an oflenoe 
punishable under B. 96 (5) of the Bombay Dis- 
triot Municipal Aot for erecting huts on bia 
land without permiesion of the Munioipality. 
The trying Magistrate being of opinion that 
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the accused had commuted no cffeuoe under 
3.93 alt ered the charge aud oonvioted him under 
S> 97 read with 8 . 155 of the Act. The accused 
having applied in revision. Held^ setting aside 
the oonviotloD, that the Magistrate was not 
ocmiietent to alter the charge in the manner 
he did, (Macleod, Q.Z, and Shah^ J.) Em¬ 
peror r, Matubhai M. shah. 

46 Bom. 657 ==24 Bom L R. 108 = 66 1C. 323 = 

23 Cr. L.J. 239 = 1922 Bom. 97. 

-Sa. 95, \\.^—Frojeciiom-‘Biqgar pro- 

jeciicn built than that sanctioned—Notice to 
dimolish—Delay— Bovi. Dii>t» Municipal Act, 
(VIo/ 1873), S3. 33 and 4-3. 

The piS. obtained permission from the 
Municipality on 4 —10-'*97 to erect a projec¬ 
tion of certain siza. He erected a projeotioa of 
a larger s'ze and so on 13—6—’98 the Munioi- 
paliiy gave him notice to remove the projeotioa 
and on hia failure to comply, prosecuted him 
under 8. 33 o.f the Act (VI of 1873) but the pro¬ 
secution failed. The piff. asked tho Munioipaiity 
for oanoellatioD of the notice but the question 
was left to a Sub-Committee and it did nothing ; 
on 23—7—’14 the Munioipaiity again served 
him with a notice under Ss. 113 and 96 on 
which he sued fcba Municipality for injunction 
restraining them from cutting the prejeotion, 
Bild^ 4hat- as the projection did nob ooma 
within Ss, 11, 3 (3) and there was delay of 16 
years, the iDjunotions should be granted, that 
the notice of 23—7—’14 was invalid and the 
Municipality had no right to remove the pro¬ 
jection by executive action. Scope of Ss, 113 
and 96 discussed. Oid law on the point 
considered. {Macleod, C.J. and Fawcett^ J.) 
AHMEDABAD MUNICIPALITY V. MANILEA 
CHAGANLEAD shah. 62 I C 913 = 

23 Bom. L R, 193, 

-3. Question of title is irrelevant- 

Peimission to build* 

Permission to build onoe granted under 
8 . 96. cannot b3 revoked. (Pet Crump, J.) For 
tho purposes of S. 96, Bombay District Munici¬ 
pal Aot, the question of title is altogether 
irrelevant. Therefore a fliw in the applicant’s 
title is no ground for refusing permission and 
once the permission is given it cannot be oan- 
oelled. [Shah and Crump, JJ ) Municipa¬ 
lity OF SHOLAPUR V, ABDUL WaHAB 
SHAIK OHAND. ?3 Bora. L.R. 244 = 

61 I.O. 428 = 45 B. 797, 

-S. 96 -Neto building—Addition of otla 

to existing building—No permission. 

Where a person builds an otla to his house 
without permission under B. 96 of the Aot. he 
is liable to have the otla removed at the ins- 
tanoe of the Municipality independently of the 
question whether the otla is built on his land 
or on a land forming part of the public street. 
(Macleod, C.J. and Heaton, J.) THE Viram- 

GAM Municipality v, Bhaiohand Damo- 
DAB. 44 Bom. 196 = 55 LG. 318. 

22 Bom. L R, 61. 


BOMBAY DISTRIOT MUNICIPAL AGT^ ^li^ 
of 1901) 8.96. 

-S. 98 —Bebuilding of house^P^rmie-' 

sicn granted—Time limit—XSU'ta vires. 

If the work of rebuilding is begun within siir. 
months allowed by the permissibn under 8. 96i~. 
the owner commits no effenoe. Although the 
Municipality has power to say that a work to;^ 
which it gave permission under S. 96 of the Dt.. 
Municipalities Aob should be begun within a 
oertain time it is doubtful whether it has power, 
to say that a work must be finished within a— 
given time. Per Hayward, J —The time of" 
limitation contained in the {ermissi^ for re* 
building vj3,s ultra vires and a limfta4ion was- 
not oontemplated by the legislature in enaotiogt' 
S. 96 iu its present form in Bombay Aot II ot 
1904, [Beaton and Hayward, JJ.) GODHRA > 

Municipality v. Hap.ilal. 

20 Cr. L.J, 488 = 51 l.C. 262=': 

21 Boro. L,R, 2S8» - 

• m 

-S. 95 —'Conversion of any building'— 

Meaning of. 

The words ‘oonversion of any building’ in-'- 
Explanatiou to 8. 96 necessarily imply some' 
change in the building itself. The section will 
nob apply if the building remains absolutely 
unchanged and the only thing that is ohanged. 
is the use or occupation to which the building: 
is put. Conversion of a shop into a dwelling^. 
house does not (all under the seotiou. (Heaton- 
and Shah, JJ.) ADURJI v. EMPEROR. ’ 

28 l.C. 517=- 
17 Bom. L.R. 212 = 18 Or. L.J. 298.^ 

—-S. 95 —Order prohibiting doors iopro^ 

j(ct into street, legality cf, 

A Munioipaiity is under 8, 96 oompetent to 
order the owner of a bouse to oonstruot the 
doors of his house in such a way as not to pro- 
jeat into the street. [Pratt, J.O. and Boyd, Ai- 

J.c.) Municipality of Karachi v, Maho¬ 
med ALI. 33 l.C. 675 = 9 S.L.R. 126. 

-Ss. 96, 113 and 122—Departure Irom- 

plans subynitted, 

i It is only those departures from the planft^ 
submitted that involve also disobedience to a - 
legal order or the infringement of a bye-law or' 
of some provision of the Aot that justify an ■ 
action on the part of the Municipality. No 
order as to the manner in which the doors and 
windows are to be opened can be legally issued 
under 8. 96 of the Aot. Ss. 113 and 122 do noL 
apply where an obstruction is merely appre¬ 
hended. {Crouch, A.J.C.) MAHOMED ALI" 

EssAji V, Karachi Municipality. 

20 l.C. 872 = 7 S.L.R. 31. 

-S. 96 (2) (Z)-P€rmission—Revocatii^~ 

—Injunction. 

Held that the first order made 
cipality granting permission to 
was a final order under 8. 96 (2) of 
the subsfquent order which 
provisional in its ohhraoter, 
legal. Consequently the 
the injunction olaixnedi he 
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the work within » year under 8. 96 (1) o( the 
Aot. (Skah and Afar^en. JJ.) VlTHAli v. 
THE AXtlBAG MUNlClPAIilTY, 

42 Bom. 629»47 I. 0. 14B» 

20 Bom. L.R. 766. 

-—S|. 96 (2) (8) and (4) (a)— Provisional 

order—Contrawflnfion ol — Building, 

Where plff. applied to the Municipal Qom- 
xnittee for permission to build a house and 
balooniesand he was informed that the matter 
was referred to Managing Committee and that 
till then he slrould not build baloonies. One 
year after, receiving no reply, plS. built the 
baloonies, repotted the matter to the Munioi- 
paltty who asked him to demolish the baloonies. 
Plff. sued for injunotion. Held, the order pro¬ 
hibiting the ooustruotion of baloonies was valid 
for one month only and that plff. need not 
demolish the building. '*Any provisional order” 
in 8. 96 (4) (a) (H) refers only to a subsisting 
provisional order. (iSco^^, C. J. and Batchelor, J.) 
ahmedabad Municipality v ramjee 
Kubar. 36 Bom. 6ll«12 I G, 381* 

13 Bom. L R. 914. 

-3. 96 (2j— Scope of—Power of Muni¬ 
cipalities to regulate buildings. 

The powers of Manioipalitiea as under 3. 96 (2) 
are very wide and are subjeot to two restriO' 
tiona, viz,, (1) the orders should be reasonable 
and (2) that orders should noc be InooDsisteDt 
with the Aot. (Pratt, J.G. and Boyd, A.J,C.) 

Municipality op Karachi v. Mahomed 

ALl ES8AJ1. 33 I.O. 673 = 9 S.L.R. 123. 

-S. 96 (3 )—Order under ike section final 

and irrevocable. 

An order issued under the Aot to build a 
bouse cannot be rescinded or varied from time 
to time. The whole tenor of the seotion is to 
consider the merits of the application and pass 
order once and for all. A conviction under a 
fresh order for non-oomplianoe was held illegal. 

(Batchelor and Shah, JJ.) Karim Ranjam 

Khoji V, Emperor. 

19 Bom L.R, 63 = 39 I.C. 298 = 

18 Gr. L J. 438, 

-S. 96 l6)— Amended — Meaning, 

The vtrord * amended ’ in 8. 96 (6) is wide 
enough to cover any demolition neocasacy to 
alter a building to make it comply with the 
Aot or the bye-law oontravened. (Macleod, 

O.J. and Fawcett, J.) Ahmedabad Munici- 

P ALITY V, MANILAL CHAGANLAL SHAH. 

62 1.0. 913 = 23|Bom. L.R. 193. 

-- 8.96 (1)—^'Erecting a building 

Meaning of — Be-construction—Constructing side 
wall on old foundation. 

The re-oonstruotion of a small wall upon its 
own foundation is not necessarily the erection 
of a building” within 8. 96. ( Per Heafon, J.) 

(contra Ohandavarkart J.) “Building” as 
contemplated by B. 96 is the whole house and 
not g single wall of the house which is only a 
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part ol a building. It is a question ol fact 
whether the re-oonstruotion of any particular 
wall cr portions of a building is substantially a 
re-oonstruotion of the building. (Scoff, 0.^#, 
Chandavarker and Heaton, JJ.) EmphroR v, 
Braz H. DE’SOUZA. 85 Bom. 412 = 

11 I.C. 610=* IS Bom. L.R. 494 = 

12 Gr. L.J. 426. 

-S. 106 (c) (3)“-Land Acqn, Act, 3, 23^ 

ci. (2 )—Award of compensation ty Dt. Court — 
Procedure —R£ vision. 

The Dt. Ooucfc ciooidiiig the amount of com¬ 
pensation under S. 160, ol. (3) of the BorU. Dt. 
Muni. Act acts as a Oiv»l Court and its prooeed- 
ings are open to revision under S. 116 of the 
O.F. Code, The word “ procedure ” in S. 160, 
cl. t3) of the Act is used in a popular and not 
in a stsioliy legal sense and a Dt. Court in 
awarding ccmponsatioa under that seotion can 
award 15 per cent, of the market value in 
addition to suob value. iPrait, J.G and 
Crouch, A.J C.) HYDERABAD MUNICIPALITY 
V. MoOPvIJMAL MUSHTAK RAM. 

44 I.C. 363 = 11 S.L.R. 93. 

-Ss. 113 o,ad 122 —Bye-laws—Chapter 

XIV—10 (3)—Shop boards ‘projecting over 

public street— Tax, 

Under S. U3 it ia open to a Munioipality to 
presonbe rules for projections on publio streets 
and a bye-law to that effect is nob ulii'a vireso 
{Shah and Marten, JJ.) NAGINDAS Chabtl- 
DAS V. Emperor. 42 Bom. 434 = 

20 Bom. L.R. 388 = 43 I C. 803 = 

19 Cr. L.J. 3B9. 

__Ss. 113 and 122-~Encroachment for 

over 12 years'-Statutory conditions—Strict 
compliance essential. 

Under Ss. 113 and 122 of the Bom. Dt. Muni. 
Aot, it is immaterial if the enoroaobment 
existed for more than 12 years. The statutory 
oonditioDS for exeroising power under either 
section must be shown to exist. {Scott, C.J. ana 
Heaton, J.) The dakobe Town Municipa¬ 
lity V, anupram Haribhai Travadb. 

38 Bora. 13 = 21 I.C. 313 = 13 Bom L.R. 833. 

;_Ss, 122 and 153— Projection—Notice 

to remove — Disobedience — Penalty, 

Where an aooueed was served with a notice 

under 8. 122 of the Bom. Dt. 

remove an otla and was convicted under 8. loo, 
held that the accused cannot be convicted under 
8. 155 of the Aot of having disobeyed a lawful 
order, 8. 122 gives no power to a Municipality to 
issue a notice to a person alleged to have effeotea 
an encroachment to remove it. Although the 
Munioipality may send such a notioB, it is not a 
notice under the section, such a notice might 
be sent as a matter of courtesy, preliminary to 
the Municipality taking action under the 
powers given them by the seotion to remove 

the encroachment themselves. (Maoleod,Q,^ ana 

Coyajee, J.) Atmabam Bhamji 

94 Bom.L.R. 384 = 66 I.C. 817 = 

23 Or.L.J. 321 = 1923 Bom, 30 (1)- 
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-S. 122— Public street—Encroachment 


—Adverse possession* 

The site of an enccoaohmeat oa the public 
street existing for over thirty years, no longer 
forms part of the street but belongs to the party 
V7ho has been in adverse possession thereof and 
the Munioipality oannot take action under 
S. 122 of the Aot. {Maoleod G.J. and Shah, J., 

DubitantBi) abajtRaghu v. JaIiGAOn Muni¬ 
cipality. 22 Bom L.R. 1028. 


-;-S. 122 —Verandah standing on part of 

public street. 

When a verandah is standing on part of a 
public street for more than thirty years the 
Munioipality oannot issue notice under B. 122 
for its removal as the owner of verandah gets 
title to the site under it by virtue of B. 28 and 
Art. 146-A, Limitation Aot. (Maoleod, G.J. 
and Beaton, J.) Tayabadi abdullahbhai v. 
Dohad Municipality. 58 I 0 326 = 

22 Bora. L.R. 951. 


S. 142 (1) 


A person found selling at a beef-stall meat 
unfit for human oonsumption may be ordered 
by the Munioipality to destroy the unwhole¬ 
some meat but the Magistrate oannot oonviot 
the person under S. 142 (1). (Shah and Kajiji, 

JJ.) Emperor u. Hui aboo. 

22 Bom. L.R. 889 = 58 I C. 157. 

21 Or.L J. 733===45 Bom. 193. 

-S. 145-A — Permission to build on old 

wall—Pulling down a wall—Withholding of 
permission* 

Plaintiff wanted to build another storey on 
his western wall, and got permission. According 
to a oompromise in a dispute with his neigh¬ 
bours he agreed to build further back to which 
the Municipal Gonlmittee did not give permis¬ 
sion. The plaintiff therefore began to follow 
out bis old plan to which the Munioipality 
objected. Held, the objection was factious. The 
Munioipality was not entitled to objeot to the 
rebuilding of the old wall where it stood with 
the addition to whiob it bad given permission. 

{Macleod, G.J. and Shah, J.) The Bandra 
Municipality V, JOHN C» De. Mbllo. 

1922 Bom. 432 = 1922 Bom. 344 (1). 


— S. 1^1—Ingredients of offence* 


Pot a conviction under the section, it should 
be proved (i) that a notice has been given 
to accused under sub-seotion (1) and (ii) that 
he uses the plaoe in question or permits it 
to be used in the manner specified ; the mere 
(aot that notice in due form was given regard¬ 
ing the user of the place on a particular date 
oannot be oonolusive evidence that there has 
been user of the plaoe in such a manner as 
to be a nuisance after that date. (Eawceit, J.O» 

and Crouch, A.J.O*) Luindaram v* Karachi 

UNIOIPALITY. 8 S.L R. 238 = 28 I.C. 111 = 

16 Or. L.J. 258. 
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S. i5±—Notice^Conditions. 


A6 




A notice under S. 151 oan be issued by 
the Municipality if it is satisfied that the smell 
which issues in the ordinary course of working 
the factory with ordinary oare is so offensive 
as to cause annoyance to the neighbourhood. 
If annoyance is caused only by reason of impro¬ 
per user it must be actually dangerous to life, 
health or property. {Crouoh A.J.G ) PAHLAJ- 
RAI CHAPUMAL V* KARACHI MUNIOlPALTY. 

9 I.C. 886 = 5 S L R 11. 


S. 151 {!)—Nuisance —Lime kiln 




Order by Municipality—Interference by Civil 
Court* 

A Distriot Munioipality oan under 8. 151 re¬ 
quire the owner of a lime-kiln within Munici¬ 
pal limits to desist from carrying out or 
allowing to be oarried out the intention to use 
it as a lime-kiln if it thinks that it is or is^ 
likely to be a nuisance to the neighbourhood. The . 
Civil Court will not interfere with that power 
unless the Munioipality is shown to have exet- 
oieed it in an improper manner. It is only (or 
the purpose of seeing whether the Municipality 
has exercised its power in the proper way that 
the Court will oonaider the evidence to see what 
steps the Munioipality took before it issued the 
notice. The Court will not however deal with 
the question whether what is complained of by 
the Munioipality is likely to be a nuisanoe and 
oonsider whether that particular use of land 
within the Municipal limits is a nuisanoe or is 
likely to become a nuisance to tbe neighbour¬ 
hood. (Macleod, G.J.) NUR MAHOMED GULAM 

Rasul u. The Burat City Municipality. 

57 1 C. 988 = 22 Bom. L.R. 838 = 44 B. 788. 


S 151 (1) (o)— Applicability of—Fac 


lory. Meaning of* 

In order that S. 151 (1) (o) may apply, it *0 , 
necessary that an objectionable smell must 
arise in the usual course of the working of 
the manufactory. It is not sufidoient if snob 
emell may arise from negligent user. A flout 
mil! worked by a oamel is not a manufac¬ 
tory within the meaning of S. 16^ (o)t 
{Crouch, A.J.G.) PAHLAJRAI CHAPUMAL 
V, KARACHI MUNICIPALITY, 9 I.C.<886^ 

9 S.L.R. IL 


SB. 160 and 22—Power to act* 




r 


jk 


Where a party is precluded from exercising 
power under 8. 92 of the Aot B. 160 is in- 
applioable. (Fawcett, J.C. and Bayniond, A.J.O.) 

HEMUMAL HABPALMAL V* COMMITTEE OP 

Management, Hyderabad. 88 1.0.891 = ^5 

li S L R. 22. 

-S. 160 (3)—Order of District OoMM-u 

under—Can be extcuted as a decree* - \ 

An order of the Distriot Court under B. 
of the Bombay District Municipal 
1901, oan be executed as a fieoree. -It 
neoesaary to make an application to the Oourt 
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to pua m daoree io aoQoidanoe with the award. 

(Moeleodi O.J« and Orumpi J.) The Broaoh 

OMY MUWOIPAMTYv. GUIiAM RASUEi. 

88 Bom. L.R. 308-72 1 0. 636-47 Bom. 

664-1923 Bom. 289. 

8.160 (3)—Decision of Dt> Court— 

Revision* 

An application for revision is not allowed from 
the decision of a District Court under ol. 3 of 
8. 160. [Batchelor and Shah, JJ ) MUNIOI- 

PAliITY OF BEtiGAUM t). RUDRAPPA SUBBA 

RAO. 40 Bom. 509 = 34 I C. 21- 

18 Bom. L.R. 340. 

-S. 160 (3)—Order under—Appeal* 

The remedy suggested by a statute for the 
enforcement of the new rights oreated by it 
must be followed. Right of appeal cannot be 
assumed in every matter brought for oonsidera- 
tion before a Judge, unless such a right is 
given by a statute or its equiv'ilent authority. 
Hence no appeal lies from an order passed by 
the District Court under B. 160 (31 of the Aot 
as it is not a decree, beoauee it is made under a 
special jurisdiotion created by the Act which 
does not call it so and not under Civil jurisdic¬ 
tion. [Chandavarkar and Hat^ward, JJ.) Chun- 

LtiAli ViRIOHAND V, AHMBDABAD MDNIOI- 

PAIiITY. 38 Bom. 47 = 12 I G. 840 = 

13 Bom. L.R. 9S8. 

-S. 160 i3)— Acquisition of land — Tern- 

porary boom—Fancy value* 

In awarding compensation for acquisition ol 
land under B, 160 (3) of the Aot a boom 
in prices of lands existing owing to cer¬ 
tain extraordinary oiroumstanoes must be 
taken into account in estimating the market 
value of the land to be acquired. Where a 
portion of laud acquires a fancy value as being 
necessary for widening a street, no oompensa- 
tion is allowed for the severance of the same. 

(Crouch, A.J.G.) The Karachi Municipa¬ 
lity n. Khatan Mad Hiranand. 

27 1.0. 328 = 8 S.L.R, 126, 

-S. 161 {2) —Order of Magistrate—Re- 

vision—High Court* 

The Magistrate referred to in 8. 161 (2) of 
the Bombay District Munioipalities Aot is an 
inferior Criminal Court, and his orders are 
liabio to revision by the High Court. {Heaton 

and Shah, JJ.) In re Dinbai Juibhoy Kham- 

43 Bora 864 = 52 I G 670 = 

20 Gp. L J. 702 = 21 Bom. L.R, 773. 
S, 167— Deposit by contractor — De- 

_ _ m. m mm. ^ M 


ductionfrom, by Municipality—Suit io recover 
is governed by section* 

B. 167 governs a suit to reoovet the amount 
deducted by a District Municipality for the 
^iQD-perfotmanoe of a contract from the deposit 
made by the contractor for the due per¬ 
formance of his contract entered into with the 
'jUtnnioipality. [Macleod, O.J. and 8hah,Jt) 

HABAM V. CITY MUNIOIPADITY. POONA. 

641.0. 357 - 23 Bom, L. R.881. 




BOMBAY GHNBRAL GLAUSES AOT (I of 
1904). 

-S. 167—*' Anything done or purport^ 

ing io be do«e"—Suii for injunction against 
Municipality—Notice, if necessary* 

The * expression anything done or purport¬ 
ing to be done in 8, 167 applies only where 
something has been done and not where there 
is mere apprehension that something will be 
done; therefore a suit against a Munioipality to 
restrain an apprehended injury is not bad 
merely beoauee no notice as required by the 
seotion was given as in such a case no notice is 
neoessary, (Kemp, A.J.O.) VIRJI v. THE KARA¬ 
CHI MUNICIPALITY. 86 10. 327 — 

44 S.L.R. 46. 

-S, 167 —Suit on contract — Section, it 

applicable* 

S. 167 of the Bombay District Munioipali¬ 
ties Aot does not apply to an aotion brought 
on a contract. {Fawcett, J.G.I MUNICIPALITY 
OP TaTTA V, ASSANMAL OHANDOOMAL, 

29 I.G, 597 = 8 S.L.R. 294. 

-S. 167—Sut^ for injunction — Notice, 

Under 8, 167 of the Aob no nobioe is neoes- 
aary before a suit for injunotiou is brought. 4 
I.C. 1156, foil. [Crouch, A.J.G.) MAHOMED 
ALi EssAJi V, Karachi Municipality. 

20 I G. 872 = 7 S.L.R. 31. 

-S. 188, sub-S. 1— Permission to build 

cannot be nfused for an indefinite time. 

The aooueod applied to the Notified Area 
Committee for permission to build on his plot 
of land, but the Committee, purporting to aot 
under r. 27 (5) of the Rules framed by the 
Government of Bombay, under S. 188, sub- 
8. (1) of the Bombay District Municipal Aot, 
1901, gave a model reply, “Permission refused”. 
After waiting for one month, the accused built 
up his house, for which he was oonviobed 
for building his house without permission. 
Held, reversing the oenviotion, that the 
model reply in question wa-i nol proper as it 
refused permission for an indefinite period and 
all that the Cemmitteo could do under the 
rules was to pass a provisional order directing 
that for a period, which should not be longer 
than one month from the date of such order, 
the intended work should not be proceeded with. 
{MacUod, C J., and Shah, J.; ARDESHAR 

jiVANji MiSTRi V. Emperor. 

24 Bom. L.R 102 = 66 I.C. 331- 
23 Or. L.J. 267 = 1922 Bora. 221. 

BOMBAY GENERAL CLAUSES ACT (I of 
1904). 

- Person —Meaning of. 

The word “ person ” in 8. 87 includes the 
Board, any officer or servant of the Board and 
any person acting under the orders of the 
Board. Therefore a suit brought against the 
Port Trust for anything done or purpor||iDg to 
have been done in pursuanoe of the Act must 
be brought within 6 months from the aoorual 
of the cause of aotion. (Leggait, A.J.C.) 

Prag Nabain Bargava V. Karachi Port 

Trust. io l.o. 972 = 4 S.L.'R. 236. 
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BOMBAY HEREDITARY OFFICES ACT (III 

of 1874). 

- Application to set aside alienation 

Effect. 

An application under the Act to set aside an 
alienation does not prevent adverse possession 
from oontinuing. ^Sco^^ C.J. and Beaman^ J.) 
MAGAISCHAND P, VITHALRAO. 

37 Bom. 37 = 17 I.C, 148 = 

14 Bora. L.R. 793. 

- Ss.4 and iS~Civil Courts—Mahar 

vatan—Suit by villagers to restrain mahars 
from taking away skins from dead animals-— 
Bombay Revenue Jurisdiction Act (X of 1876), 
8 . A (4), 

Plffa. residing in a village, sought an injunc¬ 
tion to prevent the skins of their dead animals 
being taken away by the delts. who ware vil¬ 
lage Mahars and claimed the right of taking 
away the ekins as vatandars. Eeld^ that the 
question, whether it was or was not a Mahar 
Vatan, as contended for, was within the 
jurisdiction of the Civil Courts and that the 
pIfEs. would be entitled to an injunction unless 
the Mahars should succeed in showing that 
it.was a hereditary office as alleged by them. 
(Beaton and Hayward, JJ.) BAVLA v, 
SANTYA. 43 Bom. 277 =>48 I.C. 224 = 

20 Bom. L.R. 993. 

- —S. 4— ‘Vatan Family'— Succession, 

A vatan family means the descendants of a 
oomnion progenitor who v/as a vatayidar and the 
male descendants of the brother of the grantee 
of the vatan property do not succeed in pre¬ 
ference to the female desoendants of the 
grantee of the vatan under 8. 2 of the Bom. 
Act V of 1886. (ScofC C. J. and Beaman^ J.) 
Bat Laxmi V, Mohan Lal Jamiet Ram. 

41 Bom. 677 = 42 I.C. 460 = 

19 Bom. L.R. 780# 

-S. 5 —Decree—Executiont 

Provision for payment of mortgage amount 
by Vatandar mortgagor by payment of annual 
sum out of profits or mortgaged lands is 
inefieotive against the Valandar’s heirs after 
the death of the Vatandar. (Fawcett, J.) 

Ganesh Eknath KAULGI V. bhawsaheb 
Bhawanbao. 46 Bora. 345 = 64 1 0. 208 = 

23 Bom. L.R. 1037 = 1922 Bom. 110. 

-S. S—Sale in execution of a money 

decree against vatandar will bind reversioner. 

Where in execution of a money decree against 
a vatandar, his vatan lands were sold after his 
death and purchased by another vatandar of 
the same vatan, who obtained possession from 
the widow, held the* sale in execution would 
bind the reversioners, as the alienation was a 
valid ope for legal necessity under B. 6 of the 
Bombay Hereditary Offices Act. (Macfeodi O.J. 
and Shah, J.) Ganesh Bamohandba Kul- 

KABNl P, LAXMIBAI VENEATESH NABAYAN. 

46 Bom. 726 = 24 Bom. L.R, 249 = 
61 I 0. 209 = 1922 Boro. 96. 


BOMBAY HEREDITARY OFFIOB8 AQTmtP 
ofl874), S, 9. * 

-—S. S^Mortgage decree^Provitim ipr 

payment out of profits—ApplimHan in esecuttof^- 
for recovery of whole from other properly does 
not lie. 

Where a mortgage decree, provides satisfaction- 
of the mortgage debt by payment of an annual' 
amount out of the profits of the mortgaged^ 
lands it is not open to the deoree-holder to 
apply to execute the decree, to recover the full- 
amount by sale of other property in the handa 
of the judgment-debtor. (Fawcetty J.) GanesB: 
V, Bhans Saheb. 64 I.O. 208= 

23 Bom. L.R. 1037. 

— ^ —S. 5—Mortgagee — Rights, 

Under 8. 5 a mortgage of Vatan lands is^- 
valid during the life-time of the mortgagor only 
and on his death, the mortgagee in poBsession,- 
becomes a trespasser with his lien of mortgage. 
{Shah and Crump, JJ.) KRISHNAJX BAEHARAM- 

V. Kasim Mohiddin Baheb. 

22 Bom. L.R. 388 = 75 I.C. 76 = 44 Bom. 800^ 


-S. 5—Vaian—Collector levying JuU 

assesspient—Sale in execution. 

Where in oonsequence of a sale of vatan landS' 
in execution of a decree against vatandar the 
Collector levied the full asseasmeDt and assigned' 
it for remuneration of service, the land doeS' 
not by reason thereof lose its character as vatan 


property. The purchaser at Court sale of vatan 
land in execution of a decree against the 


vatandar acquires only the right title and in-- 
terest of the judgment-debtor and on the death 
of the latter his right under the Court sale-' 
ceases, (Chandavarkar and Batchelor, JJ.I- 
BHIVRAM V. Mahadev Narayan. 


37 Bom. 81 = 17 I.C, 170 = 14 Bom. L.R. 797. 

\ 


—- Ss, 9, 11 and 11-A— Alienation of 
Vatan—-Declared void—Assessment to Btvenue^^- 
— Default — Forfeiture — Limitation, 

The defendants, predeoessor-in-title alieoated 
his vatan land to plaintiff and died aubse-' 
quently. The defendants applied to the 
Collector to take proceedings for the protection 
of the vatan. Acting under S. 11 of the Bombay' 
Hereditary Offices Act the Collector made a^ 
declaration on 6-l0-1904i that the alienation 
was null and void, The Collector resolved to* 
assess the land at a full rent and on 6-7-1908^ 
the Colleotor held further proceedings and 
assessed the land at a rental of Rs. 76 per 
anuum. On 15-3-1916, the Collector ordered^ 
forfeiture of the land owing to the default of 
the plaintiff in payment of arrears of rent then 
due. The plaintiff sued for a declaration that 
the order of forfeiture was invalid on 
ground that the rent was due from 6-7-190^ 
when the aseeEsment was fixed and on thair 
footing, no arrears of rent had beooma due. 
Held that the assessment of land was an altars 
native to the summary resumption of posseai" 
sion and the order that the land was liablait^ 
assessment, means assessment from the date^w 
the order: that S, 9, ol. I Of the Aot provide® 
that an order giving the vatandars profits w 
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BOIIBiir HBItBDITART OFFICES lOT (III 
of 1874), S. 

the vafcan Bhoold have efieot from the date of 
the Qokleotot’a order, and there was nothiog in 
Si 11-A oI the A.ot to the contrary; and that 
the plaintifi'o salt was barred by limitation 
under Art. 14 of the liimitation Ao^. {Pratt 
and Fawcetit JJ.) Dhondi Bubhane v. 
Bborbtary of state for India. 

25 Bora. L.R. 785»1923 Bom. 478. 

- "S. 11 A —Order of Collector is an order 

under —BomOav Revenue - Jurisdiction Act, S* 4 
(o), para. 3 —High Court cannoJ interfere* 

An order of a Oolleotoc under 8. II (a) of the 
Act directing a levy of full rent is an order 
within 8. 4 (a), para. 3 ol Revenue Juria^dlotion 
Aot and therefore the High Court has no 
juriadiotion to interfere with the order. 
(Macffiod, O.J. and Shall, J.) Dattatraya 

KESHAV V, liAXUMAN CHIMNAJI. 

64 1.0 7»23 Bqra. L R. 581. 
-S. 11-A—Duff/ of Collector, 

An order by the Oolleotor declaring an aliena¬ 
tion void and authorising recovery of posses¬ 
sion by the applicant is opposed to the Aot as 
the CoUeotcr can only re=iume possession or 
assess the land. (Sccitt C.J., and Beamon^ J.) 


BOMBAY HIGH COURT OlYIL OlROULARBc 
Oh. YIl, R. 69. 

suit by the Mahar Vatandara to roBiraiu the 
villagers of* th.eir village from delivering the 
oaroases of dead animals and pacing baluta to 
the mangs. (Shaht A.G.J, and Cruynp* J-) 
Mahadu Kashib V Krishna Tatya Mahar. 

. 24 Bom. L R. 917-68 LC. 746- 

1922 Bora. 410. 

■ S, 36— Oivil Court — Declaration. 

A Civil Court has jurisdiction to try a suit 
for dooiaration that the plff. is the nearest heir 
of the deceased vatandar. (Sco/i, C.J. and Shah 
J,| BhaNKER Bi^BAJI KULKARNI V, DATTAT¬ 
RAYA BniWAJl, 40 Bom. S3 = 8X) I»0. 92B — 

17 Bom, L.R. 725. 

-S. 67 (d)— for a declaration—Bar 

I of suit. 

The seotion bars a suit for a declaration* 
that plfi. is the head of a vatandar family and 
1 is thus entitled to share in vatan and the suit 
is th'^TSforo not cognizable by Civil Court. 
(Chandavarkar and Batchelor^ JJ ) JlWAJI 

Sambhaji Kambli V. Fakir Babaji Kam- 
i bijI. 38 Bom. 420 — 15 1 0. 840 — 

14 Bom. L,R. 396. 


MAQAN OHAND V VITHAD RAO. ! 

37 Bom. 37-17 I C. 148 = 14Bom. L.R. 793. 

-S 18—Faian property. 

In the ease of Vatan pcoperty, the distinc¬ 
tion between grants of the royal share of the 
revenue and the grants of the soil cannot be 
conveniently made without detriment to the j 
statutory resiriotiou on the Vatandat’s power i 
of alienation and ehould not hemsde unless it 
is clearly justified by the terms of the grant. 
iShah and Hayword, JJ.) AMRIT Vaman v* 
Hari GOYIND. 44 Bom. 237 = 36 I.C. 411 = 

22 Bom. L.R. 275. 

-S 18 — Hereditary office di pule — 

Maharki Vatan-^Arbitration — Award* 

Under S. 18 of the Bombay Hereditary Offices 
Aot, 1874, a dispute as regards a Mahaiki Vatan 
was referred to a Panchayat, The parties how¬ 
ever failed to.nominate the panohas and there¬ 
upon the Deputy Collector asked the Mamlatdar 
to appoint them but the latter in hie turn 
issued orders to th-o Head Karkun to get two 
panohas appointed by each party and himself 
to aot as sarpai:ob. The Mahars appointed 
their panohas but tbe villagers deolined to do 
so. When this fact was brought to the notice 
ol tbe Mamlatdar, he ordered the Head 
Kaikun to appoint two panchas under S. 18, 
The panchas were so appointed and the panoh* 
ayat thus constituted made tbe award which 
was submitted to the Mamlatdar and was in 
. due course approved of by the Deputy Collector. 
In a suit questionirg the validity of the award 
Safd,that the Panoh was not oonstituted accord¬ 
ing to the procedure prescribed by 8. 18 of the 
Bombay Heriditary OfiSces Aot and the award 
was invalid. Having regard to 8* 18 ol the Aot, it 
is not oompetent to a Civil Court to entertain a 


BOMBAY HIGH COURT CIVIL CIRCULARS. 

-Ch. I, R. bb—Expenses of witnesses— 

Pleader^ if entitled to special rate. 

It is open to a witness to show that there are 
peculiar circumstances which eotitle him to 
demand subsiatanoe money or travelling allow¬ 
ance at a higher rate. The law does noe allow 
for any special fee for witnesses in the District 
Courts on account of their status. It is difierent- 
if a witness is called as an expert. A pleader 
who is merely called to give evidence as to what 
bad occurred in a previous suit in which he was 
a pleader is not entitled to any special tato of 
Bubsistance allowance. (Meefeod, 0. J. and 
Shahy J.) Vali asmal V. Madji. 

46 Bom. 89-23 Bom. L R. 898- 

64 I.C. 78 = 1922 B. 116. 


-Ch. II, R. 91 (lb) (c)-~Execution of 

decree by Collector—Leave to bid and set off 
deerte amount — Applicatio7i, 


Where a decree is transferred to a Collector 
for execution, he has power to grant permission 
to the holder ot the decree to bid for the pro¬ 
perty but it is the Civil Court alone that can 
give permiesiou to sec oS the decree amount. 
(Macleody C J. and Heaton^ J.) MARTAND 


TBIMBAK V. DAYA APAJI. 

22 Bom. L.R. 106-85 I.C. 327-44 B. 346. 


_Ch. yil, R« b9—Execution sale — 

TVhat passes —Sow’s interest. 

In order to pass valid interest of a minor of a 
joint Hindu family, to its purchaser, the rule 
requires ihe mention of such oiroumsfcanoes in 
the proclamation. Where through a mistake r> 
oertifioate of sale in execution contained the 
property of the minor sons, of which a slip was ^ 
added to the prooUmation, the sons’ shares did 
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BOMBAY HIQH COURT RULES (APPEL- BOMBAY HIGH COURT RULES (OmOtVm^ 
LATE SIDE). R, 1. SIDE), R 130. 


not pass to the purchaser. {Maeleod. O.J. and 
Beaton, J.) SHANKAR GOVIND v, PARASHA- 
RAM JANARDHAN. 68 I.C. 391- 

22 Both* L*R. 970. 

BOMBAY HIGH COURT RULES (APPEL¬ 
LATE SIDE), 

—I-R- 1— Single Judge—Power to stay 

suit pending in the mufassal, 

A single Judge on the Original Side of the 
High Court is not competent to stay the hear¬ 
ing of a suit pending for trial in a Subordinate 
Judge’s Court in the mufassal unless authoris¬ 
ed to do so by a rule. (Scoff, C.J., Batchelor, 

Macleod, Shah and Hayward, JJ.) Narayan 

VlTHAL V* JANIBHAI SiTARAM. 39 Bom. 604 = 
30 I C. 560 = 17 Bora. L.R. 65S (F. B.). 

-R. 63—P/eader’s fee—Assessment o/.i 

For assessing the Pleader’s fees, an appeal to 
the High Court from a preliminary decree 
adjudioating the status of a party as an agri¬ 
culturist, is regulated neither by 8. 62 of 
Regulation (II of 1827) nor by 8. 6 but by Rule 
65 o/ the Appellate Side Rules of the Bombay 
High Court. (Batchelor and Rao, JJ.) Mano- 
HAR Ramachandra Hinge v. CoriiiECTOR 
OF NASIK. 37 Bora. 303=17 I.C 964 = 

14 Bom. L R. 1190. 

——R 107— Scope of. 

Rule 107 of the Bombay High Court Rules 
falls under 8. 27 of the General Glauses Act, 
(1897). If a summons sent by registered post 
is refused by deft, he does so at his own risk. 

(Beaman, J.) Roopchand Rangildas v, 
Haji Hussein Haji Mahomed Budagar. 

16 Bom. L.R. 204 = 24 I.C. 437. 

BOMBAY HIGH COURT RULES (ORIGINAL 
SIDE). 

-R* 62 — Single Judge — Power to stay 

suit pending in the mufassal 

It is not competent to a single Judge of the 
High Court exercising the ordinary original 
civil jurisdiction of the High Court to stay the 
hearing of a suit pending trial in the mufassal 
in a Subordinate Court. (Scott C>J., Batchelor, 
Macleod, Shth and Hayward, JJj Narayan 

VlTHAL V. JANKIBHAI SiTARAM, 

39 Bora 604 = 30 1 0.560 = 
17 Bora. L R. 635 (F.B.). 

-Rr. 81 and 321— Application for short 

notice* 

According to the Bombay practice applica¬ 
tions for short notice should be made to and 
disposed by the ProthonoUry, (Heaton, 3.) 

MooRji Maneck V. Passu Parbhat. 

86 Bom. 418 = 16 I.C. 388=14 Bom. L.R. 629. 

' — ——Rr. 103 and 106— Defendant not filing 
written statement^Defence, 

Rules 105 and 106 of the Bombay High 
Court Rules (Original Side) do not preclude a 
deft*, who has not filed bis written statement, 


from defending the suit extempore at the 
hearing. (Beaman. J.) JAYANTI LAD o. Hag^ 
NATH. 19 I G. 93 = 13 Bom. L.R. 126» 

t' 

-R, 118—Cottnfer-cZaim—Sef-o/f—Bar 

of limitation—Effect on* 

A defendant can plead set off or oounter-olaim 
as a cross claim but the set off must have aziBen 
out of the same transaction and be for an 
ascertained sum while oounter-olaim need not 
arises out of the same transaction. If the plff. 
pleads limitation in case of set-off he must prove 
that it was barred at the time of the institution 
of the suit. But in the case of oounter-olaim it 
will do if be proves that it was barred by limita¬ 
tion at the time of pleadings. (Miller, J.) 
NAJAN AHMED HAJI ADI V. BADE MAHOMED 

Peer Mahomed. 24 Bom. L.R. 998= 

1923 B.113. 

-R, 118— Sef off and Counter claim. 

Distinction between set ofi and oounter'olaim 
is of the greatest importanoe when a claim for 
unascertained damages is allowed as set off or 
oounter-olaim. (Macleod, C.J. andCoyajee, J.) 
VlTHALDAS GUDABDAS V, HYDERABAD 
SPINNING AND WEAVING OO , LTD. 

24 Bom. L.R 328= 
47 B. 182=67 I.C. 326 = 1923 B. 24. 

-Rr. 127,128 and 129 — Third party notice 

— De/t* outside the jurisdiction of the Court— 
Leave of Courts—Letters Patent (Bom,), Cl 12. 

The Court on summons for directions in a 
third party r-otioe does not decide any question 
of jurisdiotion and from the faot that the Court 
gave direotion it oould not be assumed that the 
Court decided the point of jurisdiotion. The 
order of the summons for direotions merely 
enables the third party to ooma into the suit 
as he was an added party deft, and then it was 
open to him at the trial to raise any issue 
which an added deft, was entitled to raise* 
Leave under Clause 12 of the Letters Patent 
oould not be presumed to have been given 
beoause, before it oould be assumed that leave 
has been granted under Clause 12, it must be 
proved that an ,application was made to the 
Judge under 01. 12 and if the Judge made 
the order, it should appear olearly on the face 
of it that ha was giving leave under Clause 13 
of the Letters Patent. A successful deft, is 
entitled to his costs of the suit and the third 
party proceedings as well. Per Macleod, G.l» 
When a deft, asks the Courts to issue a third 
party notioe in a oaoe in which leave has to be 
obtained under Clause 12 an application should 
be made to the Judge for suob leave to be 
endorsed on the notioe in the same way as it is 
endorsed on a plaint. (Macleod, O.J. 

Beacon. J.) Karim Edahi Shbti w. SHBB* 
AHMED Haji Mir Ahmed. 

#8 B. 24 = 69 I.C. 28 = 22 Bom. L.R. 663. 

J 

-Rr. 130 and 131 —Directiona to third 

party—Order of refusal is not ajuigmeni^ 
Appeal. 
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BOUbIT HIGH COURT RULES (ORIGINAL 
SIDE), R. 211, 

An otder letusiog direction under Br. ISO and 
18 L ia not a judgment within ob. 16 of the 
Lettera Patent and is not appealable. {Meats, 
O.J, and Fawcetit J.) Gharandas Ohatur- 

BHUJ V. PITAMBHAR DAS. 

28 Bom. L.R. 1169 =>89 1 0. 988» 

49 Bora. 428. 

- R. 914—OHginoUng summons —Court 

can grant declaration that covenant for re¬ 
conveyance or pre~e7nption is void. 

It ia open to the Court to pass a declaratory 
decree in an originating summona under B. 214 
of the Bombay High Court Rules to the effoot 
that a covenant for re-oonveyanoe or pre¬ 
emption annexed to a sale-deed ia void as 
infringing the rule against perpetuities. (Mac- 
ffoi, C.J. and Kanga, J.) Dinkarrao Gan- 

Patrao V. Narayan. 24 Bom. L.R. 449 = 

1922 Bom. 84. 

* 

R, 218 — Originafivg Sum^nor.s^Ques- 
tio7i as to existe7icd of partnership. 

The question as to the existence of a partner¬ 
ship (which ia denied) is not one that can be 
disposed of on an originating summons. 
{Mulla, J.) BX3KHANAND GURUMUKHUAI V. 
BHIMRAJ R. POTDAK. 25 Bom. L K. 390 = 

73 I.C. 234 = 1923 Bom. 391. 
_R, Originating Summons—When 


BOMBAY IRRIGATION ACT (YIl of 1879), 

S. 28. 


on the legal 
(Heaton, J.) 

BHAT. 


interpretation of the said rules. 
MOORJI MANAK V. Pasu Par- 
$6 Bom. 418=>1& 1.0. 688» 

14 Bom. L.R. 629. 


— R, 819—Scope of. 
The words *' as the taxing 


proper. 

An originating summons is not the proper 
prooedure to be adopted where the disputed 
faots ate of euoh complexity as to invjDlve a 
considerable amount of oral evidence. dO Ch, 
D. 291, 296 and 43 Ch. D. 398, ref. iPratt, J.) 

VITHADDAS V. DUDSUKHBHAI. 63 I C. 680 = 

21 Bona. L.R. 972. 

_Rr. 253 and 2^6—Receiver—Accounts 

_ Court can go into question of amendment of 

decree. 

The Court can enter into questions regarding 
the Receiver’s accounts even although the suit 
may not be pending, especially where the 
decree is preliminary with regard to the 
Receiver taking certain action and passing his 
accounts. In such oases R. 258 of the Bom. 
H. G. Rules applies, namely, in every decree 
and order that is not final, liberty to apply 
shall be implied. It is open to the party 
interested to apply in regard to any question 
that may arise as to the Reoeivet’s accounts, 
so far as they are accounts in any liability 
subsequent to bis appointment as Receiver to 
take efieot; and to that extent R. 266 does not 
bar any alteration of or addition to the terms 
of the preliminary decree. {Faivcett, J.) 

KiSHBN Prasad and Co., Ltd. v, Fuddu- 

MAL HIBADAD. 29 Bom. L.R. 888 = 

77 I.G. 171 = 1924 Bom. 166. 


R, 321— Practice. 

Applications to issue abort notice are made 
to and disposed of, by the prothonotary, ao- 
coiding to the established practice. It is based 


__ master shall in 

his discretion think proper to be nettled by 
council” used in rule 619 only refer to special 
affidavits. {Macleod, J.) BapuJI SORABJI 

PATEL V. BHIKUBHAI VIROHAND. 

31 I.C. 868 = 17 Bom. L.R. 924. 

BOMBAY HIGH COURT RULES (CRIMINAL 
SIDE. 

--Rr. 297 and ^99—taking of accounts 

—Poivir of Co7nmissio7ier to decide questions of 
law-CourCs jurisdiction to decide the qu€Siio7ts» 

The Commissioner on the Original Bide of 
the High Court can decide questions of law 
which arise while taking accounts. Parties to 
the Eoferenoe oannot ask the Judge to give hia 
opinion on questions of law which arise in the 
taking of accounts. The parties can only file 
exceptions to his report. (Macleod^ J.) LAXMI- 
BAI V. HUSSAINBHAI. 41 Bom. 719 = 

36 I.C. 618 = 18 Bom. L.R. 793. 

BOMBAY IRRIGATION AOT (YII of 1879). 

-Ss. 22 and 23 — Water-supply- 

Control over. 

Bs. 22 and 23 give control over the supply 
of water from the water-oouree. The right, 
however, to regulate water from a Govt., or 
public channel or canal, is the right of the 
Govt, alone. (Fawceitt J- G. and Kemp^ 
A.J.O.) NAWAZ ali Shah Pir Ali Gohar 
BHAH f. Rustcmali shah Muhbatali 
Shah. I.C- 225 = 14 S.LR* 53. 

__ B. Jurisdiction under—Service 

of summons and hearing of objections are condi¬ 
tions precedent. 

The' eervioe of eummons and bearing of 
cbjeofci'onB are conditions precedent to the exer- 
oiee of jurisdiction oonierred by the 8. 23, and 
failure to comply with tboso conditions makes 
an order made under it a nullity, nor is such 
an order protected by the theory of inherent 
juriediotion. {Fawcett, J.Q. and Kemp, A.J.O.) 

NAWaZALI BHAH V. RUSTOMALI SHAH. 

62 I.C. 225 = 14 S.L.R. 53. 

S. 2Z—Order of ColhctOT— Suit to set 
aside order. 

An order made by a Collector under B. 23 of 
the Aot falls within the purview of 8. 203 of the 

Bombay Land Revenue Code and is the order 

of the Oolleotor though it is a confirmation 
of an order of a Canal Officer. An appeal from 
euoh an order lies to the Commissioner and 
until presentation of the appeal, a suit to set 
aside the order is inoompetent. {Prattx J.C. 
and FawceiU A.J.O.) SECRETARY OF State 

V. JEBAM Das Khatonmal. 

' 19 1.0. 726 = 6 S.L.R. 241, 
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BOMBAY IRRIGATION ACT (YII of 1679 , 
S. 31. 

- Sa. 31 and 3B— Scope of, 

Seofeions 31 and 38 of the Bombiy Irrigation 
Act do not bar any suit for oompeosation for defi* 
oienoy of waker due to Govt Engioeet’a action 
against the Secretary of State. {Fiawceit, J.O. 

andK^r>, A.J.O.) GAsNGaramv. Secrktary 
OF State for India. 58 I.O. 769 (Sind.) 

-8. 31—Compenaaiion for interruption 

of water-supply^Deciaion of Collector—Civil 
Court has no jurisdiction. 

When Government fails to supply vrater for 
crops and the claim for compensation has been 
already decided by the Collector under 8. 95 of 
the Bombay Irrigation Act. Civil Courts have 
no jurisdiotion to entertain a suit for Uie same 
relief. Scope of the Act considered. tMacleod, 
CJ, and Shah, J,) VISHNU Vinayak Vazb 
p. The secretary of State for India. 

$6 Bom. 733==:21 Bom L.R. 264 = 

67 I C. 43^ig22..Bom. 8. 

BOMBAY EHOTI SETTLEMENT ACT (I of 
1880). 

__ .~~Khoti Lands —Transfer without KhoVs 

consent' 

When a Khoti tenant transfers land without 
the Khot’s oonsent it works as a forfeiture and 
the Khot can enter on the land as against the 
transferee. {Scott, C.J. and Eteatonf J.) HARI“ 
GANU BHAGNADE V. GANGADHAR VITHAIj 

GULAVNI. 37 I C. 299 = 

18 Bom. L,R. 446. 

--- —Ss. 8, 10 —Occupancy tenant—Adverse 

possession against—'K\xoV\, position of—Eject- 
jnent — Notice, 

An adverse possession of a khoti land of an 
occupancy tenant, extinguishes the right of the 
occupancy tenant to actual possession but not 
right to relinquish his occupancy right to the 
who, after due notice under S. 84 of the 
Bombay Land Revenue Code, is entitled to 
eject the person in possession. {Macleod, 0. J. 

and Fawcett, J.) Vishnu Bhikaji v. Babda, 

49 Bom. 1001 = 61 I.G. 994 = 

23 Bom. L R. 411. 

--Sa. 9 and iO—Transfer of occupancy 

tenancy without consent is null and void. 

Deft. Nos. 2 to 4 occupancy tenants of Khot 
lands having transferred without the oonsent of 
the Khot their oooupanoy rights to deft. No. 1 
the plfi. Khot claimed that defts. had thereby 
forfeited their oooupanoy rights and sued for 
recovering the possession of Khoti land : held, 
that the transfer having taken place before the 
amendment of the Khoti Settlement Act in 
1912 the oooupanoy rights had not been forfeit¬ 
ed owing to the transfer but that the transfer 
was null and void as against the Khot and 
deft. Nos. 2 to 4 still remained his oooupanoy 
tenants. (Macleod, O.J. and Shah, J.) DAMO* 
DAB RAGHUNATH KARANDIKABP. VASUDEO 
PARSHAK KBTKAR, 

44 Bom, 267=28 Bom. L.R, 102, 


BOMBAY KHOTI SETTLEMENT ACT-(I 
1880J. 8. 10* ^ 

-Sa. 9 and ±0—Khoti land—Tenant re¬ 
signing occupancy rights for consideration—- 
Effect of—Consent. , 

Defendant purported to resign his oocnpaney 
lights in a Khoti for consideration to the 
Piaintifi who was one of the K/tots. At the 
aanfb time a lease for five years was executed by 
the defendant. Plaiotifi sued defendant on 
the expiry of the lease and the latterimpngned 
plaintiff’s title. that, the alleged resigna¬ 

tion, was in effect a transfer and there was no 
valid transfer under B. 9 as the consent of the 
other Khots was not obtained. Both the parties 
being in pari deltc^o defendant was not estop¬ 
ped from showing the illegality of the title 
under S. 116, Eridenoa Act, There is no 
estoppel against an act of Parliament or in 
India against an Act of Legislature. {Beaman 

and Hayward, JJ.)* Shbidbab Badebishna 
WAIDYA V. Babajee Muda agarya. 

' 38 Bom. 709 = 28 I.G, 134 = 

16 Bom. L.R. 888. 

————S, 9— Occupancy right — Transfer- 
ability—Purchase in execution — Objection, 

A parohaeer acquires no valid right of 
ooeupanoy in a tenure purchased at an execu¬ 
tion sale after the creation of the ocoupanoy 
rights in a Khoti village the Khot of which 
consents to the transfer of the right by the ten* 
ant as the prohibition against the sale of snob 
right is applicable both to a private sale and 
one in an execution of a decree. Exceptions to 
these are (1) where the right of transfer is 
created by custom under S. 9. ; (2) where Khot 
in granting a lease has conferred npon the 
lessee this right at the time of creating the. 
tenancy. The objection as to tbe validity of 
the purchase of an oooupanoy right in a Khoti 
Village can be raised even for the Brst time by 
the Appellate Court, suo motu. {Chandavarhar 
and Heaton, JJ.) MAHADBO BamoHANDBA t’. 

Mahadaji Monshawar. 

121.0. g96 = I3Bom. L.R. 1167 

-S. Transfer includes simple mart; 

gage, " 

A simple mortgage is a transfer of the interest 
of the tenant within the meaning of the aeotioni 
Even payment by Khatedar of the mortgage 
amount prior to suit by Kbot does not destroy 
the right of Khot. {Shahi and Crump, JJ*) 

vasu Krishna Yenkavda v. Mahadhav 
RAO MORESHAB. 73 I.G. 880= - 

24 Bom. L.R. 1160 = 1923 Bom. 38 (1). 

-S. iO—Transfer of portion of KhoH 

land. 

If the permanent tenant of Khoti lands 
transfers a portion of it without the Ehot’s 
consent only the portion s? transferred, and 
not the entire holding, is at the disposal of the 
khot, under S 10. {Shah and Pratt, JJ<) 

MADHAVRAO MOREHSWAB BHANDARKAB tfi 

Kbishnaji Bbtubao Rane. 

16 Bom. 470 = 24 Bom L R. 181^ 

68 1.0. 277=1922 Bom. 247. 
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^OHBUY KHOII 8BTTLBHBNT JLOT (1 of 

ia80),B. 20. 

———B. 20 —Entry in settlement register-- 
'Value of* 

The tale of evidence laid down in 3. 20 that 
''the entry in the settlement register purporting 
to record the fact that the interest of any ooou- 
‘panoy tenant is not transferable shall be con- 
clnsive evidence, cannot apply where according 
to a judgment inter partes the person relying 
• on the section Is not an occupancy tenant. The 
*^aQt of the tenancy of the individual is not 
oonclusively settled by the entry. O.J. 

and Shah, J.) CHINTO n, Madhav, 

13 Bom. 868»511.0. 101«2l Bom. L.R. 861. 


- 8.21 

in BotkhaL 


Decision,* meaning of—Entry 


The Khoti Settlement Act nowhere provides 
that the mere entry in the settlement register 
of the name of a particular person as the 
oocupant of the survey number is either final 
and oonolusive or that it is binding upon all 
ftbe parties oonoerned, unless and until it is 
reversed or modified by a deoree of the Oivil 
Court, What is made binding by the provision 
of B, 21 is the decision of the Recording Officer 
and not a mere entry of a person’s name in the 
‘Settlement Register. Preceding sections 

make it clear that the mere entry of the name 
of some particular person as occupant was not 
intended to be included among those decisions 
of the Recording Officer. An entry in Botkhat 
is not a deoision. 3. A. No. 860 of 1914, Ref. 
(AfacZeod, O.J. and Coyajee, J*) Potphode 
U. YESHWANTRAO. 21 Bom. L.R. 323 = 

67 l.G. 822 = 46 B, 966 = 1922 Bora. 1329. 

——S. 21— JSntrp in revenue records—Not 
conclusive. 

The mere entry of the name of some parti¬ 
cular person as occupant is not a decision of 
thei recording offioe’whioh is finad. Decisions 
as to the class of tenure and as to the oompli* 
oated rights of the khots are oonolusive. 
{Heaton and Hayward, JJ.) Bhiva v. Babu, 

48 Bom. 469 = 611.O. 7 = 21 Bom. L.R. 330. 

83 {o)—humility td\ payment — 
Occupancy tenant. 

The liability of occupancy tenant to pay rent 
to khot is as laid down by 3. 33 (o) i.e., a fired 
proportion of gross annual produce of land and 
fruit trees, if any. {Scott, O.J. and Chandavar- 
kar, J.) VINAYAK BaLAKBISHNA V. SITABAM 
JANABDANi 37 Bom 284 = 17 I.C. 943«^ 

14 Bora. L.R. 1173. 

-—S. 40 (a)—Rules under R, 8—Legality 

of. 

Rale 8 is not ulra vires. The rules made 
nuder this seofeion regulate the appraisement 
of orops which when not done according to 
rules must be only based on the admission of 
the tenant. (Scott, O.Ji and Chandavarkar, 
J.) 87 Bom. 284 = 17 I.O. 943= 

14 Bom, L.R, 1173. 


BOMBAY LAND REVENUE CODE (Y of 

1879), S, 12. 

' S. 3 (2) and 8. 217 —Holder of Vatkas 
Land — Meaning of—Uses of waste by rice 
tenants, 

A person who wants to olaitu the benefit of 
3. 217 of the Land Revenue Code must show 
that he was a ’^holder” within the meaning of 
3. 3 of the Code at the date of the Settlement. 
Mere user by rice lands tenants of adjoining 
waste land with the leave and permission of 
the Inamdar does not» make them holders of 
Varkas land, C.J. and Russell, J.) 

WASUDBO LAXMAK V. Govind Mahadeo. 
36 Bom. 318= 14 LG. 473 = 14 Bora. L.R. 124. 

-S. 3 (19 )—* Alienated village*. 

Where a kowl granted certain lands to the 
grantee for 99 years on condition of paying 
assesement on land already under cultivation 
and within fifty years to bring under cultiva¬ 
tion the remainder and some occupants in the 
village built houses on lands comprised in the 
kowl and Govt, imposed extra assessment and 
the grantee also claimed to impose extra assesB- 
ment on the ground that it was an alienated vil¬ 
lage within 3. 3 (19). Held that the land was 
not an alienated village” for wbioh it is not 
necessary that ownership of Govt, with respect 
to land Revenue must be transferred, In this 
particular case the kowl was only a lease and its 
object was only agriculture and as the grantee 
was to consider himself a farmer, the village 
came under the operation of the Code. {Chand- 
avarkar and Hayivard, JJ.) Haji Abdudea 

HAJI SUMAR V, SECY. OF STATE. 

33 Bom. 462«12 I 0. 369 = 

13 Bom. L R. 863. 

- 38.3 (20) and 217 —Alienated village 

— Survey — Settlement—Holders of land. 

Though the grant to the plfi. was of the en¬ 
tire property in the soil, the lands in, question 
were still ‘’alienated” within the meaning of 
S. 3|(20) of the Bombay Land Revenue Code ; if 
the other requirements of the section are satis¬ 
fied and defendants (tenants) were entitled to 
the rights of occupants in unalienated villages 
by virtue of 3. 217 of the Code. {Batchelor, 
A.C.J. and Marten. J.) Dadoo v. Dinkab. 

43 Bora. 77 = 47 I 0. 746 = 20 Bom. L.R. 887. 

--S. 10 —*Or any other law for the time 

being in force,** 

We must give its natural efieot to the langu¬ 
age of 8. 10. The words 'by any other law at 
the time being in foroa’ should not be restricted. 
They refer also to the Mamlatdar’s Courts Act. 
It confers upon the oolloctor powers of revi¬ 
sion which within his limits to the Asst. 
Collector was empowered to ezeroise. (Beaman 
and Hayward, JJ.) Keshav Dhondi Sinde 
V, JAIRAM. 86 Bom. 123 = 12 1 0. 709 = 

13 Bora. L.R, 1031. 

——8,12— Delegation of powers by Collector 
to Mamlatdar, 

A Collector oan delegate certain powers to a 
Mamlatdar only for his own district and such 
powers oan be exercised only in the Talukas of 
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BOMBAY LAND REVENUE CODE (V of 
1879), S. 37. 


that Distnot. (Scott, G.J. and Chandavarhar^ 

j.) ganga Ram v. Dinkar ganesh Pat- 

VARDHAN. 37 Bom. 542 = 20 I.C. 826 = 

13 Bom. L.Rt 665« 


8 . Zl-^Qovernment ownership of 


roadways. 

Government is the owner of the land form¬ 
ing roadways through the village site of a 
bhagdari village. All the lands of the village 
site of a bhagdari is not the property of the 
bhagdars. The bhagdari tenure is a particular 
system of oolleofcing the Government revenue. 
A bhagdar can have only those village fields 
and the portion of the village site as ace 
assigned to him by the Government. He cannot 
olaim the proprietorship of suoh lands as he is 
liable to pay rent or assesement to the Govern¬ 
ment lor these lands. (Batchelor and Rao, JJ.) 

Umar annaji Miaji v. Secretary of 
State for India, 37 Bom. 87 = 

17 I C. 689 = 14 Bom. L.R. 934. 


S. 37 —Waste lands—Title of Govern- 


meni. 


S. 37 of the Land Revenue Code does not 
confer title on Government and even as' to 
open village sites there is no presumption of 
title in favour of tho Government, 35 Bom. 
287 foil. (Pratt, J.C. avd Crouch, A. J.G.) BUD- 
TAN Muhammad v. Secretary of state, 

29 10. 51 = 8 S.L.R. 331. 


land. 


S. Z1 — Collector's powers—Privaie 


The Colieotor acts ultra vires if be interferes 
with private land ; his powers extend only to 
ownerless land. (Hayward, J.G. and Boyd, 
A,J.C.) SECRETARY OP STATE v. MUSHTAK 

BINGH. 24 I.G. 813 = 7 S.L.R. 169. 


S. 37 —Scope of. 


The Collector can only dispose of lands 
which are not the property of Individuals. The 
sectioD cannot be construed as oonferring upon 
the Oolleotor the power to determine whether 
the land is the property of Government or not, 

(Pratt, J.G. and Fawcett, A.J.O,) Fakir Shah 
Baldin V. Secretary of State. 

19 1 0. 565 = 6 S.L.R. 210. 


S. 40 —Future growth—~Forest 


The section does not imply that future 
growth in reserved forest would become Govern¬ 
ment property. (Shah and Hayward, JJ.) 

Emperor v. Yedlappa ramangowda, 

43 Bom. 110 = 58 1 0. 60 = 21 Of. L J, 716 = 

22 Bom. L.R, 884. 


-S. W—Khote lands —Survey and 

Revised Settlement—Kabuliyats—Rights of 


Khois to trees on Vithas lands. 


In a dispute as regards the ownership of cer¬ 
tain trees between the Khots and the 
Government held, that the matter in dispute 
was concluded by the Rabuliyat passed to the 


BOMBAY LAND REVENUE 
1879), S. 56. 



Government and that the khots oouH not 
olaim more than one<third of the sale prooeeds 
of the trees. Per Shah, J.—The Ehotain this 
case were not in permanent oooapation:*o& (he 
lands in question nor did they have BQoh.dn- 
terest in the lands as would enable them- to 
obtain the benefit of Dunlop’s proolamation. 
If the proolamation applied to the Ftrftas lauds 
in question, the Kbot’s rights to the trees were 
not affected by the kabuliyat. (Heaton md 
Shah, JJ.) SADASHIV PABSHARAM V, BBOBB- 

tary of State. 44 1.0, 872= 

20 Bom. L.R. ill; 


/ 


S. Extra assessment-^-^ Bombay Act 


(I of 1885) S- 35 —Conversion of land from 
agricultural to non-agricultural ttses—Erich 
kiln—Levy of fine by Collecior—Building^ of 
chappars—Building fines, ♦ 


Plfi, ooDverted his land from agrloultuial to 
non agrioultural uses by establishing a brick¬ 
kiln in 1872. Tie was called upon by the 
Colieotor to pay this time the assessment as fine 
for the conversion under B. 36 of Bombay Aot 
(I of 1866.) Plfi, thereupon ereoted some huts 
on the land. At the revision of survey whiok- 
took plaoe iu'1889 the,land was assessed as agri- 
oultural. Sometime between 1897 and 1901 plfi. 
ereoted a substantial building on the ]and< In 
1912, the Colieotor levied building fine from ^e 
plfi, Held, that ;though the levy of additional 
assessment under 8. 36 of ^the Bombay Aot 
(I of 1866) might have protected the plfi. agafnst 
its enhancement before the Revision. Survey of 
1889, still 8. 48 of the Revenue Code, (1879) 
rendered him liable to pay extra assessment 
for the conversion in use whioh took plaoe, 
after the date of the Revision Survey oi i$|9. 
(Beaman and Heaton, JJ.) MUHAMMAD BBAP 

V. The Secretary of State for India. 

42 Bom. 126 = 43 l.Q. 744 = 20 Bom. L.R. 


8 , hZ—Rent equal to asssesmeni — 




Presumption of—Occupancy Rights,. 

The fact that the tenants pay the amouht^f 


assessment may not be oonolusive evidence but 
it would afford strong presumption that jAe 
tenants have attained to oooupanoy rights by 
virtue of their long holding. The word * Mitas ’’ 
should not be used in case of persons whanbr 
virtue of their long holding are presumed^ W 
reason of the provision of S. 63 to haveaoquir^^ 
fixity of tenure. In oases where a rent iff 
equivalent to assessment it oannot be enhanoed 
unless a right to do so is established by'onflldni! 
or otherwise. (Macleod, 0,3, and Crumpt J*) 
BITARAM SADASHIV SASTBI V. PABSHURAMi 

1923 Bom. 


8, 56. 


Sa. 56 and IZZ-^ApplicabUUp 


9 r 


S. 66 of the Code does not apply yrherd 
has been no forfeiture under S. 163«of theCj 
(Sooft, O.J. and Seafon,.J,)^O hitta BH 
V, Bai Janmani, 40 Bom. 483->87 IJk. 

18 Bom. 
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BOMBAY IiAlB BBYlBOl OODH (Y of 
lBf9), 8. M. 

- -—!• M—NoA-paoiaMl 0 / raoMM-^For- 

fatOiro^Aa-ffTMl, if tr^ prom anoum6raHcaj. 

Whtre A load Taika in the original ienare- 
holder under a new tennce created by B. 66 of 
the Oode ae amended by Act VI of 1901, the 
land Teeted tree trom all enoumbranoea and 
from ell previone equities. The fact that 
default in the payment of revenue was made is 
immaterial. (Balehafor afui Shah, JJ.) Vbdu 
BHIVEiAIi o. KaIiU UKHABDU, 87 Bom. 60S* 

Si I.O. 810*16 Bom. L.R. 627* 

-——8. 66-rFor/aifara of occupancy. 

When an oooopanoy forfeited under B. 66 
haa been diepoeed of by the Oolleotor under 
Be. ^32 and 62 of the Rules under B. 314* to a 
person signing a ftabiiUpaf in Form B. 8. 63 
does not empower the Oolleotcr to order the 
oooapanoy to be taken from that person and 
restore it to the oooupant before forfeiture. 
{Chandavarhar and Hayward, JJ.) Dhabma 
BAIi PATlEi o. Boi:iABfiyA. 86 Bom. 91* 

IS 1.0. 640*18 Bom. L.R. 968. 

-8. 06—Scops 0 /—Not reiroBpeciivB, 

3. 56 of the Oode haa a retrospeotive effect. 
The ordinary presumption against retrospeoti- 
vity of any statute operates ohiefly when it 
prejudicially affects vested rights. IFawcett, 
J.O. and Crump, A.J.O.) GagandAS v, 
Yusuf. 28 1.0. 98*8 S.L.R. 233. 

——Be. 68 and M^Graveyard^Long po$‘ 
session and user without asssssmanf —Eviction 
—Actt Art. 14. 

In 1907 the District Oolleotor ordered the 
mamlatdar to oause the building and the wood 
to be removed forthwith from a graveyard of 
whioh plfi. had been in possesBion for 50 years 
without assessment and the order was oonfirm- 
ad on appeal by the OommisBioner in April 
1909. On the 22nd February 1910, the plaintiffs 
sued the Secretary of State, for a declaration that 
they were the owners of the land, for a oanoel- 
lation of the order and lor a permanent 
injunction. Held, that in view of the long and 
undisturbed possession of the plaintiffs, the 
order of eviction was ultra vires and that the 
suit was not barred by Art, 14 of the Dim. Aot. 
(Hsacon and Shah, JJ.) BASUEi Khan v, 
SBOBBTABY of STATE. 89 Bom. 494* 

29 l.G. 490*17 Bom. L.R. 818. 

— »^8a. 68 and 79-A—Occupancp, grant 
of, tubfeet to prohibition of aUenation^Ap- 
plioafton for transfer of part of occupancy — 
Summary eviction. 

Where a grant of oooupanoy was made to the 
plfi. Bubjeot to restriotions prohibitiug aliena¬ 
tion and ' a tew years afterwards he made an 
application for transfer of the oooupanoy to the 
8nd defendant, held, that the applioation 
amounted at moat to an attempt to transfer 
which was never carried into effect, that there 
was no alienation and no breach of the oondi- 
tiods of the gmnt, that the order of the District 

Oolleotor for summarily evicting the 

You 


BOMBAY LAUD RBYIBUI OOOl (Y of 
1679), a, T4. 

plfi. was a nullity and that the Officer cannot 
be said to have acted in his official capacity. 
(Shah and Grump, JJ.) DHANJX JAIBAM o. 

8BOBBTABT OF STATE FOB INDIA. 

48 Bom. 920*61 1 0. 147* 

28 Bom, L.R. 279. 

——Si. 74 and 86—Nofics of JRsfinquisA' 
ment-^Regisiration Aeit 8. 90 — Holder of 
alienated lands, if can rscsivs notices of rsfsn- 
^uishmsnf —Rajinama in respect oi such lands 
if requires registration* 

An inamdar can reoeive notice of relinquish* 
ment under S. 74 only where the Survey 
Settlement has been introduced or when the 
powers under B. 86, have been given to him. 
These notioes are exempt from registration 
under 8. 90 of the Registration Aot. (MAcltod,^ 
O.J. and Vawcsii, J.) Shidbaj Bhojbaj 

DESAl V. DABI BANTABAM MAIjI. 

46 Bom. 898*61 l.G. 464* 

23 Bom. L.R. 272. 

-B. 74—•Trans/sr—Raiinoma and Kahu- 

liyai, do not constitute transfer* 

A Rajinama and Kabuliat do not by any 
means take the place of a sale deed. Before 
they really do evidenoe a transfer of owner* 
ship, there must be either evidenoe or indioa- 
tioDS furnished by lapse of time and posseBsion 
and so forth, and that there was in fact an 
intention to transfer ownership. They only 
serve as dooumentary evidence of transfer it 
that transfer oan properly be inferred from the 
totality of the facts proved, (Macleod, O.J. and 
Heaton, J.) OHANDANMAIi HAMBIBMAD V, 

Bhaskab Waman. 

89 1.0. 114*22 Bom. L.R. 1079, 

, -8. 74— Rajinama — Kabuliyai^Trans- 

ftr of Property, 

The exeoution of a rajinama and kabuliyat 
does not by itself amount to a transfer of 
property. The transfer oan be rebutted by 
evidenoe regarding the manner in which the 
parties oonoetned dealt with the property. Eaoh 
oase however mast neoeeaarily depend upon 
its own facts. {Macleod, O.J. and Beaton, J.) 
OhandanmaEi HaaibarmuIi V. Bhaskab 
VamAN. 55 l.G. 619*22 Bom. L.R. 140. 

-Sb. 74 and 76 — Rajinamahs and 

Kabuliyats — Registration, if necessary, 

Rajinamahs and Kabuliyats though not in 
themselves doouments of transfer are fairly oon- 
olusive evidenoe that a transfer has in fact been 
made and as between the mortgagor and mort¬ 
gagee extinguish the equity of redemption 
without the neoesBity of registration. {Beaman 
and Heaton, JJ.) NabsoRamji KuiiKABNia. 
Raoata Ibhvabafpa. 

42 Bom. 359*45 1 0. 492* 

20 Bom. L.R. 388. 

-—8. 1%’^Registration, 

A Rajinama by a Khatsdar of unalienateA 
IpndB, Bubjiot to Section 74, Bombay LaoA. 
Revenue Code abandoning bis rights to another,. 
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BOMBIT LAND REVENUE CODE (Y of 

1879), S. 74. 

aubjeol to the payment of revenue need not be 
registered under 8. 90. Registration Aot. (Scoft. 
C. J. and Heaton, J.) MOTiBHAl JiJi Bhai v- 

Desai bhai GokaIi Bhai. 41 Bom. 170 = 

38 1.0 838 = 18 Bom. L R. 976. 

—■■—S. 74—Transfer of equity of redemp¬ 
tion—Registrai ion. 

A mortgagor agreed to abandon his equity of 
redemption and also executed a Rajinama in 
favour of the AfamZa^dar under 8. 74 and the 
mortgagee executed 3^ Kabuliyai. Held, that the 
RaBinamtt\ oombined with the Kabuliyat did 
not transfer the title of the mortgagor to the 
mortgagee as a transfer of the equity of a 
redemption must be registered aooording to 

B. 64 of the T.P. Aob. (Scoff, C,J. and Shah, 

J.). SAKHARAM KESHAV «. RAM CHANDBA 

Ganeshi. 

38 I.O. 819 = 18 Bom, L.R. 980 (Note). 

-S. 79-A— Scope of. 

The seotion refers to unauthorised occupation 
or wrongful possession of land. The question is 
whether the person was in wrongful occupation 
of land at the date of notice. (Macleod, G.J, 

and Heaton, J.) Bhaiji Ishavardas 8hah 
V. Tadukdhari SettijEment Officer, 

22 Bom L.R. 906 = 98 l.C. 88 = 44 B. 832. 

-S. 79 A-C.P.C., S. BO^Notice. 

Where a Collector issued a notice under 
8i79-A, on A asking him to vacate certain land 
within a certain time, which notice by implica¬ 
tion declared that the sale and mortgage under 
which A held the land were void, a suit against 
Collector by A, must be instituted after a 
notice under 8. 80. C.P.O. Mete letter by A, 
to the Golleotor that he cannot be evicted 
except by a suit and that if be were evicted be 
would sue in his turn, is not a sufficient notice. 
{Ohandavarkar and Batchelor, JJ.) TADUK- 
DHABl 8BTTtiEMENT OFFICER V. BHAIJI 

Bhai Ishawabdas. 

16 I.C. 449 = 14 Bom. L.R. 877. 

——S 81— Action under, results only in 
forfeiture of interest. 

Where the Golleotor takes action under S. 81 
of the Act and instead of selling or otherwise 
disposing of the occupancy right, removes the 
registered occupants’ name from the Khata and 
substitutes tbe name of his oo-sharer instead, 
the transaction results only in forfeiture of the 
registered occupants’ interest» while his 
occupancy rights remain unaffected and he 
oould recover poBsession on his title. {Macleod, 

C. J. and Shah J.) Vina yak u, Ganesh. 

23 Bom. L.R 1024 = 64 I.G. 201 = 
46 Bom. 221 = 1922 Bom. 1918, 

"S. 83—PresttmpfioH from antiquity of 
tenaney^Kabuliat, hovj far rebuts. 

When it has been proved that a tenant has 
been in oooupation of certain land for so long 
that one cannot apoertain the oommenoement 
of the tenancy, the mere faot that during the 
ounenoy of his holding he has signed a Eabuli- 


BOHBAT LAND REVBNUB CODE (V of 

1879) S 83. ^ 


yat which purports to be in terms an agreement 
for an annual tenancy, may not be Bpffioient to 
displace tbe advantage he has obtained from his 
long bolding, if he continues in poBsession for 
many yeats after be had signed the kabuliyat 
on the same rent. But each case of this alass 
must stand entirely on its own facta. At first, 
tbe tenant claiming to hold as a permanent 
tenant must establish the facts which would 
entitle him to the presumption of 8. 83. But 
that can be rebutted by the landlord by the 
production of a kabuliyat. Again the effect of 
the kabuliyat oan be destroyed by further 
evidence on the part of the tenant. The faot 
of the signing of the kabuliyat as merely an 
isolated instance in the midst of a long holding 
at the same rent, will not necessarily prevent 
the tenant from succeeding'. {Macleod, C.J. 
and Crump, J.) VIJBHUKHUNDas v. Tshvab- 
DAS. 29 Bom. L.R. 481 = 74 1 Q. 292= 

1923 Bom. 187. 


-S' BZ^Duraiion of tenancy^Presump* 

tion as to^ Commencement of the tenancy. 

The phrase “ oommenoement of the tenancy ” 
in 8. 83 of the Bom. Land Rev. Code refers to 
the time and not to the terms of the tenancy, 
The presumption in 8. 83 applies only when the 
time (t. e.) rather the date or the period of the 
oommenoement of tbe tenancy is not proved 
by satisfactory evidence. Directly it is shown 
that tbe tenancy commenced from a partioulai 
period say between 1830 and 1860 the ordinary 
presumption that is now contained in 8. 106 
of the T. P. Act will have to be drawn. 18 
Bom. 433 ; 23 Bom. Ii.R. 633 ; 24 Bom. L.R 
226, Rel. {Pratt and Fawcett, JJ.) NARAYAN 
RAM OHANDBA V. PANDUBANGBaDAEBISHNA. 

24 Bom, L.R. 831 = 47 B. 4=76 I.O. 71= 

1922 Bom. 402. 

-S. 83—PresMwpfi'on does not (^ply 

where Origin is known* 

8 . 83 of the Bombay Land^ Revenue Code, 
1879, does not apply to a tenancy which, though 
very old, oan be shown to have originated in a 
specified year. {Shah and Pratt, JJ.) OhIEKO 
BHAGWANT NADGIR V. 8HIDNATH MARTAND. 

46 Bom. 687 = 24 Bom. L.R. 226= 
1922 Bom. 28=66 l.C. 318 = 

1922 Bom. 887. 

- S. 83—Presttmpfton of annual tenaniy 

—Landlord and tenant—Permanent tenancy-^ 
Burden of Proof. 

Tbe presumption is that a tenant is an 
annual tenant and the onus is on him to prove 
that he is something more. If be sets up 
permanent tenanoy, in the absence of any 
document, he must prove antiquity of his 
tenure. If he sucoeeds. the burden fs shifted 
to the landlord to prove the intended duration 
by agreement or usage. In the absenoa of any 
proof, it is presumed that tbe tenancy is oo-er- 
tensive with the tenure of the landlord* 
{Macleod, O.J. and Fawcett, J.) MaKEKLAL 
u. Bai Ahba. 48 Bom, 1*0.781^ 

22 Bom. L.B. 1I|A^ 
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BOUBIf L&ND RBVBNUB OOOB (V of 
1819), S 88. 

— —S> 83*-'Pr«sump<ion/rom antiquity of 

Burden of proo/. 

It lies on the parties, who wish to rebat the 
^flumptioo arising from the antiquity of 
a tenancy to establish, first, that there is no 
eVicfenoe of the period of its intended duration 
and secondly, that there is no usage of the 
locality as to the duration of such tenancy. 
Where a tenant and his ancestors had cultivat¬ 
ed the land as far as memory could go and paid 
the same amount of rent to his landlord and 
were in possession all along, the mere fact that 
he executed a rent note for one year in 1882 
does not rebut the presumption of the perman¬ 
ency of the tenancy which arose from its anti¬ 
quity. (Macleod^ G.J< and Fawcett, J.l RAM 

Banohhod V, Bayed abdud Rahim. 

43 B. 303- 
39 l.G. 278==>22 Bom. L. R. 1214. 

- S. 83— -Enhancement of rent — Land¬ 
lord and tenant—Permanent tenancy. 

When there is no satisfactory evidence of the 
oommenoement of a tenancy, it is presumed to 
be permauent under B. 83 but the tenant is not 
a Mirasi tenant. The landlord ha^ the right 
by usage, agreement or otherwise to enhance 
the rent in the case of a permanent tenant. 
{Macleod, C.J. and Heaton, J ) Vyasacharya 
V. Vishnu, 14 Bom. 368 = 

58 l.G 289 = 22 Bom. L.R. 717. 

-*8. 83 (2)— Presumption — Applies only 

when dale of origin of tenancy is unknown. 

The presumption in 8. 83 (2) of the Aot does 
not apply when the tenancy is proved to have 
commenced in a particular year. It is only 
where the date of its origin is not known that 
the Court must hold that tha tenauoy is 
oo-axtensive with the duration of the lessor’s 
tenure. {MUcleod, Q, J.) Stdhanath Mar- 
TAND NADGIRU. GHIKO BHAGVANT RAO. 

63 I.C, 933= 23 Bom. L. R. S33. 

-Ss. 85, 83 and 87 — Civil and\Revenut 

Courts—Suit by superior holders to recover 
dues from inferior holders, 

8. 85 restricts the liberty of the superior 
holders to receive payments directly from the 
inferior holders in an alienated village where a 
hereditary patel and a village accountant 
exist. But Ba. 86 and 87 do not prevent parties 
from having reooucee to the Civil Court. 
(Shah, J.) VISVANATH 0. Kondaji. 

42 Bom. 49 = 43 l.G. 995 = 
19 Bom. L.R. 820. 

--Si. 86, 141 and 142—Penai' Code, 

8e, 878 and 424. 

The honest removal of moveable property 
(com the physical poasesBion of another does 
hot amount to an offence either under 8. 378 
or 424 of the Penal Code. But the removal of a 
crop by a lessee from the guard of a watchman 
appointed under Sa> 86 and 141 Bombay Land 
Reteilue Code gives rise to an offence puniebable 


BOMBAY LAND RBVENUB CODB (Y of 

1879), 8. 188 H. 

under S. I42« (Pra^f, J.C. and Fawoeitt A.J«0.) 

LBKHBAJ V. IMAMBUX. 

12 Or. L J. 611 = 12 1 0. 987 =>8 S.L.R. 130. 

-8. 109— PewenMe Register-—BecUfka- 

lion —“ Oversight,'^ 

A wrong entry in the Revenue Register made 
on account of the misunderstanding of an order 
can be oorreoted, suoh a cause of error amount¬ 
ing to an ‘^oversight’* within 3. 109 of the Code. 
(Sco^f, C.J. and Russell, J.) VaSUDEO Laxman 
V, GOVIND Mahadeo. 36 Bom. 318 = 

14 l.G. 473 = 14 Bom. L.R. 124, 

-S. 121 — Settlement of boundary does 

not affect easement rights. 

Under B. 121 of the Code the enquiry 
ofdoer must settle the boundary between the 
lands of adjoining house owners which 
ordinarily is done by means of a line drawn 
on a plan and that line determines the rights 
of the landholders on either side of the bound¬ 
ary. Bat it does not determine the right 
wbioh the holder of one number can claim to 
exercise over the land belonging to the 
holder of the adjoining number. The section 
applies also to the survey of land at a time as 
it applies to agricultural land. The enquiry 
efidoer oannot decide that a broad strip of land 
lying between two numbers is common to both 
the adjoining owners. {Macleod, C.J. and 
Shah, J.) Ganesh V Ramchandra. 

46 Bom. 390 = 23 Bom L.R. 1209 = 
64 l.G. 864 = 1922 Bom. 293. 

-S. Boundary fixed by Collector 

—Suit in Civil Court for recovery of portion on 
title by adverse possession is not barred. 

The settlement of a boundary by the Collec¬ 
tor under 8. 121 of the Code is no bar to a suit 
in a Civil Court for recovery of a portion of the 
Survey Number on the ground that the plaintiff 
has acquired suoh portion by adverse possession. 
69 l.G, 437, Ref. (Macleod, C J. and Heaton, J.) 
Bhaga MOTIJI V. Dobabji BOHABJI. 

43 Bom. 67 = 59 l.G. 440 = 
22 Bom. L.R. 1111. 

- 8. 121 — Boundaries, fixing of—Right 

to sue in Civil Court to recover possession on 
ground of adverse possession is not hatred. 

The fixing of boundaries, by the Collector, 
of Survey numbers under S. 121 of the Code 
merely shows what land belongs to the persons 
in whose names the Survey numbers are register¬ 
ed. But it does not afiect the right of any one 
of those persons to show in a Civil Court that 
he has acquired a title by adverse possession 
against a registered occupant. (Macleod, C.J. 

and Heaton, J.) Manak v. Nabayan. 

59 1 G. 437 = 22 Bom. L.R. 1114 foot-note; 

' — — S. 136'H— Omission to file copy of 
record with plaint, noticed in appeal—Appellate 
Court should give time to produce it. 

Where, in a suit relating to land, the plaintiff 
omita to annex to his plaint a oertifled copy 
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BOMBAY LAND SBYBBUB GODS (Y of 

1179), S. 18B-H. 

of ihe entry in the Booord of Bighta as provid¬ 
ed in 8. 136'H but the Court passes a decree, 
the Appellate Court cannot reject the plaint in 
appeal merely on the ground of the omission 
but it should give an opportunity to the plain- 
tiff to produce the entry within a fixed time. 
(Sir Norman Maelsod and Shaw, Jl.l Gibija 
Bai NAGAFFA CHANDAWAB V, Hbubaj 

Ybindawandas. 4S Bom. 1389 =>641.C. 681» 

23 Bom. L.R. 595. 

--8. 185-H —JSafracla not produced in 

Imwer Court* 

Prom Para 3 of the section, it appears that 
the High Court has power, as the trial Court has, 
to allow a reasonable time for the production 
of extracts, if not produced in the lower Court. 
What is or is not a reasonable time is a matter 
within the discretion of the High Court, 
(Shah and Crump, Ganksh BaEi- 

KRISHNA P. VlTHAB TBIMBAK. 

46 Bom. 79=i23 Bom. L.R. 745<= 
64 1.0. 166=>1622 B. 114. 

——8,138-J -^Bfitries in record of rights^ 
Presumption* 

Under B. 135 (/) of the Bom. Land Bev. 
Code, entries in the record of rights shall be 
presumed to be oorreot and in the absence of 
any other evidence, a Court is obliged to be 
guided by any facts so entered in the record of 
rights. {Baaman and Hayward, JJ.) Anandi 

Bai Bhaskab NUiKanth v, Nabain Dhond 
DRV Tattoo. 27 I.O. 478= 

17 Bom. L.R. 49, 

—-8. 140 — Detention of crops alone 

muihoriaed* 

Section 140 and other sections in the same 
group of the Code do not authorise the deten¬ 
tion of anything but the orop of the land, or 
the seiaure of the orop or any other goods 
after removal from the land. (Scoff, O.J. and 
Ghandavarkar, J.) GANGABAM v. Dinkab. 

87 Bom. 842 = 20 I.O. 626 = 

15 Bom. L. R, 665. 

——Si, 144 and 160— Lands rent free^ 
Mohad Jama—Attachment for non-payment of 
mesessment — Proportional assessment from 
holders of rent free lands—Recovery of* 

Plfif. held rent free land from the talukdar of 
a village, who paid the Government assessment 
for the village in a fixed lump sum. The village 
was attached by the Government, for non-pay¬ 
ment of the Jama by the Taluqdar under 
S, 144 of the Code (1879), Held, that the 
Government had the right to levy the assesa- 
ment on the lands of the pI£E. in the village ; 
for, the grant of lands rent-free by the Talukdar 
did not affect the right of the Government to 
assess the lands. iBeaman and Heaton, JJ.) 
YuEiLA V. The GoiiEiBOtob of Eaiba. 

48 Bom. 6=47 l.G. 117=20 Bom. L. R. 748, 

——'—Si: 150 and 154—Siiiuri of account 
AooAs —lllegaU 

An attachment of account books by an officer 
acting under Ba. 150 and 154 of the Bombay 


BOMBAY LAND RHVBHUB OODB IV ^ 

1879), 8, 108. V: 

« 

Land Revenue Code is illegal and-the offioerii 
liable to damages for doing so. (Scoff, O.J, and : 

Haafon, J.) Daluohamd p. Gula Bhai, 

Si l.G. 198 = 18 Bom. L. R. S2L 

-8, iSa-J—Record of rights—Bntry in . 

—Presumption—Retrospective effect* 

S. 153*J of the Bombay Land Revenue Coda ^ 
is not retrospeotiva with respeot to the entries 
for the purpose of determining the rights of the-^ 
parties which were till after 1913 innocaous. 
(Scdff, O.J. and Beaman, J.) HATHISINGH^ 
JBBBHAI V. Kubbb Jbtha. 

SI l.G. 687 = 82 Bom. L.R, 85. 

-8. 184—Lisfrainf of chattels—Hotay^ 

effected* 

A aeiinre for distraint of chattels may be' 
either actual or oonatruotive. The goods need . 
not neoessarily be tonohed or handled. 
{Heaton and Pratt, JJ.) Empbbob p. LAL IiU>' 
WAGHAIi, 48 Bom. 850 = 21 Bom. L.R. 281= 

80 1.0. 999 = 20 Gp.L.J. 891. 

■—8. 184— Defaulter*s property—Onus of " 

proof* 

Section 154 will apply only if the distrained'- 
property is the moveable property of the defaul¬ 
ter and the onus is on the officer who effects a.* 
seizure to prove it. {Scott C. J. and Chanda'^ 
varkar, J.) Gangabam v, Dinkab, 

87 Bom. 842 = 20 1.0. 886= 

18 Bom. LiR. 866. > 

- a. 197—ri.6scnce of judicial inquiry—^ 

Rectification* 

A Revenue Officer, in correcting an entry scr- 
as to bring it in aocordanoe with an order passed 
after hearing both the parties, can dispense^’ 
with any judicial or quasi-judicial enquiry. 
(Scoff, C.J. and Russell* J.) Vasudeo LAZ- 

MAN V* GOVIND MAHADBO, 86 Bom. 818^ 

14 10. 478=14 Bom. L.R. Hi. 

-8. 202—Pasaifa fawd settled as PottZi— 

Rsmopsd/rom Office—Order under 8* 909,’ 
can be made* 

The tight to hold Pasatfa land rent free wu * 
allowed so long as the setvioes of Patelabip" 
were rendered by the same person bat the only 
effect of the removal from the office of patel- 
shipwas to take away exemption to pay rent 
and not to put an end to the right of posses¬ 
sion. Bo long as he paid the assessment to tte 
Government, he cannot be deemed to ba in 
wrongful possession, and the Government have 
no tight to eviot him. (Macfeod, C.J. and Shaht 
J.) Bhavan Mobar P. SBORBTABY Off ' 
Statb. 48 Bom, 894 = 61 10 967^ 

28 Bom. L.B. 2B9. 

-I 

■Sb. 208 and 201—.^foftcs of demand op 
assessment is not a decision or order, f 

A notice of demand to pay asBeaBment ^ by 
mamlatdar cannot be treated as a deoiaionO^ 
order within the meaning of Bs« 908 ibd ;SQ4w ^ 
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18191. 8. 80S. 

tti6 Bombay Land BeTenue Code* (tfaelaidi 
Q.J« and Shafc. J.) Baxhubam Hibabam v. 

' Bbobbxabt of SrrATB fob India. 

1988 Bom. 871-81 Bom. L R. 102- 

67 1.0. 812-lO.Bom. 811. 

- 8. 808—Bivantio Offlc 0 r—Exieutive 

- erdar—^ppaal. 

Undoc 8. S08 o( ibe Bombay Land Revenue 
Oode. tbe right of appeal against an executive 
Older of a Revenue Oflioer is vested in every 
person aggrieved by the order, irrespeotive of 
kis being a party to the enquiry wherein the 
order was passed. (Praft. J.O. and Haywards 
A. J.O.) MODOHAND TIDOKOHAND 0. Muba- 
DAIil BHBRAMAHOMBD. 15 I.O. 339 — 

IISL.R, 121. 

-a. 811-Rule 63. 

The rule means that existing reserved trees 
belong to Government, and future growth 
belongs to the oooupier. {Shah and Haywardt 
JJ.) EMPEBOB V. Ybddaffa Bamanqowda. 

19 Bom. 110-98 1.0. 60- 
32 Bom. L.R. 891-21 Of. L.J. 716. 

-a. 211—Poujir of Coliector^ 

B. 63 empowers a Oolleotor to restore forfeit- 
• ed ooQUpanoy to the original oooupant. before 
it has been disposed of by grant to a new oooup- 
ant. (Chandavathar and Hayward^ JJ.) 
Dhabma Bad Patid «. Bodamiya, 

36 Bom. 91-12 1.0. 919- 

13 Bom. L.R. 968. 

———8s, 216 aod 217—Prior suil to rtcover 
ilu mamool rafss — Later Survey Settlement — 
Effect of. 

Where the plaintiff inamdar got a decree 
for the mamool rates for the years 1688-1890 
in the year 1892 against the defendant’s 
Khots and where Survey Settlement was 
introduoed in the village in 1885-86 and where 
be filed a suit in 1917 for those dues for tbe 
years 1915 and 1916. Held, that though tbe 
proper oonatraotion to be placed on B* 216 
was not atriotly speaking res judicatat still on 
prinoiple of eiare decisis the previous 
oonstruotion should be adhered to. 18. Bom, 
696. doubted. {Macleod, Shah and Faweett^ 
JJ.) BlTHABAM P. LAXMAN. 

15 Bom. 1260-61 1.0.162- 

28 Bora. L.R. 719. 

—- a. 316 —JJnalienated village lande are 

net iPftf Ain the section. 

Lands in an nnalienated village, granted by 
Government, for rent wholly or partially free, 
do not fall within 8. 216 of the Code. 
(Jfaeieod, Q.J. and Fmteoett, J.) Bitabam 
: SADASHIV V. TDKABAH DAJI. 16 Bom. 9M — 

611.0. 677-23 Bora. L.R. 895. 

-—.-a. 817—Kadim inam village^Survey 

: Seiilmnent wiihtoneeni o/ inamdar — ilirasi- 
eannei get rent emihaneed, 

Wbm with Ibe oonseni of the kadim 
*lftawdflr who ia the gnntae of the soil of o 


BOMBAY MAHLATDAR'8 OOOBTB10T(11 

of 1906). a. 8. 

village, eutvey settlement ie introduoed, in 
the village, the mirasidar (or permanent ten¬ 
ant) oan by virtue of 8. 217 of the Oode hold the 
lands on payment only of the assessment and 
the hadimdar oannot get that rent enhanced. 
{Shah and Hayward, JJ.) PANDU Bada 
JAGTAP V. Bauaohandba Ganbbh Dbbh- 
PANDE. 46 Bom. 61—6810. 671 — 

22 Bom. L.R. 668. 

-a. 217 — Alienated village — Survey 

settlement—Expiration of period of scfflemenf— 
Right of inamdar to enhanced asussment — 
Summary Settlement Act (I of 1865). 

Survey Settlement was extended to an alien¬ 
ated village on tbe applioation of the inamdar 
under Bombay Act, (I of 1865). The period of 
the settlement expired in 1888, and the inamdar 
recovered from 1895 higher aeseBBrnent than 
that allowed under the Survey Settlement. The 
Oommissioner objected in 1910 and tbe inam¬ 
dar sued to establish bis right to charge higher 
asseBsment* Held, that the inamdar had no 
such right sinoe 8. 217 applied, when a Survey 
Settlement had been introduoed into an alien¬ 
ated village *with the oonsent of the alienee 
under Bombay Aot (I of 1866) and when the 
period of the Settlement bad expired after the 
Oode oame intoforoe. (SAaA and Hayward, JJ.) 

Dhondo Vasudeo u. The bbobktaby op 

STATE. 41 Bom. 110 — 98 1 0. 198 — 

22 Bom. L.R. 217. 

--3, 217 — Kadim inamdar — Alinee— 

Right to enhance rent. 

An inamdar, to whom the Government faae 
granted all its rights in the soil in a village as 
well as its other pecuniary interests ia entitled 
even after a Survey Settlement had been 
introduced to raise the rents of the permanent 
tenants even w hen such permanent tenanoies 
Rad commenced before tbe alienation. (Bea¬ 
man, J.) Pandu V. RAMOHANDBA. 

12 Bom. 111-18 1 0. 788— 

20 Bora. L.R. 11. 


BOMBAY MAMLATDAR’S COURTS AOT (II 

OF 1906). 

-8. 9—DismisscU of suif by mamlatdar 

^Trial ordered by Collector^Mamlaidor can¬ 
not after recording evidence send the papers 
for orders of Collector* 

A Mamlatdar in whose Court a posaessory sail 
was brought dismissed it on the ground that 
the matter oonld be more properly tried by the 
Civil Court. On revision, the Colleotov direoted 
the mamlatdar to prooeed with the oaee an! 
returned it tor neoessary aotion. The mamlat¬ 
dar after recording some evidence sent the 
papers for orders to the Oolleotor who heard the 
parties and declined to vary tbe original order 
of the mamlatdar. On an applioation for revi¬ 
sion to tbe High Oouxt. Held that immediately, 
the case was sent baok by bhe Oolleotor, tha 
mamiatdat*i duty was to try ths suit anise tha 
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of igo6j, s. s. 

Mamlatdar'e Courts Aots and to give his own 
desision thereon i and that the High Conrt in 
revision should direct the mamlatdar go restore 
the suit to his file and dispose of it aooording to 
law. (Shah, A. C. J. and Crump, J.) BASUli 

Musa Mapat v. Asman Musa Dadi. 

24 B.L.R. 1311 = 76 1.0. 442 = (1923) Bom. 60. 

—;-S, 5 — Explanation —Possessory suit — 

loint possession cannot be given bg mamlatdar, 

A mamlatdar has no jurisdiotioa to award 
joint possession in proceedings under the Act. 
Any action of one oo-owner who has rights 
over the whole property, although it may inter¬ 
fere with the joint ownership of the oo-owner, 
does not amount to dispossession under 
S. 6, It is not intended that the ouster by one 
co-owner of the other oan amount to disposses¬ 
sion within the meaning of the Act so as to 
entitle the mamlatdar to award joint possession, 
(Macleod, C.J. and Shah, J.) JiNA v. Mathur. 

23 Bom L.R. 1016 = 48 Bom. 289 = 
68 1.0, 228 = (1922) Bom. 126. 

—fi. 23 — Collector, District Deputy 
Collector—Eevision by High Court, 

A Distriot Deputy Collector has no authority 
to pass an order under 8. 23 of the Mamlat- 
dar’s Courts Aot, of 1906. Where a Distriot 
Deputy Collector has assumed to aot judicially, 
he will be treated as a Court under the superin- 
tendenoe of the High Court and his proceedings 
oan be revised under the extraordinary jaria- 
diotion. (Scott, C.J. and Batchelor, J.) 80NU 
JANABDAN KuEiKARNI V, ARJUN BAEKU 
KUNBI. 39 Bom. 932 = 

29 1,0. 934 = 17 Bom. L R. 579. 

— —— S, 23—Revision — No grounds lor^Re- 
versal of decision by Collector—Jurisdiction. 

Where in a decision of a Mamlatdar, there is 
no question of revision under S. 23 of the Ac** 
for illegality or impropriety, a Golleotcr has no 
joriadiotion to reverse the deoision on a difierent 
appreciation of evidence. (Scott, C.J. and 
Beaman, J.) Hasan Maeik u. Rasul Malik. 

37 Bom 698 = 20 l.G. 939 = 

18 Bom. L.R. 680. 

- —B, 2Z ^Bombay Land Revenue Code, 

(Act Y of 1879), 8. 10. 

An Assistant Oollectorin charge of the Revenue 
of a portion of the distriot under 8. 10 of the 
Land Revenue Code, is empowered to exercise 
all the powers of a Collector of the Distriot 
under B. 23 of the Mamlatdar’s Courts Aot, 

(Beaman and Hayward, JJ.) Eeshay Dhondi 
Binds v, Jazbam. 36 Bom* 123= 

12 LG. 709=13 Bom. L.R. 1031. 

. —Finding of mamlatdar on mis- 

appreciation of evidence—Collector canset aside. 

When the finding of the Mamlatdar is baaed 
on nothing but the unsupported allegationa of 
the plaintiff* it must be oalled a finding based 

on a total misappreoiation of what the evidence 



BOHB&T NATI7B P16SBH0BR'' 9m» 
AOT (X of 1887), S. 9. ^ Jr 

was. It is not based on evidence snob as u* 
neoesaary to establish a disputed olaizh ahd the 
error in the Mamlatdar’s finding amouQta 
therefore not only to an error of fact but also 
an error of law. In such a oaae therefore the ‘ 
Colleotpr is perfectly justified in setting aside 
the finding of the Mamlatdar. '(Kennedy, J.G. 
and Madgaonker, A.J.C.) MotumalPARUMA t^ 
V. liEKHUMAL. 1922 Sind 18 = 16 B.L.R. KtS. 

-S. 24— Revision—Judicial Commis¬ 
sioner's Court. 

Under S. 21 of the Aq 6* the Judicial Oommia-- 
sioner’s Court has the same powers as the High 
Court and exeroises suob revisional powers over 
the order o! tha Colleotor in Its capacity as 
BUooesBors to the Sadar Diwani Adalat whioh 
exercised these powers under Regulation II of 
1817 and whioh powers were vested in the High~ 
Court by the Statute 24 and 25 Vio. Chap. 104. 
(Kennedy, J. C. and Madgaonker, A. J. 0.) 
Motumal PABUMAL V. LAKHUMAL. 

1922 Sind 18 = 16 S.L R. 106. 


--S. 24 —Judicial Commissioner—Pro¬ 
visions of G, P. Code—Ex parte order—' 
aside- 

S. 21 of the Mamlatdar’s Courts Act read, 
with Bombay Regulation II of 1827, bestows' 
revisional powers on the Court of the Judioia^ 
Commissioner in Bind. That Court has there"^ 
fore the power to call for the proceedings of 
the Mamlatdar’s Courts and to issue such/ 
orders thereon as the case may require. The 
Mamlatdar’s Courts Aot itself lays down its own 
simple and summary prooedure. The provisionsj' 
of the C. P, Code do not apply to the proceed-^ 
ings under this Aot. A Mamlatdar has no 
power to pass an ex parte decision unless be is^ 
satisfied that the defendants had notice saffi-' 
cient to enable them to appear on the date fixed ^ 
for appearanoe at the place whare the proceed'^ 
ings are held. {Pratt, J.C. and HaywarSp^ 
A.J.G.) Khamiso «. Rasa, 

16 1,0. 675 = 6 S.L.R, Vl!^ 


BOMBAY HATADARS AOT (YI of 1887.) 

-S, 2—Death of Matadar—Heirships 

Right to, ^ 


On the death of a representative Matadai, 
the heir next in succession is ascertained in 
the first instance by reference to the personal^ 
law of the parties. (Batchelor, J.) DaOTA 
KHUSAL V. Bai BHIEHI. 89 Bom. 978^ 

29 l.G. 500 = 17 Bom. L.R. 504. 

r-’ 


BOMBAY NATIVE PASSBNQER SHIPS*- 
AOT (X of 1887). 

• • * * * T ’ * • « 

-Sb. 9, 10 and 8i—Vopag» incluiei 

both outward and return journey. 

The acoused’s steamer, left Bombay^focOgfr 
with passengers and returned baok agant^J^ 
Bombay. He had a oertifioate aa 

Ss. 9 and 10 of the Aot but it expire 

time of the retnrn.ionrnev and hewaaidiMBBi 
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BOIMT 91.MD1B8 AOf (Xyil of MlO), 

8 . 10 . 

lot on offeaoe andot B. 81 o( the Aot. Held , 
ha ooold not be oonviotad, as 'voyage' inoludea 
hoth the oatwatd and the retara journey and 
the oertifioate he had was enough. (Mnoleod, 

O.J. and Shah , 3 .) Esipbbob v. Maohad. 

88 Bom. L.R. 1800 - 69 1 0. Bl-46 B. 488- 

1988 Bom. 167-88 Or. L J. OSl. 

•4 

BOMBiT PLB&DBRS AOT (XYII of 1920). 

. "S. 10— Ex parte decree—Application 

to eet aside — Pleader appearing'Mn the suit, 
appearing for the application —Fresh vakalat 
unnecessary. 

Where a pleader filee a Vak^latnama at the 
ocigioal heating ol a prooeediDg. it ia not neoea- 
aaty for him to being a fresh Vakalatnama foe 
the purpose of an applioation to set aside an 
ex parte deoree. {Macleod, O.J. and Kanga^ J>) 
Baohub&i Jhibad V. Ibrahim Isue. 

24 Bom. L.R. B. ll»6g l.G 169» 

1922 B. 207. 

--— S. 10 (1)— jEJxflcufion proceeding — 

No fresh Vakalatnama is necessary. 

An applioation foe exeoution does not require 
a aepacate Vakalatnama under S. 10 (1). 
although the Vakil is entitled to a separate fee 
on aooount ot exeoution prooeedings. (Macleod, 

G. J. and Shah, J.) IsooB Saiha ABDUIi 
Bahimah V, Haidkb Saiba. 

23 Bom. L.R. 883 = 64 1 C. 3S = 
46 Bom. 123 = 1922 Bom 113. 


BOMBAY PUBLIC GONYEYANOB ACT (Y1 
of 1888). 

« 

- S. 2—Using a licensed pony in a 

licensed tonga though numbered differently. 

Using a lioensed pony for a lioensed tonga, 
though the pony does not bear the number of 
the tonga, is.not an ofienoa under 8 . 2 {Batchelor 

and Shah, JJ.) Empbbob v. SAnjiva 
BHIVAPPa. 17 Op. L.J. 144 = 38 I.C, 320 = 

18 Bom. L.R 65. 

--S. 2 —Fohing of unlincesed pony to 

tonga. 

The yoking of an unlioensed pony to a tonga 
is an ofienoe within 8* 2 of the Aot* (Scoff, C.J. 

and Show, J.) Empbbob v. Habi Tanaji. 

14 Or. L.J. 468 = 20 l.:0. 618 = 

16 Bom, L.R. 700. 

--(Yll of 1920). 8. 22-~Carriagea let for 

hire to approved euatomera are not teifhin 
section* 

Under Bombay Aot VII of 1920 a publio 
oonveyanoe is a vehicle which ia used lor the 
purpose of plying for hire for the oonveyanoe 
of passengers and goods. A person who owns 
oareiages ^hioh are let for hire to approved 
Qustomers oannot be said io let them for hire 
wMhln «h# meaniDg of B. 32 of the Bombay 


BOMBAY RBOULAXIOM (V of 1827), 8. 14. 

• 

Publio Oonveyanoea Aot, 1920. {Macleod^ 0. J* 
and Crump, J.) Empbbob v, NasabvanjI 
BOMAMJI. 26 Bom. L.R. 06 = 72 I.Q. 70 = 

24 Or. L.J. 810 = 1923 Bom. 248. 

BOMBAY RBQULATION. 

-(II OP 1827), 8, S'-Powera of interfer¬ 
ence — High Court, 

Deoision in a Munioipal election case, on the 
issues whether the Govt, is a party and whether 
the Court oould hear the suit is a deoision in 
a oase under 8. 5 of the Regulation. (Shah, 
A. 0 3."and Coyajee. J.) Seobbtarv op STATE 

V. NARSEBAI DADUBAI PATEti, 

25 Bom. L R 992 = 77 l.G. 241 = 
48 Bom. 43 = 1924 Bom. 68. 

—S. 82— Pleader^s fee — Assessment of* 

For assessing the Pleader’s fees, an appeal 
to the High Oouct from a preliminary deoree 
adjudioacing the status of a party as an agri- 
ouUucist io regulated by the Pleaders’ Aot 
neither by S- 62 of Regulation II of 1627 nor by 
8. 6 but by Rule 65 of the Appellate Side rules 
of the Bombay High Court. {Batchelor and 
Rao, JJ.) Manohar ramchandra hinge V, 

COIjEECTOB of NaSIK. 

37 Bom. 303 = 17 I.C. 964 = 

14 Bom. L.R. 1160. 

-S. 56— Misbehaviour of pleader. 

The word “ misbehaviour ” in juxta-position 
with the oase of a pleader merely aooused of 
a oriminal oSenoe need not necessarily be 
restricted to professional misbehaviour. (Batche¬ 
lor and Rao, JJ.) Government Pleader 
V, annaji Narayan Deshpandb. 

37 Bom. 894 = 14 1. G. 529 = 
14 Or. L.J. 237 = 19 Bom. L.R. 231. 

-(lY of 1827), S. 26—Scope o/. 

There is no presumption in favour of a cus¬ 
tom deviating from general or personal law 
being applicable to a oase. Custom is made 
applicable only if it is proved as required by 
law. {Lord Buckmaster). ABDUL HUSSEIN 
KHAN V, BIBI SONA Dbro. 49 Oal. 49*0 = 

16 A.L.J. 17 = 4 Pat. L.W. 27 = 
34 H.L.J. 48 = 22 O.W.M. 393 = 
43 I 0. 306 = 23 M L T. 117 = 27 C.L.J. 240 = 
1 Pat.L.R. 1918 = 20 Bom. L.R. 528 = 
12 S L R. 104 = 49 l.A. 10 (P.G.). 
[Affirming 16 I.O, 941 = 6 S.L.R. 1. 
See alio 8 l.G. 897 = 4 S.L.R. 88. 

-—(Y of 1827) 8. 14—F^ecf and scope of 

_ Tender ^Mortgage debt if included—Partial 

tender—Validity of* 

In B. 14 of Bombay Regulation V of 1827 it 
is provided tbat« if a debtor can prove that he 
haa tendered to a creditor the whole or any 
portion of the amount due, all further interest 
shall oease on the amount tendered. The* 
I word ^'debtor” in 8. 14 ia certainly wide 




CIVIL DJGB5T,i 



^MBIT RieVLATlON (XU of 1837). B. 37. 

6DODgh lo ooTet a debtoi who has given aeoa- 
rily by way of mortgage, and this ia in faot 
ahown by 8. 16 of the aame Regulation, which 
deals with the oase of a uaufiaotaary mort¬ 
gage, or pledge and speaks of a creditor of the 
debt. Similarly in Aot No. XXVIIl of 1866, 
whioh provides for the Repeal of the Usury 
rjawa, 8. 6 speaks of the lender and borrower 
of money upon any mortgage, ao that 
there ia no reason to auppose that 8. 14 
(if literally construed) would not cover the 
case of a mortgagor and mortgagee. B. 14 
of Bombay Regulation of 1837 is still in 
force in the Fresidenoy Town of Bombay, as 
well as the rest of the Bombay Presidency. In 
the oase of a mortgagor who seeks to redeem 
the* entire mortgage and tendering only a part 
of the mortgage-debt really due. B. 14, so far 
aa it relates to a tender of a part of a debt can 
be held to apply to a oase of that kind. {WckV)' 

eeff, J.) Nadebshaw w. Shibinbai. 

29 Bom, L.R. 889»192l Bom. 26i. 

-(XII of 1827) 8. 27—Dis^rtcf Magn- 

trate—No delegation—Resirioiion tn bond — 
Inierference with means of livelihood. 

The District Magistrate is to impose restrio- 
tioai in the bond. Delegation of this duty to 
the Superintendent of Police is ultra vires. 
The reatriotions in a bond taken under B. 27 of 
the Regulation should be imposed by the 
District Magistrate himself so as not to affect 
personal liberty or impair the means of procur¬ 
ing livelihood of the suspect. Conditions in 
bond should not unreasonably interfere with 
auspeot’a personal liberty or means of livelis- 
hood. {Prattt J.O. and Hayward, 4,J.O.) 
SUPEBOB P. UUAB. li Op. L.J. 299- 

19 1.0, 911-6 S.L.R. 177. 

- dl—Ememption o/partioular ham- 

^js^Imposing separate flnea-^Hindus and 
Muhammadans—“Jurisditiion of Magistrate* 

Imposing separate Bnes on the Muhamma¬ 
dan and Hindu residents is without jurisdic¬ 
tion. The responsibility ia on the whole com¬ 
munity residing within the village and a Ma¬ 
gistrate cannot exempt particular hamlets or 
villages from his order. Nor should he impose 
aepaiata fines on Muhammadans and Hindus. 
The exemption from responsibility of particular 
hamlets or individuals within the bounds of 
the village is without juriidiotion. Neglect 
must consist of acts or omissions leading to the 
inference that villagers were in sympathy with 
the robbers and obstruoted the police investi¬ 
gation. Merelioowardioe is irrelevant, {PratU 
J* 0. and Hayward, A. J. O.) Empbbob o. 
Thb Entibb Dbsh of Ohakab EOTE. 

14 Or. L.J. 219-19 1.0. 905- 

6 S.L.R. 124. 

—~*S. 87 and B^Seope—Attendance of 

vulagere at trial, if tompuUory —^CoHviefion of 
mdifhdual members, whether valid. 

Section 87 of the Bombay Regulation XU of 
1827 empowers a Magistrate to taka pvooeed- 
against the inhabitants of a village (whioh 


! BOMBAY RBRT (WAR ■iSTRlQTIOIlSlAOf 

(lIofl918), B. 2. V 

inolndes also a hamlet), but ha cannot make 
an order affecting individual members^alone as 
the responsibility attaches under Section 37 to 
the wholegvillage ; the atfcendanoa of the villa¬ 
gers at suoh proceedings is nnneoeseazy. (f^atl, 

J.O. and Hayward, A* J.O,) Ihpbbatobv. 
AbduiiASBhah. 12 Or. L.J. 391- 

11 1.0. 299-4 S.L.R. 269. 

BOMBAY RBNT (WAR RBSTRIOTIONB) 

(11 of 1918). 

- "Sub-tenant of judgment-debtor can¬ 
not obstruct landlord. 

The sub lessee of the sub-tenaut is not en¬ 
titled to obstruct the original landlord who has 
got a decree against the lessor of the sub-tenant 
as there is no privity of contract between the 
landlord and the sub-tenant, though the sub¬ 
tenant may be entitled to protection against 
the immediate lessor. {Macleod, O. J.) JAF- 
FEBJl V. MIYADIN. 28 Bom. L.R, 1261= 
64 1.0, 692-46 Bom. 526-1923 Bom. 278. 

- B. 2^Standard rent cannot vary as 

between different persons. 

By including in ‘landlord’ a tenant who^" 
sub-lets and in ’tenant’ a sub-tenant, the 
benefits of the Aot are extended to sub-tenants. 
The standard rent was not intended to be 
determined by different standards between 
landlord and tenant and tenant and sub-tenant. 
Standard rent must mean the rent at whioh 
the premises were originally let. It is to be 
fixed in relation to premises and not in relation 
to persons and can only be one and not varying 
as between different persons. (Setalwad, 
Ohafsi UMEBSI V. Keshavji Damji. 

46 Bom, 744-60 1. 0.960- 

38 Bom. L. R. 188., 

-B. 3 (1) (h )—does not apply to 

relationship of licensor and licensee* > 

The distinction between a lease and license is ^ 
that in the former oase there is an ezolnsive 
right to possession on the part of the tenant 
while in the oase of a lioanse, the lioensea has 
not got such a right. Plaintiffs owned a stable 
in which there were open spaces for keeping 
carriages as they came in and stalls for horses. 
There were open epaoes for motor oars as well 
as cubicles large and small. Deft, hired stabling 
accommodation for the horses, carriage and 
three motor oars. The carriage was kept in the 
open space, and the horse in the stalls. One of 
the motor oars was kept in the open spacer 
another in the large cubicle along with other 
oars and the third in a small oubiole separately. 
The owner of the stables wanted an enhani^ * 
rent. Held, that the relation between the parties 
was not that of landlord and tenant but merely 
of licensor and licensee and that the provisions 
of the Bomba> Rent (War Restiiotions). Aet 
were no bar to enhancement of the reiit. 
(Fateeeii, J.) Thr IRDIAR HOTIU OO. 

P. FBIROB SOBABJX. 

21 Bom. li.R. MR. 28k. 
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MOmmkY BBVT (VAR RBBTRIOTIOMS) AOT 
(11 of IBIS), 8. i. 

11 „ —iga, B (o) and 9—Landlord—Moaning 
•^LtS 3 M mliliod to tmomt ranC, if a landlord— 
Rigikl lo aosiroisa rigrliils nndar S. 9 (9). 

PlidDfclfls who word leaseea lot a period of 90 
yeare from 6-3-1918 gave notioe of ejeotmeat to 
%he tenant of the premises on 31-3-1918 and 
sued tor poBBeasioQ on the day when the iBent 
Aoi oame into loioei Held, that plaintiffs fell 
within the terms of the definition ol ‘landlord* 
in 8, 9;(o) of the Bombay Rent Aot, for they 
were the persons entitled to reeover rent for 
the premises when the Aot oame into force. 
Plaintiffs were entitled to the posaeaeion of the 
premises as reasonably land bona^da required 
Jor their own oooupation. 0> J. and 

Hayward, J.) MORARJI GoruEi DAS & Co. 

liTD. 0. The Asian Oommeroiaij assurance 
GOT.. LTD. 43 Rom. 795-31 I. C. 393- 

21 Bom. L. R. 397. 

—8. 3— Failure to pay sttpula^ed rent, 

Thaatenant failed to pay the rent stipulated 
for in^the agreement ol lease between landlord 
and tenant, but simply paid the standard rent. 
On the landlord asserting his right of re-entry 
for breach of covenant, held, the tenant is 
liable to pay only the standard rent for failure 
to pay which the landlord can re-enter but not 
for failure to pay the stipulated rent. (Sstaluiad, 
J.) KASTUBBHAI MANIBHAI V, HIRADAIj 

DAYABHai. 49 Bom. 935 — 68 I. C. 69 — 

22 Bom. L.R. 926. 

■ —S. 7 (1)— Standard rent— Additional 
chargee for eupplying electric light—No offence. 

The eupplying of eleotrio light on the pass¬ 
ages of the building was a matter of arrange¬ 
ment or oontraot between the tenant and the 
landlord and does not neoesaarily form a part 
of the rent and a landlord who charges a fair 
rent;^for electric supply to the tenant is not 
guilty of having charged exoess rent under B. 7 

(1). {Shah and Kajiji, JJ.) Emperor u. Ram 
OOP AD RUPJI. 49 Bom. 1 BB¬ 

SS 1.0. 149-21 Or. L J. 729- 

22 Bom. L.R. 900. 

I ——S. 8—Acl—Premium ^or« arranging 
lease—If allowed • 

Where a sub-lessee of premises granted a 
lease for the unexpited portion of his period 
and agreed to get a renewal for a further period, 
in consideration of which he stipulated for a 
•premium in addition to the standard rent, the 
agreement is contrary to 3. 8 of the Bombay 
Rent Act. and specific performance is unen¬ 
forceable. {Shah, A.O. J. and Orump, J.) 8HAVA- 
XSHAY DINSHAW DABAR V- MOTOR UNION 

INSUBANOB GO. 36 Bom. L.R. 1813— 

1934 Bon. 399. 

■■ —8. 9— -Scope and obfeef of* 

The first part of 8. 9 of Aot II of 1918 points 
to the aot of a tenant whoae lease has termina¬ 
ted and therefore the eubletting must have 
■ooooiced after the termination of the leaee l so 
«lso in the eeoond part of the sub-Beotion the 

Vol. 1—46 


BOHMT HINT (WAR RIBTRIOTIOMB) AOT 
(II of IBIB). B. 9. 

term of the leese must be lease fixed before the 
Bub-letting. The object of the eub-seotion ie 
to put a Btop to a etatutocy tenancy being used 
as a source of profit by a tenant who doea 
not require the premisea for his own oooupa- 
tion. The first part Vefers to a tenant who 
holds over under 8. 9 (l) and the aeoond part 
to a tenant who eublets beyond his term in 
expeotation of statutory tenanoy. (Praff, Q.J.) 

Madhavji Vibji t>. Lakshmidas Mdlji 
& OO, 98 Bom. L.R. 1178-48 Bora. 387- 

1924 Bom. 99. 

——8, 9— Requirement by landlord —Rao- 
eonable and bona fide demand—Test of. 

The plaintiffiWho carried on business in hard¬ 
ware in a rented shop in the Fort in the City 
of Bombay, was ejeoied by the owner of the 
shop-premises. The plaintiff owned a house, in 
another locality of the oity. known as Tardeo, 
which had seven oompartmeats on the ground 
fiooc. Five of these oompartmenta were already 
in plaintiff's possession. He sued to recover 
poBsessioQ of the remaining two oompartmente 
in order to oarry on his business in hardware on 
the ground fioor of the house. The area of 
the whole of the ground fiooc was lees than the 
area of the rented shop in the Fort. The trial 
Judge diemiseed the suit on the ground that 
the area already in plaintifi’a possession was 
quite enough for developing a new business in 
the Tardeo localityHeld, decreeing the 
claim for possession that to prevent the 
plaintiff from oooupying a space in his 
own pre 011668 equal to the space previously 
rented by him on the ground stated by the trial 
Judge would be going entirely beyond the juris- 
diotion of the Court in cases falling under the 
Bombay Rent Aot, 1918. {Macleod, O.J, and 
Shah, J.) NOWROJI HOBMASJI PATHAK V, 
V. BBINIVAS Prabhu. 46 Bom. 633 — 

21 Bom. L.R. 95-66 1.0. 939-1932 Bom. 333. 

' ■—8. 9—' Tenant ' does not include sub¬ 
tenant. 

The term * tenant * in 8. 9 does not include 
a sub-tenant. Unlike trespassers they oome in 
by right but like tceepaseers they hold over 
without right and are in the same position as 
trespassers. {Pratt, J.) SUGANOHAND SAVAI- 
OHAND V. MOTILAL DURaAPBASAD. 

34 Bom. L.R, 164-67 I.O. 130- 

1923 Bom. 197. 

--—S. 9 — Requirement of fraction of 

premiiB is not requtrsmeni of whole, 

A bona fids requirement of a email fraotlon 
of the pcemisee leased, does not amount to a 
reasonable requirement of the whole of the 
premiBee, and so a landlord cannot sne 
to eviot a tenant in suoh oases under 8. 9 
of the Aot, {Pratt, J.) VXTHALDAS Bhaq- 
WANDAB U. RAGUBAI M. JOSHI. 

68 I.O, 333 - 23 Bom. L«R- 886. 

■ — 8. 9-^R«asonabl« and bona fide pur¬ 
pose. 

When the intention ol the community wha 
own the ftemlBea was to pat in one of the- 
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BOMBAT BENT (WAR BESTRIGTIOHS) ACT 
(II of 1918), S. 9. 

members^ of the ooxnmunity in possesaibn of 
the premises it cannot be said that the com* 
muDity required the premises for their own 
purposes reasonably and bona fide, (Macleod, 
G.J. and Shah, J.) ATMABAM v, Nabayan. 

23 Bom. L.R. g72=:=64 I G. 53S=- 
46 Bom. 1321922 Bom. 109. 

- "S. 9 —Portion of premises required by 

landlord — Decree—Severance of tenancy. 

Where in a suit for ejeotment of a tenant 
/rom a house on the ground that the landlord 
requires the premises for bis own usei it is found 
that he reasonably requires a portion of the 
premises and the tenant is willing to occupy the 
remainder of the premises the decree should 
direct the surrender only of the portion required 
by the landlord. There is. under the circum¬ 
stances no valid objection to the severance of a 
tenancy. (Macleod, C. J. and Shah, J.) 
KUNDANMAIiDaUIiATBAM V. Laebmichand, 

45 Bom, 1294=^^63 I.G. 1007 => 

23 Bom. L.R. 959. 

T S. 9 — Object of the Act — Landlord 

choostng to occupy the house himself^ 

The Act provides for the case of a landlord, 

who ejects an existing tenant in order to let 
the premises to another at a higher rent or 
exact more rent from the same tenant with 
the threat of eviction. Where the owner 
desires to occupy the premises himself, he can 
do so and can occupy any portion of the bouse 
he likes provided he does not occupy more 
spaoe than neoessary. {Macleod, 0. J. and 
Shah, J.) RUSTOMJI DINSHAW BlIililAfOBlA 
V, DOSIBAI Rustomji. 43 Bom. 1236* 

63 I.G. 41 = 23 Bom. L R. 850. 

- ‘Sa, 9 and lO—jSyficfmenf, suit for — 

Court, duty of—Court can postpone execution of 
decree. 

It is the duty of the Court under 8. 9 (2) of 
the Act, to deoide whether the landlord reason¬ 
ably and bona fide, requires the premises for 
his own use. A Court has power under B. 10 
of the Act to postpone execution of a decree for 
ejeotment for a certain period with liberty to 
apply after the expiry of the period fixed. 

{Macleod, 0. J. and Fawcett, J.) Bhagwan- 

DAS MaGANLAL V, KaIKHUSARU ADIJI. 

45 Bom. 928 = 61 f Q. 273=> 

23 Bom. L.R. 287. 

. S, Applicability—Act does not 

apply to premises acquired under the Land 
Acquisition Act, 

The Act was not intended to apply to pre~ 
mises acquired under the Land Acquisition Act 
for public purposes. The object is to efieot aoqui* 
sition immediately for public purposes. The 
general provisions of the Act do not override or 
repeal the special enactments, like the Land 
Acquisition Act or the Municipal Act. {Setalvad, 
J.) BOMBAY MUBIOIPALITY V. M. DAMODAB 
Bros. 45 Bom. 725 =60 LG. 671 = 

23 Botli. L.R, 88. 


BOMBAY RENT (WAR 

(II of 1918), S. 9. 

—-S, 9—Object of pulling ddan of old 

house and building new onea—Beasonablero^ 
gwirement—-Bona fide. : ^ 

The Act does not mean that the improvement 
of old, ill-erected, badly ventilated pramiseB 
should be entirely stopped until the Act is le-r 
pealed. All that the Courts have to do in 
construing B. 9 is to see that the landlord is 
acting reasonably, to determine which, the- 
Courts should consider the condition of the pre¬ 
mises and should not consider the existence of 
other buildings owned by the same landlord. 
{Macleod, O.iJ. and Heaton, J.) PUDUMJI 
BIB Dinshaw Manekji Petit. 58 I.G. 27= 

22 Bom. L.B. 880. 

-S. 9— Landlord^ rights o/. 

Where the limitations upon the rights of 
landlord created by B. 9 are removed his pre¬ 
vious rights revive. {Kincaid, d,Q, and Ken ¬ 
nedy, A.J.C.) Hussar lad Muhammad v, 
BACHAIj Haji Nathu. 62 I.G, 860= 

18 S.L.R. 79. 

- S. 9 (1) — Ejectment for non-payment 

of rent cannot be resisted by deposit after suit. 

The conditions in B-. 9 (1) of the Bombay 
Rent Act are conditions precedent which mast 
be fulfilled at the date of the cause of action. 
Consequently where a landlord brings a suit to 
eject a tenant whose rent is in arrears for a- 
long time, the tenant cannot, by paying the 
arrears of rent into Court, resist the suit in 
ejectment. Where the tenancy is determined 
not by forfeiture but by a notice to quit, the 
Court has no power to grant relief againet 
eviction by the landlord. {Pratt, J.) MATHUBA- 

DAS Magan Lad v, Nathubai. 

25 Bom. L.R. 848=47 Bom, 7B6- 
70 I.G. 920 = 1923 Bom, 887* 

4 

* 

- S.9 (2) —Accommodation of employees- 

of landlord is a satisfactory cause for ejectment. 

The accommodation of a staff of employees 
of the landlord is a satisfactory cause within 
the meaning of 8. 9 (2) of the Bombay Rent 
(War Restriotions) Aot 1916, for the ejeotfiieDt- 
of a tenant, though it does not amount to O ' 
reasonable and bona fide requirement by thO' 
landlord lor his own occupation within the 
meaning of the seotion. (Pratt, J.) RIFPON- 
MBNEWA KADMSHIKI V. F, POSTDOOK. ' ' 

24 Bom. L.R. 84 = 68 I.G. 677«' 

1922 Bonii 70; 

S. 9 (2) —Building by landlord'^EpuSr- 
tion of tenant, ' 

8. 9, 01. (3) does not require expressly or 
implication that the building must be ereofed 
by the landlord, and it does not moan that if > 
building is erected by some person other than a 
landlord under some arrangement with the 
landlord, the landlord cannot require the tenant 
to leave the premises. (Afocleod, 0J * 
Heaton^ J.) BUSTAN SOBABJI POWWiiOlfA 
BAMOHANDBA BALAJI QAmWABt " ^ 

57 1.0. 993-82 Bomt 
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BOIBMY BBRT <WAR RBBTSIOTIONB) lOT 
(II of 1918; 8. 10 A. 


8. 10-A 



of motion —Limitation 
—Copy of notice filed proionoiary—Motion 
in Court after expi*‘y of preoeribed period 
-^Effect of* 

The period of limitation for applioations by 
way of motion to the High Court ia oaloulated 
from the date on which the motion ia brought 
on in Court and not from the date on which 
the oopy of the notice of motion is lodged 
with the protoQotary. In oaeea when the 
motion is brought on each that an application 
can be eaid to be made to the Court, the oopy 
of the notice of motion being lodged with the 
protonotary does not amount to an applica¬ 
tion ; it ia only an intimation to the Court 
that an applioation ia intended to be made. 
31 C. 160, foil ; 17 M.L.J. 216, diet. The law 
will be different bo far aa the Madraa l^igb 
Court ia concerned for there it is the Court that 
issues notice of motion. {Pratts J.) NAKA-R- 
AliLY t), EANEMAR. 

as Bom. L.R. 13 = 1931 Bom. 289. 
S. 10-A— Limitation for application 


Starting point—Copy of notice of motion filed 
with protonotary within the period of limit¬ 
ation—Motion in Court after the expiry of the 
period-—Limitation, 

Though it is open to a defendant for applying 
direct to the Court for a rule nm in order to 
call upon the plaintiff to show cause why 
the relief prayed lor should not be given under 
3. 10-A ot the Bent Act, the usual procedure in 
a case where a party wishes to obtain a relief 
of an interlocutory nature, is by motion, and 
neoesearily the first step which has to be taken 
is to file a notioe of motion in Court. To file 
the notioe of motion in such a case is deemed 
to be the applioation which the applicant 
wishes to make and though the application is 
moved in Court after the expiry of the presorib- 
ed period, it is not barred by limitation if it 
is filed in the proper office of the Court within 
time. (Macleod, G.J, and Crump, J.) Kane- 

MAB VBNKAPAIYA V, NAZBRALIiY TYABALLY. 

47 Bom. 76i = 2S Bom. L.R. 484 = 

1924 Bom. 86. 

BOMBAY REYENUE JURISDICTION ACT 
(X of 1676). 

. --Be. 4 and 5—Claim as Jangam—Claim 

to restrain levy of rent in excess of assessment. 

A suit to declare that plaintiff was Jangam 
is based under 8. 4 (a) (2) of the Bombay 
Revenue Jurisdiction Act. But he can ask under 
3, 5 for a declaration that the Colleotor could 
not levy rent on his lands in excess of the full 
aBsessment by Qovernment and can stop the 
Government from collecting the excess. (Shah, 
A.C.J» and Kemp, J.) Patdaya Muppaya v. 

SEOBBTABY OP STATE FOB INDIA. 

29 Bora.L.R. 1160 = 1924 Bom. 278 = 

48 Bom. 61. 

■i^ ■ ■ 8. i—Suit for declaration that plffe, 

are hereditary vatandar Kulkarnis. 

A knife againefc the Secretary of State for a 
dkbiteafelon that plfia. axe hereditary vatandar 


BOMBAY RBYBNUB JDRISDIOTION ACT 

(X of 1876) a. 4. 

kalkarnia and entitled to the vahivat of the 
Vatan hereditarily is barred by 8. 4 (o) of the 
Bombay Revenue Jurisdiotion Act (1876). 
{Macleod, C.J. and Beaton, J.) DAMODAR 
KRISHA KUIiKARNl V. THB OoriLEOTOB OF 

Nasik, 44 Bom. 261 = 69 I C, 898 = 

22 Bom. L.R. 99. 

-S. ^--Wheiher ultra vires--Governtnenf 


of India Act (1868), S. 66. 

B 4 is not ultra vires of the Government 
virtue of B. 66, Govt, of India Act (1858), r 
much as a similar suit could not have been 
brought against the East India Company. 
(Macleod, C.J. and Heaton, J.) Riohangauda 

IRANGAUDA V. BEOEETARY OF STATE. 

94 I.O. 129 = 21 Bom. L.R. 1199. 


S. 4— Scops of. 


Where a person in possession of vatan lands 
under a miras lease or mortgage from the owner 
oontinues in adverse possession of the land 
after the death of the owner for the statutory 
period, he is still liable to be ousted under the 
Hereditary Offices Act and so he is at most 
entitled only to an injunction restraining the 
owners from taking proceedings other than 
under the Hereditary Offices Aot to recover 
possession. An order which though purporting 
to be passed under the Hereditary Offices Act is 
not authorised by the Aot, does not come under 
the purview of the Revenue Jurisdiotion Act. 
{Scott, C.J. and Beaman, J ) MAGNACHAND 
V. VITHADBAO. 

87 Bom. 87 = 17 1 0. 148 = 14 Bom. L R. 793. 
S, 4 (a), Para 3—Order of Collector 


under S, 11-A of Bombay Hereditary O^ces 
Act—Revision by High Court* 

An order of a Collector under B. 11-A of the 
Bom. Hereditary Offices Act directing a levy 
of full rent is an order within fl. 4 (a), para. 3 
of the Aot and therefore the High Court has 
no jurisdiotion to interfere with the order. 
{Macleod, C. J. and Shah, J.) DATTATBEYA 
V. LAXUMAN CHIMNaJI. 

64 1.0. 7 = 28 Bom. L.R. 561. 
S.4 (a)— Construction, 


8. 4 (a) of the Aot should be strictly construed 
and a refusal by the Collector to declare an 
alienation null and void does not prevent the 
Civil Court from discussing the question of 
binding nature of the alienation. {Macleod, 
0. J., Shah and Hayward. JJ.) DatTaTREYA 
EESHAV V, TUKABAM RAGHU. 

49 Bom. 1141 = 61 I.O. 972 = 

23 Bom. L.R. 876. 


Ss. 4 (b) and 9 —Inamdar — Miras- 


patra — Effect^ Survey settlement—Introduction 
of—Right to levy building fines. 

Defendants were inamdars of the village and 
they were grantees of the soil as well as assigneea 
of the revenne. The plaintiffs were mirasi olass 
of peramanent tenants bolding under the inam- 
dara nndar oomparativaly reoent Miraepatra 
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BOMBAY REVBNUB JURISDICTION ACT 
(X of 1870). 8. i. 

of 1869 and 186i. Survey sesUemenfe was 
inltodaoed into the village at the xequest o( 
Ihe inamdars and a revised aBsessment of agci- 
oultural land came into efieot. Under 8. 317 
of the Bombay Land Bevenue Oode« all holders 
of land in the village became liable in reepeot 
of each lands to the provisions of the Land Re¬ 
venue Code. The Collector under rules framed 
by the Government and at the request of 
the inamdar purported to levy building fines 
for the benefit of the Inamdar assignees of the 
land revenue. The plffs. sued for a a deolara- 
tion of their rights to hold the land free from 
building fines and for an injunotion restraining 
the Inamdars from levying suoh fines. The In- 
amdats pleaded that the suit was barred under 
8* 4 (6) of the Bom. Rev. Jurisdiction Act. 
field that the suit was not barred by 8. 4 of the 
Bom. Rev. Jurisdiotiou Act, If without ques¬ 
tioning the legality or propriety of the amount 
or incidence perse the plfi., asserts a right in¬ 
dependent of and having no relation to it, suoh 
as a right to pay a certain fixed amount annual¬ 
ly under a contract between him and the Inam- 
dar, he cannot be said to object to the amount 
of incidenoe of the assessment within the mean¬ 
ing of 8. 4(b). An objection to oome within 
either of the two heads of ol. (6) of 3. 4 must 
be an objection which reaches them directly 
e.,) an objection to them ptrze which ad¬ 
mits the liability to pay land revenue on the 
part of the objeotor but quarrels with its 
amount or inoidenoe of the validity and efieot 
of the notification of survey settlement as by 
themselves objectionable, not because some 
other right afieots them or makes them in¬ 
applicable to this particular case. 28 B. 74, Ref. 

(Shah, A. G.J. and PratU J.) Damodhab 
MAHADBV BHORDB P. kashinath sada- 
tSHlT. 1923 Bom. 79-76 I.O. 897 — 

24 Bom. L.R. 1040. 

-Bi. 4 (c) and 6—Scope of —Seieure of 

property. 

A suit on a claim arising out of an alleged 
illegality ol the proceedings taken for the re¬ 
alisation of land revenue would not be barred by 
8. 4 (e) of the Act, as the proceedings mention¬ 
ed in that Section must, in their inception, be 
legal. 8. 6 of the Act does not protect an officer 
who did not believe the property seized by him 
to be the property of the defaulter. (Scoff, G. 
J. andChandavarhar^ J.) Ganqa Ram v. 
Dinkab. 37 Bom. 842 — 

20 1.0. 826-18 Bom. L.R. 669. 

- — 8. 1—Provlao (k)—^hafib inawt— 
Resumptions Suit to set aside—Civil Court — 
Jurisdieiion. 

Lands assigned to a Khatib inam ware en¬ 
joyed rent free by the grantee and bontinaed to 
him on the same terms by the Inam Oommie- 
sioner in 1866 under 'Act (XI of 1852). Pifl> an 
alienee from a Khatib enjoyed them similarly 
from 1864 to 1910 and olaimed to have pez- 
lozmed the Khatib service. In 1911 the Oom- 
maiesionet resnmed the lands {by levying loll 



BOMBAY BBTBMDI JDBISDIOTION AOl 

(X of 1876), 8.11. V 

assessment on them. Plil. sued for a declara¬ 
tion that he was the full owner of the lands ol 
the Khatibgari right appertaining to them. 
Held, that the plfi.'s claim to hold the land 
wholly or partially free from payment of land 
revenue under an adjudication order passed by 
a competent officer under Act (XI of^l863) was 
cognizable in the Civil Oonrts under proviso (k) 
to 8.4 of the Bombay Revenue Jurisdietfon 
Act. {Shah and Hayward, JJ.) FakboDIN 
SAB P. 8BOBBTABY OF STATE. 

21 Bom. L.R. 1166-Bi l.G. 108- 

44 B, 180. 

-S, 4—Proviso (k) —Land exempted 

from land revenussSuit claiming ezempiions 
Jwrtsdicfion—Cipil Court* 

Lands appurtenant to Kaji Tatan were oon<i 
tinued by the Inam Oommissioner in 1853 as 
sarva inam to a predecessor-in-titlo of the plff. 
FlfF., an alienee from a Kaji, held the lands free 
of assessment, though the service of the Kaji 
continued to be performed by the desoendaots 
of the Kaji. The Golleotor ordered in 1914 
full assessment to be levied for the lands in 
question and in case of non-payment lands to 
be forfeited. Plff. sued for a declaration that 
the Golleotor’s order was illegal and ulra Piria. 
Held, that cognizance of the suit by the Oivil 
Court was not barred under 8. 4 (a) (1) of the 
Bombay Revenue Jurisdiction Act. 1876 for, 
the suit fell within proviso (k.) {Shah and 
Hayward, JJ.) MAHMADSAHBB p. SECBETABt 

OF State. 21 Bom. L.R. 1189—84 1.0. 98— 

14 B. 120. 


-S, 11 —Coflecfor’a rs/iisai to grant 

sanad—SuiU 

8. 11 clearly prevents the High Court from 
entertaining any suit on account of the Colleo* 
tor's refusal to grant the plaintiff a sanadt as 
the plaintiff has to prove, previously to filing 
the suit, that he had presented all such appeals 
allowed by the law for the time being in fotae* 
as within the period of limitation allowed for 
bringing suoh suit it was possible to present. 
(Maeleod, C.J. and Crump, J.) AMBABAM 
KUBBBDASP. 8BOBBTABY OF STATE FOR 

INDIA. 74 1.0. 198-1923 Bom. 416. 


■ ■—S. 11 —Bent free land—fiswond of 
assessmentsHotice by mawlafdar—S«W to set 
aside is maintainable • 


Plffs. who had been holding their lands rant 
free were suddenly served by the mamlatdar 
with a notice of demand to pay asseBsm^t. 
There was no order by the Collector to that^ 
effect. Plffs. filed a suit for declaration that 
they ware entitled to hold their lands rent froSj 
fisid that this was a case to whioh Si 
the Bombay Revenua Jurisdiction Aot^ would 
not apply and that the suit as laid 
maintainable. {Matleod^ C.J* and Skaki J»1 

RATHUBAM HXBABAM p. BHORBTABY OJf 

State for India. • ••a^ 

U Bom. L.B. 102-1911 Boa. 

Av 1 11. ffit-M BoaiAli* 
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SOMBIT RITBHQI JURItDIOTION 10* 
(Z of ISTS). 8.11. 

B« ll~Ord#r 6^ OolUoior to r07»otia 


«iieroaolfiiMl«-ifa apptat pro/orrod-Suit to 
tH a«id« i$ not maintainabta. 

A panioa against whom an order was passed 
by Ihe Colleotor to remove an alleged en- 
eioaohment and who preferred no appeal 
against the order within 3 months thereof is 
barred under B. 11 of the Act from afterwards 
suing in the Civil Court, to get the order set 
aside. (Maelaod, O.J. and Heaton, J). DataIi % 
KnsHAti V. Bborbtabt of State- 

89 1.0.129=199 Bom. L.R. 1089. 


Bs. 19 and i—Be/erance under S. 13 


anofudad toHara a daivfi is excluded under 

8 . 4 . 

J sued B for declaration that he, and not B 
was the adopted son of X and as suoh was 
entitled to his properties. B pleaded that J’s 
adoption was not oonsented to by the Maha¬ 
rajah of Kolhapur and was void as suoh. The 
ease went up to the Privy Gounoil which finally 
decided in J'e favour. The Maharajah of 
Kolhapur who was not a party to the suit 
took exception and made representation to the 
Govt, of Bombay that J’s adoption was 
invalid owing to wantnf oonsent on his part. 
The Bombay Govt« then referred the matter to 
the High Coart under 8. 13 of the Act, held 
that the Maharajah had himself a olaim 
against Govt., jurisdiction as to wbioh was 
excluded under B. 4 and that the matter was 
therefore referable to the High Court. (Viscount 
Haldane), Mahabajaof KoIiHAFUB u. 8hbi 
Bada MAHABAJ. 88 M-L.T. 878 » 

80 l.A. 308=>(1923) M.W.N. 688 => 
77 l.C. lOOi-iB B. 1^26 Bom. L.R. 952=:= 

1923 P.G. 194 (P.C). 

——B. 18~He/srenca can make order as to 


High Court—Costs, 

On a reference to the High Court under B. 13 
of the Bombay Revenue Jurisdiction Aot, the 
High Court has powers to deal with oosts, as to 
who should pay them and as to how they are 
to be ascertained. (Afaclaodj O.J., Pratt and 

Wawceit, JJ.) In re Jagannath Vasddeo 
PANDIT. 48 Bom. 1177 = 61 1.O. 271 = 

23 Bom. L.R. 189. 

'■ ■■—S. 12—Claim not cogniaable by Civil 


Court can be referred to High Court, 

8. 13 of the Act gives the Government the 
right to refer to the High Court all the claims 
and objections not cogniaable by a Civil Court 
and this right is not excluded in respect of 
olaima not cognisable by a Civil Court even 
before the passing of the Act. (Macleod^ G.J., 
Pratt and Fawcett, JJ.) In re, Vasudev 
Habihab Pandit. is Bom. 463» 

61 l.C. 146 = 28 Bom. L.R. 161. 

BOMBAY BALT ACT (II OP 1890). 

---Si. 11 and n^Contraet to sub-leane 

eaUpan againsf conditions o/ license is unenfor- 

eeade. 

She defendants leased a salt-pan from 
Qovtfnmeui under a lioenae ; one of the oondi* 


BOMBAY BHA OUBTOMB ACT (Ylll of 1871), 
a. 39. 

tions of which was that the leasee was not at 
liberty to sub-lease the salt-pan without the 
permission of'the Colleotor. In spite of this 
the defendants agreed to sub-let the salt-pan to 
the plaintid. The plaintiff having sued for 
speoifio performance of the agreement of sub¬ 
letting :— Held, dismissing the suit, that the 
agreement of sub-latting, which was against the 
condition of the license, was unenforceable at 
law, 33 Bom. 636 Poll. (Macleod, Q.J. and 
Shah, J), RABIA BXBl o. Ganqadhab 
Vishnu Pubanik. 21 Bom. L.R. Ill- 

45 Bom. 651-60 l.C. 898 = 1922 Bom. 78. 


S. 11—/Sub lease o/ license^A-dmiuion 


of partners, whether sub lease. 

Lioensee, prohibited from sub-letting his 
license, may admit his family members and 
others as partners in the business ; such admis¬ 
sion of partners does not mean sub-lease. 
(Afacleod, J.) CHAMPSBT DOBBA. v. Gobdhan- 
DAS KbbsowjI. 40 l.C. 608- 

19 Bom. L.R, 381* 


BOMBAY SCHEDULED DISTRICT ACT (XI 
OF 1816). 


-S. 3—jR, 44 o/ ihe rules made under 

section 3, whether ultra vires —High Court's 
jurisdiction —Afetoas Agent's Court, 

The rule is notullra t;ires. The High Court 
has power to take oogniaanoe of any ease in the 
petition of a oonvioted party and if it thinks fit 
send for the proceedings and make a fresh order. 
The jurisdiction may be called appellate or 
revisional. The High Court has jurisdiction to 
entertain an appeal from a oonvioted person 
who has been sentenoed by a Court of the Mewas 
Agent to a term not exceeding five years im¬ 
prisonment. (Scoff. O.J. Beaman, Heaton and 
Macleod, JJ.) Nazir Mahomed u. Kuferob. 

41 Bom. 667 = 19 Bora. L.R. 687 = 
41 l.C. 641 = 18 Or. L.J. 817 (F.B.). 

BOMBAY SEA CUSTOMS ACT (¥111 OF 1871). 

——8. 30 (a) and (b)—Cusfows duty — 
Assessment — Wholesale price, meaning of^ 
Costs of the goods to importer. 

The term ‘'wholesale cash price'' in S. 30 
cl. (a) of the Sea Customs Act, 187S means the 
whole cash price for which the goods of like 
kind and quality are sold or are capable of being 
sold at the time and plaoe of importation. The 
exprasBioD indicates that it must be the price 
which the importers in India are able to realise 
on a wholesale disposal of the goods to some one 
after importation. It does not mean the coat of 
the goods to the importers on the basis that the 
goods should be taken as being sold to the im¬ 
porter at the price which it cost him to lay them 
down in Bombay. Clause (b) of B. 30 of the 
Bea Custome Act applies when the wholesale 
price is not ascertainable. This clause is added' 
in order that the real value might be aacer- 
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BOMBAY SUMMARY SETTLEMENT ACT 
(YIl of 1863). 

taiDed ^here there is no whole ealepiioe* 
{Macleod, O.J, and 8hah, J*) *The Vacuum 
O iD Co., v. The Becbetaby op state for 

IKDIA £N COUNCIIi. 

24 Bom. L.R. 198 = 47 Bora. 174 = 
67 l.G. 267 = 1922 Bom. 12. 

BOMBAY SUMMARY SETTLEMENT ACT 
Y of 1863). 

- Land granted to a mosque— Summary 

settlement—Alienation of land to strangers — 
Assessment on land in the hands of strangers— 
Construction of sanad. 

Certain land which was granted to a mosque 
was continued at the time of the Survey Set¬ 
tlement in 1879 on payment to Government of 
an annual quit rent under a sanad. Sixty years 
before suit) the land was alienated unlawfully 
by the manager of a mosque to a alranger from 
whom it was purchased by the pifi. in 1900, 
when the Government levied the full assess¬ 
ment on the land. It wae held, by Shah and 
Haytoard, JJ.— {Beaton^ J. dissenft«gf) that the 
provisions of the Aot and the terms of the 
Sanad pointed to the conclusion that the con 
dition that the land must continue to be the 
property of the mosque in order that the bolder 
for the time being might have the benefit of 
the exemption from assessment allowed by the 
Sanad could not be implied ; and that the 
Government did not get any right under the 
Sanad to levy the full assessment even when 
the property ceased to be the endowed property 
otherwise than by lawful alienation. iShah, 
Hayward and Heaton, JJ.) SHANKAR ILAIj v. 

The Secretary op State. 

43 Bom. 683 = 811.0. 910 = 

21 Bora. L.R. 668, 

- Inam lands settled under, whether 

subject to Vatan Act of 1874, 

Settlements efieoted under Aot II of 1863 
prevent inam lands from beiner subject to the 
provisions of the Vatan Aot of 1674 because 
holders of those settlements are no longer 
hereditary ofdoers holding lor service. {Scott, 

0, J. and Heaton, J.) Brbndon v. Bhrimant 
SUNBERABA l. 38 Bom. 272 = 23 l.G. 221 = 

16 Bom* L.R. 164. 

■ --S. 7— Summary Sanad — Temple 

lands—Description as Jat inam—Suit by 
Qaukar of temple for possession—Limitation 
Act, Arts, 120 and 144. 

A suit was filed by the plaintiff as represent¬ 
ing gaukars of a village entitled to the manage¬ 
ment of a temple, agarinst defendants who were 
the Devlis and Bbavnis connected with the 
temple and certain alienees from them for 
poBBession of lands alleged to be Devasthan 
lands. The lands were described as the Jaf- 
inam of the temple se'^vaufs in a sanad issued 
by the Government m 1865 under the provi¬ 
sions of the Summary Settlement Aot, 1863. 
One of the defendants sold a portion of the 
^ands in 1903 but the vendees took poEsesBion 
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in 1916. The plaintiff’s suit was filedf in 1916. 
The defendants raised the plea that the suit 
was barred by limitation. Held, the issne-.of 
the sanad to the defendants did not negative’ 
the rights of the temple and the plaintiff, 
oould prove that the lands were really dsvas- 
than lands. The grant of a sanad to deits. 
did not furnish a cause of action to the plfi* 
Consequently the suit was not barred, Art. 120 
of the Lim. Aot having no applioation to a suit 
,for poBsessioD. (Shah, A.C.J. and Cy'tAmpt J>) 
VITHAD DHONDYI DEVIjI V. SUBYAJI RAU-, 
CHANDRA NAIE. 24 Bom. L.R. 802= 

78 l.G. 617 = 1922 Bom. 488. 

•W • V • ' 

-8,12— Desai Inam— Summary settle¬ 
ment—Imposition of quite-rent — Will, 

Where a desai dying without oo-paroenecB 
disposed by will of his lands which had been 
the subject of a summary settlement and pay¬ 
ment of quit-rent, the alienation is valid. 
(Sir John Edge) SUNDERBAI u. COLLECTOR 
OP BELGAUM. 

43 Bom. 376 = (1919) M.YT.N. 254=. 
23 G.W.N. 753 = 21 Bom. L.R. 1148= 

52 1,0 897 = 4S1.A. IS fP:0.) 
Affirming 38 Bom. 272 = 23 1.0. 221 = 

16 Bom. L.R, 164.: 

BOMBAY SURYBT AND SETTLEMENT ACT 
(I OF 1888). 

-Ss. 28, 28, 87 and 38—Bom5ap 

Revenue Code (V of 1879), Ss, 102 and 106-r 
Fixing and sanctioning—Difference hHween — 
Khot’a position—Rates sanctioned—Expiry of 
period—Position of parties* 

There is a distinction between “Fixing” a 
period within whiob a sanotioned settlement is 
to bo oontinued and “sanotioning” a settlement 
which simply accepts the rates proposed by the 
! Settlement Officer. So where a settlement has 
been sanctioned and a period fixed, the Khot iS’ 
to levy rents at the sanotioned rate till thr- 
petiod oomee to an end and even after it; if no 
new settlement is introduced, the settlement 
must be deemed to oontinue. {Beaman and 
Hayward, JJ.) SECRETARY OF STATE t). 
Sadashiv ABAJI BHAT. 86 Bom. 290= 

14 1.0. 434 = 14 Bom. L.R. 77. 

BOMBAY TALUKDARl AOT (VI of 1888).^' 

!“»#**■ 

— Applicability of —Kasbatia of 
Chharodi, 

Bombay Acts VI of 1888 and V of 1879 apply 
to of the Kasbatis village of Ohharodi as they 
are inoluded among Taluqdara. The right to! 
manage the village carries with it defimto^ 
obligations, failure to fulfil which, involves 
resumption by Government. The obligatiOP 

oannot be sub-divided or surrendered 

reoognised Manager to others without the 

sent of Government. The Government ate not 

bound to recognise as Manager any'one ^eXOept 
a male or female Kasbati of Viramgaffl 
widow of such a Kasbati, It is not 
reoognise as Manager any pereoii whatWWf wWr 
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Bami TALDBOJIRI lOT (YI ot 18B8), 
8. SB. 

• a * 

olaims the tight to manage in virtue ot a 
tvanalec whether brought about privately or by 
prooeBB ot Civil Court. {Chandavathar and 

fieototii JJ.) Beorbtbry of state u. bai 

BAJBAI. 111.O. 948 = 18 Bom. L.R. 609. 

' Ss. 68 and 78— of — Kas- 

bati holding under paUa. 

Bombay Aot 6 ot 1888 does not oonfer on a 
Kaabati holding under a patta in the nature of 
a lease any greater rights than those conferred 
by the terms of the patta. (Lord Afhinson) 

Sbobetaby op State v, Bai Raj Bai. 

89 Bom* 688 = 42 1.1. 289 = 19 C W.N. 1087 = 

18 l.L J. 95S»(1018) M W.N.868 = 

29 H.L J. 242 = 
18 H.L.T. 179 = 2 L W. 781 = 
17 Bom. L.R. 730 = 80 1 0. 803 = 

28 G.L.J. 1 (P.C.). 

: [ReYer8lag = ii I.O. 918 = 13 Bom. L.R. 609. 

BOMBIY TRIHWIYS ICT (I OF 1874). 

'—Si.24 and 28 — Bye-law not sanctioned 
—Breach— No offence. 

Where notices were issued by the Tramway 
Company in 1917 allowing three persons to 
travel on the rear platform and in 1919 forbid¬ 
ding the travelling on the rear platform, both 
without the sanction of the Governor in Counoil 
held the notices so far as they modified the 
Bye*law No. 6 had no effect in law and a 
breach thereof was held to be no offence. 

(Shah and Hayward, JJ.) Emperor v. 

BOBAB MebwANJI. 84 I.C 488 = 

21 Bom. L.R. 1103. 

BOMBAY YATAN ACT (Y OF 1886). 

S. 2— Succession — Daughters—Cannot 
claim priority over male members. 

Under the Bombay Vatan Act, neither the 
daughters nor a brother’s widow of the last 
mala holder oan claim priority over the^ male 
members. (Macleod^ O.J. and Crump, J.) 

Gavabavta Kom V. Mai:,i:,ajngowda. 

76 I.O. 939 = 1923 Bom. 882. 

——~S. 2— Panchmahals — Jivak badal 
grants Daughter of vatandar. 

In a settlement by the Government of a dis¬ 
pute regarding the tenure of hereditary office in 
Fanoh Mahals, the Government decided it was 
jivak badal, i,e., without condition of the 
service. This announcement was made before 
the extension to the Panch Mahals of the Vatan 
Amendment Aot V of 1886. On the death of 
the last male holder his daughter claimed a 
fourth share of her father’s property. Held, 
that the property in suit was not service inam 
to which alone the Vatan Aot applied, and that 
therefore, the plaint >ff’a suit had been rightly 
decreed. (Scott, 0 J. and Shah, J.) DwABAE 
Das Motirae. v. Bai jeeobe. 

43 Bom. 828 = 81 1 0. 179 = 

20 Bom. L.R. 988. 

B. 2—Fafon properiy^Suit byrever- 
tianary h§ir-^Adoption by tvidoWt 


BOUNDARY MARKS AOT (XXYIII ot 1860), 
S. 24. 

Where a Hindu widow first adopted a boy 
who died unmarried and on his death, adopted 
a second, held, that on the death of the let 
adopted boy vatan property vested in the rever¬ 
sioner and therefore the second adoption was 
declared invalid. (Batchelor and Shah. JJ.) 
Bhima Bai Krishnappa Dbbai v, Tayappa 
Mubarbas Nadqanda. 87 Bom, 898= 

21 I.C 107 = 15 Bom. L.R. 788. 

BONA FIDE PURCHASER. 

See (1) SPECIFIC Relief Act, b. 27 . 

(2) T. P. ACT. 8a. 41 and 53 etc. 

BOOKS OF ACCOUNT. 

See Evidence act, 8. 34, 

BOUNDARIES AND AREA. 

See Deed, Construction. 

— Miscalculation in Revenue Returns 
cannot defeat title. 

If in fact the boundaries include an area 
greater than that referred to in the Revenue 
Returns, such a misoalouiation or misrepresen¬ 
tation cannot defeat the title to the estate. 
(Mookerjee and Buckland, JJ.) SECRETARY 

OF State for India p. Wayed ali. 

68 I,C. 866 = 84 G.L.J. 141. 

BOUNDARIES, 

- Dispute as to. 

The principle of proving the affirmative 
applicable where the boundary line which is the 
subject of dispute runs through waste lands 
which have been the subject of definite posses¬ 
sion. (Chatterjee and Panion, JJ.) Radha 
Krishna Das v. Matiar Rahaman. 

68 I.C. 748 (Oal.). 

- Determination of identity of land. 

In determining the question of identity of 
land, attention must not be limited to one or 
other of the boundaries alone, but, as far as 
praotioable. an attempt must be made to 
identify all the four boundaries in the 
dooument. (Mookerjee and Beachcroft, JJ.) 
SHIB CHARAN DBY P. NIIi Kantha Mahato. 

17 C.L J. 642 = 16 I.C. 747. 

- Fence — Ownership, 

Adjoining owners of land, own the boundary 
fence up to its centre on each side, together 
with trees growing thereon. (Atkinson and 
Jwala Prasad, JJ.) Raqhubir Missbr v 
Bhajan Bingb, 2 Pat. L W. 27 = 

40 1.0. 987. 

BOUNDARY MARKS ACT (XXYIII of 1860). 

8s, 24 and 25—Order under —Res judicata. 

A decision as well as its grounds if not con¬ 
tested, passed under 8. 26 that the lands 
never formed part of the mitta are res judicata 
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BODMD&BIVB RHOITALS IM DHSD. 

botvreeftn Ihe paztisfl. ( WalUif O.J.| Ayli%g oad 
Seahagiri Aiyar,n,) Muthamuae. «. .Thb 
aSOBBTABT OW 8TAVB. 89 M»d, 1109* 

87 M.LJ. 989»86 1.0. 817-° 

18 M.L.T. 188. 

BOUMDJLRIBS RHOITiLS IB DHD. 

■■Bacttafa in a deed—Boundary, fining 
of. 

In fixing the boundary, the deaoziption 
found in the deeds of the property is to be 
followed. {Lord Moulton) ^ JOHN KiNQ 
OHAIBMAK of MUNlCIFAIi GOUMISBIONBBS 
OFHOWBAH, 18 O.W.M. 898^87 M.L.J. 30— 

86 I.Q. 919-80 O.L.J. 107 (P.C.). 

BRAHHOTTAR—See Grant. 

BRBAOH OF OOBTRAQT. 

See (1) CONTBAOT ACT, 8. 73. 

(3) DAMAOBS. 

(3) WORKMAN’S Breach of Contract 

ACT. 

BRBAOH OF TRUST. 

See (1) C. F. OODB, 8. 93, 

(3) HINDU LAW, BBDiaiOUS ENDOW¬ 
MENT. 

(3) TRUST. 

(4) Trusts act, 8, 38. 

BRITISH INDIA. ABSENOB FROM. 

See LIMITATION ACT, 8. 13. 

BROKER. 

See Also Contract act, S. 183 Et, Seg. 

-Commission— When payable. 

Where the remuneration of a broker is pay¬ 
able on the performanoe by him of a definite 
undertaking he is entitled to be paid that, as 
soon as he has substantially done all that be 
undertook to do even if the principal aoquiree 
no benefioial interest from his services, and 
except where there is an express agreement 
or special custom to the contrary, even if the 
transaction in respect of which the remuneration 
is claimed falls through, provided it does not 
fall through in consequence of any act or 
default of the broker. The contract itself will 
indicate the terms, {Mooherjee and Rankin, 
JJ.) batchidananda Dutt t>, Nritya 
HATH Mittbr. 80 Oal. 878— 

37 O.W.N. 1007-1931 Oal. 517. 

--.Oommtsston— Right, to — Contract not 

eompfefed. 

Those who bargain to receive commission for 
introduction of a contractor have a right to 
their commission as soon as they have com¬ 
pleted their portion of the bargain irrespeotive 
of what may take place subsequently between 
the parties introduced and whether or not the 
contract is completed. Where there was a letter 
giving the nature of an authority to negotiate 
a lease and it contained a oertain term that 
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broketage was to be nett Bi. 2,630, and it'alw 
contained a promise on the pact ot the defend- - 
ant to pay that amount on a fntnre data if h» 
Buooeeded in getting a lessee to agree to tha- 
terms of the lease, and the lease oonld not b»> 
put thcongh as the defendant had failed'to^ 
make out a title to the premises. Bald that 
the brokerage was payable. {GhavdTiw%, J,\f 
PUNDIT IBAGHUHANDAM LAD SABMA *r 

Madan Mohan Dabs. 781.0.8S8<-- 

38 O.L.J. 189- 

BUDDHIST LAW. BURMBSB. 

ADOPTION. 

APPMCABILITT. 

OONVEBSION. 

Divorce. 

bcodbsiasticad Jurisdiction. 

eoodesiasticad Law. 

Gift. 

Husband and Wife. 

JOINT Property. 

Marriage. 

Minor. 

Partition. 

Pre-emption. 

Property. 

. bbdigious Offering. 

seduction. 

SOURCE OF. 

SUCCESSION. 

Widow. 

Adoption. 

* • r 

-- Adoption — Kittima daughter 

monies* 

There is no special ceremony in Burmese 
adoption, but the adoption must be a matter of' 
publicity and notoriety* It is strong evidence 
of such publioity and notoriety that the^ 
adoptee lived continuously in the honse of 
adopter from her babyhood lor twelve ot thiit- 
teen years, and that be was entered on the 
register of the sobool as her parent, and |^id 
the school fees. {Lord Parmoor)* Ma THAN-^, 
THAN V. Ma Pwa Thit. 88 M.L.T. 861- 

2 Bur. L.J. 260=-19S8 P.G, 186- 

16 H.L.J. 831-1 

-^dopfton —Proof of—Rights of adoptsA 

son—Separation from parents ^Forfeii^^ of 
inheritance—Intention—Adoption by 

Competition between sons. 

Under the Burmese Bhuddhiat Law thert iff- 
DO ceremony for an adoption, but the adojptwn 
must be a matter of publicity and notoriety. 
The faot of the adoption can either be prov^ 
as having taken place on a distinct and spool' 
fied occasion or may be inferred from a oouMe- 
of conduct which is inoonBistent with 
other supposition. But the amount of proof ^ 
publioity required will be greater in oaoe oiw 
latter category when no distinct oooaMon cm 
be appealed to. 33 I. A. 73 ; 36 I.A. j' 

A Kittima child may forfeit hia right « 
inheritance by separating from hiB 
parents, this being considered ap 
tnde. It is, however a matter of 
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But wtiaia theca ace no okher ohildren with 
whom the JTi^ima child seeks ko compete oc 
ehace. the lew allows him to inherit in whole 
01 pact notwithstanding his separation. Sepa¬ 
ration working a iorfeituce is a matter of 
intention! If the separation of residence be 
with the consent of the adoptive parents, 
aud |f the child is ready and willing to dis¬ 
charge filial duties after it, the bond is not 
broken, A child adopted according to the 
fullest form of adoption and retaining its 
status as an adopted child, till the death of his 
adoptive parents is entitled to inherit their 
estate, as if he were a natural and lawful child 
either in the absence of other lawful ohildren 
or in competition with them. Such a child 
is called a Kittimatha. (Ziord Phillijnore). 

Maung Thwe tJ. Maung Tun Pe. 45 Cal. 1 = 

49 1,0. 863»44 l.A. 251-22 M.L T. 411» 

22 0.W.N. 97 = 27 C L.J. 68 = 

• (1918) M.W.N. 9 = 20 Bom. L.R. 69 = 

11 Bar. L.T. 28 (P.Oi)* 

- Adoption — Ceremonies--Act of Shin¬ 
buying — Presumption—Manukye Dhamaihai* 

Though the act of Shinbuying is, in some 
oases, primo, facie evidence that the donor of 
the least regarded the novice as his son, it is by 
no means a clear indication in every instance 
that any thing more than a charitable intent 
sometimes coupled with a love of display, was 
in the donor’s mind. Where several boys ate 
Bhinbuyed at the same time, and none of them 
is a oarural-born son, no presumption in favour 
of adoption can properly arise in the absence 
of a direct and public declaration of relation¬ 
ship or about the time of the ceremony. 
The Manukye Dhamathat requires that a 
Kittima eon or daughter should have been 
adopted with the intention, publicly signified, 
of taking the adoptee as a son or daughter, who 
will inherit. His intention may have been 
expreseed at the time of the taking or later \ or 
may be inferred from a long course or oonduot 
making such intention public. {Robinson, C.J. 
and May Oung, J.) Maung PO Kan v. Daw 
AT AND OTHERS. 1 R. 102 = 1923 Rang. 189. 

-— Adoption— Adopted son becoming a 
monk— Subsequent abandonment of monkhood 
_ Effect of—Inheritance to adoptive parents. 

Where a person adopted by Burmese parents 
enters the priesthood he must be held to have 
severed himself from all family ties. Where 
after remaining as a monk (or some years, he 
resumed civil life, was received back in his old 
home on the old status as adopted son and heir, 
he must be deemed to have resumed his position 
of Kittima son and the years spent in the 
monastery do not affect his right to inherit the 
property of his adoptive father. {Robinson, C.J. 
md Buchworih, J.) Ma Ntun-Sein v, 

Maung Chan Mya, 66 l.c. 578 = 

11 Id.B.R* 124* 

_-— Adoption—Kitima form—Bvidence of 

—Notoriety and publicity^ 

Under Burmese Buddhist Law in order to 
proye adoption direct evidence of giving and 

Vol. 1—47 
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taking is not neoesaaty. Nor any dooumentary 
evidence or ceremony is required. But if there 
is no evidenoe of giving and taking, it is 
necessary to give clear and unambiguous 
evidence as to the publicity and notoriety of 
status as a Kitima ohild, {Twomey, C.J. and 
BoWwson, J.) Maung Bbin v, U Po Ko. 

56. I.O, 954=12 Bur. L.T. 286. 


Adoption—Appoiilha child 


An appoiitha ohild takes half the estate in 
the absence of any natural or Kittima children 
equally with the oo-heirs of the adoptive 
parents. {Ormond and Pratt, JJ.) Ma Ngwe 
V. Maung Than. 50 I.C. 524 = 

11 Bur. L.T. 221. 

Adoption—Married ivoman. 

Under the Buddhist Law, a woman who is 
divorced from ber husband and baa divided the 
joint property with him is in the same position 
as a single woman. An adoption is a matter 
of intention and may be proved even in the 
absence of any formal declaration. {Ttoomey 
O.J. and Ormond, J.) AUNG MA KHA iKGtJ. 
Ma AH Ban. 11 Bar. L.T. 65 = 

4S I.O. 737 = 9 L.B.R. 163. 

Adoption, two kinds of. 

Kitima and Appoiitha are two distinct form* 
of adoption, to which totally difierent oonsider- 
ationa apply* {Maung Kin, J.) Maung Tha 
SO V. MAUNG LA Pe. 41 I 0. 749 = 

il Bar. L.T, 246. 


Adoption—Evidence of. 


It is only when adoption is proved by 
oicoumatanfcial evidenoe that notoriety and 
publicity must be proved. {Maung Kin, J.) 

Maung Seik v, Ma thet pu. 

33 l.c. 927=9 Bur. L.T. 151. 


Adoption—Validity of. 


Under the Buddhist Daw, adoption just 
previous to the death of the adopter is valid. 

(Me Coll, J.C.) Ml Man V. Maung Eyi. 

32 I.C. 539=U.B.R. (1915) II, 87. 

- Adoption — If'^a contracU 


Adoption under Buddhist Daw, is not a mere 
contract and is not a grant or other dispositions 
of property. It need not be in writing and may 
be proved by any means other than by deed of 
adoption, Kitima adoption is intended to 
provide an heir to tha adoptive parent. There 
must be a distinct occasion on which it takes , 
place and there is very often a oerem-juy. (Me 

Coll, A.J.O.) Ml CHAN Mya V. Ml Ngwe 
YON. 31 I.C. 94 = (1915) 2 U B.R. 74. 

'Adoption — Proof — Second adoption. 


Plff, who claimed to be the adopted daughter 
of a Buddhist couple, was proved to have lived 
with the oouple from the age of three years. It 
was farther proved that the plff’s. mother as 
well as others had stated that the old oouple 
had told them that they had adopted the plff. 
and that she was generally regarded as their 

9 
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BILITY. 

daughter. Held^ that the adoption was 
amply proved. No inferenoe against adoption 
oan be drawn from the faot that an adopted 
daughter worked in the fields for her adoptive 
parents as even obildren of well-to-do parents 
often assist in oultivating the family aores. 
A second adoption during the life-time of the 
first adopted child is not prohibited by the 
Buddhist Law though such adoptions are 
unusual. iParlett, J ) MA 8 hwe YIN w, Ma 
SHWE Nyun. 11 1 0. 776 = 4 Bar, L.T. 188. 

AppllcabilUy. 

- Applicability — Shan buddhista in 

Burma—Marriage — Presumption from habit 
and repute—Strict proof required. 

The personal law of Shan buddhist resident 
in Burma does not appear to be in any way 
different from that of Barman Buddhist and 
the ordinary Buddhist Law applies. Bhan 
notions ooooerning sexual relationship are ex¬ 
tremely lax and the term Ma Ya (wife) is 
indiscriminately applied to women kept a& mere 
oonoubines as well as those properly married. 
The presumption of marriage arising from 
oo’habitation must rest on habit and repute 
and when proof of marriage depends wholly on 
habit and repute, the conduct of the parties 
oonoerned is of a great importanoe; the alleged 
husband must be shown to have olearly and 
unmistakably revealed his intention to confer on 
her the required status and the alleged wife 
must be shown to have aoted all along in such 
a manner that it would be patent that 3he 
asserted that status. {Bead and May Oung, 
JJ.) Ma 8HWE YIN P. MaUNS BA TIN, 

1 R, 343 = 2 Bur. L.J. 114 = 

1923 Rang. 218. 

——Applicability — Rajbansis — Custom, 

Burmese Buddhist Law is not applicable to 
the Bajbansis. even if they are Buddhists and 
the law applicable to them is the customary 
law prevailing amongst them in their habitat 
which is Chittagong. 1 Ohan. Toon’s L 4 G. 
870, diss, from. 2L.B.R. 96, ref, to. {Fox^ G J.) 
POESON V. ADICHANDRO BOBOA. 

9 Bur. L.T. 248 = 35 I 0. 431 = 

8 L.B.R. 301. 

OoDYeralon. 

—■ Conversion—Change of religion by one 
of the parents — Subsequently born child^ 

$taiU3 of, 

Oonversiou of father to Ohristianity after 
marriage according to the Burmese Buddhist 
custom of marriage, the mother remaining a 
Buddhist does not dissolve tbe marriage and 
the legitimacy of the child born after the 
fathers’s change of religion is not thereby affect¬ 
ed. {Fox, C.J,) Maung Ytn V. Ma saw 
Myaing. 26 1 0. 700 (LB.) 

Divorce. 

-- Divoru^ Adultery —Cause of action — 

Pariition. 


BUDDHIST LAW—BURMESE—DITOROBv^ 

The Dhammathats olearly give the husband 
of an adulterous wife, the tight to require her 
to leave the house with only the cloths on her 
back. The husband has also a tight to ask for' 
partition or possession of all tbe joint property, 

(Carr, J.) maung Po Han v Ma So Yi. 

2 Bar. L.J. 65=78 10. 6= 

1923 Rang. 160. 

■ " " — Divorce—“Ex parte divorce — Condi¬ 

tions* 

A husband or wife is entitled to a divorce on 
payment of tbe costs of the suit and foregoing 
all claim to tbe joint property of the marriage. 
2 U. B. R. (1904—1906), foil ; 7 L. B. R. 79 ; 
7 Bur. L.T. 83, appr. (Pratt, J.) Maung 

Thein Mya p, Maung tun hda. 

It L B.R. 388 = 691 0 980 = 

1 Bup, L.J. 127 = 1923 Rang. 86, 

- Divorce—Desertion for over 12 years. 

Per Robinson and Maung Kin JJ.:— 
But even if the evidence had not been suffi¬ 
cient to establish a divorce by deed, there is 
the admitted faot that appellant’s husband had 
deserted his wife for twelve years before her 
death, and that he bad failed to maintain her 
during that period. This fact alone would be 
sufficient to constitute a divorce under the 
Burmese Buddhist Law, 3 L B.R. 176, ref. 
(Robinson, O.J. and Mung Kin^^,) MaUNG 

8HWE 8A V. MA MO. 

1 Bur L.J. 24 = 1922 L.B. 28. 

-Dtporce—Payin Property—Partition, 

In connection with a partition on a divorce 
by mutual consent, payin property is to go to 
tbe party who brought it to the marriage and 
this rule is still to apply even though the 
property may have been changed In form 
provided it has not been merged entirely in the 
jointly acquired property and so changed its 
character. Ohaoge of form does not affect tbe 
rule so long as the payin oan be identified. 
(Robinson and Mae Gregor^ JJ.) Maung 8 BWE 
THA p. Ma WAING. 79 I.C. 862= 

11 L.B.R.48. 

- Divorce—Mutual consent— Misconduct 

—Eight of husband to chastise wife—Extent 0 / 7 - 
Joint property — Onus, 

A Buddhist wife in Burma is entitled to a 
divorce by mutual consent if the husband is 
guilty of a single act of misconduct. Under 
the law as administered in Burma by British 
Courts, a husband has no right to chastise his 
wife, though it is open to the wife to submit to 
ill-treatment or condone it. Where in a suit 
for divorce by the wife, the husband olaiins 
oertain property to be joint property, the onus 
is on him to prove it. (Saunders, A J.O.) MA 

Bat p, Maung nyi Bu. 6410.987= 

(1921) 4 U.B.R. 68. 

-Diporce—Payin Property — Bight of 

wife. 

Where the wife is a spinster but the husba^J 
had been previously married, where the hns;^ 
band brings payin to the marriage and the 




CIVIL DIGEST, 1911—1928- 




UDDtilBT LtV-BURHBSB-DIVOROB. 

nothing, the tale to be applied is the rale laid 
• down lot the oaae where neither party had been 
mnietied before and separate by mutual oonaent 
evithont fault and where the relation of ni$$aya 
and nissifa exists. Authoritea reviewed, 
(Robinson, Q*J., and ffeafd, J.) Ma Nav?B 
J HNIT n- MAUNa PO HMU. 64 I.O 808 = 

11 L.B.R. 52. 

■ mDivorce^PfCiine of suit, 

Under the Burmeae Buddhist Daw, suits for 
divorce should be framed and tried in one or 
other of the three kinds of divoroe, or in the 
others in the alternative, and the question of 
Btatua or existence of the properties to be 
partitioned, should be left to a later suit. 
{n$M, A.J.O ) MAUNaNaAv. MA PYU. 

89 1.0. 1009 = (1920) 3 U.B R, 251. 

.^Divorce--OrueliySingle acU if suffi¬ 

cient 

Under the Burmese Buddhist law a divoroe 
may be allowed to a wife on proof of a single 
act of cruelty on the husband’s part. *20 I.G. 
674, rel. on, {PrtU, J.) Ma Sein PHAW v. 
MG. BA ON. 46 10. 144 IL.B ), 


EocleBiastloal Jorladiotion. 

• ^ ^Ecclesiastical jurisdiction — Power — 
Authority to decide disputes of laymen—‘Effect of, 

Eoolesiastioal authorities in Burma cannot 
settle a dispute between a pongyi and a layman 
relating to private land and any daoision arrived 
at must be of the naturo of an arbiferatpioo. 
Parties who have had nothing to do with the 
referenoe to arbitration, will not be bound by 
snoh arbitration. (Mac Gregory J.) U Meda u. 
U SANDIMA. 1 Rang. 494 = 76 I.G. 807 = 

1924 Rang. 141. 


— —Ecclesiasiical jurisdiction — Revenue 

decision—Ecclesiastical Court has jurisdiction 
even over a lay plff • 

A claim of the plff. for restoration of proper¬ 
ty dedicated to the monastery was recognized 
by Thathanahaing against the decision of the 
Revenue authorities. Seld, that the plff. could 
invoke religious rules in his favour and the 
decision of the "Revenue Officer was no bar to 
the decision in question, (ShaWt J.O,) U. 

Tbikka V , Nga Tin Byu. 

10 1 0. 996 = U.B.R. (1910) I, 78. 


BcoleBiastical Law, 

- Ecclesiastical Law—Effect of becom¬ 
ing Monk — Renwnciafion of monkhood — 

Effect* 

By becoming a monk, a person divests himself 
of all earthly ties of relationship and property 
and dies a civil death. If he afterwards renoun¬ 
ces the monastic life he does not ipso facto 
relapse to the same position which he occupied 
before, with regard to bis property and his 
relationship. Overt aots recognised by law will 
alone instal him in the old status, (Dwcft- 
worth, J.) Ma SHWE the V, MAUNG Kan. 

1 Bang. 430-76 I.O. 672=1924 Rang. 101. 



BUDDHIST^ LAW—BORHBBE—B00LB8I- 
ASTIQAL LAW. 

—Ecclesiastical Law — Property of — 
Buddhist Priesthood. 

A Member of the Buddhist Priesthood dies a 
civil death when he enters the priesthood and 
does not possess any property except such as is 
necessary for hie religious life and which ie held 
under conditions which do nob make it avail¬ 
able for any other purpose suoh as mainte¬ 
nance of a ohild. (Sanders, J.O.) Ma TB Shi 
V. U, ADITSA. 72 I 0. 974 = 

24 Op, L.J. 510=1922 U.B. 151. 

— —Sccfesiasftcal Law — Saduthanthaka 
property —Jncidenfs. 

Saduthanthaka property is property belong¬ 
ing jointly to four pongyis among whom the 
title passes by survivorship until the last 
survivor gets the whole property, Oo the death 
of one member, however^ the survivors can 
admit a new member in his plaoe in the joint 
ownership group. {Twomey* O.J. and Robin¬ 
son* J ) U. NANDIYA V. U KaW WIDA, 

13 Bur. L.T. 147 = 61 I.O. 778 = 

10 L.B.R, 258. 

- —^Ecclesiastical Law — Ayamoungs, 

Persons in oharge of Kyaung and its preoinots 
are called Ayanzoungs and euoh persons have 
a right to sue for possession of land forming 
part o! Kyaung. (Maung Kin* J.) U. PyuNIYA 
Thiha V* PO Thin 56 1 0. 939 = 

12 Bar. L.T. 261, 

——Ecclesiastical Law — Civil Court — 
Pongyi*s property—Devolution, 

Civil Courts in Lower Burma have juciadio- 
tion to decide suits of a oivil nature in 
which points of eoclesiastioal law arise, 
Quoations of ecclesiastical law are to be 
decided according to the Vinaya and the 
various oommeotaries thereon. The authority 
of the Dhammathats is not recognised by the 
eoolesiastioal tribunals but they oannot be 
entirely excluded from consideration. A Pongyi 
oannot, after ordination inherit from him lay 
relatives and on the death of pongyi his lay 
relatives cannot inherit from his land which 
had been given to him as an outright gift. 
8 L.B.R. 145 foil. {Twomey, C.J.. Maung Kin* 
Rigg and Parleit* JJ.) MaunG 8 HWB TON v, 
Maung tun Lin, 9 L B.R. 220 = 

49 I 0. 317 = 11 Bur. L.T. 161 (P. B ). 

—Ecclesiastical Law—Decision of ques¬ 
tions on, 

Buddhist BoolesiaBtioa! Law must be inter¬ 
preted with reference not only to the Oanooioal 
text book of Vinaya but also with the aid 
of the Attagatha and other oommentaries. 
(Twomey.O,!. and Maung Kin, J.) UAwbathA 
V. U THU DattanA. 45 I.O. 923 (L B). 

- —^EccUsaistical Law — Monk—Absence of 
property. 

Under the Buddhist Law, a man’s interest in 
his property ceases when he is ordained as a 
monk though some texts permit his receiving 
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gifts after ordination* There is, however, a 
strong presumption that he has no. property over 
which he has rights of disposal. (Twomey and 

Ot'mond, JJ.) Wilatha v. Thiri. 

8 Bar. L.T, 287 = 30 1.0. 112«8 L.B.R. 342. 

- Ecclesiastical Law — Monk—Contract 

hy^ Validity. 

A Buddhist Monk is incapable of entering in^ 
to a valid ooniraot for his own personal benefit. 
He is prohibited by his personal law frona 
buying, selling or mortgaging land and is de¬ 
barred from suing for redemption. [Me CoUt 

A.JiG.) U. TiiiAWKA'y. Nag Shwe Kan. 

291.0. 613=U.B.R. 1915,11. 61. 

- EccUsiasiieal Law—Building on mo^ 

nastery ground—Nature, 

A building ereoted on monastery ground be- 
Qomes eoolesiastioal., (EoXt G.J. and Parlett, J.) 
Yeo Kyew Sum v,' U Ke Tu. 

24 10. 46S = 7 Bur. L.T. 63. 

——- Ecclesiastical Law—Monk can appro¬ 

priate fellow monk's property if certain condi¬ 
tions are satisfied. 

If a monk takes and appropriates the property 
of another monk, bis act is valid and is called a 
withathagaha gift, if, (according to the uina^a) 
five conditions ate present, viz,, (l) the monks 
should be intimate ; (2) they must have 
associated together ; (3) the property must 
have been spoken about by them ; (4) the 
owner must be living when the property 
is taken ; (5) the taker must be awate that 
the owner would be pleased at the taking. 
A monk can act as owner of a monastery, 
whether dedicated to him personally or allotted 
to him by other monks for 12 years at the 
most, but he cannot give away to another monk 
or layman monastery dedicated to him person¬ 
ally, such monastery being sanghika property 
and not poggalika which alone can be disposed 
of at pleasure. Buddhist monks may and do 
possess property. P. L. J. B. 614 diss. (Me 

Coll, A.J.G.) NGA Po Thin v. U. Thi Hda. 

7 Bur. L.T. 27 = 23 1 C. 187 = 

U.B.R. 1913. 183. 

Gift. 

- Gift by monk — Validity. 

A monk cannot make a valid gift whether to 
a layman or another monk, of a monastery or 
of a site for a monastery whether it has been 
dedicated to him personally or not. (Mac Ore‘ 
por, J.) U Meda V. U Sandima. 

1 R. 494 = 76 1 0. 807 = 1924 Rang. 141. 

—- Gift to children—Effect only after 

death—Validity — T, P, Act, S. 123. 

Where the question at issue was regarding 
the validity of a deed of gift by a mother to 
her children to take effect after her death, the 
matter being one of inheritance. Buddhist Law 
applied to the case and being a testamentary dis¬ 
position in the guise of a gift, the deed is invalid. 
Though possession is necessary under Bud- 
dhiat Law to constitute a gift, the matter is 
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now governed by S. 123, T. P. Act, which alaa- 
gets the rule of Buddhist Law on the poin^. 
(Robinson^ O.J. and Beasley, J ) Ma ThU^^ 
MYAING V. MAUNG GYI. 1 R, 3Sla 

78 1C. 166=1924 Rang. 

- Gift — Monk—Power of disposal, 

Buddhist Eoolesiastioal Law permits a monk-: 
to make a gift by delivering possession without 
deolaration. He has power to make a death¬ 
bed gift. (Po Han, J.) Ma Sb v. U Lon. 

2 Bur. L J. 266.^ 

- Gift by grand-parent to grandchild^ 

—Nature of. 

Under Buddhist Law, an actual delivery of 
possession is necessary to validate a gilt. But a- 
gift by a grand parent to a grandchild is an ex¬ 
ception to the rule and is valid without delivery 
of possession. Such a gift is merely contingent 
and the property remains absolutely under the • 
disposal of the donor till bis death, the inten* 
tion of such a gift being that gtandobildernr • 
being younger, might fare badly in competition ^ 
with their elder uncles and aunts and that they 
shall receive such share of the inheritanoe as - 
the grandparents consider fair. {Beald, A,C.7*) 

Ma Me I v, Maung Lank Huya. 

89 l.C. 999 = (1920) 3 U.B.R. 228, 

. 

- Gift—Death-bed gift—Validity of. 

Under Burmese Buddhist Law a death-bed- 
gift without delivery of possession is totally in¬ 
valid even though it is made through trustees ;> 
for to recognise it would be a recognition of the 
power to make a will, which is unknown to that 
Law. (Twomey, 0. J. and Maung Kin.'J,) MA. 
Yu V. Po THAUNG. 80 I.O 822= 

11 Bur. L.T. 83li 

- Gift—Registration, 

A Burmese Buddhist religious gift of a 
Kyaung is invalid unless registered. [Ormond, 

J.) U. Zayanta ij. Naga. 48 l.C. 926 

It Bur. L.T. 289 = 9 L.B.R. 268. 

- Gift—Delivery of possession. 

The actual parting with possession is the 
only true test of the completion of a gift, { 34 
Cal. 207 ; 4 B. R. (1897—01) II 390, rel. [Bigg, 
J. 0 .) Matae V, Ma Chit. 42 1.0. 68= 

3 U.B.R. (1917) 23 = 11 Bar, L.T. 229. 

- Qift—Shinbyu Gifts-Monu Kye Book» 

Per Twomey, Ji—Questions as to the validity 
of shinbyu gilts oonoern religious usage and 
have therefore to he decided according to Bad- 
dhist Law under B. 13 of the Burma Laws Ao't 
of 1898, A gift of property made publioly by 
both parents (or by the surviving parent if one 
is dead) at the time of the shinbyu ceremony I&i - 
as between the donee and his oo-heirs, a v aMo 
gift although possession of the property vrin- 
not given but suoh property remains absoldtefy 
at the disposal of the parents or the sarvivdr^j&l 
them for their life-time or his or her 
If the donee dies leaving either of the dota^'^ 
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sotviving, the giffc has no efteot and fche donee’s 
h 6 ita cannot taka benefi| of the exoeptlon regar* 
ding poasession obtaining in ahtnbpu gifts. 
(2'womsv and Ormond, JJ.) Ma Pan Nyun v. 

If A HliA SBIN. 

8 L.B.R. 190»SO 1.0. 669-8:Bat. L T. 149. 
•——Gift — Confsmpiafion of d$ath — Non- 

dolivory of possession^Effict, 

A gift made In contemplation of death and 
intended to operate only after the donor’s death 
is inoperative and void. {Ormond, J.) Maunq- 
Po Yin t). MG Ni. 

29 l.e. 888=18 Buf. L.T. 72. 

-- Gift—Unfit state of mind —Possession. 

A gift while in an unfit state of mind is null 
and void« A gift not followed by possession is 
invalid and where the donee was oolleoting 
rents from the gifted property before the gift, 
oontinuing to do bo after the gift does not esta¬ 
blish poeseseioD. {Fex, 0 J.. Robinson and 

EartnoU, JJ.) Ma 8 u p. Ma Jin. ” 

6 L.B.R. 77 = 18 l.C. 466« 

8 Bur. L T. 291 (P.B.), 

- Qifi^Kantoin —Essentials — Inherit¬ 
ance. 

It is not ueoessary to' constitute a gift of 
Kanwin that the property should be given by 
the bridegroom’s parents ; suoh a gift at the 
time of the marriage delivered to the bride, 
reverts by inheritanoe to the husband as 
against the parents-in-Iaw, even if the bride 
dies ohildless in her parent’s house. {Ha^'tnoll, 
O.J.) LuGadev Maung 8 EIN, 

6 L.B.R. 16 = 11 l.C. 929 = 

4 Bur. L.T. 278. 

' " 'Gift^Koyin becoming priest—Delivery \ 
of possession. 

A gift by parents to their son on his entering 
priesthood, is, when possession is delivered 
over to the donee, irrevocable. {Hartnoll, 
C.J.) Ma HEjA U V. Mb aung Dun. 

4 Bur. L.T. 193 = 11 l.C. 862 = 

6 L,B,R. 82. 

Husband and Wife. 

" ■—Husband and wife—Divoree^~Decree of 
Court—Wife withdrawing defence^Subteguent 
suit for partition by husband—Maintainability 
—C. P. Code, O. 3, R. 3 (Ss. 43 and 43) no bar. 

A Buddhist husband first sued his wife for 
divorce on the ground of misoonduot. The 
wife denied the misconduct but subsequently 
abandoned her defence and a decree was passed 
for divorce. Subsequently, the husband sued 
for reooveiy of properties alleged to be in the 
' wrongful possession of bis divorced wife and 
for partition of their joint property. The 
Bhaiea of the respective patties under the 
'Buddhist Law depended on the grounds of 
divorce. The wife set up a divorce by consent 
and also a bar under O. 3, R. 3 of the O.P. 
«Obda. Held, that as the wife had abandoned 
denial of naatrlmonial offence and had 
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submitted to the decree as olaitned, she could 
not be placed in the position of an innocent 
wife oontraoting for divoroeon an equal footing 
with her husband. 8 a< 43 and 43 of the O.P. 
Oode of 1883 did not bar the seooud suit as the 
oause of action was different. (Lord PcbsoH.) 
MAUNG Pb V. Ma Lon Ma Gaue. 

88 Gal. 629=13 O W.N. 766 = 
11 1.0 . 497 = 8 A L J. 739 = 
13 Bom. L.R. 464 = 14 O L.J. 18 = 
(1911) a H W.N. 397 = 4 Bur. L.T. 163 = 
6 L.B.R. 18=10 H.L.T. 479 (P.O.). 

- Husband and wife —Children of first 

and second marriage—Rights of. 

So long as a Burman Buddhist husband and 
wife are alive, their property from whatever 
source d(rived, forms one estate in which all 
members of the family have an interest but 
whioh is under tbeoontrol of husband and wife. 

{Brown, A.J.O.) Maung Lu Gale and Three 
OTHERS r. Maung Lu po and Ten others. 

1 Bur. L J. 267 = 4 U.B.R, 140 = 

1923 Rang. 110, 

- —Husband and WifeMortgage by hus¬ 
band—Consent of wife—Acquiescence, 

The question of aoquiesoenoe by the wife in 
a mortgage of joint property executed by her 
husband, depends upon the oiroumstanoes of 
the oase. The wife’s oonsent may be presumed, 
where the oiroumstanoes are suoh as to show 
that the husband is acting as the wife’s 
agent and the husband ostensibly with the 
wife’s assent manages the family business. 
(Twcmey, C.J. and Robinson, J.) Ma Hlaing 
V. P.R A.R. ChbTTY 13 Bur. L.T 129 = 

61 I. 0. 201 = 10 L.B.R. 267. 

- Husband and wife—Fstyin properly— 

House built during coverture^ 

A house built during coverture on the Payin 
property of the husband or wife is their joint 
property and neither can oust the other from 
possession. (Maung Kin, J.) Ma Shin Mi 
V. M. ThaunG. 

98 1 C. 223 = 12 Bur. L.T. 202. 

\ 

- Husband and wife -InUrest of husband 

or wife—Nissayo and nissifo —LtiUepwa and 
Bnapazone. 

Property acquired by the husband or wife by 
inheritanoe during coverture is LtiUepwa pro¬ 
perty and not Hnapazone and both husband 
and wife have a vested interest in euch property 
when they are living together. The rule of 
Nissayo and Nissiio applies to such oases. 
{Maung Kin, J.) PALANIAPPA Chbtty v. Ma 
Tu. 57 I.O. 950=13 Bur. L T. 39. 

-—Hueband and wife—Joint and separate 

property, coverture—Obligation undertaken — 
Gift of separate pioperty—Profits of property 
acquired during coverture—Nissayo and Nissiio. 

Under Burmese Buddhist Law in deciding 
what is joint property all payments of monay» 
the obligation foe whioh was undertaken daring 


747 CIVIL DIGEST. 1911—1923. 


BUDDHIST LJLW-BURMESE—HUSBAND 
AND WIFE. 

coverture must be debited to the joint account 
though the actual payment was made by the 
survivor after the death of one of the parties to 
marriage. Property inherited by either of the 
parties to a marriage during coverture, is to be 
divided equally between the parties and the 
same rule applies to the profits of separate pro¬ 
perty brought by either party to the marriage. 
The rule of Nissayo and Niasito does not apply 
to the profits during coverture of the separate 
property of either of the parties. A gift of sepa¬ 
rate property of one of the parties to a marriage 
must be held to be made out of the separate 
property of the party to whom the property be¬ 
longed, though the other's name also is joined 
as donor. iTwomey, C.J, and Ormond, J.) Ma 
DWE v» Ma tin Lun. 86 I.C. 972 = 

12 Bar. L.T. 228. 

-- Husband and Divorce — Re¬ 
union, 

Under the Buddhist Law mere physioal re¬ 
union with a divorced wife is not sufficient to 
revive 'the status of marriage. The re-union 
must be of such a nature that if there had been 
no divorce, it would have amounted to a valid 
marriage. iPratt, J.O.) MAUNG PO Lat v, 
Ma Ngwe Ma. 51 1 G. 573= 

3 U.B.R. <1919) 182. 

- Husband and wife—Jointly borrowing 

vtoney. 

There is no presumption that whenever a 
husband and wife borrow money there is a part¬ 
nership between the two and that the money is 
borrowed for the purposes of that partnership. 

(Saunders, J.O.) Maung Taw v. Moosaji 

AHMED & Go. 51 I.C. S1S» 

3 U.B.R. (1919) 189. 

- Husband and wife^^ Mortgage by hus- 

band^Decree against husband — Wife*s interest, 
if affected, 

A mortgage of joint property efieoted by the 
husband with the wife's knowledge and oonsent, 
binds the wife's interest in the property as well 
as the husband's interest. (Per Twontey, O.J. 
Pratt, and Maung Kin, JJ.)-“(Ormond, J. con¬ 
tra). A husband who mortgaged the joint pro¬ 
perty of himself and hie wife, with her know¬ 
ledge and oonsent is not acting as benamidac 
for his wife, and a decree against him alone 
will not aSeot the wife's interest in the pro¬ 
perty, (Twomey, C.J. Ormond, Pratt and 
Maung Kin, JJ.) Ma Nydn v, Texeiba. 

12 Bar. L.T. 31 = 51 1 G. 563 = 

lOL.B.R. 86 (F.B.), 

-- Husband and wife^Divoree—Adultery 

— Illegitimate issue—Onws—Or. P.C,, 8. 488 — 

Evidence Act, 8. 113. 

» 

There is no each thing as jndioial separation 
in Bnddhist Law, bnt an order under 8. 488, 
Or. P>0. is praotioally a jadioial ssparation, and 
if a child is born while the order is in fotoe, the 


BUDDHIST LAW—BURMESE—HUSBUO^ 
AMD WIRE. 

onus is on the wife to pcoveaooesa. 8 , 113, En>> 
denoe Aot ie inapplicable to the case, {Bigg, . 

J.C.) Ma Mya V. Ma. 8 HWE Ban. 

46 I.O. 620 (L.B.): 

- Husband and wife-^ Divorce — Second- 

marriage with chief wife's consenf. 

The chief wife baa a right to object to second 
marriage of her husband and may claim divorce 
if he marries without her oonsent. But sheoan-- 
not claim divorce on that ground if she is bat- 
len or has borne female ohildren or is Bufiecing : 
from disease. (Twomey, C.J., Ormond, Maung' 
Kin and Rig, JJ.) Maung Hwb v, MaSein. 

11 Bar. L.T. 286=43 1.0. 958= 

g L.B.R, 191. 

•Husband and wife — Maintenance, 

After a husband’s suit for restitution of con¬ 
jugal rights has been dismissed, he is bound to 
maintain his wife especially where the wife' 
lives apart on account of the husband’s cruelty. 

[Ormond, J.) Ma Thein Me w. Po Gywb,, 

10 Bor. L.T. 212 = 18 Gr L J. 767 = 

41 I.G. 148=9 L.B R. 442. 

— —-Husband and wife-^Divorce —Dtscre-' 
tion—What constitutes, 

A single instance of ill-treatment would not 
entitle the wife to stay away from her husband^ 
and staying away for more than one year 
amounts to desertion on her part. The bus- 
band’s not providing her with maintenanoe- 
during that period is not equivalent to desertion 
by him. The wife being the offending party is ‘. 
not entitled to a share of the joint property. 
(Parlett, J.) MAUNG PO HAN v, Ma WA. 
TBA. 89 I G. 114 (L.B,)^ 

—Husband and wife — Divorce-Re union- 
after separation, ' 

When the parties to a divoroe re-nnito’ 
after separation^ they stand in the same position^ 
as if there had been no divoroe. In a case 
divoroe between a man who had been married*^ 
before and a woman who had not, the womans 
must be looked upon as in the same poaitionr 
as if her husband had not been previously 
married and the partition of property should^ 
be regulated accordingly. The status ofthe-i 
parties at the time of the first marriage is tb * 
be taken as the starting point in determining' 
their rights on the second divorce. If at the- 
time of the first marriage they were nga Un ngwe' 
maya Bachelor and Maiden) they are to bov 
regarded as such on their re-nnion. On A- 
divoroe by mntual oonsent between eindaungyiep 
the rules of partition are as follows :«*'Eaob 
takes his or her payin property. If they were ^ 
equally matched as regards property at maeriT-' 
age, the property acquired after marriage other¬ 
wise than by inheritance is egnally di^ided^ 
between them. If one of the parties bronghli' 
the bulk of the property to the marriage and lihr* 
other Qomparatively little, then on the priiife 
oiple of nissayo and nissito, the supporter ^tfr 
two-thirds of the jointly acquired property’ 
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and Ibe other one-third» If ooe of the parties 
inherltB property during the marriage, he or 
she, gets twc-thirds of the property on the same 
principle. [Me Coll, A.J.O.). Ml SAINO t>. NOA 
Yan Gin. 38 I 0. 406=-ll Bop. L.T. 89« 

(1916) II U B.R. 127. 


- and Kanwin and payin 

Kanwin property, i.e,, property given by the 
bridegroom to the bride at the time of marriage 
for the joint purpose of the married pair is a 
gift and must be in writing and registered as 
required by 8 . 133 of the T.P. Aot, otherwise if 
there is mutual divorce, the property will revert 
to the husband as being only payin property, 

(Maung Ein, J.) Maung Bhwe Kho v, Ma 
Mya. 38 I 0. 129»9 Bur. L.T, 87. 

- Rtisband and wife — Divorce- Effect on 

husband’s property—Adultery — Presumption, 

What is joint property of husband and wife, 
under the Buddhist Law, becomes the sole pro¬ 
perty of the husband as soon as ho validly 
divorces bis wife. A Court may safely presume 
adultery if a guilty att>iobment is found to 
subsist between the parties and opportunities 
had occurred when a guilty intercourse might 
with facility have taken place. Under the 
Burmese Buddhist Law, the husband can discard 
an adulterous wife and send her away with only 
the clothes on her body ; if the wife agrees to 
the proposal to abandon her and leaves the 
conjugal house, there is a divorce from the 
time of abandonment. {Maung Kin, J.) 

Maung Pya Gyi v Maung Po ka. 

33 I 0. 118=^9 Bur. L T. 74. 

-Husband andwite—Widow--Rightof 

disposal of joint property of herself and her hus¬ 
band. 

Subject tn any claim by the eldest son to a 
certain specified property, e. g., the father’s 
elephant, pony, etc., and to a quarter share of 
the joint properties as Orasa son, a Burmese 
Buddhist widow has an absolute right of dispo¬ 
sal over the whole of the joint property of her¬ 
self and her husband as against their children, 

{Fox, O.J.. Parlett and Twomey, JJ.) Ma 8 bin 
TONV. Ma son. 8 Bar. L T. 203 = 

30 1.0 888«8 L.B.R. 801. 

- Husband and wife—Separate living — 

Custody of child. 

In a suit by the mother of a Burmese Bud¬ 
dhist girl of 7 years to recover her from the 
custody of the father who was living separate, 
held, that as guardianship was not one of the 
matters mentioned in 8 . 13 of the ^ Burma 
Laws Aot, the personal law of Buddhists was 
not applicable. According to 8 . 19 (c) of 
the Guardians and Wards Aot, the father was 
the natural guardian of the minor ohild under 
the oifoumstanoes of the case. (Parlett, J.) 

Ma THSiN Mb v , Maung Po Gtwb. 

39 1,0. 890-3 Bor. L.T. 78. 


BUDDHIST LAW-BURHESB-HUBBAMD 
AND WIFB. 

- Husband and wife^ Wife's interest in 

joint property. 

A Buddhist husband and, wife jointly owned 
properties. The business was however carried 
on by the husband in his own name. He alone 
mortgaged the joint properties but the wife 
knew of the m rtgege oreated by him and 
acquiesced in the mortgages from the beginniug. 
Held, that the husband had power to bind and- 
did bind the wife’s interest in the mortgaged 
properties. A wife will bo estopped in pleading 
that a mortgage of a certain household pro¬ 
perty which stood in the name of her husband 
and in which he conducted a rniU-bueiness as 
bis own, is not binding on her half share 
especially where she herself negotiated the 
mortgage. She is not a necessary party to the 
suit on the mortgage. (Fox and Harivcll, JJ.) 
Matin Mb v. Maung Maung. 29 I C. 881 = 

8 Bur. L,T. 66 . 

- Husband and wife— Divorce, 

According to the Buddhist Law of divorce a 
suit for bare divorce ones not He, The deoieion 
of the Privy Council i-. Nga Pe v. Mi La Pon 
Gale, 9 L. B.R 18 doe^ not afieot the ruling in 
(1910) U.B.R 30. {Shaw, J.C.)Mi8AW BWIN 
V. NGA San NYan. 28 I C. 801 = 

(1914) II U B R. 32. 

- Husband and wife—Mortgage by hus¬ 
band--Wife's liabiitty^ 

If a Burmese Buddhist wife acquiesces in a 
mortgage of property executed by her busbandt 
it binds the wife’s interest also though she 
does not join in the registration of the derd, 
{Ormond, J.) MA PHWK Me t). P. A. R. M. 
CHETTY. 27 I C. 788 = 8 Bur, L T. 97. 

Husland and wife — Residence for more 
than one year-^Effect. 

Where a wife lelfc her busVand for 6 years and 
in the meantime there were suits for divorce 
both by the husband and wife and 17 months 
after separation the husband took another wife 
Hfifd, that it effected a dissolution of marriage. 
(Hartnell, C*J* and Ormond, J.) MAUNG THA 

KADO V. Ma TBIB MYALING. 

25 I 0, 99 = 7 Bur. L.T. 197, 

- —Husband and wife — Divorce — Re¬ 
marriage—Affairs settled definitely at the time 
— Presumption. 

In-the absence of special oiroumstanoeB, it i® 
presumed that the affairs of people, divorcing, 
and re-marrying are settled definitely at the 
divorce or re-marriage and the presumption is 
very strong where a long period has expired' 
sinoe the divorce and the wife has never laid 
claim to the property taken by her divorced 
husband to the second marriage. (Twomey, J.> 
Ml AH PUMA V. Ml HUIN LiU, 

23 I.O. 948=7 Bar L.T. 83. 

Husband afki wife —Impwonmanf— 
Whether amounts to desertion^Disaolution of 
marriaae tio^Whether more desertion 4a enough. 
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BUDDHIST LiW—BURUESE-HUSBAND 
AND WIFE. 

of a convict Casing another husband-^ 
Effect of. 

Under Buddbisfe Law, a man eentenoed to 
imprisonment, is not regarded as baying desert- 
his wife, not does mere desertion tpso faciOt 
without furth^ express aot of volition dissolve 
the marriage tie, so that the wife of a oonviot 
with suffioient property to maintain herself and 
her ohildren, oannot take another husband and 
if she does so, she commits desertion and 
adultery and the husband on return oan 
treat the marriage at an end and demand 
all the property. {Harinoll. Offg, C.J* and 
Twontiy. J. ) Ma AUNG Bya w. Maung 
Thet Hnin. 23 1.0. 940 = 7 Bar/L.T. 240. 

—- Husband and wife—Divorce suit — De’ 

seriionand cruelty if dissolve marriage. 

Under Burmese Buddhist Law, mere deser¬ 
tion for the statutory periods, does not of itself 
dissolve a marriage tie without a further and 
expressed aot of volition on the part of either 
party to the marriage, such as beating one’s 
wife and charging her with adultery. An 
innooent party is entitled to obtain a legal 
divorce by a suit on the ground of desertion for 
the statutory psriod alone. Obiter dictum of 
Robinson, J. in 22 I. G. 946. ref. {Robinson, J.) 
MG. Yin kykv. Ma beim, 

22 1 0. 945 (L.B.) 


> J. t 


•Husband and wife —Payin property 
changing ifs character-^Presumption. 

Where payin property changes its character 
during a marriage, the presumption is that it 
has become utetpava of that marriage —a 
presumption which may however be rebutted. 
{Parlett, J. ) Ma Tah v. Ma Ka Yin. 

21 1 0. 227 = 6 Bar. L.I. 174. 


- Husband and wife — Divorce—Cruelty* 

Under the Buddhist Law even when the 
husband has been guilty of cruelty only once, 
the wife can insist on a divorce and is entitled 
to get it, subject to the penalty that assets and 
liabilities of the couple are to be divided equally 
between them, {Twomey, J) MAUNG Po Han 
Vf Ma Ta Loe. 20 1 0. 674 = 

6 Bur. L T. 134 «7 L B.R. 79. 


- '-^Husband and wife—Divorce—Dissolu¬ 
tion of marriage tie—Rights of children, 

4 

Whan there was mutual abandonment o 
each other by a husband and a wife for more 
than the prescribed periods and both re-married 
starting a new home, the marriage tie between 
them is dissolved, Ohildren lose the right to 
inherit the property of the "parent who has 
abandoned them, unless filial relations are 
resumed. (Hartnoll and Young. JJ,) Mayi p, 
MaC1ai,&, , 6 L.B.R, 167<=19I.O. 85- 

6 Bar. L.T. 78. 


''i‘ 


trf 
'•! V 


— — Husband and wife—Husband's right 
over wife[i IpUfln propgrty—DtSi^tion between 

tififjrand'eindanngyi ^us- 

tand*g oontfol cmr Wif4'a lgskfiT^Empp$L ^ 


BUDDHIST LAW-BURHESB—JOINIBPRO- 
PEBTT. 

A Buddhist wife, and eindaungyi may alienate 
her payin property in any way without even 
consulting her husband provided she does npt 
give it to a paramour. (Afc Colh A.J.G.) NOA 

Tun baw Vs nga kan. 12 l.c. 200 = 

4 Bar. L.T, 244. 

- Husband and wife—Diifbree^CrueUyt 

what ts. 

The oruelty alleged in a suit for divorce was 
that the husband visited the petitioner, who 
was living apart from him on several oooaaions 
drunk ; be bad abused her once in the public 
street and once about 4 years ago he took her 
by the throat, threw her down and caused 
bruises on her body by pushing her against a 
chair ; Held, no legal cruelty has been proved. 
{Foos, 0. J. and Hartnoll, J.) JOSEPHINE 

Henrietta aijExandbb v, Edward 
PH xiiLiP Alexander. 11 l.c. 784= 

4 Bar. L.T. 168. 


- Husband and wife — Divorce—Conni¬ 
vance—Presumption— volunti non fit injuria”. 

Gonnivanoe amounts to a willing consent to 
conjugal ofienoe or a culpable acquxeeoenoe in a 
course of conduct likely to lead to the ofienoe 
being committed. It is covered by the principle 
" volunti non Jit injuria." The Court will not, 
on presumption, impute connivanoe not will it 
do 60 unless there is strong evidence to support 
it. {Fox, G J, and Hartnoll, J.) Bbnnettv. 
Bennett, 111.G. 779=4 Bnr. L. T. 161. 

Joint Property, 


- Joint property—Ancestral property^ 

Presumption, 

Buddhist law does not say that anoestraj land 
must be presumed to remain undivided until 
the oontrary is proved*' There is no euoh pre¬ 
sumption in Buddhist Law. No general rule oan 
be laid down as to the burden of proving joint- 
ness or separation without regard to the faotfl 
and oiroumstanoes of each partioular oase- 
{MaungKin^J^ MAUNG BhweLadv. UA 
Kywe and others. 1 Bur. L.J. 174= 

74 1.0.9=1988 Bang. 98. 
—Jotnf properiy^Delay in setting up 


A claim to a share in. a deceased parents’ 
estate should be promptly made after the 
parent’s death. Unreasonable and unexplained 
delay would defeat the claim. {Parleti, J*) 
MA E. V. MA Thin. 38 1.0. 147 <ti.B.). 

Joint property—'AnceetrcU property^ 


Presumption 

There is no such presumptidn that anoeitral 
land must be presumed /to remain nndlVld(M 
until the contrary is proved in the Bdlddhm 
Law, The ruling in each'pase is to thejefli^ 
that the' bneden of the diyhirDn 

anoestrkl property lies Upon the part^ ai 
division. (Maunp Kinl T'.). MAUMtf 

IIAUNG PO^THIN^ ’ . :i J. hSTOflH 

‘ 9 Bor. L.T. IN. 
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BUDDRlBt LAW-BURHBSB-HARRIIQB. 

MarvlaAe. 

■■ MartiagB — Ceri7noni$$ nquiaite for — 

Mutual consflit^ — JCvid^noa of recognition — 
Beputaiion^ 

To Burma no oevemony is essentia) for a 
marriage. Mutual consent is all that is 
requiredi which in the absence of direct proof, 
may be inferred from the conduct of the parties 
or established by reputation. In Burma where 
polygamy is lawful, it is not illegal to marry a 
wife’s sister, though it is not quite a respectable 
thing to do during lifetime of the wife. Sating 
of the same pot is a sign of social equality 
rather than a proof of matrimony. {Lord 
Maonaghten,) Mi Me v. Mi Shive Ma. 

89 Gal. 492»89 I.A, S7» 
11 M.L.T. 169»14 10. 475=> 
(19121 H.W N. aOl^lSO L.J. 276*- 
9 A.L J. 276»14 Bom. L.R. 204 = 
22 H.L J. 360 = 16 O.W.N. 539 = 
5 Bnr L.T. 65-(1912) 1 U.B R. Ill (P C ). 

■ Marriage — Polygamy — Rights o/ 

junior wives — Prest^ption—Prooft 

Polygamy is undoubtedly lawful under the 
Burmese Buddhist Law and a man may have 
at the same time two or more wives who are on 
equal footing. When a claim to inherifcanoe is 
made by a junior wife Courts must examine 
closely the relations that subsisted between her 
and her spouse, in order to determine her true 
status. Wives may under the law oooupy 
identical positions or the junior wife may 
not be endowed with proprietary as well as 
personal rights. The junior wife baa to 
prove that she was endowed with suoh 
rights before she can suooeed to her olaim, 
Ho ceremony of any kind is essential for tbe 
purpose of lawful wedlock. Although there 
may not be sufidoient evidence of actual giving 
and taking the oonduot of the parties subse* 
quent to their ooming together may raise a 
strong presumption of marriage, especially 
when tbe union has lasted for a long period. 
(Healdand May Oung, JJ.) MAUNG Tha Dun 
«. MA THBIN Yin. X Rang. 1 = 73 1 0. 1044 = 

1924 Rang. 37. 


- Marriage — Dissolution — Burden of 

. proof. 

Marriage even in Burma is ordinarily a per¬ 
manent bond, which subsists until it is actually 
broken and the burden of proving that it has 
-been broken is on the person alleging it. {Qeald^ 
■ and LenXaigne, IJ,) MA LuN Me n. Marin. 

2 Bur. L.J. 67 = 74 l.C. 1037 = 

1928 Rang. 185. 

■■ —Marriage — Re-marriage — Provision 

ffor children of first marriage. 

Among Burmese Baddbists when the mother 
'Ales and the father marries again, it is asual to 
'tnidie a family partition and settle on the 
Hiiildrcii of the first marriage. It is most 
aqal for a father merely to make gifts on 
^WtSt an dooasion bat still more unusual to in- 

Vol. 1—48 


BUDDHIST LAW— BURMBSE-HARRIAGB. 

elude in these gifts tbe bulk of his property. 

(Duckworth and Pratt, JJ.) Maung Po Lun 
t). Ma E MAI. 1928 Rang. 57 = 

74 l.C. 47 = 1 Bar. L.J. 111. 

- Marriage—Consent obtained by pres¬ 
sure, Is not free consent. 

There must be free consent of the parties for 
a valid maoriage under tbe Buddhist Law, and 
a consent reluctantly given under pressure is 
not suoh free consent as is required by that 

Law. (Robinson, J.) Ma Twe v, Lwe Hain. 

59 I.O. 858 = 22 Or. L J. 123 = 

13 Buf. L.T. 105. 

- Marriage—Consent of guardian. 

Under Burmese Buddhist Law oonsent of the 
guardian is neoeesary to the marriage of a 
minor girl except perhaps when the girl is 
steadfastly determined to marry against the 
wishes of the guardian. (Ormond, J.) Ma BA 
V. ban Tun U. 12 Bur, L T. 136 = 

34 l.C. 81 = 10 L B.R, 50. 

- Marriage — Minor—Contract of mar¬ 
riage—Suit for damages. 

The Burmese Buddhist Law must determine 
the oompetenoy of a Burmese Buddhist youth 
under 18 years of age, to make a o'ontraot of 
marriage, and under that law a promise of 
marriage by a minor is voidable and the 
marriage of the minor youth or of a girl under 
20 years of age requires the oonsent of the 
parents, unless the parties are steadfastly 
determined to marry. If a young man and a 
young woman have olandestine intercourse, tbe 
parents of the former cannot withhold their 
oonsent to the marriage and if tbe young man 
divorces the young woman, he must pay her 
his kobo. (Ormond, J.) TUNKYIN v. Ma MAI 
Tin. 10 L B.R. 28 = 52 l.C. 653 = 

12 Buf, L.T. 219. 

•Marriage — Non-Buddhist non-Bur- 

mans, 

Burmese Buddbisht Law of marriage is not 
applicable to the marriages of non-Burmese 
non-Buddhists celebrated in the time of the 
Buddhist Kings of Burma. (Saunders^ J.G.) 
SOPHIA bhin V, Maria David. 

12 Bur. L.T. 48 = 3 U.B.R. (1919) 128 = 

51 I.O. 042=10 L B.R. 77. 

- Marriage — Consent of parties — Pro¬ 
mise by parents — Breach — Damages, 

A Burmese Buddhist whether male or female, 
adult or minor, oannot be legally married 
without his or her oonsent or against his or 
her will. Where tbe parents promise to give 
a boy in marriage, no damages for the breach 
of such promise can be recovered either against 
the BOD or against tbe parents. (Saunders, J.O.) 
MAUNG POTHAW V, MaUNG THA HDAING. 

49 1.0. 59 = fl918) a U.B.R. 106. 

' " ~ Marriage — Minor’s marriage without 
parent's consent. 

There is nothing in Burmese Buddhist Law 
to prevent a minor from oontraoting a valid 
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BUDDHIST LAW-BURMESB-MABRIADE. 

marriage without his parent’s oonsent at any 
time after he is physically competent for 
marriage. {Heald, A J.G.) Maung NyeiN f. 
MA Myin. 46 I.Q. 42t:=>(i918) 3 U B.R. 75. 

- Marriagt — Minor—Validity — Father's 

consent. 

Under Buddhist Law the marriage of a 
minor is not valid without the consent of her 
father, {Twomey, C.J, and Ormond, J.) Maung 
Ba Han v. Ma Tin. 48 l.C. 831 (L.B.). 

- Marriage^Bissolution of—Wife living 

away for over a year on account of cruelty. 

The rule of Burmese Buddhist Law that a 
marriage is dissolved by the wife voluntarily 
deserting the husband for one year does not 
^pply where the wife has been compelled to 
leave bar husband T. because of his cruelty. 

{Ormand, J.) Ma Thein Me v. PO Gywe. 

10 Bar. L.T. 212 = 41 I 0.148 = 
18 Cr. L.J. 767 = 29 L.B.R 44, 

- Marriage-- Validity, 

Where there is divergence between the 
personal laws applicable to the parties to a 
marriage, the proper principles to act on, are 
that the Lex Loci contractus quoad solemnitates 
determines the validity of a marriage, and the 
lex domicillii the question of the capacity of the 
parties to marry. 63 L. T. 911 = 37 L. T. 41B, 
A Marriage between a Ohinese Buddhist male 
and a Burmese Buddhist female in which some 
of tbe preliminaries of Chinese Customary Law 
has been observed is invalid. (Fox, 0, J. and 
Parlpti, J.) MAUNG SEN KYI v, MA E, 

9 Bar, L T. 179 = 34 1.0. 1S9 = 8 L B.R. 399. 

-- Marriage Dissolution — Imprison- 

menc of husband, if desertion of wife by him 
’^Desertion—Right to property. 

Under the Buddhist Law, a man sentenced 
to imprisonment is not thereby to ba deemed to 
have deserted his wife. During the imprison¬ 
ment of the husband, his wife has no right to 
take a second husband ; if she does so, her oon- 
duot amounts to desertion and adultery and she 
cannot claim a divorce by pleading desertion. 
The marriage is not dissolved by the desertion 
but from the day. when tbe first husband on 
his release from jail, demands the joint property 
from her. Where the husband treats the mar¬ 
riage as at an end, on the ground of his wife’s 
desertion and adultery he is entitled to all the 
joint property of the parties. (Hartnoli, A. 0. 
J. and Twomey, J.) AUNG BYU v, Thbt 
Hniu. 29 LO. 863 = 8 L.B.R. 60. 

- Marriage —Karens— Custom — Afarrt- 

age. 

The marriage customs of Karens are very 
peculiar, but if they profess Buddbisni they 
may marry according to Buddhist Law. 
{Eartnoll, J.) MG SAW Tuu. Ma 8a Ma. 

28 1.0, 842=18 Ge.L.J, 590 (Rang.). 

-Marriage-^Chinese man and Burmese 
aooman^Lato applicable* 



BUDDHIST LAW-BURHEBB-HINOR. ^ 

0 

In questions of marriage between a Ohinese 
Buddhist man and a Burmese Buddhist wcmaut 
the law applicable to the man is bis own per¬ 
sonal law. The law as to marriage among 
Chinese is very much more restricted than 
among the Burmese Buddhists. {Saunders,- 

J, 0.) WA FooN V. Ma Thein Tin. 

24 l.C. 872 = 18 Or. L.J. 484= 

7 Bur. L.T. 71, 

—- Marriage—Form of. 

The forms of first class Chinese marriage are' 
not insisted on in tbe case of Chinese marriages 
in Burma and relaxation is permitted in the 
case of the poor. {Twomey and Parlett, JJ,)'- 
MA THEIN 8HEIN V. U. AH. 8HEIN. 

7 Bur. L.T. 246 = 24 1.0. 867 = 8 L.B.R. 222 

- Marriage, 

Suit by man for damages for breach of 
contract of marriage will lie in the absence of 
proof of a contrary rule of Burmese Buddhist 
Law. (Ported, J.) Ma Ngwb Yin ti. MAUNG 
FO Taw. 28 I.O. 876 = 7 Bar. L.T. 14,. 

- Marriage—Chinese and Burmese, 

Marriages between Chinese and Burmese in 
Burma, performed according to Burmese one- 
toms, would not be binding unless supplement¬ 
ed by oeremonies peouHar to Ohinese customs. 
The number and character of the ceremonies 
depend upon tbe wealth and position in life^- 
of the parties. A Burmese Buddhist woman, 
whether a minor or not oaonot legally be 
married without her consent or against her 
will. Co-habitation with a Burmese woman 
for three or four months is quite insuffioient 
to raise the presumption of a valid marriage. 
4 L.B,R, 155 ; I Bur. L.T. 135, Foil. {Parlett,^ 
J.) WAINSHAIN V. Ma HUIN-LaING. 

12 1.0. 801 = 4 Baf. L.T. 121* 


■ ■' Marriage—Second marriage* ,v 

No formal demand in marriage and no* 
ceremony by a person married once before ate» 
necessary or usual; nor the consent of the chief 
wife for second oontemporaneons marriage to 
enable the co-wife to inherit. The woman 
marrying a married man, with knowledger- 
oonnot be presumed to be tbe mistress and not a' 
wife under the Burmese Buddhist Law. A man 
under Burmese Buddhist Law can marry two- 
sisters. Where the acceptance of the relation 
of the husband and the lesser wife by the head 
wife ia satisfactorily proved, tbe former is entit¬ 
led to inherit on an equal footing with thd- 
latter. {Shaw, JO) Ml 8HWB MA V. Ml MS.- 

12 1,0. 191=4 Bar. L.T. 888- 


Htnor. 

—^ —‘Minor — Guardians of-^ Who are* • r * 
No near relative of a Buddhist minor Up 
entitled to the guardiauship of the ^ 

property of the minor except hia fa^r, molw 
and their appointees. (Tioofnsff, J») 

THWB V, Ma BAW, M 

• Bar. LfT*i^ 
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BODDBMTUV-BURIIBBK-PARTITION. 

ParlltiOB. 

. . Pttr«l*on—Ano03<ra2 esfate—Jointnaas 

~Bttrd«n 0 / proo/. 

Baddhist IftW does not nay that anoeetral land 
mtiat be pceaumed ic remain undivided until the 
oontrary is proved* There ia no auoh presump¬ 
tion in Buddhist law. No general rule oan be 
laid down as to the burden of proving jointness 
or separation without regard to the (aots and 
oiroumatanoea of each particular oase. {Maung 

Kin, J.) Mauno Shwb^a V. Ma Etwb. 

74 l.G. 9=>1828 Rang. 92. 

Partial partilion —Hnapa- 
son property and separate property. 

There oan be separate suits for a olaim of a 
share in hnapaeon property and separate pro¬ 
perty as the claims are distinct. {Maung 

Kin, J.)i Maung Sak Tin v. Ma Nwe sa. 

1 Bur. L.J. 206. 

-- Partition—Auratha son—Joint acqui¬ 
sition of parents--Remarriage of father. 

On the death of the mother and the r?marri- 
age cf the father, the auratha son is entitled to 
get from the father one-fourth of the estate 
jointly acquired by him and his mother. At 
the same time the auratha son cannot make 
that olaim against his father merely by reason 
of his mother's death and its is only the 
remarriage of his father that gives him a right 
to the one*fourth. (Beald, J.) MAUNG SHWE 

JWBT p. Maung tun shein. 

86 l.G. 838=11 L.B.R. 199. 

■ ' — Partition—Children of two marriages 

and atep-mother—Mode of division. 

Whether between children of two marriages, 
or between children of the first marriage and 
their step mother, the division is always per 
sfirpes, not per capita, during the life-time of 
their mother. Children are not entitled to a 
share but only succeed as representing her. 4 li. 
B.R. 110, followed. iParleti, J.) Ml Chit IjU 
MAW V , Wl WIN MA U. SB I C. 428 = 

to Bur. L T. 41. 

, — I PariiUon . 

A partition oan be claimed during the step¬ 
father’s lifetime. {Parlett. J.) Ma Min Ktin 
V , Maung Wa. 81 l.G. 875= 

9 Bnv. L.T. 88. 

- - -^Partition — Rights—AxxtAtha son. 

Courts cannot recognise a preferential treat¬ 
ment in partition on the ground of service to 
the deceased, A first born child is not the 
auratha son until he attains majority. The 
children of a predeceased auratha child are 
entitled one-fourth of the share that their 
patent would have got and cannot be allowed 
to receive more than what their father 
would have obtained himself. The children of 
an, ^uraflua bod take the same share as the 
709if|SeB proU^r of their father. When the 
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position of an auratha child is filled up once, 
no one else oan olaim it. {Fox, O.J, Robinson 
and Hartnoll, JJ.) Ma Su v. Ma Tin. 

6 L.B.R. 77»I8 I 0. 466 = 
8 Bup, L.T. 291 (F,B.). 

- Partition — Father and daughter — 

Da7igh(er given a larger share—Validity of 
partition. 

A partition between a father and daughter is 
not invalid merely because the father assigns 
to the daughter a larger share than she could 
ordinarily olaim under the Law of Inheritanoe, 
even if the whole of the joint property is given 
over to her. {Twomeyt J.) MAUNG Hmve v, 
Ma LUN AUNG. 

11 1.0. 898 = 4 Bur. L.T. 186. 


Pre-emption. 

- Pre-emption —Co-hetr —Executant — 

Of right. 

A Burmese Buddhist oo-heir has a right of 
pre-emption in respect of the unseparated 
interest of any particular oo-heir in undivided 
inherited property, and the whole body of co¬ 
heirs, excepting those in respect of whose 
interest the exercise of the right is claimed, are 
entitled to settle among themselves wbioh of 
them shall exercise it in any particular oase. 
In case there are oocfiioting claims among the 
co-heirs and they fail to come to any agree¬ 
ment, any of them may institute a suit to 
establish bis olaim as against the others and 
also against any purchaser who may have 
bought or be proposing to buy the property in 
disregard of their rights. {Beald, A. J. C.) 

Maung Pu Za v Mange Ma. 

53 l.G. 468 = 8 U. B, R. (1919) 154. 


- Pre-emption—Sale of ancestral undivi¬ 
ded property—Right of purchaser — Pre-emption, 

Under Burmese Buddhist law the sale of an 


undivided ancestral estate by one oo-heir with¬ 


out the consent of other heir is good only 



the extent of his share in the estate. The other 


oo-beira have a right to pre empt his share when 
sold, but they must exercise the right prompt¬ 
ly. The proper remedy open to a purchaser 
or mortgagee of such share is a suit for parti¬ 
tion of the property and possession of that 
share. (U. Kin, J.) SOMASUNDABAM CHETTT 

V, Ma 8hwb Nyun. 10 Bur. L T. 1 = 


39 l.G. 287 = 8 L.B.R. 497. 


- — —^Pre-emption—For whom and against 
whom it exists- 

The right of pre-emption oan be enforced only 
against the person inheriting jointly with him,, 
and is not available against his heirs after the 
co-inheritor’s death ; surviving joint inheritors^ 
and the heirs of any who have died are entitled 
to pre-emption. There is no right of pre-emp¬ 
tion among co-sharers who took part in the* 
partition of ancestral immoveable property, 
after the partition of suoh property. The right 
of a oo-heir to demand from another oo-heir^ 
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that he should sell his share to him in 
preferenoe to a stranger is a part of his inherited 
right. Authorities reviewed. iFox, G.J.. Bartnoll 
Twomey and Ormond, JJ.) Maung Ye Nano 
V. AUNG MYAT BARI. 8 Bur. L.T. 167 = 

31 1.0. 812 = 8 L B R. 466. 


- Pre-emption — Delay in assertion cf 

right — Effect* 

The right of pre-emption, must under the 
Buddhist Law be asserted promptly and it would 
be inequitable to allow a claim after a long 
period. The law makes no allowance for the 
tact that the claimant did not know of the sale 
at or about the time it took place. S.L.J.B. 39, 
fol. {Fox^ O.J. and Bartnoll, J.) Ma Nyun Ye 
v: Mg. That Tun. 201.C. 343 = 

6 Bur. L.T. 115. 

Property. 

Property acquired during marriage-- 


Interest of wife* 

Property acquired by the husband daring the 
marriage becomes the joint property of the 
husband and wife unless their earnings are 
kept separate and distinct and their respective 
interest in such property are attachable in 
execution of a decree against one of them 
{Ormond, O.J. and Maung Kin, J.) MAUNG 
PAN Hla V. Maung Tun nyein. 

41 LG. 410 (L.B.). 

Religloaa Offering. 


-^Religious offering—Essentials. 


A verbal declaration or delivery of possession 
is enough to render a Buddhist religious offering 
irrevocable even without a formal dedication 
ceremony. (Fox, O.J, and Parlett, J.) Yew 
Kybw Sum V, U. Kb. Tu. 24 I.C. 468 = 

7 Bur. L.T. 68. 

Seduction. 

■ —. — Seduction—Burma Laws Act, S* 13. 

In an action for damages for breach of 
promise of marriage tho fact that there 
was seduotion must be taken into aooount 
in measuring damages. Under Burmese Bud¬ 
dhist Law an aotion lies for damages for 
seduotion. The ancient law on this point 
is approved by public opinion and is in 
aooordanoa with present oustoms and praotioe 
but as seduotion is not a question ralating to 
marriage, suits ralating to seduotion oannot 
under 8. 13 of the Burma Laws Aot be decided 
according to the Buddhist Law. {Pratt, O.J.O.) 

MA Ngwb Gaing V, Tun Ya. 

87 1.0. 818 = 13 Bur. L.T* 6. 


Seduction—‘Cause of action* 


In the absenoe of promise of marriage 
seduction does not give any cause of action. 
{Maung Kin, J.) MA NGWB Yl v. MAUNG 

HLA Maung. 42 l.G. 589 (L.B,), 

Source of. 


" ■—Source of —Dhammadats, 

Of the various dhammadais usually 
i^eokoned as 86 in number and ooDSidered more 
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or less authoritative sources of law amopgat 
the Burmese, that of the Mangya or Manu Eyay 
Dhammadhat (Alomprai Code of 1756) is alhd 
has been accepted by the British Courts as 
the most authoritative. (Lord 8^atc).MANHBN 

BwiN V* SHWB Gone 41 Oal; 887 = 

41 I.A. 121 = 1 L.W. 911= 
7 But. L.T. 108 = 16 Boro. L R, 877= 
27 M L J. 41 = 18 C W.N, 1121 = 
16 M.L T. 142 = 20 Q.L j. 264= 
8 L.B.R. 1 = 28 I G. 488= 
(1914) M.W.N. 449 (P.O.). 
Reversing 4 Bur. L T. 1=9 I.Q. 412= 

6 L.B.R. 2Bir 


Suceeesion. 

♦ < • ♦ 

Succession — Eldest surviving aon 




Bight to fourth share — Lim, Act, Art, 13S, 

Under the Burmese Buddhist Law, an.eldest 
son on the death of hfs father leaving the 
mother behind, has a definite right to a quarter 
share of the estate and not merely a right to 
elect within ft reasonable time if ho will take 
that share. He can assert his right at any time 
within the period prescribed by Art, 138. {Lord 

Buchmaster), Maung Tun Tha p. Mathit, 

44 Gal. 379 = 19 Bora. L.R. 291= 

18 A.L J. 98 = 82 M.L.J. 71 = 21 M L.T. 97 = 

21 C.W N. 827 = 26 O.L J. 169= 
g L.B.R. 86 = 10 Bur. L.T. 188= 
88 l.G. 809 = 44 l.&. 42 (P.0,) 

— Succession — Daughter — Heir to — 
Sisfer or parent living a part — Texts. 

Under the Burmese Buddhist Law, where 
the daughters are living apart from their father 
and one of the daughters dies, the surviving 
sister inherits her estate in preferenoe to her 
father. The suoaession of brothers and siatera 
in preferenoe to the patents of a deceased 
childless person baing established by the Manu 
Kyag, no reference to the other Dhammathata 
was necessary to clear up an ambiguity. Held 
also upon a review of the other Dhammathata 
that the balance of authority was in favour ot 
the sisters and brothers being preferred to tpfl 
parent. {Lord Shaw.) Ma Nhin BWN p. U. 
BHWE Gone. 41 Gal. 887=1 L.W. 914= 

41 I.A. 121=7 Bqt. LT. 108?^ 
16 Bom. L.R. 877-27 M.L J. 41= 
18 C.W.N, 1121-16 M.L 

20 C.L.J. 264-8 L B R l-^ 

211.0. 438=(1914) M.W.N. 419 (P.O.), 


Succession—Grand children. i 


Grandchildren whose parents are dead inherit 
the property of their grandparents 61 
right and not as repreeentiog their parents,JEW 
division is per stirpes bht not pif fd 

(Robinson, O.J., May Oung dnd 

UAVm PO THM 


i Rang. 316 -lM* RfHi 


1 


Succession —^■Pariiiidn 


Demm^ 


Where a partition lar/untbred 
father and the ohlldren^by'^ his 
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]aat prior to his second marriage, the latter, 
oannot claim inherilanoe in the lettBtpiva pro¬ 
perty ot the father's marriage with his seoond 
wile, (Duckworth and Fo Han, JJ.) Ma TOSE 
t\ Ma UliB. 1 Rang. 187=76 l.C. 838« 

192i Rang. 71. 

—- Succession^ Orasa child—Joint re¬ 

sidence not necessary. 

The appellant, the eldest daughter at the 
time of her mother’s death, had been married 
for 27 years. During the first two yeare of her 
married life she continued to live with her 
parents ; she then moved to a house near by 
and lived there for 20 years ; finally she went 
to reside at another village, and a year later 
her mother died. Eeld, that the appellant was 
not disentitled to her share as Oraaa by reason 
only of the faots that she lived separately from 
her father and that she never assumed the 
duties of her deceased mother in the family. 

(May Gang, J.) Ma HijA U v, Maung Bhwe 
Yin. 2 Bur. L.J. 138 = 

1923 Rang. 271 = 1 Rang. 370. 

' Succession—Son's right in parent's 

estate after remarriage not a vested one. 

The right of the eldest son (orasa child) to claim 
a quarter share from his father on the latter’s 
te*marriage after the mothet’s death is not 
a vested one. The same view would apply to the 
olaim, if any, of the Oanittha children. There 
is nothing in the Dhammathats to justify the 
assumption that the children in suob a case are 
bound to be content with a portion only of their 
parent’s joint estate, as would be the case if 
their right were a vested, one. They may eleot 
to throw in their lot with the new benefit' of 
any possible inoieass in the family fortune. 
Should they do so they would in any oaee be 
entitled to three-fourths of their own parent's 
vapin as against the step parent and would also 
share in the after acquired property. Assum¬ 
ing that the Kanittha children are entitled to 
olaim partition from their surviving parent on 
the lattec'a re-marriage, their right is not a 
vested one and, that, if they fail to exercise it 
before the death of that parent the right lapses. 
The same rule applies to the right of the eldest 

son. {Map Oung, J.) Maung Ho v. MAung 
FO Thein. 1 Rang. 368 = 

2 Bar. L.J. 109 = 1923 Rang. 239. 

— - Succession — Child of divorced wife 

living some time with mother and some time 
with father—No rupture of filial affection — 
Child entitled to inherit. 

There is no provision in the Dhammathats en¬ 
abling a father to disinherit bis child except by 
giving him away in adoption to another, though 
a child who behaves as an enemy towards his 
parents is debarred from inheriting. A child 
who merely at hia father’s request lives sepa¬ 
rately from him is not included amongst the 
six olasses of children who are not entitled to 
inherit. The Buddhist Code does not give any 
znevitorioue value to mere living together or 
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make the opposite state of thiags a reason for 
oxolusion, and there must be filial negleot to 
exolode* But if a child on the divorce of hia 
mother aooompanied by partition of property 
goes to live with her and oeases to be a member 
of his lather's household be is debarred from 
inheriting from his father, The plaintiff after 
her mother’s divorce lived for a short time with 
her father and then went and lived with his 
sister* Later she returned and lived with her 
father and was doing so wheu he married his 
last wife. She continued to live with her father 
and her stepmother for some time and then was 
sent by her father to live with her mother and 
she continued to live with her mother until 
her father's death but during that time she 
paid two or three visits to her father. Heldt 
she was entitled to inherit. {Maccoll, J.) MA 
Ngwe Kin v, Ma Hue. l Rang. 42 = 

74 LO. 100=1923 Rang. 206, 

- Succession — Relationship, evidence of 

share of grandchild as against grandmother. 

Plaintiff claimed to be the grand daughter of 
the deceased. Her father had predeceased her 
grandfather and there were no other blood rela¬ 
tions oompetent to give evidence as to her 
relation with the dooeased. Held, this is a 
oase in which evidence of general repute is of 
ooDsiderable importanoe provided it is cogent. 
In the estate of her deceased grandfather grand- 
obild gets, as against the step grand-mother, 
in tbs absence of issue of the seoond marriage, 
one half of the *' payin and 1 /d of the “ lettet- 
pwa.” (Robinson, G.3. and Map Oung, J.) MA 

Hmun V. Ma Ngwe Thin. 

1 Rang. S4 = 71 I C. 104 = 

1923 Rang. 171. 

- Succession — Wife living apart from 

husband for 8 pears does noi affect her right 
to succeed to husband. 

The mere faot that a wife has lived apart 
from her husband by mutual consent on account 
of incompatibility of temperamerit does not 
constitute misoonduot ot undutifulnese entitl¬ 
ing the husband to a divoroe. Consequently 
the wife is not deprived of her right to inherit 
her husband's estate and is entitled to grant of 
administration in preference to the grandson, 
(Robinson, C.J. and Pratt, J,) Maung Maung 
Tin V. Ma Hla U. 2 Bur. L J. 68 = 

75 I.O, 200 = 1923 Rang. 180. 

. . Succession—Short interval between 

death of wife and husband—Relations of both 
to succeed —“ Short,'' measure of. 

Two months and fourteen days is too long a 
period to constitute a abort interval so as 
to make the exceptional rule apply namely 
that relatives of both should succeed if it is un¬ 
certain whether the husband or wife died firsfr 
or the interval between the deaths of both is 
short. (Maung Kin and Mae Oregon, JJ.) MA 

PWA OH AND Others v. ma lay and 
Others, 11 L.B.R. 876=» 

1 Bur. L.J, 258-1928 Rang. 186, 
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_ S%iccession—E.alf brotherB and sisters 

—Grand parents^ 

Inhetitanoe shall not ascend and half brothers 
and sisters euooeed in preference to grand 
parents* 12 B.L T. 103 ; 8 Li.B.B. 1 ; 10 L B. 
R. 107 ; 4 U.B.R. 20. Ref. {Pratt and Heald, 

JJ.) MA Gyi V. MA Khin saw. 

1 Bar. L.J. 268 = 11 L.B.R. 460 = 
72 10. 4 = 1923 Rang. 124. 

-Succession —Step grand children and 

collaterala-^Separate residence of child^Effect 
—-Di^drencs in I^ationality* 

Step grand children in the absence of real 
ones or heirs in the direct line exclude collate¬ 
rals, except in regard to a share in undivided 
ancestral property which they share equally 
with collaterals. Step grand children cannot be 
held to have forfeited their right to inherit 
their step grand mother’s estate because they 
have already received their grandfather’s estate. 
The real point of view of Buddhist law is un¬ 
doubtedly based on community of interest bet¬ 
ween husband and wife. Bo strong is the bond 
between them, that in the absence of natural 
children husband’s or wife’s children as the 
case may be, rank as children of the step parent 
in the matter of inheritance to the exclusion of 
collateral blood relations* 11 XJ.B.R I892"“6l \ 
Ref. 10 L.B.R. 396, /off. Mere eeperate resi¬ 
dence does not by itself now a days prove or 
even set up an inference of a breach of filial 
relations such as would deprive a child of his 
rights of inheritance. Burmese Buddhist law 
applies even though the parties on one side are 
not Burmese Bhuddist, and the mere fact that 
an heir or heirs is not of exactly the same 
religion or nationality is therefore immaterial, 
There is no provision, which excludes the 
descendants or others who would ordinarily be 
entitled to rank as heirs of a Burmese Bud¬ 
dhist from inheritanoe on the ground of difier- 
enoe in nationality or religion* {Pratt and 
Duckworth, n.) KHOO NAING SEIN u KHOO 

Being Heo. 70 I.C. 889 = (1922) L.B. 29. 

- -Succession — Disobedience, single act of 

—Thuanokta son. 

The plaiutifi entered into second marriage 
with a servant of her mother’s household. On 
her mother’s death she sued for her mother’s 
estate and was opposed by her own ohildren. It 
was contended that, her second marriage being 
in defiance of her mother’s wishes, in consequ¬ 
ence of which there had been a complete breach 
which had never been healed, between her and 
her mother, she was debarred from inheritance. 
Held, The texts which debar an incorrigibly 
disobedient child from inheriting refer to a 
child living with his parents and still subject 
to their authorities and not to an adult child 
like the plaintiff respondent who had been 
married and had ohildren of her own. Though 
by marrving plaintiff defied her mother’s wishes 
her marriage cannot be regarded as an aot of 
disobedienoe, as she was under no obligation to 
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obey. A single aot of disobedienoe, however 
gross, does not disqualify from inheritanoe, 
unless the aot is an aot of perfect enmity. Both 
the child who behaves like an enemy by abuBing 
and assaulting bis parents or otherwise, and 
the child who without behaving like an enemy 
is incorrigibly disobedient are debarred from 
inheriting, (Me Coll, A.J.O.) MAONG Nyi 
MAUNG V. MA NU. 4 U B,R. 104= 

70 1,0.904 = 1922 U.B. 12. 

•—Succession —Ocaaa— Rights of sons Afid 
daughters and their children, 

Held by the Full Bench {Pratt, J- not fully 
oonourring). (1) In a family consisting of both 
&OU 3 and daughters a child can attain the lull 
stat us of urasa prior to the death of its parents, 
(2) lu auoh a family where the eldest child is a 
daughter no son can become orasa, (3) In auoh 
a family the question as to which is the orasd 
oan be decided before the death of either 
parent. (4i There cannot be two orasd ohildiGn. 
(5) Sons are not always preferred to daughters 
as orasd. unless the son is eldest born. (6) The 
eldest born son is the orasa» If he predeceased 
bis parents, his ohildren will have a right to 
preferential treatment, If the eldest son died 
before be became competent to take his father’s 
place, a younger eon, being fully qualified may 
become orasa, and if that son had predeceased 
his parents, bis ohildren will have a right to 
the same preferential treatment, (7) The elde^ 
child being a daughter oan claim on the death 
of her mother a quarter share as orasa and if 
she then died before her father without having 
got the share, her ohildren will have a prefer¬ 
ential treatment. And if she then died after 
her father but before she bad claimed her 
distributive share in the estate, her right of 
maintenance will devolve upon her ohildren. 
(Robinson. C.J* and Maung Kin, J.) MAUNG 
KIN V. Mbs. KIBKWOOD, ^ 

68 1.0. 49 = 11 L.B.R. 220. 

-SMcccsston—Orasa son^Mesne profits* 

The orasa son becomes entitled on the death 
of his father to a definite one-fourth part of 
the estate and he oan recover it with mesne 
profits at any subsequent date. (Bobwsott, 

C.J, and Heaia, J.) Maung PanON w. MaU^G 
Tun THA, 67 I.C. 769=11 L.B.R, 292. 

—Succession — Step-mother, step-son 
entitles to succeed---Excludes parents of the step¬ 
mother and other collaterals* 

A step son governed by the ^ ButniMe 
Buddhist law oan succeed as an heir to tne 
separate property of his step-niother an 
excludes the parents of bis step-mother as weu 
as other collaterals. (Robinson, A.O.J, aja 

Maegregor, J.) Maung Sbin 

Shwe YI, 10 L.B.R. 896-64 

18 BttP. L.T. 

1 

i 

——Succession—Sides! son* * 

There is no authority lor ftie view that 
the Burmese Buddhist law kn eldest eon oan 
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ol^itD Ihe Q 8 Q 81 I i share of the joint property of 
hil parente where his father survives aud does 
Dot remarry. (Robinson, J.) U Ni Ta u. EO 
MAUKQ. 6i 1 Q. 28-18 Bur. L T. 207. 

— —— StJcceasion—Sfep-dro^fiers, »/ heirs. 

Where a woman marries twice the sons of 
herseoond husband from a previous wife are 
the heirs of her son from her first husband and 
should be preferred to the deceased’s mother's 
sister. (Croum, A.J.G.) Maunq Kyaw Bein 
t). MA Mim Yin. 63 1.0. 841<» 

(1921) 4 U.B R. 20. 

■ . —Surcesston — Property inherited by 

one wife during marriage —Succession to* 

Under Burmese Buddhist Ijaw, where a per¬ 
son had more than one wife, the property 
inherited by one wife during marriage and 
axisting after her and her husband’s death, 
descends only to her children, and the children 
of the other wife or wives have nn claim to it. 

{Broion, A.J.O.) Makhin v, Kinkxn. 

68 10. 814=»(1921j 4 U.B R. 11. 

---Succession—Husband and wife dying 

within short interval ** Short interval ”, what is. 

Under the Burmese Buddhist Uaw, where a 
husband and wife die within a short interval, 
the surviving parents of both, share the joint 
acquired property of the former. ' Bhort inter¬ 
val' for this purpose is a period not exceeding 
one month. {Robinson. J.) Ma Etin v. Ma 
TOEE. 10 L.B.R. 288 = 63 1.0. 71S^ 

IS Bur. L.T, 194, 

■ - . —Succession—Son of second marriage 

A son from second marriage is entitled to i 
(one-eighth) share in the hnapmon property of 
the first marriage. His share is independent 
of the share of his mother and oan be sued for 
in her lifetime. (Stoinhoe. J ) Ma Ein HEjAING 
V. Ma BHWA-EIN. 63 1,0. 28 = 

(1920) 3 U.B R, 272. 

•Succession — SUp-child—Joint acguisi- 
Hon of mother and step father, 

A stap'Ohild gets one-fourth in the property 
jointly acquired by his mother and step-father 
where there are no children of that marriage, 
nor any other children of the father by any 
other marriage, though the property is acquired 
during the continuance of the marriage or the 
step-father has married another wife. The step¬ 
child has no share in the property jointly 
acquired by the step-father along with another 
wife. {Heald, A J.O.) Ma Uyein v. Ma Tha 
GAUNG. 60 I.C. 7 = (1920) 3 U.B.R. 287. 

' ' Succession—Brothers and sisters. 

In matters of inheritance among elder or 
younger brothers and sisters the youngers are 
preferred to elders. The principle of propin* 

' quity in Inheritanoe'iB limited to full blood rela¬ 
tions, who even in remoter degree oan exclude 
half blood relations among themselves, (ilfaunp 
3 .) TAUNGp. AUNGETDU. 68 I.O. 488- 
^ 12 Bur L.T. 108. 
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- ■- Sueeesssion--Daughter, 

A daughter taken away by her mother on 
divorce loses her rights of iuberitanoe in her 
natural father’s family. (Twomey. C.J, and 
Robinson, J.) Le Maung v. Ma Qwe. 

18 Bur. L.T. 8 = 86 1.0. 681 = 

10 L.B.R. 107. 

- — - Rucccsston— Children of the marriage 

during lahieh property was acquired — Dogson — 
Forfeiture of inheritance. 

The Buddhist Law does not give the father 
the right to disinherit an heir. The obildren 
of the marriage during which the property is 
acquired take double the share taken by the 
obildren of the other marriages and the out of 
time grand-children—not being the obildren of 
an orasa child—together take a quarter of what 
their parents would have taken had they sur¬ 
vived the deceased. The law only declares 
that the right to share father’s estate is fore- 
feited by the ohild for his unfilial conduct 
which must be clearly proved. The rule of 
forfeiture operates on proof of uufilial conduct 
independently of the father’s wish. {Twomey, 
C J, and Maung Kin J.) San Paw v, Ma Yin. 

55 I.O. 258 = 12 Bur. L.T. 207. 

- Succession—Death of husband or wife 

ohildless’-Right of survivor. 

According to Burmese Buddhist Law, on 
the death of a husband or wife without child’ 
ren the survivor succeeds to the whole of the 
deoeaeed’s estate, including right of tha deceas¬ 
ed to share in undivided anoestral property. 

(Pratt, J.) Ma Bein U v. Tun Ba. 

52 1.0. 929 = 12 Bur. L.T. 79. 

- Succession—Widow and children from 

different marriages. 

Where two wives are married bv a Burmese 
Buddhist suooessively and dies leaving a widow, 
children by her and children by hie'earlier wife, 
the widow is entitled to a one-fourth share of 
the deceased’s property, her children to one- 
oighth and the obildren of the former wife to 
five-eighth. (Twomey, 0,J.) MA LAY v. TUN 
BHWB, 12 Bur. L.T. 75 = 51 I.C, 888 = 

10 L.B.R. 10. 

•Succession—Widow Inheritance, 

Widow owning half the joint property during 
her husband’s lifetime, inherits this half as her 
own when he dies. {Young, J.) In the estate of 
U. Po. EHIN. so I.O. 848 = 

11 Bur. L.T. 258. 

- Succession —Apatbitha child. 

An apathitha ohild takes half the estate of 
the adoptive parents (in the absence of any 
natural of kittima ohildien) equally with the 
oo-heirs of the adoptive parents. (Ormond and 
Pratt, JJ.) MA Ngwe U. v. MAUNG Than. 

80 I.O. 524 = 11 Bar. L T. 221. 

-SMCCssslon— PoDgyi —Lay relatives, 

A pongyi ot rahan divests himself of all 
worldly poBsessioDB at the time of his ordina- 
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tioD and thereafter is iucapabie of inheriting 
any property from hia lay relatives. (HlsaZd, 

J.C.l MAUNG PWE V, U. INGUYA. 

VI l.C. 681= (1918) 3 U.B.R. 91. 

— — Succession^ Step-mother — Share in 
property of etep'father^^hin.thx’^Jjimiiaiion 
Act^ Art, 123. 

It is only when a afeep-father dies leaving no 
natural issue and no widow surviving, that the 
children of his deceased wife by a former hus¬ 
band are entitled to his property under Be. 291 
and 295 of the Digest. The step-ohildren oan 
immediately on their mother’s death, claim a. 
share of the property acquired jointly by their 
mother and step-father during their marriage. 
Such a claim, if not made within twelve years 
of their mother’s death, would he barred under 
Art. 123 of the Limitation Act. In respect of 
their mother’s Thinthi property, however, the 
claim oan be made by the step-children even 
on the subsequent happening of their step¬ 
father’s death. (Twomey, C.J. and Orrmond^ 
J.) BAN PE V. MA 8HWE ZIN. 

12 Buf. L.T. 44 = 47 l.C. 189 = 

9 L.B.R. 176. 

--— Sy-ccession—Exclusion — Neglect of 

disease. 

Mere non-attendance on a deceased during 
illness is not sufficient to exclude the heir from 
inheritance. The conduct must be such as to 
indicate an intention to destroy the natural tie 
between the heir and the deceased. {Maung 

Kin, J.) Maung Nge v, Maung Zin Ba. 

44 1.C. 289 (L.B.). 

- Succession—Children of marriages. 

In the case of three marriages, children of 
the marriage subsisting at the acquisition of 
property get half of it and children of other 
marriages divide the rest among them. (Maung 
Kin, J.) Ml SO Ma Bhwe v, CHIT Ma U, 

* 42 l.C. 990 = 11 Bar. L.T. 292. 

- Succession—Children by divorced wife 

when not entitled to inherit- 

Under the Burmese Buddhist Daw the child¬ 
ren ol a divorced wife living with the mother 
and not maintaining filial relations with the 
father are not entitled to share in his estate 
when there has been a division of property at 
the time of divorce. (1897-01) II U.B.R. 116 , 
4 L.B.R. 272 ; 6 L.B.R. 167, foil. Filial rela¬ 
tions imply living and working and planning 
with parent and not merely paying visits to 
the parent end receiving presents from him. 
B.J.L.B. 296, foil. (Bigg, J.O.) Ma Tak v. 
Ma OHIT, (1917) 3 U.B.R. 28 = 

42 l.C. 68 = 11 Bar. L.T. 229. 

--— Succession—Claim by eldest child, 

A claim by eldest child for a one-fourth share 
of the joint estate of hia or her parents on the 
death of one of them must be made as soon as 
possible after that event. (Maung Kin, J.) 
MAUNG BEIK V. MA THAT PU. 

83 I.O. 927 = 9 Bo*. L.T. 184 = 
Of. 88 LG. 809=14 Cal. 879 (P. 0.) 
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Succession Be-married mother 


* 

Children have no share in mother^s share in 
partition* l 

If the property is partitioned upon the re¬ 
marriage of their mother, the ohildren have no 
rights to the property taken by her. It goes to 
her second husband exclusively, The ohildren 
of the marriage take | of the unpartttioned pro¬ 
perty and the seoond husband takes J. (Twomey 
and Ormond, JJ.) MAUNG BHWE BON 
Maung Pu. 891.0. 781 = 9 Bari L.T. 97. 


Succession—Illegitimate son* 


Per Fox, 0. J., Ormond and Twomey, JJ,— 
(Contra Parlett, J.)—A ohild begotten in plea¬ 
sure whose parents do not live openly together 
is not entitled to share the father’s estate with 
his widow. (Fox, O.J. Orrmond, Twomey and 
ParletU JJ*) Ma Hnya v, MA ON BwiN. 

9 Bar. L T. 15=331.0. 171 = 9 L,B R. l, 

- Succession—Death of orasa son. 


When the Orasa son or daughter predebeasee 
his or her parents, his or her eldest son or his 
or her ohildren together receive the same share 
at the death of tbeir grandparents as their 
youngest uncle or aunt. The ohildren of the 
same parents will share the share received by 
them together equally. (Maung Kin, J.) CHAN- 
THA V. Ml MAI PYU. 88 I.O. 127 = 

9 Bar. L.T, 92* 

Succession—Rights of grandchildren 


when children are and are not alive. 

Out of time “ grandchildren ” rule comes in 
when children and grandchildren of the deopas-- 
ed male owner are in existence, when a distinc¬ 
tion is made between different classes of heitfl 
but in the absenoa of children^ grandchildren 
have the same rights as ohildren. (Twotney and 
Ormond, JJ.) MAUNG BHWE PAW t). Ma Pan 
Z l. 8 Bur. L.T. 283 = 81 LC. 332= 

8 L.B.R. 802, 

--Succession — Ktttima — Severance of- 

family tie. 

The children of first marriage including the 

kittima ohild adopted to first marriage, are 
entitled to i of property brought to 
marriage on the death of their father ands oi 
their lettetpwa ol the Ist marriage. In the case 
of kittima ohild living aparlL from his adopt¬ 
ive parents, the real question for determioafeiw 
is where the surrounding oiroumstanoes 
to exist establish an intentional severance of tn* 
family tie or not. The requirement of joint lesi- 
denoe oan be safely released in the case of »a 
adoptive ohild who is also a blood relati^ 
(Me Coll, A. J.C.) MI CHAN MYA v* Ml NG^ 
YON. 311.0. 9i = {1918) 11 U.B.B. 79- 

■■^—Succession —Orasa son — Mother wt 
marrying again —JSuie stated in Manu J^^ 
Book X, 8, 6—Zin Wun Mingyi^a D%geet^: 

S, ^O—Aita Sankheppa, 8, 166. - - 

Whether the mother re-martiesr altet: W 
fliA AV thC OfMO ^ 
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entitled to Ret i abate and the mother and the daughter's position is merely presumptive and 

younger ohildren. f. (Aw, O.J. and HaWnoUi is liable to be displaoed by an orasa son of 

J.) liADMO Kyi HliAina o. MA HTU. competent age. [Twomey and Otmond, JJ.)* 

S L.B.R. 18B-S0 1 0. 6i0» Maung Po Hmam v, Maung Tin, 

8 Bur. L.T. iftf. 8 Bur. L.T. 140»29 I.Q. 756=>8 L B.R. 118 

—-Succession—Oroea son—Limitation—-Succession—Great grand daughter-- 

Right lapses if not assarted, ditigenttp. Qrand-aunt. 

The tight given to the eldest son to claim In Buddhist Law, the nearer relatives exclude 
1 share ol the joint estate on his father’s death, the more remote even in case of inheritance by 

should be promptly exercised and if the option direct descendants. An out-ol-time gcand- 

ia not exercised without unreasonable delay it I daughter of a predeceased son cannot inherit in 

should be regarded as having lapsed altogether. preference to tbe daughter. A widow has no 

(Ormond and Twomey^ JJ.) Ma THIT v. claim to inherit, when her husband dies without 

MaGNU Tun THA. ao I C 688= acquiring any vested rights in the property. A 

8 Bur. L.T. 188. great-gtand-daugbleE is not entitled to inherit 

in the presenoe of her grand-aunts. {Me Coll, 

-fiticcsssion — Paternal and maternal A.J.C.) Ml KIN u. Ml San Mb. 

aunts succeed pet capita and no^ par stirpes— 29 1.0. 741 = 8 Bur, L.T, 81. 

EqualUy of division. 

Under the Burmesa Buddhist Law of Suocea-- Succession’-Orasa son—Right of his 

sioD the paternal and maternal aunts succeed younger brother — Share of orasa son—Failure 
to their nephew's estate per capita and not pt!r 1 to claim prom^tfy Presumption* 
stirpes* Kquality of division is the rule Uudec the Burmese Buddhist Law, if the 
followed in the division of property among eldest son altaios his majority and fulfils the 

persons of the same degree. (Ormond and presoribed oonditions and then dies before hia 

Parlettf JJ*) Ma ON BWIN v. Ma Tu. I parents, his position as orasa remains unfilled 

30 1.0. 63=^8 Bur. L.T. 141. the next younger brother does not succeed 

I to it. If the eldest son reaches the age ol 
■■— Succession —Childless widow — Sale of manhood, the presutnpsion is that he fulfils the 
|oinf awcflslrai property by brother impeached prescribed conditions as orasa* The orasa son 
by the widow ot his deceased brother — Invali- must exercise bis option of claiming a share 
diiy—Pre-emption* promptly ; if he fails to do so, he must be held 

A childless widow of a man who bad died 1 to have abandoned the right. {Twemey and 
after bis parent's death succeeds to his share Qtmond. JJ.) Maung Ka Guv, Mahnin 

of the ancestral property in question provided NGWB. 29 1.0. 706 = 8 Bur. L.T. 196* 

the property in question is not held on some 

feudal tenure ot is not appurtenant to some -;-Succcfiaion Eldest daughter Interest 

hereditary office. When two brothers were in during mother^s lifetime* 

joint possession of immoveable property the Under the Buddhist Law during the lifetime 
sale by surviving brother of the whole property 1 mother the eldest daughter has not 

was invalid and having regard to the law of euoh an interest in the estate of her deceased 
pre-emption was also invalid oven in regard I father as is contemplated in S. 91 of the T.P. 
to his own share. (Young, J > MA TON w. ^ot. The eldest daughter can only claim one- 
Ma THAN. 30 1.0. 601 = 8 Bur, L.T, 156. fourth of the bulk of the estate if her mother dies 

„ ^ j • first and sbe is capable of replacing her mother 

— ——Succef^sion—Husband and wife dying household. Sometimes the eldest 

without issue simultaneously or within a short daughter on marrying and leaving the parental 
inie*vaU roof is given her share in the estate during the 

Where husband and wife die obildless simul- life time of both parents. In that case she has 
taneously or within a short interval of one I qq further claim on the estate. If this has 
another, their property is to be considered as j not happened, the eldest daughter on the death 
retaining its joint obaraoter and is to be | of the father, is entitled to certain specified pro- 
divided accordingly, i.e., the respeotive party's petty and her mother gets the bulk of tbe etiiate 
parents could take the separate or anoestral and if on tbe death of her father, the mo her 
property of husband or wile and would share marries again, tbe eldest daughter is further 
equally the joinlly acquired property of the j entitled to one-fourth of her father'd wearing 
bu^baud and wife. {Ormond and Twomey, | apparel and ornaments but her mother still 
JJ.) Ma EiN V. Tin NOA. retains the bulk of the estate. {Me Coll, A.J.C.) 

8 L.B.R. 197 = 80 I.C. 694= mi THB O. v. Ml 8 wb. 

8 Bur. L.T. 148. | 28 1.0. 821 »(1911) 11. U.B R. 48. 

- Succession—Eldest daughter—R ghts 

of* 

The texts giving the orcta daughter the right 
to claim a quarter share after her fathet*s 
death do not anthoriae her to olaim ono-ioartli 

Yol, 1—49 


- I—Succession —Orasa child — Daughter^ 

Under the Buddhiefe Law, a daughter no less 
than a son may be an orasa child but there 
oaonot ba an orasa daughter as well as au 

pfpgp ion in the same family. An orasa 
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from her mother at least where her mother has 
not married again. (Shaw, J.O.) Ml HAINO v. 
Ml THI. 28 i.C, 806<»(191I) 11 U.B.R. 40. 

Succession—JEldest sow-*-TFidow— Crs‘ 


ditors of. 

The Dbammathats that give the eldest son a 
right to a quarter as against the mother on the 
death of the father refer to the orasa son or in 
the words other eldest capable son. When all 
the sons are minors, there is no orasa, son and 
the right in question does not aoorue. The 
widow with an ofasa son would have full power 
to dispose of the remaining throe quarters and 
on her death without alienating that share, it 
would pass to her heirs. But her creditors pro¬ 
ceeding against her estate would be at liberty 
to attach and sell it. (ShaWr J.C.) NGA E p. 
NGA AUNG THIN, 

28 I.C. 804-(1914) II O.B.R. 37. 

- Succession^ Auy aiha son — Widower^ % 


fighU* 

A Burmese Buddhist and bis wife jointly 
acquired certain property. The wife died 
leaving a son. The husband married again and 
there was no prior partition with his son by the 
first wife. Htld^ that the son was entitled to a 
fourth share of the property and the father has 
an absolute right to sell i of the property. {Fox, 
O.J. and Ttoomey and Harinollj JJ.) Maung 
8H\TE Po V. Maung Bein. 8 Bur. L.T. 25 = 

27 I.G. 632 = 8 L.B R. US. 


Succession—Burma Laws Act. 


There-is no written law of inheritance among 
Burmese Buddhists. Under 8, 13 of Burma 
Laws Act, Buddhist Law .should be applied-to 
them. 2L.B.R. 95,Fol. (Twomey and Parltit, 

JJ.) MA THEIN SHEIN V. AH 8HBIN, 

7 Bar L,T. 246^24 I.G 367 = 8 L.B.R. 222. 

■ " Succession—Child taken away by divor¬ 
ced mother—Tie severed—Claim to inheritance* 

When a child is taken away by her divorced 
mother, the relationship with the father for 
purposes of inheritanoe is severed prima facie 
and to sustain a claim for inheritance whether 
of ancestral or non-anoestral property it has 
unmistakably to be shown that: the tie was, 
as a matter of fact, maintained, (Twomey, J.) 
Ml AH Pu Ma V* Ml Hnin Li. 

23 I.G, 948 = 7 Bur. L.T. 83. 

- Succession—Exclusion of children — 

Filial neglect. 

Where no divorce is proved, and the separa¬ 
tion is entirely the act of the father, the children 
cannot be deprived of their right to inherit, 
which they lose only by proof; of soma .filial 
neglect.. {Ormond and Parlett^ JJ.) MA TIN 
LUN t». MA DWE, 23 I.G. 918 = 7BupL,T. 80. 

--- Succession — Step-daugher excludes 

want of filial relations—Effect of, 

H a daughter of parents who ar^ diyoroed 

•ndliying separately stays with, hoc mother 
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and does not resume filial relations with hn, 
father;who marries a second ^ma bat;diea.wikh- 
out having any iBsqe fram thei seeandiwifd, tho; 
daughter is filially ezoliidedb from inheritanoe 
and the sficondiwife succeeds to the estate which 
on her death would pass to.her heirs. iFox, O.J. 
and Hartnoll, J J.) MauNG N ybih^ vi Ma B^in. 

6 Bur. L.T. 117»204^.0l 384M^ 

7; L.BiR. 8tL^ 

i 


Succession—Parent — Inheriting proi- 
party during marriage—Alienationr-Necessity, 

Property inherited by a parent during 
riage, becomes his or her separate-property^ On. 
his or her death the surviving parent has mere¬ 
ly a life-interest in it with power to sell in case 
of necessity. Any of the pioperty^' not sold 
under such necessity passes to thejobUdren,of- 
tbe pacenc who inherited it.. Where half! IhH 
sum got by an alienation of property is lent oat 
to a third party, the necessity for the alienation 
is disproved. 4 L.B R. 3^6, expl.; 4 L.B.R, 189,' 
»PPr. {Parlett, J.) MBS. PAUPBOPP^ V. 

Maung Po tha. 20 l.C. 346=; 

6Bar. L T. 119: 


% 

—- ■^Succession — Lsttetpwa propsrfp— 
Alienation by husband—When 6indina on a 
wife — Estoppel, 


A husband under the Burmese Law, cannot' 
sell the Lettetpwa properties belonging to,him-- 
self and his wife except under oiroumstanoea in*^ 
which it can be said that he was acting as her 
agent; where such oiroamstanoes are establish*' 
ed, the wife will be estopped from denying that ^ 

the husband was authorised to act on her* be-'* 
half, {Fox, G J. and Hartnoll, J.) Ma NyBIN"* 

Thu V, Mubugappa Ghbtty. 

20 l.C. 341=6 Bap. L.T. 113.* 


Succession—Grandson by eldest daugh-’^ 

as orasa son—Kinwun IdirtgyVs Digests * 
8$ 163. 

The texts collected in 8. 163 of Kinwun 
Mingyi s Digest are not intended' to be applied 
where there is or has been ao ‘orasa* son. {Fatf ^ 

G.J. and Hartnoll, J.) Pozan v. MaungNfoV ^ 
7 L.B R. 27 = 20 l.C. 327 = 6 Bup. L.T, 106. 

Succession —Pay in property — Deed< by 
second husband for illittrate wife of unsound 
mind—Onus of proof, 

Where deeds are amended by the husband 
for and on behalf of the wife, who was illiterate, 
and who was for some time of unsound mind^^ 
an,d during that‘ period the husband took, au*^ 

other wife and surrendered all claim- tho^^* 

paj/tn properby.of the formep marriage. Held, 
that thoionus oLproving that the husband bad 
any right in the property is on the plff. who 
sets it up the plea. A second' husband of a * 
woman is not entitled .to more than one-fonriB 
^ the pas/in property,, (ParleW^ J.) MAaDN6b4*» 
KABUPPA OHBTTY, » 20^1.0LclB6a«^^ 

6>Ba*. ]iicV.’M 0 *^t 
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Stto^aiion^PaUrnal and maternal 
umh^B'^and aunt'e ehare, 

paternal and maternal unolee and aunts 
of a dadea^ed nephew or nWoe sho\xld, in ttie" 
absenae of any nearer relatives and in spite of 

th.e father of snoh nephew or nieoe having pre- 
deoeased the mother, share equally in the estate^ 
There ia no preference o( the paternal over 
the maternal aide. (Harlnoll and Young, dz') 
KO Kan Qyi p. Ma Pro. a Bar. L.T. 988 » 

18 I G. 497»6 L B.R. 16ft. 


Succession — TFiiow — Eldest son 


Sldest diiughtB¥~—Potoer to dispose'of pTopertu 
inherited -‘Necessity, 

Where thefe has been a complete divoroeT^ 
daughter who goes to live with her mother and 
doo3 not maintain filial relations with her 
father, is not entitled to inherit the latter’s 
edtate on his death. The heir of a daoeasad 
husband, under Buddhist Ijaw, is his widow, 
and nht any of his children except the eldest 
son inrespeht of a fourth of the estate until the 
death^of his widCw. The three-fourth's share 
which goes to the widow is her absolute pro¬ 
perty, to do whail she will wish. But she has 
no right to dispose of the one-fourth share of 
the eldest son, even in oase of necessity. To 
the eldest daughter also, certain specified pro¬ 
perty is allotted and the remainder goes to the 
widow as her absolute property. But in the 
oase of necessity euoh as for the maintenance 
of younger ohitdreo, the widow is entitled to 
dispose of the special property reserved for the 
eldest daughter. (Me Coll, A.J.O.) Ml SAW 
If YIN V. Ml SHWB Thin. 18 I C. 919- 

(1912) I.U.B.R, 12S. 

— - Succession—Husband—Share of Hoa- 

pason and liettetpwa. 

Property inherited by the wife from her 
father after her marriage is lettetpiva and not 
Snapason, The husband, as the party through 
whom the inheritance did not come, is entitled 
to S share of such property. (Twomep, J.) 

Toba Bang v. ma kaino. is i.g, 380 — 

3 Bur. L.T. 98. 

— --S^ccjssidu —Daughters and sow." 

In a family three issues were born ; let son 
died infant, 2nd aod .3rd were daughters. Held, 
that Und was the eldest daughter ; within the 
meaning of the S. 163 of the Digest, Even 
in case the eldest child dying infant would have 
been daughter, the inheritance would have de¬ 
volved on the 2ad as the next eldest daughter : 
in the absence of another eon born after the 
let decebsed sdn, who would have filled tbeplaoe 
of the deceased or as at the esroumstanoe did 
not make any substantial change. Texts of 
S. 163 of the Digest allow the issue of the 
eldest*daughter an equal share as that of the 
youngesG of his'audts.' There is no ^arran^to 
holdtbat thejr apply only to* the families oop- 
siAfnglof^ddughtebi otal^ ; hxxi they apply to 
the families having two daughters arriving at 
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maturity, the only third child ; a son, dying 

infant, (Twomep, J.) Ma BIN Thu t>. MaunGv 
HlAdun. is i.g. 360-6 Bur. L.T. 78. 

-Succession — Property of an insane 

person. 

According to the Buddhist Law. the share of 
a person who is insane or otherwise incapable 
of managing his affaire should go on his death 
to the co-heir who had maintained and looked 
after him during his lifetime. (Me Coll, 

a.j.c.) Mi Kan You v. Nga Pwe. 

tft 1 G. Sft3-S Bur. L.T. 61. 


Succession —TYoman’s property. 


Where a Burmese Buddhist woman oonferaots 
a second marriage on the death of her first 
husband the property falling to her share on 
division between her and her issue by the first 
marriage, goes, on her death, entirety to her 
children byjthe second marriage equally bet¬ 
ween them. The children of the first marriage 
have no claim to this property. Property 
acquired by a widow by purchase after the 
death of her seoond husband passes to the 
children of both marriages. They take it per 
stirpes and not per capita, {HartnolL J,) Ma 
We V. Maung Oheik, 6 L.B.R. 28 = 

12 I.G. 797 = 5 Bur, L.T. 1. 


Succession—Second wife* 


To claim a share in inberitanoe with the 
chief wife, the onus of siiooessfully establiehing 
euperiority of the seoond wife over the lessAr 
wife falls upon the seoond wife, who cannot 
necessarily be so if she happens to be a 
contemporaneous wife. The presumption of 
having no status required by law to share in 
the inheritance arising out of separate resi¬ 
dence is rebutted by the proof of having high¬ 
er status. (Shaw, J.G.) Ml Shwb Ma Ml 

Me, 12 I.c. 191 = ft Bur L.T, 286. 

- Succession—Death illness — Younger 

htoiher^s children. 

On the death of a Burman Buddhist leaving 
DO heir, his younger brother’s children sued 
the deft., a stranger, who had attended the 
deceased and who admittedly lived with him in 
his last illness and also paid the expenses of the 
funeral with the evident intention of recouping 
himself from the estate, the whole of which 
vaa in his possession. Held, the deft, should' 
be preferred to the plff. who failed to attend or 
visit tho deceased in his last illness and whose* 
neglect was nob cured by their attempt to 
borrow money for the funeral. (Moore J.) 
MAUNG BHWE THAUGH tJ. MAUNG TU. 

11 LC. 777 = ft Bur. L.T. 160. 


Succession—Orasa son. 


If a first-born eon dies in infancy, tho next 
eldest son can be orasa provided he is unaffected 
by any of the disabilities mentioned in the texts 
on the subject. He can transmit tfie snperioc 
right of ioheritanoe to his own issue in the same 
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way as an oras€$ (who Is aotually (be first born 
of the family) can do. 2 Ii.B.B. 292. Foil. 
{Tioomey, J.) Ma Hnin Gaing w. Ma Tha Li. 

10 I.C. 778^4 Bur. L.T. 74. 

-- Sueceasion — Order, 

la the absenoe of direct descendants and hus¬ 
band or wife, (be parents are preferential heirs 
to all other relatives. U.B B. (1692-96) Vol, 
II. p. 184/ U.B.R. 1897 — 1901. Vol II, p. 167, 
foil. Proved desertion and deliberate neglect 
of the ordinary duties of afiection effect forfei¬ 
ture of the right of inheritance, 11 Bur. L.R, 
228, foil. {Hartnoll and ParleU, JJ.) U. Bhwb 
GON V. MA HuiN, 4 Bur. L T. 

9 1.0. 442 = 8 L B R. 231. 

Widow. 

- Widow^Power ofdisposaL 

A widow has, under tbe Burmese Buddhist 
Law, an absolute power of disposing of her pro¬ 
perty subject to speoifio rights of others, 
iParlett, J.) MaUNG PO 8A1NG v. MauNG 
Ban Min. 31 1.0. 948 = 9 Bur. L.T. 86. 

- Wtdoto lienaiiont 

A widow's interest in hnapaeon property is 
one half with a life-interest in tbe remainder. 
A mortgage by a widow of more than half of 
such property is not valid unless it is shown 
that tbe mortgage was for the necessities of the 
family and the burden of proof of such necessity 
lies on tbe mortgagee. iYoung^ J.) Ghan Tha 

U V. Naw Dl. 17 1.0. 956»S Bur. L T. 170. 
BUDDHIST LAW-OHIKESE. 

ADOPTION. 

AlilENATlON. 

FAMIDT HOUSES, MEANING OF. 

Maintenance. 

Mabbiagb. 

BUOOEBSION. 

Adoption. 

-—-Adoption —BurmesB girl—Rights of 

4idopied daughter, 

A Chinese Buddhist can adopt a Burmese 
girl aud the latter will succeed to bis properties 
in the absence of natural children or adopted 
eon. But where she is a stranger, she will be 
exMuded by the Agnates of tbe deceased, 
(Tto wiejy, O.J. O wond. J.) Ma Pwa w, 
Ma Yin. 61 1 0. 684 = 13 Bur. L.T. 132. 

- '-Adoption^Letters of Administration 

io widow for bent fit of adopted son. 

Among Chinese Buddhists a person belonging 
to tbe same olan as the deceased and with the 
name surname may be regarded as an agnate. 
As tbe applicant belonged to tbe same olan. 
and his father bad tbe same BUtname as the 
deceased prima facie he fell within the olan of 
tbe deceased; and so far as the question of 
Detters of Administraticu was oonoetned. the 
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applicant is entitled to Letters of Admimatra-' 
tion. {Ttoomey, O.J. and Ormond, J.) (Stam^ 
&HI V, Kin Twe. 12 Bur. L Tf. 

811.O. 608=10 L.B R: 28. V. 

^ •• ’ 

■ '^Adoption—Consent of husband*s tela* 

iivest 

A Chinese Buddhist widow can adopt a son^^ 
(0 her husband with tbe ooneent of her hue- - 
band’s nearest male relatives. iFcx, O.J. Md- 
ParleU, J.) MA Pwa v Yuii WAI. 

9 Bor. L.T. 187 = 84 l.G. 99»8 L.B.B. iOi.^ 

AlienatloEi 

— . . Alienation by guardian — M%nor*lr^ 

liability, 

A Chinese Buddhist mother acting as guard¬ 
ian of her minor ohildren's estate has a right s 
to alienate that property even for neoeesity,'^ 
only to the extent of her interest in the esiate, .. 
in general, apart from Hindus and Mabome- 
dans', none but tbe guardian appointed by' 
OouEt oan alienate minor’s property. (Twomey ,. 

O.J. and Robinson, J.) Ma 6l v. HOEK Hu. , 

87 l.G. 888 = 18 Bar. L.T, 8.. 

Family House, Meaning of. 

- Family house **^Meaning of. 

By *'family house” tbe Chinese Buddhist' 
ideas mean a house which has belonged to (Jie * 
paternal anoestors of a person or one which a 
man has started for bis family and their male * 
desoondants and which has been oconpied by 
the family oontinnously from father to. son. 
(Foce O.J. and Parlett, J.) MA FWA v, VOL - 
WAI. 9 Bur. L.T. 187=84 I.C. 99« 

8 L.B.B. 404. 

Maintenance, 

- Mait\tenafice^Widoto*6 right, 

A rale that deprives a widow of her right to ^ 
maintenance for bet refusal to live in the family 
bouse, should not be enforced where tbe other 
members of the family have made themselves 
objeotionable to her or rendered it impoesi.ble'* 
for ber to live with them iFox, O.J# ani 
Parlett, J.) Ma Pwa n. Yuv WAI. 

9 Bar. L.T. 187>°84 1.0. 99-8 L B.B. iOl. 

Marriage. 

- Marr tape—TFtdoto can remarry, 

A Chinese widow oan marry again after the 
period of mourning for her first husband has 
elapsed. [Beald and Lentdigne, JJ ) MauNG ~ 
Po Maung V, Ma Pyitya. 1 Rang. 161 « 

2 Bur. L J. 79=74 1. C. 938 = 1928 Bang. ISO. 

- Marriage, 

No partioular oeremony is^ essentia] lor 8^ 
valid marriage under tbe Chinese LaWr 

(Ormond, J«) MA Bhein v, Eam Jein« 

9 Bur. L T. 81=82 I,0« Blftw 

17Cr,t.J.lia-8|.M n* - 
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^ iUftDHlST I.IW-OHIHBSB-HII(RUaB. 

———Marriaflw—JS>n/orcim€ttt 0 / coHtraeU 
Uodei Burmese Buddhiat Law a male (aduU 
Qi minor) oannot be married without hie oon* 

. aent and the Court oannot enforce a oontraot of 
>. marriage entered into by the parenta against 
hie will* OJ.) MAUNQ Tbein v. MA 

\ BBBT HNIU. 9 Bur. L.T. 77-S2 1 0. a07» 

8 L.B R 817. 

■ MatfiagB^Elopement- Girl's parent's 
' eonstni^-Oonseniof father. 

Bten in the absence of any oeremonies wbioh 
usually aooompany a flcst-olass marriage among 
Ohinese Buddhists an elopement of the girl 
followed by (be subsequent consent of the 
parents, renders the union legal and valid. In 
auoh oases, the consent of the bride-groom*a 
father is not neneesary. (Young, J.) SAW 

. Maunq Gyi u. Ma Tau Kau. 

8 Bur. L,T. ie8»30 1.0. 713=^8 L.B.R* 208. 

Saceeiilon. 

•'•Sut.cession — Widow — If there are 
^thildren widow does not inherits 

Uoder Chinese oustomacy law in oases where 
there are obildren the widow takes no share in 
the deoeased husband’s estate. She has a 
•olaim for maintenanoe against the estate and 
V- person ; in oertain oases certain other olaims 
but the estate belongs to the children. 
\JLentaigne and Hrafd. JJ,) BON Kwi AND 
-OTHERS 0. Ma KVE YON AND OTHERS. 

2 Bur. L J. 10a»i923 Rang. 236. 

■—Succession — Widow^ Re-marriage , 

When a man dies his property is equally 
divided among all his sons ; daughters suooeed 
>only in the absenoe of sons and the widow in the 
'absence of both sons and daughters. When a 
*CbiDese widow remarries a Burmese Buddhist 
and dies leaving both her first husband’s 
property and subsequentty acquired ones, the 
customary law of Chioese Buddhist will apply. 
The second husband would be entitled to all 
the property belonging to her at the time of the 
marriage, while the first husband’s children 
would get the property whioh oame from their 
father. (Heald and Lentaigne, J3 ) Mauno 
1 po Mauno v. Ma Pyit Ya. 

1 Rang. 161»2 Bur. L.J. 79>=74 I G. 933» 

1623 Rang. 180. 

- Succession—Testamentary power* . , 

The Law of Suoeession amongst Chinese 
Buddhiaia is the Customary Law which allows 
disposition of property by will. 3 L.6.R. 95 
.loll. (Tioomey, O.J. and Bobinson,/•) MAUNO 
CBWAl P. YBO CHOO YONB. 

18 Bur. L.T. 18=»87 l.Q. 900» 

lOL.B.R. 189, 

————BiMieesdfon—Sons—Unmarried daupA- 
ylora. 

Aooordiog to the Customary Law of Ohinese 
^SoddhlstSi sons eEolude danghteta In enooession 
Aio the propeity of the parents. Under the 


« 

BUNDBLKHAND ILIBNITIOM OF L&ND 
ACT ill of 1903), 8. 6. 

OhineBO Buddhist Law unmarried daughters 
have a right of maintenanoe. {Mating Kin, J.) 

Ma bhwb thit V. Maung Kyin. 

BO I.O. 543 =>11 Bur. L.T. 224. 

BUILDING. 

See (1) CO-SHARBR. 

(2) LANDLORD AND TENANT. 

(3) T. P. ACT. 8. 61. 

Lease. 

See Lbasb. 

Sites. 

See Municipal acts. 

BUILDING AND IMPROVING ON AN 
OIUBR’S LAND. 

See ACQUIESCENCE. 

BUNDELKHAND ALIENATION OF LAND 
AOT J1 of 1903;. 

— —i—3. ^-Pre-emption, swii for—Sanction 
of Collector* 

The eaootioQ oontemplated in 8. 3 of the 
Land Alienation Aob applies to a voluntary 
transfer and there is nothing in the Aot, whioh 
provides for sanotion to be given to an intend- 
ing pre-emptor to bring his suit. A Court is 
not entitled to grant a decree for pre-emption 
where the pre-emptor is a person who oannot 
purohase the property in question as not being 
the member of the agtiouUutal tribe within 
a. 3 of the Land Alienation Aot. (RiehardSt 
C. J, and Tudball, J.) SUBAJ BHan v. 8om- 
WABPURI. 37 All. 662=sS0 I C.. 949=» 

13 A L J. 94», 

-Ss. 3 and 11— Sole— Pre-emption — 

Consent of Collector—Mortgage—Sale after 
mortgage—Right of tubsequmt purchaser* 

The policy of Bundelkhand Land Alienation 
Aot is to prevent persons who are not membere 
of agricultural tribe from acquiring properties. 
8. 3 applies to all permanent alienations even 
tbougb-tbey are brought about by the exercise 
of the right of pre-emption. {Richards, C. J. 
and Tudball, J.) RAMNATH v. Habain, 

77 All. 467 ==30 I.O. 404 = 13 A.L J. 662. 

■■■■Ss. 4, 6 and 9 —Hindu Qhosis-Agri- 
cultural tribe—Provisions of Act mandatory* 

Hindu Ghosis of Jalaun Distiiot are aub-oaste 
of Ahirs and are members of agrioultural tribes 
within the meaning of the above Aot. Tbs 
provisions of the Aot are mandatory on Civil 
Courts and a Court will refuse to pass a final 
decree on a mortgage in oontravention of S. 6 
of the Aot, independently of any objection rais¬ 
ed by the deft. (Ptggoti and Walsh, JJ.) Kalka 
Fbasad u. Raja Ram. 

* 4i All. 29i»90 1.0. 424-17 A.L.J. 29#, 

-Ss. 6,17 and Partition of Patti 

by Oollectof—Limits of Collector's powers 
Lambardar—Powers of* 
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BUMOELKHAND ILIENATION OF LAND 
A6T [It of 1908) S. 16. ^ ^ 

There is nothing in the Bundelkhand Land 
Alienation Apt which authorizes the Golleotor to 
make'a partition of the patti behind the baoks or 
other oo-aharera for the benefit of the mortgagee 
from a oo*sharer. The Oolleotor oould only 
mortgage the right which the Judgment debtor 
has and except as regards the plots in the pbs- 
sGseion as khudhast that right was a right to 
receive his share on a distribution of the profits 
of the patti. The fact that ha happened to be a 
lambardar at the time is irrelevant. The lam- 
bardar is the agent of the co-sharers for purposes 
of oolleotionf but the fact of hia being lambar¬ 
dar in no way increases or alters his personal 
rights as proprietor. The argument that the 
other cO'Sharers are in no way prejudiced is 

fallacious. [Eyves and Daniels, JJ.) Prag 
NaBAIN t). JWALA PRASAD. 

« A. 480-21 A.L.J, g39 = L.R. 4 A, 107- 

74 I.C. 666-1933 All. 468. 


8. iB—Property of agricultural iriha 


8aU cannot be held. 

Where a sale of the property of a member of 
an agricultural tribe who became insolvent 
was sought to be made on the ground that 
that property being vested in the Receiver, 8.16 
did not apply in the case, held, that inasmuch 
as 8. 16, Bub-Seo, (9) cl, (a) of tbe Provincial 
Insolvency Act forbids the vestment in the 
Receiver of property exempted from liability to 
attaobment by virtue of any law for tbe time 
being in force as in the present case by S. 16, 
the property vested in tbe owner and not the 
Receiver and as such the case was governed by 
S. 16. ipanerji and Piggott, JJ.) Hanuuan 
PBA6AD NABAIN V. HARAKH NaRAIN. 

1 U.P.L.R. (A.) 198-68 l.G. 961- 

18 A L.J: 69-48 A. 142. 

-:-8. 17 —Mortgage decree before Act—Act 

do^s not apply, 

8. 17 of the Bundelkhand Alienation of Land 
is inapplicable to a decree passed on the mort¬ 
gage made before the commencement of the 
Act. (Banerjee and Piggott, JJ.) HANGMAN 
PBA81D NABAIN V, HABAKH NABAIN. 

1 U.P.L.R. (A.) 182-18 A,li,i. 69- 

68 l.G. 861-42 A. 142* 


——rTT®' ^‘l-'Mprtgage by Collector, 

A mortgage-deed which is executed by a 
Oolleotor under the provisions of 8. 17 of the 
Bundelkhand Alienation of Lkud Aot on behalf 
o| the mortgagor is not exempt from stamp 
duty vhioh can be charged under Aot (11 of 
}899). (Knox, Banerji and TudbalL JJ.) 

Somwabpubi V, Matabadal. 

as All. 861-84 I.O. 280-14 A.L.J. 422 . 

I 

BVKDILKHANO ENOUMBBRED ESTATES 

ACT (1 of 1908). 


elaitfu^ hy soim mor,tgagon— 
tnt,gr%tyof mortgag, broUn. ^ 

loUmo ot the moitgages to make any 
against tone ol thBm6ctg8goia.'wlio bad 
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obtained the benefits of the BundeL-.. 

cumbered Estates Aot, oahnot put ihe__ 

gee in a worse position than he woRrd bave 
occupied if he had allowed the integrity ortBe - 
mortgage to be broken up by permitting'ffie 

m in t^e eq^uiiy ot redempU'oD fo 
redeem that share on payment of a'p^po^ruon- 
ate amount of the debt. In such a case, the 
mortgagee is entitled Jo proceed against the 
share of the mortgagors, who have not oBlaihed 
the benefit of tbe Act, for a proportionate share 
of the mortgage money. 30 All. 141. reI.:A 
mortgagee can obtain relief against some of 
tbe mortgagors who did not get the benefit of 
the Aot, for their proportionate liability;, 
because of his failure to claim against others 
who did get the benefit, be should not be^put 
in a worse position or lose what he would(hava 
got had be broken the integrity of the mortgage 
and allowed tbe mortgagors to redeetii^fieie 
separate shares. (Piggott, J.) Pohkab 81NGH i 

V, Ram Din. 16 I.C. 849-10 A.L J.171, 


- Si. 12 and 18— Right of mortgagor to 

recover mortgaged property after the dischtS^ge of - 
debt—Power of Special Judge under S, 18; 

After discharge of debt, mortgagor is entitlcid 
to recover the mortgaged property from the 
mortgagee under 8. 19 of the Aot. A Bpeolal 
Judge is empowered to eject a person whose 
debt is discharged under 8. 18 ol the Aot bat 
it does not debar the mortgagor from resokt- 
ing to Civil Courts to recover his property 
{Richards, C.J. and Banefjee, J.) BAIJNATB? 
V. DuEiARB. 89 I.O. 582 (All). 

*-S. It-^Transaction in coniravent^n o/' 

section. Is void and cannot be enforced- 

Tudball and Sulaiman, JJ,) BlSHBNNATHi 
V. PHARY, JU. 19 A.L.J. 

68 LG. 642» - 
I U.P.L.R. (All.) 119^ 

BUNDS. 

See (1) Alluvion and D^luvion. ^ 

(9) Riparian Owners. 

BURDEN OF PROOF. 

See Evidkncb aot, 8b. 102 3!0 109. 

BURIAL GROUND. 

Sm (1) Easements aot. 

(9) IIUNIOIPAL AOTS. 

BURMA—LOWER. 

See Lower Burma aotb. 

t 

BURH4 ANTl-BOTOOTT jlOI (Y pf 

-3 and 9— ^anefion of &ovenmM 

n^ceisaref to proceed' undeiir '% 

Sbeta^ ^oycott 'for politicSl rsasons is no offenoe^^ 

Before launching a prosecution under the 
3urma Boycott Act, 8. 9 requires * 
of the Goveirnment as under B. 196, 

All the faots need not be stated in_ 

Older, ONtfari vrhother it is not andoi^i to 
that the abcuied had bomftiitted lait Mimb 


,.r 


i 






BURIIAilllVV BOVeaiT ftlQf (V of 1628). 
S* 6« 

under^A oozliifitt s’eoUot) ? The boyeottiog of'A 
penon.by iAiling to iDvite him to a sooial luno- 
tion, if due kDipolitioal diflereooes is ad offenoe 
under the Act. (Afajy Oun^, J ) Nga Aung 
Hman V. Empqbor. 8 Bur L.J. 196» 

76 I.O. 661 =>80 Gr. L.J. 193«ig24 Kang. 65. 

—. —Si. 6 and 7 — Ex-comniunicatioyi^~ 

Purpose of* 

Where a village headman who abused oortain 
marks for making polibioal Bpeeohes was ex- 
oommunioated by them in return the object 
being partly religious and partly politioal, an 
offenoe was committed : held under Burma Aot 
VI of 19J2 and 8. 7 is no proteotion. (May Oung, 
J). U TiijOKA n. Emfbrob. 1 Rang. 629» 

76 10. 719-2S Or. L J. 288 = 
2 Bar.L.J. 221»1924 Rang. 169. 

BURMA BOUNDARIES ACT (Y of 1880). 

——S|, 8, 6, 11 and 12 —Dafarminatton of 
boundaries by boundary officer — Decision bars 
subsequent claim* 

The decision of a boundary officer under 
Burma Aot (V of 1880) determining the bound- 
acies of two plots is oonolusive es to tbe boun¬ 
daries of those lands as well as that of Govern- 
mant and bars a subsequent claim relating to 
the same. (Harinollt C.J. and Ormond, J.) 
B. DBY V. HAIilMA BBB BEE. 

11 I.O. 916 = 4 Bar. L.T. 201. 

BURMA FOREST AOT (lY of 1902). 

— ■ — S 89 —Selling a house built with timber 

is not selling timber* 

Tbe aooueed bad some timber made over to 
him by one P. He also had some round logs 
of unreserved kinds made over to him and in 
1930 he got a saw pit license to enable him to 
out up these logs with tbe timber so obtained 
be built a bouse in 1980. In 1923 he sold that 
house to one T where-upon the forest authorities 
to pay tbe ffne asked for by them he was pro¬ 
secuted and convicted. Held that no offenoe 
was committed. (Afacprepor, J 1 MAG Po 
Mtit p. EmpeBOB. 8 Bup. L.J.18 = 

1988 Rang. 148. 

■ ■■■■ fl a. St undll^Licensee—Illegal acts* 

A licensee of timber is responsible for illegal 
acts done by himself or his servant, under 
cover of license. (Saunders. J. G.) NGA Bhwb 
Baw V* Empebob. (1916) 8 U B.R. 114 = 

60 1.0. 668-80 Cp. L.J, 882. 

— ^.gi. 71 and lS-^8ale of forest produced 
by auction—Liability ef purehaser-^Re-eale^ 
Beewery of deficiency inprieefrom first pur- 
chaser^Land Bevenue Act, S* 46 (Burma)* 

The respondent bought certain logs from tbe 
Government Forest auotion eale but did not pay 
the ppioe. The logs were re-sold and in pro- 
oeedinga for the recovery ol tbe difference, 
ekrtain property of tbe rjespondenti was aita- 
ohedv They filed a suit for a declaration that 
the piopeity was not liable to be attached. 


BURMA HABITUAL UFrRNbSRS 
TRIOTIOM AOT.(Ill of l9tO) S. 10. 

Held, that the claim of tbe Forest Departinent 
was clearly within B. 71. The actual words 
used in B. 71 are capable of no other inter¬ 
pretation. (Tioomey* C.J.) Seobetaby OP 
State t>. Mahomed Gassim. 

16 I.O. 90-5 Bur. L.I. 140. 

BURMA HABITUAL OFFENDERS REST 
RIGTION AOT (II of 1919). 

-S. 2 —Applicability of—Limilatiofi of 

restriciion. 

An order confining a man to the four 
oorners of his house at night is not a proper 
order. The narrowest limits of the restriction 
should be the village of the man oonoerned. 
(Duckworth, J.) Nga Ba Seik v EMPEROR. 

1 Bur. L.J. 177 = 11 L.B.R. 888 = 73 I 0 178« 

24 Or. L.J, 859 = 1923 Rang. 102 (2). 

-S», 7 and iO—Geyieral repute-Evid- 

ence of police and headman—Not sufficient in 
general but acting on such eviaence ts wo< 
illegal. 

It is better to satisfy on mere evidence 
than supplied by the polioe aod tbe village 
authorities before taking certain action against a 
man as a habitual offender. But it is not rule 
of law and the Judge is at liberty to decide the 
Buffioienoy of evidence. (May Oung, J.) NGA 
Pan Yin v. Emperor. 2 Bur L J. 153 = 

75 I C, 709 = 28 0.. L J. 245-= 

1 Rang. 447 = 1924 Rang. 22. 

»S. 7 (a) —Execution of bond—Bond 
under S* 118, Cr. P. Code—Legality of* 

Where an offender has executed a bond with 
sureties under 8 . 118, Cr. P. Code, it is illegal 
to pass an order against him under 8 . 7 o£ the 
Burma Habitual Offoaders Aot. (Afac^rafifor, 

J.) Pan Zyaw Vy Emperor. 

1 Bur. L.J. 297-24 Of. L.J. 739 (i)« 
78 I.O. 979 (l) = 19a3 Rang. 184. 

- 8 . 10 — Evidence-^Policeman, 

Under 8. 10 (1) of Aot (II ol 1919), a Magistrate 
must satisfy himself that the accused had ade¬ 
quate means of earning his livelihood within the 
area of restriction. There is no rule prohibiting 
a Court from acting on the evidence of policemen 
or village authorities. [May Oung, J.) PAN 

Yin®. Empebob. I Rang. 447 — 

1924 Rang 22-2 Bar L J. 188— 
76 I.O. 709-29 Cr. LJ. 245. 

- S* iO--Order for execution of security 

bond^Legality of—ReportUo headmen and to 
the police* 

The Burma Habitual Offenders Beatriotion Act 
contains no provision for ordering an^ofiendet to 
execute a security bond. It the offender is ooh- 
fined to another village than his own, it must be 
proved that be would be able to earn his liveli¬ 
hood at that Ullage. Under tbe Aot a donble 
report goes to the headman and tbe polioe ia 
anneoesBary. {Duchworth, J.) EMPEBOB v. 
NGA KADA. 24 Or. L.J. 841- ^ 

38 1.0. 157-1038 Rftotf. feS (I). 
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JBURUA INSOLVENOT RULES, R. 189. 

-R. 189—Scope o/» 

R. 189 framed under the Presidency Towns 
Insolvency Ao6 relates both to moveable and 
immoveable property and is perfectly ultra vires, 
iRuiledge, J,) In the matUr of L W. Nassb. 

1 Rang. 488 = 76 I 0. 669 = 

1924 Bang. 88. 

BURMA LAND REYEMUB ACT (II of 1876). 

——Sa. 19 and 5S-^Landlord* 

An occupier who has not acquired the status 
of landholder comes under S. 19 or under S. 56 
of the Aot. In the absence of a grant made 
by, or on behalf of, Government, Revenue 
authorities alone can decide qaestions as to 
who are to occupy lands under 8. 19 and no 
Civil Court can grant a deolaration of title. 

{Twomeu, J.) Maunq POCHIT v, Periaka- 

BOPAN CHKTTY. 

12 1.0. 22 = 4 Bar. L.T. 218. 

- S. 48—Properff/ sold by mortgagor*a 

fraud— Auction-purchaser*s title* 

Property mortgaged to plaintiff was in the 
oconoation of the mortgagors, who did not pay 
the Munioipal taxes and oonscquently the pro¬ 
perty was sold under 3. 206, Munioip)! Aot for 
arrears of revenue. The auction purobaser who 
had acted in collusion with the mortgagors, 
was, in the plaintiff*s suit for a mortgagee deoree, 
made a oo-deft. JBTefd. that the auotion- 
purchaser had not acquired a good title free 
from the plaintiff's incumbrance and S. ^8 of 
the Land Revenue Act was no reply to plaintiff’s 
action. The plaintiff was entitled to Ebow that 
the Revenue Officer was misled by the fraud of 
the mortgagor aud the purchaser acting in 
eollusion, which induced him to confer a title 
free from inoumbranoe. 10 M.I.A. 540, foil. 
(Twomep, J.) SaBBID AM v. M.N.N SWAMI- 
NATHAN CHETTT. IS I 0 493 = 

8 Bur. L.T. 108. 

BURMA LAWS AOT (XXII of 1893}. 

- Hindus — Migration—Effect of. 

If a twice born Hindu migrates across the 
seas, to Burma and marries a Burmese woman, 
that itself may not necessarily deprive him of 
the Hindu status in the eye of the law. But 
if be has descendants who have been born and 
have always lived in Burma and who have Inter¬ 
married with its people, then even though they 
may form a community of their own which 
inherits many traces of Hindu usage, if the 
asagea and religion Are of a character divergent 
from Hinduism, the community oannot be 
regarded as Hindu. {Haldane, Atkinson, 
Phillimore and John Edge) MA Yait u. 
Mauno Chit Maung. 11 L B.R. 188= 

30 H.L.T. 128=42 M L J 198» 
iU.P.L.R P Q.) 48 = 68 1.0. 609- 
48 I. A. 668 = 1 Bap. L J 18= 

1922 (P.O.) 197 (P.O ). 

———-S. 18-^ • Hindu Kilari are not 

Bindue* 



BURMA LAWS AST (XIII of 1898, 

{Haldane, AfAtnson, Phillimore and John 
Edge.) Ma Yait o. Mauno Chit Maung. 

11 L.B«R. 188 = 80 M.L T. 196= 
42 M.L J. 198 = 4 U P L.R. iP.Q.) 48= 

66 1.0. 609 = 4811,888= 
1 Bar. L J. 19=1822 P.G, 197. (P.O.)- 

—I-S. 18— Chinaman professing Bud- 

dhim—Adoption—Law applicable to. 

It is open to a Chinaman to profess Buddhism 
and such a person is a Buddhist within 8, 13 
of the Aot. For a person to be governed by 
S. 13, it is not neoessary that he should have 
been born a Hindu Baddhist or a Massalmani 
Where on the death of a Chinaman professing 
Buddhism a person claims to be his adopted 
BOD, the question of the validity of the adoption 
must be determined in acoordanoe with the 
Chinese Customary Law. (Twomt^y, 0 J. and 
Grmond, J.) KYIN WET w. Ma Qyok. 

12 Bop. L.T. 21 = 47 1 0. 148= 

9 L.B.R. 179. 

-S. 13—** Hindu ** explained^ 

“Hindu” in S. 13 of the above Aot means 
the same thing as in S. 331 of the SucoeSEion 
Aot and 8. 3 of the Probate and Administration 
Aot, and not necessarily an orthodox Hinda or 
one belonging to one or another of the four 
castes. Per Ormond, J.—The term includes all 
who are Hindus in common parlance. 1 W. R. 
(P. 0.) 13 W. R. (P. 0.) 4, ref. to 4 All. 343, 
dist, {Ormond and Twemey, 3J») Maung OBIT 
MACNG V. MA YaIT. 8? 1,0 78p»i; 

10 Bup. L.T. 191. 


-S, 13 — Pre-emption — Equity and 

justice—Clog on transfir—Delay, 

Bight of pre-emption is generally adverse to 
publio interest and the administration of 
justice and equity does not require its introddo- 
tion in Burma. {Parleit. J.) Ml AMINA p. 
Ear AM ALI. 82 l.Q. 488 = 8 BnP. L.T. 289. 


-S iZ—Question of paternity of a phildt 

if within seefton. 

The question of paternity of a child is not one 
of suooeseion, inheritance, marriage, caste 
any religious institution or usage within the 
meaning of S. 13 of the Aot {Shaw, J.O.) NGA 
TUN £. P. Hi Chon. 16 Cp, L.J» 84= 

26 l.G. 996 = 11 U.B.R. (1914) 28, 


-S. 18—“ Buddhist Law*-Applicability 

to Chinaman. - , h 

Uoder Burma Laws Aot, B, 13. “ Buddhist 
Law” should be applied to the inheritaDoe of 
a Chinaman. {Twomey and ParUtt, JJ.^ MA 
IHEIN SHIN V. ah 8HB2N, 

7 Bap. L.T. 246=24 I G. 867^ 

8 L.B.R. 229* 

— ——S. 18 (1) — Breach of promisfl of 
marriage-^ Snif9 for damages—Appeal. ^ 

Suits for compensation for breach pi .,8; 
promise to marry as between Barman BpddhutflU 
residing in Bnrmah are salts involfiog 


tiotiB regarding marriage^ and a 
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aURMI LIVB lOT (XIll of 18B8K S. 18. 

«aita would lie under B. 80 o! the Lower 
3uiina Ooutla Aoti end not merely under 
B. 100| 0* P. Oode. (ilo5m3on, O.J. Maung 
Xin and Heold, JJ.) Maung Gale v . Ma 
HLA Yin. 11 L.B R. 09»6B 1.0. 411» 

1922 L.B. 6. 

——~S. 13 (2)—Justice, equity and good 
conscience. 

Under sob-S. 2, seotion 13 ell questions in 
oieil oeses instituted in the Oourts of Rangoon 
were determined aooording to the law as then 
administered by the High Court oi Judicature 
at Fort William in Bengal in the exeroise of 
-its ordinary Civil Jurisdiction. (Fox, O.J, and 
HartnMtJ ) Mg SAN U v MA Hmyim. 

8 Bur. L.T. 169=17 1 0. 93t = 

6 L B R 93, 

.^BURMA MOTOR VEHICLE RULES. 

———R. 26 (Z)-^Liability of owner. 

The owner is not liable for the acts and 
omissions of his ohafieur who drives a motor 
oar in bis absence with defective rear light. 

Oung, J.) MAHOMED SURTY v 
JlMPEROR. 1 Rang 600 = 76 1 C. 684 = 

2 Bur. L.J. 201 = 
23 Cp. L.J. 196 = 1924 Rang. 63. 

BURMA MUNICIPAL ACT (111 OF 1898). 

-Si, 2 (6) and 142 (di— Lodging house 

— B'haf is. 

A lodging house need not be let in lodging. 
It is enough if it is occupied in common by 
members of more than one family. Persons 
living in the lodging houses are lodgers whether 
they pay rent or not and the owner of the 
• lodging house reoeivea them when he allows 
them to occupy the building. (Saundtrs^ J.O.) 
AMANATH MlSTRY t; EMPEBOB. 

19 Cr. LJ. 370 = 44 1 0, 674 = 

(1917) 3 U.B.R. 32. 

-S. 42*A —Fermit to sell withheld ille¬ 
gally^ Liability* 

Under the Burma Municipal Act, a Municipal 
Committee was held liable for damages for 
prohibiting a licensee from selling afeer granting 
permission once, on the lioensee’a making 
default in producing stamp paper. (Ps 
Hon, J.) SAN Ybik p. Munioipad Com- 
'WITTEB, Pegu. 2 Bur. L J. 231 = 

1924 Rang. 132. 

% 

-8.16— Taxation on building ~~Machi¬ 
nery» 

Though machinery placed for use in a build- 
dmg is not liable, as auob, to taxation under 
B. 46 of the Aot, machinery on the premises, 
and lor the purpose of making and which 
iinakea the premises fit as premties for the 
ipaitionlar purposet is to be taken into account 
dH iBoding out the rateable value of such 

VoL 1—00 


BORHA MURIOIPIL lOT (III tf 
B. 119. 

piemiaea. (Bartntlh Offg-, O.J. and Toung, 
J.) Rangoon iSiiBOTBio Tbamway and 
Supply Co., ltd. v. Rangoon munioipa- 

LITY. 1 But. L.T. 44 = an c. 898- 

7 L.B R. 119. 

-8*. 81 and 63—^oti/lca<ion of tax— 

Ci.iJ Court cannot question legality of — jRemedv 
of ussessee. 

Where notifioation of the imposition of a tax 
under the Burma Municipal Aot has been pub* 
lished, a Civil Court is debarred from enquiring 
whether the tax has bean legally imposed. B- 61, 
Cl« 8 provides that tbe notifioation shall beoon- 
elusive evidence that tbe tax has been imposed 
in aocordanoe with tbe provisions of the Aot, 
8 63 gives a right to the assessee to obj ’ot to the 
assessment before a sub-oommitee ana provided 
for an appeal from their decision to the Deputy 
Commissioner as the cape may be. He can alto 
claim a reference to the Chief Court on the 
question of his liability to or the principle of 
assessment. (Pratt, J.) CHAN HTOON AUNG t). 
THE AKYAB MUNICIPALITY. 

1 Bur. L J. H3 = 74 I C 34« 

1923 Rang. 73 (1). 

-S. W—Duiy of MunicipalVy to remove 

night soil is not imperative — Nuisance by 
Munic pilitp can be restrained by tr.junctwn. 

Per Twomey, C.J. and {Young, J. contra .}— 
8. 98 of tbe Aot does not imposo an impera¬ 
tive duty on the Municipality to remove and 
dispose of night soil Per Curiam: — If a nui¬ 
sance in committed by the Municipality in the 
act of removing or disposing of night soil, it 
oan be restrained by injauction from doing so. 
(Twom^pt C- J- and Y*uftg. J ) RANGOON 

Municipal Committee o. Burma Rail¬ 
ways Co.. Ltd. 10 L B R. 103=* 

89 I.G. 823 = 13 Bur. L.T. 62 and 136. 

-8. 142—Bye-law—Condtftow restrict¬ 
ing rate of interest on patonbrohera—Validity of 
license. 

8. 143 empowers a Municipal Committee to 
make bye-laws for tendering license necessary 
for pawnbrokers and determining the oondi- 
tions subject to which they shall be granted. A 
oonditiou in pawnbroker's license ieeued under 
S. 142 limiting the rate of interest chargeable 
by pawnbrokers does modify and reatriot the 
law which allows tbe freedom of oontraot but 
it is not on that account ultra vires. (Parleti, 
J.) 8. 0. PAUL V. Emperor* 

18 Or. L.J. 1012 = 42 I 0 786 = 

11 Bur. L.T. 208. 

--S. 142 (d)— Bye-laws under — Not 

ultra vires, 

A bye*law under 8. 142 (d) of the Aot requir¬ 
ing keepers of lodging bouees to pay a license 
fee reckoned on the maximum number of 
lodgers authorized, is not ultra vires, (Bobin- 
90W, J.) P. B. PILLAI V. AfOULMElN MUNICI¬ 
PAL OOUMITTBB, 

28 0p. L J. ii8=>80 1.0.845*- 

18 Bar. L.T* i07» 
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lURMA MUNICIPAL AOT <111 of ISffi). 
S. 142. 


, "S. 142 (d)— By$-law 19 (c)—Ultea ▼ires 

— Notice, 

Bye-lftw 19 (c) framed by the Rangoon Mnni- 
oipality is not ultra vires as the framing of 
suoh a clause is authorised by 8. 149 id) of the 
Aofe. A notioe, to be valid must be reasonable 
and possible to comply with. {ParlsUt J.) 
Partiai. MAISTRY V Empbbob, 

14 Op. L.J. 4B4-aO 1.0. 740« 

6 Bar. L.T. 136. 

-S. 141 (r)—Bp«-2at«— 'Keep*, meaning 


of. 

The word ‘keep’ in the bye-law made by the 
Rangoon Municipal Committee under 8. 142 (r) 
of the Act means the keeping for some long 
period of time. Therefore tying a goat meant 
for saorihoe in the temple awaiting the sacrifice 
ceremony for about two hours does not amount 
to a breach of the bye-law. ( Foss^ C. J. ) BOY- 

HBNj Chandra v, Rangoon Munioi- 
PADITY. 10 Bur. L.T. 34-17 Or. L.J. 342- 

36 1.0. 518-8 L.B.R. 318. 

8. Bicycler-Vehicle. 

A bicycle driven by human energy comes 
under the section "vehicle driving”; includes 
the application of human energy, to the pedals 
of a bicycle A man riding a bicycle may 
be said to drive a vehicle under 8. 162 and he 
commits the offence of driving a vehicle after 
dark without lamps, if found riding his 
bicycle without light after dark. {Twomey, J.) 
EMPBBOR V, Nga tha Zan, 

IS Or. L.J. 878-12 1.0. 887- 

4 Bor. L.T. 184. 

' ■ ' S. iBO — Wall—If a building under the 

del. 

The erection of a mere fence or boundary 
wall is not an ofienoe under the Act. But where 
suoh a wall is built so as to enable the occu¬ 
pier of the main house to use the enclosed area 
as part of his habitation and not merely as 
a boundary or fence it comes within the defi¬ 
nition of building and diaobiedienoe to an 
order or direction to dismantle it, is an offence 
under the Act. (Maung Kin, J.) Eadoo 
Khan v. Rahim, 1 Bur. L J. 103- 

781.0. 072-34 Or. L J. 783- 

1933 Rang. 65 (3). 


■ ‘8.180 (1 )—Dispoeal of surface water—• 

Order—'Dieobedienee, 

Under Chap. VI of the Burma Munioipal 
Aot, a Town Committee cannot pass general 
orders or direotione regarding the dispoial o^ 
surface water. The neglect to comply with 
suoh an order therefore is not an offence under 
8t 180 (1) of the Act. (Praff. J, 0.) BOHAN 
SlNQH V. Empbrob. 31 Or. L.J. 94- 

64 1.0, 494-3 U.B.R. (1319) 188. 

BURMA Towns ACT (111 of 1907). 


headman 


To provide coolies to take out a Deputy Oom- 
iiii8fiioneE*B letters from kis head* quarters does , 


BURMA VILLAOB iUT (I007),«.^13.AM8Uff 

. % 

not form a part of the ordinary duty of a ward 
headman. {Heald. A.J.O.) EMPBBOR o. 

PO SIN. 60 I.O, 63-22 Or. L.J. 337- 

(1920)8U.B,R..38I. 


S, 9 (2 )—Refusal to execute 





THan^e orders—Ordmary duties of headman. 

If a person residing within a ward is reques¬ 
ted by the headman to convey letters to the 
Deputy Oommissioner’s camp and he iaila,^he 
is not guilty under B. 9 (2) as to provide ooolieB 
to convey such letters is not a part of the ordi¬ 
nary duty of the headman. {Heald, A.j.OJ 

Emperor v, Nga Po Sin. 

6010.38- 

22 Or. L.J. 207-(1920) 8 U.B R. 281, 

BURMA VAGOINATION AOT (1 of 1909). 

-8. 4 —Scope of. 

Section 4 of the Aot applies only when ths ' 
child to be vaccinated ie under six metfClk - 
and has been exposed to certain possibilities 
of infection. If the flection is to be used, the ' 
second paragraph must be complied with aod 
no summary procedure is possible* (Saunderi,- 

J.o.) Emperor v, Nga Po Kan. 

20 1.0. 401- 

14 Or. L.J. 420-(19131 I U.B R. 


8. l^Applicabiliiy of, 


Section 7 of the Aot refers to inmates of Io4g- 
ing houses and parsons living under otHn 
special conditions. {Saunders, J.C.) EmpbrOR^ 

V. Nya po Kan, 20 I.O. 404- 

14 Or. L J. 420-(1913) I U.B.R. 162 

BURMA yiLLAGB AOT (1907). 

- 8 , ±2—Disobedience of Thugit^s order 

to reap—Is an offence—Reaping in pubZic dulpi 

The reaping and measuring of paddy for tbej' 
purpose of revenue asEessment, is a public dditiy 
within the meaning of 8. 12, and it is kn 
offence under the Aot for a villager tp refoekto 
comply with a requisition of the Headman to 
assist him in suoh work. {Duckworth, J.)* 
PAN BU AND 38 OTHERS V KING EMPBBOB. 

1 Bur. L.J. 160-11 L B R. 413- 

1923 eaog.>Hl 


-S. 19— Disobedience to remove to 

another site is not an offence, 

Refusing to obey an order given them 
headman to remove to another site which kao 
bean provided for them is not an offence under 
8. 19, {MacColl, A.J.O.) EmpBROB v. NM 
8BIN. 4 U.B.R. 127—39 Or. L.J. 8i9«^ 

76 I 0. 1089-1928 Rang. 188. 

—S. 19 (D—Conuicfion—When 


able. 

To justify a conviction tinder B- 19 (1) w 
aooused should be shown to havebniU a' 
house without the permission oi the 
Oommissionev and later than 1908* (Sd 
A.J.O,) EMPBBOB P. NGA NTO.^ 

381.0. 308-15 03. L i 
r (19l8)4UiMi 
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(iHOTJ. 8.». 

—:-^8. li^t) —Pwe, what «a—Anyeln ia 
not Pwe# 

The object of the Aok is not to control all the 
aznuaemeatB of the villagers. An ordinary 
antfsitt oannot be considered to be a pws 
within 8. 31 (3), unloHa it is performed (or 
profit or by travelling troupes. (Ifawnp Kin, J.) 
EMPBBO^ V. MA Lb. 63 1.0. 865 <- 

la Or. L J. 706-13 Bur. L.T. 243 

-"^8. a|—Sancfion when required—Duty 

of Court', 

A village headman is protected by Section 38 
of the Village Act to this extent that he cannot 
be prosecuted for an aot or omission punishable 
under Section 10 of the Aot or for an abuse of 
his power similarly punishable, even though 
suoh aot or omission or such abuse of power is 
punishable under the Indian Penal Code or 
some other law, unless the proseoution ia 
instituted by order of, or under authority from, 
the Deputy Commissioner. The village head* 
xpan l^aa no power to cause hurt to or insult 
another person and there appears to be no 
reason why a Ifagiatsate should not enquire 
into the charges brought against the headman 
under Sections 333 andSOi of the Indian Penal 
Code, 1. R.E.R. 386, followed. (Saunders, J.) 

NaA Tun Lin v. Bmpbrob. 

Si Gp. L j, 881»7t I 0. tas-i U B.R 101- 

1 Bur. L.J. 246-1628 Rang 37. 

lURMA-UPPBR. 

8$^ UPPBB BUBMA. 

BURMA VA8TB LAND GRANT RULES. 

• « 9 * » 

■— R. 28— ^oficjs under — Mje^lment $uii 

—Plea of permanent tenancy—Duty of Gourte* 

% 

Where in a suit in ejectment brought after 
issue Qf notice under B. 13 the deft, sets up 
a plea of permanent tenancy, the Court is 
bound to enquire into its truth and record a 
Coding therpou. {Maung Kin, J,) Ma BHWB 

Yat Anr?o V. Mauno Dali. 

9 Bur. L.T. 152-88 1.0. 888-9 L.B.R. 27. 


BUTTWARA PRO0BBO1NQ8. 

See Evidbnoe Aot, S. 36. 

9TJI RIL WAFA. 

See (1) MOBTaAGB. 

(3) T.P. AOT, 8.68 (o), 

OALOUTTA HIGH COURT. 


- r^Pow^re of (As Chief Justice, 

The Chief Justice oan only hear a review 
application when it is impossible for the Court, 
which passed the judgment, to bear it or if at 
alt events one o^ the Judges who decided the 
appeal Is not available to hear it, {Sanderson, 
^illTand MqoherieijS., J.) Qa^oa^A^ BABMA- 

KAB C, RRAXHABBABINi DABTA. 

98ir-l8 l.f. 918-81 a.L.J. ISI. 


OALOUTTA high GPUPT RU^IB AND 

OIROULAR OROBRS-Ob. 38, R. 89. 

-Oh. 36, R. 77 — Attachment before 

judgment—rSheriff's poundage, if payable. 

Pending a suit, attachment before judgment 
was ordered and the sberifi efieoted the intefim 
attnohment. Thereafter, by ooDEent of parties 
the interim attaohment was withdrawn and the 
order nisi discharged. On a claim being made 
by the Sherifi of Calcutta for poundage due. 
Held, (1) A claim to poundage by the Bherifi 
must be made under the express terms of a 
statute rule or order and there is no oommoD 
law right to reward for exeouling a writ; 
(3) The sheriff was not entitled to claim pound¬ 
age ae R. 77 is only for proceedings in which the 
the sherifi is employed in levying sums in 
execution. It does not apply to oBses of attaoh¬ 
ment before judgment which does not result in 
any execution. {Rankin, J.) PlOEFORDn. RAI 

Bahadur Janki Nath Roy. 

70 i. 0. 488 (8)-36 C.W.H. 678. 

- Gh, 81, R. 7, Oh. 86. R. 87 (a) — Taxa¬ 
tion-Only one fee to be allowed in Revision 
applications. 

Fee to one counsel only should be allowed 
on taxation in an application for revision 
under 8. 115 of the Code of Civil Procedure. 
In an appeal from the deoision of a Judge on 
the Original Bide dismi«elr.f7 
under 8. 115, C.P C , fee »o utu'cl also 

should be allowed under Ch-'.p. R 57 lal of 
the Rules. Id respect of coBt.3 ol -neb appeals 
no refresher should be to counsel. 

iOreavee, J.) Sarat Chandra v. Biraj 

MOHUN. 68 1 0- 401 (l)-a6 O.W.N 826. 

-—Oh. 86, Bf. 6. 9 32 and 72— Solicitor— 

payment of counsel's fees—Right of solicitor to 
retain client's mofieys, 

A BOlioitor is entitled to retain the moneys 
of his client only to the extent f.o which he is 
entitled to claim against the client in accord¬ 
ance with the rules of the High Court. The 
solicitor has no right at all in law to retain 
any of those sums after the Taxing Master hae 
disallowed them without having made a 
BUooesBEui application to the Court either to 
review or on a reference or otherwise, to 
increase those sums. {Page, J.) JADAB CHAN¬ 
DRA Mittbr V, romrsh Chandra bosh. 

27 O.W N. 687-1998 Oal. 603. 

-Oh. 86, R. 89—Payment of eounseVa 

fees as between attorney and client—No refe- 
rence by iaseing officer—Jurisdiction of Judge te 
hear and determine, 

a 

On an application for change of attocneyB by 
the deft, in a suit on the Original Bide of the 
High Court, the Judge ordered that deft, should 
pav a sum of money to hie former attorney 
sabjeot to readjuetment after tAXAtion. Upon 
taxation of costs a question arose as to the fees 
of counsel and the Taxing Officer refused to 
ji^llow those fees without an order of Court. On 
an application to the Judge by the former 
attqrney for an order that tbp Taxing Officer in 
the twiQg of hie qqiIb aa between attorney ai|9 
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CALCUTTA HIGH COURT RULBS AND CIR¬ 
CULAR ORDERS, Ch. 86, R. 69. 

olient might do so irrespeotive of the taxation 
rules as rfg%rds payment of counsel’s fees. Held 
though the matter was net raised by a reference 
from the Taxing Offioer, the Judge had jurisdio* 
cion to deal with the application and decide it on 
its merits. The proviso in Rule 32 requiring the 
client’s written authority or ratification for 
payment of the fees applies only to the 
Jurisdiction and discretion of the Taxing Officer 
and not of the Court. The proviso applies only 
where the Court or Judge has ordered or does not 
order otherwise. R. 6, assuming it to refer to 
counsel’s fees, is a direction to the Taxing 
Officer only and does not limit or control the 
jurisdiction of ihe Court or a Judge under 
R. 32, {Sanderson^ 0 J. and RichardBon^ J.) 
SAir.BNDRA Mohan Dutt v Dharani 
Mohan Roy. 49 0»1 618 = 26 O.W N. 870=* 

69 1 0. 833 = 1933 Oal. 402. 

-Ch. 36. R. 69 —Application by 

attorney for payment ordtr ogain$t client out of 
momy in attorney's hand is free from the statute 
of Limitation^ 

R- 69 Df Ch. 36 of the Rules is teohnically 
free from the statute of limitation. The rule 
is not ultra vires of the High Court. The Court 
oan exercise its dieoretion in favour of the 
attorney even where a suit, if brought, will be 
barred under the liimitation Act. {Rankin, J.) 
RAJAH N/RBNDRA t) TABUBAIjA. 

48 Oal. 817 = 66 1 0. 209 = 29 G W N. 800. 

■ 0^. 35. R. 93--Costs —Exaggerated 

'Claim—Important cause—‘ Ordinary causes 

If the pia. puts forth a grossly exaggerated 
olaim and gets a decree for less than i/5 of the 
claim, costs should be allowed as in an 'ordinary 
cause.’ Reasons shculd be recorded where costs 
are awarded as in an important cause. {Asulosh 
Mukerji, A.C.J. and Fletcher, J.) MANINDBA 

Chandra Nandi v. Aswini Kumar 
AOHAYYA. 48 Oal. 427*»32 0 L J. 168 = 

60 l.C, 837 = 25 G.W.N. 297. 

— — pretation of—Endorsements if 

vmusf he m'fde in all cases before vakalainamah 
^is ^ed — Vakalainamah, acceptance of, by 
• pleader. 

An acceptance by a Pleader named in a 
puA'tfufnonvih and allowed by Court expressly 
or by imphoation is valid and operative even 
without an endorsement >n writing on the vaka~ 
iatnamah by the Pleader, but R. 45 le) lequif' 
ing acceptance as a vakalainamah by endorse¬ 
ment in writing ought to be complied with, 
Beachcroft, J.—Courts should insist on the rule 
being observed by pleaders practising before 
them and the pleader who does not conform to 
nt, ought not to be heard. (D. Chatferjee and 
BeaehcrotUdl.) MOHBSH Chandra addyp. 
PANGHU MODAIjI. 43 Gal 884 = 83 l.G. 896 = 

^ 20 G.W.N. 287 = 38 O.L.J. 297. 


■ ■■ Yol. It R. 122—Cowimiaiiofiers’ remti- 
neraiion fixed by trial Court. 

The powers of Dt. Judge under the OalouUa 
^Igh Oonrt Qeueral Rules and Gitoulhr Orders 


CALCUTTA HIGH COURT RULES ARD^Olit^ 
OULAR ORDERS-Origiaal Side. R. 67. 

4 

Vol, I do not authorise him to set aside any 
orders made by Subordinate Court in respect of 
the remuneration of a Commiseioner for local 
investigation pending a enit. Those powers 
are given to the Diet. Judge for maintainiDg 
a particular standard of effioienoy among 
pleaders who undertake commissions. {Chat¬ 
ter jee and Newbould^ JJ.) Feabi Mohan 

KUNDU V. MOHINT KANTA 8AHA CHAOHUBI. 

31 1.0. 886 ^Gal ). 


APPELLATE SIDE. 
Oh. XI, R. 4. 


Ch. XI, R. 4 of the Calcutta High Court 
Appellate 8 de Rales being applioable only to a 
case where the Deputy Registrar gives a oertifi- 
oate that all proceedings on an application for 
review of judgment are in order, no applioation 
for review of judgment oan be moved in Oonrt, 
where his oertifioate is to the efleot that the 
review prooeedings are not in order. {Sandersons 

G. J. and Mockerjee. J.) Gangadhab Kab- 

MAKAR V. SHEKHABBASINI DASTA. 

20 G.W.N. 967 = 88 10 348= 

24 0 L J. 238. 

R. n—Ft ivy Council Appeal—Prints 


ing of record. 

In an appeal against a judgment of the High 
Court refusing to entertain an appeal as incom¬ 
petent, the papers relating to the merits of the 
case should not be included in the paper book. 
{Jenkins^ C. J. and Mookerfee, J.) KHIBO 
DAMOYBB DaSIO. PRODYAT RUMAR ADDYA. 

21I G. 428 = 18 G.LJ. 138. 


* H 


-ORIGINAL SIDE. 

-Oh. 13, R. 9—Lease--^Covepant not to 

assign without Landlord's consent^Refusal of 
consent — Procedure. 

Certain premises were leased for 5 years on 
condition that the lessee may assign bis 
interest with lessor’s oonsent but the lessor 
should not unreasonably refuse oonsent. On 
au applioation by the lessee for such ponsent 
the lessor refused and then the lessee applied 
to the High Court for determining whether he 
oould assign without lessor’s consent. Lessbr 
objected. Held the procedure was correct and 
the lessee oould assign without lessor’s oonsent, 
{QhosK J.) DUOASSHB V. COHEN. ^ 

48 Oal. 176 = 60 1.0 108 = 24 C W.N. 1007. 

-R, 67 — ^fforney’a application for 

recovery of costs ogainst client'^Limitatton 
Aetf Arts. 84 and 181—Plea of novation. 

The bill of oosta of attorney against the client 
was taxed on 4—9—13. Summons for *0e pig¬ 
ment of the same under R. 67, Oh. XXXVni 
of the Qaloutta High Court Rules and Orfers 
was taken out on 10-6-18. The attorney plepo- 
ed novation of the oontraot* Held, that Art. Ida 
of ihe Lim. Aot did not apply to the 
that the summary prooednre profided by 
Oh. XXXVIII. Oalontta High Court Bnles 

- .... .. Ik 
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attorney 
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0iLQUTT4 HIQH OOURT RUI«B8 RNO 
OIRQOLAR ORDBRI-Orlgrnfel Bide, R. 98. 

oonteal oc doubt that the parties applying are 
capable of giving (oil discharge for the amount 
olaimed. A, qaeetion of novation cannot be 
gone into in a Bummary applioation of this 
kiodi The proper ooutee for the applicant is to 
bring a euit within the period prescribed by 

Art. 84. (Chatidhtirt. J.) BbimatxLakhamoni 

DASBI V DWUBNDBA l^ATH MDEHBRJBB. 

46 Oal. a49»Sl I.O. 641«a3 G.W.N. 478. 

■ B. 98— iirfieied clerk--Holding other 
office during his clerkship. 

An articled clerk cannot hold any employ¬ 
ment during the time of his articled clerkship. 
The rule should be construed stringently. 
(Fiafchsr, J.) In ri AN ABTIOIjED CliEBE. 

19 1 C. 878 (Cal ). 

-R. 370—The Registrar of a High Court 

has no jurisdiotion to determine a question 
whether a decree is capable of execution. Tbe 
rule was inoonsistent with the Code of 1833. 
(Sanderson, G.J., Woodroffe, Mookerjee^ Chilly 
and Chaiterjee, JJ.) Cbuttbrpdt Binqh v. 
Bait Bumari Mad. 48 Oal. 908 = 

83 O.L.J 648»36 I C. 602 
20 O.W.N. 889 (F.B,. 

——R. 428—Sals by Cotnmission^ir of 
Partition—Inquiry into vendof's title —jDirec- 
fion to Begiitrar—If can be made. 

Tbe High Court cannot direct the Registrar 
to inquire under R. 436 as to whether the 
vendor could make a title to the property sold 
by the Commissioner of partition under the 
authority of the Oonrt. (Flelehert J.) 
lOQBMAYA DABBE 0. AKHOY COOMAB DA6 

18 1 0.984 = 40 Cal. 140. 
CAL0UTT4 HIGH COURT RULES RELIT- 

INO JO pkaotiob and PKOOBDUKE- 
IN OISTRIGT COURTS. 

-Oh, I, R. 2—Case iaken'upon holiday 

—•Effect* 

The fact that a case is tak^n up oa a holiday 
is only an irregularity not bfidoting the juris* 
diction of the Court and may be cured by tbe 
consent of the parties. Where a case is taken 
up on a holiday with tbe consent of parties 
but is adjourned to another holiday without 
tbe ooneent of tbe parties and the suit dispos¬ 
ed of against the plainliB, held, iha^ tbe pro¬ 
ceedings were irrtgular and prejudiced tbe 
plaintifi and that there should be a retrial of 
the suit ID aooordanoe with law {Mo >kerjee, 
A.C J. at d Fifteher* J.) Lambonath Dab v. 
Babunath DATTA. 6t 1 C.77A» 

28C.W.N. 880. 

OILOUTTI IMPROVEMENT T8IBUNAL. 

—.—Preeidintcan make an order as to 
costa and to ezecuh the same* 

* The President of the Calcutta Improvement 
fdbuual is a Civil Court having power to make 

• V 


I • ^ 

CALOUTTA IMPROVEMENT TRUST ACT 
(V of 1911), S. 48. 

an order for costa and an inherent power to 
execute suoh order for costs made by him. 

(Ghaffdryi and ChoffHert JJ.) Bata Krishna 

V. K. ROY. 68 I.O. 177 = 26 O.W.N. 80. 

CALCUTTA IMPROVEMENT TRUST ACT 
(V of 1911). 

- Powers of acquisition o/ land* 

The legislature when it conferred powers of 
acquisition of land wilhin certain well defined 
pafe guards never intended the trust should ab¬ 
rogate these eafegaarde and acquire land in- 
directly through tbe medium of another body. 
{Greaves, J*^ Manik Chand Mahata r Tbe 
Corporation of Calcutta and the 
Calcutta Improvement Trust. 

66 1.0.600 = 48 Cal. 616. 

-8. 11—Power to call for records. 

The power to oall for reoerds from another 
Court is a power which is inherent in tbe Judge 
of a Land Acquisition Court, and consequently 
in tbe Special Tribunal constituted under the. 
Land Acquieition Act (I of 1394) to beat 
oases from the orders of tbe Calcutta Improve¬ 
ment Trust. {Holmwooi and Mullick, 33.) 
NABESH Chandra Bobe v. Hiba Lal Bose. 

48 Cal. 239 = 84 I.O. 263 = 20 O.W N. 860 

. 

-Ss. 39 and IB—Street scheme— Oovi.*s 

sanction. 

The Trust need not delineate tbe building 
sites on the street scheme before submitting it 
to Govt, for sanction. Where land is not 
shown to be required for a scheme under 8. 39. 
ac application for exemption under S. 73 is 
unnecessary. The trustees may reject an ap¬ 
plication as one not coming under 8 78 (1) 
though they have made enquiries under 
B. 79 (9). iMukerjee a»d Flefeher, 33 ) Bfpin 

Behabi Ben v. Trustee for the tbipbovb- 

MENT OF CALCUTTA. 47 Cal, 601 = 

57 I 0.87 = 810X 3.834, 

. — 8. 42 {&)—Improvement scheme—Re¬ 
coupment - Land acquisition—**Land affected ", 
—Af antu^ o/. 

B. 42 (a) of the Bengal Act (V cf 1911) autho¬ 
rises the Board of TrusteoR, in carrying out a 
scheme nnder that Act, to acquire cemputsori- 
ly, for the purposes of reoonpmeDt, land which 
is not required for the execution of the scheme 
but which according to the opinion of the 
trustees will thereby be increased in value. 
(Lord Parmoor) TruBTEFS FOR THE 3m- 
PBOVKUENT OF CALCUTTA V CHANDRA- 

KANTA. 47 041 500 = 11 L W. 6£6 = 

88 M L.J 511=18 A L J. 521 = 
22 Bm L R.'68R = 82 C L J. 63-= 
24 O W N. 881’=C6 I 0 82 = 47 1 k 49 

= 2 U P L.R (P 0 1 98 (P C ). 
[Reveriin^ 44 Oal. 219 = 24,0 W N. 8 = 

36 1 0. 749 = 24 OLJ . 246 ] 

• S., 42 (a), 78 and 61— Board—Bower 

to acquire land lor recoupment—Land deqn. 
Act—Affected, 
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CILOUTTA IHPROY^ENT TRUST lOT 

(Y of 1911), S. 5i. 

Pec (Full Bench. Chatterjee, J, dissenting,) 
The Oftl. Improvement Aot authoriees the Board 
of Trustees to acquire lands compulsorily for 
purposes of recoupment, «,c,, by selling'or other 
wise dealing with the lands, under 8. 81 or by 
abandoning the land in consideration of the 
payment of a sum under B. 78. 44 Gal. 219, over 
ruled. The word " affected” in 8. 49 (a) 
means affected in any way and not merely 
adversely affected. The words “by the execution 
of the scheme ” in 8. 43 (a) simply mean 
through or owing to the execution of the 
scheme. 8. 78 does not apply to land 
which was originally acquired for the execution 
of the scheme but was subsequently found to 
be unnecessary, (Fletcher^ Ckatterjee* Teunon, 
Richardson and Ghowdhuri, JJ.) MAM LAB 

8INGH V. Trustees for improvement of 

OaEiCUTTA. 43 Cal. 843=»22 C.W.N. 1 = 

44 I C. 770 = 27 C L.J. 1. (F.B.), 

-8. 54, 01. 1 —Corporation lands— 

Board of Trustees cannot acquire for improve- 
msnt scheme. 

Ijands situated in the Galoutta Municipality 
and vested in the Corporation of Calcutta were 
included in an improvement sobeme by the 
Board of Trustees for the purpose of recoup¬ 
ment. Oo question arising as to the powers of 
the Board, held that the Board was not entitled 
to acquire or deal with the lands under; 8. 54, 
01. 1 of the Aot. (Sanderson, G.J. and Richard¬ 
son, J.) Corporation of Cai:jCdtta v. 
The Calcutta Improvement trust. 

30 Cal. 881 = 78 1 0. 848-1934 Cal. 85. 

-S. 78 (11 and (2 )—Powers of trustees* 

Though the Trustees make enquiries under 
sub-3- (2) of 8. 78 of the Aot they are not pre¬ 
vented from rejecting the application on the 
ground that it does not come within sub-S, (1) 
of that seofcion. (Mooherjee and Fletcher, JJ.) 

BHPiN Behabi sen v. The Trustees for 
THE Improvement op Calcutta. 

81 O.L.J. 334 = 57 l.C, 37 = 47 0. 604. 


CALCUTTA MUNICIPAL AOT (III B.O. OF 
1899). 


Sa. 3 (30), 408. 575 and 6S2 (3). 


“Oooupier” in 8. 622 of the Aot does not 
mean only the person in actual oooupation of 
the land, but would inolude also a lessee who 
had Bub-leaeed the lands to others who are in 
actual occupation (Imam and Chapman, JJ.) 

BBNODi Lal Ghosh v. Corporation of 
Calcutta. 20 I C. 746-14 Or. L J. 490» 

41 Cal. 164. 


Sb. 3 (32) and 408—Okiner‘-*S/ie&ait 


Liability for non-compliance with directions 
to improve bu^e—Shebaitnot in turn. 

In the oaisei of\ ihebait'ot a deity managing 
the debutter properties in turn, one of them 
not in' turn ia no owner under 8. 3 (32) of^ the 
Oalolitta Muisioipal A6t and is ooDsequentiynot 
for non-oomplianoe with a notice under 


1899), £[. 14. 


JJ 




8. 408 lor oattying out improvements in the 
buatee. (Imam and Ohapman.JJ.) Patnbndb'a 
liAL MITBA «. OOBPOBATION OALOUTTA. 

41. Oal. 104 »211.0,<16g-. 
14 Cp. L j. 869-17 O.W.M. 1084. 

———S. 8 (88) and (37) a’nd' fiioh. 

R. 2—Scope—Imprisonment ih defduUof ft^— 

Power to impose, 

Thera is no power under the Calcutta Muui- 
oipal Aot to impose impriadnmTeht id d'efault of 
payment of fine, at any rate for suchdtfeboes icT 

whioh a daily penalty is assigned, io addition 

to the substantive fine. {Bolmwood and Shat- i 
fuddin, JJ.) basanta Kumabi Devi c. Oor'-i 
poBATioN OP Calcutta. 111 c. 148:;^^ 

12 Or. L J. 875-15 0 V.N. 906. 


— 8. 3, 01. (39) (a) and 351— Re-erec¬ 

tion — Building. 

Where before the building line was laid. 
down, a shed consisting of four posts and a tin . 
roof stood on the same spot as they did subse-. 
quently and after the building line was-^ laicT', 
down, the owner took the roof and even dually f 
put up a roof either of new tin or repair'ed. ^eid ‘ 
that this was not a re-ereo^tibn within 8. 3 (39) 
(a) that the roof with four posts was not a 
building and that the replacing of the roof 
upon the same posts did not infringe 8. 351 as 
no portion of any building or wall abutting on 
any street was constructed within the bpilcing 
line, (Holmwood and Chatterjee, JJ.) TbtpUN* 
DESHAB MITTEB p. C0BP6BATI0N OF OaL-^ 

CUTTA. 39Oal. 84Uil I 0. 997- " 

12 Or. L J, 461-16 C W.N. 23!', 

-8. 8 (K)^8treet. 


Street in 8. 3 (46) of the Aot includes a 
passage less than 20 feet wide. (Imam and** 
Chapman, JJ.) COBPbEA!tio'N"pALOt?TTA^ 

V. Mahamaya debi. 201.c;9Sd- 

14 Or. L.J: 811-lt‘0.)Bf M. 1360. 
Sb. 14 and 556 —Acquisition of land 


for Relief of congestion—Is within the powers 
of the Municipality, 

The Corporation of Calcutta passed a resolu* 
tion for acquiring lands adjoining a Hindu 
temple for the purpose of relieving congestion. 
at the place and providing for a dharmsala ‘ 
whioh bad been endowed by a private oitixeni^ 
It was objected that the acquisitioo was 
beyond the powers of the Municipal Oounoil, > 
Reid, that the proceedings were within the 
powers conferred on the Municipal Council by* 
Ss. 14 and 556 of the Calcutta Municipal <Abt^ 
and that the exercise of their discretion byAhe' 
Municipal Council could not be questioned by 
the Civil Courts, (Lord Shaw,) AMULYA 

Chandra Banerjbe v. Corporation 
Calcutta. 43 M.L.J. 69i» 

81 M.L.T. (P.C.) ISSWlED.W. 673-* 

691.O. 111-49 €ii: 8S8W' 
87 C.W.M. laS-L.R. 3 (P C.) 8891: 

49 I.A. 858-31 A L.J. 87«^ 
37 O.L.J. 67-1983 P.O. 383 (P.0,). 




dlLOIFTTA HVmOIPXL ACT (III B C. of 
1899). S. 80. 

--Si. 80, 807, 006', and 008—dc^uiaition 

0 / land hu tha Corporatim for the Improvement 
Trust is not proper. 

IV IB Dot the policy of the Qeloutta MuQioipal 
Aot that the Bpeoial poweis given to the cor¬ 
poration to acquire land should be used to 
enable another body to acquire land through its 
medlnm. Hence tvfaere there was no sanctioned 
project ot^the Oalcutta Corporation or any 
scheme of the Calcutta Improvement Trust, 
and the lands were oeteneibly sought to be 
acquired by the former but the work to be 
carried out and paid for by the latter, the whole 
prooeedingB are bad. The powers of acquisition 
under the Act are condoed to oases in which 
the OorporatioQ itself is to execute the work. 

{Greaves, 1.) In re Manick OHAND Mahatab 
«. The Corpobation of Calcutta and 
THE Calcutta improvement Trust. 

66 I.G. 600^48 Gal. 916, 

——-S. 37 — Persons living in flats — 
Biectors, 

Persons living in flats, are not eligible to be 
enrolled as voters in Municipal Election roll. 
{Ghaudhuti. J.) In the matter o/ Amulya- 
DHAN ADDY, 30 I.O. 307 = 46 Cal. 182. 

' S, 37— Occypier^Jiieaning of — Asso¬ 

ciation of tndtvidnaifl—P»iis 8, 9, 11 of Sch, 

2V. 

The word ** oooupier” in 8. 37 (2) ( 1 ) (o) of 
the Calcutta Municipal Aot means an oooupier 
in the ordinary sense and not as defined, in 
S* 3 Bub-seotion 30 of the Aot* The only person 
who falls within that sub-seofcion is a person 
who oooopiea a building separately numbered 
and valued for assessment. Aesooiations of 
individuals unless associated for a common 
object do not become suoh by the mere fact 
they occupy portions of a bouee sub-divided 
intC'flats. Rule 2 (b) of the Aot applies only 
to persons actually liable for the rates in respeot 
of the two quarters specified; A notice under 
rule 8 need not be signed by the person giving 

it. {Greaves, J.) In re Surbndrachandra 
GhOSB. 49 l.C. 454 = 43 Cal. 9S0. 

-S, 38, Sch. IV, Rr. 3 (4), 9 and 10 (9) 

— Stranger—Representation of body corporate 
--Joint Hindu family or firm to be entered on 
the list of voters — Mandamus, 

Rules 9 and lO Cl. (9) of 8oh, IV of the Cal¬ 
cutta Muoioipal Aot taken together merely 
authorise a person, who is a member of an 
assooiation, etc. to be entered on the list of 
voters. Therefore, a person foreign to the body 
ootporate, e g, joint Hindu family or firm as 
the case may be, cannot be authorised by such 
body corporate to represent them. (Jenkins, 
O.J. and Woodroffe, J.) In re Nisith 
Chandra Sen. 39 Gal. 794=18 l.C. 441 = 

19 C.L.J, 468. 

—— — B^'^Xleciion petition, if can be 
treated as auit-^Corm^jt practices-^ Effisct, 

The-marttVi^ of corrupt pyaotioes in elections 
haB*net beerrprovrded^fov in the Aot except by 


OALOIFFUA* MUmolPAL AGT fill VM, ot 

1899), 8. 286i 

the expresaion 'for any other cause,* in 8, 36 of 
the Aot. Mens rea is essential to oooetitute 
imperBonatioD, If no fraud is shown against 
the candidate or bis agents the election will 
not be set aside. A petition to set aside an elec¬ 
tion cannot be treated as a suit. Influenoing 
individual voters avoids an election only if it is 
done by the candidate or bis agents. To avoid 
an election on the ground of intimidation or 
undue influenoe, it must be shown that the 
candidate or his agents instigated it, or that it 
prevailed to suoh an extent as to prevent the 
election from being free. (Choudhuri J ) 

In the matter of Brojo Gopal Goswami 

48 1 0. 729 = 22 C.W.N. 678. 

—-as. 198 and Valuation—Obiec- 

ttons—Court of Small Causes—Notice, 

8. 168 provides for a notice upon which a 
valuation is made andobjeotions are then taken 
under S. 160. After the decision of the objec¬ 
tion under 8. 160 any person dissatisfied with 
the order passed on hie objection may appeal to 
the Court of 8mall Causes. The Law does not 
contain any provision for a fresh notice. Where 
the Chairman of the Calcutta Municipal Corpo¬ 
ration issued a notice for the re-valuation of a 
holding on the ground of the cost of construc¬ 
tion and made certain valuation and afterwards 
when on hearing objeotioDB of the owner altered 
the valuation on the rental basis : Held, that 
the notice was sufficient and not defective. 
iChattsrjee and Walmsley, JJ.) CORPORATION 
OF OALOUTTA V, Nbitya kali Dassey. 

37 I.G. 932 (Cftl.). 

“ S' 162— Valuation — Jurisdiction-^^ 
Small Cause Court—Assessment, 

In appeals under 8. 162 of the Calcutta Muni¬ 
cipal Aot, a Small Cause Court Judge can deal 
with the question of valuation and that ques¬ 
tion alone. 26 C. 74 rel. As to the manner in 
which land is to be assessed after the valuation 
bus been settled, whether it is or is not to be 
assessed as vacant land, is a question entirely 
beyond the jurisdiction of the Small Cause 
Court Judge. (Hookerjee and Teunon, JJ,) 

Corporation of Calcutta v. Peart 
Mohan Roy. 19 I.O. 492 = 15 O.L j. aoo. 

" ~Si. 223 and 228 — Inter-relation, 

8. 223 deals with liability in personam for 
unsatisfied arrears. 8. 228 deals with liability 
In rem for rents due and makes the consoli¬ 
dated cent a first charge on the property (subject 
to arrears of land revenue). 8. 228 cannot be 
controlled by 8. 223. (Mookerjee and Beaehcroft, 

JJ ) AKSHOY Kumar Banerjeb v. Corpo¬ 
ration OF CALCUTTA. 42 Cal. 625 = 

19 C.W.ll. 37 = 27 l.C. 261 = 21 C L J. 177. 

-8. 386 — House drain—Extent of _ 

Corporation's ownership. » 

Though the drain is a house drain made by 
the owner of the adjoining premises for the 
outlet' of water therefrom, it is covered by 
B. SBG' of the- Oaloutta Municipal Aot* The 
effect of the veiting of a road or a drain in a 
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GALOOTTA MDNIOIPAL AOT <111 B.C. of 
1899), S. 299. 

Municipality, is not to oonfer the full proprie¬ 
tary right in the eoil itself covered by the road 
or the drain on the OommissiDner. The pro¬ 
perty of the Local Authority concerned does 
not extend to more soil and air than is 
necessary for the maintenance and user of the 
highways ; subject to this qualification the 
original owner's rights in property remain and 
therefore if the way ceases to be so, the owner 
becomes entitled to full rights of ownership in 
the property. {Moohetfee and Cuming, JJ.) 

EiBHETRA Mohan Ghosh v- Gobpobation 
OF OALOUTTA* U Cal. 689=>24 O.L.J. 388 = 

371.C. 95^21 G.W.N. 234. 

- Bi. 299 and 978— of delay* 

Under 8. 575 prooeedings were instituted on 
the petitioner on 15-816 which were stayed at 
his request for negotiations between himself 
and the Municipality* On an application to 
revive the prooeedings made on SS-S-IT. the 
petitioner was ordered to pay daily fine of Rs. 30 
from 16-5-16. Held, that delay vitiated the 
proceedings and so the conviction was invalid. 

{Sanderson, O.J. ani Walmsley, J.) Nando 
LalGuhau. Cobporation op Calcutta. 

24 G.W H. 467 = 56 I 0 862 = 
21 Or. L.J. 588 = 31 O.L.J. 342. 

--Ss. 299 and 593—Service o/ notice on 

one co-owner 9 if good. 

Service of a notioa under 8. 299 of the 
Oaloutta Municipal Act upon one of the co- 
owners of theproperty in themanner providedin 
B 693 is effectual and has full force against the 
other co-owners. {Teunon and Utwbould, JJ.) 

THE Corporation of Calcutta v Be 
UANGINI DASSI. 44 1.0. 413 (Gal.). 

- Sa. 841, 480 (8) and 817— Removal 

of super sir uclure--Payment of comv^nsation, if 
a condition precedent —Sutf for declaration-^ 
Spec, Rel, -dot, 8, 42. 

Where the Corporation of the City of Galontta 
gives notice to the owner of a building enccoaoh- 
ing on a publio street to remove it, the pay¬ 
ment of compensation provided in case of 
buildinga erected before 1663. is not a condition 
precedent to its removal or demolition under 
B. 450. sub section 3 ; it may be paid afterwards. 
The compensation to be paid to the owner, 
is assessable by the Court of Small Causes 
under 8. 6L7 and no suit for the purpose will 
lie in the ordinary Civil Courts, If, however, 
the Corporation refuses to admit the owner’s 
right to compensation on the ground that the 
building was erected after 1663, and proceeds to 
demolish it, the Civil Court baa a disoretiouary 
power, in a suit by the owner, to make a 
declaration that the building was erected before 
1863 and that the owner was entitled to oom- 
peneation. (Lord Chancellor,) JOSEPH ti. 
Corporation OF Calcutta. 44 0al 87= 

20 H L T. 383 = 18 Bom. L R. 836 = 
24 G.L.J 498 = <igi6) 2 H W.N. 544 = 

21 C W.N. 194=6 L.W. 199 = 

22 M.L.J. 881 = 86 1 0.912 = 

48 I,A. 248 (P.O.), 

4 


CALGUJITA MONIGIPAL ACT (111 B.0, oT 

1899), 8.848. 

-S. 841— Fixtures, 

Tin sheds attached to a shop by hinges at 
one end, supported at the other by pcopg^. 
forming a verandah, and hanging ^ down 
straight when the props are taken away, ai«^ 
not fixtures within 8. 341. [NR Chat*0rj$s^ 
and Cuming, ) Nabayan EissbnBek.V. 
Corporation of Calcutta. 48 Gal. 602= 
63 I.G. 158 = 22 Gr. L J. 619=38 O.L.J, 87L 

-8. 841— Fixture attached to a buUding^ 

-^Rtmoval, 

A Magistrate direoted the removal of a^ 
masonry platform extending in front of the' 
petitioner’s building and over a drain ia the 
publio street. There was no evidence as to when 
the platform was erected. Held, the words 
“ when a fixture has been attached'* mean that, 
the building must be first in existence and the 
attachment of the fixture must be subseqaent 
to the ereotion of the building. In the absence 
of proof that the platform in question waa^ 
ooDBtruoted after the erection of the building, 
the Magistrate's order must be set aside. To 
make the seotion applioable, the prosecution 
must prove the facts showing that the section^ ^ 
applies. iChaudhuri and Newbould, JJ.) 

Mohamed Baziuddin V, corporation of 
Calcutta, 23 0 W.N. 782- 

58 1.0. 382 = 21 Of. L J. 761- 

29 O.L.J. 608. 

. 

I 

-8. 841— Platform-~Erection o/—F«- 

ture, ^ 

A rotoak or platform built by an owner as an- 
integral part of his building over a portion of 
the street is not a fixture within S. 341 of the 
Act. {NR, Chatterjee and Sheepshanks, JJ«) 
A8HUT08H SADUEBAN v. CORPORATION OF 

Calcutta. 49 1.0, 93 = 28 O.L.J. 491, 

-S. 841—Fiaftere— Meaning oh 

A veranda standing for 60 years is not a 
fixture witbin 8. 341. (JenkinSt O.J. and CtWd, 

J.) Bar ADA Prasad rox v. Corporation 
OP Calcutta. 13 C L J. 611?^ 

10 1 0. 310 = 18 O.W.N. 180. 

■ liif 

- Si 3^3 and 442 for rcmopfll- 

on ths Ian J lord—Dilapidated hut, 

The definition of owner as given in 8. 4 sub* 
oeo. (3'i) includes both the landlord and tenant. 

A notice under 8. 343 for the renaovai of a but 
belonging to the tenant can be served upon tba^ 
person who is the owner cf the land and such 
person is liable to comply with the terms 
thereof. 8. 442 of the Act which oontenaplatefl' 
a different set of oironmstanoes, • e., oases 
urgency, does not in any manner abridge the' 
power conferred by B 843. iFletchnr and 

B^cchcroft. JJ.) The Corporation of CaIt 

OUTTA V, MANMOTHA NATH SaIT. 

19 O W N. 891-28 I C. 

II Or. li.4. tlf-Sl 0.ii.i. 
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OILOOTTA MUNICIPAL ACT (111 B.C. of 
1899/, 8. 870. 

—— Ss. 810 to 378—PJawa/or huilding — 
Disapproval by c/iawman and Genital Ctm 
viitt€$~~’Wh6thtT sui^ Ihs /or—Afatidawius—* 
Spectre PoUo/ Act, S. 46. 

The Chairman o( the Oaloutta Corporation 
disapproved of certain building plane submitted 
and the General Committee dismisped an 
appeal therefrom ns being out of time ; held 
there is no cause of action for a suit foe eano- 
tion of the approval of the plan. Under 8a. 870 
to 376 the Obairman and the General Commit¬ 
tee are special tribunals to decide about the 
plans for buildings and so long as they act 
bona fide within tbeir rights, their decision 
cannot be reviewed by a Court of Law and if 
they act mala fide, the only remedy is by appli¬ 
cation onder 8. 45 of the Spec. Bel. Act. {Flet- 

cbor, J.) Prosad Chundar Ray v. The 

Corporation of Calcutta, iocal 83a = 

22 1 0. 338 = 17 G W.N. 929 

SSi 408, 409 and 622— Municipal 
rsQutsifton — Non-compliance by owner — 
0.3cupier of a ponton of the property rendering 
compUance impoesibie^-Action under S. 409, 

It is unreasonable to construe 8. 632, Cl. 3 of 
the Calcutta Municipal Act as meaning that an 
owner, who has not complied with a requisition 
for effecting improvements to any extent, is 
diachaeged from liability, merely, because the 
occupier of a portion of the land baa rendered 
complianoe impraotioable only in part, Where 
though some of the tenants refused to afford 
facilities to the owner and thus rendered it 
impraotioable fo^ him to carry out completely 
all the improvements required by the Corpor¬ 
ation, still the owner could have carried out 
some at least of the iaaprovements, the owner is 
discharged from liability only to the extent 
that the oonduot of the occupier makes the 
compliance impossible. Even though the 
General Committee of the Corporation decides 
to take recourse to B. 409 of the Guloutta 
Municipal Aots the owner is not forthwith 
absolved from the liability be has already in- 
ourred by reason of bin failure to comply with 
the requisition under 3. 401. If the requisite 
improvements are carried out by the General 
Committee under B. 409, the default on the 
part of the owner vaniehas but till the work is 
completed the default romains and with it the 
liability for propccuiion. (Mookerjee and 
Uankin, JJ ) CORPORATION OF CALCUTTA 

V. Bejoy Kumar ^ddy so Cai 813 = 

380 LJ H60^27 0 W N 787 = 

77 I 0. 820 -1924 Gal. 334. 

--Sa. 408, 419, B74 and 698—Wof ea 

under S- 408 rfqwring construction of st ucturts 
within th^fe mor th^—Ext newn of period on 
objection—NegotyQiion pending notice, whether 
makes r* quiremsnts of notice unenforceable — 
Oomplaint giving wrong particulars- No bar 
to prosecution under 8. 574 on amended appli 
cation, 

A petitioner was served with a notice under 
8. 408 on 3-l'I6 tooenstruot certain atraotuTes 

Vol. 1—61 


CALCUTTA MUNICIPAL ACT (III B.C. of 

1899), 8 466. 

in 8 months. On 10th March the petitioner 
gave a notice under 8. 419 to the Corporation 
intimating that he proposed to remove the 
land from the category of buUte and on the 
20th Miroh he took oertain objections under 
8. 698, at the hearing of which, ihe period was 
extended to 6 months. The petitioner having 
done uoihing, the Corporation applied for sum¬ 
mons but the Magistrate refused to take action 
upon it as the period Qf tbe notice was stated 
by mistake to be 3 months, A second appli¬ 
cation was then made on Slst July and the 
petitioner was prosecuted and convicted. Eeld 
that the Magistrate's action on the previous 
application did cot bar the proseoution : that 
the extended period of six mnnthe ran frem 
3-1 1916, not from 20th March when tbe object¬ 
ions were taken and that the negotiations and 
arrangements about the requirements of notice 
between tbe petitioner and tbe Corporation 
that were going on after tbe notice, did not 
render the requirements of notice unenforcea¬ 
ble. (Teunon and Choudhury, JJ.) NiBARAN 

Chandra Khundu v , Chairman of the 
Corporation of Calcutta, 88 l.o. 9ao= 

18 Cr. L J. 400, 


-‘—8. 408— Estate vested in Receiver- 

Notice to owner to improve trustee—Position of 
receiver — Procedure, 

A receiver of an estate is neither an owner 
nor agent of trustee in respect of the same. 
Where notice under section 408 of the Act is 
served on a person whose estate has already 
been vested in a Reoeiver, it is tbe duty of the 
former to transmit the same to the Receiver 
ffquestiog him to take the necessary directions 
from tbe Court ; on the receiver’s failing to 
comply with the same, the owner may apply to 
the Court making tbe Reoeiver a party to his 
application. (Caspersa and Sharfuddm, JJ.) 

Corporation of Calcutta v. Cassim 

ARIFF BAHU, 88 0^1 714 = 12 Or. L.J. 361 = 

11 I.G 129 = 19 C.W N. 1002. 

-Sb. 416 (1), 419, Zbt—Priva-e Street- 

Public way — Dedication—Consent of owner, 

A roadway made originally as part of a bus 
tee and in accordance with tbe plan approved 
by tbe Corporation, remains a private street 
until the General Committee of tbe Corpora¬ 
tion and tbe owner oiberwife agree or until the 
owner ini^iatrs a proceeding under 8. 419 ol 
the Act. T:) create a public right of way there 
muse be a dedication by the owner. The effect 
of 8 416 (U IB that tbe owner cannot dedicate 
without ibe ooof^ent of the General Committee 
of the Oorporar.ion# ilmom and Chaiman, JJ.) 

Corporation OF Calcutta v M*hamaya 
Debi. 20 l.o. 991 = 14 Cr LJ. 911 = 

17 G W.N. 1290. 

-8. 466— License—Carrier, 

A carrier must obtain the trade license as 
well as those for keeping ibe animals and for 
the premises wherein he keeps them, under 
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CALCUTTA MUNICIPAL ACT (111 B.C. of ' 

l&99j, S. 495. 

S. 466 of the Aot. (Chaudhuri and 

Newbould, JJ.) burbndba Nath banerjeb 
V. Manager of W Lewis and Go. 

24 C.W.N. 744 = 21 Cr. L J. 844 = 

58 1 C. 924 = 47 Cal. 809 

S. 495—JlrficZe of human food or drink 
—Tea dust, 

Te^ dust is an •‘article of bumau food or 
drink” within B, 495 of the Calcutta Municipal 
Aot. “Food” includes any article which ordi¬ 
narily enters into or is used in the composition 
or preparation of food and includes flivouring 
matters and condiments. (Walmslep and Huda, 

JJ.) THE Chairman op the Corporation 
OP Calcutta v. pagli. 47 Cal. 53 = 

30 C.L.J. 130 = 52 1.0. 223 = 
20 Cr. L.J. 607 = 23 C.W.N. 9ll. 

-Sg, 493 and 574— Adulteration of ghee 

by servant—Master resjponsibfe. 

8. 495 of the Aot makes all persona liable who 
are responsible for the sale of adulterated 
articles so that a master is not exempt, if the 
servant commits the oSenoe, though the former 
is not guilty of any connivance. Non-aonnivanoe 
may be a ground for mitigation of the penalty. 
{Holmwood and Sharfuddin, JJ ) SEW Karan 
Corporation of Calcutta. 

39 Cal. 682 = 14 1.0. 205 = 13 Or. L J 209 = 

16 0.W.N. 453. 

-S. 493-A— As amended by the Gal, 

Muni. Act (1917) S. 495 il— Adulteration— 
Proof. 

In a proseoution for adulteration of Ghee, it 
is not safe to rely on technical treatises alone 
without the aid of an expert to whom their 
alleged efieot may be put. {Woodroffe, Chitty 

and Smither, JJ.) Gibandb Venkata 
ratnam V, Corporation of Calcutta. 

22 0 W.N. 745=46 l.C. 593 = 
19 Cr. L J. 753 = 28 O.L J. 32. 

_a. 495 (a) Sab. 0\, Bengal Ghee 

Adulteration Act (I of 1917) S. 2 {2)—Standard 

of purity—Chemical tests—Value of. 

There is no standard of purity of ghee fixed 
by Legislature ; Courts of Law have, therefore, 
to deoide a question of adulteration upon suoh 
evidence as is available in each case. As there 
is no statutory presumption, every oase must 
depend on its own evidence. A statutory stand¬ 
ard should be laid down as raising a presump¬ 
tion of adulteration and suoh oases should not 
be made f o depend on evidenoe forthcoming in 
each case to teat the value of the Oocporation 
standard. The Coutt should determine 
whether the Corporation standard ought to be 
acted upon or not, but the Court ought not to 
■fix a standard of its own. (Ghaudhuri and 

mwhould, JJ.) Grande Venkata Ratnam 
«, Corporation op Oaloutta. 

24 0 W N. 888 = 56 1 C. 886 = 
21 Op. L.J, 480 = 47 Cal, 633. 

S. 557 (o)—Measure of value. 

The “marke*^ value ** of a oertain bustee land 
oompuleorily acquired by the Oaloutta Munioi- 


CALCU TA MUNICIPAL AOT (III B O. of 
1899), S. 567. 

pality shall be determined according to the 
market value tben existing of the land as 
matters tben stood and not by any use to 
which the land may be put in future, nor by 
any valuation based on the most advantageous 
disposition of the land. {Pletcher and Richard¬ 
son , JJ.) MaNINDRA CHANDRA NANDI V , 
SECY. OF State. 4l Cal. 967 = 

28 l.G. 412 = 18 C.W.N. 884, 


S. 557 (d) — Presumption under 


Evasion of—Estoppel, 

The Calcutta Corporation are not estopped by 
their having assessed two plots as one from 
proceeding to acquire the land in two separate 
proceedings though the owners are deprived of 
the presumption under S. 557 id) in their 
favour by the action of the OorpoeatioD* 
{Ghatterjee and Greaves, JJ.) SOSHI Lal 
Das V . Secretary of state for India. 

22 C.W.N. 538 = 46 I C. 188 = 

28 C.L.J. 111. 

Ss. 589 (52) and BSi—Bye-law 45— 


Limitation of hours of theatrical performance. 

Bye-law 45 framed by the General Commit* 
tee of the Corporation of Calcutta regulating 
the hours of theatrical performance is not ultra 
vires. Statute 24 and 26 Vice. Chap. 67 gives 
ample authority to the Bengal Legislature to 
pass suoh an aot as the Calcutta Municipal Aot 
and to empower the General Committee of 
the Munioipality to frame bye-laws and the 
General Committee has clear authority to 
make breaches of the bye-laws punishable. 
{Chaudhuri and Newbould^ JJ.) PbOBODH 

Chandra Bose u. Corporation op oal- 

CUTTA. 47 Cal. 847 = 84 1.0. 781 = 

21 Op. L j. 178 = 24 C.W.N. 198. 

S. 5B±—Bye-laws Nos, 83 and 85— 

Liability—Breach. 

Bye-law No. 85 under the Aot is not ultra 
vires and each of the persons jointly commit¬ 
ting a breach of bye-law 83 is liable to be fined 
to the extent of Rs. 20 and eaoh of the persons 
who have jointly committed a breach of Bye^ 
law 85 is liable to be punished with the 
maximum amount of the preaoribed fine. 
26C.L.J. 29,overruled. (Sanderson, O.J., Wood- 
roffe^ Fletcher and RicAardson, JJ.) AMRITA 

LAL BOSE V , Corporation of oaloutta. 

44 Cal. 1025=21 G W N. 1016= 
42 I.O. 305=18 Op. L J. 949- 

26 C.L.J. 215. 

- -S. 567 and Soh. IV, R. 10—Bales 

under—Revision of—Election roll—Omissitm tp 
give notice. , 

Rules framed under 8. 667 and contained ifa 
Soh. IV have the efieot of law and failure to give 
3 days* notice required by R. 10 amounts tea 
very grave irregularity. Persons objecting to 
the final i)ablio|fction of the election toll, ahooW 
take steps to prevent publication before- the 
election roll is finally published according la 
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municipal AOT (III B.G. of 

1899^1 S 878i 

J^lea. (Ohaudhurit Jj In th$ matter of AMUD- 
YADHAN ADDY. 50 LC. S07==46 Cal. 132. 

and 631— Pleader practising 

wUhout license-Offence, 

Where a pleader praotisea ia a Goui-k in 1917- 
1918 without taking a lioaoes, held, ha waa 
guilty of an oSenoa under 8. 578 of the Calcutta 
Munioipal Aot on the last date of 1917 1918, 
that is on the Slat March 1918 and a oom- 
plaint lodged within three months of that date 
was not barred under 8. 63l (1), Per Richard¬ 
son. J.—The offence under 8. 678 of the Aot 
lies in the person exercising a profession after 
the first of July in any year without having 
the prescribed license. If the profession is so 
exercised on tab^equent days, whether a separate 
offenoe is committed on each day or whether it 
is all one continuing offanoe, ia doubtful. If 
the profaasion is exercised ou one day only, 

the profession must be commenced within the 

following three months. If it is exercised on a 
number of days, whether the offenoe is a con¬ 
tinuing one or not, the prosecution must be 
commenced within three months of the last of 
such days. Per Shamsul Huia, J,—For the 
purposes of carrying on a pleader’s profession 
he need not daily conduct a oase or attend or 
address the Court. The facts of keeping an 
office for the purpose of reoeiviug bis clients, 
giving them advice or being generally open to 
engagement as a pleader will constitute the 
carrying on of a pleader's profession. {Richard¬ 
son and Huda, JJ.) The Chairman op the 

Howrah Municipality «. Sabada pras- 

ANNA PAIN. 21 C W.N. 415-33 I.O, 731- 

21 Gr. L.J. 368-31 0. L.J. 127. 

*-88.989,341. 102 and 63 (3)— iVoftce 

o#i behalf of Oeneral OotntniClee “^Proceedings of 
^ornrnittee-^Tdegaliiy of “—Absence of Ghairtnan's 
signature—Evidence Act S. 78, 

3. 689 of the Aot is no bar to the Secretary 
of the Oorpcration, who is also the Secretary 
of the Qeneral Committee signing notices under 
the Act, but unless a notice purports to have 
been signed by the Chairman, the special rule 
of evidence oontained In 8. 589 cannot apply 
and the proceedings of the General Committee 
can be proved only under the general law of 
evidence. Printed proceedings themselves would 
not be sufficient legal proof unless the provisions 
of a. 78 of the Bvidenoa Aot are complied with. 
The mere fact that the Secretary had signed the 
notice under 8. 689, instead of the Chairman, 
does not in any way affect the merits and is a 
mere irregularity within 8. 102 of the Gal, 
Maul. Act. (Eletcher and Beachcroft, 3J.) 

THE Corporation of Calcutta v. pro- 

UOTHO NATH MuLLIOK. 30 l.Q, 643- 

16 Op, L.J. 639. 


S. BSi—ZtirniiationStarting point. 


The limitation under S. 631, runs from the 
date of the first oommiesion of the ofianoe, 
4.0., the date when the obstruction or projeo* 


OILOUTTA MUNIOIPAL ACT (III BO. at 

1899). Sch. V, R. 2. 

tion was first placed over the street, {E. h. 
Chatierjoe and Cuming, JJ ) Narayan KlH- 
SEN Sen V, Corporation op Calcutta, 

33 Q L J 377 = 6il I C 153 = 
22 Or. L.J. 619-48 Gal. 602. 


8. 631— Limitation, 


The applicant was prosecuted on a complaint 
dated 11—5—’20; the complaint alleged that 
the accused had about 3-9 —’19 oomoiitted an 
offence uuder 83. 574 and 466 of the iJaloatsa 

Munioipal Act by keeping and using an unli¬ 
censed workshop for manufacturing articles of 
iron for purposes of trade. Held, that the com¬ 
plaint was time barred und^r 8 631. N^w'>ouid 
and Suhrawardp, JJ.) N.K. Sarkar v How- 
rah Municipality. 22 Cr. L J. 359==. 

62 I.C. 573, 


Sch, lY, Rr. 7, S—Omission to perform 
public duty. 

There can be no standard of right and justice 
except to see whether the publio offioec has pro¬ 
perly performed the duties oast upon him by 
the statute or not, {Fletcher, J.) In re ROMESH 
CHANDRA SEN, 19 C.L.J. 494- 

16 C.W,N. 472-141,0. 682-39 Cal. 898. 


^1 R* ^—Election of Commis¬ 
sioner—Nomination pip^,r—Description of can¬ 
didate in the letter — Proposer, seconder and 
approver—Approver being a firm, 

A nomination paper is invalid in law if it did 
not contain the description of the candidate. 
Sob. 5, R. 2 of the Calcutta Municipal Aot con¬ 
templates that a nomination paper should be 
self-contained and complete in itself and a 
letter could not be taken as parf. of thanomina- 
tion paper. The 2ad and 3rd forms oould not 
be taken as part of the nomination paper 
inasmuch as they did not contain the name 
of the candidate. The nomination paper was 
bad in law inasmuch as it did not contain the 
signature of 18 approvers in addition to those 
of the proposer and seconder. It ia clear from 
8oh. 5, R, 2 that if a person signs a nomination 
paper of a candidate, either as a proposer or 
seconder, he cannot also sign it as an approver. 
Signature of approver No. 16 not being that of 
an individual but of a firm n^me, was bad in 

law and should be rejected. Per Woodroffe, J.: _ 

Alternative nomination papers m^y be sent to 
the Chairman, so that if one is held either in 
whole or in part, to be invalid, the other may 
be used. In such a oase. however, each nomi¬ 
nation paper should be complete in itself, A 
candidate may also send in a nomina^ioo paper 
with names of more than 18 voters as mstifrion- 
ed in the rule, in order to meet the oase of 
possible objections to any of the votera whoso 
names appear upon the paper. In such a oasa 
more than one nomination paper may be used 
bat the paper must be oonneoted by placing on 
each papers, the name, deaorip ion and addreaa 


807 


CIVIL DIGEST. 1911—1923. 



CALCUTTA FORT ACT (111 B. C. of 1890), 
8. 83. 

of the oandidate as appearing on tbe first paper, 
(Sofw?erson, C,J. d Woodroffe^ J.) NaHBNDBA 

Nath Mitter v. Radha Chaban P/Ii. 

46 CaP 119s22 G.W.M. 943»48 l.C. 314=> 




- 




28 C.L.J. 289. 


CALCUTTA FORT ACT (III B 0. OF 1890}.! 

• Erection'^ Adding bandh to 


Hccgiy rivtr is an Erection. 

It a person adds a platlorm or bandh to tbe 
existiog bed oi Hoogiy river, within the limits 
o! the Port ot Calcutta it is an erection within 
S. B3. (Ttufion and Stihrawardy, JJ.)Benodb 

BEHaRI BAGEbHl v BOOK. 

82 I C. 328 = 22 Cr. L J. 504 (Gal.). 
—— S. 84—Co^otciton —Further direction 


for fimcval of erection ts bad* 

Where a person is convicted under 8. 84, be 
should not be directed to remove (he obstruc¬ 
tion. Tbe Port Commissioners should them¬ 
selves remove tbe obstruotion under 8. 84 U) 

iTenucn and Suhrcwnidy, JJ.) Benodk 
BeHARI BaGEEHI o. hook. 62 I.C. 328 = 

22 Or. L.J. 504. 


■ - Si. 118 and 114— Liability for loss of 

goods. 

Port Ccmmieeioners are liable in reepeot of 
the goods (or three days from their arrival, but 
not alteiwards unless they are in default. 

(Greaves, J.) Pukna Chandra Kundoo v. 
Port commissioners of Calcutta. 

SO I.C, 58 = 46 Gal. 56. 

CALCUTTA BERT ACT. (Ill B.G. OF 1920). 

S. 2 (e) — Premises — Part of hut is 

not* 

A part of hut is not covered by the defini¬ 
tion of premises in 8. 2 (e) of the Calcutta Bent 
Act for finding a standard rent in respect of a 
portion of a hut cannot be maintained. 

{Woodroffe and Ghose^ JJ.) Ram Godam 
KA liWAB V. GUMTl BHAW. 69 1,0. 976 \Cal-). 

_ St. 2 (e) and 15 —' Premises* — Work 

shop is not— Standardisation of rent. 

A workshop does not come within tbe defini¬ 
tion of ‘ premises * in 8. 2 of tbe Act and the 
faot that (he engineer used a room for retiring 
or for office, does not make a differenoe. An 
application for standardisation of rent, there¬ 
fore, is not applicable to a workshop. iChatUr- 

ieA and rumitg, JJ.) INDIAN Engineering 
nn L.TD V. Gladstone wydlib & Co. 

68 I.C. 907 = 26 O.W.N. 102. 

_ Sa. 2 (f) fli) and 15 — Portion of pre- 

fnises—Sub-letting— First letting —Standard 
^ent how calculated. 

The object of including in the definition of 
"“landlord”, a tenant and in the definition of a 
tenant ” a sub tenant is to extend tbe benefit 
»of the Bent Act to Bub-tenants. Standard 
Tneans a rule or model and can only be one, 
^he whole object of tbe Act ia to prevent tenants 


CALCUTTA RENT ACT (111 B. G. ot 1920),:. 

S. 4, 

being made to pay rents which the legislaturo 
considers excessive or unreasonable. Standard 
rent means tbe rent at which the premises' 
were originally let. Consequently if a tenant 
sub-lets a portion of the premises, the standard 
rent of the portion so sub-let is to be deter¬ 
mined aoooxding to 8> 15 (3) oi the Act and not 
under 8. 2 ;{) (ii) of tbe Calcutta Bent Act. 
Under S. 15 (3) tbe part sub-let is taken to 
have been first let when the entire premisea> 
were let. out to tbe tenant. (Chatterjee and. 
Cuming, JJ.) Robeiro v- ELIaS S. M. 

Jacob 27 C.W.N. 569=1928 Cal. 588. 

* 

Sa. 2 (g) and 11 (8)—Tenant, mean¬ 


ing of—Suit btfore the Act —^on-papment of. 
rent — Fotfeitme* 

The word ‘tenant’ is used in a special senses 
in the Act of 1920 and inoludes a person whosa 
tenancy has expired even before the Aot. Such 
a tenant is entitled to the bentfitof tbe Act- 
even if a suit for ejectment was instituted 
before the Aot came into operation. If the 
tenant does not pay rent under 8. 11 (5), he ia 
not entitled to tbe benefits of 8. 11. {Rankin, 
J.) BITHADDAS CHANDAK V* LADBBHABb’ 

DUTT. 28 C.W.N. 967 = 68 I.C. 861= 

49 Gal. 369=1922 Cal. 391; 


A 


-Sa. 4 and 11 —Monthly tenant under 

owner of premises—Statutory tenant—SiandarA 
rent - Agreement to pay increased rent to owner 
—Lease for two years—Illegality of object — 
Contract Act, £7. 23. 

The defendant, a tenant, of a flat at a rent of 
rupees 65 a month, under tbe owner of the pre* 
miees, was holding as a monthly tenant. The 
position of the defendant while the Oalontta 
Rent Aot was in force, was that he was tbe 
statutory tenant of tbe flat liable to pay the 
standard rent defined in 8- 2, cl. (f). The owner 
on 11—6—1920 wrote to the defendant refosixig' 
the defendant’s tender of rent at tbe old rate 
and suggesting that tbe defendant should move 
the Rent Controller to fix the standard rentSf- 
In August, the owner gave tbe defendant 
notioe to quit by tbe end of September 
on tbe ground suggested by 8. 11, cl. 5 t.Snr 
for arrears of rent. The defendant replied that 
be had deposited tbe rent with the Gontroller* 
On 26-10*1920 the owner granted to tbe plaintifl 
a lease of tbe flat for a term of 2 years at S' 
monthly rent of rupees 100 for the first-year 
and rupees llO for tbe second year. TheownflJ 
gave the defendant notice of the lease, requested 
him to attorn to tbe plaintifi as landlord till 
tbe end of October, and thereafter, in pursuance 
of a notioe to quit already served upoii him, 
give vacant poeseesion to the plaintiff. TbC 
defendant replied claiming the protection of ttt 
Bent Aot and refusing to vacate^ Bubsequentty 
however he attorned to the plaintiff to the. 
extent of depositing with the Controller 
at tbe old rate for payment to the plaintiff and* 
of applying to the Oontroller to fix thestanMta. 
rent as between the plaintiff and himself. *5? 
application was made in March 1931, aQd pF §1^* 
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OILQUTTA RBHTJIOT (III B. 0. of 1920), 

St 4« 

order, dated 30-6-1931. the Oontroller fixed 
the standard rent at Rs 86. After ihe order on 
the 3l8t May the plaintiff’s solioitors wrote to 
the defendant giving him a fresh notice to quit 
by the end of Jane 1931. It was asserted that 
the plaintiff required the premises for his own 
'Oooupation. This notice was also ineffectual 
•and in July 1931, the plaintiff filed his suit 
claiming vacant possession of the fi«t and 
mesne profits at the rate of Bs. 100 per 
tneneem. Beld, that the object of the lease by 
the owner in favour of the plaintifi was clearly 
to avoid the provisions of the Bent Act and to 
get a higher rent than was allowed by the Aot 
and that the agreement of lease was void as 
-being opposed to public policy and the provi¬ 
sions of the Rent Aot. (Sanderson, O.J. and 
Btehardaon. J.) SaLEH ABRAHAM v. 
ManbEJI COWA8J1. 50 Gal. 491» 

75 I.O. 521 = 1924 Cal. 57. 

- 8. 4 (8) (Iy) —Lease for 3 years with 

*opfton to renew for like period is not one for five 
‘years and upwards^ 

A lease for a period of three years reserving 
an option to renew it for another period of three 
'years, cannot be taken to be a lease for five 
years and upwards” within the meaning of 
B-4 (3) of the Oaloutta Bent Aot. Hence an 
application to standardise the rent dees lie. 
AGreaves and Ghose, JJ.) Basanta Chaban 
Binha V. Bajani Mohan Ohaterji. 

39 O.L J. 85 = 49 Cal. 928 = 
26 G.W.M. 711^1922 Gal. 514. 


'■ —S. 8—Standard Rentt increase of, by 

President of Tribunal—Notice is not necessary 
•to entitle landlord to recover rent, 

A notice under S. 6 of the Rent Aot is not 
necessary when the standard rent is fixed by 
'the Oontroller and has been further increased 
by the President of the Tribunal, the landlord 
having oomplied with the provisions of s. 8 as 
regards the inorease allowed by the Controller. 
A certificate from the Oontroller is not neoea- 
<Bary in order to entitle the landlord to recover 
the rent so increased by the President of the 
Tribunal. (Sanderson, O.J., and Richardson, 
a.) OOHEN V, Dias. 70 1 0. 551 = 

26 O.W.N. 961-1922 Oal. 478. 


,-' - .'■..' — "-8. 10—Proviso—Bona fide require¬ 
ments of landlord—Standardisation of rent 
—Refusal to accept-*Deposit of rent with 
Oontroller, 

A landlord who has premises sufficient for 
-his requirements should not be allowed to eject 
'tenants beoause be chooses for bis own oon- 
venienoe ox profits to deprive himself of the use 
of the premises which he is occupying and then 
to say to his other tenants “ having deprived 
^myself of the use of the premises which I 
Jiitherto occupied. 1 therefore require the house 
In wbloh you live tor my own ooonpation and 
•f now propose to eject yon.” To allow such a 
•*#lea would be to defeat the object of the Aot 
vand in such oiroumsfcancea a landlord cannot 
4 m said bona fide to require the premises lor his 


CALCUTTA RENT ACT (111 B. 0. of 1920), 
S. 11. 

own occupation. It is not enough that a plfi. 
in order to defeat a plea under the Calcutta 
Rent Aot should merely say that the desires 
the premises bom fide for his own occupation. 
The word in the Aot is not “ desire ” but 
"require”. This involves something more than 
a mere wish and it involves an element of need. 
It is not necessary for a tenant to offer rent to 
his landlord every month and obtain a refusal 
every month from him before he is entitled to 
pay to the rent collector. It was not intended 
that by the Act that suoh a pass should be 
gone through every month when the relations 
are such that the landlord refuses to accept the 
rent and the tenant is justified in paying the 
rent to the Controller month by month once 
there has been a refusal by the landlord to 
accept. Where the rent had not been stand¬ 
ardized by the Rent Controller and no agree, 
meat between the parties to pay the inoreased 
rent had been entered into, the question as to 
whether the tenant has paid rent to the fullest 
extent allowable by the Aot does not arise. 
IBuckland, J.) Rekhabchand DOOGAR v. 
J.R.D’ Cruz. 26 C.W.N. 499 = 69 I.G. 933 = 

1923 Cal. 223. 

S. 11— Applicability. 


The Rent Aot does not expressly exclude 
8. 114, T. P. Aot and it cannot abrogate the 
provisions of the section- tQreaves, J.) AHIN- 
DRA V, TWISS. 49 c. 130 = 70 I Q. 78 = 

1922 Gal. 394. 

S. li—Benefit of section—A defaulting 


tenant is not entitled to it. 

The Aot gives to a mare monthly tenant 
considerable fixity of tenure upon a condition 
namely, that be is a rent-paying and not a 
defaulting tenant. Where the sum of money 
which the tenant had paid to tbe Rent Colleo- 
tor was insufficient to meet either the con¬ 
tractual rent or the rent allowed under B. 2 (X) 
of the Aot or the rent ultimately fixed as the 
standard rent by the Controller ; Beld, the 
tenant was not in the oiroumstanoes a person 
who was entitled to the benefit of the provi¬ 
sions of 8* XI of tbe Aot, (Rankin J.) I. J. 
Cohen v. S, E. Hottinger. 49 Cal, 883- 

69 I.C. 988=1922 Cal. 380, 

-S. W—Satisfactory cause. 


Where tbe defendant lessee of certain pre¬ 
mises intimated to the plfi- landlord of bis in¬ 
tention to quit tbe premises on the expiration 
of the lease, and thereupon the plfi. agreed 
with E to let it to him from that date, held, 
that this was a cause which ought to be deem¬ 
ed satisfactory within 8. 11 (1) of the Aot. 
The grounds upon which a landlord can suo- 
oessfully claim an order for possession are not 
limited to the grounds mentioned in the 
section, Tbe Court can exercise discretion 
in his favour upon any other grounds which 
might appear to the Court to be satisfactory, 

{Qhose, J.) Kumar MANMAfFBA Rath «. 
WAIiTBB IiOOKE. 68 1.0, 417 (2)» 

28 O.V.il. 1013. 
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OALOUTTA RENT ACT (111 B. G. of 1920), 
S. 11. 

-S. 11 (9) — Benefit of Act when claim¬ 
able—Failure to pay in time — Effect — Agree’ 
mentto extend time. 

Where in a suit in ejectment, the benefit of 
the Bent Act is claimed, the defendant must 
Bbow that be has paid arrears within 3 months 
of the Bent Aot coming into force, and subse¬ 
quently paid his rent regularly within the time 
fixed in the contract with bis landlord, or in 
the absence of any suoh contract, by the 15th 
day of the following month, or in the event of 
the landlord refusing to accept rent, by deposit¬ 
ing it with the Bent Controller within a fort¬ 
night of its becoming due. Where there is an 
agreement to extend time for payment before 
the rent aotually becomes due under the lease, 
then the time within which rent has to be paid 
under B. 11 (5) may be the extended date, but 
where default has already taken place, subse¬ 
quent acceptance of rent by the landlord does 
not take the matter out of S. 11 (5). (Buck- 

JETHA BHUIiCHAND V GRACE. 

26 G.W N. 678 = 70 1 0. 464 (2) = ld23 Cal. 227. 

———S. 15— Order rejecting — Application 
for standard rent — Interference^Qovernment of 
India Act^ 8. 107. 

The Rent Controller is a Court subordinate 
to the High Court which can revise orders under 
8.15 of the Calcutta Bent Aot in virtue of its 
powers of superintendence under 8. 107 of the 
Government of India Aot. Under 8. 15 of the 
Bent Aot it is obligatory on the Bent Controller 
to grant a certificate certifying the standard 
rent. Where the rooms let are certain, easily 
ascertainable ones and subject to no doubt, the 
order of the Rent Controller rejecting an appli¬ 
cation for fixing a standard rent is liable to be 
set aside. {Rankin, J ) ALtiEN BROS A: Co. p. 
Bando & CO. 49 Gal. 931 = 1928 0aM69 = 

70 1.0. 371 = 26 G.W.N. 845, 

- ■ . . S, 15— Rent Controller—Status and 

functions of—Order of Rent Controller — Revi¬ 
sion — Govt, of India Act, S, 107. 

The High Court has the power of revising the 
Rent Controller's orders under its original 
powers of superinteodenoe under 8. 107 of the 
Government of India Aot. (Ckatterjee and 
Cuming, JJ,) H, D. Chattbrjee v. D. B, 
TbIBEDI. 26 0 W.N. 78 = 49 0. 528 = 

68 1,0. 274 = 1922 Oal. 427, 

-S. IS —Order rejecting—Application for 

standard rent —Locus standi of app^tcanf— 
Revision of rent—Controller's order. 

The petitioner a woman of the town applied to 
tha Rent Controller under 8. 15 of the Aot for 
standardisation of the rent of the premises occu¬ 
pied by her. The application was dismissed on 
the ground that the petitioner had no locus 
standi* It appeared, however that the landlord, 
the opposite party did not set up the invalidity 
of the tenancy but invited the Court to fix the 
standard rent at a certain amount. Held, that 
in the oiroumstahoee of the case the Bent Oon- 
Aroiler shouid have entered the Applioation. An 


OALGDTTA RENT AOT (III B. 0. ot 1920). 
8.18. 

application in revision against the order of the- 
Bent Controller made under 8. 15 lies on the- 
Appellate Side of the High Court. {ChatierjeS'^ 
and Pearson^ JJ.) KAlil Dasi v . KANAI Lad.- 

64 1.0.709 = 26 O.W.H. 82. 

——S, 15 (i)— Standard rent. 

Standard rent can be fixed before | expiry of' 
the lease. {Ckatterjee and Cuming, JJ,)^ 
Chattebjee V. TBIBEDI. 26 G.W.N. 78« 
68 I.O, 274 = 49 Oal. 528 = 1922 Oal. 127, 

-S, 18 —Objection to Controller's juris¬ 
diction—Revision by Improvement Tribunal- 
Competency, 

Id a rent standardising case the landlord 
objected to the Controller’s jurisdiction on thfr’ 
ground that the subject-matter of the proceed¬ 
ings could not come under tbe3term 'premiseB*— 
On the objection being overruled, he applied to 
the President of the Improvement Tribunal for 
revising the order— Held, the landlord was 
entitled to a decision on the question, and tha 
fact that he objected to the jurisdiotion of the 
Bent Controller did not disentitle him to his 
remedy under 8. 18 of the Bent Aot* {Qhose 
and Panton, JJ.) DAMANIA BROTHERS & QO. 

V, Jaston & Co. 27 G.W.N. 287 = 

73 I.O. 47 = 1928 Gal. 180, 

-^S. 18— Order of Bent Controllor fixing' 

standard rent U open to revision. ] 

The Aot contemplates fixing of the standard 
rent by the Controller even in oases not com¬ 
ing under 8. 16 ; in other words iu cases com¬ 
ing under 8. 2 (/) (i). The order under 8. 9 
if) (ii) of the Bent Controller is therefore liable 
to revision under 8. 18 of the Act. {ChatUfje^ 
and Panton, JJ,) ASUTOSH OHATTEEJBB v , 

Upendra Chandra aioh. 37 0 L.J, 101= 

72 I 0. 221= 

27 G.W.N. 50 =1923Oal. 33. 


-S. 18—Calcutta Improvement Tribu/rtaV 

Rent Controller—Order — Revision, 

The President of the Improvement Trust 
Tribunal had no jurisdiction to revise the Bent 
Oontroller’s order when the latter did not fix 
a Btandalrd rent. {Ckatterjee and Cuming, 33^) 
CHATTBRJEE V. TRIBBDI. 

26 0 W.N. 78 = 68 1 0. 274= 
49 Oal. 528 = 1922 Oal. 427. 

-Ss, 18. 24, ±81—Calcutta Improvemeni 

Tribunal—Power of President—Order for eonti. 

The jurisdiction exercised by the President of 
the Calcutta Improvement Tribunal nndflc 
8. 18 of the Bent Aot. is civil jarisdiotioo, so 
that in prooeedings under the seotion, the Pfssi- 
dent is a Court of Civil jurisdiotion-withiii the 
meaning of the Code of Civil Procedure and 
under 8. 141 of that Code as well as under flia 
Bpeoifio provision of S. 24 of the Bent Act< tils- 
procedure laid down in the Code in regaid-to- 
suits, applies as fatias may be to sochpeo^®" 
iugs, Thus the president is vested wilh pcswts^ 
of a Civil Court and he can piwa aii ortel w 
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04L0UTTA BBMT AGT (111 B. 0. of 1930), 

a. 90. 

ooata aad eafotoe the Bame* (Chatterjee and 

Chotener^ JJ ) Batakristo Pramanik v. 
▲. K. ROY. 65 1.0. 177-26 O.W N. 80. 

——8. 20—Summary enquiry ^President 
of Improvement Tribunal hae jsowdr to hold — 
Oriminal Procedure Coda, Ss. 6 (2) and 29. 

The Pceaideat of the Oaloutta ImpcovemeDt 
Tribunal is oompetent to hold the summary 
enquiry referred to in 8. 20 of the Oaloutta 
Rent Aot under the proviaioas of Ohaptec 22 of 
the Oriminal Pcooedure Code. {Ohose and 
Ouming, JJ ) Ishan Ohandra Barkar v. 
Manmatha Nath Ddtta. 

87 G.L J. 298-71 I.G. 611-1923 Gal. 839. 

-S. 20, R. 5—Is ultra vires. 

8. 20 of the Oaloutta Rent Aot, because it 
oonstitutes a new Oriminal Court ie not ultra 
vires of the Goverooc-ia-Oouaoil of Bengal and 
the Acts mentioned in it come within the 
defiattion of * oSence ' contained in 8. 4 (o) of 
Or. P. Code and create a new offence. Rule 4 
under the Aot is not an ** enaotmeut under 
8. 5 (2) of the Or. P. Code and ia ultra vires of 
the rule-making power of thd Government. 
(Sanderson, G. J. and Richardson^ J*) GOBAR- 
DHONB Das V DOOIilOHAND. 

33 G.L.J. 591-28 G.W.N, 681-61 I.C. JIO- 

22 Or. L.J\ 394. 

— 8. 23, R. 24— Iwrisdic/ion—lieni Con- 
troller*s Court is one of Civil jurisdiction, 

{Chatterjee and Cuming, JJ.) Ohatterjee 
V. Tribedi. 

26 0 W.N. 76-68 1 G 274-49 Oal 528- 

1922 Gal. 427. 

05L0UTTA SUBURBS AGT (XXI OF 1337). 

-S. 2 (1)— Accused found in possession 

of cement ^ No evidence of loss ^Suspicion — 
Penal Code, 8. 411. 

The aoQUsed was oonvioted under 6. 2 of Aot 
XXI of 1867 for being found in ponessioa of 
some cement on the mere evidence, tijat he waa 
a maistry of the B. 1. Ry. Go,, and that there 
was a heap of cement lying on the premises of 
the By. Held, that in the absence of evidence 
of any miseing of the cement by Co., shortly 
before or previous to the hading of the cement, 
there could not be any reasonable suspicion 
within 8. 2 of the Aot. The only difference 
between an offence under this Aot and one 
under S. 4ll,l.PO.,is that under this Act, 
Proof that the stolen property has been in 
the hands of a third person who actually stole 
it, need not be given as is required under 
8.411, (Bolmtoood and Imam, J3 ) ABDUB 

KARIM V, Emperor. 

IS 1 0. 492-13 Or, L.J. 492. 

OALOUTTA UNIVERSITY AOT (II OF 1857) 
AMD (Vltl OF 1904.) 

■ — Trusts and grants to. 

Power of the Oaloutta University under the 
above Acts to hold and posaeaa property are 
extensive and the University oan aeoept traats. 


QANTONMEMTS AOT (II of 1902), B. 19, 

grants, eto., even when burdened with conditions 
and the grant cannot fail even if the oonditiona 
accompanying it, are invalid or incapable of 
fulfilment by the University. The discretion 
of the Oaloutta University to accept gifts 
Bubjecc to oonditiona ia not fettered by either 
Aot II of 1857 or Aot VIII of 1904. An accept¬ 
ance of a gift or trust by the Calcutta Univer¬ 
sity under the Acts without obtaining the 
aanotion of the Governor-General or without a 
formal aooeptauoe by the Senate as required by 
Regulations ia valid as these are mere irregular¬ 
ities curable at any time. (Imam and Greaves, 
JJ.) JITENDBANATB PALIT V. LOKENDBA- 
NATH PALIT. 34 1 0. 657-22 C.L.J. 893- 

OALOUTTA UNIVERSITY REGULATIONS, 

- Object. 

The Calcutta University Regulations which 
are derived from the Acts themselves, do not 
curtail the power of the University to accept 
endowments of profesBorships made by donors 
subject to conditions. {Imam and Greaves, 
JJ.) JITBNDRANATH PALIT V, LOKENDRA- 

NATH PaIiIT. 34 1.0. 657-22 0,L.J. 693. 

■Ss, 1 and 2—Scope o/. 

The seotions read together do not mean that 
the Univeisity can accept such professorships 
only as are sanotioned by the Governor- 
General. Tho discretion is vested exclusively 
in itself. {Imam and Greaves, JJ.) JITBNDRA¬ 
NATH PALIT V. LOKBNDBANATH PALIT, 

31 I.G. 687-22 O.L.J. 893. 
OANGELLATION— 

See (1) Limitation act, arts. 91 and 96,. 
(2) SP, Rel. act, 8. 39. 

CANON LAW. 

■—Roman Catholic Churches, 

The Canon law should be invoked to decide 
queetions of temporal rights in Roman Ca¬ 
tholic Churches. {Benson and Sundara Aiyar, 

JJ.) amlalan Pakkiya Udayan V, Bathe, 

39 Mad. 4t8==(]912) M.W.N. 182== 
13 I.G. 599 = 24 M L.J. 630, 

CANTONMENT. 

See Cantonment act. 

CANTONMENTS AOT (Xlll OF 1889). 

—-S, 32 - Oral gift of property. 

Under 8. 32 of Cantonment Aot a gift of 
property, situate in a Cantonment must be 
made in the manner provided by S- 123 of the 
T.P. Aot. An oral gift by a Muhammadan of 
such property is not valid, {Abdul Rahoof, J.) 

Muhammad Beg v. amabNath, 

84 1.0. 829-2 U.P.L.R, (Lah.) 88. 

-(II OF 1902). 

S. 19— Liability of landlord for re¬ 
pairs by tenant — Procedure’ 

To entitle a tenant to deduct the ooet of re. 
pairs carried out by him from the rent, the pro. 
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6ANT0NM&HT GODE (1899), S. 89. 

oeduce laid down in Aofc II of ’1902 should have 
been adopted KKxra^ii Rmain^ J.i Debi 

Pebshad t>. Mathews. U l.c, 47t = 

8 A. L.J. 1030. 

G&NTONtHEMT OOOE (1899). 

■™—Sa. 89 and 101 ^Gonviitinn under a 
wrong sectim ^liigaltty — Ign:irance of law. 

It is illegal to oonviot an aocju^ed person un¬ 
der a wrong section of the Gantonmant Code ; 
whether the oonviotion oan be miintained on 
other grounds is perfectly immiterial, A oon- 
viotioQ Under section 104 cannot be set aside on 
the ground of mare ignorance on the part of the 
accused of the amendment to that section. 
Ordering payment of a future daily fine on de¬ 
fault of oompliancQ with an orJac of Court is 
improper. The proper prooedure in oases, where 
such an order is not oomp'ied with, is to insti¬ 
tute further proceedings giving the accused aa 
opportunity of defending himself. The penal 
sections of tha Oantonment Code must be con¬ 
strued strictly both in favour of and against an 
accused. (Kensinaton, J,) EMPEROR v, SITA 
Ram. 12 Gr.L J 371 = 60 P.W.R Gr. 1911 = 

li I.G. 139»206 P. L R. 1911. 

—S* 91— Notice of nature—Extent of re- 
pairst if necessary M 

Under B. 94 of the Code, notice must be given 
to the owner aa to the precise nature and extent 
of the repairs to be carried out and a notice not 
oontaining these part iculars is illegal. {Shahdin, 

J.) Emperor v. Quadir baksh. 

3 P R. (Or I 1913 = 9 P.W.R. (Or.) 1912 = 
13 Cr. L.J. 17 = 13 I.C. 209 = 36 P.L.R. 1912. 

-1912. 

"—' •—Ss. 92 and 107—Occupier— 

ordering prosecuCion^Cr, P. Code, Ss. 191 and 
566. 

An oSenoe against 8. 92 of the Oantonment 
Uode may ba committed by the occupier or 
trespasser and not merely by the owner or 
lessee. On a report by a Oantonment Official, 
the Oantonment Magistrate directed a nroseou- 
tion and then tried the case himself, Nsld, the 
Magistrate should have informed the accused 
that ha was entitled to have the case tried by 
another Magistrate and should not have tried 
tha case himself, (Wilbsr/orce, J.) ANANDI 

Prasad v. Emperor. 21 Gr. L J 394 = 

.35 I.(J.il002 = 2 U.P.L.R, 78 (Lah ). 

——S. iOS^B^Proeeedings without notice. 

Proceedings without written notice to aoous- 
ed under 8. 103-B are illegal. (Richards, O.J.) 

Gur Din V. Emperor. 

30 I.G, 992 = 20 Or. L.J. 384 = 

17 A.L.J. 303. 

——8. 231, 01, (2)—Absence of nine daps— 
failure to appoint agent ^Effect of. 

An absence of nine days from Oantonment 
station without appointing an agent renders the 
•delinquent liable to oonvioCion and punishment 


CANTONMENTS HOUSE AGGOMMODATIOjI 

ACT (11 of 1902), S, 6. 

under 9.23L, Hub-seotlon (2) of the Code. (Praff, 
J.O. and Fawcett, A-J.O ) Hotohand p! 
emperor. 19 Cp L j. 974= 

:47 1,0. 874 = 12 a.L.R. 40, 

'■■■ —Rp. 97 and 107-A.— 

OMS condition — Order — Penalty, 

It is oompatent to a Magistrate to sentence a 
person for having persisced in his failure to 
carry out his order only as regards the past ; 
but not as regards the failure in the future. A 
notice under B. 97 of the Code may require the 
owner to do one of two things, to remove 
the building or cause repairs to be made. The 
notice need nob ba in the alternative or give a 
choice to tha owner. (Heaton and Shah, JJ.) 
BYRAMJI o. Emperor. 43 Bom, 836= 

32 1.0. 288=20 Or. L.J. 624^ 

21 Bom. L.R. 7S9. 

CANTONMENTS HOUSE AGOOHHODATION 
ACT ill OF 19J2). ; 

- Sb. 6, 8, 18 and 2i— Dispute as to 

rent--Reference to arbilration—Decision final 
—Military Offlzers, meaning ot~~Amount of rent 
when matter of contract — Procedure — Fresh 
appropriation. 

The decision of the Committee appointed 
under the Act on a matter referred to them 
under 8. 21 is final. The words 'a Military 
Offi:3er’ and the ‘Military Officer* in 8s 6, 8 and 
18 refer only to the particular Military Officer 
at whose instance a notice under 8. 9 is issued 
and not to his successor- in- office. The Act 
contemplates a fresh appropriation of rent 
whenever the owner of a house in Cantonment 
refuses to let it at reasonable rent to a Military 
Officer who can bring himself under &. 8 (3) 
of the Act. When the procedure prescribed in 
the Act is not followed, the amount of rent 
payable by the Military Officer is a matter of 
contract expressed or implied between the owner 
and that officer. (Ghamxer, J.) Rahim BAKSH 
V. S.M. RIOE. 18 LG. 708 = 11 A.L.J. 129. 

- Ss. 6 And 11 —Lands in canfonmenf— 

Conditions as to alienation - Validity, 

Oantonment land was granted by Govern¬ 
ment to pifi. on oondition that the grantee 
wishing to alienate must take the permission of 
military authorities. Fl£f, wanted to sell the 
land to defendant and on applying for sanation, 
the military authorities proposed to give it>oii 
condition the defendant would let out the bun¬ 
galow to a military officer when required and 
should not claim to live in it as owner. Held 
the oondition was perfectly justifiable and 
defendant was bound to complete the sale* 
(Mulla, J.) ARDBSHIB FRAHJI n. TRIOAMDASS 

Gordhanoas. 25 Bora. L.R. 9a8>* 

1924 Bom. 289. 

— Ss. 6, 88 and 87—O/^cer oommaadifig 
division—Finality of, order by, ^ 

Under S. 35 of the Act. the Officer Qommaud* 
ing the dlyiaion is thp ^ibuofil 4o which A 
son aggrieved by a notioa 'ider S'. 6, jaiui 
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OAHTONHBNI LIND. 

ftpply for redresst and the deoision of the officer 
thereon ia filaal under 3.37 of the 4ot. {Crou^'h, 

A,J.O ) Dbi*Vertbnii:i Cantonment 

COMMITTBB, KABAOBI. 3? 1 0. 267 « 

10 B.L.R. 118. 

ilANTONHBNT LAND. 


Otofiers^ip of, vssUd in Government 
'^Adverse possession cannot ha had against 
•Seep, of State. 

The Sdoretary of State is the absolute owner 
of all oaatoament land, unless it can be proved 
aatisfaotocily that he baa parted with the 
ownership. In the absenoa of evidenoe, all 
oantonment land belongs to the Secretary of 
‘State. There oan be no adverse possession 
against him. The only position open to a pec- 
Bon occupying land in cantonments which has 
not been specifically transferred by the Secre¬ 
tary of State, ia the position of a tenant or the 
position of a licensee. (N^uarf, J.) 8EOY. OF 
‘STATB V. MULIiA. 66 I G. 682 « 

L.R. 3 A. 169 (Reir.)»1922 All. 67. 


■■ ■ ■■.■■■■ -^Permanent tenancy ^Evidence of — 

'Building on land^EHoppeL 

The burden of proving permanent tenancy 
in Cantonment area is on him who pleads it. 
The facts that they and their predecessors held 
the lands without a lease for a very long time, 
that the rent was never altered, that suooeesion 
to the lands by transfer and inheritance has 
been established, and that buildings have been 
oreoted on the lands are not sufficient to estab¬ 
lish permanent tenancy, nor do they raise any 
presumption of ownership in favour of the 
defts. or their predeoeesors-in-title. Plff. is 
not estopped from denying the permanent 
oharaoter of the tenancy though permanent 
atruotures are constructed on such lauds to his 
knowledge. {Sultan Ahmed. J.) Onkab Mal 
MABWABY W. SBOBBTABY op STATE. 

86 1.0. 8 ia »2 U.P.L.R. (Pat.) 124. 

1SANT0NMBNT TENURE. 

. •Military eone — Right of private 

nndividuils--Licensees—Right to compensation 
"—Presumption of title from possession.3._ 

The Secretary of State sued to eject deft. 
Irom premises within limits of the Poona Can¬ 
tonment oa the ground that the land belonged 
to the Government and deft, held it only on 
<3antonment or Military tenure which entitled 
the Government to resume it at their will and 
pleasure, subject to payment of compensation 
for the atruotures erected thereon. Daft, oon- 
lended that ho was the absolute owner of the 
land and claimed compensation on that footing : 
Held, on the evidenoe and on the oonatmotion 
of Bombay Begns. I of 1819, and XXII of 
1827, etc. that the Military bad the full pro* 
.prietary right in the whole Cantonment. The 
'daft, waa a mere licensee of the land in suit 
«nd the houae thereon waa subject to ezpro- 
pciation at a price to be fixed by the anthori- 
tiof. Mere posaasBion or oooupation of the site 

the house in question did not afford any pre- 
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CARRIER. 

sumption that deft, was the owner in fee. 
(Lord Robson,) KAI KHUSRU ADBBJI v. 
SBOBBTABY OP STATE. 

36 Bom 1==>38 I.A. 204=» 
18 O.W N 939^10 M.L T. 97« 
(1911 2 H.W N 2j»14 0 L J. 268» 
13 Bora. L R 788»8 A L J, 12i9« 
12 I.O. 117«21 U L.J. 1100 (P.O.). 

CARRIAGE. 

Ssd Carrier. 

CARRIER. 

See also (1) CONTRACT ACT, Ss. 160 to 164. 

(2) RAIIiWAYS act. Sj. 72 to 77. 


— Railways—Liability of caf'riers* 


Whether the good^ are to be delivered to the 
coasigned at bis house or at the termination ol 
the journey, depends on agreement and on the 
usual course of business. If the goods are deli¬ 
vered at the house to which they are addressed, 
the carrier has done all that he had oontraot- 
ed to do and the mere fact that he delivers to 
some other person than the oensignee at that 
house is no proof of breach of duty on his part. 
But if be delivers at any other place to any 
person other than the consignee, he does so at 
bis peril. But where the oarrier ia not bound 
to deliver at the house of the consignee, hia 
liability as oarrier ceases when be has brought 
the goods to the station of destination and has 
tendered or delivered them within a reasonable 
time, to the consignee or has allowed him 
reasonable time in which to remove the goods, 

{Kanjji, J.) RamachandrA Jagannath v. 
Great Indian Peninsula Railway. 

44 l.C. 401»20 Bom. L.R. 891. 


Railway Company Negligeivce 


Action for personal injuries—Gondition reliev- 
ing from liability — Special contract, 

A carrier is liable for injury arising from 
negligence in the execution of his oontraot 
to carry unless he has effectively stipulated 
that be shall be free from such liability. If 
the oontraot is one which deprives the passen¬ 
ger of the benefit of a duty or care whioh he ie 
prima facie entitled to expect that the Railway 
Company has accepted, the latter must dis¬ 
charge the burden of proving that the passen¬ 
ger assented to the special terms imposed. 
This be may be shown to have done either in 
person or through the agency of another. Such 
agency will be held to have been established 
when be ia shown to have authorised antecedent¬ 
ly or by way of ratification the making of the 
oontraot under oiroumstanoeB in whioh he must 
be taken to have left everything to his agent. 
In such a case, it is sufficient to prove that be 
has been content to accept the risk of allowing 
terms to be made without taking the trouble to 
learn what was being agreed to. In suoh cases, 
the Railway Company may infer bis intention 
from bia conduct. Where, tharefore, a passen¬ 
ger who is to be oarried upon spaoial oonditiona 
at a reduced tare haa allowed terms to be 
made for him by au agent the presumption 
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is that the passenger was oonteot to accept the 
risk without enquiring what the terms agreed 
upon by his agent were. {Viscount Haldane) 

Grand Trunk Ry, Co, of Canada t?. 
Rojunson. 

31 l.C. 684 = 19 O.W.N. 905 (P C ). 

- Railway—Duty to re toeigh goods. 

At the time ofldelivery a Railway Company is 
not bound to give, after re-weighing, a oerti- 
hoate of shortage. Refusal on the part of the 
consignee to take delivery in consequence of the 
refusal to give a certificate is sufdoieat to 
throw the loss arising from deterioration of the 
goods on Che consignee,{(F/efc/ier and Buda, JJi. 
Jagan Nath Mahwari v- Bast Indian 
Railway Company. 45 l.C, 933 = 

22 C.W.N, 902. 

- Damages—Degree of care. 

Goods consigned to a Railway Company for 
carriage were, during transmission, destroyed by 
a severe cyoione. Held, in a suit for value of 
the goods that the Company was not liable. 
Where the negligence of a person together with 
some ordinary cause, causes injury to some other 
person, the happening of such ordinary cause 
extraneous to the negligent person will not 
excuse the person. But when an extraordinary 
cause oo-operatiug with the negligence of a per¬ 
son produces injury to some other pevson, the 
negligent person is not liable. (Mookerjee and 
Cuming, JJ.) SUBENDRA LAD OHAUDHURI V. 

Becretaby op State, 88 I C 702 = 

25 G L.J. 37. 

-TFfon^ dtUvery of goods — Liability — 

Calcutta Port’^Sch, 3 91. 

A contract of carriage by a shipping com¬ 
pany is at an end when it delivers the goods to 
the Port Oommiseioners. The act of the Com¬ 
pany in sending out notice of arrival and 
issuing a delivery order to a person, whom, 
they bona fide believed to be the person entitled 
to the goods was not an aot for which they 
could be made liable. It is the duty of the 
consignee to ascertain when the goods will 
arrive and to be ready to sake delivery. {Chilly, 

J.) Freeman v. p, and 0.8-N. Co. 

25 l.G. 885 = 41 Gal. 703. 

- Bill of Lading —Special clause against 

liability—Shipper cannot sue—Different ink. 

Where in a bill of lading a special clause is 
stamped with a rubber-stamp and with 
different ink, 'Goods within mentioned have 
not been tallied and it is agreed that neither 
the shippers nor the receivers of Cargo have 
any claim under this bill of lading for short¬ 
age’, and the bill is accepted by the shipper 
he cannot sue the shipping company for short 
delivery on the ground that the clause was not 
properly brought to his notice, [Wallis, G. J. 

and Krishnan, J.) British India bteam 
Navigation Go, v. Kbishnaswami aiyab. 

62 1.0. 709 = 30 H.L.T. 18 (H.O.). 

Freight paid cannot be recovered. 

Where freight is paid in advance for the 
oarriage of goods by aea to a shipowner, he 
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gets it absolutely and the shipper of goods oan- 
not recover it. (Ayling and Oigers, JJ.) 

Krishna Naik and sons v. Cayya Ibvinb- 
& Co. 44 Kad. 145 = 40 M.L.J, 87 = 

62 1 0. 372 = 13 L.W.2f3» 

(1921; H W.N. 38=29 H L.T, 85. 


--- Liability of — Non-delivery of goods— 

Continuous carriage, 

A oacrier in its general sense means a person 
or company which undertakes to transport tfae> 
goods of another person from one place to 
another for hire. Where goods have to be 
carried with the aid of difierent agencies to 
arrive at the destination, the oarrier with 
whom the contract is made at one end is, in 
the absence of a contract, limiting his liability 
to his own transport systemi liable for loss or 
destruction of the goods beyond his own system 
or in consequence of act done by or default of 
persons other than his own servants. Unless 
there is a contract to the contrary, the con¬ 
signor cannot hold the Company with whom 
he did not contract, liable for the loss, when 
all that is complained of, is non-feasance. 
Where there is an agreement between two 
Companies constituting one as the agent of the 
other and both are working for joint benefit, 
either Company may be sued, ( Wallis, 0. J» 
and Kumar aswami Sasiri, 3,) MYDAPPA 

Chettiab V, Bbitish India Btbam Naviga¬ 
tion Go., Ltd. 34 M L.J. 533 = 45 I C. 488= 

8L.W. 46 = 24 M.L T. 175. 

- Carried by sea—Law governing common 

carriers—Railways Act, Oarrier Act (1866)— 
Contract Act, S. 151- Warranty of seaworihifUes, 

Carriers by sea for hire are common oacriera 
though the Carriers Act of 1865 does not 
apply to them. 28 Mad. 400, foil. The duties 
and liabilities of a common oarrier are govern- 
ned in India by the prinoiples of the English 
common law on the subject expeot where they 
have been departed from by the Carriers AoK 
1866 or by the Railways Act of 1878 and 1890. 
A oommun carrier’s responsibility is not with¬ 
in the Contract Act. 18 Cal, 620 ( P. 0.), folk 
There is no implied warranty of seaworthi¬ 
ness for lighters and boats etc, employed to- 
land goods. Lane v. Nfxen, 14 W. B. 641, Bel.. 
(Sadasiva Aiyar and Tyabji, JJ ) KABIADAN 
Kumbab V. B. I. 8. N Co., Ltd. 

38 Mad 941 = 2010.546 = 
(1913) M.W.H. 888 = 14 H L.T. 187“ 

28 M.L.J. 16a- 


- Negligence—Common Law liability'^ 

contract to the contract is valid. 

Under Indian Law, a oommon oartidi by 
Bea can oontraot out of the Oommon Law 
liability for negligence of himself and^hw 
servants provided the saving olause is 
in clear and unambiguous terms. (Two^Vt 

O.J., Bobinsonand Bigg, JJ.) B. I. 8- 

alibhai. 

10 L.B.R. iM ff-'B )- 

# Mi-i 
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carries at swapper's 

mfc—Carrier tiot ha6ie. 

^ Where the bill of lading oontaioed the olauae 
At shipper’s risk with option of carrying on 
deck* and the goods (betel leaves) went bad 
for want of ventilation! htld that the oarrier 
was not liable In damages, being exempted by 
the epeoial clause. (Fox, 0 J.j British 

India Stbam Navigation Co. v. Jia- 

WOODA. 

8 Bur, L T. 273 ==30 I C. 939 (1) = 

8 L B.R, 293. 

~ N^Qligefice — Stipulation exempting 
from — Consiruciion* 

Stipulations exempting the oarrier from liabi¬ 
lity will be held to limit his liability as insurer 
and not his liability for negligence unless 
negligence is expressly included. 32 Mad. 96. 
foil. Words of exception in contracts and 
grams are construed strictly against- the persons 
in whose favour they are inserted on the prinoi- 
pie that no man shall derogate from his grant. 
(Praff, J.G. and Hayward A.3.0 ) AJUMAD 
V* SECRETARY OP STATE. 

17 I.O. 37=6 S L.R. 103. 

CARRIERS ACT (III of 1863). 

Contract to carry—No route fixed^ 
Convenient route to be followed—Cartage, 

In a ooDtraot to carry a load from one plaoe 
to another! where no fixed route is settled upon, 
the more convenient route may be followed 
though it is a longer one and oartage should be 
oaloulated on the eame. {Rickards, G.J. and 
Banerjee, J.) AGENT OP B.N.W. Railway v. 
RAM SUNDER. 11 I.C. 43 iOal.). 

Application—Carriets by sea in India, 

In India oarriers by sea do not get the bene¬ 
fit of Aot III of 1866. iMacleod, J.) BOGGIANO 
A Co. V. ARAB Steamers, Ltd. 

40 Bom 829 = 83 I.O, 836 = 18 Bom L,R. 126. 

- Common carrier, liability of — Negli¬ 
gence-Burden of proofn 

A common oarrier in India is liable as an 
insurer. He is responsible for safety of goods 
entrusted to him exoepi when loss or injury 
arises from Aot of God or King’s enemies. But 
this liability may be varied by contract. The 
burden of proving absence of negligence is on 
the common carrier, loss or damage being 
deemed to be prima facie proof of negligence. 
{Mookerjee and Bichardsoni JJ.) AKHiL Chan¬ 
dra SHAHA r. India General Navigation 
AND Railway Co., Ltd. 

29 I.O, 260=21 C L.J. 868. 

-Scope. 

The Carriers Aot is not exhaustive. The 
liability of the common carriers is governed by 
the Bnglish Common Law as modified by the 
Carries Act* A common carrier is therefore 
enbjeot to two distinct classes of liability, the 
one ds insurer! in which the element of default 
is absent, the other for losses, as he is under an 


OARRIERS AOT (HI of 1868). 8. 6, 

obligation to carry ‘ safely, in which that 
element is present. The Cartiers Act modifies 
this by providing that the liability as insurer 
for goods not mentioned in the sohedule may 
be limited by speoial contract where the loss is 
due to negligence. {Jenkins, 0.J, and Woodroffe, 

J.) British and Foreign Marine Insu¬ 
rance Company v. India General 
Navigation and Ry, Co., Ltd. 

38 Oal. 28 = 9 I.O. 364 = 18 O.W.N. 226* 

- Indian Railways Act. 

A common oarrier does not oease to fill that 
obaraoter, if he enters into a speoial contract 
limiting his liability both under the Cartier’s 
Aot, and under the Indian Railways Aot, which 
contemplates such limitations. (Drake- 
Brockman, J.G.) ALl Mohammad v. Gbbat 
Indian Peninsula Railway Company, 

31 I.O. 474 = 11 M L R. 174 

- ^—Position of. 

Carrier is ordinarily the agent of the buyer 
not only to take delivery but also to assent to 
appropriation. (Praf^, J.C. and Fawcett, 
A.j.c.) Mayamal BISHINDAS V. Sanday 

Patrick & Co, 

12 1 0. 662 = 3 S.L R. 97. 

-—8. 2—Carrier —Meaning of. 

The definition of a Common Carrier ” in 
8. 2 of the Carriers Aot, 1865, is framed 
without reference to the extent of bis liability. 
{Drake-Brockman, J.C.) ALI MUHAMMAD v» 

Great Indian Peninsula Railway Go, 

31 I.C. 474 = 11 N.L.R. 174. 

—-Si. 2 and 6 —Contract Act—Bailee — 

Common carrier. 

Duties and liabilities of common oarriers in 
India are governed by English Common Law 
and Carriers Act and not by the law relating 
to bailees under the Conlraot Act Common 
carriers are liable as insurers and not merely 
as bailees proteoted by statute or special 
oontraofc. A licensee of a ferry ie a common 
oarrior. {Saunders, J.C.) MaunG PO TAW 
V. Haramdi Missay. 80 I C 562 = 

3 U.B.R. (1918) 120. 

-Ss. 3. 4 and 8 —Liability for loss of 

property—Negligence or criminal act. 

The liability for loss or damage is not defeat¬ 
ed by the fact that the goods delivered as lug¬ 
gage are in fact merchandize, J9 I.O. 756, 
ref. (Chatterjee and Walmsley. JJ.) INDIA 
G. 8, N. Co., Ltd. V, GOPAL Chandra 
GUIN, 41 Cal. 80 = 19 I C. 786 = 

17 C.W.N. 970. 

-Sb. 6 and 8 —Steamer Company — 

Negligence or criminal act of common carrier. 

Where by a speoial oontraot a Steamer Com¬ 
pany, common oarriers were exempted from 
liability for any loss or damage nnlesB it arose 
from the negligence or oriminal aot of their 
servants or agents. Held, that if the carries 
seek exemption from liability they must prove 
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CARRIERS ACT (111 of 1888), S. 8. 

that the loss must have bean oooasioned other¬ 
wise than by the negligenoe or ociminal aot o( 
themselves, iheit servants or agents. The loss 
of goods is prima facie evidence of the negli¬ 
gence or criminal act of the carriers, their 
servants or agents. (Stephen and Eolmwoodf 

jj.) India gbnerad steam Navigation 
Co., Ltd. V. bhaoawan Chandra padd. 

40 Cai. 716 = 17 0 W.N. 633 = 19 I C. 243 = 

17 O.L.J. 639. 

' —8. S^Carria^e of goods—Goods deli¬ 

vered to Railway Company—Carriage by 
Steamship Company under arrangement with 
Railway Company—Loss ^Liability of Steam¬ 
ship Company, 

Where by an arrangement with Railway 
Company goods delivered to it, were to be 
transported by a Steamahip Company and tbe 
goods were destroyed on board a steamer. 
Held, that although there was no oontraot be¬ 
tween it and the plff. the Steamship Company 
was nevertheless liable as a common carrier 
for the loss. (Rankin, J.) Dekharb Tea 
CO. V, ASSAM BENGAD RAILWAY CO. 

47 Cal. 6 = 57 I.C. 406 = 23 O W N. 998. 

-S. Z-^Agreement limiting liability of 


carrier* 


A clause in a oontraot of carriage agreeing to 
hold the carriers indemnified from and against 
all claims which may be insured against, never¬ 
theless is governed by S. 8 and does not relieve 
the carriers of liability arising from the negli¬ 
gence of their servants. It is not a separate 
oontraot of indemnity but part of the oontraot 
of carriage, {Jenkins, C.J. and Woodroffe, J.) 

British and Foreign Marine Insur¬ 
ance Go. V Indian General navigation 
AND Railway Co., Ltd. 19 C.W.N. 226 = 

9 1 0. 364 = 38 Cal. 28. 


8. 9— Negligence—Onus of proofs 


The loss or damage to the goods is prima 
facie proof of a negligenoe and under 8. 9 of the 
Act, the burden of proof as to the absence of 
negligenoe is thrown upon the common carrier. 
(Mookerjee and Fletcher, JJ-) INDIA GENE¬ 
RAL Navigation and Railway CO., Ltd. 

V* Eastern Assam company, ltd. 

47 Oal. 1027 = 61 1.O* 14 = 33 0 L.J. 72. 


a. 9—Burden of proof. 


The onus of proving negligence of the carrier 
IS not upon the plff (N*R, Chatterjee and 
Walmsley, JJ.) INDIA G. S. N. Go Ltd v. 
GOPAL Chandra Guin. 41 Cal. 80 = 

19 1 0. 786 = 17 C.W.N. 970. 

-S. iO-^Notiee^Necessity of ^Damages 


—Suit for. 

To maintain a suit for damages for short 
'delivsry against a common carrier, a notice of 
claim under 8. 10 of the Act must be given 
^ven though the oatrier came to know of the 
olaim aliunde within six months* time and had 
>no difficulty in tracing the goods. {Chitty and 


\ ^ a 


CASTE. 

Beachcroft, JJ.) Biver Steam Navigation 
Company, Ltd, v* Hazarimal Mdltanmal. 

41 1,0.919 = 27 O.L.J. 291. 

-S. 10— Notice — Essentials, 

It is necessary that notice should be given 
by the plff. to the carrier upon institution of 
the suit. It is not sufficient that the carrier is 
aware of the loss from some other souroe. 
{Jenkins, O.J. and Woodroffe, J.) BRITISH 
AND FOREIGN MARINE INSURANCE GO. V. 

India General Steam Navigation and 
Railway Co. 9 I.C. 980=38 Cal. SO. 


Sa. 38 and 9.— Carrier's liability 

_ ^ ^ ^ » A •• 


Injuries of goods—Through boohing of goods 
Negligence —Onus of proof^Non-feasance and 
misfeasance* 

PJfi. delivered 343 chests of tea to the first 
deft. (Railway Company) for transport to 
Chittagong and thenoe to England the railway 
receipt being in the usual form used for land 
transport from Assam to Ghittagongi The first 
deft, oelivered the goods to tbe second deft, by 
river in steamers and Hits belonging to the 
second deft, under some arrangement which 
was notified. The tea was burnt during transit. 
Plff. sued both the deftg. for the recovery of 
the value of the tea. The action against first 
deft, was dismissed under 8-77 of the Railways 
Act, 1890 for want of the requisite notice. Held 
there was no oontraot between the plff. and 
the second deft, and that under tbe arrange¬ 
ment there was a general oontraot between the 
defts. whereby one became a sub-contractor to 
the other. Under tbe oiroumstanoes tbe Iflt 
deft, had no authority to act as agent of the 
second deft, to enter into a oontraot for carriage 
on the latter's behalf. The second deft, was a 
lon carrier and as such was liable to the 


mil 


pia. who was the owner of the goods. The 
Carriers Aot, 1865 makes a common 
liable to the owner of the goods as Buoh, thongn 
not as insarers. Plff. was entitled to suooeeo 
inasmuoh as he had established nogligenos on 
the part of the second deft. 6 Bom. 371 # 
24 Cal. 786; 39 Bom. 191; 97 O.L.J. 616, tel. 
(RankinJ.) THB DBKHABE TBA OO., LTDJ». 
THB ASSAM PENQAIi RAILWAY CO.. LTO' 

« Oal. 6 = 87 I.C. 406-28 C.W.N. 998. 

O&SBATl. 

See LAND TBNUBB. 

CASE LAW. 

See pbaotiob—pbbobdbnt. 


CASTE. 
See also 


(1) O.P. CODE, B. 9. 

(9) Hindu law—Oabt*. 

VBBSION. 


CON- 


—Duty of Court is not fo interfere. 

Oourte in India should refuse to 
with the autonomy of oaete, i.e*$ • 

deoiBioDB of caste Panohay ate provide twey 

are not opposed to natural justice. 

and Bafique, JJ.) Bbshahbab m!' 

das. as l O.lMI-M A.L.J.882. 
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OIBTfi DISABILITIES EEHOYAL ACT (XXI 
of ISBOj. 

- Bengal Regulation (VIl of 1832), S. 9 

of^ Joint Bina'u family —Convarston 
of fathet to Islatn^Right of son —Adverse poa- 
sosaton^Ltm. Act (XIV of 1869), S. 12, 

Tho efieot of 8. 9 o( the Bengal Regulation* 
(VII ol 1832) and of Aot (XXI of 1860) which 
extended the principles ol the Regulation to 
the whole of British India is virtually to set 
aside the provisions of Hiodu law which 
penalise the renunciation of religion or exclu¬ 
sion from oaste by enforoing forfeiture of the 
property of the convert. A Hindu who was 
joint in estate with bis son became a convert 
to Mahomedanism in 1846 and died in 1961, 
his son having predeceased him. Eeld, that 
the convert's son who remained a Hindu did 
not acquire any enforceable right to his father’s 
share in the joint family property which be 
could either assert in himself or transmit to 
his heirs for enforcement in a British Court of 
jnstioe. Kven otherwise, a suit to enforce the 
right was barred under 8. 12 of the liim. Aot, 
(XIV of 1869) by the lapse of 12 years. The 
later Acts ol Limitation did not revive the bar¬ 
red right. 21 Oal. 8, Ref. (Afr. Atneer AH,) 

Khunni Laxj V, Gobind Krishna Narain. 

S3 All. 3S6»88 1 A. 87»15 G.W.N. 546=- 

8 A.L J. 582 = 13 0 L J 575 = 
18 Bom. L R 427 = 10 M L.T 25 = 
(1911) 1 M.W.N. 482 = 10 I 0. 477 = 

21 M.L J. 645 (P.C.). 

—;- Mahomedan Law — Non-Muslim — 

Bight to succeed — Presumpiion^ 

The Caste Disabilities Removal Aot has 
abrogated the rule of Mahomedan law by 
whioh a Non-Muslim is ezoluded from succes¬ 
sion to a Muslim. 11 Ail. 100, Foil. The fact of 
the vendees being Obristians did not deprive 
them of their rights of suooession to the ven¬ 
dors who being Obristians were converted to 
Islam. iShadi Lai and Mariineau, JJ.) Rupa 
V. BARBHAR MIBZA. 1 Lah. 375 = 

85 I.C. 420 =2 Lah. L J. 523. 

- Effici on rights of property* 

Aot XXI of I860, secures after apostaoy the 
same rights to individuals in property as they 
enjoyed before apnetaoy. [Shah Din and Le 
Bossignol, J/.) KlSHBN SiNGH V BHAQWaN 

Das. 31 I 0. 476 = 98 P.R. 1915. 

- Conversion of member of a Malabar 

Tarwad—^ Effect of* 

Apostacy from Hinduism does not entitle a 
member of a M(»labar Tacwad to claim par 
tition of ibc property and delivery to bim of 
his share, under the Rimoval of Caste Disabi¬ 
lities Aot, The effect is not to enlarge the 
convert’s iotereet in aoy property or to get 
rid of any condition of restriction to which it 
was originally subject, (1911) M. W. N. 386, 
Disa. from. {Wallis^ 0 J., Spencer and Kuma- 
raswami Sastfh > Patbumma v Nambiar. 

44 Mad. 8U1=41 M.L J. 243 = 
(1921) M.W.N, 594 = 64 1 G. 676 = 
a 14L.W. 257 (F,B,). 


CATTLE TRESPASS ACT (1 of 1871). S, 1. 

CASTE DISABILITIES REMOVAL AOT iXXI: 
of 1880). 

■ —8. 1—Provtsiona apply only to the con- 

vet t and not to his descendants. 

When a convert to Christianity leaves des- 
oendants behind him, they oannot, as rever- 
siouers, olaim the estate of a deceased Hindu, 
as the provision for removal of disabilities 
under the above Aot applies only to the apos¬ 
tate and does not extend to bis deRoendants. 11 
All. 100, Dis, from, {Oldfield and Bakewell, JJ.) 
VAITHICINGA ODAYAR V, AYYATHORAI ODA- 
YaR. 87 I 0. 753 = 40 Mad. lllS. 

S. 1.— Hindu son of a Mahomedan 
convert — Inheritance* 

A convert’s son must be put in the position 
in whioh he would have been, if his father had 
not obanged his religion. Tbe words ■ any right 
of inheritance ’ in Aot, (XXI of 1850) refer to 
any right of inheritanoe accruing to any person^ 
which right is not affected by oonversion. A ■ 
Hindu son is entitled to inherit the property 
of his father who was converted to Mahome- 
danism. But tbe burden of proving that he 
will not be excluded as a ‘ Kafir* is on him-, 
(though he is entitled to a share even under the 
Mahomedan Law as a son) because of tbe fact of 
his being a Hindu. 11 AH, 100. Foil.; 38 l.A. 87, 
23 M. 171; 21 Cal. 697; R f. {Fawcett, I*Q, 

and Boyd, k,2*0.) HassomaIi Mubumab v, 
Ghubam Mahomed. 

27 I.C 367 = 8 S.L.R. 155. 
CASTE PANCHAYAT. 

" Function, 

Caste Panohayats deal with families as units, 

{Tudball, and Bafique* JJ.) Bishembabdas 
V. Gobindas. 23 I.C. 301 = 12 A.L J. 552. 

CATTLE, 

Bee Cattle Trespass aot, 

CATTLE FOUNDS. 

Bee Cattle Trespass aot. 

CATTLE TRESPASS AOT (1 OF 1871.) 

-Ss. 1 and 18 —Object of—Private cattle 

pounds—Abolition of, by Government—Not 
actionable. 

The maintenanoe of private oattle pounds is 
incompatible with the provisions of the Oattle 
Trespass Aot and tbe eetabliEbment aud main¬ 
tenance of oattle pounds under tbe superintend¬ 
ence and control of Government. OfSoiala 
assisted by tbe police, may be considered 
essential for the maintenance of law and order 
and the peace and good Government of the 
country. It is an aot of tbe Executive Govt, 
with which it is not competent to the Civil 
Courts to interfere, {Lord Macnaghten,) BiB. 

BiKRAM Deo V. Secretary op state. 

39 Oal. 615 = 39 l.A. 31 = 

13 1.0 965 = 16 O W N. 362 = 

9 A.L J. 585 = 15 G.L J. 633= 
(1912) H,W.N. 657 = 14 Bom. L.R. 812 (P C.), 
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CATTLE TRESPASS ACT (I of 1871), S. 10. 

-S, i-O^—Burgadar — Statutes. 

Unless the burgadar is shown to be a mere 
servant of lessor, the lessor is chargeable for 
cattle trespass on land unt^er Burga lease. 

(Chitty and BeachzrofL JJ.) Manikchandra 
ROY V. Ismail Kalu. 

50 1.0. 1006 = 20 Or 0 L J. 396 = 

23 O.W.N. 387. 

~ 8. 10— Occupier^ meaning of, 

A person in exclusive possassion of land is an 
oooupier thereof under S. 10. He can seize 
any cattle trespassing on bis land* (8/iadt 

Lalt J.) Emperor u. Souhagar. 

3 P R Or. 1916 = 17 Op. L J. 63 = 
32 1.0. 635 = 54 P.Ifif.H. Op. 1915. 

-S. 10— Watchman—His authority to 

seize cattle. 

Under S. 10 of the Cattle Trespass Act a 
watchman watching crops on land on behalf of 
a cultivator or occupier is entitled to seize 
oatile trespassing on the land under his charge 
when he is given general instructions to seize 
them while so trespassing. (Adami^ J.) Ou- 
SADH V, SABATl DUSADH. 1922 P. 317. 

-Ss. 10 and 2^—Occupier defined, 

A man in exolusiva poBsession of a plot of 
land is an occupier under S. 10 and is entitled 
to seize cattle and any resistance to the remo¬ 
val is punishable under S. 94. (Twomey, J.) 
emperor V. HGA AW. 8 BuP L.T. 246 = 

8 L.B.R. 217 = 17 Or.L J. 62 = 

32 1.0. 654. 

-S. 22 —Suit for damages for illegal 

seizure • 

In a suit for damages for illegal seizure of 
cattle the onus lies on deft, to prove that the 
seizure was justifiable in law. Such a suit is 
not barred by reason of Oh. V of the Cattle 
Trespass Act. 15 W.B. 279 ; 16 Oal. 159, Foil, 
{Drake Brockman, J.G.) BalA v, Vithu. 

44 1.0. 237. 

--8. 22— Compensation—Award of^ 

when proper* 

Where no compensation is claimed in the 
petition of oomplaint and no allegation is made 
as to the loss caused by the seizure of the 
cattle, the magistrate is not justified in award¬ 
ing compensation under 8. 22 of the Cattle 
Trespass Act. (Ross, J ) Baijnath Sahay v, 
Emfbbob. 

1 Pat. L R( (Op.) 3i = 4 Pat. L.T. 231 = 
24 Op. L.J. 311 (1) = 72 10. 71 (t) = 

(1923) Pat. 96 = 1923 P. 292. 

--S. 24—Rescue of cattle* 

Bescne of oattla not seized in aooordanoe 
with the Act is not illegal. {Ohitty and Beach- 

croft, JJ.) Manik Ohandba Roy v. tsmail 
KALU. so 1,0.1006 = 20 Op,L.J. 393 = 

23 O.W.N. 387. 

-—8. 24—P/ea o/ title to land. 

Persons olaiming that they are the owners of 
he oatUe and also of the landi are liable under 
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CENTRAL PROVINCES COURTS ACT (11^ 
of 1884), S. 18. 

8. 24, if they do not remove the oattle. Tfaeir 
claim will not affect the title of the trne owner. 
[Shadi Lah J.) Empebor p, 80UDAaAB. 

3 P R Op 1916=16 0pLJ. 63^ 
32 1.0. 655=54 P.W.R. Or, 1918, 

-g 24—Driving away cattle constimUe 

rescue. 

Driving oattle by shouts and cries constitutes 
rescuing them under 8. 24 of the Cattle Tres¬ 
pass Act. Inducing an animal to move, may 
even amount to using force. (Spewcsr, J.) Jn 

re Kammakondiah. 17 L.W. 546 = 

32 M L T. (H C.)383 = fl923^ M.W.N.437 (3) = 
24 Or.L.J. 456 = 72 1 0. 616 = 1923 Had. 608. 

-8, 24—Oifenca under—Proof of, 

damage. 

There can be no conviction under 8. 24 of the 
Cattle Trespass Aot, anless it is proved and 
found that the cattle were liable to be seized 
within Section 10 and that damage was oauseda 
{Das, J.) DASSI GOAIiA V. SABDAB MAHTON. 
57 I.C. 464 = 21 Or. L J. 640 = 1 Pat. L.T. 176. 

-S. 2i—Conviction under. 

For a conviction under 8. 24 of the Cattle 
Trespass Act there must be a finding of trespase 
of damage as contemplated by 8. 10 of the Aot. 
(Jwala Prasad, J.) SUKHanandan RAI v# 

Emperor 43 1 0. 443 = 19 Or. L.J. 187 (P). 

O&USE OF ACTION. 

See (1) G. P. CODB. 8. 80 and O. 2, B. 2. 

(2) Damages. 

(3) Tort. ^ 

4 

CAVEAT. 

See Pbob. and admn. Act, Ss. 60, 70> 

« ■ #- 

OAYEAT EMPTOR. 

See (1) C. P. Code, O, 21, R. 93. 

(2) T. P. ACT, 8. 65. 

CENTRAL FROYINOES COURTS AOT (11 
of 1894). 

-8. 18—“ PoZue of sat^ ”— Appeal 

Forum^Valuaiion of plaint. 

Jurisdiction in the matter of appeals in the 
Central Provinces is governed by 8. 15. The 
words Value of the suit ” as used in that 
section invariably mean value of the celi^ 
originally claimed by the plfi, in the plaint or 
when inoreased or reduced by volnntary 
amendment, the value of such relief as is madb 
the subject-matter of the Court's decision, 
aOBom. 675 ; 11 N.L.R. 13, dist. Where a plff. 
voluntarily reduces an original oiaim, it is 
reduced blaim whioh represents tho Yalue of tb.^ 
suit for the purposes of appeal. A Court oai^iibll 
adjudioate itself out of the jurisdiotioiT given 
to it by law over the suit as instituted. 

[Slanyon^ A. J.G.) Dindayal o. Dbonath* 

44 I.C, 287 (Na«4 
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■OSHTRAL PROVINOBS COURT OP WARDS 
ACT (XYII of 1883), S 6. 


St. 6 and 18 —Juint Hindu family 


Gourt of Ward’, if can charge of propetiit^ 
oJh-Mortgage by Gourt of WatdS’Sanction of 
Ghuf Commissioner^ 

On the appUoatioD of the Managing members 
of a joint Hindu family the Court of Wards oan 
aaauma the euperiutendenoe of the joint family 
property under 8. 6 of Aot XVil of 1866. 
The interest of a member of an undivided 
mitahsharct family is not individual property 
of whioh the Court of Wards oould asautna 
charge under the Aot* It is not neoesE>ary 
under 8. 19 of Aot XVII of 1865 that the 
aotual mortgage to be executed by the Court of 
Wards should ho eubmitted to the Chief 
Commissioner for sanotion or that his previous 
sanotion should be obtained to its precise terms. 
It is enough if sanation is obtained for effeoting 
a mortgage. (Sir John Edge.) GULAB SiNGH 

V. Raja sbth Gokul Das. 

40 0al 78l==40 I A. 117 = 17 C L J 619=« 
17 C.W.N 918 = 13 Bora. L R 613- 
ll913i M.W N 342 = 14 M L T. 33 = 
28 M.L J. 179 = 19 I 0. 521 = 

9 N L R. 117 (P C.). 

-(XXIY of 1899). 

- Gourt of Wards—Commissioner—No 

powers of alienation* 

The Commissioner of a division oannot make 
a voluntary alienation in perpetuity of im¬ 
moveable proper&y of a person who is under 
Court of Wrtrds. (Macnair, A.J.C.) Dharam 
Singh v. Loknath Singh. 62 I 0. i98. 

— Sa. 12 and 10 ^Applicability, 

Section 12 does not apply to a olaim already 
submitted to the arbitration of a Civil Court 
before publication of a notification under 8. 10. 

(Drake-Brockman^ J.G.\ Ganeshlal v. 
DhoNDIBA. 17 I 0. 621 = 8 N L R. 169. 

-S. 16 (2) -Powers of guardian —Con¬ 
tract for sale of minor's property—Specific 
performance* 

The words '* for the preservation and benefit 
of suoh property ” must be taken to mean the 
usual powers of guardians to bind the minor’s 
estates* No agreement of transfer by a 
guardian should be specially enforced against a 
minor unless it is beneficial to him in the 
opinion of the Court. (Batten, PUBAN 

Lalv. VbneatBao Gujab. 

46 1 0. 192 (Nag ). 
See also 13 1.0. 881 (P.G.) 

-S. 26—AppMca!>iiif^. 

S. 36 of the Aot| has no application to a suit 
filed already against the predeoessor-in-title of 
a Government ward and continued against the 
ward who was legal representative of the original 
deft, in accordance with O. XXII, R. 4 Civil 
Procedure Code. (Drake-Brockman, J.O.) 
Ganbsha LAiit7. Dhondiba. 

17 I.O. 621 = 8 N L R. 189. 


—S. 31—Minor— Powers of Court of 
Wards to bind minor's estate are not greater * 
than those of natural auardian, i 


GBNTRAL PROV1NOB8 LAND ALIENATION 

ACT (II of 1916), S. 16. 


The powers of the Court of Wards to bind 
the minor ward by a simple money bond exe¬ 
cuted on his behalf are no greater than those 


of a natural guardian. Except in so far as 
the Court of Wards Aot gives special powers to 
bind the minor's estate, the powers of the 
Court of Wards arc oo-extensive with those of a 
natural guardian. {Hallifax and Dhobley, A.J, 
C.) JlWANDAS V* JaNKI. 


8 N L J. 49 = 63 1.0. 53=18 N.L.R. 143 = 


1922 Nag. 98. 


•-S. 31 —Effect of. 

The effeot of 8. 31 of the Aot as amended by 
the Aot of 1916 is to declare that the property 
or person of a ward is not liable for necessaries 
under 8. 63 of the Contract Aot. (Miitra, 
A.J.C.) HEMRAJ 8HA t? PaNNaLAL. 

61 I.O 563 = 17 N.L.R. 20. 

GBNTRAL PROVINOES JAIL MANUAL. 

-Rf. 283 and 200 —Escape of prisoner 

— Bead warder liable. 

Under R. 224 of the Jail Mannal the head 
warders shall be held primarily responsible 
for the escape of a convict unless they can 
satisfactorily prove that the escape was due to 
no laxity of duty on their part. Under R. 335 
of the Jail Manual, it is the duty of the gate¬ 
keeper to note every change in a gang passed 
out of the Jail in a gate register ^and under 
R 300 every change of a prisoner from one gang 
to another must be recorded in a gang-book. 
The record in the gang-book is essential lor 
fixing reponaibility upon the oflSaer to whose 
negligence a prisoner’s escape is due. [Drahe- 
Brockman, J.) Ramautab v Emperor. 

4 N .L J. 171, 


GBNTRAL PROVINGES LAND ALIENATION 
AGT (II of 1916). 


■ "S. 9 (2)—Pending suit ts governed by 

the Act Mortgage—Foreclosure—Procedure, 

Pending suits as well as suits instituted after 
the passing of the C.P. Land Alienation Aot 
ate governed by the Aot. In a suit on a mort¬ 
gage exeouted by a member of an aboriginal 
tribe providing for foreclosure on default of 
payment on the due date, the Civil Court mnst 
deoiare the mortgage to be enforceable and to 
refer the case to the Deputy Commissioner. 
(Dhobley, A.J.C.) Mdsammat Goba v, 
RAMLAL, 64 I.G. 729. 


-S. 16 (1 )—Construction of the section. 

According to the section, a sale shall not be 
held in execution of a decree or order if it is 
passed after a oertain date, but a sale oan be 
held if the decree or order is passed before the 
date though an application for execution is 
before or after the date. The word ‘ made ’ in 
the section qualifies the phrase ‘ decree or order’ 
and not execution.’ (Hallifax* A.J.O ) iNDAl^ 
BAHU P. MUHAMAD ALl. 60 I.G. ai6« 
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Comparative table of the sections of the C. P. Land Bevenue Act of 1881 and thfri 
oorresponding sections of the Land Bevenue Act of 1917. 


C. P. Land 
Revenue Aob. 
1881. 


C. P. Land 
Revenue Act, 
1917. 


C. P. Land 
Revenue Aot, 

1881. 


C. P. Land 
Revenue Act, 
1917. 


0 P. Land 
Revenue Aot» 
1881. 


0. P. Land 
Bevenue Aot, . 
1917. 


1 

5S 

3 

4 (1) 

4 (2) 

4 (3) 

4 (4) 

4 (6) 

4 (6) 

4 (7) 

4 (8) 

4 (8 a) 

4 (9) 

4 (10) 

4 (11) 

4 (12) 

4 (13) 

4 (13 a) 
4 (13 b) 
4 (14) 

4 (15) 

4 (16) 

4 (17) 

4 A 

5 

6 ( 1 ) 

6 (2) 

7 

8 

9 

10 

1\ 

12 

13 

14 

15 

16 
U 


18 

18 A (1) 

18 A (2) 

19 

20 
21 
22 

28 

241 

25) 

26 

27 

28 


• « • 


2 ( 2 ) 

2 (7) amended 

2 (21) amended 
2 (14) amended 
2 (1) amended 
2 (18) amended 
2 (8) amended 

2 ( 20 ) 

2 (13) amended 

• • « 

2 (9) amended 
2 (6) amended 
2 (15) amended 
2 (10) amended 

2 (11) amended 
2 (12) amended 
2 (19) amended 




2 (19) amended 


3 & 4 
3 

5 (4) amended 
7, 9 & lO 
11 


14 ( 2 ) 

14 (4) 

15 

6 ( 2 ) 


• • • 


18 & 19 amend' 
ed 

17 

20 amended 

32 amended 
29 amended 


29 

30 

31 

32 

33 

34 

35 

36 

37 

38 


39 

40 

41 

42 

43 




44 

45 

46 

47 

48 

49 


2 (17) amended I 50 


51 

52 

53 

54 

55 
66 

56 A 
67 

58 

59 {a) & (5. 

60 
61 


62 

61 

61 

65 

65 A (1) 
65 A (8) 


33 (l) amended 65 A (4) 


36 amended 

39 

40 amended 

• •• 

57 amended 


66 

67 

67 A 
67 B (i) 


58 amended 

60 amended 

« • V 

61 amended 


63 

64 


65 


• • a 


81 amended 




82 & 83 (1) 
amended 

83 (2) 

83 (3) 


• e a 


85 amended 

86 (1) & (2) 

87 amended 

88 amended 


89 

90 (1) (9) & (3) 
amended 

91 amended 

92 

93 (a) & (b) 
amended 


a a • 


a aa 


122(1) amended 
107 (1) 

114 

109 amended 


B.65 A (4)(d) 108 (2) 




204 

206 (1) 


67 B (ii) 
67 C 
67 D 
67 E (1) 
67 E (2) 

67 E (3) 
67 E (4) 
67 P 
67 G 
67 H 

63 

69 (1) 

69 (2) a 
69 (2) b 
69 (3) 

69 (4) 

69 (5) 

69 (6) 

70 

71 

72 

73 

74 


76 

76 

77 (a) 
77 (6) 
77 (c) 

77 [d) 

78 

79 

80 
81 

82 ' 

83 

84 

85 


86 

87 

88 

89 

90 

91 

91 A 

92 

93 

94 (a) 
94 (b) 
94 ic) 
94 id) 


207 amended 
211 amended 
215 amended 
212 ( 1 ) amended. 

ai 2 ( 2 ) , 

212 (3) amended'> 


66 

68 ( 1 ) 

68 (2) amendedf 


• aa 


68 (4) 

68 ( 6 ) & ( 6 ) 
68 (7> 




77 amended 


•a# 


70 (1) 

73 amended 
76 (1) & {^y 
amended 


76 amended 


78 (a) 

78 (b) 

78 (c) 

80 Bmended- 

79 


.:n 

■'■1 


80 (3) 

80 ameodeda 




98 


99 

100 ( 1 ) & ( 3 > 

101 

134 (l)& (3)(^ 
126 


r 

a 

« 

! 

d. 








126 Jl 

137 amended’ . 

128 (a) •' 

128 lb) 

138; (fl) « 

138 (d) 


■ , J 

-S » 
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0. P. IiMid 

% 

C. Pa Land 

« 

0* P. Land 

0* P. Land 

0. P. Land 

0. P. Land ' 

Ravenna Aet, 

Bovenae Aot« 

Revenne Aofc. 

Bevenae Ao6, 

Revenue Aob, 

Revenue Aet, 

1861. 

1917, 

1881. 

1917. 

1881, 

1917. 

94 (0) . 

138 (a) 

124 A (3) 

202 (4) a 

1 137 

227 (o), 19S 

94 (r) 

138 (/) 

124 A (3) 


1 

Provisos 1 and S 

94 ig) 

1*8 (g) 

124 A (4) 

202 (7) amended 

1 

187 proviso to (4 

94 {h) 

316 (l-A) 

124 A (6) 

202 (8) 

1 

190 (1), (2), (3) 

94 Proviso 1 

138 Proviso 1 

124 A (6) 

202 (9) 


(4) ft 191. 

94 „ 9 

138 3 

133 A (7) 

202 (3) amended 

138 (a) 

168 (a) 

94 „ 3 

138 „ 4 

124 A (8) 

202 (10) 

1 138 (b) 

188 (b) 

94 Last para 

139 

126 (a)ft(&) 

227 Ml) & (3) 

1 138 (<; 

188 (c) 

96 Para. 1 

130 (1) 

126 

47 (4) -ft (6) 

139 

• e • 




amended 

1 


96 „ 2 

130 (8) 

137 

48 amended 

1 140 

• • % 

96 

130 (3) 

126 

61 amended 

1 141 

193 

97 

131 U) 

139 

60 (a) and (6) 

1 142 

194 

98 

133 (1) 


amended 

1 143 


99 

133 (3) 

130 

103 (a) ft (b) 

1 143 (A) 

210 

100 

133 (3) 

131 

226 (1) 

1 144 

227 (d) 

101 

133 (4) 

132 (a) 

• • a 

1 145 

Repealed* 

102 

, 134 (1), {3).*(8) 

132 (6) 

106 (a) 

1 1 


103 

135 (1) & (3) 

132 (c) 


1 146 A 1 

a • • 

* 





147 

• a a 

104 

136 (3) amended 

132 Id) 

106 (b) 

1 147 A 

227 (9) 

106 

136 (4) - 

133 (0) 

106 (•) 

1 148 


106 

136 

1 

132 (f) 

106 (a) 

149 

197 

107 

1 137(1) 

132 ig) 

• • • 

1 150 


108 

138 (1) 

132 ih) 

• • # 

161 

318 (1) A (4) 

lOR (a\ 

138 (2) amondsd 

132 (i) 

A A 1 

162 (a) 

a ^a 

XUO \44’| 

108 {b\ 

138 (3) lb) 

\9f 

132 (;) 

WWW \ 

106 fe) amended i 

163 (b) 1 

330 (e) 

108 (c) 

• • • 

133 

102 amended 

153 (b) 2 

220 ig) 

103 last para 

136 (3) 

134 

54 amended 

163 (b) 3 

220 (/) 

109 (a) 

143 amended. 

135 

• • • 

153 (b) 4 

220 ih) 

109 (b) 

139 amended* 

136(1)(3)&(3) 

161 amended 

163 (b) 6 

220 (/) 

109 (e) 

• • • 

136 A 

162 amended 

153 (b) 6 

220 (%) 

109 (d) 


136 B 

163 amended 

152 (b) 7 

a*a 

109 (s) 

141(3) amended 

136 G 

• » • 

163 (b| 8 


109 (/) 

• « • 

136 D 

164 

163 (b) 9 

330 (d) 

109 (p) 

• • • 

136 E 

167 

152 (b) 10 

330 (m) 

109 (A) 

• • a 

136 F 

168 amended 

153 (b) 11 

#a « 

1 

110 (a](b)A[c) 

161 (a) (b) ft (c) 

136 G 

169 amended 

152 (b) 12 

220 (a) 

111 

153 

136 H 


163 (b) 13 

220 (9) 

112 

154 

136 1 

1 

163 (b) 13a 

220 (o) 

113 (a) 

227 k (i) 

136 J 

170 

153 (b) 14 

220 ip) amended 

113 (6) 

327 k (ii) 

136 E 

171 

1 

152 (b) 15 

220 {$) 

113 (e) 

327 h (iii) 

136 L 

173 

153 

221 

114 

156 amended 

136 M 

174 

164 

222 

115 (a) & {h) 

166 (a) ft (6) 

136 N 

176 

165 


116 

167 amended 

136 0 

176 

156 

228 

117 

159 (1) ft (2) 

136 P 

177 

167 

324 


amended 





118 

160 amended 

136 Q 1 

• • • 

167 A 

235 

119 

• « • 

136 Q 2. 1 

166 

158 

aa • 

120 

46 (1) 

136 B 

• • • 

159 

aa • 

121 

46 (3) 

136 8(l)ft(2) 

182 

160 

aaa 

• 

122 


136 T 

184 amended 

161 


123 

301 amended 

136 U 

185 

161 A 

198 (1) 

124 

301 FcovIbo 1 

136 V 

227 (n) 

161 B 

199 

1*4 A (1) ^ 

• #a 

186 W 

j 

183 

162 

* 

937 (1) 
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O P. LAND REVENUE AOT (XVII of 1881), 
S. 69 


——S. 69—Sttti under-^Limiiation, 

ProvisioDB of 8. 6 of the Limitation Aot, 190S 
are not applicable to a suit broaght under the 
^rstpart ofnub-B. 40 of 8, 69 of the Central Pro¬ 
vinces and Revenue Act, 1881. {Batten, A.J.Q.) 
BAIiEBISHNA 0. BAliA. 4 N L.J. 136. 

8. 136-H (i)—‘Amended by Bengal 


Act IV of 1916. 

Under this seotion an appeal from Dy. Com¬ 
missioner’s order dismissing an application for 
partition lies to the Dt. Judge, If the appeal 
is wrongly preferred to the Commissioner, no 
seoond appeal lies. (TFoodro^e and Carndufft 

JJ,) Raohun^th Singh w. abhudit Singh. 
38 Oal. 391 = 9 1 0. 202 = 13 O.L.J. 412. 

-(II of 1917). 

- Not retrospective—Settlement Record — 

Xntry--Effect of* 

A Gtatute like the Central Prov, Land Rev. 
Act (IT of 1917) which prejudicially aSeots 
vested rights in existence has no retrospeotive 
operation. The bare entry in a Settlement 
Record of a person as MaLxh Makhuz i Muafidar 
is not eufBoient to justify a Civil Court in hold¬ 
ing that his heir is entitled to enjoy a like 
privilege. {Draht Brothman, J.C.) NathurAM 
9. Jagannath. 58 1 0. 426=»16 N.L.R. 106. 

— Sb. 33 (1) and 168—(1881), Sa. 136 


and 22^Partition—Title of applicant admitted 
—Duty of Court—Rights of the parties — Appeal* 

Where the title of an applicant for partition 
is admitted, the Court is bound to partition 
the land unless an objection has been made by 
a oo-sharer in possession under 8. 136>F and 
the objection has been upheld by the Court. 
If no such objeotion has been made and the 
Court declines to partition the land, the decision 
is appealable to the High Court since such a 
decision virtually decides “ the right of the 
parties’* within 8. 106-H inasmuch as it decides 
whether the land should be held jointly or 
separately. (Jtoala Prasad and Adami, JJ.) 
ANANDA CRANDBA PATI V. SADANAND PATI. 

85 1 0 488 = 8 Pat. L J. 140. 

S. 46 (8)—Trees in occupancy holding 


— M'irtgage* 

Mortg^ige of trees amounts to a transfer of 
the rights in the oooupanoy tenure in a portion 
of the tenancy holding and the document cannot 
be registered in contravention of 8. 46 (6) of the 
C. P. Tenancy Act of 1898, The mortgage is 
not operative as regards the other property 
except the trees covered by it. An instrument 
BO registered cannot operate in respect of any 
part of the property ostensibly transferred by 
it, 13 NL.R 165, Pol. {Prideaux, A J.C ) 
TUEABAM V.JfTAlBA. 70 1 0 34» 

1922 Nag 282. 

68 (1)-(188I), S. 69-I70W land be¬ 


comes Sir and when* 

Land, not faUing order seotion 69 (1) of the 
Act, cannot become Sir land anti! it is finaUyt 


0. P. LAND REV. AOT (XVll of 1881), 8. 8(); 

recorded as snob by the Settlement Offioer and 
the date of its so beooming^ Sir is the date of 
the officer’s order. (Baffen, A J.O.) SADHUo 
KaIiIYA. 20 I C. 884 = 9 N.L.R. 99, 

R. 68 (8)—(1881), a. 69 (4) (l)-Sato 

i/i 


under—Limitation Act — Applicability, 

The Limitation Aot does not apply to suits 
under 8. 69 (4) (1) of the C.P. Land Revenue 
Aot as the Aot itself provides for limitation for 
such suits. (Batten, A.J.C.) BAriERTSRNA 
Laxman 9 . BALA. 46 I.o. 879. 

Ss. 68 (5) and (6) and 80—(f86l). 


Sa. 69 (1) and 83—Record of rights—Wtong 
entry—Remedy of aggrieved person* 

8s. 69 (4) and 83 of C.P. Land Rev. Aot, 
(1881) exhaust the remedy open to a person 
for alleged wrong entry in the Racord of 
Rights regarding sir land. 8uoh an entry 
regarding sir land cannot be questioned other¬ 
wise than in a suit under 8. 83, (1881J and is, 
subject to any such suit, final and conolasive. 
{Hallifaxt A.J.C.) Kesha v. Hibaji. 

128 1.0. 888 = 11 N.L.R. 


-S. 70 (1)—(1881). S. 72 - SettUment 

Officer, power to reduce rent—Decision how fur 
binding, 

A Battlement Offioer can allow a reduction or 
exemption from rent and hia decision is bind¬ 
ing during the course of the settlement, (Bal- 

ten, A. J.C.) Nahpbasad v. JaGdari. 

42 1 0. 292 = 13 N.L.R. 179. 

—-8. IB—Levy and not the rate o/cM<— 

Need be sanctioned by the Board of Revenue* 

Under S. 76 of the C.P, Land Revenue Aot 
all that the Board of Revenue has to do is Co 
sanction the levy of a oess and not the rate at 
which such cess is leviable. Hence in a cOSe 
where the Settlement Officer had determined 
the cesses and the rata at which they were levi¬ 
able in acoordance with the village Oustomt an4 
the levy of oess had been sanctioned by the 
Board of R6venUe« the cess was legally payable. 
(Bass and Adami, JJ.) RAEHYAPAL BtNGH f. 

Lad Bib Subjoday Singh Deo. 

69 I.O. 672 = 1 P. 83»1922 P. 399. 

Ssf 78, 83—Scops of — Suit under * 
when maintainable, 

% f 

For a suit under 8. 83 of the G.F. Land BeVt 
Act to be maintainable inirespeot of a matter 
in the Record of Rights, it must fall witblu 
8. 78 of the Aot. {Hallifax and Kotval, A.J.O*) 
THE ZaUINDAB OP HATTA u. RATAN 

64 I.O. 722 = 1922 Nag. 19. 

-88. 80, 68, 70 (I) 46 (1) and 280— 

(1881), 8b. 88 72, 83, 120 (b) and 152 (b)—N*- 

cord of rights—Entry in—Correction 

Suit under S* 83— Civil Court—JurisdieiioHi 

In the Record of Rights prepared undtt 
Ch. VI of the C P, Land Revenue Act, 18^ 
defts. wero described as shikmi gaontias or 
manent tenants under the plaintiNs who 
the g a ottti as of tlie villager A^saifr waabsooghA 


a' 



CaVIL DIGBST, 



<1#. Lmo ray, tor (Xiiidr iiu), b. bo, 

!3ttd9t B* 83- of 6lia Act lo hflV6 tho entity 
Bmondod so IhAl Ihsdsftst may bs dssofibsd ns 
XDOttgageas in posaesaion snd not aa pormanant 
laiiiintB, Held^ that in deoiding the queatioo 
batwaan the pactiea or in making the disputed 
antiy in the Record of Rights the settlement 
offloar aotad either under 8. 69 or 8. 72 of the Aot 
and hiadeoieion or the entry, was open to review 
by the Oivil Court under 8. 83, A suit under 
B. 83 ia governed not by Art. Id but by Art. 120 
of the Lim, Aot, It is in the nature of a deola- 
■atory suit as to how the Record of Rights 
should bo amended, but the Court oan ex- 
eeiite its decree only by the decree being taken 
to the Deputy Commiasioner who oan give effect 
to it under 8. 120 of the Act. (Hfc/iardsou 

and Muttiekt JJ.) Nabhogan Badhai n. 
RaoHURATB BaBU. 19 a.W N. 1303» 

801.0. 61=i210.L,J. 6d6. 

—3. 80-(188l), S. 83, Proviso (D—Suif 
ikndtr-^Pariies—Secretary of Stated-Notice of 

Slltf. 

The piffs, in a suit under 8- 83 of the Aot are 
not bound to give notice of the suit to the 
Secretary of State and where the latter does not 
intervene to be joined as a party the suit is not 
bad under the first proviso to the seotion* 
18 I.O. 84, expl. {Mooksrjee and Biachcroftt JJ.) 
BAKTAWAR SlNQH V. BHUBANO 8INGH. 

20 I 0. 312 = 17 0 L.J. 468. 

■■^8. 80—(1881)| S. 88 —Entry in Record 
ef Ri(iht9—3uit for a^nendment or cancellation 
of — Lim* Act (1877)i Art, 14 or 120. 

As the statutory power given under S. 83 is 
not to set aside but to cancel or atnend an entry 
made in the Record of Rights a suit for the 
oanoetlatioQ or amendment of certain entries in 
the Rsoord of Rights is not one for setting 
aside an aot of an Officer of Govarnment within 
Art. 11 but suoh a suit is governed bv Art. 120. 
Limitation Aot. iGhatterjee, J.) Dasratha 
Panda w. Satyabadi Ganutia. 14 I O. 90. 

———8. 80—(1881). S. 83— Suit for amend- 
mtntof settlement record—Notice to QovL, if 
necessary, 

GiHlec Seotion 83 of the Aot, notice is neoes- 
aary to be given to the G^vt.. whore a suit is 
brought for 'a declaration that a plfi., is the 
maintenanoe grant-holder and for amendment 
of settlement papers wherein he ia described as 
a Ucadar. {Stephen and Coxa, J J.) Ujad 

BtNaa u. Dbbya sinqh sardar. 

13 10. 184»16 O L J. 28. 

-S. 80—(1881), S3. 82 S3 and 39—He- 

tord of Rights—Sottlement—Ejectment — Onus, 

A Record of Rights prepared by a Settlement 
Offijsr under 8. 82 of the Aot is oomplete even 
. before the Chi f Oommlssionee has uoder 3. 39 
deolarad the Bsttlement to bo oompleted. A 
laintifi, who sues to eject a person who has 
een recorded as a tenant and In whose favour 
m sectlemetiA patcha has been issued must prove 
that the defendant is aot a tenant. fBniiAn, 

p. DlNAJi, 18 t 0, 470. 


0. P. LAND RBV. ACT (XTll of 1881), B. 107. 

-—*8. 83 —Suit under — Limitation$ 

A suit for amendment of settlement entries 

is governed by Art. 14 and not Art. 120. 
(Ballifax and Dhobleyt A.J.C.) Onkabdab, 
V* BHADlGRAMIiAIi. 6S I 0. 970» 

3 N.L.J. 199 = 1922 Nag, 70, 

——~S. 108—(1881), 8. 68-A.— Powers of 
Deputy Commissioner* 

a. 132 was intended to enable the Deputy 
Commissioner merely to determine the claim to 
protection under 8. 65-A, and to onfotoe the 
provisioos of that section. It was never in¬ 
tended that the Deputy Oommissionoc should be 
ompoworod to deal with aa ejectment suit or 
for recovery of a gaontiaship. (Chapman^ 
Atkinson and Tmam, JJ.) LAti Nripa Raj v. 
Mohan Gaontia. 8 Pat. L J. 229=. 

44 I.O. 817=4 Pat, L.W, 236. 

———S. 107—(1881), 8. Joint family 

propertv—Cerli fi xate of protected status in the 
name of one member, 

A oertifioafca of protected status issued under 
8. 65-A in tho name of one member of a joint 
family with regard to joint family property 
does not o^nvort it int^ self-acquired property 
of the ihickidar. The certificate merely 
Qurtails tho tights of the Zemindar as regards 
pjeotment and enhancement of rent; joint 
family property does not oease to be such 
merely because a subsequent statute forbids 
partition, (Mittra and Prideaux, A.J.O,) 
Fagwa V . BODHRAM. 

24 1,0. 833 = 10 N.L.R, 64 (F.B.). 

- Ss. 107 and 109—(1881), Sa.68 A, 132 

and 132 (A)— Qaontia—Registration of eldest 
heir—Whole of the estate—Estoppel* 

8. 65-A of the Aot was not eaaotad for the 
benedt of tho iscmindar but to retain oertain 
selected families in the gaontiasbips of their 
villages and to profceot them against the transfer 
and sub'divisieng. Tho rights of the eldest 
male to resign or renounce his rights as jaonfta 
with a view to giving up all claims to inherit 
the estate whioh has by statutory devolution 
descended upon him must bo exercised at the 
time when the succession opens, uta., on the 
death of the last protected gaontia^ and it is 
aot open to him subsequently to transfer the 
estato by sale or giffc in favour of a younger 
brother.—Qweare.—Whether'^if he did so, he 
would be esiiopped from contesting the transfer. 
Par Atkinsoa, J. {Imam 1^ contra). I( swo 
or mote villages form the proteotod tenure of a 
gaontia. even though they may b^va been 
dacUred protected by separate certifioatea at 
different times, the eldest mjle heir must exer- 
oisa his ohoioe of resignation or adoption of all 
or no ie of suoh villages. There oan be no 
splitting up of the estate or tenure into different 
parts h.^ving distinct entities. Where the 
election is made by the person upon whom the 
tenure devolves by inheritance, it is irrovokible 
in its operation, and automatically one heir ia 
Buceeeded by another of eqa^l degree.—Zn the 
absence of evidence lo show that the eldest son 
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of the last protected gaoniia resigned his claim 
to the gaofUiaship, a younger son is not entit¬ 
led to surrender the estate to the zemindar.— 
Per Alkinsont J.^Tha onus of establishing 
resignation lies on the person who affirms it.— 
Obiter, —A gaontia Is not entitled to surrender 
bis estate in favour of his zemindar. Per Atkin¬ 
son, J. The word resign ” in B. 65-A means 
“release.” {Chapman^ Atkinson and Imam, JJ.) 
Lai* Nripa Raj Singh Rai Bahaddr v, 
Mohan Gaontia. 8 Pat. L.J. 229 = 

M l.C. 817^4 Pat L.W. 296. 

-Se. 107 and 109—(1881), S. 68-A.— 

Gaontia can surrender tenure. 

In a case of surrender of tenure by a 
“protected” Gaontia to a Zemindar pld. it was 
held that S. 65-A of the above Aotdid not pro¬ 
hibit suoh a surrender, and that there could be 
no [adverse possession of defts. against the plSs. 
who could himself claim no present possession 
till the relinquishment of the tenure. Perma¬ 
nent rights in the village which would bind the 
Zemindar after cessation of the Gaontia tenure 
cannot be conferred by the Gaontia, (Ghamier 
Q.J. and Sharfuddin, J.) Nabrupraja v, 
Bhabani Teli, 1 Pat. L.T. 293== 

,37 LO. 107 = 1 Pat L.W. 449. 

-8b. 108 (2) and 80—(1881), Ss. 69 A 

and 83—<Suif for correction of entry in Khewat 
as to status of plff,—If maintainable^ 

A suit for a declaration that an entry in a 
Khewat of the Dewar Settlement is inoorreot 
and that the pliffs. hold the property in dispute 
as a maintenance grant and are not liable to 
pay any rent therefor to the zemindaVf falls 
within B. 83 of the Aot and is maintainable. 
3. 65-A of the Aot does not apply where a suit 
is instituted, not to have a fair and equitable 
(teca jamma assessed in respect of a land, but 
to determine the true status of the plaintiffs. 

{Mookerjee and Beachcroft, 7J.) Baktawar 
Singh v. Bhubano Sigh. 20 1.0. 322 = 

17 O.L J. 468. 

-S. 108 (3)—(1881), S. 65-A (4) (d), 

1 

Where the amount of Thekajama has to be 
fixed by Deputy Commissioaer under S. 65 
(A) (d), no arrears of jama become due within 
Art. 110, Lim. Act until the amount is finally 
•aoertained by oonoluding the dispute regarding 
the jama ; when the landlord has to proceed to 
have the proper rate of rent ascertained time 
runs from the date on which the rent is finally 
determined and not from the close of the year 
for which the rent is payable. (Drake-Brock- 
man, J.C.) Raghunth v. Sarva. 

12 1.0 804 = 7 N.L.R. 169. 

-S. 109—(1881), S. 69-A {i)--Thekadar 

—Right to fell trees. 

Apart from the grant of protected status the 
thekadar of a village has no right to out down 
and appropriate timber trees. And the mere 
grant of protected status does not confer the 
right to cut doryn and appropriate trees to hia 
own use. (Baffen, A.J.O.) JAswANT Singh 9. 
MT. JASODA. 38 I.O. 611-18 N.L.B. 1, 


m' 

V 

C. P. LAND KEY. AOT (XYII of 1111), S. 

-8# 109—(1881), 8. 68-A.—Joint /amilpv. 

property-^Certificate of protected status in 
name of one member» ' . 

A certificate of protected status issued undei^'' 
8. 65-A in the name of one member of a join^ 
family with regard to joint family property 
does not convert it into self-acquired peopetty^' 
of the Thikadar. The certificate merely cattail^ 
the rights of the Zamindar as regards ejectment 
and enhancement of rent; joint family proper¬ 
ty does not cease to be such merely because a^ 
subsequent statute forbids partition, {Siittrar^ 
and Prideaux, A.J.Cs.) Fagwa v, Budhbau. 

14 I.O. 898 = 10 N.L.R. 64 (F. B.). 

-S. 109 (1) (a), ProYlBO (ii)—(1881), 

S. 69-A— Unregistered lease by Thekadar~ 
whether confers permanent Sanction 6t' 

Zamindar—Effect of. 

An unregistered lease by a Thekadar does not 
confer a permanant title though the lessee is iff 
possession for a long time and the sanction of 
Zamindar in guarded terms does not improve 
the position. {Chatterjee, J.) Sardaeab FODHi 
V , BiSSESWAB GOANTIA. 26 1.0. 476.- 

-8. 109 (1) (a)-{1881), 8. 66-A (4)- 

Thekadari^Transferability of — LegaUiy #/ 
award directing sals. 

3. 65-A (4) (a) states that the tenure of a 
tbekadari is not transferable ; and cannot be 
sold in exeoutioD of a decree. An award wbiob^- 
directs it to be sold, is therefore illegal and un¬ 
enforceable. (Prideauz, A.J.O.) TlKABAlf v» 

Tbjram. 84 I 0. 211. 

- 8. 109 (1) (b)—(1881), S. 65-A (4) (b)^ 

proviso (1)—' Joint * ‘ Beparafe '—Meaning of' 
when applied to Hindus, 

In applying to Hindus 8.85 A (4) (5), proviso 
(1) of the Aot, the terms ' joint ’ and 'separate' 
must be taken in the sense in which they are 
used in Hindu Law and therefore a separation 
must be proved, not by a mere separation in 
mess nor by the receipt of a maintenance grant, 
but by separation in worship and estate as well. 
{Mookerjee and Beachcroft, JJ.) SUKDBB - 
Biswad ». BaIiIA Biswal. 20 I.O. 28- 

19 O.L J. 288. 

-8. 137—Mukaddam gomastha’s remuj 

heration — Lambardati h&q—Village MaHage^ 
ment—Expenses, " ^ 

The proprietors of village aie not liable for 
the remuneration of Mukadham Gomastha over 
and above 5 per cent, on the land revenue. In 
calculating Lambardari hag the oeeses must be^ 
excluded, the 5 per cent, being limited to the 
land revenue. Festival expenses not being 
expenses of village management cannot be 
debited against the proprietary body nor can 
the legal expenses which are not inourred oa 
behalf of the body, {Batten, Offff*^ 

GOTINDBAM V, MANASOHAND, 

6BI.C,10W»" 
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'8. Its—Surrifufer or <rans/ar— of 
—Trans/ar of possaasion tenant-- of* 

Bartendec oc traoBfec depenaa upon the 
intOQlion ot the parties. A surrender oan only 
be to a landlord. The lambardar is not the 
only person who oan reoeive a surrender. 
The whole proprietary body oan reoeive surren¬ 
der or oonoeivably any other oo-sharer not a 
lambardar may take a surrender for the oom- 
mon benefit by authority, express or implied, 
from the other oo-sharere. (Joshi, H. M.) 
aOPALSA V. BULA, 6 N.L.J. 78, 


8 188—(1881), Si. 64. 108 and 116- 


Malik—Malgasar —Sole for arrears of revenue 
due to malguzar—Incumbrances. 

8. 108 of the Aot applies only when a sale 
takes place for recovery of the arrears of 
revenue payable to the malgunar in respeot of 
malik mahbuta plot as S. 61 makes it clear 
that land revenue in respeot of a malik mak- 
busa plot is paid not directly to the Govern¬ 
ment but throngh the malguzar. Quare', what 
would be the result if an appUoation had been 
made under 8. 116 of the Aot. {MiUrat A. J.C.) 

GUNBSH PABSAD V, GHASITILAIj. 

48 l.C. 92. 

——Si. 153 and 132 (h)—FiUa^s^cess— 

Suit for recovery —JB?ntrp in zoajib-ul-are, 

a. 163 of the G.P. Land Rev. Aot bare a suit 
for the recovery of " village cesses ” paid com¬ 
pulsorily at some time previous unless they 
are sanctioned by the Chief Commissioner or 
recorded either at the last settlement or by the 
Dy. Oommissionet under S. 132 (h) of the Aot. 

{Hallifax and Koiwal, A. J.C.) Zamindar op 
Hattap.Ratan. 64 1.0. 722 = 1922 Nag. 19. 


-S. 180 —Limitation for suit for agri 


eultural profits—Mode of oompuiation 

The period allowed lor a suit for the profits 
of the agricultural year which ended on 30th 
April 1917 by S. 160 of the C.P. Land Revenne 
Aot, 1917, IB complete only at the end of 
let May, 1920. (Hafti/oa;, A.J.G.) Nabayan 
PATBIi P. ABDUIi GANI. 69 1.0.527 = 

1922 Nag. 261. 


B. 160 (2)—Suit Hied after the bet 


Limitation. 

The period of limitation for a suit filed after 
the ooming into force of Aot II of 1917 is that 
provided by the Limitation Aot. {Eallifaxt 
A.J.O*) SHANKABOIB V. OHIBNUJI. 

6 N.L.J, 1»71 l.i. 140 = 1928 Mag. 164. 

8. Ill—(1881), S. 136—Revenue parti¬ 
tion—Date of—Effect 

A revenue pactition under the provisions of 
the Aot does not take effect from the date of 
eanetion by the Oommieiioner but from the date 
of thefint agrioultnral year next after the pub- 
Jloation of the Notifioation by the Dy. Oommii- 
efioner .with the Oomminionir’i lanetioo. A 
iltevenne partition is nnaflioted by the rule, of 


Hindu Law that partition dates from the 
ascertainment of shares. (Batten and Stanyon, 
A.J. Os.) RATAN LAIi V* BHABKAB. 

17 1.0. 144 = 6 N.L.R. 139. 


-8.159-(1881), Sfl. 186 G and 186 H- 

Order of Dy, Commissioner— Appeal —Second 
appeal. 

An order of a Dy. Oommissioner under B. 136 
(G) of the Aot is appealable as if passed by the 
Court of the Dt. Judge acting as a Court of 
civil jurisdiction of first instanoe under the 
Bengal Civil Courts Aot. If the appeal is pre- 
ferred to the Commissioner no second appeal 
to the High Court will lie. (Coze and Imam, 

JJ.) GajrajDas V. Kripa sindhu Das. 

14 1.0. 160 = 17 O.W.N. 155. 

-—8, 169—Suii under ~~L\m, Acf, S. 11* 

In the oase of suits oontemplated by S* 169, 
the period fixed therein, i.e., 6 months oaunot 
be extended by the applioation of S. 11. 8. 29 
of the Lim. Aot excludes its operation, (Baker, 
J.C. and Hallifax, A.J.C.) Laxuan v. 
Kebheo. 6 N.L J. 205 = 73 1 0.1021 = 

1923 Nag. 306, 

-S. 169-(1881), S, 136 Q—Appeal only 

to High Court against an order of Deputy Com¬ 
missioner as an order of Dt, Judge. 

The Court of the Dt. Judge under the Bengal 
N.W.P. and Assam Civil Courts Aot (XII ol 
1887) having taken the place of the Court of 
the Deputy Oommissioner in Sambalpur under 
the C.P. Civil Courts Aot (XVI of 1865), an 
appeal oan be preferred only to the High Court 
against an order of the Deputy CommissioneB 
under the C.P. Land Revenue Aot (XVIII of 
1881) B. 136'G as an order of the Dt. Judge. 
(CTtamisr, C.J. and Sharfuddin, J.) PADUAN 
Lochan Misra V. Krishna Chandra 
M iSRA. 1 Pat. L J. 290 = 37 1.0.115 = 

2 Pat. L.W. 404, 

—S. 169 (1) (a)—Suit under—Zrimifa- 


tion. 

The order of a Revenue Officer declining to 
make a partition oc to proceed therewith until 
the question of partition has been decided does 
not amount to an order to any of the pactiei 
to file a civil suit and does not confer on a Civil 
Court jurisdiction which it did not previously 
poBsess. A Oivil Court oan enquire into tlu 
question as to whether the Khudkhast oc sir 
lands are oc are not the sole property of a per¬ 
son or whether they are joint property though 
it oannot decide whether there should be a 
partition or not; the queetion of title may 
have to be decided for other purposes than foi 
the purposes ot partition. A suit for ascertain¬ 
ing what the titles of the parties respectively 
are over the lands in the Mabal« is not barrel 
by time merely because the Revenne Offieee 
declined more than six years before the inititn- 
tion of the sniti to prooecd with a partition 
until the question of title had been decided in 
a Oivil Oonrt. (Batten, J.O.) DONOAB BlNGB 
V, VlSH^ANATB BlNOH. 19 N.L.B* 

711.0, 269-1923 Nag. 88* 
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0. P. LAND REV. ACT (XYII of 1881), S. 178^ 

——Sa. 173 and 17S*ImpeFfeck partl^ 
tion —Land held tn severalty allotted to a patti, 
nature of--Ss» 136-L and 136-iV, Central Pro¬ 
vinces Land Revenue Act, 1881. 

When at an imperfect partition sir or khud- 
hast merely held in severalty by a oo-sharer 
and not his exclusive property is allotted to a 
patti other than his, he does not become a 
tenant of that land in the absence of an order 
to that efieot by the Deputy OommiBsioner or 
he is recognized or created a tenant by the oo- 
sharer in whose patti it falls. {Hallifax, 
A.J.O.) NAGESWAB V. KBISHNA. 

17 N.L R. 107. 

-S. 187 (3)—(1881), Sb. 137 to 140— 

Lambardar Appointment of gumashtah-^ 
Right to claim contribution front other shares 
for wages, 

A Gumastah appointed by a non-resident 
Dambardar Mukkaddam to discharge the duty 
of Mukkaddam is his agent alone and not that 
of the whole proprietary body. The principle 
of contribution is not applicable between the 
lambardar and the other oo-sharers, for the 
wages paid by him to the Mukkaddam Gumas¬ 
tah. {Drake-Brockman, J.C.) BAiii Ram v. 
ITabain RAO. 43 I 0 967. 


S. 188—(188<), S. 138—Lamfiardor 


Settlement, 

Caetom in the Dt. of Sambalpore authorises a 
lambardar gaontia of a village to make settle¬ 
ment of raiyad lands without his co-sharer’s 
consent. Quaere, Can permanent lease of such 
land be similarly granted, (Wahnsley and 

Ntwbould, JJ ) Sjdhrsw^e Panda v. Pitdas 
Gaontia. 37 1 0 261=24 O.L,J. 88, 

. ..S, iSS—Appointment of Lambardar— 

Unit of area in a divided mahal is the patti. 

Where a mahal has been divided the unit for 
the appointment of the lambardar is the patti 
and not the mahal. S. 188 (3) (A) of the Land 
Revenue Act embodies the oaae law on the 
fiubjeot as it existed prior to the enactment of 
that Act. Id other wordsi that clause simply 
enacts a rule in regard to burden of proof. It 
does not clothe the lambardar with higher 
riglits than those already possessed by him. It 
simply gives statutory recognition to his status 
as the accredited agent of the proprietary body 
in the absence of the evidence in regard to 
revocation of hie authority generally or with 
respeot to a particular transaction. {Hallifax, 
A J.O.) RAMEBISBNAPUBI V. TANBA. 

6 N.L J. 88 = 19 N L.R. 68 = 
711.0. 777=1928 Nag. 168. 

—-—Sb. 188 and 192—Co-sharer — Non¬ 

resident lambardar — Servant's toapes. 

Unleae there is an agreement between the 
eo-ebaters of a village about the remnneration 
of a servant employed by Iiambardar to aot for 
Itfm. be eannot obarge tbetn for tfae same. 
iBttm. Adr.G.) RAOBOBAtt DAYA& tf. 

MaswtBAD. v SSro.MS. 


C. F. LAND KEY. WJ (Xfll 

/ 
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only gives effect to pre-existing custom. 

Before 1917 the custom of appointing tin 
lambardar as the agent of the whole of the pro¬ 
prietary body was so general that it was holi^ 
that he must be deemed to have been fp' 
appointed unless and until the contrary wop 
proved, and the enactment in B. 188 (2) (a) 61 
the Aot II of 1917 oan only have been intend^ 
to give the legislative sanotion and 000 ^ 190 - 
tion to this view, whioh after all is only stn* 
inferenoe of faot drawn in eaoh partioalar case 
from the known faots of that case and the 
judge’s knowledge of the common oonrfls of 
human conduct and public and private busiaeasA 
The entire proprietary body is not bound b 7 
the consent of one though he may if be has 
received consideration be bound by his own 
consent. 13 C.P.L.R. 45 = 8 N.L.R. 39 Disc. 
(Hallifax, A.J.G.) Laghman v, TH&KDB 
BaijWant Singh. 

6 N.L.J, 231 = 1928 Mag. 286. 


-S« 188 (2) (b)—Lamftardar—Consent 

of every co-sharer in every case not necessary. 

Where under the wazib-ul-arz of the villaga 
the lambardar was to manage the villaga 
with the consent of the 00 -sharers. Held, tbat- 
the lambardar need not obtain the consent 
of every individual oo-sharer, espeoially in 
petty oases euoh as allowing a oow to gtaza in 
the village. {Baker^ J.C.) PabasabAM v, 
Kanhaiita, ^ 1928 Mag. 336. 

-S, 188 (2) (c) and S. 160—Suit against 

Lambardar—Suit within six months. 


A suit within six months of the end of tbi 
year by oo-sharers against lambardar mentioped 
in S, 188 (3) (c) is not premature in v^w of 
B. 160. (Prideaux, A.J.O.) 8 ARJB RAO«. 
Habaechand. 6N.L J. 234 »1923 VAg^ 287, 

S, 188 (2) { 0 )—Tenants in common of 


a village—Suit for profits. 

Where divided members of a Hindu famil]f 
being tenants-in oommon pat their profits into 
a common ohest and meet expenses from tbP 
chest and this arrangement subseqnently ^ 
through and a lambardar, a member of tbs 
family, managed the village, held that a suit 
lay lor village profits against Ibt Ipmbatdar 
without bringing a general suit for aoQQUIltB’ 

J.o.) Makundbamo. ShbikbisRKA. 

19 N.L.R. 24=73 1.0. 142=1923 llag*83f- 

-8.192->ii«mttn.rafjon of LanboHsr, 

A Iamhard»z ia not to nmn* 

neration simply beoanae the Deputy ’Commia' 
aioner had nevec fi^d th. retp^flCOlifiB l9V 
the village lambardar nndftr 192 of 
of 1917. {Hallifax, A.J.Q.) BHOSABAII •• 
TDKABAM. 68 1.0. in 1-1989 


8. 198‘-(inil. at. 187 



Uukadom Ouma$ta—PMal Oodo, S. 
P. Code, 8. A6—Mvkodem 

rtporf-^dwet. 
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O.P. IilHO RSV, &OT (XYU of 1881), S. 2Q3. 

The Makf%dam is note relleyed pi ceeponsibi- 
iitey by the appointment of a Gumasta, lot the 
Gamashta works as hia agent. The Gumaahta 
should diaohatge the duties laid upon the 
Mukadam by the Land Ravenue Aot but if 
Hnkadam finds that the Gumaahta ie neg* 
looting his duties, he must take steps to get 
them perlormed by the Gumaahta or perform 
them himself. If a Mukadam reoeives in¬ 
formation of a non-bailabie ofienoe, he must 
report the oflenoa under 8 . 45 of the Or, P> Code 
an omission to do so will oonstitute an ofieuoe 
under 8 . 176,1.P C. (Batten, A.J.C.) Locad 
Government v Manhar Singh. 

11 LO. 785-12 Or. L.J «1 = 

7 N L.R. 101. 


S. 203—License — Revocability of 


Abadi plot —Cuffivafion. 

Where a persoo holds an abadi plot as 
liaenaee under another, the license is revocable 
at will by the grantor unless the licensee is 
protected by 8 - 60 of the Easements Aot or 
a. 203 of the Land Revenue Act or the wajib- 
ul-ars of the village. Where the land had been 
under cultivation for soma fifteen years neither 
of these Acta nor the wajib-ul-arz oan give him 
any protection. (3all%faXt O.J.O.) Rajabam 
p, Ohoudhbi Manohar Lai*. 67 I C. 3/3. 

———S, 212—jRpoftt;ari land in possession 
ot one heir^Right of others to share therein^ 
Hip/iia of holder, 

8 . 212 of the Land Revenue Code makes it 
clear that the right of a R^iyai to hold Ryat- 
wari land devolves as if it wore laud. Where 
Ryotwari fialds ate in the possession of one 
heir, and they are entered in his name in the 
Rev. papers, the tight of other heirs to a share 
therein is not loot by such entry. They oan 
sue for a share in the produce or lor partition, 
8 C. P. L. R. 11, Diet. (Baker. O J.O.I RAH- 
MAT BI P. BHURI Bl, 6 N.L J, 161 = 

73 I.O. 933 = 1923 Nag. 307. 

_8. 212—(1881). 8. 67-E — Govern¬ 
ment ryot — Judgment-debtor dtceased—lf legal 
represemative—Attachment of. 

Crops grown by the daoeaaod Government 
ryots’ widow cannot be regarded as property 
and hence are not attachable in execution of a 
decree against the deceased ryot where 8 . 67 is 
applicable to him* [ddittra, A.J.C.) Nathi- 
MAIi V. MDSSAMMAT MATTOO. 

21 1.0. 272 = 9 M.L.B. 187. 

—8. 219—Deoufp Commissioner can 

eject htti cannot decide rights. 

The right to exclude a trespasser on com* 
munal land permanently is not a matter which 
the Deputy OommUsioner oan determine under 
section 919 ; he can only eject him summarily 
and tehe seoteloo itself expressly saves the jurU- 
diotion of the Civil Court to decide the queetion 
of the right of permanent exolueioo, (HaZ2«- 
/M. AtJ-O.) BAKHABAM fl. RAMAOHANDBA* 


CENTRAL PROVINOBB MUNICIPAL AOT 
(XVIII of 1889), S. 66. 

-S. 219—DisobfdiflMca of order und«r 

— Punishment under 8, 188, Penal Code* 

The Central Provinces Land Revenue Aot 
(No. II of 1917) ooncains no provision for 
enforcing an order of summary ejectment passed 
under 8 . 219 ot the Aot, and the person who 
disobeys such an order is liable to be punished 
under 8 . 188 of the Indian Penal Code lor 
disobddieaoe of the order. (Batten, O J-O.) 

Hirasingh V . Emperor. 17 N.L.R. 88 — 
23 Or. L.J. 19 = 64 I.C. 499 = 1922 Nag. 209. 

-S. 220—(1881), S. 152—jMrwdtcfioft 

of Civil Court, 

A suit for a gaontiaship is maintinable in the 
Civil Court. (Ghapmant Atkinson and Jmaw, 
JJ.) Lal Nripa Raj bingh Rai Bahadur 
V , Mohan Gaontia, 8 Pat. L J 229* 

44 1.0. 817 = 4 Pat. L.W* 256. 

-S. 229— Scope of—Remuneration of 

lambardars, 

S. 229 of Bengal Aot II of 1917 continues the 
state of Lhings existing under Aot XVill of 
1881 in regard to the remuneration of lam- 
bardars, (Hallifax, A.J.C.) EHOLABaM v, 
TUKARAM. 65 I.C. 463=1922 Nag. lll- 

OENTR&L PROVINCES L&V?S AOT (X OP 
1879U 

S. 5—Hindu Law—Apostacy, effect 


of—Conversion to Muhammadanism—Succes¬ 
sion — Oonds, 

Apostates from the Hindu religion cease to 
be Hindus and where such apostaoy takes the 
form of oonvorsioa to a religion which in itself 
regulates the devolution of properly, 
Mubammadanism, then except on proof of well 
established onetom to the contrary and that 
only in regard to inheritanoa and auooession, 
the convert becomes subject to the law of his 
adopted religion. The term * Hindu ’ in 8 . 6 
refers to tbe persons who profess some form of 
Hindu religion, whatever be the branch, school 
sect, ot oS shoot to which they belong, but it 
does not extend to persons who have never 
possessed any form of the Hindu religion or to 
those who have been converted from it to some 
entirely different religion. The word would 
apply to dissenters and non-oonlormists but 
not to appoetates. Thus a Jain is a Hindu but 
a Brahmin converted to Buddhism or Islam ia 
not. Goods in the Central Provinces are nbt 
Hindus and they are not governed by the 
Hindu Law except when it is adopted by any 
family, sect or branch. (Stanyon, A. J. C,.) 

UJIYABA 1). Trilochan Gond. 44 I 0. 485, 

CENTRAL'PROVINCES MUNICIPAL ACT 
(XVlII OP 1889). 

- 8 . 65 (5) —Notice requiring alteration 

—Reasonable time to be granted, 

A notice given by a Municipal OommittQf 
requiting a person to alter or demolish a build;* 
ingis bad unless a reasonable time is giv^ 
what la ^ reasonable time ** is detexmiq^ 
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tIKHTRAL PROVINOES MUNICIPAL ACT 
(XTl of 1908). 8. 3. 

ftooocding to oiFcumstanoes of the oaee and 
with paitioalar referenoe to the means and 
ability of the peison by whom the doty is to 
be discharged. iDrahe^Brockmaftt J. 0.) 
ABDUTi Battab V. Sbobbtaby Municipai^ 
OOliMlTTBB. 29 l.C. 660 = 

16 Or. L.J. 838 = 11 N.L.R. 87. 


-(X¥I OP 1908). 

Sa. 3 (f) and H— Tax—Rent for Muni* 
oipal building is not a tax and cannot be recover¬ 
ed by summary procedure. 

The essential quality of a tax and of those 
flimilar imposts mentioned in 8. 2 (/) of the 
0. P. Municipal Act seems to be that the 
amounts or rates of payment are fixed by the 
levying authority without referenoe to the 
payer ; in regardiio some of them there is option 
of making no payment if no benefit is taken but 
in none of them has the payer any option as to 
the amount to be paid. That essential quality 
is absent in a case where the amount to be paid 
was fixed by agreement between the two parties. 
A tax recoverable under B. IB of the Act is a 
tax imposed under 8. 86. that is to say, a tax 
impsoed with the previous sanction of the Local 
government or in special oases with that of the 
Governor^General in Oounoil as well. in the 
manner required by S. 39.’* That section re- 
quires a proposition of the tax at a speoial 
meeting, publication of details of its incidence, 
consideration at another special meeting of any 
objections made, sanction of the Local Govern¬ 
ment after consideration of those objections and 
notification in the official Gazette of the date of 
the imposition of the tax. Whether therefore, 
ithe payment to be exacted from the applicant 
was a " market due ” or not, and it certainly 
vras a due ** or debt for using a market or 
exposing goods for sale in a place belonging to 
the Municipal Committee, it was certainly not 
a " market due ” or tax of the kind mentioned 
in B. 35 of the Municipal Act. as it was never 
imposed in the manner prescribed by that 
Motion. It cannot therefore be recovered by 
the summary procedure provided by 8, 44. 

(Malli/av, AJ.O.) Ybshwant Bao Pandb 
if. Sbobbtaby, Municipal Oommittbb. 

19 N.L.R. 133 = 34 Or. L J. 916 = 
78 1.0. 83 = 1931 Nag. 3li 

" ■ Ba. 88 and 59'^Municipal Committee^ 

Land unthin Municipal limits—Ownership o/. 

Thera is no rule that all the land within the 
limits of a Municipal town must, in the absence 
of evidence to the contrary, be taken to belong 
to the Munioipal Committee, (Drahe-Brockman, 
J.O.) PRALBAD BlNGH e. ABDUL AZIZ 

EBAN. 47 I.O. 893. 


^ --Bi. 66 umd itB^Mneroachment—Con- 

aeefeon—-Impdstfion of daily fine <s illegal. 

The eocuiediwis oonvioted nnder 8. 139 read 
vralh 8. 66 (1) of the C. P. Municipal Act aad 
■ratenoed to pay a fine of Re. 6 in addition to 
ltd. 1 pwE day ftom 14th Angnat 1993, onwards, 
ia ease he did not reniove the enoioaohment ov 


OENTRAL PROTINOEB MUNIOIPU"' 1^ 
(XVl of 1908), 8. 86. 

obtain the sanction of the Municipal Committee 
to its oontinuanoe. Held that the order impos¬ 
ing a daily fine in the future oould not stand. 
No person can be sentenced to punishment for 
a thing which he has not done but may possibly 
do in the future or even is likely to do in the 
future. {HalHfaXt A.J.C.) Babu RAO «. 
Municipal Committee, Nagfub. 

73 l.G. 78 = 34 Or. L.J, 818, 


-Sa. 66 (1) 138— ^Building'—Bsseniials 

for conviction implies structure with roof. 

A '* building ” within 8i 66 (1) of the C. F, 
Mun. Act, implies a structure wish a roof. 
Moir V. Williams^ (1892) 1 Q. B. 264, Bef. 
Where the petitioner is oonvioted for encroach¬ 
ing upon a street in a Municipal town by 
putting up a new structure in the place of an 
old one. Held, in the absence of proof that the 
new structure occupied more space than the ^ 
old one, the conviction was bad. A proaeou-' 
tion under the Act oan only take place alter a 
resolution passed at a meeting properly conven¬ 
ed and oonducted. {Drahe-Btockman. J. 0.) 

thaeurlal V. Bbobbtabt Municipal 

COMMITTEE, EHANDWA, 

64 1.0. 274 = 33 Or, L J. 764, 

-S. 06 (1) (31—Dafap in passing orders 

—Notice under S. 66 (1)— Presumption—8ant- 
tion. 

Under 8. 66 of the G. P. Municipal Act, 
delay in passing orders on a valid notice given 
under 8. 66 (1) of the Act may, if followed by> 
failure to reply to a written reminder, lead^to 
a ooDolusion that the proposed building has 
been absolutely sanctioned. {Drake-Broekman. 

J.O.) Mahombd yaoub V. The bhobbtaby, 
Municipal Oommittbb, Nagpub. 

48 I.O. 8S9:=>aO Or. L.J. 89. 


--'Si. 87 (1). (8), 122 and m-OU 

encroachment — Punishment. 

8. 122 cannot reasonably ba construed, as 
making punishable an existing enoroaohment 
not made by the accused parson but by his pre- 
deoesBor-in-title. In the case of an enoroaolixiient 
not made by the aooused B. 87 (3) of the Act 
provides full means of redress whioh can be 
enforoed by the penal provisions of 8. 139. The 
word *snoh' in snb-B. (3) of B. 67 of the 
Aot refers back to the words '^^struotare 
enoroaehing on any streat*' in snb-B, (1) and 
not only to new enoroaohmanta as is clear from 
the provision in whioh enoroaohmefits of old 
standiDg are referred to. (Baffin. A.J.C.) 

Madam Qopal Dbokabam e. Thb Bbobe- 
Tart, Municipal Oomicittbb, Haqpub* 

17 1.0. 879-19 Ov, L Jd 979. 


1 » 




8. U—Noiioe to erect lairi/ne'^ContitUe 

of^HutyofOommittee^ t 

A nolipe opdev B. 68 (1) of the G.P. Honieipal 
Aot rnuai oontain the direbtions id to ffto 
■atdre anil position of the latrine. Delegation t^ 
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4I1MTR1L PR0VINQB9 MUMIOIPAL 101 
(ZYIet 1908). B. 189. 

Ml individual offices of the power to give diteo- 
tionv. ie improper. (i)raft 0 .firoehtnan. J.O.) 

ABDUEi SATTAR 0. SB0BHTAB7, MUNICIPAL 
OOMBtlXTBB, NAGPUR. 48 I.O. 888« 

80 Or. L. J. 88. 

"■—8. 188--JZfncroae?i»Mnt bj/ predecejsor 
—-Sueeessor is not liabU, 

The word ** eooroaoheB’* iu S. 132 of the O.F. 
Munioipal Act prima facie means oommibs an aot 
of enoroaohment’ and one no oan be held liable 
for an aot or admiaston unless Buoh aot or ad¬ 
mission is declared to be an ofienoe. The seotion 
oannot be interpreted as making punishable 
an omission to remove an existing enoroaoh- 
ment not made by the accused person. The 
word “obstructs’' in 8. 193 would apply to the 
parson who built or caused to be built the en* 
oroaohment and not to the aooused who origin¬ 
ally had nothing to do with the erection of the 
building. (Pridaaux, A.J.O.) GHUNI LAL v. 

Thh Municipal Committee, abvi. 

18 N.L.R. 92 = 65 1 0. 589 = 
83 Or. L.J, 181 = 1922 Nag. 167. 

—-8. 188— Conviction under—Absence of 

proof that siruciure oceuptes more space —i^o^tce 
fer prosecution—Authority for sanction. 

In the absence of proof that a new struotuie 
put up occupied more space than the original one | 
a conviction under 3. 122a O.P. Municipal Aot 
oannot be supported. Meaning of “Building” ex 
plained. A prosecution under the Aot oan take 
place only after a resolution passed at a meeting 
properly convened and conducted. [Drake 

Brechman, J.C.) Thakub Lal v. Sbcbetaby, 
Municipal Oommittbb, khandwa. 

64 1.0. 274 = 22 Or. L.J. 784. 

■ "8. 182—Conditions not zommunioated 

—JVxilure to comply with% is not an offence. 

Failure to comply with any conditions which 
ate not placed on record or shown to have been 
actually communicated to him and subject to 
which, permission to build, was given to him 
sunder B« 66 of the C. F. Munioipal Aot, 1903, I 


tBNMAL PB091M018 8BTTLBHEMT 
80DB. Arl. 288. 

does not amount to an offence in the absence 
of departnce from the sanotioned plan. (Drake- 
Brockman^ A. J. 0.) Nandlal, d. KhANDWA 

Municipality. 4 N.L.J, 866. 

-8. 189 — Wine in respect of future breach* 

The daily due may be increased under 8. 139 
of the 0. F. Mnnioipal Aot. It must relate to 
a period anterior to the Magistrate’s order of 
ooDviotioD. There oannot be punishment for 
future breach. 6 O.F.L.B. 33. Foil. (Drake- 
Brochman, J.C.) MAHOMBD Yaoub «. SBC- 

RETABY, Munioipal committeb, nagpue, 

48 I.O. 889 = 30 Or. L.J. 89. 

——a, 153— Notice—Attestation of service 
by non-official persons. 

8. 153 does not require that the report of 
services of notice should be attested by any 
non-official person. {Drake-Brockman, J.O.) 
BIJABAM V. 8BGRBTABY, MUNIOIPAL COM¬ 
MITTEE, NAGPUR. 49 I.O. 938 = 

20 Or. L.J. 386. 

- S. Complaint — Aocused tried 

joimly. 

A complaint has to be made) as required by 
8. 159 of the O.F. Municipal Aot in order to 
enable a Court to take cognisance of an offence 
punishable under the Aot. Once oognisanoe has 
been legally taken of an ofienoe tbe Magistrate 
is seized of tbe whole matter as to all other 
aooased whose guilt may appear during the trial 
of the oase. (Drake-Brockman, J.C.) GAMBHIR 

Ohand u. Secretary, Municipal Commit¬ 
tee, NAGPUR. 46|I.O. 886 = 

20 Or.L .J. 86. 

CENTRAL PROVINOBS SETTLEMENT CODE 

-Art. 223—S«ijiai?ama meaning* 

Under Art. 333 Bewaijama includes the pro¬ 
duce of forest lands. Bat such produce means 
the normal annual produce. A malguzar’s Bewai¬ 
jama does not include tbe wholesale cutting 
down of timber trees. (Batten, A.J.C.) Jesvtanw 
Singh v. Mt. Jasoda. 38 1.0. 686 = 

18 N.L.R. 1. 
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mkmt AOT (IX of 198». 8 , 81* 

'4m9tMnQ Aci'-»Oecupanep right$ in 

land cannot b# acguirod, 

No oooaponoy tenonfc in Malik Makbusa 
lands oonld be aoquitad any where by focoe of 
any provision in the Tenancy 4ot of 1863 which 
muBt be read aa if originally framed in the 
tokcm given to it by the amendments of 1889. 
(Sfanyon, A.JtO.) Tbj Singh v. L&iiJi. 

II 1.0. 788»8N.L.R. 39. 

'' — — "S. SB (3)— MortgagB »ncla(ies Zar-i- 
peahgilfeoss—interest. 

Foe the purpose of S. 38 (9) the sum secured 
by any previous mortgage inoludea interest on 
it for five years or for the period since its 
exeoutioni whiohevar is longer. * Mortgage ’ 
in S. 38 (3i includes a ear-i-peshgi lease. 

{Ballifax, A.J.O.) Shiobassh Singh v. 
JAGANNATH. 64 I 0. 99. 

——S. 42—Mortgage decree —Form altered 
at instance of mortgagor—Estoppels 

A decree foe sale provided that cultivating 
rights in sir were included. The judgment- 
debtor Imortgagor) got it aUered into *' all 
actual and reputed rights in the sir land ^ 
it being agreed between the parties that 
the question whether snoh rights included 
the ouUivating right should be left over. 
Afterwards the mortgagor ooatended that the 
decree did not comply with S 49 of the Act 
held that it was not open to him to assert that 
by reason of the alteration the rights of the 
mortgagee under the original decree were taken 
away, held also that the Lower Court should 
have decided whether the rights soli inoluded 
the cultivating rights also. iLord Buckmaster.) 
QUDAB 8 ZNGH BAIjDABBDAS. 

48 Oal. 891-48 l.A. 220- 
61 1.0. 769-40 M L.J. 418-17 N.L R. 84- 
(1921) M.W.N. 810-3 U.P.L.R. P.O. 20- 

19 A.L.J. 361-28 O W N. 938- 
31 C.L.J.1-14 L.W. 228- 
29HL.T. 318 (P.O.) 

S. M^dpplieabililp to mortgages, 

S. 42 of Tenancy Act (1883) applies only to 
sales of three specified kinds and not to mort¬ 
gages whether by conditional sale or of any 
other kind. 7 O.P.L.B. 95, foil. (Slanpon and 
HaiH/aec, A.J^Oa.) SHBOiiAii v. Kanhelaij. 

17 1.0. 129-8 N.Ii.R. 123. 


-(XI of 1898). 

, ■■■■—gg, 31 and 32— Permanent lease bp 
Thekadar-^Improvement bp fenant—Compen- 
jofion—Landlord if bound bp eguities affecting 
Thekadar, 

A Monsif authorised under the C. P. 
Tenancy. .Act to aseeBS compensation for impro- 
vemaiito to a holding with the aid of aseeasots 
aommito an Ircegolatilji if be does not aseo- 
olate them in doing so, which may however 
he watoed by the parties. An uhragistered 
lease ** for ever” by a Thekadar cannot oonfw 
My poniaDent 4i41e though the lesiee may have 
hMain iosacMion ttudes it lor a long time, nor 


0. P. TBNXNOY ACT (XI of 1898). 8. 91. 

the assent of the Ssmindar in guarded terms 
has Buob an effect. If a tenant under a bona 
fide belief that his tenancy is permanent makes 
permanent improvement with the knowledge 
of the landlord, he is entitled to oompenaation 
on ejectment. A landlord who gets possession 
of bis holding by the surrender of the person 
who held it and who gave a permanent lease 
for valuable consideration may be bound by 
the equities binding on the surrenderor. 
{D. Ohatterjea, J.) SABDAKAB FODA v. 
BISSBSWAB GOANTIA, 26 I.O. 476. 

— -S. Improvements compensation for 

— When legally due—Position of sub-tenant. 

Under S. 39 (1) a tenant oau claim compen¬ 
sation for improvements only if the improve¬ 
ments were made in acoordanoe with the Act, 
if the tenant was an absolute occupancy or 
ordinary tenant. If the tenant is a sub-tenant, 
he can claim compensation, if the improvements 
have been made with the landlord’s consent. 

{Batten, J,Q,) Balabam u. Bhagirathibai. 

1922 Nag. 47. 

-S. 33—Swrrender by Hindu widow is 

Binding on reversioners. 

A surrender by a Hindu widow if not impea- 
obable for fraud or on other I’ke-sround, is bind¬ 
ing on the widow’s husband’s rever'^iioners, 

(Priieatia:, A.J C.) MUKUND n. Diwakab. 

73 I 0.126. 


"8. 35 —Surrender of portion of tenancy 
is invalid. 

There cannot be a valid surrender of a portion 
of the holding at the instance of a tenant. 7 N 
L.B. 8. Ref. (Pride^ux A J.O.) AriHiTBHM V. 
BHAM Bao. 1922 Nag. 218 » 64 1 0. 902 — 

18 N.L R« 82. 


8 . Absolute occupancy holding 


Gift of, bp widow with consent of landlord— 
Surrender and re grant. 

There is no difficulty in regarding the transfer 
by way of gift by a widow of her absolute occu¬ 
pancy holding with the consent of the landlord, 
even though it was a subsequent consent, as a 
surrender to him by the widow and a fresh 
grant by him to the transferee. In respeot of 
surrenders the absolute occupancy right is a 
tenancy and not a proprietary right. The sur*' 
render would be binding on the reversioner, for 
the limitations of the widow’s interest in the 
tenancy are subject to the provisions of the 
Tenancy Act aa to surrender and alienation. 
(BallifaiS, A.J.O.) RAMOHANDBA BALA- 
KRISHNA V. BAMGHANDBA. 65 I 0. 952» 

1922 322. 

— 8 . Pre-emption—Bight of land¬ 


lord. 

8. 41 of the O.P* Ten. Act confers a right of 
pre-emption on the landlord whether or not the 
intended Bale has taken place. {Sallifax, 

BAI V. SlDAKAUil. * 0' 

1983 Mag. li. 
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€. P. TENANCY ACT (XI of 1898), S. il. 

-S. 41—X of 1883, S. 38 (2)— 

"Jwifirest ”—Meaning of—Wkether mcludee re¬ 
payment in cash and m grain. 

The zneaDiDg of “ Interest ” in S« 38 (2) is a 
oompeneation for the use of money or grain and 
therefore inoladea a re-payment in oash or in 
grain. (Mittra^ Offg* A.J.G.) RaGHUNATH 
V, Ganpat. 28 I.C. 218=»10 N.L.R. 21. 

■ S, 41 {2)—Mortgage in the form of 
lea^e is inoperative against landlords 

A dooament though given as a lease of an ab¬ 
solute oooupanoy holding is a mortgage where 
the transfer is meant to eeoure a debt oontraot- 
ed. Suoh a document violates the provisions of 
S- 41 ( 2 ) and hence is inoperative against the 
landlord. {Dhohley^ A.J.C.) Ram Pbashad 
». GHANDUIiAIi, 4 N.L.J. 202 = 

65 1.6. 241 = 1922 Nag. 156. 

—‘8, 41 (2)—jVo^tce under—Contents and 
particulars of, 

A notice under S. 41 (2) of the G. P. Tenancy 
Act need not be worded with the accuracy of a 
plea. Where the Information given in the 
notice is amply sufficient to inform the land¬ 
lord of the tenant’s intention to mortgage the 
whole of his absolute oooupanoy holding, it is 
sufficient compliance with the law. 8 . 41 (2) 
does not say that the particulars specified in 
that sub-section should be given in the notice 
but it merely states the oiroumstances under 
which the tenant must give notice, and pre¬ 
supposes a I knowledge on the part of both 
landlord and tenant as to the particulars of the 
tenant’s holding. (Batten, A.J.O.) RAGHOJI 
RAO V. Rajbswab. 65 1.0. 816 = 

4 N.L.J. 131. 

—— 8 . 41 (2) — Mortgage — Includes — Zur- 
ipeshgi lease^Interest, 

Under 8 . 38 (2) of the G. P. Tenancy Act of 
1883 or 8 . 41 ( 2 ) of the Aot of 1898 the sum 
secured by any previous mortgage includes 
interest on it for five years or for the period 
since its execution, whichever is longer. The 
term mortgage ” in 8 . 38 (2) includes a zur-i- 
pesbgi lease. [Ballifax, A.J.G.) SHIOBAESH 
BINOH t?. JAGANNTH. 64 I.C. 99. 

- —— S. 41 (2) —” Premium^^ does not include 

periodical payment* 

The term " Premiumin B. 41 (9) of the 
Aot means a payment made in a lump and does 
not include what is ostensibly a merely periodi¬ 
cal payment. (Dra^-Broe^man, J.G ) JAQAN- 
NATH V. Bbhabi. 09 1.0. 419. 

■ " 8. 43— Oharge^Suit to enforce, eannof 
be brought by other than the sole landlord or the 
repreHntative of hie co-sharers* 

No person can institute a suit to enforce a 
charge created by B. 43 of the Aot nnleae he ia 
the sole landlord or the representative of bis 
. co-sharers for oollaotion of rant. {Drake 

.Broohman, J.O.) DsokabAN v. Nathu. 

93 1.0. 893-9 N.L.J. 139. 


0, P. TENANCY AOT <X1 of 1893), f .4 
——S. 48—Bit land— Srcfton does not bar 

registration of will respect of* ^ 

The section does not apply to a oase^bf 
devolution by death, and therefore 8 . 46 ( 8 ). 
does not bar the registration of a Will, by^^ 
which sir land is bequeathed. The seotldn^ 
does not take the proprietor’s right to alienate/ 
the cultivating rights in his sir land. «^lt) 
merely lays down a condition precedent to the 
exercise of that right vniervivos. The restrio- 
tioD on the power of alienation is imposed by- 
the C.P. Tenancy. Act and not by Hindu Law.) 
(Halifax and Prideaux, A.J.0’1 MUBLIDA. 
V, Habidas. 02 l.G. 216. 

- Si. 45 (3) and 69 (c) — Proprietor ' 

becoming tenant -^Effect—Position of tenant* 

When the proprietor beoomes the ocoupanoy 
tenant of the sir land under 8 . 46 (1) of the 
Act the relations between him and the ordinary 
tenant of sir are not changed by virtue of 
ol. (5) of the section. The ordinary tenant does 
not thereby become a sub-tenant and is liable 
to be ejected by the ex-proprietary ocoupanoy 
tenant only under the provisions of 8 . 69 (e) of 
the Aot. {Batten, A.J.G.) GOPIKISBN c. 
KunPAT. 31 I.C, 470 = 11 N.L.R. 170. 

- 8 . 46—Trans/er need not be to nearest 

heir* 

8 . 46 does not make it obligatory that the 
transfer should be in favour of the nearest 
existing heir of the transferor at the time it is 
made. (Hallifax, A.J.G.) Mt. Kbibhna 
Bai V* Dbbi Singh. 71 1 0.409- 

1923 Nag. 195. 


■ ——8. 46— Psrsonai law of inkeriianu^r 
1$ not affected by section. 

If a female is entitled, according to her per¬ 
sonal law, to succeed to au oooupanoy holding. 
8. 46 of the 0. P. Tenancy Aot will' not 
disqualify her from inheriting such property. 
The expression 'in the male line of deeoent’ 
does not necessarily mean that the person at 
the lower end of the line must be a male. _ The 
expression 'In the male line’ should be dietin- 
guiehed from the expression *male lineal’ and 
the former does not mean 'a male in the line 
of males’ which is the meaning asotibed to the 
latter. (Hallifaz, J.) SakbUBAI v* HABl. 

9 N.L.J. 261=67 1.0. 229-1929 NBg.207. 


—*Sa. 46 and 47—Co-propreetora dividing 
sir land^Position of* i . - 

When two oo-proprietors of a village dWda 
up the sir land between them to hold, portions 
of it separately, they make an impatfeot 
tion of that village ; each has a share a separaM 
paiU oomposing the sir land he 
severalty, and the whole of the teei of w 
village forms what is called a Shamilai f^^* 
(HalUfax, A, J.O.) Chunoa 

PHUIiWA* 87 1,0.191—1829 

-B. IB— Partftton of holding — 

effect of surrender and rcfranl. * '' 

A paitition of a holding with the laadlOWy 
ooneent eannot be diitingBlehed ieoai 9 nuMSesr 
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0. P. TIHAHOY AOT (XI of 1898), S. 16. 

der ot lha whole by all of them jointly and 
a grant of a new lease in respeot of the parts to 
each of them separately. Eaoh part then is a 
parcel of land held on a lease which is not the 
same as that on which the original whole was 
held and it cannot be the same holding, 7 
N.L.R. 8 ; 10 N.L.R. 139, Rel. Farther, if a 
tenant takes fresh land from the malguzar in 
addition to what he already holds, and the rent 
of the fresh lands is not kept separate, but one 
single snm is payable in respect of the old and 
the new land, then he undoubtedly has a new 
holding, because the new parcel is held under a 
different lease, and a different set of conditions 
from those of the old smaller parcel. {Hallifax 
A.J.C.) BON BINQH V. THAKUB RAM. 

18N.L.R.48»69 1.0. 359 = 

5 N.L.J. 248 = 1922 Nag. 21. 


- S. 48 (1) —Swccsasion—Dis^wali/^cafion 

0 / near coHaUraia, doss not give any right to the 
remote. 

The condition requiring the collateral who 
claims succession to have shared in the cultiva¬ 
tion is a disqualification which disentitles the 
nearest oollateral if he has not fulfilled the 
condition. But it does not confer any right of 
auoceaaion to the oooupanoy tenure on a more 
remote oollateral even though he may have 
shared in the cultivation, 16 G.P-Ij.R- 89 = 17 
A. 38, Ref. (Batm, A.J-C.) AHILIA v. BADAN 
BINOH. 8 N.L J. 270=63 I 0. 292 = 

18 N.L.R. 103 = 1922 Nag. 117. 


of. 


• 8 . 49— Sir land^Alienation of-^Effect 


The sir right is made up of two parts one 
proprietary, and the other the occupancy and it 
can accrue synthetically by union of these two 
parts in the same person. But it must be in 
the same person. Where a proprietor alienates 
ownership of land, the sir right in the land is a 
constituent part of his ownership of the sir 

land. {Hallifax. A. J. G.) Sheoram v. 
TIKARAM. N.L.R. 26 — 

71 I.O. 129 = 1923 Nag. 93. 


_Ss. 80 and 70—Sale contrary fo— 

Rights of transferee—Dispossession—Compen¬ 
sation. , , 

Where a sale of a holding is prohibited 

under 8 . 71 of the C.P, Tenancy Act, the 
alienee in possession oan claim oompensation 
from the plaintiffs (seeking to set aside the sale) 
before they are given possession. 6 N.Ii.R. 13, 
foil. If however the alienee had not obtained 
possession and he sought to enforce the sale, he 
could not recover the consideration paid. 
6 A.D.J. 666 , Ref. {Prideaux, A.J.O.) Dhon- 
DIBA 0. PANDURANG, 68 LC 252 = 

1923 Nag. 111. 


_S. WSub-lease can be only for one 

year unless renewed—Notice — Possesiion of 
sub-lease after notice is that of trespasser. 

Under 8 , 60 of the O.P. Tenancy Act a sub- 
laMC of oooupanoy land cannot be made from 
year to year, it could only be made for a term 
of one year. If before the end of the year no 
ttbtfoe is giten there may be a presumption 



0. P. TBNANOY AOT (XI of 1808), B. 68. 

that the parties intend to make a fresh lease 
for the ensuing year; but in oasa a notice is 
given by the occupancy tenant to bis sub* 
tenant that he does not intend to renew his 
lease, it oomes to an end with the end of the 
agrioultural year with the effect that after the 
date of the notice the sub-tenant becomes a 
trespasser and it is oompetant to the ooou¬ 
panoy tenant to maintain an ejectment suit. 

[Batten, A.J.G. GOVINDA v. GHINDHOO. 

48 1.0. 946, 

-S. 60- Sub-tenancy — Presumption 

regarding termination of lease. 

When there is nothing to show the nature of 
tenancy, it may fairly be taken to be one from 
year to year. A tenancy from year to year 
does not ipso facto terminate at the end of 
every year but it must be presumed to be the 
intention of the property that it cannot oome 
to an end without a reasonable notice given by 
one to the other. So also if there is no agree¬ 
ment regarding the termination of a sub- 
tenancy of an absolute oooupanoy field by the 
end of every year, the intention of a reasonable 
notice before putting an end to the same 
should be presumed, {Batten. A.J.C.) SHEO- 
MANGAL V. SETH NANHBLAL. 41 LG, 892« 

14 N.L R. 3 

-Ss. 62 (2), 83 (1) and 69 {Q)—Applica‘ 

bility—Tenant of holding entirely of sit land — 
Suit for eiect7nent cognisable by Revenue Officer. 

Seotion 63 (2) of the C.P. Tenancy Act oon- 
oerns itself only with the cultivation of land in 
partnership with the proprietor and its effect is 
to enable the Local Government to make a per¬ 
son a tenant, who would not otherwise be one. 
A tenant whose holding consists entirely of sir 
land is an ordinary tenant and a suit for eject¬ 
ment under 8 . 69 (c) is one between land-lord 
and tenant and so oogniaable by a Revenue 
Officer. If the plaintiff had once stated that 
the defendant was a tenant of sir land, he can¬ 
not afterwards set up the plea that he is a tres¬ 
passer so as to oust the jurisdiotion of the 
Revenue Officer. Until actually ejected, the 
person to whom sir land is let continues to be in. 
law a tenant though the period oontraoted for 
had expired. ( Drake - Brockman, J.C.) NABAY- 
AN BiSBAM. 21 I.C, 607=9 N.L.R. 188. 

-Sb. 64 (4) and 69—Correction of Re¬ 
cord of Rights, 

The special rule of limitation under 8. 69 (4) 
has no application to the correction of an entry 
in the Record of Rights chat the deft, is the 
proprietor instead of oooupanoy tenant of sir 
land. [Batten. AiJ.C,) HAZARIIjALMOTILAL 
V , BHYANIBABU. 48 I.O. 982. 

_S, 83 (7)"~Thika Jama—Default in 

payment — Re-entry. 

a. 66-A, sub-section (7) though not expressly 
providing for ejectment on the ground that the 
thekadar has failed to pay the kajan, recognise 
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tO, P. TENANCY ACT (XI 6 f 18^), S. 69, 

the validity of an agreement providing for re¬ 
entry in Buoh a oase. {Mitira, A.J.oJ RAJAH 
KOMAIi SlNOH V. Jagannath. 49 1.0. 840- 

15 N.L.R. 39. 

——S. 69—Hhogra land—Permanent lease 
by g^ontisk—Validity of* 

In a salt for ejectment from Bhogra land, 
the deft, oan rely on a permanent lease granted 
by the gaontia who enbeequently acquired pro¬ 
prietary righta. {Miller, G. J. and Mullick, J.) 

ADiTYA Prasad v. Parmananda Patki,. 

S3 1.0. 96 = 4 Pat. L.J. 509. 

-S, 70— Succession — Hindu widow 

tan accelerate^ by surrender. 

In all matters of tenancy the personal law 
applies except in so far as it la limited or al¬ 
tered by the tenancy law and there is nothing 
In the O.P. Tenancy Act to limit a Hindu 
widow’s power to accelerate the succession to 
her late husband’s estate by retiring from the 
ownership of it by surrender. On such surren¬ 
der the estate passes to the next heir not by 
transfer but under the law of inheritance. If 
the next heir is a limited owner, e.p., a daughter, 
the heirs of the last male owner would succeed 
after the daughter’s death and on default of 
such heirs, the malguzat oan resume possession 
of the tenancy. In a contract creating a 
tenancy the parties may agree that it shall be 
subject to any conditions that are not forbidden 
by the law. (Hallifucc, A J.C.) 8TJNDAR LAL 
p. BISamhhar. 65 1.0. 180 = 1932 Nag. 24, 

-Ss. 70 and li-^lncomplete sale — 

Ejectment-^Suit, maintainability of. 

Where a traDsaotion falls short of a complete 
sale, S. 70 of the Act does not apply and the 
plff. cannot apply to the Revenue Officer under 
B. 71 of the Act. He can come to a Civil 
Court and ejeot the deft, who bad acquired no 
title to the holding. 131.0. 909, diet. {Mittra, 
A.J.C.) Batanandp. madho Rao, 

42 1.0. 288. 

' —S. 70 (5) —Deed of surrender in favour 

of lambardar^Registraiion prohibited — Tres¬ 
pass, 

Surrender of ordinary tenure in favour of one 
oo-sharec landlord in his personal capacity is a 
sale the registration of which is forbidden by 
Section 70 (5). As the deft, was in possession 
with consent of other landlords only and was a 
trespasser to the extent of plS.’s share, the latter 
was entitled to a decree for joint possession to 
the extent of that share. {Mittra, A.J.C.). 

Badwantrao V, Rama Rao. 4i 1.0. 934. 

■■ —S, BS^Holding—Separation into two 

plot3’^Forfetiisre-^D(eree as to the plot—Effeet 
on mortgagee of tenant. 

If the landlord agrees to distribute the rent 
on each parcel separately there is a splitting of 
the original holding. Under S, 85 the tenant 
may pay up the arrear on one holding and save 
it from forfeiture without paying the arrear on 
Use other. If m tenant ooneentB to a deoteo ae 


0. P. TENANOTJIOT (Xl of 189ah ■.«. 13 .i 

against the holding from whiofa no arrear it 
due, it is binding on him but not on the miut- 
gagee jnst as in the case of a surrender by the 
tenant. (Afiara, A. J 0.) TiKABAM t). 

Ghasiram. 26 I.O. 819= 10 N.L.R. 129. 

* • 

-S, 92— Swpcassor of a tenant is not a 

tenant. 

As a successor of a tenant does pot neaes' 
sarily become a tenant, and the status of ten~ 
ant oan only arise by its acoeptanoa by both 
the parties, 8 93 does not apply where there ip 

no such acoepbanoe and therefore Civil Court 

oan entertain a suit for wrongful dispoaseseion. 

(Hallifacc, A.J.C.) Nidk^NTH p. Easubai. 

63 I.O. 46 = 4 N.L.J, Si 

-Ss. 93 and 94 — Coats not atoardedby 

Rev. Oj^cer —Suit does nai lie in CttrtI 
Court, 

A Revenue Officer holding an enquiry under 
8 . 93 of the C.P Ten. Act has the poweca of 
Civil Court in awarding oosts. If be baa not 
made an order as to costs he must be deemed 
to have disallowed them and fresh suit does not 
lie in the Civil Court foe the same. (Batten, 
J.C.) MOTIRAM V, Habi. 69 1 0. 67= 

18 N.L.R. 65= <922 Nag. 169. 

* 

•» 

——-S. 99 — ApplicabiHiy—Disputes between 
neighbouring tenanCs-^Act does not apply* 

The object of the O.P. Ten. Act is to provide 
for the relations between landlords and tenants. 
The Aot does not oontain any provision for sett¬ 
ling disputes between neighbouring tenants. 
Their remedy is under the ordinary law ip a 
Civil Court, {Batten, J.C.l MotIram v. Habx. 

18 N.L.R. 69 = 65 10. 67= 

192^ Nag. 169. 

-3. 99 — Jurisdiction—Dispute between 

Tenant and former landlord Civil and Revsnus 
Court, 

The division of Khud Kasht or sir among oo- 
sbarers of a village to be held in severalty is 
undoubtedly a partial private partition of the 
village lands and each co-sharers separately hel9 
parcel of land is a separata paffi of the village of 
which he is the sole landlord, and if be leases 
that land to a tenant, be is still the sola land^ 
lord. But there is nothing to prevent the eo- 
sharers having a re-dietribution of the lands held 
in-eeparate ownership at any time, and either 
Khudhbast or tenanoy land oan always be trans^ 
ferred to another patti or to what may be called 
the shamilat patti. Of tenancy land eo returned 
to the body of oo-sbarers they are the landloMlif 
and are ordinarily represented by tbelambardar 
and the oo-sfaarer who held the land previonsly 
in separate ownership is no longer (be landloid* 
His suit between him and the tenant in rsapiuft 
of that, is tbereforoa not a suit between lapdlprd 
and tenant and therefore the Judge trying ffluah 
a suit need not be also a revenne officeSt/u 
(Ha/N/aiSfA.J.O*) 


JA0ABHATH.P 8A1MQRA<^ 

65 141 * 
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———8i. 9? and ST^Suit to eject—Juris- 
dietioH. 

% 

A Bait to ejeot tenant under S. 69 of the 
Aot» 18 triable only by the Civil Court of a 
Revenue Officer under 8* 97 and an ordinary 
Civil Court has no jurisdiotion. {BallifaXt 
A.J.O.) AMAN 81NQH t). CHUBAMAN SiNOfi. 

61. 1 0. 593. 

-(I of 1920). 

- Malgu9ari share — Devise cf^ can be 

made xoiihout—Sanction of authority. 

OcQUpanoy rights in str land can be devised 
by will alon^ with the malgusari share to nbich 
they appertain without the sanction of the 
Revenue Authority. 62 I. C. S46, referred to. 

{Ballifax^ A.J C.) Gadi v. Govinda. 

71 1.0. 207 =x 1923 Nag. 141. 

- Ejectment — Only the landlord Its 

entitled fo. 

Nobody but a landlord can ejeot a tenant’for 
arrears of rent. Any other person who obtains 
a decree for arrears of rent cannot execute the 
decree by the special process of ejeotiog him. 

{BalUtax, A J.C.) GanpatiTeliv Daji. 

68 I.G. 833^1923 Nag. 381. 

———8. 2 —Agricultural purpose — Meaning* 

The term " agriculture** is not confined to 
the cultivation by annual tilling, ploughing 
and sowing of that which yields an annual 
crop, oultivation of betel (pan leaf) is an 
agricultural purpose. Everything treated as 
** agcioulturaP* by settlement authorities must 
be so treated by Civil Courts. (Stanyon, A.J.C.) 
LOOIjA V. PYABB. 

33 1.0. 497<=12 N.L.R. 57. 

-S, 2 (6)-(X of 1889), S. 2 (5)—Ziand 

lei or occupied for agricultural purpose, 

A village tank over which the landlord gives 
a right to fish and grow water nuts Uinghara), 
is not land let or oooupied for agriouUural 
purposes or for purposes subservient to agricul¬ 
ture within the menning of that phrase as used 
in 8. 2(5). {Drake Brockman. J.C.i Hari v. 
WANU. 31 I.O. 291:=11 N.L.R. 122, 

--— Sb. 2 (6) and (tl) (b )—Landlord and 

tenant—Land let for cultivation of water nuts 
—Tenant. ^ 

A village tank which is let for the cultiva¬ 
tion of water nuts is not land let or oooupied 
for agrioaUural purposes or for purposes sub¬ 
servient to agriouUare within the meaning of 
the Act and the cultivator is not a tenant. 

IStanyon, A.J.C.) Battoo c. Narain 
Fbasad. 28 1 0. 869»11 N.L.R. 49. 

-S. 2 (7)—(1898). S. 2 ( 8 ) **Landlofd*’— 

Meaning* 

The term ^^landlord** denotes in a village 
having more than one proprietor, the whole 
body of landlords and therefore anything that 
a landlord ie required or autborieed to do 

mdor the Act muBt be done by the whole 


proprietary body or an agent acting in their 
behalf. (Prtdeaux, A.J.C.) GANPAT 8 ao e. 
PANDUBANO. 83 1.0. 768«al2 N.L.R. 21. 

- —-Be 2 (11)— Tenanf, rights of — Whether 

may be joint family property. 

There is no warrant lor the proposition 
that the rights of a tenant oannot be joint 
family property. {HallifaXt A.J.C.) Buka p. 
Rakhi. 67 1.0, 339. 

-8. 2 (11)—Tcnancp. 

Id the Central Provinces a tenancy oannot 
be acquired by prescription. A person who oc¬ 
cupies land without the aonsent of the landlord 
and claims to hold it as a tenant, does not 
bold even the limited right of a tenant adver¬ 
sely to the landlord. {Batten, A. J.C.) Kanh- 
AlYA UAU V. DUUAB SiNOH. 

17 1.0. 606°8 N.L R. 163. 

-S, 5—(1898), 8. 41 (1)-(1883). S, 38. 

A Hindu widow on whom an absolute ooou- 
panoy holding has devolved under 8. 38 (11) of 
G. P. Tenancy Act of 1898 obtains an interest 
analogous to that of a Hindu widow subject 
only to the provisions of tbe statute as to sur¬ 
render and alienation* {Sta^iyan, A. J. 0.) 
Bhuba V, Rambao. 

17 1 0. 336^8 N.L.R. 184. 

-—Sa. 6 and iO-^Transfer under the 

old Act—Rights of landlord are not taken away 
by the new Act. 

Where there was a transfer of an absolute 
oooupanoy bolding while the Act of 1898 was in 
force the rights of tbe landlord to sue in eject¬ 
ment or for pre-emption are not taken away by 
tbe new O, P. Ten. Aot. {Prideauz, A. J. C.) 
ViNAYAK V. MAHEBULEiA KHAN. 

68 I.O. 427 ===1923 Nag. 33. 

- -8. 6—(1898), S. 41. [7)—Alienation of 

pari of absolute occupancy holding. 

Landlord oannot ejeot the transferee as 
trespasser and enter on the holding when a 
part of absolute oooupanoy holding is sold 
without his oonsant. {Ballifax, A. J, C.). 
JODHRAJ. V, DAULAT. 58 10. 112. 

--S. 6—(1898), 8, ii—Absolute occupancy 

holdings — Mortgage of'~8uit by malgueat — 
Subsequent sale of holding in execution — Pur¬ 
chaser's rights. 

Where a malguzat obtains a declaration that 
a mortagage of the absolute oooupanoy holding 
by the tenant is invalid as against him and 
subsequently obtains a decree agait st tbe ten¬ 
ant for money and not for rent and sells the 
brldiDg in execution thereof, the purchaser at 
the sale is not entitled to impeaob tbe mortgage. 
(Mittra, A. J.C.) Narain Rao v. Pathelajci. 

43 I.O. 907 = 13 N.L.R. 48. 

-8. 8 (D—(1898), S. 41 (7)-Tran3/Br 

of eub-lease-^-Oonsent of landlord, 

Tbe Tenancy Aot requires the oonsent of the 
landlord duly In respefOt ot a transfer by tbe 
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tenant and not in cespeot of a transfer of a sub¬ 
lease which is valid and binding against the 
landlord. {KoiwaU Offg* A, J. 0.) NABYAN- 
DAS KHUSAIiIBAM MABWADI V. KBISHNA- 

BOW. N.L.R. 188=>i8 1.0. 070. 

-S. 6 (1) (b)—(1898), Si. 41 (8) and 47— 

Absolut& occupancy holding ^Mortgage loithout 
landl ord's c onserU -^pscre e^S a le^E jecimtnt. 

mortgage of an absolute oooupanoy hold¬ 
ing without the consent of the landlords or 
their lambardar is voidable and not void. In an 
execution sale of the mortgage decree the 
lambardar can only claim pre-emption and not 
an avoidance of sale. The purchaser of an 
absolute occupancy holding, at a sale in execu¬ 
tion of a mortgage decree, is not a trespasser. 

(Prideaux, A. J, G.) Gangadhab v. Gosai. 

80 I.O. 936. 

-B. 6 (1) (b)—(1893), S. 41 — Mortgage 

without notice — Apportionment* 

A mortgagee of an absolute oooupanoy hol¬ 
ding along with other property : cannot ask the 
Court to value such other property and appor¬ 
tion the mortgage debt so as to render the 
mortgage without notice to the landlord valid. 
(S/cinner, A. J.O.) GANGADHAB RAO t^. 
LAXMAN Bag. 10 I.O. 698=»7 N.L.R. 20. 

-8. 6 (2) and (4)—(1898), 874112) (8)— 

Absolute occupancy holding — Mortgage by 
vendee^Absence of prescribed notice^Land- 
lord's right of pre-emption* 

An absolute oooupanoy tenant after giving 
his landlord notice under sub-sec. (2) of S. 41 
sold the holding by a registered conveyance 
and on the same day took a mortgage from the 
vendee to secure payment of so much of the 
price as had not been paid. The requisite 
notice of intention to mortgage was not given 
to the landlord, but the original tenant regai¬ 
ned possession of the holding in execution of a 
final decree for foreclosure. Held, that the sale 
and the mortgage were distinct transactions 
and that the landlord was entitled to eject the 
original tenant. 3 N. D. R 19 and 14 C. F.L.R. 
177 ref. The landlord was not entitled to 
pre-empt under sub-S. 41 (6) of the G. Pi Ten. 
Aot as the sub-seotion has no applioation and 
the mortgage foreclosed is effective without 
notice to the landlord. 6 N. L. R. 69, Foil. 
(Drahe-Brockman, J. G. ) MOOLCHAND 
BISNOO. 811.0. 721»15 N.L.R. 109. 

- •8.6 (2)—(1898), 8.41 (2)—Ejuadem 

generis— Previous sums secured by mortgage. 

The expression “ and the previous sums, if 
any, secured by mortgage of the holding ” in¬ 
cludes sums due to one taking the contemplated 
mortgage and the other creditors. Landlord’s 
special right to pre-empt is not affected by the 
concealment of a prior mortgage by a tenant to 
difierent persona. Rule of Ejusdem generis 
does not apply to principal interest and the 
previous sums secured by the mortgago. These 
must be taken into account. (Dralte-Broek- 
man, J.O. and Sfanpon, A.J.O.) Balaji o. 
GOFAL BAD. ft I.G. iS9«Bl2 H.LrB, SI. 


0. P. TBNIHOT ACT (I of 1920) 8. t, 

-8. 6 (2)—(1898), 8. 4l (2)-fforice. 

suffiaiency of—Posting of notice, . t 

The word “give” in S. 41 (2) means some* 
thing more than posting. A notice by being' 
put into post is not “given” or “served” and a- 
period of a month allowed to the landlord 
under that sUb-seotion begins from the date ou- 
which he reoeives the notice. (Drake^Broeh- 
man, J.G.) Dina o. Pabasbam. 

82 I.G. 991^12 N.L.R. 42. 

-S. 6 (2)—(1898), S, 4i— Mortgage of 

occupancy hoiding^Noiice—Where necessary-^' 
Interest, 

The test for determining whether notice to 
the landlord is necessary on the mortgage of 
an absolute oooupanoy holding is the rent of 
the entire holding if the entire holding is to be 
transferred or so much as corresponds with the 
portion intended to be transferred if only a 
part is to be transferred. In applying the test 
prescribed by S. 38 (2), (1883) the whole in¬ 
terest payable for the suooeeding 5 years should 
be taken into consideration even though repay-- 
ment in lull is contemplated within 5 years. 
{Drake-Brockman, J.0-) MADHO v* Ubibao. 

17 I.G. 870»8 N.L.R. 147; 

-S. 6 (4) and (6)--(1898), 8. 41 (8)—^ 

Scope. 

S. 41 ( 8 ) pre'BupposeB the right of a landlord 
to bring a suit for ejectment against the trans' 
feree and specially provides against both the* 
landlord and the transferee. 15 C.P.L.R. 17' 
dist. (Batten, A.J.O.) NAKUri Sag v . BABIA , 
DHIN BAG. 31 I.G. 698 = 12 N.L.R. 

-S. 6 (5)—(1898), 8. 41 (B)—Charger. 

Where a second mortgagee forecloses the 
mortgage of an absolute oooupanoy holding and 
remains in possession and afterwards the^ 
malgusar purchases the holding from him^ 
under the provisions of 8. 38 of the 0. P.-. 
Tenancy Aot, (1883), the mortgage debt dna 
the first mortgagee which was a charge on the 
land in possession of foreclosing second mort¬ 
gagee is converted into a charge on the purchase 
money held by him in exoneration of the lan^ 
within the meaning of S. 41 ( 6 ). The first 
mortgagee therefore, does not obtain a new 
cause of action. (Drake-Brockman, J. 

VISWANATH 23. SHANKEBIiAD, 

84 l.C. 704 = 12 N.L.R. 90. 

-S. 9-(1898), 8. 48—PrtoHfy—Chargr 

for rmi—Money claim—Incumbrances othermse^ 
binding on landlord* 

S. 43 gives the landlord a real remedy in the; 
form of a charge enforceable by a suit for sale 
as distinguished from personal remedy enforce^ 
abfe by a money suit for arrears of rent. The 
section gives priority to the first over- thq.; 
second remedy. A landlord wishing to efipy 
the priority given to his charge must enforoa It 
aooording to law. A landlord who himsBlf 
purohaaes the tenant’s holding in execution of « 
a mere money decree for rent oennot ol*^ 
priority over aix existing inoumbranoe 0irtw« 
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0. F. TIHIM9T AOf (I *1 itlO). 8, 10. 

binding on him. 
• 164, Foil. (0tono«n, A.J.O.) Navhu- 

BAM «. Fuu OHAHD. 

11 1.0. 601-7 N.L.E. 107. 

--Si, 10 ii (D—(1898), St. 4« and 

W eirotctf land —Occupancy rights 

Sub-Uacc for a period not eaceeding a f/#ar— 

BgbcL 

OooapBQoy righls under S. 44 of the Aot oan- 
not be noquired in tilUge lerTioe lande and a 
anb'leaee thereof for a year or less ia void undar 
8. 58 (9). (Teimonand Mullich, J3») Bhubak 

SAHU V, Lab 8BNDAB JAHAN KaB. 

381.0. 604. 

- ——S. 10'~'(18M), S. 44— Pr6su7nption — 

Cenlinnanca o/—P oimsi ton. 

The preaumption aa tooontinuanoe of posses¬ 
sion of a person is not letroapeotive. Posieasion 
once proved to exist is presumed to continue 
until the contrary is shown. {Drake-Brockman, 
J.C.) PURUSHOTTAM V. DULI OHAUD. 

80 1.0, 196. 


S. 11, ProTiso (1)—(1898), S. 4i 


DevoiuHon, 

When an oooupanoy tenant dies, hia right in 
hia holding devolves as if it were land. A 
Hindn son, who had cemained joint with his 
father ia hie heir and auooeeds to his separate 
or self-aoquired property in preference to a 
separated son. (Shtnner, A.J.O.) Atuabam 
t). LALA. 10 1.0. 788»71I.L.R. 38. 


-Sa, 12 and 18-(1898), Ss. 46 (8) and 

47 —Mortgagee inpotweion—Occupancy holding 
—Consent of one of the landlords. 

Mortgagee foreclosing the mortgage and enter¬ 
ing into poBseeBion of the tenancy, may be said 
to become a tenant. A mortgage of oooupanoy 
holding with the oonsent of one of the body of 
landlords, cannot be avoided, {Dtalce-Brock- 

man, J.O.) Gdrudataii Das u. Nathu, 

80 1.0. 274. 


-Ss. 12 and 108-(1898). 8s. 46,47, 48, 

70, 71, 72 and 95. 

Where a transfer of tenant right would be 
valid in the absence of prohibition under S. 46, 
or 8. 70 of the Aot, it cannot be avoided except 
in the manner and to the extent provided by 
that Aot. 16 C.P.L.B. 135 ; 1 N.L R. 113. Hef,; 
17 O.P.L.R. 49, Not Poll. {Stanyon, A.J.G.) 
Ganbsbdasv. Shankar. 181.0. -909 

8 N.L.R. 23 

Ss. 12 and 18—(1898), Ss. 46 and 47 


—Mortgagee in possession. 

It is doubtful whether Ss# 46 and 47 apply 
to a mortgagee in poBseasion of property under 
a foreclosure decree. {Mullick and Atkinson, 
JJ.) Chambu Satpabtbi V, Dibba Babu. 

1 Pat. L.J. 928=-381.0 . 98- 

8 Pat. L.W, 77. 

-S, 13 (1) and (8)—(1898), S. 46—Givif 

Oouri^Buii for poseession of eceupanoy ienanoy 

Tot, 1—66 


0. P. TININOT lOT (I af 1920) 8, 12, 

by Ocoupanep tenaney—Teetegnentmrydis' 
posiUon, 

Where the suit ia one for posseBsion of an 
oooupanoy tenancy and not to aet aside an 
alienation made by the former tenant in eon- 
trayention of the Aot, the Civil Court has 
juiiidiotion to entertain the snit. Apart from 
the provisions of the O.P. Tenancy Act the 
deed of gift regarded as an attempt to alienate 
anything more than a life-interest of a Hindu 
widow is invalid. An oooupanoy tenant cannot 
leave any testamentary direction for disposal of 
his right by his widow after his death. 

{Slanyont A.J.C.) Kadwa v. Bhawab Singh. 

44 I.O. 1001. 


Ss. 12 (1) (i) and (8), 18 and 108 


(1898), Ss. 46 (8), 47 and 95. 

Occupancy right is transferable under S. 46 
(3) I but the landlord can avoid it only by 
applying to a Rev. Officer within 9 years from 
the date when the tenant parted. Civil Court 
has no jurisdiction in such a case. (Chiity and 
Teunon, JJ.) Baikuntha Nath v, Labbo 
Nag. 17 C.W.H. 621»18 I C. 278 = 

17 G.L.J, 640, 

-8. 12 (2)-(1898), 8. 46-Safs deoreo 

of occupancy rights-^Unregistered mortgage^ if 
allowed. 

Under 8* 46 of tbe Aot, no sale decree of 
oooupanoy rights can be passed on an unregis¬ 
tered mortgage even though the deed was 
executed before the A^t. {Mittra, Offg. A. J.C.) 

Miya Bahbb V. Champa Lae.. 

28I.C. 888-10 N.L.R, 42, 

-S. 12 (4)—(1898), S. 46 (8)—Deed 

presented for registration—‘Becitals—^Registrar 
—If can question. 

The Registration Officer is not expected 
under 8. 46 (5) of the C.P. Ten. Aot to decide 
as to tbe aoundnesa of the recitals in a deed 
pressnted for registration. If the document 
contains a recital of any of the kinds mention¬ 
ed, he is not precluded from effeoting registra¬ 
tion. (Draks-Brockman, J.C.) Deobam v. 
Rukhmini Bai. 82 I.c, 744. 

^-S. 12 (4)—(1898). S. 46 {%)—Registra¬ 

tion induced by Jalte recitals—Fraud. 

If owing to fraudulent recitals in a docu¬ 
ment, the registering officer has been deceived 
into registering a document, which he is not 
empowered to register, the document must be 
deemed to have been not registered and not 
efiaotive for the purpose for which it ie created. 

If the recitals in a deed of gift wbiob induce 
the Sub-Regietrar lo register it are lalse, the 
jurisdiction of the Civil Courts to der Ure the 
deed to be inoperative is not barred. 8 N.L R. 

99 Expl.: 1 N.L.R. 113, Foil, {B 2 tUn, A.J.O.) 

Khadak Singh v. Dkbpchand. 

SIC 16 


——8, 12 (4j—(1898), S. 46 (8 )—Mortgage 
of occupancy holding—Prohibition of repuira- 
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Nothing in S. 46 (5) of the Aot justified a 
RegiatOEing officer to admit to registration, 
after the Aot, an instrument ezeouted before 
that date and falling within the prohibition 
oontained in the section. A registration in con¬ 
travention of the law is invalid in ioio and 
cannot operate. {Draht-Brockman, J. C.) 
NlIiKANT t), GHUIiYA. 42 I.C. 384 « 

13 N.L R, 168. 


-Sb. 13 and 105 —Surrender of tenancy 

—Determines sub-tenancy — Jurisdiction of 
Civil Court, 

Where a tenant surrenders his holding the 
eub-tenanoy also is determined and a suit to 
eject the sub-tenant thereafter is one between a 
landlord and a trespasser. 8 N.L.R. 33. Diet. 

{Batten, J.C.) Gopala v. Sakhabam. 

6 N.L J. 224 = 73 I.C. 15 = 1923 Nag, 261. 


Sa. 13 and 108-(1898). 8. 47 (1) 


Avoidance of transter~~Jurisdiction of Civil 
and Revenue Courts. 

The question of avoidance of transfer of occu¬ 
pancy or ordinary holding is cognizable by 
Revenue Oourts, but the question of illegality 
of document of transfer is cognizable by Civil 
Courts. {Battent A,J.C.) ViSHWANATH v, 
MANIK RAO. 60 I.C. 681. 

S 15—(1898), S. 49— 

Occupancy holding under S. 49 of the Ten¬ 
ancy Aot is subject to any contract between the 
parties and to conditions settled under 8. 73 of 
the Land Revenue Aot, {Batten, A.J.C.) Ram- 

Pbasadv. JAGOBI. 

42 I.C. 292 = 13 N.L.R. 179. 

__Sa. 15 and 16—(18981, Ss. 49 and 51 

— ^ent-^Private agreement-^Validity, 

88. 49 and 61 must be read together ; and 
their united efieot, is that a private agreement, 
not inconsistent with the Aot as to the rent 
payable is valid until the next settlement, when 
the rate of rent agreed upon is superseded by 
the 'rate fixed by the Settlement Officer. 

(Batten, 0.0.J.) Bhikaji v. Tdkabam. 

' lOI.O. 697 = 7 NL.R. 17. 


_S. 25 (b)—(1898), S. 52~-Non-agricul- 

tural purposes—Orange trees. 

Planting orange trees is not a diversion of 
the bolding to non-agrioultural purposes so as 
justify ejectment of an occupancy tenant. 22 
Had, 39, Poll. {Batten, A.J.C.) HABBA v. 
RAGHUNATH. 50 I.C. 987 = 18 N.L.R. 60* 


_^S. 28—(1898), S, 88 — Ejectment — 

Oowpensafion for crops—Claim by sub-tenant. 

An ejectment of a tenant on legal grounds is 
binding on a sub-tenant and the sub-tenant is 
not entitled to any remedy not open to the ten¬ 
ant. His only valid cause of actioa is as 
representative of the tenant within 8. 47, 0. 
F, C. and he can claim oompensation for orops 
raised by him and rea^d by the landlord 
under B. 88 of the C.P. Ten* Abt. {Batten, 
A.J^O.) GOpal Das a. Rahosa. 

29 1.0. 836-11 NX.R. 108. 



c. p. TBN&Noy«OT (1 igaoibA.^. <i 3 

-8. 30—(1898), S. 32—Improvmenls 

by Tenant bona fide made —donupeMlhfteh— 
Landlord whether bound lty equiUes jiihAihg ok 
his Thekadar. 

A tenant who makes an improvement under 
a bona fide belief that he is a >|^eTmanent 
tenant, within the knowledge of faia landlord, 
which are also beneficial to the other -hnldings 
of the landlord is entitled to get eompenSaticn 
on ejectment. A landlord getting possession of 
a holding by surrender of a person who has 
given permanent lease for valuable considera¬ 
tion is bound by the equities binding upon the 
person surrendering. {Chatterjee, J.) SABDA- 
KAE PODH V. BISBSWAR GOANTIA. 

26 I.C. 476. 


8. 33 (1)—(1898), 8. 33-*A3»S8or 


Failure to appoint, effects of — Irregularity. 

A Munsif at the time of assessing compensa¬ 
tion for an improvement of a holding should 
under rules of 8. 33 take some asBessors and if 
he does not take them, be commits an irregu¬ 
larity which however could be waived. 
{Chatterjee, J.) 8ABDAKAB PADH v. BlSSES- 
WAR Goantia. 26'I 0. 476. 


-Sb. 38 and 12 (1)—(1898), Sb* 36 

and 46 —Occupancy tenancy—Surrender con- 
sideration^Beinstaiement of tenanVs heir — 
Rights of landlord. 

When an occupancy tenant surienders bis 
holding for consideration, and his nearest heir 
is placed in possession under 8. 36 (1) of the 
Aot, the landlord can recover from the 
surrendering tenant in a Civil Oonrt the con¬ 
sideration less any sum to be paid by the heir 
A surrender for consideration is not a transfer 
within the meaning of 8. 46 (3). {Batten, A.J, 
0.) Jairamv. GOPIKISHAN. 

47 I.C. 32 = 14 N.L.R. 128. 


-S8. 35 and 49 (1)—(1898), Sa. 36 and 

48(1) —Object of SyB^* 

The object of 8. 36 is to defeat an ezproprie- 

tary tenant of sir who tries to circumvent 

8. 45 (1) which gives him oooupanoy rights. 

{Drake-Brockman, J.C.) DAJI Ba v , RaQHU- 
KTAmiT QA i n 020 = 0 N.L.R. 126. 


- S. 83 (4)— Trans/er by tenant, . 

An ordinary tenant - is deemed to leave the 
holding uncultivated and the rent of it ahpsfd 
after a transfer (after which he leaves the 
village), even if it is cultivated fay tlie trADSfe^ 
who Is not a sub-tenant or the malguzar ot 
anybody else and the rent is paid in full, and 
there is clearly an implied sarrender. (BeMi- 

fax, A.J.C.) Ijakshmi Prasad n. Dadu. 

199SHa«.f. 

-8. 38, PpotIbo (D—(1898)* 8.B9*- 

Perpei/ual lease SiA-leisw 

— by irreseripfsdR* 


Under S. 60 of the 0. P. Ten. Act ano^- 
pancy amd otdftfary tenttirii danttplp'grrart^ 
derpetaal teOM. A wa b442nat h MOWe 
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C. P. TIN&HQY ACT (I of 1920), 8. 38. 

Oftniiot tooreJore acquire (iUe by presoription 

A% i® recognieed by law. 

A.J.o.) Nathu V. Ganqadhab. 

AS LO. 212. 

T-®- 38, Proviso (D—(1898). 8.60— 

Ucoup(%ncy by lessee — Eject¬ 

ment o/ 3u6-/esse6—CiviZ Court, 

Under S« 60 of the O.P. Ten, Aot a sub-lease 
ot an oooapanoy land eannot be made from year 
to year but it can be made for a term of one 
year only.^ If before the end of the year no 
notice is given, there may be a presumption 
that, the parties intend to make a fresh lease, 
for the ensuing year, but where a notice is 
given by the oooupanoy tenant to his sub¬ 
tenant that he does not intend to renew the 
sub-lease, the sub-lease comes to an end with 
the end of the agrioultural year, and the sub¬ 
tenant is under the ciroumstanoes a trespasser 
and can be ejected in a Civil Court, [Batten, 
A.J.O.) GOVINDA V, OHINDHOO. 48 I.C. 948. 

-S. 38, Proviso (1)—(1898), 8. :60— 

Sub tenancy from year to year ^ Notice- 
Necessity for, 

A Bub-tenanoy from year to year of a field of 
an absolute oooupanoy tenant does not create 
a presumption if there is no express agreement 
and henoe it cannot terminate. It can be 
terminated with notice being given, It must 
be presumed that the intention of the parties 
was that the sub-tenancy would not oome to 
au end without reasonable notice given by one 
party or the other. {Batting A,J,0.) 8HBE- 
UANGAIi V, NANHELAIi. 48 I.O. 892« 

14 N.L.R. 3. 

-S. 44 (1)—(1898). S. 56 {2)—Koiwar— 

Service holding settlement^Kotwar in pos¬ 
session after lo&s of office^ 

J. and N, two Kotwars in a village held 
eaob, one of two fields oonstituting the village 
servioe tenure. It was decided that the one 
Kctwar would suffice and the question as to 
Who was to be retained was decided by the 
parties drawing lots. It was understood that 
the loser would continue for his life in pos¬ 
session of the field he was oultivating, J. lost 
and was thus deprived of the office of the Kot- 
war, but oontinaed in possession of the field. 
In the new settlement some years later, the 
entire holding was recorded in the name of 
son D, who consequently ejected J. Held, that 
section 56 (2) did not apply. As the sub-tenancy 
in favour of J was part of the arrangement 
under which N became the village service ten¬ 
ant Jy should not be ejected merely because a 
new settlement had been made or because D 
was substituted in place of N. [Drake-Brock- 
man. J.O.) Jhibaia v. DawiiAtya. 

86 I G. 749. 


-S. 18(b)—(1898), Oh, V.-BhttmaA— 

If servant—Refusal to do private work of mal- 
ffttiar— Village—Ejectment, 


0. P, TBNANOY ACT (I of 1920), S. 19. 

A Bhumak in the Chanda Diatriot of the 
Central Provinoea ia no longer a village servant, 
but one who renders servioe to the Malguaar 
alone, and his rights in the land held by him 
ate not governed by Ch. V ol the 0. P. Ten. 

reluses to do the private work of 
the Malguzar, he is liable to be ejected Irom 
the land. (Kotwal, A.J.C.) Bala v. Ballabh- 

46 1.0. 779-14 N.L.R. 1S2. 

' 3' ^8 (8)— Lease in tespect of sit for 5 

Effect of Act of 

Plff. was granted a lease of sir lands for 5 

years ending with April 1917 and put him in 

possession. During the term of the lease defts. 
granted to plff. another lease for 11 years oom- 
menoing on the expiry of the term of the first 
lease. In a suit for possession by plff. after 
the expiry of the period of the first lease, the 
defts. set up, that under the Tenancy Aot they 
had become oooupanoy rights of the sir land 
on the loss of their proprietary rights in the 
village and henoe the lease whioh was subse¬ 
quently to take effect could not be enforced 
being void, Held that the plea of tbe defendants 
was valid and that the plaintiff’s suit must 
fail, [Dhobley, A. J, G.) 8ETH Lakshmi 
Chand u. BAJIRAO, 69 LC. 870==8 N,L J. 281, 

- 8 . 11—Exchange not affected. 

About 1903 the defendant started to cultivate 

an absolute occupancy holding belonging to 
another and allowed him to cultivate an occu¬ 
pancy holding of his own in exchange, each 
finding the land of the other more convenient¬ 
ly situated than his own. The record re¬ 
mained unchanged and each paid rent for the 
land be cultivated but in the name of the other 
till in 1917-18 the Settlement Officer recorded 
each of them as the ocoupanoy tenant of the 
land he was actually cultivating. Held if the 
arrangem0Dt?of-19O3 was an out and out ex- 
obange he lost his right to set it aside many 
years before he filed his suit. If it was only an 
arrangement by each tenant for the cultivation 
of land by the other, whioh it undoubtedly 
was, he has no right whatever to interfere with 
it. (Hallifax, A.J.C.) Chimna PATir, v 

INDBABAJ SINGH. 1923 Nag 144* 


--S. 49 (11 and (8)—(1898), 8 . 43. sub- 

S, (1) and ( 6 )—Propric^ar*/ right—Transfer by 
dicree tn pursuance of award— Occupancy 
Tenant right in sir land—Accrual of. 

By two deeds of 1081 and 1881 certain mal- 
guzari villages including that sir lands were 
mortgaged and on 30-6-1899 the mortgagee 
obtained a decree nisai for foreofosure. In 1905 
while proceedings for an order absolute were 
pending, the parties referred the whole case for 
disposal to a Board of Conciliation acting as 
arbitrators. The Board made an award that 
on default of payment within a certain date 
the creditor should be entitled to enforce the 
whole of his rights under the deeds of 1881 and 
1664, against seven of the mortgaged villager 
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0. P. TENllfOT ACT (I of 1920), 8. 49, 

speeified in fcho owacd, the rest of the moit* 
gaged Tillages being released from liability. 
Default in payment haying oooucred, a final 
decree xras made on 16-6-1916. The mort¬ 
gagees claimed poBsesaion of the sir lands. Held 
that the oonoiliation award of 1905 was, for the 
purposes of the oaae, a fresh origin of rights 
between tbs parties; that B. 45 (6) oonaequently 
did not apply, and that under B. 46 (1) the mort¬ 
gagors had ooQUpanoy rights in the sir lands of 
the seyen villages. {Lord Sumner.) NABAYAN 
QAHBSH GHATATB V BAIjIBAU. 

16 Gal. 76»19 I A. 179= 21 H L.T. ai9=> 

II N.L.R. 165^28 C.L.J. 117-=- 
(1918) M.W.N. 885 = 28 G.W.N. 297 = 
18 10. 111-21 Bom. L.R. 53 (P.G.) 

-8.19 (1) —Not retrospective* 

The latter portion of sub-B. (1) of 8. 49 of the 
C.F. Tenancy Aot (I of 1920) oanaot possibly 
have a ratrospeotive efieot. IBaiten. J.C.) 
HUSDU SlNaH V. MANGAIi. 6 N.L J. 287 = 
19 N.L.R. 110=72 I.C. 188=1083 Nag. 227. 


-S. 19 (1)—(1898), 8,18 (D—Safe of 

eK-proprieiary rights—Rights in sir. 

An ex-proprietor whose rights in a Tillage are 
sold in execution of a decree has only the 
status of an oooupanoy tenant of the sir land. 


nnless the decree expressly directs the sale o! 
his rights therein. {Findlay and Miitra, A J. 
Cs,) GANPAT RAO V, KUAR DAUIiATSHA. 


HR I n B7a 


_8. 19 (1)—(1898), 8 . 19 (1)—Safe of 

share in a village—Surrender of occupancy 
rights in sir. 

Defti. sold plfi. their share in a village re- 
serying to themselves the occupancy right in 
the sir land. On the same day they executed 
another deed by whioh they surrendered their 
osoupancy right in the sir land accrued to 
them by virtue of the sale. Held^ that the mere 
fact of the poBsesaion having been delivered to 
plfi. did not sufioe to separate the transaotion 
of surrender from that of sale and the surren¬ 
der must be held to be void under 8. 45 (I) of 
the O.P. Ten. Aot (1898). Plfi. was not entitled 
to a refund of the consideration for the surren¬ 
der as both the parties knew that they were 
eontrayening the provisions of the 0, P. Ten. 
Act and the maxim in pari delicto potior est 
eondito etc, applied. The test as to whether a 
surrender in luoh a case is an invasion of 8. 46 
(1) of the O.P, Ten. Aot consists in the fact as 
to whether the transaotion is distinctly separate 
from that of sale of the village share. (Drake- 
Mroekman, J.C.) Bhubb v, Shbo Gopal. 

91 l.Q. 791. 

--S. 19 (2)—(1898) 8. 19 (i)—No applies 

abilifp to devolution by death. 

Section 46 of the Tenancy Aot cannot possi¬ 
bly be applied to a oase of devolution by death, 
and therefore sab-section (3) of that seotion 
does not forbid the registration of a Will by 
whioh sir land is bequeathed. Under the 
Hindu Iiaw a malguBsc has powers to alienate 
the all oultivating and proprietary rights in his 



0. P. TBNANOT ACT (I of 1920). S; 18. ^ ^ 

sir land without any sanction at all. Tha^ 
restriotion on the power of transfer is impoBa^ 
only by the Tenancy Aot and not by the Hindn 
Ijaw. Sven so. 8. 45 of the Tenancy Aot does- 
not take away the proprietor’s tight to alienate 
the cultivating rights in his sir land. It merely 
lays down a condition whioh must precede tho 
exercise of that right inter vivos, iEalUfav 
Prideauz, A.J.Ga.) Mubbidas v, HABroAS. 

62 1.G. 180-1 M.L.J.il. 

- 8. 49(3)—(1898), S. 19—(1881), S. 12 : 

—Execution of decree on — Mortgage, ' 

A mortgage decree for sale should expressly^ 
direct the sale and not leave this to be inferred- 
Although it is desirable that the decree shoalA^ 
be Bolf’oontained, it need not neoesiatily be so. 
The Court is empowered to refer to anything^ 
outside the decree. A Court is competent to - 
interpret a decree but not when it would 
premature to dc so. {Prideaux and' MUtra^ 

A. J.Os.) baldabadas V, GueiAb Singh. 

97 I.C. 177. 

-3. 19 (3)-(1898). 8. 19 (6)—Sir righi - 

—Nature of. 

The cultivating or oooupanoy rights do not 
come into exislenoe on the loss of proprietary 
right in sit* land. The proprietary and onltiv- 
ating rights are oo-existing and oomponenk 
parts of the sir right. 11 O.P.L.R. 133, folU- 
{Stanyon and Hallifax, A.J.Os.) BHEOfiALv. 
NanhebaIi, 17 1.0. 129=8 N.L.R. 198r 

-—S, 60—(1808), S. U— Transfer of sir. 

Unoonditional sanction for transfer of the- 
cultivation rights in sir by Financial Oommis* 
sioner oan be used in favour of any man, 
(Hallifax, A.J.C.) MUNlB MOHAUUAD v, 
RAklA. 98 l.G. 28, 

- 1 —8. 60 — Applicability of — Tenancy — 

Creation of, by occupancy raiyai—Section not] 
retrospective, 

8. 60 of the C.P. Ten. Aot does not apply to 
contracts entered into before the passing of the' 
Aot. (Mittra, A. J.C.) MT, LaHINI «. BAIiAr 

18 N.L.R. 89 = 1922 Nag. 227. 

$ 

-S. 60— Lease by occupancy tenant for 

term exceeding one year is invalid and theh 
lessee can be ejected without notice to quit, 

A lease for a period exceeding one year grant¬ 
ed to a sub-tenant by an occupancy or ordinary 
tenant is absolutely invalid, irrespective of 
whether the sub-tenancy was consented to by~ 
or on behalf of the landlord or not and a lessee, 
under such a lease cannot plead abaenoe oi- 
notice to quit prior to being ejected, {Draker. 
Brockman, A. J.C.) SXJBATSINGH v. BANl. a 

99 1.0.161. 

-S. 8S-(18§8), 8 . ti—App,al-miHi 

iainabiliiy—Test of* 

The test of determining whether in appeal^ 
lies from a deoiea under B. 81 is the nainrasot 
the suit as originally framed and not the foUb^ 
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«. P. TIHANOT AQT (1 of INO). 8. 83. 

It ZQEy Miuzne Babiequently. Though a suit lor 
«nt due by a tenant oI Malik Makbuej holds 
IB not tnabla by a Small Cause Court, it iaetill 
one of a nature oogniziblo by a Small Cause 
^ourt and unless the subject-matter involved 
in the suit exoeeds Rs. 600, there is no second 
^peal from a deoree in it. A.J.C.) 

BAHKRISHNA v. NAKAIN. 56 I.C. 8id. 

8. 83 {b)-(1898), S. 81 (b )—suit 

Second appeal» 




To have a right of second appeal in a suit for 
tent for less than Rs. 100 in value, there 
should have been an adjudication between 
persons impleaded as parties to the suit and 
having oonfiioting interests. 14 O.P.L.R. 31, 
Poll. (MiUra, A.J.C.i Dindayad v. Sukha. 

47 1.0. 840. 

8* 89—(1698), S. 3S— Z^andlord and 


Unant~~Abandonment o/ undefined share of 
holding — Landlord—Right of re-entrp. 

A claim for partition of a holding and for 
separate possession of the share of the tenant 
based on the allegation of abandonment or 
implied surrender of an undefined share of the 
holding is not sustainable. There is no 
abandonment or implied aarrender of a holding 
where a person has either paid rent or tendered 

fit. {Uiitra, Offg, A.J.C.) Nilkanth v 
BhacwANT. 12 I.C. 270=-13N.L.R. 175. 

-8. 89 (1)-(1898}, 8, 35 

Abandonment by tenant^Landlord if boundtto 
.wait for 2 years. 

If an oooupanoy or ordinary tenaet abandons 
' hia^land or dies, the landlord need not wait 
for^two years before introducing some one else 
as his tenant. In the case o( the death of the 
"tenant, .if the real heir is not forthcoming 
to take up the tenancy, the malguzar may 
put in anybody he likes as hie tenant. The 
right^of such a tenant is liable to be defeated, 
if the real heir comes forward and cultivates 
oc^pays rent or does both within two years. 
.Butaftar the two years the landlord can sue- 
oesafnlly plead implied surrender. Implied 
surrender may be pleaded by the landlord or by 
^ anybody accepted as a tenant by the landlord 
but not by a trespasser. (Batten, A.J.C.) 
PAKBU V. SBAWAN. 19 1.0. 219. 


-8.89 (D—(1891), 8. 35 (D—/mpJtid 

turrender-^Alienation by female holder^lieees- 
city — Proof —Alienee’s possession if adverse. 

The doctrine of implied surrender in B. 35 (4) 
af the Act of 1896 is intended to apply to nor- 
mal. oiroamitanoeB where the landlord of the 
psEBon put in by him, holds adversely to the 
tenant. Where, however, a female holder alien- 
^ates an oooupanoy tenanoy and the alienation 
is not for legal necessity, the alienee does not 
hegin to hold adversely to the ultimate lever- 
■ion'er until the death of female holder, and 
the dootfine of implied surrender has no appli- 
^ention tosneh a oast. A.J.O.) Naqo 

41# PAIKU. M 1*0. 9M. 


C. P. TCNINOY ACT (I of 1910), 8. 89. 

--S. 89 (1)-(1895), 8. 88 W—Appli' 

eaotlijj/—Case of obstriuiiion by landlord* 

8. 86 (4) of the lO. P. Ten, Aot (1698) has 
no application where the case ia not one of 
voluntary inaction on the part of the tenant 
but one of obstruction on the part of the 
landlord, (Drake-Brochman, J? 0.) PANDC 
V, SiTAL Prasad, 

48 1.8, 188-14 N L R. 178, 

-Ss. 89 (1) and 104—(1898), Ss. 35 (4) 

and 94 —Tenancy right — Will—Ouster of true 
tenant by devise—Suit by tenant to recover 
possession— Limitation — S^rrinder impZtcd— 
Payment of rent on behalf of tenant 

A lessee of the ordinary tenant^ right in sir 
lands has no right to will away the tenant 
right ; and 8. 94 ia not applicable where the 
ouster, if any of the plff, by the lessee from the 
holding is not at the instance of the landlord. 
There is no surrender under 8. 35 inasmaoh as 
the payment of rent in advance must be taken 
to have been on behalf of the true^tonanfc. Mere 
noB-ouUivation of a holding by or on behalf of 
a tenant is not sufficient to constitute an implied 
surrender. (Mittra, A.J.G.) SHAM RAO v. 
Batya Bhama Bai. 47 I.G. 28. 

-s. 89 (D—(1898). S. 31 (i)— Implied 

surrender of holding—Plea of surrender if 
available to other than malguzar, 

A mortgage of the tenancy right is annulled 
by operation of law on the ettinguishment of 
the tenanoy right. 8. 35 (4) oomes into~opera- 
tion when the tenant has, in a way, abandoned 
the holding. The provisions of the section do 
not jnstify the view that the plea of the implied 
surrender can only be taken by the ’malguzar, 

(Mifira, A.J.C.) Suejbba v, Tukaram, 

46 I.O. 244-14 N.L.R. 107. 

-Ss. 89 (1) and lOi—(1893), Ss. 39 (4) 

and 91 — Dispossession—Lambardar mortgagee^ 

8. 94 of the C. P. Ten. Aot has no applica¬ 
tion to a case where the deft, took posBession in 
1909 qua mortgagee and not qua lambardar, 
{Findlay. A.J.C.) Bhikau Ghavd Ookd» 
Cha^^d V, HAbprasad. 48 I.C. 184. 


-8.19(1)—(18981. 8 . H (4)— 

eurrender-^Knowledge of landlord—Paymmt 
of rent to one of several. 

There can be no implied surrendef acoordlag 
to S. 95 (4) of the G. P. Tenancy Aot. without 
the knowledge and intervention of the landlord. 
Where the holding is in the name of an unole 
and his minor nephews, the rent paid by the 
unole is presumed to be paid on his behalf and 
on account of his nephews especially wheie the 
nephews continue as the rsooidsd tenants, 
{Batten, A.J.C,) BUSTl v, Mu»m. 

isi.a, iM. 


-S- 89 (1)—(1898). 8. 35 (1). 


A Hindu widow’s surrendsr of an absolute 
oooupanoy tsnure oannot be questioned by u 
zeversioneE. (Dra&s-Broehman, J.O.) Dajbsa 
y. RAGHU HATH. 90 1.0. 920-9 H.L.l. 196. 


876 


OIVIL DIGEST; 1^11^D«8. 


m 


0. P, TENINGY ACT (I of 1920), 8. 89. 

-S. 89 (1)-.(1898), S. 88 (4)—“isaves 

h%3 holding uncultivated^*—Meaning of. 

The expression “ leaves his bolding unonlti- 
vated” in the section means “omits to oultivate 
the holding himself or to arrange for its culti¬ 
vation”; the proviso applies to a oase where a 
minor’s guardian makes a bad bargain in sur¬ 
rendering on his behalf, {Drake-Brockmant 
J. 0.) Ganpatu. TRIMB4K. 19 LO. 789 = 

9 N.L.R. 84. 

- 1 -S. 89 (1)—(1898), S. 35— Surrender of 

portion of holding with consent of landlord, 

Aooording to the rule referred to in 14 C. P. 
li.R. 33 no tenant can give up a portion of the 
holding without the landlord’s oonsent but if a 
landlord has accepted the surrender of a defined 
portion of a holding and allowed the tenant to 
continue as tenant of the remainder on a 
defined rent, the tenant cannot resile from the 
transaction. (Batten, O.J.G.) SUNDEB v, 

Bitaram. 10 I.c. 692 = 7 N.L.R, 8. 

-S. 92 (2)— Applicability — Power of 

Court 

Where a landlord ejects the plaintiff who is a 
tenant and the latter sues the landlord as a tres¬ 
passer, held, the form of the pleadings does not 
alter the real nature of the oase and it is open to 
the Court to take notice of the true position of 
the parties and determine whether the second 
proviso to B. 92 applies which is set up by the de* 
fendant for the purpose of taking the advantage 
of the bar created by it. (Kotwal, A.J.O.) 
EHAZAMIRZA V. VlTHOBA. 58 1.0. 966. 

———8. If can be attached. 

The attachment of tress apart from the land 
on which they stand under 8.97 cannot be pro¬ 
hibited where the trees and the land belong to 
different persons, [Baker, O.J.O.) GUliSHER 
Khan v, bamswabup. 19 N.L.R. 180= 

77 1 0. 620 = 1924 Nag, 42. 

— ~8s. 100 and 108—FiWape service tenant 
—Ntat for possession does not lie in Civil Court, 

A suit for possession o! bis holding by a 
village service tenant asserting; that ha had 
been ejaoted by the landlord on 5-1-1920 is 
not maintainable in the Civil Court by reason 
of Bb. 100 and 105 of the C.P. Tenancy Act. 
[HallHaz, A.7.C.) BAr<&RAM v. Atmabam. 

711.G. 48=>1923Nag. 81. 

—S- 104—(1893), S. 91 (1) — Ejectment 
by a osharer^Limitations Landlord, 

The special period of limitation prescribed by 
S. 94 (1) applies only to oases in which the 
ejectment is by the whole body of proprietors 
or by the Lambardar representing it and not 
to oases of ejactn^ent by a fractional oo-ebarer, 
In the village^ acting on his own account. The. 
term landlord ” dbes not inolnde one of two 
or more op-Bharets in an andivided village^ 
ao^g independently, in respect of a transfer 
vcdimtary^ or involuntary on the parpolthe 



0, P. TBNANGT ACT (1 of 1986). 8; Ibfl. ^ 3 

tenant. 7 C.W.N. 642: 28 Gar, 127,‘idf, 
(Hallifax, A..3.0;) PAlKV KAli&Rt). Jkntiir 

G&ndIiY. 28 I.q. 

1 

-8. 104—(1898). S. 94 (1) — Ejectmm 

— Peaceable dispossession. ' 

” Ejectment ” in B. 94 means a dispo^tct- 
sion, that is to say, a loss of possession thmugh 
some Aot of the defendant which was a.taking 
of possession with the intention of e^olnding . 
theplaintifi. Force also includes the nipral • 
equivalent of force. {Batten, J.C.) AMBAo. 
Sheobam. 27 1.0. 864 = 11 N.L il. B. 

-8. 104-(1898), S. 94 {8)—Prowso-r 

Retrospective effect—Change in procedure la/0, 
Gen, Cl, Act, S, 6 (c) and (e). 

The proviso to 8. 94 (3) is retrospective and-j^ 
governs all claims for arrears of rent to whioh^ 
its terms are applicable from the monaent^of its 
passing, as the right to sue for arrears ofjntlt 
does not accrue under the Tenancy Aot'btlt 
under the general law of contract and the fact • 
that the Tenancy Aot of 1883 was lepealed^fay 
the Aot of 1898, does not make the present 
period of limitation inapplicable. {Drcdee- 
Brockman, J.C.) Bhaneaboib t). BAMA- 
Ohandba. 11 l.G. 912=7 N.L.R. 188. 

-Sa. 108 and 106—(1898)« Ss. 05 and 

97 —Civil and Revenue GonrtSuit fbf 
Sion by occupancy tenant is cognisable by CMl ~ 
Court—^Mesne profits, 

A suit for poBBession of land of which plfi^ is ' 
occupancy tenant, by operation ol laWitipdh - 
the sale of the proprietary rights in sift is a 
suit between landlord and tenant and oognisshls*- 
by a Revenue Officer, though plfi. has not ob¬ 
tained possession of the land as tenant andhft^ ' 
not been recognized as such by the landiOVd*;^ 
claim for mesne profits and for a house whioh 
plff. seeks to recover as an agriouUufist is an¬ 
cillary to the main relief and does not ohaogs ' 
the nature of suit. (Miltra, A.J.O.) POQN4" 
BHAl V. BETH BAtiliABHADAS. 64 l.G. 887* 

-St, 105 and 106—11898), St. 93 iflld • 

97—Naairana—'2/ rtntSmall Cause Court. 


The naearana paid or agreed to be paid ^ M 
prioe for the'grant of a lease is rent and a snit 
therefore is not oogniz.ble by a Bman' CtaWtt 
Oourt. 6 B.Ii.B. ap. 1 expl. (Stanpon, A.J.C.) 
Nam Dao V. Gubhaba Prasad^. 

80 1.0, 86i>*9 

- Sa. 108 and 10B-(1898). St. ,95 #nd 

97—Civil and Revenue Couria—Jurisdictb^, ^ 

, I 

A snit for poBsession on the_ aUegation that 
the possession of the landlord is due to 
by an unauthorised guardian of tbe^tQnaBt^B 
cognizable by the ordinary Oivil Qourte. 

Brockman, J,0.) GANPAT v* Trim^ak- - 

19 LO. 780-6 




—s-8.105—Scope—TfMiKW. wW/®*’-. ^. 

ait baehd out tretpaet does Batr fall^^ 
tenancy Aot and is thus oogrtMAnR 
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0. P. TINANOT *0T (I of 1910), S. lOB. 

OWH 0«ra«t. {MMick and dt/feinson, JJ.) 
OHAimu BATPabtcbiv. Dibba Rabu. 

1 Pat. Ii.J. 89S=>38 I.O. 98- 

3 Pat. L.W. 77, 



r>{.'tn '.t*®? (*)”7-8«wt fre 9 land—Suit— 

GtvU Court s Juriadiction. 

****** ***® feoorded rent, free, 
and held without payment of rent and the 
tenant olaimait to bo held rent free, S. 106 (9) 
applies and the suit ia removed from the ooooi- 
Mnoe of the Civil Court. (Kotwal, A.J.C.) 
QANPAT ». MOHANLAI,. 1922 Nag. 207 (1). 

ip8~(1898), 8, 97 — Illegal eject' 
tnent ’^Juriiaictvone 

A suit foe rsoovery of pQsaesaion by tenant 
illegally ejected is triable only by a Judge who 
13 also a Revenue Offioer Mere exclusion from 
posseasion oonetitutes ejectment of the tenant 
itom the holding. {Drake-Brockman, J,G.) 
Basant Rai t?. Bhubi. 50 l.C. 770. 

j —U8®8), 8. 97—Suif between 

landlord and tmani^Jurisdiction of Civil 
OoufU 

The policy of 8. 97 of toe Act is that all 
questions oonoerning the right of a tenant, as 
Buch, of an agricultural bolding which arise out 
of the relationship of tenant and landlord 
should, except in so far as appeals are concern¬ 
ed, be tried by a Judge who is also a Revenue 
Offioer. The mere fact that some one, not a 
landlordf is joined as a co-defendant in a suit 
between a landlord and a tenant is not inope¬ 
rative, of 8. 97A \Drake‘Broekman, J.C.) Kama 
V. BHAJANIjAIi CHANTANIjAI:.. 45 1,0. 654. 

CEREMONIES. 


OHANDAWANO. 

- Powers of Oourie as to. 

Unless the power to issue a writ of certiorari 
is expressly taken away, it inherits in Oourt 
and it is also well established that the provision 
taking away sooh power does not apply where 
there is an absence of jurisdiction. iAhdur 
Rahim, O.C*J*, Ayling and Seehagiri Aiyar, 

JJ.) Mrs annib Bbbant v, Empbbor. 

&9 Mad. 1164-82 H.L J. 151» 
21 H.L.T. 190-(1916) 2 M.W.N. 497» 
37 1.0. 607-18 Or. L.J. 239-4 L.W. 626, 

OESS. 

See (1) B. T. ACT, 8, 74. 

(3) Landlord and Tenant, 

(3) Madras Estates Land acTp 

8s. 143, ETO. 

CESSION OF TERRITORY. 

See (1) ACT opJState. 

(3) Grown. 

(3) Grant. 

CESTUI QUE TRUST. 

See (1) Trust. 

(3) Trusts act. 

CEYLON INSOLVENCY ORDINANCE (1853). 
-“Ss. 126 and 130. 

The effect of an ineolvenoy oertifioate isHo 
extinguish the debt. {Miller and Sadasiva-. 
Aiyar, JJ.) Deivanatagam PiLLAl t u. 
Muthukumaraswamy Pillai. 14 l.C, 860, 

CHAIRMAN, 

Sos (1) Oompany, 

(3) OOBPORATION. 


See (1) Hindu Law—Marriage. 
(2) Pre-emption. 


CERTIFICATE. 

See (1) C.P.CODE, O. 31, R, 93, 

(3) EVIDBNOB. 

(3) Evidence! act. 

CBRTIFYINO COUNSEL. 

Sss LEGAL Practitioner. 

CERTIORARI, 

-— Writ of^PowBT of High Court, 

Semble the High Court power has to issue 
writ of certiorari in oases not coming withi 
8. 116, C'P.Q. or St 436i Or. P.O, Quaere 
—It 8. 33 of the Press Act takes away tb 

power. tLord, Phillimore ) Annie Bbsant i 

advooatb-Gbnbbal, Madras, 

48Mad. 146-48 LA.m-87 M L.J. 139- 

17 A,L.J, 905-23 O.W.N. 986* 
81 Bom L.R. 867-(1919) M.W.N. 658- 
10 L.W. 461-20 Or. L.J, 898* 
86 M.L.T-103.-82 1 C. 809-1 U.B.L.R.iP.0 

71-(19i9)85 TtL.R. 500 (P.C. 


OHAHPARAN AGRARIAN ACT <1 of 1918). 

■S. 4— Rent noted in Record of Rights 
—Finality of* 

In proceedings under 8. 4 of the Act, the 
Asst, Settlement Offioer recorded in the 
Schedule, the rent before the enhancement, the 
new rent, and also ordered the new rent men¬ 
tioned in the schedule to be noted in the 
Record of Rights. Held, there was a decision 
as to the amount of rent which had become 
final and its oorreotness oould not be contested 
in a Civil or Revenue Court. The decision of 
the authority presoribed under S. A 
(3) (a), is final under the Act, with resp.eot to 
the matters contained therein but not with 
respect to any questions other than those refer¬ 
red to in 8, 4. {Mullick and Jwala Prasad, 

JJ.) Hill v, Satan Singh. 

4 Pat. L.J. 818-80 l.C. 857- 

(1920) Pat,#. 

CHAMPERTY. 

See CONTRACT ACT, 8. 33. 

OHANDAWANO. 

See Custom (Punjab). 
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8m (1) DBBD^OONSfERUOTIOK. 
(S) UOBTGAGB. 

(3) T.IP. ACT. SS. S8, 95 AND 


;ioo. 


8HA11TABL1 AND RBLiaiOUl TRUST* 
lOT (XIT of 1920). 


'll. 10 and 11 — Dipoiit o/ stoierity 


Ordtr for d 0 po$ii of specific sum of moiiBy is bad. 

Unite 8.10 of Ao6 XIV of 1920 the defendant 
hai the option either to deposit money or to 
furnish Beouriiy. The Court oan order him to 
do one of these two things hut osnnot specify 
which be is to do. The security furnished 
ander 8. 10 of Act XIV of 1920, however relates 
to the expenditure actually inouited or likely 
to be incurred by the plaintiff which is quite a 
different matter from the costs of the suit. The 
Court cannot direct payment of this expendi¬ 
ture otherwise than in aooordanca with that 
section, and when security has been 
the Court ie incompetent to order 
against the surety. (Brashsr, J.) ] 

KIBPAD SINGH V, NABINJAN SINGH. 

69 1.0,:6I8. 

RHARITABLR BND0WHBHT8 AOT. | 


forniahed 

execution 

MAHANT 


-^—8. 16— Charity — Managing]] Com- 

rmtUO'—Claim against—Suit ^against ^rearuri^* 
or ex-ofi5oio stcroiary. 

The administration 
hospital was vested 


of the property of a 
in the Treasurer of 


Charitable Endowments under S. 4 of the 
Charitable Bndowmenti Act, Hence a suit 
could not be filed against 
alone as representtng the Go 
iolSf J. 0.) AJODHIA NATH 
IIAGISTRATB OF LUCKNOW. 


lain 


the Beocek.ty 
ittee. (Dan- 
V. thb Oity 

36 0 0. MS- 
Itai Oadfa. 138. 


OMIBIIT. 

S.. (1) G. P. OODE. S, 93. 

(9) Cypress. 

(3) Hindu Law—Rbuoious Sndow- 

MBNX; WIDD. 

(4) Mahombdan Law—Wakf. 

(6) T. P. ACT. B. 14. 

(6) WltiD, 

OMAKTKR AOT (2i .ad 38 Ti«., Oh. lOi). 

Sm also GOTBBNMBNT of.' INDIA AOS. 
(1916) a. 107, 


iion. 


S. 18— Or, P. Code, fi. 146— Jurl.dic* 


Th. High Ooart h.a no jari.diation to int.r* 
far. with .n ord.i of a Idagi.tnt. paaaed under 
B. 146, Or. P. Ooda. (XriaAnan, J.) KbisH- 
MAPPA NAIDU V. Adaubdu aumad. 

18 Op. L.J. 88-»8 I.O. IB8<-I L.W. 188. 


S. 18—8«c^ of. 


The powar under B. 16 of the Oharlar Act 
.hooli only be ezeroised in extraordinary eaaaa 
and aal^i to the, anaotmante of the Indian 


CHILD. 


T c, % 


LegisUtnra. (Sadasiva A-yar and Ifoera, JJt) 
BUPPU Natkan O. pbbuhad Chbxvy. 

19 H.L.T. m-80 M.L.d. «86=i 
311.0. 372 =>(1916) 1 M.W.N. Ml. 


S. 15—Or. P. Ooda, 3. 146—Potoar to 
the order under 8. 146 o/ the 


interfere with 

Code. 

4 

The High Coart will not nndar 8.^5 of the 
Charter Act interfere with order under *, 145 
of the Cr« P.G. except where the question of 
the Magistrate’s jurisdiction is involved or 
there isea gross miscarriage of jnstioe. {8ada- 
Siva Aiyer. J.) Padani Ohetty v. Bathina 
OHBTTY. 15 Of. L.J. 509-21 1.0. 597- 

26 M.L J 208-(1911) M.W.N.m 


--—8. 15—Contempt of Court ^ High 

Court — Jurisdiction—Common Laio. 

In dealing with oases of contempt o£*Givil or 
Gtiminal Courts, subordinate to a High Oonrt, 
the High Court possesses the same jariadlotion 
as the old King’s Benoh in England but no 
suoh jurisdiotion has bean conferred on the 
High Court by virtue of Aeo. 15 of the Charter 
Aot. {Whits. O.J., Munro and Sankt^ran, 
Nair, JJ.) In th§ mattsr of VBNKAT BaOi 

81 H.L.J 882-12 I.O. 998- 
12 Dp. L.J. 528-10 M.L.T.1809. 


-i U^EsvisionotintsrlocutoryofdtfSe 

Under the Charter Aot, ths High Court can 
revise interlooutory orders. 31 Mad. 60 r 
28 Mad. 28, foil ,Rahim ond Ayling. JJ.) 

NAGABAJA PintiAI V. TTTHIMATHA AlYBB. ( 

9 M.LeT. 218-81 H.Le.J i6i-0 1.0. 6T8» 

(1911) 2H,V.M.868a 

OHiRTBR PARTY. 

4 

See (1) BiLDiOF LADINU. 

(3) Contract. 

0HA8T1TT. 

See Hindu Law—VTidow. 

chaukidaii ohakram land. 

See (1) Bbngad Viddaob Ohaukidabi 

act. 

(2) Ghoukidabi Ohakban Land. 
GHILAS. 


See Hindu Law—S uouBSSibN. 


4 . to # 


OHIQUB. 

See (1) Bamkbb and OUSTOUBB. 

(S) NBtoOTIABDB IMSIBUMBRC ACT 




OHIIF OOURT-JOBIBDIipTlOH. 

See (1) 7081801091011. 

(3) O.P.OOSB, B. il5. 


,..v. 


/ O’ » < 


CHILD 


K'. 


A I 
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OHIT rDMO. 

txteuHd bn in favour 
•t •taf^ holdtr—SHpulations in, when a penalty 

*n payment of sitbstgiMni tMfahrwnt 
—Meght to enforee atipulatians—Waiver. 

^ipuIstioDB in a bond exooutod by a biddei 
in favour of skaka-holdei are penal if they ate ao 
■(Kaaaonable that the partiea never contempla¬ 
ted that they should take efleot. Right to 
8Dforoa stipalAtione ceviTes, (hough onoe waived, 
in oase of default in payment of aubeequent 
instalment. (Oldfield and Rameaam, JJ.) Vai- 
THINATHA AlYAR v. GOVINDASWAMI ODA- 

yar. 42 M,L.J.Ml-(lfla 2 ) M.W.N. 308- 

67 I.G 900-1933 Mad. B7. 


CIVIL DIGBST. 




rity^Tsst 


iAiHager's 


lo accept secu- 


When aooording to the tulee of the Chit 
Fuad, seourity had* to be lurnisbed by the 
prise-wiDnec to the Batisfaotion of the Manager, 
the latter is entitled to refuse a seourity not so 
given BO long as he has aoted not unreasonably 
or oaprioiously. 131 Eng. Rep. 904, foil: Dal- 
man v. King, 4 Bing, (N.C.) 106. diet. {Ayling 
and Napier^ JJ.) KRISHNA Aiyar v. Rama- 
SWAMI aiyar. (1914) M.W.N 715 = 

1 L W. 818 = 25 I.C. 669»27 M L.T. M7. 

8(ake-holder~~ Members — Relaiionthip 
-—Assignee of rights—Set of, 

A Kuci is not a partnership composed of the 
sbake'holdec and the members but a transaction 
between the stake-holder and eaoh individual 
member independent of the transaotion between 
him and eaoh of the other members. 30 Mad. 
68, ref. The auotion-purobaser of the rights of 
a benefited tioket-holder may olaim, a set oS 
against the assignee of the stake-holder. B. 133 
of the T.P. Aot allows auoh a set off. {Sadasiva 
Aiyar and Napier, JJ.) Sdbbamanian 
Pattar V Eibdadsan. 

16 1 0. 686-(1912} M.W.N. 1965. 

DHOSa IN-ACTION, 

See T.P. ACT, Sa. 130 TO 137. 

OHOTA NAOPUR. 

- Custom, 

The expression *Patra Poutrioa’ aooording to 
Ohota Nagpur Custom means *heire male’ and 
the>xtreeaion *patra poutradik’ mai warisan 
^kaysm mokamiyan’means also only heirs male. 
{Roe and Couits,3J.) BbojOKISHOBE Ram 

- V , :JA6AT Mohan Nath Sahi dbo. ^ 

1910 Pat, 209-08 I.O. i86-i Pat. L J. 260. 

4)HOTA NAOPUR ENCUMBBRBO B8TATES 
ACT (¥I of 1876), 

■ . . ^ ^Applieahility of^Powere of manager* 

TIm OhotaNag. Eno. Est.Aot (VI of 18T6) has 
^ 0 , application to immoveable property oaleide 
the limit! of Ohota Nagapur. Oonsequently a 
manager appointed under the Aot has no power 
4o reduce the rate of interest providsd by a mort- 

Tel. 1—66 


OHOTA NAOPUR ENOOHBIBID BITATB8 

ACT (¥1 of 1876), B. 8. 

gega of land not situated within Ohota Nagpur, 
16 O.L.J, 017. appr. Haldane,) 

Baja Jotti Pbasad binch Dho Bahadub 

V. KUMOD Nath. 46 Oal, l-46 l.A. 108 = 

16 A.L.J. 009-8 Pat.L W. 64 = 
(1918) M.W.N. 441-24 M.L.T. 66- 
28 C.L.J. 160 = 8 L.W, 186-22 C.W.H. 1009 = 

20 Bom. L.R. 806-40 l.Q. 827 = 

35 M.L.J, 347 (P.C.). 
[Affirmind 27 I.C. 626.1 


Scope and effect. 


^ The statute having no application to lands 
situate outside the limits of Ohota Nagpur, 
cannot prevent a mortgegee from enforcing his 
rights in Courts of Ordinary Civil JuriedioMon. 
Politioal or Administrative oonsidaratione deter- 
znine the scope of the Aot. As this statute 
gives special privileges, to a particular class, 
to have their liabilities determined not by a 
regular Court, but by a manager, it must be 
strictly construed; when the Aot is silent as to 
its application to all estates in British India 
owned by holders in Chota Nagpur, it should 
be limited in its application to estates in Chota 
Nagpur. The Chota Nagpur Encumbered 
Estates Act has no application to land lying 
outside of Ohota Nagpur, and consequently, 
the privilege of a mortgagee in respect of such 
land to enforce his rights in a Civil Court 
has not been abrogated. {Per Mookerjee, J.) 
Under the Aot the question of liability for debts 
and the mode of their satisfaction is determin¬ 
ed by the manager. A statute of this 
description limiting the jurisdiction of the 
Civil Court must be strictly oonstrued. 
{Mookerjee and Beachcroft, JJ.) BHictfA 
Ram V. Bishambhab nath, 17 C.W.N. 704= 

17 I.C. 917-16 C L J. 827. 

Si. 2, 8 aid 21—Section 31 doee not 


restrict S. 3, 

S. 31-B of the Ohota Nagpur Enoumbared 
Estates Aot caanot restrict the provisions of 
S. 3 ; it refers to suits other than proceedings 
in regard to the debts or liabilities referred to 
in 8. a-A. {Coutte and Macphsnon, JJ.) 
Bansidnab DHAB V , tikait Habnabatan 
SlNQH. I Pat. LJ, 688 = 61 1 6. 186 = 

(1162) Pal. 116-(1966) P. 68. 

^e- 2. 12—Mortgage suit against 
several persena—Suit barred as against ens— 
Revival, 

Where in a mortgage suit against ssveral 
defendants, one dsfendant is struck out under 
8. 3 of the Aot, the plaintiff, can revive bis 
olaim as against that person, if under S. 19 of 
the Aot he is restored to poiieision and enjoy¬ 
ment of the estate. {Dasland Bose, JJ.) JXOTI 

FBASAD V. BANJIT SlNQH. 

66 I.C. 746-1 Pat. LJ. 628. 


86. 9 and 16-1—Boops s/. 


8 . 8 oontemplatei the existence of an heir of 
the holder of property under management 
andof the Aot, Any contract by an heii dosing 
the ]ife*time of the holder involving eithes of 
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CHOI&NAGPUR ENOUHBEBBD ESTATES 
ACT (Yl of 1876), S. 8. 

them in peouniary liability is bad. (Chapman 
and MuUich, JJ.) GOPINATH Bhaoat v. 
LAESHMmABAYAN BlNGH. 82 I.O. 987. 


• OHOTA NAGPUR ENGUMBBRBE BSTlTBlg 
ACT (VI of 1876). S. 17. 




——Si. 8t 12 and held by 

Revenue Autkorities^Order of Managef^Civil 
Court Jutiediction% 

S. 32 of the Aot bars a suit against the Mana¬ 
ger of an inoumbered estate in respect of an 
Order made bona fidea During the time that 
an estate is held by the Bevenue Authorities 
under the Aot, a Civil Court has no juriediotion 
to interfere on a suit brought by the creditors. 
The creditors have their remedy against any 
order of the Manager before the Deputy Com¬ 
missioner and the Commissioner. Where the 
Manager hods that the accumulation of 
interest would render the estate insolvent, be 
must at once get the Deputy Commissioner to 
release the estate* {Holmwood and WalmsleyxiJ*) 

Hiranand Ojha t). Satish Chandra roy. 

29 l.G. 420. 

Si. 8, 12—Scope of, 

B. 3 of the Aot gives a statutory protection 
to a person whose property is brought within 
the operation of the Act* 8. 12 removes that 
protection when the proprietor is restored to 
possession and then all remedies by a creditor 
could be enforced against him* {Das and Ross, 
JJ.) jYOTi Prasad v, Banjit Singh. 

68 1*0. 748=:>6 Pat. L.J. 828. 

——S. 8—Proprietor and holder of property 
—Protection—"Do6t” and ''liability'*—Meaning 
of, 

Tha liability in respect of which protection is 
accorded under the Act is a liability to wbioh 
the holder of the property or bis heir is subject* 
If the proprietor is not the holder of the pro¬ 
perty but is an expropriated proprietor, then be 
does not come within the bar under 8. 3 and 
other connected seotiona of the Aot. Obiter^ 
The words ' debt ’ and ' liability Mn 8. 3 mean 
pecuniary debt and peonniary liability and do 
not cover oontraotual liability. 20 0al*.609 and 
33 Oal. 1065, dxst. (Mullick and Atkinson, JJ.) 

Lad Mbitiunjay Bath u. Thakur Punch a- 
KAUBI bath. (1918) Pat. 8-8 Pat L.J. 156- 

48 1.0. 120-4 Pat. L.W. 116. 


'—Si. 3 (c) and 12-A —Debt tncurrad 
during disqualification—Fresh contract after 
removal of disqualification—Validity, 

In a suit on the basis of a handnote, after 
the death of a Bajah against hxa aon and 
grandsoDB, executed by the Bajah who waa a 
disqualified proprietor under the Aot, VI of 
1876, and waEf therefore, incompetent to enter 
into any contract involving him in any 
pecuniary liaMlity undec B. 3 (le) of the Act. 
Beld, that although the late Itajah luid 
ratified the aaid debta by execution of a 
handnote, the suit waa barred under Bf 19* A. 
of the Aot aa amended. B* 19-A waa a hair to 
the anit against the aona and* grandiona of the 


late Bajah also. {Jwala Prasad and Imam, 12^.) 
HANUMAN BUKSH V, TIEAIT GAKB6H 

Barain. 4 Pat. L.J. 1.0; 

(1918) Patras* 

-Sa* 8 and 19 — Mortgage—Proper^: 

outside Choia Nagpur—Liability ofpropfitior 
—Rights of Manager. 

A Manager of an Encombeied Estate 
appointed under the Aot and the Bevenae 
authorities in Ohota Nagpur has no jnriedia* 
tion to reduce the interest on a mortgage debt 
created by the proprietor of the estate on b 
property outside Chota Nagpur. The Act itself 
does not apply to the case. {Fletcher and 
Richardson, JJ.) JTOTI PBASAp SiNGB 
BAHADUR V , KUMUD NATH CHATTBBJBB, 

27 1.0. 626, 

-Sa. 8 and 22—Interest—Decree by 

Court—Potver to induce — Manager—JurUdie 
tion. 

The Manager of an estate under the Aot can 
out down interest already decreed by Oouit 
under 8. 8 of the Aot. If the Managar*! 
action was in good faith under 8. 8, qp/snit 
would lie for a declaration against him S j)vt if 
what he purported to do was not really author¬ 
ised by 8* 3, a suit would lie for a declaration 
that what he had done was outside the soope 
of the Aot altogether. (Boa and Coutts, JJ.) 
THAKUR PRASAD AURORA V. MANA¬ 
GER, Bababhum Encumbered Estate, 
PUBUDIA. 4 Pat. L.J* 821-81 1 0. 69- 

(1919) Pat. 888* 

-Si* 9 and 17— Poioars of Manager^^ 

Lease—Delegation of authority to Commisaianer 
—Powers of holder. 

Bo long as the estate is under the Manager 
under the Aot, the holder of the estate iaJkr* 
competent to mortgage, charge or lease pndec 
8. 8 of the Aot. The power to lease vests in the 
Manager and the mere faot that the sanjotiQD 
of the Commiaaioner was refused, does ne^in 
itself give the Dy. OommiBBionet power toginnt 
a lease without oonsnlting the Manager at all. 
B. 6 of the rules framed Ly the Lt-^Gcvpiiiini 
do^s not dispense with the funotions ot the 
Manager and does not empower the Dy* Oom- 
missioner to exercise the powers vested in ,tb6 
Manager by the statute, which, however, ate 
to be construed strictly. The power to graift 
leases given to the Manager by 8.17 of the Aot 
does not include the power to enter intd'- pm 
executory contract euoh as an agreement, to 

lease. {Millert O.J. and MulUpk, J*).. 8 

HAEUN CHAND «. RAJA RAM 

SINGH* 4 Pat* L.J. 980,-83 l;P. 

(1919, 




'4 



-S. 17—Lease of incumbered 

Sanefion of Commissioner—Orant to a 
company—Sanction fbrdease to imincoryoijWio 

company—Effect c/* ' * * 

Where it is affirmatively aetaMiihed thas a 
pcopoaed patni lease, transaoUpii. 
essential partioulaia has been eahotio 
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OHOVA iliePUil LiNOLORD AND TBMAMT 
PROOBOURB ACT (1 of 1879). 

Iho Oommiasioner it ia not neoeaaacy that the 
aotaal' deed by tahioh it ia oarried out should 
/!**** 8ubooittod lot his sanotion. Where 
the Oommiasioner purported to sanotion the 
grant of a patni lease to R. W. & Co., (s.e.) 
to a firm of individual men. but the lease was 
ultimately granted to R. W. &Oo., Limited 
(»• ••) to a difEarent and incorporated personal 
the change was a change in the essentials of the 
transaotipn. As it appeared however that during 
the negotiations R. W. Sc Oo. was understood 
by the parties to mean R. W. & Co., Ltd., the 
Question was one of misdesoription only and 
did not affeot the validity of the transaction. 
[Lord Shaw,) Bamkanai Singh v, Ma- 
THEWSON. 42 Cal. 1029 = 42 I A. 97- 

19 C.W.N, 585 = 17 M.L.T. 377 = 
30 I C. 55 = 13 A.L.J. 531 = 
21 C.L.J, 4i6 = 17:Boai. L R. 449 = 
3 L.W. 555 = 29 M.L J. 80 (P C.). 

OHOTA NAGPUR LANDLORD AND TENANT 
PROCEDURE ACT (I of 1879). 

——Tananf, holding over — Reasonable 
notice to quit necessary for ejectniBnt, 

Under Act (1 of 1879) a reasonable notioe to 
quit is neoessary to ejeot a tenant, holding over 
after the expiration of his period of lease ; what 
is reasonable notioe is a question of faot in 
each particular case. (Coxe and Teunon,JJ.) 

Narapat Singh v. Hangba Munda. 

111.C. 868 = 16 C.L.Js 30. 


-S. 10 (a) and (b) —C/toM Nagpur Ten- 

ancy {Amendment) Act, 8. I (3)—Occupancy 
holding, transfer in execution. 

A transfer in execution of au oooupanoy 
holding is binding on the raiyat unless it is set 
aside, 43 I.O« 173, rel. on. Such a transfer 
effected before the Tenanoy (Amendment) Act 
is not affected by 3. 10 (a), (6) of the Aot of 
1879 as amended by the Aot of 1903. {Chapman 
and Atkinson, JJ.) Qanpat Mahto v. 

GHOTAN Ram* 

421.0.887 = 2 Pat. L.W. 149. 


•Be* 21 and 24—Object of. 


Ss. 31 and 24 of the Aot have effected vital 
alterations in the law invalidating all private 
agreements. 8. 36, Tenancy i'Act, was framed 
to soften the rigour of the law on the landlords 
and not to prejudioe their position if the oon- 
teotion of the appellant were accepted. (Afoo^er- 

jee and Beachcroft, JJ.) Gajoo Mahato u. 
Cooke. 16 O.L.J. 422 = 16 I.O. 929 = 

17C.W.N. 430. 


Ss. 81 and 88—JDrcree— Ejecbneni 


Suit by^ryot for possession, 

A decree in favour of the landlord for rent and 
^eotmant agaiqet a ryot under Ss. 81 and 88, 
(jhota Nagpur Landlord and Teqant Procedure 
Act, does not terminate the tenancy. S. 31 
pcovides that no ryot shall be evicted except 
im eseoolion of a decree ; and in spite of t^ 
cyht^s mortgagee repudiating the mortgagor’s 


CHOTA NIGPUR LANDLORD AND TENANT 
PROOBDURE AOT (1 of 1879), 8. 123* 

title and attorning to the landlord, the ryots 
had yet a subsisting title. {Idoofcerjee and 
Beachcroft. JJ.) Madan Dasad t>. Apdul 
Rahman Khan. 21 l.G. 985. 

--Se. 37 and 144 —Revenue Court—Suit 

for arrears of rent^Appeal to Commissioner — 
Denial of title of plff,—Suit by tenure holder — 
Deft, inducted into land by proprietor —Sufesc- 
guent success of tenure holder—Tenure holder 
leasing land tj plff,—Suit for rent and eject¬ 
ment, 

S. held a tenure under B who unlawfully 
resumed the same. S thereupon sued for posses¬ 
sion, during pendenoy of which deft* was settled 
as a raiyat by the Manager under the Chota 
Nagpur Encumbered Estates Aot, who was in 
poBsessioQ of the properties of B.S. being nl- 
timately sucoessful, subsequently granted a 
lease in favour of the plff. who brought an 
action against the deft, in the Rev. Court for 
arrears of rent and ejectment. Held, that the 
decision of the lower appellate Court denying 
the claim for rent was a deoree as defined in 
Seoi 3, O.P.C* ^As after the suit being decreed 
by the firet Court, deft, appealed to the lower 
appellate Court under B. 144 and the appeal 
was allowed, the appellate deoree was passed 
under the Aot and therefore a second appeal 
lay. The suit was one for arrears of rent within 
Seo. 37 of the Aot and was maintainable in the 
Revenue Court. {Mookerjee and Beachcroft, 
JJ.) HIRANUND OJHA v , BAQHUBAR BlNGH. 

16 1*0. 904. 


Ss. 37 (8) and 42—Possessory suit 


Title suit—Jurisdiction, 

S. 37 (6) of the Aot refers only to possessory 
suits and not to title suits in which possession 
may be asked in pursuance of the declaration 
of title* S. 43 does not apply to such a title 
suit which is cognizable by the Civil Court. 
7 W. R. 136 ;*16 Cal. 741, rel. on. (Coxe, J.) 
Temwa Uraon V. Bam Uraon. 14 l.C. 34, 


-——s. 123 — Rent—Decree for—Exemption 

of portion of tenure—Sale of unexempted por¬ 
tion free of encumbrance—Sale proelamaiion — 
Apportionment of rent — Exempted and un~ 
exempted portion, 

A deoree for rent was obtained in respect of a 
tenure comprising several villages over some of 
which the judgment-debtor had created enoum- 
branoes by way of maintenance grants in 
favour of defendants. When the decree-holder 
applied for execution of his decree by sale of the 
tenure, the maintenanoe grantees applied for 
exemption of villages oomprised in their grants 
under S. 133 and an order of exemption was 
made by the Commissioner. Held, that not¬ 
withstanding the order for partial exemption of 
the tenure for sale, the deoree was to be execu¬ 
ted as a decree lor cent in respect of the unex¬ 
empted portion, and the effect of a sale of the 
nnezempted portion was to paes the property 
to the purchaser free of all enoumbranoes* The 
decree-holder was not bound to apportion the 
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-OKOfl MiePUR LANDLORD AND TBNANT 
PROOEDURB ACT (I of 1879), S. 123. 

Bent and he would comply with the provisions 
^ Bcng. Rent Recovery Act of 186« 

if he stated in the sale proolamation the yearly 
rent payable in respeot of the entire tenure to¬ 
gether with a remark that the villages named 
were exempted from sale under the order of the 
Commissioner. {Mookerj$e and Bsachcroft, 
JJ.) Madan Mohan Nath bahiDeov. 
Pkatap udai Nath bahi Dbo. 40 Oai. 623 = 

15 l.C. 812 = 16 O.W.N. 1024. 

-8. 123 (2). 

A Rent Court oannot in execution of a rant 
deoree sell, free of enoumbranoes, a part of a 
tenure. (Muiliclc and Jtuecla Prasad^ JJ,) 

Gobind Das Dubham Waite. 

38 l.C. 4S1 = (19I8) Pat. 383. 

-S. 124 and Choia Nagpur Tenancy Act 

iy B.C, ef 1903)t S. 55, 

Under 8. 124 of the Old Aot, a resumable 
under-tenure could not be sold but the right 
and title of the judgment-debtor could be sold 
aad the now Act made the rale applicable to 
all oases pending at its commencement so that 
a tenure sold on August 18th, 1903, conferred 
upon the purchaser only the right and title of 
the defaulting tenure holder. {Carnduff, J.) 
Dwarfa Nath v, PbaiiHAdbam. 

181 0.201. 

8H0TA NAGPUR TENANCY AOT (Y of 
1901), 

S*. 208 (1) and 211 (1)— R^nt dreree— 
Sale of portion—Whether valid-^Alternative 
relief. 

S. 208, Bub-seotion 1 of the Aot oontemplates 
the sale of an entire tenure and not of any 
share thereof, so that a decree-holder in a rent 
suit oannot bring to sale f of a tenure owing 
to the J share having been^exempted from sale 
under B. 211 (1) bat could treat the deoree as 
one for money and execute it in the Civil Court. 
16 I.O, 842 ; 40 Cal. 628, diet. {Mookerjee and 
Beaeherofl, JJ,) CHANDRA Nath v. Pruta- 
fudai NATH. 28 l.C. 198 = 18 C.lf.N. 170. 

---YI ef 1008. 

Remand --Appeal —Reviston. 

An order of remand by the Judicial Com- 
.miasioner of Ghota Nagpur in a oase tried by a 
Revenue Court is neither appealable nor tevisa- 
ble, as no provisions of the Civil Procedure 
Code have been incorporated in the Tenancy 
Act. iStepTien and MulliaU, JJ,) Bhakta 
IfAHTO V, UOIT NABAIN SlNGH DBO. 

28 1.0 . 890. 

- — Rsnf deeree^Sale ef properiy^Appli- 

ftahiliHt of C,P. Code. 

Sale of homeetead of a tenant, whieh was not 
part of hie holding, in execution of a rent 
deoree Ip governed by G.P.O. (Ohamier, O.J. 

^nd Shartuddin$ J.) Jagdiswab Dayah v. 

JCAUAll BAEAl. 1 Pat. L.v. 188- 

42 l.C, 8li-(191t)P9ft. 120. 


CHOTA NAfiPUR TENANOT AST (fI of 

1908), S. 11. ’ * 

* « 

- Bengal Rent Act (Z B.O. of 1859), S, 2 

— Under-raiyaU position Of, a/Ur ejeeimeni. 

The ejectment of an ooonpanoy tenant for 
non-payment of rent makes his under-zaiyat a 
trespasser liable to ejectment by the landlord ; 
and the under-raiyat oannot question the decree 
for ejectment against the ooonpanoy tenant, 
iSkarfuddin and Roe, JJ.) Bishbn Nabain 
Das V . Chandra Kanta Naik, ^ 

20 O.W.N. 1240=1 Pat. L.J. B48» 
37 l.C. 658=2 Pat. L.W, 48S, 

-S. 8 (11)—Forest prodvee—If includes 

live animals. 

The “forest produce'’ in 8. 3 of the Aot inoln^ 
des live animals. (IfuUtch and Jtoala Prasad, 

JJ.) Maharaj Bahadur 8ingh u. Gau* 

DAURI SINGH, 2 Pat. L.J. 821= 

89 1.0, 868=2 Pat. L.W^282. 

-S. 9t~-Classifleation of tenants tn, is 

not esshauitivs-^ Tenure holders with kbuht 
katU rights, position of, 

The enumeration of Glasses of tenants in B. 4 
of the Aot is not exhaustive and the fact that 
tenure holders had hhuni hatii rights did not 
exclude the possibility of their being temporary 
holders and liable to ejectment. (Jtoala Praiad 
and Ross, JJ,) JEO Lad v, Waeib Nabain. 

68 l.C. 764=2 Pat. L.T. 888. 

-S, i—Prodhani patta^Rights of holder 

— Ejeetment — Forum, 

Tbe holder of a prodhani paitah is not in the 
position either of a non-oooupanoy raiyat, or of 
an oooupanoy raiyat, but is a qUais servioe- 
tenure-holder, (i,e,) tenure holder of a kind 
but not one under tbe Ghota Nagpur Tenaney 
Aol. There is no pioviiion in tbe Ohota Nagpnr 
Tenancy Aot to justify a Court, oonstitnledttt 
hear suite under that Act, to eject a tenure* 
holder. {Chapman and Afktnson, JJ.) THB 
Tata Iron and Stbbd Co.!!v. Bagunath 
ICAHTO. 8 Pat. L.W. 199- 48 1.0. 72= 

(1918) Pat. 88. 

-8. 8—Cofi strueHon of leaie— Tenure 

holder—BmeuUon sale — PaUah—BaiyaU 

Where a paitah grants something more tlban 
the mere right to onltivate, in fact, where it 
grants all the rights liave and ezoapt the right 
to receive tbe rent payable to the snprvio* 
landlord, tbe grantee oomei within the dflflni- 
tion of tenure holder under 8. 6 of tbe Ghota 
Nagpur Tenanoy Aot. Therefore there ii no 
bar to the sale of his intereet in ezeeution 
of a deoree. {Mullich and Jwala Prasad, 

JJ.) Baikuntha Qorain V. GanGa FbasaD 
Tbivbdi. 70 

-8, ±i—Rmi for period priotia f0i- 

oaiien for regUiraiion, ^ ^ a ^ 

The transferee of tanure oannot recover .zis9 
and that no deoree can he paseed in hie fhvwr^ 
for the period prior to h^ appUeation 
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'I A. I 


9S09I lIMPIIB 
1908). 8.11. 


TBHANOT lOT (II of I OBOTA NAAPUR 

1908), a. il. 


Undloid (or leglBtration in hia offloa. (Holm- 
*wod andOamduff, JJ.) Anqnu Qhasi •. 
OHAITHU PATBAS. 

971.8. 805-19 O.W.N. 161. 


- ' 8^9 ' 

V . .u : 

TBNAN8T AOT (W of, , 

1^*.9 ' 


. . of Unur$-^Nec$$iity 

rtguiration. ^ 


landlord is aot entitled to reooTac from 
the tenent the rent dae between the date of 
transfer and the date of registration, (.^fibtnson 
«nd Jwala Pratad, JJ.) Zalika Bibi v. Kri¬ 
shna DayaIi Gir. II i.o. 778= 

2 Pat. L.V. 116. 


T ; ^ (4)—Beffiafrafiort of t$nurB — 

^urtfan of proof. 

Under 8. 11 of the Aot, where the plaintiff’s 
title to recover rent is questioned on the 
ground of non-registration of his tenure, the 
OHue is upon him to prove that he had got his 
name registered prior to the date of the suit, 
28 I.O. 844 distinguished. 1917 Pat. 63, 
dissented from, {Ooutts and Macpherson, JJ.) 

Dubhy Shiva sahay baic v, thakur 

SHIVA Bhanjan IjALIi. 2 Pat. L.T. 580 = 

01 l.G. 888 = (1921) Pat. 888 = 

6 Pat. L J. 677. 


"“""■■“S* sttit—rrans/sf* o/ ^sHures 

-^Effect 0 / noH-rogiHration under Beng. (?«ns- 
ral OZauMs Act (I of 1899). S. 8 (c)—TVhefhir 
payment of rent to superior landlord and entry 
»n Record of Rights amount to registration, 

PIffi. purchased a tenure on 28th May 1899, 
and thus were bound to have their names 
registered under the provisions of 8. 34 (1) of 
the Amendment Aot of 1903 ; they oould not 
recover arrears of rent from the fasli years 1317 
to 1320 in spite of the iaot that 3. 11 of theChota 
Nag. Aot. Ten. (1908) contains no provision for 
the past transfers. The repealed statute of 1903 
prohibited the plff. from exeroisiog his right of 
suit for rent by reason of 8. 8 (c), Bang, 
General Olauaea Aot (1899). Payment of rent 
to the superior landlord and bis aooeptanoe of 
the same and the entry in the Keoord of Rights 
do not suggest a preenmption of registration 
under the Ghota Nag. Ten, Act. The term 
“recover’' in ol, 4 of 8. 11 of tbe Aot of 1903 
means to recover legally, {Mullick and Atkin¬ 
son. JJ.) MuNSHi Ram Sahai v. Khbman 
Mahto. (1917) Pat. 68=38 I.O. 60= 

1 Pat. L,W. 871. 


—B, 14— Resumption of Jagirt annuls 

all sub-ienuree. 


Where a jagir is resumed in Chota Nagpur 
all the sub-tenures created by the previous 
jagiidar are annulled and become void. 27 G. 
166, foil. But land whereon a mine baa been 
sunk is expressly exempted from annulment. 
A tenure holder oannot oreate a sub-tenure to 
exceed in duration the sabsiatenoe of his own 
tenure. The delivery of symbolical poiaession 
iUT respect of a large parganah consisting of 
several villages of a large area of bakashi and 
zornit lands, has the same binding force against 


the judgment-debtors and 'hiTripiSe^tativea 
U.s.) the under-tenure holders whose encata- 
brances stand annulled under 8. 14 of the Aot 

(Adam«, J.) Maharaja PbatapUdai nath 
Sahi Dho «. Bhaiain Bundbbdas Kokb 

3 Pat. L.T. 618 = 24 Op. L.J. 279 = 

71 1.0. 099 = 1933 P. 76. 


Ss, 14, 208, 212— at fixed rates 
oan make a deposit. 


It is immaterial whether the right or 
interest of a raiyat is liable to annulment 
under Ss. U and 208 of the Aot. The words of 
the section are so general that they entitle a 
raiyat at fixed rates to make the deposit and 
have the sale set aside. {Mullxclc and Thorn¬ 
hill, JJ.) Panohanan Mahta V. Kanai 
mahto. 49 I.o. 193 (1)=4 Pat. L.J. 11 , 


^ aud 89— Occupancy rights- 

CuUivaison of lands in Thiha does not confer. 


Mere cultivation of the lands comprised in a 
thika does not confer an ocoupanoy or non- 
occupanoy right on a thekadar if prior to the 
theka he had no oonneotion with the lands. 

{Adami and BuckniU, JJ.) Rajnath Singh 
V. Wahid Khan. 

3 Pat. L.T, 107 = 1932 P. 28. 


-S, 26— Applicability of, 

8. 26 of Chota Nagpur Tenancy Aot was not 
meant to apply to enhanced rents by private 
agreement under the law in force at that time. 
{Mookerjee and Beachcroft, JJ.) Gajoo Maha- 
TO V. COOKE . 16 C.L.J, 422 = 

16 1 0. 929 = 17 O.W.N. 430. 


Ss, 36 and 21—Occupancy tenant 
Oontract for enhancement of rent. 


A kabuliyat which an occupancy tenant 
executes to pay enhanced rent is illegal and 
not binding upon the tenant under 8. 27. (Das, 
J.) JUQAD KiSHORE SAH U.*8HAMBU NATH 

Pande. 51 1,0. 27, 


8s. 41 and!— Under-raiyat —Suit for 
ejectment. 


An uoder-raiyat is distinct from non-ooou- 
panoy raiyat. Provisions dealing with tenants 
generally can be applied to under-raiyats. No 
notice in writing ie needed for terminating a 
tenancy of an under-raiyat as the tenancy ii 
ordinarily from year to year. (CAapwan and 

Mullick, JJ.) Guru Oharan Hajam v. 
SukdadHajam. lOOal. 888 = 

19 I.O. 888 = 17 O.W.N. 810. 


—— S. 41 Right of Thekadar to make 
zettlement—Grounds of ejectment of a non- 
occupancy tenant on surrender of ticca. 


A thekadar is entitled to make an ordinary 
settlement with tenants under the Aot and 
confer the status of non-ocoupanoy raiyats on 
them. The landlord on the surrender of Theka 
oan eject such a raiyat on tbe ground stated !». 
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CHOTA NAGPUR TENANCY ACT (Y1 of 
1908], S. 46, 

S. 41 and on no other ground. (Uhamitr^ G.J. 
and Sharfuddin^ J.) PlTAMBAR SiNGH v. 
Ehaja Kumhab. 39 I.C. 821» 

3 Pat. L.W. 338. 

--8. M-^Mortgage-^Subsequent surren- 

c—Not invalid* 

The provisions oontained in S. 72 of the 
Ghota Nagpur Tenancy Act are similar to those 
oontained in 8. 86 of the Bengal Tenancy Act 
with this difierenoe that the provisions ooo- 
tained in clause (6) of the Bengal Tenancy Act 
do not find place in 8. 72 of the Ohota Nagpur 
Tenancy Act, A mortgage, as distinguished 
from a sale is an inoumbranoe, and where the 
mortgage as in the present case was scoured by 
a registered instrument, if the Bengal Tenancy 
Act applied a surrender would have been invalid, 
unless it was made with the consent of the 
landlord and the mortgagee. That olause has 
been omitted from the Ghota Nagpur Tenanoy 
Act and the reason probably is that the legis* 
lature did not consider it desirable in the 
peculiar oiroumstances of the tenancy of the 
Ghota Nagpur to recognise the right of transfer 
in the tenants with respect to their holdings. 
This intention is also to be gathered from the 
lestcictiona imposed upon the tenants under 
Chapter VIII of the Ghota Nagpur Tenancy 
Act, namely, 8. 46. A raiyat is not permitted 
to transfer his holding or a portion thereof by a 
mortgage or lease for a longer period than five 
years to sell or make a gilt of bis holding by 
any contract or agreement. Be that as it may 
the absence of a provision similar to olause (6) 
of 8. 56 of the Bengal Tenanoy Act from 8. 72 
of the Ohota Nagpur Tenanoy Act leaves no 
power of surrender conferred by the section 
unhampered by the existence of any inoum¬ 
branoe over the property. It, therefore, logi¬ 
cally follows that in spite of a prior sale or 
mortgage by a raiyat he is free to exeroise his 
right of surrender of the holding in favour of 
the landlord, for under olause (2) of 8. 46 no 
transfer by a raiyat of his right in his holding 
or any portion thereof is binding on the land¬ 
lord unless it is made with his consent iu 
writing. A fraudulent surrender confers no 
right on the landlord. iJwala Prasad and 

Ross, JJ.) Ram Oraon v. Doman Kadad. 

2 Pat. 898=>4Pat. L.T. 862 = 
73 I.C. 209 = 1924 P. 100. 

—-Ss, is and 47 —Applicabiliiy oi-^Mort- 

gage before the extension of the Act to Manbhum 
is not within the provisions of siction, 

A mortgage bond of 4-10-09 executed in the 
District of Manbhum does not attract the 
provisions of Ss. 46 and 47 of the Ghota-Nagpur 
Tenancy Act inasmuch as the Act had been 
extended to the District of Manbhum in 
December, 1909. The mere fact that an instal¬ 
ment of the mortgage money is payable after 
1920 in pursuance of a compromise decree 
entered into after 1930 does not attract the 
pKOvieione of Bs. 46 and 47 of ihe Act. 


CHOTl NAGPUR 


1908), 8. 81. 


I? 


(Munich and Kulwant Saftap, JJ.) 
Chardba EUNDU V. Nilbatan, 4 tj', 

811 = 1 Pat. L*.R 217 = 11928) PirtJ^n 

2 Pat. 938 = 1913 Pr»ft. 


— - 8. iT—Bight of rainat in holding—' 

Mortgage—Order for sale after extension df the 
Act wholly illegal. 

> 

When between the dates of a preliminary 
and final decrees of a mortgage of propertiCB 
situate in the Manbhum, the Ohota Nagptit* 
Tenanoy Act ie extended to the ^area, 
of the mortgaged property in execution, by 
the Court is illegal. {Chitty and Teunon, JJ.) 
Lakshmi Bibi Kujrani V, AtAIj” Bghabi 
Habdar. 21 l.G. 117=40 bal. 881. 

-8. 47 —Not retrospective» 

8. 47 of the Act is not retrospective and.^p., 
suit can be brought to enforce a mortgage^ 
executed in 1906 by sale of the raiyati interest*; 
(Mullick and Jwala Prasad^ JJ.) Bbaja jjAL 
DUTTA Vs KENABAM PAIi. 80 1,0. 816- 

4 Pat.,L*J.411. 


-Ss. 47 and 231— Lim, Act, Art* 166. 

In execution of a mortgage decree, the mort¬ 
gaged property was sold and purchased by the 
decree-holder and the sale confirmed. More 
than one year afterwards the judgment-debtor 
applied to set aside the sale on the ground that 
under S. 47, the sale was null and void. HeM, 
that the application was time-barred nnddr 
8. 231 of the Act if not under Art. 166'-of the 
Lim, Act. (Sharfuddin and Rae,JJ.) NlLAMONI 
Gobwamiv. BOBAN Majhi. 1 Pat. L J. 488^ 

20 Q.W.N. 1213=32 I 0. 683» 

3 Pat. L.W. 87. 


-8. 47—Ob?6cfion to sale. 

I . 

An objection to the sale of raiyati right In 
execution of a mortgage decree under 8.47 
may be taken after the passing of the decree and 
the executing Court must determine the queer 
tion. 40 Gal. 534, ref to. (Chamier, O.J. and 
Jtoala Prasad, J.) JADHO MahtO v- . 

PrABANNA BHATTACHARJBE. rtfi 

IPat. L J. 83=84 I.C. 788- 

3 Pat, L.W. 399, 

•'I*; 

-Sb. 81 and ±11—Suit for rent—Plea of 

payment to third person’^Procedure. 

On tenant’s plea of payment to third party.. 
he should be made a patty under section 177 
and the suit decided after going into the ques¬ 
tion of the bona fide payment by the tenant. 
In rent suits, when plff. has obtained delive^ 
of poasessioa from the Oivil Ooott, aUd’ 
possession is recognised in the survey proowd- 
ings, he should be permitted to realise hie ishl 
leaving it to any third person who disptrtW 
plfi.’s title to bring a civil suit. {Chapman^Mn 
Jwala Prasad, JJi) Sundab ROY «. Hratt 

Mahto. 2 Pat. L.J. a88-« I.«. 


€OHVi MftfiPI 

IMS), s. sa. 
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St, 59i 834—Suit for arrears of rent 


Limitation, 

At aodec 8. 59 read with 8. 234 of the Aot 
MDk fall? doe on the last day of eaoh quarter 
of the Agcioultural year, a suit for arrears of 
rent should be bought within 3 years from the 
end of the Agricultural year in which the 
titaare become doe. But if a co-sharer landlord 
brings a suit for apportionment of rent making 
the tenant and the other co-sharers parties to 
the suit the right to recover rent is deemed to 
be in suspense till the date of decree in the suit. 
(Jwjala Prasad. J.) MiDNAPUR Zamindary 
Go. V . JAGANATH Saeangi. 99 I.C. 314. 

——Ss. 59 and 79— Lease of permanent 
i^nure^ Applicability, 

Ss. 69 and 79 of the Aot do not apply to 
oases of permanent tenure and therefore a 
stipulation therein that the lease is liable to 
be cancelled for non-payment of rent is a valid 
stipulation. {Ohavman and l^ewboulct, JJ.) 

Nayan Singh u. ajit Lal, 

20 l.G. 294 = 17 G.W.N. 1068. 


^ Si. 64 (8), 67 — Wailure to eject — 

* Korkardat * — Occupancy rights, in kotkar 
^iv 0 s him lands. 

Where a landlord fails to eject a 'Korkardar* 
within 2 years from the time when the latter 
commenced to convert lands into the 'Kotkar,' 
the consent of the landlord to the conversion 
will be presumed under 8. 63 (3) of the Aot 
and the Korkardar acquires under 8- 67 an 
occupancy right in the lands from which he 
cannot be ejected. {Coutts and Macpherson, 
JJ.) PARASHBAM V. Pbatab. 

68 l.G. 788 = 2 Pat L. T. 635. 


Ss. 64 (3) and 67 —Occupancy rights— 


Acquisition of by trespasser. 

Delta, wrongfully obtaining posseesioD of 
land settled on plff. by Government converting 
it to Korkar land, and holding it over for 
more than 20 years and then obtaining settle¬ 
ment of it from Government become occupan¬ 
cy tenants of that land and cannot ba ejected 
by plfE. {Atkinson, J.) Rahamali Kalal v. 
Chintamon Kumar, SB l.G. 478. 

S 68—Decree, meaning of. 


The word “decree” in 8, 68 should not be 
read with the expression “passed under the 

Act.*’ {Teunon, J.) Bhodanath Manual v. 

CHOTA GUNaEAM MXGHI. 28 I.C. 407. 

-Si. 71 and 2±1—Bigh Court—Ordtr 

under S. 217— C. P. Code. 8. 115—Gouf. of 
India Act (1916), S. 107— Interference. 

A landlord turned out a transferee of a Don- 
transferable holding in Obota Nsgpur as a tres¬ 
passer and the latter was restored to possession 
by Deputy Commissioner. The landlord moved 
the High Court under 8* 115 of the C.P. Code 
and under 8. 107 of the Govt, of India Aot. 
In oases falling within S. 217 of the Act where 
the Iiegislature has deliberately placed the 
powet of revision in the hands of the Revenue 


authorities, the High Court should not usurp 
that power until it has been ehown to be 
abueed. (Sharfuddin and Rot, JJ.) UDHAB 

*’• Bibi kuabani 

8 Pat. L.W. 281 = 48 I.C. 983 = 8 Pat. L.J. 148’. 

V, ~ Ghatwali unure. 

habiltty to sale for arrears of rent—Qovt's. riqhi 
to nominate ghatwal. 

Where the tight of nomination of the ghat- 
wal rests with the Govt, and not with Rajs a 
ghatwali tenure oannot be sold in execution of 
a deotee for arrears of rant. 9 Cal. 187 foil 

(Mullick and Atkinson. JJ.) Midnapobe 
zemindabi Co., Ltd u. ajambab Bingh 

1 Pat. L.J. 601 = 
36 I.C. 968 = 2 Pat. L.W 427, 

264 (8)—Z)£ct. 

Slow under S. 87— Sicond appeal. 

There is no seoond appeal to the High Court 
from a decision in a suit under 8, 87 of the 
Aot. The word ‘decision’ in S. 87 is not 
synonymous with a “ decree ” and therefore 
8.100 of the C.P. Coda does not apply to the 
decision of an appeal under 8. 87. 40 l.G. 891 
not foil. ; 39 I. C. 241, foil. {Coutts and Sultan 
Ahtnad^ JJi) JAGDESHAR DAYAIj Sinqh w 
Bhaqdi Mahton. 9 Pat. L.J, 697 = 

68 I.C. 484=1 Pat. L.J. 708 = 

(1920) Pat, 302. 

7”„ ^27 and n2-Entry in Record 

of Rights Effect of — Jurisdiction of Civil 
Court* 

Entries in Record of Rights are oorreot until 
disproved, if the Record is made by notifioa- 

oonoluaiva proof 

L Notifioation under 

8. 127 of the Aot. The rights and obligations of 
tenants with reference to landlords, onoe they 
are as oar tamed, oannot be questioned by anv 
Civil Court, [Atkinson and Dass, JJ.) Shaiba 
Prasad u. Golam Manjhi. 

80 I.C. 434= (1919) Pat. 147, 


--—S.81, cl. (n)— Scope. 

8. 81 (n) does not include ooal contained in 

a mine not yet opened but only minerals lying 
on the surface of the soil which may be taken 
by any person whether tenant or not. 
(Mookerjee and Holmwood, JJ.) Ram Nabayan 
8INGH V.Krishna Chandra. 

17 C.W.N. 408 = 17 I.O, 490 = 17 C.L.J. 289. 

-Ba. 83 and 87—Mundari Khuntkati- 

dari tenant- 

A Settlement OflQoer has jurisaiotion to 
record a tenant as Mundari Khuntkatidar, in 
a settlement proceeding, under the Act,’on 
deciding a dispute between the tenant who 
claims to be a Mundari Khuntkati tenant and 
the landlord who eays he is not. although 
there is no suit between the parties under 8 87 
of the Aot. {Chatterjee and Mullick, jj ) 
Jogkhoba Nath day v. Goub Bimgh 
MUBA. 84 I.C. 88S-80 C.W.M. 882. 
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GHOTA MAOPUB TIMAHGT ACT (T1 of 
1901), S. U. 

-S. 81 {Z)^Bntry in-record ©/ right — 

Evid4ntiary value of^^Admissian by ApprilaU 
Court, 

An entry in the record of rights has only a 
presumptive value under S. 64, ol. (3) and an 
AppeHate Court is not bound to reoeiva in 
evidence the record of right published after the 
institution and deoision of the trial Court. 
(Adami and Bueknill, 33.) RAJNATH SlNGH v. 
WAHID Khan. 3 Pat. L.T, 104^1922 P. 28. 

--Sb. 87, 268 and26i (8)—Judicial Cow- 

misitoRir htaring appealt in cases under 8, 87 
if Revenue Officer—Order net modiAable by 
nuit in Civil Court —Bes judicata. 

The Judicial Commissioner by virtue of his 
appointment under B. 264 (8) performed the 
functions ol a *' Revenue Officer ^vithin the 
meaning of 8. 258 in disposing appeals from 
decisions of Revenue Officers under S. 87. The 
decision under 8. 87 is a bar to the trial of a 
sabseguent suit in a Civil Court for the same 
relief but the party who is in possession can 
defend his title in a suit for resumption of the 
tenure. {Bolmwood and Wabnsley, 33,) THE- 

KAIT, GANESH NABAIN V. MAHARAJAH 

PROTAB Udai Nath. 

43 Oal. 136»19 O.W.N. 908*- 
31 1.0. 601=«28 0.L.i. 118. 

-Si. 87 and 224—Order under if open 

to second appeal. 

An appellate order under 8. S7 of the Ohota 
Nagpur Tenauoy Act is not open to second 
appeal. {Stephen and Coze, 33,) Raqhubib 
SAH i V, Protap udoy nauth sahi dbb, 

39 Oal 261-16 C.V.N. 294- 
13 I.C. 193»ia C.L.J. 148. 

-8, 88 —Record of righte—Presumption 

ef cerreetness—Rebuttal—Proceedimgs leading 
to final record are admieoible. 

The presumption of oorreotness about the 
entries in a Record of Bights arises only vrith 
the finally published Reoord of Bights, but to 
rebut the presumption the proceedings which 
resulted ip the final reoord such as a draft record 
on what took place at the attestation stage are 
admissible in evidence* {Miller, C.J., and 
Kuiwant Sahay, 33.) CHAND Ray v, Bhag- 

WATI CHABAN GOSWAMI. 

2 Pal. 814-1924 P. 248. 

-Sb. 87 and 224 (2) — Decision, under is 

not a decree—Second appeal doee not lie. 

Under 8. 224 (2) there is no second appeal to 
the High Court from the decision of the Judicial 
Commissioner passed in an appeal from a deci¬ 
sion under 8. 87 of the Chota Nagpur Tenancy 
Act. A decision under 8. 87 is not a decree and 
no appeal lies to the High Conrt under the O.P 
Code. 5 Pat, L.J. 697 ; 16 C.W.N. 296. foil.; 
40 I.C* 891i not foil. (Das artd Bose, 33,) 

POUJDAR SAHU V. NBICA BHOGTA. 

4 U.P.L R. (Pal.) 28-68 l.G. 286-6 Pal, 
L.J. 6l4-(i92a) Pat. 109-19SS P. lU. 


CHOTA NAOPOK TEMAHOT ACT if! iT 
4908), B. 88. 

-Si, 87 and 288 — Decree of Eeveesue 

Court—Finalitfy of. 

Though S. 258 of the Chota Nagpur Tenadoy 
Aot has the object of eeouring to some extent - 
finality for any order or decree of any Dapnty 
CommisBloner or Bevenne Officer in any init 
or proceeding under, inter alia, 8. 87, the aao- 
tion doaa not say, as it might have done that no 
Conrt shall try any isflue already decided by- 
such a decree so aa to bar a defendant in a snil 
bronght against him from raising the issue. 
{Miller, Q. 3, and Jtoala Prasad, J.) MAHA¬ 
RAJA Frataf Udainath Sahi Dbo «. GAn- 
asH Narain BAhai. 

70 I.C. 232-(1921) Pal. 199. 


-S. 87 —Second appeal-Limitation Aeti 

8, 14 — Deduction of time spent on appeal to- 
Commiisioner, 

No second appeal lies to the High Conrt 
from the deoision of a Judicial Oommissioner 
passed on appeal against the dsoision of a' 
Revenue Officer under 8. 87. 39 Cal. 24, foil. 
“Deoision” in the Chota Nagpur Tenancy Aot 
does not mean “decree” as used in B, 100 of 
the C. P. Code. Where the three months* 
provided for a suit under S* 67 of the Aot 
having expired, the plff. sought to exolude 
the time taken up by a previous applioation 
under 8. 89 followed by an appeal to the Com* 
missioner ; Held, that though the appeal to the 
Commissioner was incompetent, the Settlement- 
Officer had jurisdiction to entertain the appli¬ 
cation under S. 89 and the period during, 
whioh the application was pending before the^ 
officer could not be excluded. iCouiti and 8uh 
ton Ahmad, 33,) Thakur Jagadbshwae 
DAyaii Singh v. bhagdi mahtou. 

1 P«t. L.T. 709-(19a0) Pal. 802» 
58 I.C. 484=8 Pal. L i. 697.. 


-—S. 87 —Second appeal. 

In a suit nnder 8. 87 filed in the Bevenne 
Court for a declaration that an entry in the^ 
Record of Rights is wotng and that the lands 
are the Zerait lands of the plfi. and that the 
deft, has no right of occupancy therein, a < 
second appeal oan be made to the High Court 
from the decision of the Judicial OommissionBr 
in appeal. iMullick, J.) IjAD Man NAIE a,- 
KANHAIYA lad Pandhby 40 I.C. 891, 

-S. 88— Ijaradar—Lease of the eniuro 

moMsa’~^Inclusion of man lands — Notice to 
quit—Necessity for. 

Where the deft, got ijara of a mausa inolnd- 
ing the man lands from 1291-1296 F. ww 
having also remained in possession from 7397-- 
1305-F. he got another ijara from 1306-131S 
and a fresh ijara from 1314-1323, and the pin*- 
who was lessee of the entire mauea brought •' 
suit iu ejectment against the deft, who aia 
not give up his possession over the man lanoB 
in whioh he set up a tenancy and 
notice to quit before ejectment, flew# I®***' 
the deft- oonld not claim any sort of tenancy m 
the fMon lands, and on the expiry of hie egarmr^ 


aaiiA 


orviL DiassT, mi—isaa. sea® 


OHOn liaPOR TIHINGI lQT(yt u 

1908), 8. 91. 

h6 WM nol enlilled to retain poeseaaion of 
them,—he heving neither an oooupanoy nor 
non*QQonpanoy right therein; and that no 
notioe was required before the suit for ejeot- 
ment was brought. The man lands having bean 
held as remuneration (or the oolleotion of 
rents, ^hen the period of the ijara expired, the 
ijarc^ar was bound to deliver up posseBsion of 
the subject of the ijara, not only the lands 
held by the tenants but also the man lands. 
160.D.J. 30, dist. (Couffsand Maepherson, JJ.) 

Ohiou Ohaudhuri V. Bbimabya Ohand 

MONl DBBYA. 69 1.0. 693» 

2 Pat L.T. 777. 

-S. 91 (1)—Scope of* 

A plaintiS oan obtain relief under B. 91 (1) 
only when waste or damage has actually been 
Qomzritted and even then he oan only prohibit 
the oommisaion of further waste or damage 
and cannot obtain an order foe injunotion or 
for the appointment of a Receiver. 8. 91 (b) 
does not refer to suit when the status of the 
tenant only comes up for oonsideration. S. 91 
does not authorise the dismissal or the suit 
but only adjustments pending the final publi- 
oation of the Record of Rights. 8 Qal. 423 ; 
7 Bom. 169 ; 34 Cal. 305 ; 16 C.W.N, 925 ; 

31 Bom. 361 Oona. (Mookerjee and Holmwood, 

JJ.) RAIM NARAYAN SINGH V. KRISHNA 

CHANDRA Ghose, 17 G.W.N. 408 = 

17 I.G. 490 = 17 G.L.J. 239. 


-S. 132—RfiZafea only to Khuntkatti 

lands. 

The provisions of B. 132 of the Ghota Hagpur 
Tenancy Aot relate only to Khuntkatti lands, 
and under S. 84 (3) a ceocrd of rights, is not a 
oonoluslve proof of any tenancy right. {Adami 

and BucknUl, JJ.) Rajnath Bingh v. 
Wahid Khan. 3 Pat. L.T. 107=- 

1922 P. 28. 

-S. 139—Sttif to eject non~occupancy 

rights holding over does not lie in.Civil Courts. 

A Deputy Commissioner, and not Civil Court 
oanitake into oonsideration a suit for ejeot- 
ment of noa-oooupanoy rights holding after 
thejeaso is over. {Miller^ C.J. and Foster, J.) 
Mt, JAGESHWAR KOER V. TIIiAKDHARI 
BINGH. 2 Pat. 746 = 

77 I G. 987 = 1924 P. 267. 


---Ss. 139 and 231 —Suit by auction pur- 

ehaser for delivery of possession —C.P. Code, 

S. 47. 

l^either Aot X of 1869, nor Aot VIII of 
1865. nor the Ghota Nagpur Tenancy Aot, has 
enacted that the provisions of the C.P. Coda 
should apply to the suits or the decrees obtaloed 
under those Acts ; therefore B. 47 of the O.P, 
Code does not apply to deoreea passed and 
executed and sales held under the Rent Aot 
(X of 1869). 31 Cal. 438 and 38 Cal. 368. foil. 
(Millet G.J- and Jwala Prasad, J.) Bridhab^ 

SIBDAB W. JAGBSHWAB BINGH. 

4 Pal;; L.J, 716»S2 1.0. 711>-> 

119191 Pali 8M. 


GHOTA MA8PUR TBMANCT AOT (TI of 
1908), 8. 180. 

-Si. ISO (2), 61 (2) and 61 (8)—Suif fo 

correcf entry 4n Record of Rights does not bar 
'—Commutation of rent by Rev. Officer. 

In the finally published Record of Rights, it 
was entered that the rent was payable in kind 
and also small cash payments in addition. 
The tenants applied for the commutation of 
the rent. The landlord sued in the Civil Court 
for a deolaratioQ that the rent was payable 
wholly in oash. The Revenue Officer during the 
pendency of the oivil suit allowed the commu¬ 
tation. JEfeld that the Revenue Officer’s juris¬ 
diction was not ousted by the institution of 
the suit in a Civil Court and that the 
suit was barred by B. 139 (2). {Jenkins, C.J, 
and N.R, Chatter jee, J.) Rakhad OhAndba 
Ohattbbjee V, Baji Banthad, 

23 C W.N. 872. 

-Si 139, 01s. (2) and (4)—Swif for ejec 

ment^Jurisdiction of Civil Courts. 

8. 139 (2) and (4) do not bar jurisdiotion 
of Civil Courts in a suit under the provisions of 
general law for ejectment of an under-raiyat by 
a raiyat, (Tsunon, J.) Bhola Nath MAN- 
dad V. Chhota Gunaram Mighi. 

23 I.G. 407. 

■ ——S, 139 (8)—Swif for rent—Homestead 
land--Orops on part of land—Civil or Revenue 
Court—Ghaiwali property including agricultu¬ 
ral landt 

Where rent is claimed in respect of Busies or 
homestead land, the mere ciroumstanoe that 
orops have been grown on a part of the land, 
does not change its character. Such a suit ia 
nob one for arrears of tent due on account of 
agricultural lands and is cognizable by the 
Oivil Court and not by the Revenue Courts, 
although the Bustee land forms part of a 
Ghafwaliproperty including agricultural land. 
{Mookerjee and Holmwood, JJ.) Midnapdr 
2EMINDARI Go.. Ltd. V, Muktaeebhi Dasi 
40 Cal. 402 = 16 I.G. 776 = 17 C.W.N. eis'. 

- S. 139 (5)— Application, meaning of, 

“ Application ” in S. 139 (5) is not inter¬ 
changeable with “suits”. The distinction 
between applioation and suit is recognised by the 
Aot. {Woodroffe and Carnduff, JJ.) Khitra 
Nath v, Peru Bairi. 13 G.L.J. 250= 

9 I.G. 478 = 18 C.W.N. 387. 

-S. 139 (6)— Suit for recovery of posses¬ 
sion by headman — Maintainability, 

S. 139 (6) of the Aot bars only a suit which 
relates to agrioulbural land and is instituted by 
the headman of a village as such, butr has no 
applioation in a suit for recovery of posses¬ 
sion on declaration of title. A raiyat with a 
right of oooupanoy in his agricultural lands, 
who is at the same time the rant oolJeotor of 
the village and is remunerated as such does 
not lose his right* of oooupanoy. (Mookerjee 
and Beaeherofi, JJ.) Dubga Pbosad Singh 

V, HABl RAU MAHT0> 19 Q.W.]|. 578- 

23 LG. 886;-21 0«L.J, 628,. 
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OHOTA NAGPUR TEMANOT AOT (VI of 

1908), S. 139. 

S. 139 (6) and (8)— Prodhan—Suit to 


ej$et — Forum, 

8. 139 (6) of the Aot confers jurisdiction on 
the Deputy Oommissioner to deal with disputes 
as between parties claiming the office otprodhan 
coupled with possession of land attached to 
such office in a civil proceeding between parties 
other than landlord and tenant, which would 
otherwise apparently be outside the scope of 
the *Aot. A suit to eject a prodhan is not 
clearlyewithin this sub-section nor under sub¬ 
section 8. The Deputy Oommissioner has, 
therefore, no jurisdiction under the Aot to hear 
such a suit. {Chapman and Atkinson, JJ.) 

Tata Iron and Steed oo., Ltd, v, Raghu- 
nath Mahto. S Pat. L.W. 199= 

49 I.G. 72 =(1918) Pat. 65. 

' —S. 137—Ex parte decree. 


A decree which has actually been passed 
ex parte is an ex parte decree though it does not 
appear as such on its face. A rent decree 
passed against several tenants, one of whom 
only appeared and admitted plfi.’s claim is ex 
parte against the other tenants. (Coutts and 
Macpherson, JJ.) Shyam Nabain Singh' y. 
SIWGHABAN Sahu. 2 Pat. L T. 734 = 

62 l.G. 886 = (1921) Pat. 345. 

-S. 177— Applicabilitp-^Suit for rent — 

Plea of payment to third party, 

8. 177 of the Aot applies when a right is 
claimed by or on behalf of a third person. 
Where in a suit for rent, the defendant pleads 
payment to a third party, but the right to 
receive payment is not claimed by or on behalf 
of such third party, 8. 177 does not apply and 
the third party need not be impleaded in the 
action. (Das and Adami, JJ.) BADKI LAD 
V. SUBENDBA NATH ROY. 1 P 235 = 

69 l.G, 858 = 1922 P. 480, 

-S, 177— Applicability—Suit for renf— 

Plea of payment to third person, 

A right to receive rent can only be claimed 
by or on behalf of the person entitled to receive 
it and not by a person who is under an obliga¬ 
tion to pay it. Where therefore in a rent suit, 
the tenant pleads payment to a third person, 
and such third person does not intervene. 
Si 177 of the Aot does not operate. 57 I.C. 28, 
foil, {Coutts and Ross, JJ.) Ghuba Manjhi 
V. Pbobodh Chandra Mozumdar. 

S Pat. L T. 131=6 Pat. L J. 603 = 
64 I.C. 1003= (1922) Pat. 54 = 1928 P, 55. 


S. 177—(Scope. 


S. 177 does not bar a suit where the tenant 
pleads the right of a third person as landlord 
nor is plff. bound to implead suoh a person. 

(Das, J.) Budhan Singh v, Mawad Kadi- 
OHABAN Singh. 57 l.C. 28 = 

2 U.P.LiR. (Pat.) 190. 

———Ss. 177, 218 and 22i—ReHi siMi— 
Appeal^ Claim of third person. 


GHOTA NAGPUR TENAHOT ACT 
1908). S, 208. > 

Aniappeal from rent suit in whiidino questioa 
of title is decided, lies to Deputy CommiasioneE 
and not to Judioial Oommissioner. iChaptnan 
and Atkinson, JJ,) LACHMI Nabayan v‘ 
Thakub Hari. 90 I.C. 712=4 Pat. L.J. 168. * 


-€‘ 




S. 178 (2) and (8)—Rewf decree~^ 
Enlargement of time to pay—Application mads 
after ext cation—Power of Court to grant lime. 

In respect of a decree for rent passed under 
8. 178 (2) of the Aot, Court executing the decree 
being the Court whioh had tried the suit and ^ 
made the deoree, baa power to grant an extent 
sioD of time and thus in a manner to alter the 
deoree even after the expiry of the period pre¬ 
scribed in the decree in conformity with sub- 
8. (2) and even after the deoree holder had 
applied for execution. 17 Cal. 1, l7 0al. 619, 10 
I.C. 268, rel, {Mookerjee and Carnduff, JJ.i 
SURN4MANBINGH v, SHAM CHARAN OHDAB. 

16 C.W.N. 1090 = 15 1 C 689= 

16 Q.L.J.:520. 

-;—S. 178 (3 )—Power to extend time—Not 

exercisable after execution prcceediytge are closed 
— Order of extension is appealable. 

The power under 8, 178 (3) of the Aot to ex¬ 
tend time for payment of arrears of rent can 
be exercised only so long as the whole deoree 
is not satisfied and cannot be exorcised alter 
execution proceedings are closed. An order 
under B. 178 (3) ol the Aot relates to the exe¬ 
cution of the deoree and an appeal from that 
order lies to the Court in whioh an appeal from 
the decree lies. (Jwala Prasad and Adami, 

JJ.) biseswab Sahu v. Muhammad, 
ZAlNUD. 6 Pat L.J, SOO* 

63 I G. 779=11921 Pat. 195. 


S 191 (2)— Landlord's rights. 


A landlord who has obtained a deoree for rent 
of a tenure under the Aot may proceed at once 
to execute it against the person of the tenanti 
Ha is not bound to put up the tenure to sale 
in the first instance. The warrant of arrest so 
taken out has the efieot of staying prooeedings 
for the sale of tenure. 8. 191 (21 of the Aot 
does not apply. (Holmwood and Walmsleyt 
JJ.) Thakub Madan Mohun v, Mahabaja 
Pbatap Udai Nath Sahi Deo 

34 l.G. 22 = 20 C.W.N. 111. 


■S- 208 (2 )—Execution of rent decree. 

A warrant for the arrest of a p^rs^n against 
whom a deoree for rent has been obtained, has 
the efieot of only staying thf^ proceedings for 
sale of the tenure and neither 8 208 nor 8. 199 
has any application to the case (Holmwood 
and Wdlmsley, JJ.) MADAN MOHUN v PBA¬ 
TAP UDAi Nath 8ahi Deo. h4 I.C. 22= 

20 O.W.N. 111. 


—Ss. 208 and 209 (b>—S a/e certiflcaie--"^ 
Order — Appeal — Bengal Bent Recovery Act, 

1 . ,j 

No appeal lies to the* High G^urt from an 
order of a Deputy Golleotor directing the iesne. 

* j 
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CHOTI RIGPDR TBNJLNOY ACT (¥1 of 

1908), S. 810. 

of a Bale oertifloale under 8. 908 read with S. 11 
ol the Bong. Bent Reoovery Aot, nnlesa the 
ocdeE ia one paesed after decree and relating to 
the ezeoution thereof. The phrase confirma¬ 
tion of sale” in 8. 309 (a) must refer to the 
completion of the sale proceedings by deposit of 
the balance of purchase-money under S. 11 of 
the Beng. Rent Recovery Aot. The practice of 
confirming sales held under the Ohota Nagpur 
Tenancy Aot is not warranted by the Aot. 
(Couffs Troffet* and Sultan Ahmsd, JJ.) LaIi 
NiiiMani Nath Sai Deo v. Rai bahadub 
BaIiDEO Das. S Pat. L. J. 101a> 

1 Pat. L.T. 146 =>85 1.0. 27 => 

2 U.P.L.R. (Pat ) 6g»(1920) Pat. 13. 

-— a. 210 (2) — Scope of, 

8. 210 (2) applies whether or not the decree- 
holder baa proceeded under 8. 208, If in ezeou¬ 
tion of a rent decree an application for sale of 
the entire holding is refused, the decree-holder 
can ask permission from the Deputy Gommis- 
sioner to proceed against the other properties of 
the judgment-debtor. Even if one of the judg¬ 
ment-debtors pays a portion of a joint deoree, 
he remains jointly liable with the others for 
the balance. {Mookerjee and Garnduff^ JJ.) 
JfiGAriNATH 8AHAI V. RAM NABAIN. 

12 l.Q, 599. 

-Si. 211 and 270— Execution of rent 

decree^ Objection by transferee from tenant — 
Appeal, 

No appeal lies to the Deputy Oommissioner 
from a deoision of a Deputy Oolleotor under 
B, 211 of the Aot.’If a Deputy Colleotor whilst 
ezeroising the delegated powers of the Deputy 
Oommissioner, fails to ezeroise a juriediocion or 
usurps a juriadiotion, then the Deputy Com¬ 
missioner has power to order him either to 
azaroise that jurisdiotion or to refrain from 
ezeroising it as the oase may be. The same 
rules apply in the case of the Oommissioner 
and the Board of Revenue dealing with acts 
performed by the Deputy Commiseioner. 
Where the oiroumsfcanoes of the oase show that 
there had been recognition by the landlord of 
the tenancy of the objeotori there is suffioient 
reason for not having the transfer registered 
under 8. 211. [Miller, ri.J., and Das, J.) 

TiKAiT Ganbsh Nabayan Sahi Deo v. 

CHANDU MISTRI. S Pat. L.J. 468 = 

88 I.C. 268 = 1 Pat. L.T. 729. 

————8. 212— **Claims”, meaning of —Safe 
setting aside of "Court, duty of—Sale in execu¬ 
tion of decree—Right to deposit purchase-money 
— Jurisdiction to determine the right—Appeal, 

if lies. 

The word **olaim&” in Section 212 is used in 
the sense of asserting that a thing is one’s own 
01 affirming one’s poesession over it. A sale is 
not set aside by mere statements* A person 
claiming to hold dar-mokarari interest in the 
tenure sold in ezeoution of a decree, claimed 
to be entitled to deposit the money under Sec¬ 
tion 213. His application being rejected he 


OHOTA NAGPUR TBMANQT AOT (¥I of 

1908), 8. 216. 

appealed to the Judicial Oommiaaioner. Held, 
the appeal lay to Judicial Oommissioner. 
(Chamier, O.J, and Sharfuddin, J.) PancHA- 
NAN MAHTO V. KUNAI MAHTO. 

2 Pat. L.J. 158 = 87 I.C. 891»(1917) Pat. 97. 

-S. 218 —Execution of rent decree — 

Court cannot exempt portion of property from 
sale—Legality of—Right to set aside sale. 

Where in ezeoution of a decree fur arrears of 
rent, the holding of a tenant is put for sale, the 
Court has no power to order that a portion of 
the property shall beezempt from sale. Where 
therefore such an order was made and in pur¬ 
suance of it a sale is held and the property is 
purchased by the decree-holder it is open to the 
judgment-debtor to bring a suit for setting aside 
the sale and his remedy is not confined to an 
application under 8. 213 of Ihe Ohota Nagpur 
Tenancy Aot. {Coutts and Das, JJ.) KUMAR 

Ramyad Singh v. Chhedia barhi. 

1 Pat. 750 = 4 Pat. L.T. 439 = 
71 l.G. 345 = 1928 P. 64. 

-Ss. 213, 263 and 230— sale — 

Application to set aside—Death of party — Sub- 
stitutionnot applied for within time—Applica¬ 
tion abates. 

An application to set aside a sale held in pur¬ 
suance of an application for the ezeoution of a 
decree is not an application for execution of a 
decree and order. Therefore, If on the death of 
the person who presents suoh application no 
steps are taken within the time allowed by law 
for substitution of namep, the applioatiou 
abates. (Dfls and Adami, JJ). LadNiemont 
Nath Bahi Deo v. Mahabaj protap Udai 
Nath 6ahi Deo. 1 Pat. L R, 35 = 

4 Pat. L.T. 367 = (1922) Pat. 368 = 

2 Pat. 243 = 1928 P. 29, 

-Sa. 213 and 215— Execution sale — 

Application to set aside—Refusal to summon 
witnesses — Revision. 

a 

A person applied under S. 213 to set aside a 
rent sale on the ground of material irregularity 
and inadequacy of price and applied for sum¬ 
monses on a number of witnesses. The Deputy 
Collector refused to issue summonses on the 
witnesses on the ground that they were not 
necessary. Held, the High Court ought to 
interfere under 8. 1I5 of the O.P. Code or 
under S. 107 of the Government of India Aot 
because there has been sometbing in the nature 
of a denial of the right of fair trial. Per 
Mullich, J.—8* 215 of the Ohota Nagpur 
Tenancy Aot is wide enough to make an appeal 
competent in the oase, {Mill-r, C J. and 

Mullich, J.) Lad Nidmani v Us^i Nath. 

(1919) Pat. 60 = 49 1 G 859 = 

4 Pat L J. 371. 

-Sb. 215 and 212—* Relating to execu^ 

tion thereof ’—Nature of proceeding, 

“ Relating to the ezeoution thereof ” inoladeS'' 
order about payment for getting a sale aet 
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OHOT& NiGPOR TENANOT ACT (YI of 

1908), 8. 217. 

aside. A person merelj^ alleging a lawful title 
in him. may apply to have a sale set aside under 
3. 212. The pcooeeding under this eeotion is a 
summary one. {Mullickt PANOHANAN 

Mahata V, KANAI Mahata, 36 I.C. 829. 

-Sa. 217 and 227, 22%—Eent swit—Ex 

parte dtcret—A'pplicsLtion to set aside^-Dis- 
missal—No appeal lies, 

A suit for rent was tried by the Dy, OoMeotor 
aa Dy. Gommisaioner and was deoteed ex parte. 
An application to set aside the decree was 
dismissed in default and a further applioation 
for restoring the previous one was also dismis¬ 
sed. In an appeal to Dy, Commissioner who 
sat aside the decree and remanded the suit lor 
re-trial. Held, on revision that (1) the seoond 
applioation is incompetent not being provided 
for in the Act, (2) that no appeal lay to the 
Dy. Commissioner against the order dismissing 
the applioation and therefore the Dy. Oomr.’s 
order setting aside the ex parte decree was 
invalid but could not be revised by Rev. 
authorities under 8. 227 but the High Court 
oould revise the order and set it aside, if illegal. 
{Mullick and Jwala Prasad, JJ.) MUNSHI 

Lai* Chaudhari v. Nidhi Ram Dutt. 

60 I C. 175 = 3 U.P L R, (Pat). 13. 

- —S. 218— Bent suit for less than Bs, 100 

—Second appeal. 

No hrst appeal or second appeal lies from a 
rent suit for loss than Rs. 100 unless a question 
relating to title to land or to some interest in 
land as between parties having oonflioting 
olaims thereto has been determined. {Chamier 
and Shar/uddin, JJ.) Durqa Prasad 
Nath Misba v. Ganpat Dori. 

2 Pat. L.W, 154 = 52 I.C, 790 = (1917) Pat. 183. 


tenants- 
Rs. 100. 


S. 224— Suit/or rent against several 
-Appeal lies if amount sued for exceeds 


In a colleotive suit for rent against several 
tenants, if the amount sued for exceeds 
Rs. 100, 8. 224 applies and an appeal lies to 
the Judicial Commissioner whether the 
‘amount sued for ’ in respeot of a particular 
tenant does or does not exceed Rs. 100. ICoutts 
and Maepherson, JJ.) Shyam Narain Singh 
u. SIWOHARAN 8AHU. 2 Pat. L,T. 784 = 

62 I.C. 886 = (1921) Pat. 845. 

--Sb. 224 (2), 87—Decision under S. 87 

is not open to second appeal. 

(Dass and Boss, JJ.) Paujdar BAHU v. 
NEMA Rhogta. 6 Pat. L.J. 634 = 

4 U.P. L.R. (Pat.) 25 = 65 I G. 285 = 
(1922) Pat. 109 = 1923 P. 185. 

--S. 224 (2) —Suit for declaration — 

Appellate decree by Judicial Cominissiontr — 
Second appeal to High Court^**Decree'\ mean¬ 
ing 0 /. 


OBOIA EAGPqR IBERHOy 4$^ 

1908>, 8, 210. m 

there is a aeoond appeal from hio dopEea. ta 
the High Court and the pcovisio;as of 
XLIl of the G. P. Code 1882 apply. 3^e wp^ 

“ decree ” in S. 224, clause (2) means hotting: 
more than “ decision.” {Mullick, J.).LaIj v 
Naik V . KANHAYA LALIi PANDHEY. 

40 ic. 

p 

j i ' 

--S, 226—2Vans/er o/ appeal from ten 

suits of less than Rs. lOQ to Judicial Oomtnie - 
Stoner —Second appeal lies. 

/ 

Five rent suits were instituted, pnoof tbe ^ 
value of above Rs. 100 and .the others below ' 
that value. Appeals were preferred to the 
Judicial Commissioner in the former, and the - 
Deputy Commissioner in the latter, bat under 
S 226 of the Chota Nagpur Tenancy Act, the’ ■ 
latter were transferred to the Judicial^ Oom- 
missioner. Held^ the appeals having been trans¬ 
ferred and decided, seoond appeals lay. (Ifttl- 

lick and Atkinson, JJ.) Badanand Tewabi 
V . Deb Nath Manjhi, (1922) Pat. 164= 

1922 P. 181. 

4 

-S. 287— Application — Suit — Civil ' 

Court—Ejectment by landlord. 

” Applioation ” in S. 237 does not refer tQ)a 
suit. 8. 237 has no applioation to a suit where 
plff. alleged that be was ejected by the land¬ 
lord or any person claiming under or- through 
him, and seeks in the Civil Court to reoove^ 
possesEion from deft, as trespasser. {Mookerfe& 
and Beachcroft. JJ.) Lahab 81 NGH v. JOHAR 
MundA. 16 l.G. 416. 

ii 

S. 258—Scope of. 

8. 268 of the Act is no bar to a suit for poe- 
session by one set of tenants against another 
set of tenants for joint possession, in a Civil 
Court. (Atkinson and Das, JJ,) SHAlBA PBA~ 
SAD V . GODAM Manigi. 50 1,0. 484 = 

(1919) Pat. 14L; 

.f 


Where the Jjudioial OommisBionei makes an 
Appeljutadeoree withiu t^e meaoing ol S* 224)(3), 

4 


-S, 270 —Scope of—Powers of Commisr 

sioner over subordinate officers. 

8. 270 provides for giving certain powers of 
control both to the Commissioner and to the 
Deputy CemmiBsioner over acts performed, hj, 
subordinates whilst exercising the powers of 
their superiors. If it can be shown that the 
Deputy Collector whilst exercising the powers 
delegated to him of the Deputy Commissioner. 

has failed to exeroise a jurisdiotion whiph hA' 
might have exercised or bas.usui;ped a jurisdio*' 
tion which it was not within his oompetenoy'to 
exercise, then the Deputy Commissioner W{^4 
have power to order him either to exeroise tj^it 
jurisdiotion or to retrain from exeroising it as- 
the case may be. The same of oontse wpQlv» 
apply in the case of the Commissioner and' Ihe- 
Board dealing with acts performed by Ihe 
puty Commissioner. (Z>atoton«5fi{fef% 0.7-aii^ 

Das, J.) Tikait Ganbbh Nabatan 

CHAHDU MiSTBIv (1828) Pai, 
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.. "• IJiMiwipiWH— Tran$t$r of iraminddri-* 

Pati^idaar and darpaintdar— of—Bingal 
A^t (VI 0/ 18T0), S. 51. 

The expression Ohaukldati Ohakran lands'* 
IfltflNinB lands held on setvioe (enuce hy Ohauki- 
dsvi or village watohmen who also rendered 
aoks of personal service to the Zainindar. In 
fixity the Jamma payable for the Zemindari, 
the Ohauktdari Ohakran lands were usually left 
out of account, as the servioes were such as the 
public were interested in them. Since the Per¬ 
manent Settlement Regn. I (1793) the Zemin¬ 
dars have had at least a prima facie title to all 
lands for which they pay revenue, such lands 
being commonly known as malgutari lands. 
All Ohakran lands are to be oonsidered as 
malguzari for the purpose of ascertaining the 
lands in respect of which the jamma is paid 
and upon which it is secured. Though, having 
regard to the performance by Chaukidars of 
pnblic duties, Ohaukidari Ohakran lands o.ould 
not be resumed by the Zemindar, the Zemindar 
subjeot to the requirenoents of the public in* 
terest, was the owner of these lands. Therefore 
a patni grant by a Zemindar of certain lands 
includes his interest in Ohaukidari Ohakran 
lands within the area granted. If the ohakran 
lands are resumed and transferred to the 
Zamlndar under 8. 61 of the Village Chauki- 
daii Aot, the patnidar or darpatnidar bolding 
from him is entitled to the possession of these 
lands subjeot to a fair and reasonable rent. 10 
M.I.A. 16, rel;42 1-A. 30. dist. {Lord Parker) 
RANJIT SINGH V . KAIilDASI DEBI. 

K Oal. 841^21 O.W.N. 609» 
32 H.L J. 385«i9:A.L.J. 890» 
29 C.L.J. 499»ig Bom. L.R. 462=3 
(1917) M.W.N. 459^=6 L.W. 101» 
2 Pat. L.W. 1 = 22 H.L T. 489« 
40 l.C. 981-44 I.A. 117 (P.O.). 

The onus of proving that certain lands in a 
xemindari are Ohaukidari Ohakran lands is on 
the Qovt.; the acamindar has no power of resump¬ 
tion over them, under Bengal Bego. 1 of 1793 
and Xlll of 1805. 43 I. A. 30, rel. {Lord 

Parker.) Bamchandba Bhanj Deo. v, 

SECBETARy OF STATE, 43 Oal, 1104 = 

48 I.A. 172 = 20 H.L.T. 289 = 
20O.W.N, 124a-(igi6) 2H,W N. 179 = 

4 L.W. 291 = 14 A.L.J. 1009 = 
18Bom. L.R. 838-24O.L.J. 296 = 
31 M.L.J. 749 = 37 1.0. 223 (P.O.) 

' ■' ——Service tenure^Right to resume-^ 
-Government or Zemindar — Bengal Regn, I of 
1793, S. e^Bengal Regn, VII of 1793, B. 41— 
4Shwkidari Act (VI of L870), S. 1. 

(1) Ftonl 4itn4 immemorial it has been 
. onetomary in India to renumerate officers 
charged with Certain public or quasi public 
'dtitles by grants of land to be held either rent- 
free or at a rednoed rent. The lands known 
at Chankidavi ohakran lands were granted in 
lien of teages to individnals whfo were charged 
^th the perfoTmanoe of police dntiee in rttfal 
«Me* 0 . 10 M.I.A* 16i Ref. (3) The power of 


OHOWKIDABI OHAKRAN LANDS. 

resumption under 8. 6 (4) of Beng. Regn. I of 
1793 and B. 41 of Bcgn. VIll of 1793 was 
reserved in respect of suoh Ohaukidari lands as 
had been set apart by the zemindars with the 
permission or under the authority of the Govt, 
and which although included in the mahal and 
annexed to the malguzari lands were not taken 
into oonsideration for the assessment of 
revenue. |(3) It was proved that a Zemindari 
was held under a sanad of 1803, confirmed by 
Regn. XII of 1805, the grantee being thereby 
required to maintain peaoe [and order within 
the Zemindari. The Zemindar employed 
chaukidars. to whom be assigned lauds from 
time to time and changed the lands so granted. 
On some occasions the appointments were 
made with the approval of Govt. Officers. It 
was not proved that in fixing the assessment 
for the Zemindari, any parcel of land within 
the Zemindari was not taken into account 
as being ohaukidari lands. Held, that the 
Govt, had no right to resume the Ohaukidari 
ohakran lands and that the provisions of the 
Bengal Village Ohaukidari Aot (VI of 1870) did 
not authorise the resumption by Govt, of lands 
assigned by the Zemindar as in the present 
case. (4) A Zemindar as suoh has prima facie 
title to the full enjoyment of every parcel of 
land within the Zemindari for which he pays 
revenue to the Govt., and it rests on the Govt, 
to show that Ihe settlement with the Zemindar 
was subjeot to reservation in respect of any 
land which gave Govt, the power of resuming 
and asssEsing it. 12 M.l.A. 393, 331, Ref. 
(Mr. Ameer Ali), SEOEBTABY OP STATE v. 

Kirtibas Bhupati hari Chandan Maha- 

PATRA, 42 Cal. 710 = 41 I.A. 80 = 

26 I.C. 670 = 19 C.W N. 63 = 2 L.W. 11 = 

17 M L T. 1 = 21 C.L J. 81 = 
17 Bom, L.R. 32 = 28 U.L.J. 457 (P C.). 

—Besttwpftow does not affect patni 
rights. 

The patni right is not disturbed on resump¬ 
tion of Ohaukidari Ohakran Lands. A suit by 
the patnidar for recovery of possession of these 
lands against the zemindar is not barred by 
limitation, unless for more than 12 years prior 
to the date of the institution of suit the posses¬ 
sion of the aamindar bad beocme adverse to the 
plaintifi. (Ghose and Panton, JJ.) NAGEN- 
DRABAIiA CHAUDRANI V, BEJOY CHAND 
MaHATAB. 26 O.W.N, 114 = 74 1. C. 188 = 

90 Cal. 977 = 1923 Cal. 734. 

--— Resum^^tion—Rights of patnidar and 

Zemindar, 

Where ohaukidari ohakran lands comprised 
in a patni are resumed, the zemindar is not 
entitled to a share in the profits derived from 
the settlement of such lands by the patnidar. 
To allow him to share such profits would be 
to vary ihe terms of the patni. 44 C, 841; 46 
C. 173, (oil; 34 0,L,3. 376, not foil. (iGredv^e 

and GhOee , HaAfat siNgh v. Ba^a 
BhpTNndba Habain Singh. 

26 O.W.N. 918=86 Q.ii.J. li6=B7 1.0.440 = 

1922 OAL ATS. 
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—- Retumpiion by Governments'^Setile- 

ment uAth mmmdar^EffecU 

If ohowkidaii ohaktAn lands are resumed by 
Government and are settled with a zemindar, 
all rights created in such lands by the Chowki- 
dar in favour of third parties comes to an end, 
although if a transfer has been made by the 
zemindar before the resumption, the transferee 
becomes entitled to the benefits of the settle¬ 
ment with the zemindar. (Mooherjee^ A.G.J. 
and Fletcher, J.) Satyendra Nath Banbb- 

JEBt). KBISHNASAKHA KAR. 

69 I Q. 67»35 C.L.J. 185»i923 Gal. 193. 


Putni UasB —Zemindar is entitled to 

rent. 

Where a putni lease, does not contain any 
condition as to rent payable for the chahran 
lands to the Zemindar, the latter is entitled 
to some rent. What the amount of such rent 
is, depends upon the facts of each case. 
{Chatterjee and Newbould, JJ.) Maharaja 

BEJOY OHAND V. KRISHNA. 

84 G.L.J. 27S=-66 LG. 367-1938 Gal. 281. 

Resumption— Settlement—Patni grant 


— Zemindar'i powers to appoint chowhidare. 

The chowkidari chakran lands which formed 
part and parcel of the permanently settled 
estate of the Zamindar vested in the patnidar 
subject to the rights of the chaukidars, 44 Oal. 
84 P. 0. The clause authorising the Zemindar 
to appoint a chaukidar did not exclude chauki- 
dari chakran lands from the patni lease* The 
terms of an unambiguous document cannot 
be controlled by the conduct of the parties. 
(Mooherjee, 0.0.J. and Fletcher, J.) Kairan- 

8ASHI DEBI V. ANANDA OHANDBA MOOKER- 

JHB. 98 l.G. 811-32 G L.J« 15. 


' — Resumption by Government — Settle¬ 
ment with Zemindar—Patnidar'e rights. 

The Zemindar’s interest to chaukidari 
chakran lands which are resumed by the 
Government and transferred to the Zemindar 
passes by virtue of such transfer to the holder 
of the patni lease In the village within which 
such lands are situated* 33 0.W.N.467, foil* 
fjNewbould, J.) ANANDA Chandra Mukeb- 

JEE V. KIRAESHASHI DBBI. 

88 I.O. 1006. 

Resumption of—Title of patnidar— 
Liability to rent. 

Ohawkidari chakran land situate within the 
ambit of patni belong on their resumption, to 
the patnidar. If the patnidar, has been enjoy¬ 
ing the service of the obowkidar before the re¬ 
sumption, he is not liable to pay for those lands 
any rent in excess of what the zemindar has to 
pay to the chowkidari fond unless by the 
terpQB of the patni lease the zamindat is entitled 
to profit in respect of such lands, (WalmsUy 

and Pantont JJ.) Marohab MOOEEBJBB v. 
KALiDAS Nandi. iT I.G. BIO. 

^——Beeumption—Patnidar and ZarrUndar 
Bighte o/» 


GHOWKIDiRl GHIKRRH LUIDB. v^ V 

Chowkidari Chakran land included within' 
a patni belong to the patnidar after they afee 
resumed and Zamindar’s settlement of those^^ 
lands after their resumption with a third person * 
is ineffective as against the patnidar* {Fletcher 

and Huda, JJ.) Mubabi Mohan Dasp. 
TOFBD BHA. 47 I‘C. 16i. 

- Settlement by Collector in disregard or 

Government order—Effect, 

A settlement of Chowkidari chakran lands 
by the Collector in disregard of a Government 
order is ultra vires and nugatory and does not 
affect the rights of person entitled to the set¬ 
tlement under the Government order* {Flet¬ 
cher and Huda, JJ.) AGORE NaTH’.BANEBJBB ^ 

V, Kadyaneswari Dabi. 46 l.C. BBS. 

- Resumption of—Effect on rights of^ 

pafntdar. 

When Chawkidari Chakran lands are en¬ 
franchised, the Zamindat does not aoquire a- 
new title and the patnidar is entitled to bold i 
possession of the lands subject to the liability 
to pay new assessment, and in some oiroum*’- 
stances a sum by way of profits. {Mookerjeeand^ 
Walmsley, JJ.) SURENDBA MOHAN v. RAJBN^ 
DBA NATH BOY. 22 O.W.N. 680=- 

46 1.0. 435 = 28 O.L.J. 160.- 

•Resumption under Village Chowhi-- 
dhari Ael—Zemindar and Patnidar—Rights 

The effeot of tho transfer of resumed Ohawki- 
dari Chakran lands under the Village Ohow- 
kidari Aet is to make the zemindar bold the 
property subject to the rights previously creat¬ 
ed by him iu favour of subordinate holders. 
The assessment of rent for those lands as ba^ 
tween the patnidar and the Zsmindar should be 
on the same basis of oaloulation as betwesn th.' 
Zemindar and tho State. {Uookerjee o«a. 
Beachcrott. JJ.) RADHA OHABAN OHANDBA 
V. RAN JIT SINGH. 46 l.C. 187“ 

27 O.L.J. 8*1. 


-Pflfni lease—Power to Zemihdar’Ut^ 

appoint and dismiss CHowkidars—Resesvatiott 
of—Effect of. 

Where i a patni is granted in reapeot of. 
whole mouea, unless there is a provision to the - 
oontrary in tho terms of the patni lease, the 

chowkidari chakran lands which form part oi 
the Zemindari estate in the mouea must p. 
held to be inoluded in the patni. A o^***®® 
a patni lease which reserves to or confers on tn» 
Zamindar, tho right to appoint and disnu..- 
obowkidara has not the effeot of reserving »» 
Chowkidari Chakran Land. (I^®****®* ?!Jr. 
Newbould,33.) Napab Ohandba ». BOOT 
GHAND. 44 1.0. 826 = 22 O.W.H. 487. 

# 

- —Resumption of—Patnidar 



____ of OboHjfti’ 

dar»‘^Ohofcra»rianda, inoladed Jo^***®. 

which on resumption by Otoveramenton^r «*■ 

th* Gollaotot with (he Zemindar Ho pan-h^ 
M ■*.( of the natni nndot the eenunda. on. 
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oondilion of paying the aBaesimaDt ot those 
ianda aa well aa a pcoportionate share of 
the profits of all the lands inoluding the 
ohakran lands unless the profits were fully taken 
*into amount, at the time of asBessing the lands 
inoluding the ohakran lands, [^oohtTjst dftd 

N^almslep,JJ.) Khondkbb MbhdiHossbin 

P. UMBSH OHANDBA. 45 Gal. 688 = 

41 LG. 964-27 O.L.J, 494. 


Tills of Zemindar^Right of pufchasftr 
cf the Zemindari at revenue sale-^Bengal Rev. 
8ale$ Act (XI of 1889.) 

ChowTtidari Chakran lands form p«rt of the 
original estate and when they are resumed and 
transferred to Zimindat, the latter does not 
acquire thereby a new estate but the new estate 
is a oontinuanoe of his existing estate. 21 O.W. 
N. 609 (P.O.); 33 Cal. 596 ; 15 C.W.N. 6i; 34 C. 
109| loll. A purchaser of an estate at a revenue 
sale acquires no title to these lands where the 
Oolleotor has constituted the lands into a 
separate estate and has put up to sale only the 
original estate for arrears of revenue. (Afoo^sr- 
fee and Walmsley, JJ.) Bbajendba Lal Das 
V. Deb NABAIN. 45 Gal. 769 = 

41 LG. 894-27 C.L.J. 491. 


Resumption of. 


The question whether certain resumed cha^- 
ran lands are the chaukidari chakran lands of 
one mot4#a or of another is a question of parcel 
ot no paroel, and it is purely a question of fact, 
{Holmwood and Imam^ JJ.) Sabat Chandra 
Boy V. The Sejy. of state. 82 l.G. 848 — 

21 G.W.N. 288. 

GHR18TIAM MARRIAGE AGT (XY of 1872). 


Ss. 41 and U^Jewese^Divotce 


Intended marriage with a Christian, 

A Jewess after marrying and divoroing her 
husband aooording to Jewish £jaw desired to 
marry,a Christian who applied to the Senior 
Marriage Registrar of Calcutta to marry them 
but the Bcgistrat refused to do so without an 
order of the High Court. The High Court 
direoted the Registrar to take the neoessary 
steps to solemoiza the marriage. {Chitty, J.) 
In re Habodd Tuoker. 19 1 0. 398- 

16 G.W.N. 417. 

Si. 68 and B—^Christian marrying ac¬ 


cording fo Bindu rites. 

The Act is not applioable to cases which do 
not oome within the reasonable meaning of its 
terms and within the spirit and scope of the 
enactment. The word “means'’ in 8. 3 is an 
inclusive term; therefore no one except a per¬ 
son who pcofesaes the Christian religion comes 
nndet 8. 66 of the Aot. The mere faot that a 
person was baptised as an infant or that he is 
attending a Ofarietian School or he is dressing 
as a Christian is not enffioient to treat him “a 
person professing the Christian religion.” One 
who performs *Devi ka puea,^ at the time of hie 
marriage cannot be eaid to profeas the Ohriitian 
religion. There is no express prohibition pre¬ 
venting a person profaning Christianity from 


OlYIL AND RHYIMUB OODRTS, 

doing violence to hie faith and marrying a Mon- 
Christian. by a Non-Christian oeremony. 8. 68 
does not make it penal for a profeBsing Chris¬ 
tian to marry by a oeremooy which is void 
under S. 4 of the Aot. {Knox and Walsh, JJ.) 

Maha Ram V, Emperor. 

40 A. 893 = 49 LG. 619 = 
16 A.L.J. 414 = 19 Gr. L J. 618. 


-'Ss. 68, 4 and B^Marriage between 

Hindu and Christian, performed by Hindu— 
Offence. 

A Hindu by religion performing a marriage 
aooording to the Hindu mode, between two per¬ 
sons one of whom is a Ghristian, oommits an 
offence under 8. 68. 17 Mad. 39 ; 20 Mad. 19, 
foil. (Wallia, C.J. Oldfield and Kumaraswami 
Sastri, JJ.) KODANDAI VELU V, DEQUIDT. 

40 Had. 1030 = 33 H L J. ll!3=- 
6 L W. 128 = 22 H L.T. 163 = 41 LG. 664 = 
18 Gr.L J.l 840= (1917) H.W.N. 889. 

CHOKAIN RIGHTS IN RANGPORE. 


Value of. 


Chukain rights in Rangpore have a perma¬ 
nent element in them which may develop into 
oooupanoy rights and they are transferable'even 
before they so develop. (Holmwood and Chap¬ 
man, JJ.) jogendba Nath v, Chandra 
Kumab. 24 LG. 198 = 42 Gal. 28. 

CHUR. 

Sec aZso (1) Adluvion and DILUVION, 

(2) Bengal alluvion and Dilu- 

VION REGN. (XI OF 1825). 

(3) Fishery. 

(4) Landlord and Tenant. 

——Formation in rivers—Title to—When 
rests in Government. 

Title to formation of ohurs in rivers rests in 
Government only when it is proved that the 
bed of river is not the property of any indivi¬ 
dual. {Mookerjee, A.O.J. and Fletcher, J.) 
8URENDBA Nath Mitter V. Seoretabt 
OF State for India. 38 G.L.J. 196.. 

OHUR LANDS. 

See (1) ALLUVION AND DIDUVION. 

(2) LANDLORD AND TENANT. 

CIRCUMSTANTIAL EVIDENCE. 

See Evidence. 

CITATION. 

See FBAOTIOB—PRECEDENTS, 

CIVIL COURT. 

See (1) O. P. CODE, S. 9, 

(2) JURISDICTION. 

OIVIL AMD REVENUE GOURTS. 

See (1) Agra Tbnanot Act. 

(3) JUBISDIOTION. 

(3) Madras sstatbs Lauds Aots». 
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CIVIL DIGEST, 1911—1933 


P. CODE (XIV of 1888), 8. 31f. 

-^8. 211—Jlfesne profilz-^PfOGBBdi/ng for 

ascertainment of^ was one in ezecution. 

A proceeding for the aBoectftinment of moBne 
profits was a psooeeding in execution and not a 
proceeding in the suit under the old Code of 
1882. (Dos and Ross, JJ.) Keda Nath 
Goenka V. Tarini Prasad Singh. 

2 Pat. L.T. 233 = 61 l.C. 8 = 1921 Pat. 138. 

-8. 257-A —Agreement to pay decree 

amount by instalments—Stipulation to pay 
interest in default—Sanction of the Court not 
obtained — Validity, 

Where the decree provides no interest an 
agreement to pay interest on a decree debt 
made without the sanction of the Court is void 
under Section 257-A. {Heaton and Shah^ JJ.) 
CHATRUABAJI PATir. r. KONDAJI VlTHAD 
Paxtid, 38 Bom. 219 = 22 l.C. 288 = 

15 Bom. L.R. 1129. 

-S. 287-A— Satisfaction of judgment 

debt—Sanction’^Order of Court* 

An agreement to pay money by instalments 
and interest to be paid at the stipulated rate 
and in default of two instalments, the whole of 
the unpaid balance was to be recoverable at 
onoe, made between the parties in exeoution 
proceedings. The statements of the parties 
were taken, and the Court then passed an order 
stating that the parties had oompromised and 
the judgment-debtor had paid Rs. 100 and 
directing release of some animals which had been 
attached. Held, that the Court had sanctioned 
the agreement, and there was no necessity for 
it to give the sanction in express terms. The 
agreement was binding on the appellant and 
the respondents were entitled to interest in 
accordance therewith and that it would be 
recovered by the respondents in exeoution 
proceedings. [Shadi Lai and Martineau, JJ.) 

BAHMAT KHAN V. &HIBBAM DAS. 

1 Lah. L.J. 222. 

. * -8 , 237*A.— Forbearance to execute the 

decree — Payment to decree-holder — Amount 
■ adjusted towards decree* 

A judgment-debtor paid a certain snm to the 
decree-holder for forbearance shown by the 
latter in not proceeding with the exeoution of 
the decree on a former occasion. No sanction 
was obtained from the Court for any such pay¬ 
ment. Held, that the sum paid was in contra¬ 
vention of S. 257-A of the C. P. Code (1882), and 
must be applied to the satisfaction of the decree. 
26 Mad. 19. ref. (Sadasiva Aiydr and Phillips, 

JJ.) Zauindab of Karvet^enagab h. Bub- 

BAYA PlDDAl. (1918) M.W.N. 186 = 

881.G. 871=7 L.V. 86. 

-S. 257-A—Payment of money^Orant 

of time. 

Money paid to a deoree-holAei foe giving 
time to a judgment-debtoi, under an arrange- 
:ment not sanctioned by the Court uddex 
^6. 967-A must be deducted fxcm the deoietal 
-amount (Sadaeiea Aiyar and Napier^ JJ. 


C.V. GODS (XIV of 1882), 8. 3BT. 

Baja Kumaba Venkata PE^tlljiAb ttAJU 
V, Uddagiri Papa Naidu. 

81 I.G. 208 = ill]IJ[««T.881. 

-S, 2S7-A —Scope of* 

An agieetnent in oonferaventio>n of S. 367-A 
is merely unenforceable in exdotition proab^8- 
ings or b; a fresh suit. The rule is appliohble 
only to exeoution proceedings tod is enhclM 
for the benefit of the jndgment^debtoi Alibis 
entitled to waive its benefit. {Benson and . 
Sundara Aiyar, JJ.) KUMAltA Ybnka!FA 
PERUUAD V* Thatha BamabWami OhbtTy, 

33 Mad. 78 = (1911) 1 M.W.N. 290^ 

9 l.C. 873 = 9 M.L.T. 487^21 M.L.J.7d9. 

-S, 25B—Assignment of decree^Pleaol 

payment to transfereee-dcree-holder. 

Where a decree is transferred to another by 
the decree-holder, the property in the decree 
passes by the transfer even though the transfer 
is not formerly recognised. (Mtflet' and SadaU’ea 
Aiyar, JJ.) BADKBIBHNA FlDtiAY v, MINI 
BEDDY. 18 l.C. 702. 

— 8. 276— Sale after admission of saiis^ 
faction lent before raising up of attachment— 
Sale during attachment rendered valid—If 
admission of satisfaction made* 

Sale by a judgment-debtor after the intima¬ 
tion of satisfaction by the decree-holder to the 
Collector is not illegal or void under S. 375, 
even though in the Darkhast the property is 
under attachment on the date of the sale and 
such attaobment has not been formally raised 
for the claim in the Darkhast having been satis¬ 
fied can no longer be enforced. The bat is 
removed by the admission of satisfaction in 
such cares against the alienatioD, as if it never 
existed and the alienation made even dating 
the attaobment is valid and the judgment 
debtor oannot contend afterwards that as the 
property wae Under attaohment at the time Of 
sale, the sale Was invalid. {Chaftdavarkar imd 
Hayward, JJ.) PbembaJ v. 8ABEBBAM. 

18 Bom. L.R. 977=18 l.C. 872 (81* 

85 B. 016. 

-Si. 278, 279, 180 and 881—Claim— 

Question of possession. 

An objector may raise an objection to tha 
attaohment of property not only on the ground 
that he is in possession of property but also m 
the grouud that he has an interest in the 
petty attached and having regard to the 
language of 8e. 379, 279, 380 ahd 381 of the 
C.P.O., it hai jurisdiction to do so notwith- 
standing the fhot that it erroneously does not 
go into the question of possessloik but disallows 
the objection On some other gxoUhd. (Haiom 

and Tudhall, JJ.) BBaOWaN Das v. BgJ 

Nath. 9 A.LJ. 878-181.0.790-88 A. aB*. 

I 

-Si. 2S7, 29d—8UUt(tg treating liaWW* 

^Pfoeedure Idid down to be ettidly foUowemt 

Owing to ekrors in the ptob|alnation 
it could not be said that the property 

was the sattO as property bhIB I®. n™ 

inatanoe and that oonse q aentl y tiaa joagmeot* 
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0. P. OOOB (XIP ot 1882), S. 298. 

w#B not liabla for the defloienoy of price 

Bateh$lor, J.) Qanqadab 

DA.H7ABHA1 l), BAI SUEAJ. 

1* Bom. L.R. 28a«U I.G. 77T«3S B. 228. 


—S. 298—CJa»»» Mndet— Another decree. 

A olaim under another decree oognieable 
uadoc 3« 396 depanda oq Ihe ooatiDUftDoa of 
4 ho attaohment. iChandavarkar a^id Bay 
wardt JJ,) Khushaii Ohand Premraj d. 

NAND Ram 8AHEBRAM. 18 Boiu. L Re 977=. 

12 I.Ca 872 (2)=. 88 Bom. 818. 


- -B. Z20^Beference to Collector—Second 

Rctennese 


An eziatiog leferenoe of a darhhast to a 
Colleotoc (ot exeoution after attaching the same 
ia a bar to a second refetenoe under S. 320 on a 
separate ditrkhast in exeoution of another 
money decree in respect of the same property 
and transferred to the Oolleofior. Nor can the 
property be attached under such second decree 
for money, after the satisfaction of the first 
decree, {Chandavarkar and Hayward, JJ.) 
KhUSHAEi Ohard Prbmraj IJ. NANDRAM 
Bahbbram. 18 Bom. L R. 977» 

12 l.Q. 572 (21=^35 Bom. 916. 


.——Sb. 322—826—Decree— Executxon of 

—Admission o/ softs/acfton, effect of^MamlaU 
dflr’a position toAife executing a decree--A second 
aitachmenU 


as. 322—325 apply to a decree which has to 
be satisfied and which is therefore capable of 
execution and not to a decree which has been 
acknowledged by the holder, by hia declaration 
to the Oolleotor to have been satisfied. An 
acknowledgment to a mamlatdar, carrying on 
the exeoution on behalf of a Oolleotor, operates 
as an acknowledgment to the Oolleotor, inas¬ 
much as the mamlaidar acta in such a case as 
an agent of the Oolleotor. The upholding by 
a Collector of a fuamlaidat's aotion in accept¬ 
ing the admission of satisfaction and disposing 
of the darkhaett relates back to the date of 
the order disposing of the darkhasU This has 
the effect of rendering valid a sale by a judgment- 
debtor of the property attached, at aoy time 
between the date of aooeptanoe by mamliXidar 
of admission of satisfaction and the date of 
upholding hia action by the Oolleotor. After 
the admission of satisfaction of a decree has 
been aooeptedi the Qolleotor’s powers under 
Bs. 322—326 cease inaamuoh as the decree is 
not alive thenceforth and capable of execution. 
When it is intimated to the Collector in charge 
of the exeoution of a decree, that it has been 
aatisfied, the effect amounts to a due certifica¬ 
tion satisfying the oonditioas of 8. 25S, G.P,C. 
of 1889. The last portion of the first para¬ 
graph of 8. 325-A renders illegal a aooond 
attachment in execution of another money 
decree, after the transfer of the darhhast to the 
Oolleotor for execution and therefore a private 
sale by thef judgment-debtor ia not afieoted by 
snoh attachment. [Chandavarkar and Hay^ 
ward, JJ.)r KHUSRAEtOHAND PBEMBAJ V. 

Nakdbam BAHEBBAU. 18 Bom. L.R. 977 » 

18 I.Q,. 573 (8) «a8 Bom. 816, 



0. P. CODE (XIV of 1862). S. 864. 

“ 8* 815—.Exeottfion 0 / decree—Safa— 

Obatruoiion by person not party to decree— 
Order directing removal 0 / obstruction, final¬ 
ity 0 /. 

Where in execution of a decree to which the 
defendant was not a parky his property was 
sold and purchased by the plaintiff and on the 
latter attempting to take possession was 
obstructed by the defendant, and the Court after 
notice to the defendant directed the removal 
of obstruction, held, that the order was final 
and binding on the defendant if he did not 
contest the same by means ol a suit. (Shah 

and Crump, JJ.) Bhimaji Ramohandba v 
BHIMABAI Hiroji. 23 Bom. L.R. 62 = 

61 LG. 764 = 45 Bom. 573. 

Ss. 879 and 462—Guardian appointed 
by Court of Wards—Compromise by leave of 
Court not obtained— Compromise, if valid* 

A guardian appointed by the Court of Wards 
under any local law. on behalf of infants, has 
power to compromise proceedings in which the 
infants are defendants, though he entered into 
it without leave of Court. Under 8. 376 of 
the Code, the Court was bound to register the 
agreement that had been come to. [Lord 
Buckmasier*) NAKIMO Dewani v. Pemba 
DioHEN. 48 Cal. 469 = 48 LA. 27 = 

19 A.L J. 171 = 40 M.L.J, 201 = 

(1921) M.W.N. 119 = 
29 M.L.T. 202=83 C.L.J. 211 = 
59 I.C. 911=23 Bom. L R. 698 = 
25 C.W N 797 = 14 L.W. 253 (P.C.). 

[On appeal from 37 LG. 971.] 

-S. 443—Guardian-ad-litem—Consent 

— Presumption* 

Where a certificated guardian was proposed 
for appointment as guardian-ad-fi^sw, the 
Court might under the Old Code unless he 
declines to accept it, presume bis consent. 
[Mookerjee and Panton, JJ.) Sarat Ohandra 
V* BhibhabATI DEBI. 66 LC. 433 (2) = 

34 C.L.J. 802, 

-8. Presumption—Clear and un¬ 
contradicted evidence—Existence of* 

The Court on clear and unooutradioted 
evidence not only ia entitled to presume but 
ought to presume the existence of a charitable 
or religious trust for public purposes within 
the meaning of section 639 of the C.P, Code, 
1882. (Richards, C.J. and Banerji. J.) PURAN 
Atal V. DAbshan Das. 9 A.L.J. 709= 

14 I.C. 698 = 34 A. 468, 

— - S, 564— Depeaf of — New Code* 

B. 564 of the 0. P. Code, 1882, has been 
omitted with the object of removing the restric¬ 
tions, e*g., where the appellate Court allows an 
amendment of pleadings or adds a party, as such 
restrictions embarasa the procedure. (Batchelor 
and Rao, JJ.) Nabottam Rajabam v* 
MoharlAL. 87 Bom, 289=17 I.G. 891 = 

li Bom. L.B, llSi,. 
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/Abatement none by reason of marriage, 0« 22, 

R. 7 

/Abatement none when death ooours after hear¬ 
ing. O. 22, B. 6 

Abatement of appeals, O. 22. R. 11 
Abatement of suit, effect of, O. 22, R. 9 
Abatement of suits and appeals, O. 22 
Abatement, setting aside, O. 22, B. 9 (2) 
Abatement when no legal representative 
brought on reoord, O. 22, R. 3 (2) 
Aooeptanoe of deposit by plfi., O. 24, R. 4 
Aooeptanoe of pauper application, O. 33, R. 8 
Aooeptanoe of summons, O. 5, R. 16 
Aooidental mistakes, S. 152 
Account book to aooompany plaint, O. 7, R 17 
Account to be rendered by Oollector, Boh. Ill, 
Para 9 

Accounts between principal and agent, decree 
in a suit for, 0, 20, R. 16 
AooountB. commission to examine, Ss. 75 (o) 
and O, 26, Rr, 11, 12 

Accounts, commission to examine or adjust, 

S. 75 (o) and O. 26, Rr. 11, 12 
Accounts, decree for, 0. 20, Rr. 15, 16, 17 
Accounts of trust property, 8. 92 (d) 

Accounts, special directions as to, O. 20, B. 17 
Added defts., limitation against, O. 1, R* 10, (6) 
Adding parties, O. 1, R« 10 

Adding respondents, O. 41, R. 20 
Adding to rules in Boh. 1, S. 122 and Bs. 125— 
131 

Additional evidence in appeal, O. 41, R. 27 
Additional evidence, mode of taking, O. 41, 
R. 28 

Additional written statement, O. 8, R* 9 
Addition of parties, amendment of plaint, 
O. 1, R. 10 (4) 

Adjourned hearing, absence of parties on. 

O. 17. R. 2 

Adjournment, costs of, O. 17, R. 1 (2) 
Adjournment, Court’s power of, O 17. R# I 
Adjournment of hearing of Appeal,SO. 41, R. 20 
Adjournment of sale in execution, O. 21, R. 69 
Adjournments, O. 17 

Adjournment when not granted, O. 17, R. 1 
proviso ' 

Adjudication appealable as order is not deoree 
8. 2 (2) (a) 

Adjusting accounts, commission for, 8. 75 (o) 
Adjustment of deoree, O. 21. R. 2 
Adjustment of suit, O. 23, R. 3 
Admiralty causes, Assessors in, S. 140 
Administration suit, deoree in, 0> 20, R. 13 
Administrator, claim by or against, O, 2, R. 5 


Administrator, suit by or against, O. 31 
Admission Forms of Boh. 1, Appendix 0 
Admission of a case, notice of, O, 12, R. 1 " v A 
Admissions of fact or document. Evidence of, 

O. 12, R. 7 iid 

Admission of P.O. appeal, O. 46, R. 8 
Admissions, O. 12 ' 

Admissions, judgment on, O. 12, B. 6 
Admissions of claim of opposite party, O. 10, 

R. 1 

Admitted documents, record of, O. 13, B. 7 
Admitted doouments, return of, O. 13, R, 9 
Admitting doouments, notice for, O. 12, Bu 2 
Admitting facts, notice (or, O. 12, B. 4 
Advocate General’s powers exeroisable by Ool*' 
lector, S. 93 

Advocate General, consent of to suits, Bs. 91, ^ 
92 and 93 ' ^ 

Affidavit as to opinion, O. 19, R. 3 
Affidavit by proposed guardian of minor, 0. 32, ' 
R. 3 (3) ^ 

Affidavit by whom to be taken, S* 139 
Affidavit, costs of, O. 19, R, 3 (2) '"‘5* 

Affidavit in respect of production of dooumentsi^^ 

O. 11, R. 13 7* 

Affidavit of signature on admissions, 0. 12, R> 
Affidavit, on what matters to be taken, O. 19y 
R. 3 . 

Affidavit, power of Court as to. B. 30 (a) 
Affidavits, O. 19 . 

Affidavits on facts, O. 19, R, 3 ^ '^7-^ 

Affidavit to answer interrogatories, 0.11, Ri^'t 
Agent oannot file interpleader suit, 0. 36, 

er * i A 


R. 5 






Agents of Princes and Chiefs, B. 85 
Agent to accept service of process, O, 3, R. 6 
Agreement by next friend or guardian for* 

suit, O. 32, R. 7 _ ^ 

Agreement by persons under disability, 8. 14T 
Agreement to be filed as suit, O. 36, R. 3 
Agreement to refer to arbitration. Boh. I*, Pft*» 
17 ^ 

Agrioultural land, Rent of non-applicability 
0. P. Code to recovery of, S. 4 
Agrioultural produce, exemption, B* 61 
Agrioultural produce not attachable 
judgment, O. 38, R. 12 
Arbitration, 8. 89 and Boh. II 
Arbitration by parties to suit, Boh. II, ^ 
Arbitration, costs of, Boh. II, Para 13 
Arbitration in suits, Boh, II 







Arbitrator, appointment of, Boh II, 
Arbitrator, powers of. Boh. II^ Para ^ ^ 

Arbitrator to state oase»So1i, IIi Para 11 
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Arithmetioal mietakei, 8. 159 
Alieaalioii of proparly afler allaohmeol. 8. 64 
Alianalion of proparly by judgmant-dablor 
prohibiled, Sob. Ill, Para H 
Alien anamy, meaning of, 8. 83, axpl. 

Alien enemy, sail by, 8. 83 

Allowance for mainlenanoe of jadgmenl-debtOE 
8* 57 

Allowanoe for mainlenanoe of judgment debtor 
how paid. O, 91, R. 39 

Altering rales in 8oh. I, 8. 192 and Ss. 195-131 
Ambassador, execution of decree against. S. 86 
(3) 

Ambassador, sails against. 8. 86 
Amending issneB, O. 14, R. 5 
Amending of enaotments. Soh. IV 
Amendment of Acts, 8. 165 
Amendment of appeal, O. 41, R. 3 
Amendment of decrees, orders and jadgments, 
8. 159 

Amendments of enactments, Boh IV 
Amendment of execution application. O. 91, 
R. 17, (9) & (3) 

Amendment of plaint on addition of parties, 
0.1, R. 10 (4) 

Amendment of pleadings, O. 6, R. 17 
Ancestral property liability under decree, 3. 53 
Annulling rules iu Sob. I, 8. 199 and 8 b. 195 
131 

Answering interrogatories, 3. 30 (a) 

Answers to interrogatories use in evidenoe, 
O. 11. R. 22. 

Answer to be taken down, 0« 18, R. 10. 

Answer to interrogatories. O. 11, R. 8. 

Appeal, abatement of, 0. 22, R. 11. 

Appealable oases, evidence in, how taken, O. 18, 
R. 5. 

Appealable orders, 8* 104, 

Appeal, adjournment of hearing. O, 41, R, 20. 
Appeal by pauper, rejection of, O. 44, R. 1. 
Appeal by pauper, Rules as to. O. 44, R. 1 
Appeal, contents of memo, O. 41, R, 1 (9) 

. Appeal, decree not to be varied for irregulari¬ 
ties. 8. 99 

Appeal, dismissal for appellant’s failure to pay 
prooess fees, O. 41, R. 18 
Appeal, dismissal for default, O. 41, R. 17 
Appeal dismissed for default, re-admission of, 
O. 41, R. 19 

Appeal, form of, O. 41, R. 1 
Appeal. Forma of, Soh. I, Appendix 6 
Appeal from appellate decree, 8. 100 
Appeals from Appellate decrees, Orders under 
O. P. O. and other laws—Procedure, B. 108 
Appeal from certain orders maintainable, 8. 104 
Appeal from decree relating to set off, O. 20, 
R. 19 (3). 

Appeal from ex parte appellate deorae, S. 100 (9; 
Appeal from ex parte decree, 8. 96 (2) 

Appeal from final decree, 8. 97 
. Appeal from order in execution of P.C. decree or 
order, O. 45, R. 16 

Appeal from orders, Forum to hear, 8. 106 
Appeal from orders in exeoution, O. 41, R. 8 
Appeals from orders. Rules as to, O. 43, R. 2 
Appeal from orders, when lies, O 48. 

Appeal from original deoree, 8. 96 
Appeal from remand order, 8. 105, (2) 

< Appeal, grounds which can be taken in, O, 41, 
R. 2 


Appeal beard by Bench, 8. 98 
Appeal, hearing ex parte, 0. 41. R. 17 (2) 
Appeal, hearing of by another Bench on differ¬ 
ence of opinion, 8. 98 proviso 

Appeals in forma pauptrit, who oan file« 0. 44, 
R» 1 

Appeal, judgment and deoree in, O. 41, Rr. 31, 

35 

Appeal none from deoree passed bv consent. 
8. 96 (3) 

Appeal none from orders passed in anDeal. 
8. 104 (2) 

Appeal none on rejection of review, O. 47, R. 7 
Appeal, notioe to be given to Court passing the 
deoree, O. 41. R. 13 

Appeal,order in exeoution by Oolleotor, Soh. Ill, 
Para. 6 

Appeal, registering of, O. 41, R. 9 
Appeal, rejection or amendment of, O. 41, R. 3 
Appeal, right to begin, O. 41. R. 16 
Appeal, right to not afieoted by new Code. 
8. 164 

Appeal, rules as to apply to second appeals. 
O. 42. R, 1 

Appeals, Bs, 96—112 (Pact VII) 

Appeals by pauper, objeotions in, O. 41, R, 22 
Appeals from appellate decrees, O. 42, R, 1 
Appeals to P. 0., S. 102 of 0. P. C. aoplies. 
8. Ill (b) 

Appeal, summary dismissal of, O. 41, R, 11 
Appeal to King in Counoil. 8s, 109—112 and 
O. 45 

Appeal to Privy Oounoil, 8s. 109—112 and 
O. 45 

Appeal to P. 0. none in some oases, 8. Ill 
Appearance by one plff. or deft, for another, 
O. 1. R. 12 

Appearanoe by recognised agent or pleader 
O, 3. R. 1 

Appearanoe, exemption from, Ss. 132, 133 
Appearance in person, 0. 3, R. I 
Appearanoe, none except by partner, O. 30, B,7 
Appearanoe of parties, O. 9 
Appearance of partners, O. 30, R. 6 
Appearanoe, security for, when to bo called for, 

O 38. Rr. 1. 2 

Appearance under protest by supposed partner, 
O. 30, R. 8 

Appellant’s pauperism, inquiry into, O. 44, R. 2 
Appellant to furnish security for cause, 
O. 41, R. 10 

Appellate Court oan stay exeoution, O. 41, R, 6 
Appellate Court judgment and deoree, O. 41, 
Rr. 30. 35. 

Appellate Court may itself issue notioe, O. 41, 
R. 14 

Appellate Court, powers of, 8. 107 and O, 41, 
R. 33 

Appellate Court, power to take evidence, O. 41, 

R. 27 

Appellate Court, Remand, O. 41, R, 23 
Appellate Court to give notioe to lower court, 

O. 41. R. 13 

Appellate Court, transmission of papers to. 

O. 41, R. 13 

Appellate decree, appeal from, 8. 100 
Appellate deoree, Pcooeduce in appeal from, 

S. 108 

Appellate Judge to record dissent, O. 41, 
R« 34 
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Appellate judge may deoide on another ground, 
O. 41, B, 94 

Applioability of oertain rules to Chartered High 
Courts, O. 49, B. 3 
Applioability of O. P. Code 8. 4 
Applicability of 0. P. Code to Bevenue Courts. 

S. 5 (1) 

Applioability of C. P. Code to Small Cause 
Courts, 8 b. 7 and 8 

Applicability of O. 11 to minors, O. U. 
R- 23 ^ „ ,, 

Applicability of O. 92 to appeals, O. 29, B. 11 
Applioability of O. 22 to exeoution proceedings, 

O. 22, B. 12 

Applicability of O. 23 to exeoution proceedings, 
O. 23, B.4 

Applicability of O. 37, O. 37, B. 1 , tt 

Applioability of rules as to stay of suit, Soh, II, 

lioability of Boh. I to Chartered High 
Court, O. 49, R. 2 

Applioability of 8p. Rel. Aot, 8. 21, to arbitra¬ 
tion, Boh. II, Para. 22 rw 

Application by joint deotee-holdets. O. 21, 

K, 15 

Application by transferee of decree, O. 21, B. 16 
Application for certificate to appeal to P. C, 

O. 46, Ri 2 I- 11 

Application for discovery of doouments, V, li, 

B. 12 

Annlioation for exeoution, amendment of, 
O. 21, R. 17, (2) & (3) ^ ^ 

Application for execution contents of written 

one, O. 21, R. 11 (2) ^ ^ 

Application for exeoution, O. 21, Rr. 10 to 23 
Applioation for execution, procedure after its 
filing, O. 21, R. 17 

Applioation for execution to contain extracts 
from Oolleotor’s register, O. 21, R. 14 
Applioation for exeoution to which court to be 
made, O. 21, R. 10 

Application for exeoution when oral, U. 21, 

R. 11 (1) . 

Application for execution where cross olaims 

are claimed, O. 21, R. 19 „ 

Applioation for review, form of, U. 47, K. d 
Applioation for review to whom lies, 0.47, R. 2 
Applioation lot review when lies, O. 47, R. 1 
Applioation for summons to witness, O. 16, R. 1 
Applioation for transfer. Procedure after, 8. 24 
Application for transfer to whioh court 
maintainable, 8. 23 r, 

Application of 0. P. Code to High Courts, 8.117 

Application of sale proceeds, 8. 73 

Applioation to attach immoveable property, 

contents of, O. 21, R. 13 
Applioation to execute cross deoroes, O. 2i, 

R 18 

Application to produce records of court, O, 13, 
B> 10 

Annlioation to set aside dismissal for default, 

O. 9,R. 9 ^ „ Q 

Applioation to set aside ox parte deoiee, O. 9, 

R 13 

Applioation to sue as pauper, contents, O. 33, 
R. 2 

Applioation to sue as pauper, presentation of, 

O. 33, R. a 

Appointing new trustee, ». 92 (b) 

Appointment of aibitiatoct Boh, Xl, Pam, Si 


Appointment of pleader, O. 3, Br 4 i - 

Appointment of Beeeiver, O. 40, B. 1 ^ 

Arrears of rent can be claimed along V7iti4< fto-- 
perty, O. 9, B. 4 (a) 

Arrest applied for on insufficient gtounita, 
8.96. « 

Arrest before judgment, O. 38, Br. 4 -4. 

Arrest by warrant for disobeying summonBi 
8. 32 (a) 

Arrest, cancellation of warrant of, 8. 59 (ly 
Arrest, oontents of warrant of, O. 21, B. 38 a 
A rrest, discharge of judgment debtor from, 

O. 21, B. 40 i 

Arrest, in exeoution. Females ezimpted, 8. 58 
Arrest in exeoution o£ decree, O. 21, Br. 37—4£t' 
Arrest, no exemption for women from, 8.132 (2)* 
Arrest of judgment-debtor, 8. 55 r, 

Arrest of person beyond' jurisdiotion, 8. 136 
Arrest of witness for nob obeying summona to* 
attend, O. 16, B. 10 (3) 

Arrest other than in exeoution of deoiee, 8. 134 
Arrest under Civil Process, exemption from, 
a. 135 ^ 

Asoertainment of pleadings, O. 10, B. 1 
Assessors in Salvage, Towage or OolKflion 
Causes, 8. 140 ^ 

Assets, distribution of, 3* 73 
Assignee’s failure to continue suit, Oi 32,- 

B. 8 (2) 

Assignment of interest during suit, O. 22, B. lOf^ 
Attached coin or ourrenoy notes, delivery of, 

O. 21.B. 56 

Attached crop, custody of, O. 21, R. 46 " 

Attachment, agricultural produce exexoptedv. 

from B. 61 . ' ' 

Attachment and sale, Property not exempt m 

rent decree, 8. 60 (2) 

Attachment applied for on insufficient grounds^- 
8.96 

Attachment before judgment, O. 38, Br. 6—19’ 
Attachment before judgment claim to propenty 

attached, O. 38, R« 8 

Attachment before judgment continues after 

decree, O. 38, B. 11 

Attachment before judgment effect on etrangegs 
O. 38, R. 10 ♦ . 

Attachment before judgment 

shown or seourity not furmahed, U. so, 

Attachment before judgment, mode of maxiDg, 

O. 38, R. 7 . 

Attachment before judgment none in tne oasQ 

of agricultural produce, O. 38, R« 12 

Attachment before judgment-notice to show 

cause, O. 38, R. 6 , . ^ aa 

Attachment before judgment, removal of, U- 

R 9 

Attaohment, claims and objeotions to, O* 31p 
^ 58 

Attachment, continuance of, 0. 21, 

Attaohment, determination of, O* 21, 
Attachment in execution of deote», O. **• - 

Attaohment iu exeontiou of decrees of sevesal 
Gourts, 8. 63 

Attaohment in exeeution 

property attached before judgmenty Or an.- 

AtfeMbment in eiwattonv Psopeity' 

8.60 '' 
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in eseoaUen property not liebte to, 
. «• (») *0 (P) 

Atta^ment ot agrioultaral produce, O. 31, 
Re 44 

Attaohment of crops out and gathered, O. 31, 
Re 44 (b) 

Altaohment ol debt. O. 31, R. 46 (a) 
Attaohment ol deoreea, O. 31, R, 68 
Attaohmant of defendant’s pcopertj to enforce 
appearance, 8 . 94 (k^ 

Attachment of growing crop, O. 31, R. 44 (a) 
Attachment cl immoveable property, O. 31, 
R. 64 

Attachment of moveable property, O. 31, R, 43 
Attachment of moveables ‘.not in judgment- 
debtor’s poBaesBion, O. 31, R. 46 (o) 
Attachment of negotiable instrument, O, 31. 
R.61 

Attachment of partnership property, O. 31, 
R« 49 

Attachment of property beyond jariadiotion, 
8 < 186 

Attaohmeht of property for disobeying aum- 
xnons, 8 . 33 (b) 

Attachment of property in custody of Court or 
public officer, O. 21, R. 63 
Attachment of property in dwelling-houses, 
Ss 63 

Attachment of property not in judgment 
debtor’s posaeasion, O. 21, R. 12 
Attachment of property subject to decay, O. 31, 
R. 43 proviso 

Attachment of property of witness for diaobey- 
ing Bummons, 0.16, R. 10 (3) and R. 13 
Attaohmeht of public officer’s property, 8 , 81 
Attachment of salary or allowance, O. 21, R. 48 
Attachment of share in corporation, O. 31, 
R. 45 (b) 

Attachment of share in moveables. O. 31, R. 47 
Attaohmenti Private alienation after, 8 . 64 
Attaohment, Proviaions as to, Ss. 60—64 
Attachment, release of property from, O. 31, 
R. 60 

Attachment, removal on eatislaotion of decree, 
O. 31, R. 66 

Attachment, Suita in respect of, O. 31, R. 63 
Attaohraent, Suit to recover property under, 
B. 16 (f) 

Attachment under deoree foe rents or mesne 
profits, O. 31, R. 43 

Attachment under money deoree, O. 31, R. 41 
Attachmentiunder precept, 8 . 46 
Attendance and examination of witnesses 
before Commissioner, O. 26, R. 17 
Attendance of arrested witness, O. 16, R* 18 
Attendance of parties and witnesses before 
Oolleotor, Bob, III, Para 13 
Attendance of person making luffidavit, O. 19, 
R. 9 

Attendance of person on Govt.’s behalf, O. 37, 
R. 6 

Attendanee of witness beyond jurisdiction, 
O 16, R. 19 

Attendance of witnesses, O. 16 
Attendanee of witnesses at adjourned hearing, 
O, 16, R. 16 

Attendanoe of witnesses at the bearing, O. 16, 
>Br. 16, 16 

Attendanoe of witness in peracm when ordered, 
^0/lQ,iR«19 

▼ol. 1—66 0 
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Atteudauae ol witness, Buies as to apnlv to nar- 
tie., O. 16. R. 31 "Fpiy ro pat 

Attorney to seive prooeBsee ol High Ooutt 
Original Bide, O. 49, R. l * 

O'- “O'Mot. 

Bob* II, Para. 12 

Award, judgment and deoree on, Boh. If Para 
16 ’ 

Award, remitting ol, Boh. JI, Para 14 

Award Betting aside. Boh. II, Para 16 

Award to be signed and filed. Boh. II, Para 10 

Awa^ wi^^out intervention ol Court, Boh. II, 

Balanoe due on mortgage, O. 34, R. 6 

Hankers Books Evidence Aot, 1891 O 7 R iv 

Bar to lurther suit. Ss. Hand 12 ^ ^ 

Benami sales, B. 66 
Bench, appeal heard by, 8 . 98 

Bidding by decree-holder, O. 91, R. 73 ^ 

Bid of co-sharer preferred, O. 21, R, 88 

Buying property by deoree-holder. 6 . 21 R 7 Q 
Case to be stated, 0, 36, R. i * ^ 

Causes of action, joinder of, O, 2, R, 3 

Certificate by executing Court, 8 . 41 

Certification of adjustment of deoree, O. 21 , 

Certificate ol fitness or value lor appeal to 
P.U., O. 46, R. 3 
Certificate of salei O. 21, R. 94 

Certificate to appeal to P.C., Refusal of, G. 46 
R. 6 * * 

Charge, enforcement of, O. 34, R, 16 

Charge for plff.’s costa in interpleader suits 
O* 35, R. 6 

Charge, O. 34 applies to, O, 34, B. 16 
Charge, suit on, 8 . 16 (o) 

Charities, suit in respect of, Bs. 92, 93 

Chartered High Courts, applicability of certain 
Rules, O. 49. R. 3 

Chartered H'gh Courts, applicability of Sob. I 
O. 49, R. 2 

Chartered High Courts, Provisions relating to. 

Bs, U 6 —120 (Part IX) 

Chiefs, execution of deoree against 8 . 86 f31 
Ohiefe, suits against. 8 . 86 ' 

Chiefs, recognised agents of, 8 . 86 
Chiefs, suits by, B. 87 

Chiefs, suits by or against not governed bv 
O, 33, R. 16 

Civil Prison for disobeying summons, 8 . 33 (d) 
Civil Servant is a public officer, 0 , 3 (17) (b) 
Claimant to adduce evidenoe, O. 21, R. 69 
Claimants, notice by Collector, 8 oh. HI, Para 3 
Claim arising under mortgage, deoree for, O, 34. 
R. 14 

Claim to attached property, disallowance of 
O. 21, R. 61 

Claim to property attached before judgment 
O 38, R. 8 

Claims by or against exeontor, administrator 
or heir, O. 2. R. 6 

Claims enforceable under attachment. 8 , 64 
Claims, investigation by Oolleotor. Bob. Ill 
Para 4 

Claims to attached property, O. 21, R. 68 
Clerical mistakes, 8 . 252 
Code applies to High Courts, 8 , 117 
Code, defined. 6 . 2 ( 1 ) 
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Code not retrospective in certain matters, 
8. 157 

Code not retrospeobive in rights of appeal, 
S. 154 

Coins, delivery after attachment, O. 21, 
R. 66 

Collateral security, Q. 3, B. 2, Ezpl. 

Collector deemed to act judicially in executing 
decrees, S- 71 

Collector, exeoution of decrees by, Sch. Ill 
Collector’s powers in execution, Sch. Ill, 
Para 1 

Golleotot’a power in special oases, Sch. Ill, 
Para 2 

Colleotoc’s power *tc enforce attendance of 
witnesses and production of documents, 
Sch. Ill, Para 13 

Collector, statement by to Dist. Court, Sch, III, 
Para 5 

Collector to exercise powers of Advocate- 
General, 8. 93 

Collector to receive a copy of decree in pauper 
suits, O. 33, B. 14 

Collector to render account to Court, Sch. Ill, 
Para 9. 

Collector when to be Receiver, 0« 40, R. 5 
Commencement of suit to be by plaint, O. 4, 
B. 1 

Commenoement of the Code, 8« 1 (2) 
Oommisaioned officer is public officer, S. 2 (17) 
( 0 ) 

Commissioner, powers of, O. 26, B. 16 
Commissioner to be examined, O, 26, R< 10. 
Commissioner to be given necessary instruc¬ 
tions, O.26,Rt12 

Commission, expenses of, O* 26, R. 16 
Commission for aooounts when to issue, 0« 26, 
B. 11 

Commission for looal investigation, O. 26, 
Br. 9, 10 

Commission for whose examination to be 
issued, 0. 26. B« 4 

Oommission or letter of request, O, 26, B. 5 
Commission, return of, O# 26, R. 7 
Oommisaiona, O. 26 

Commissions, Provisions as to applicable to 
Non-British Indian Courts, 3. 78 
Commission to another Court, S. 76 (1) 
Commission to examine aooounts, O. 26, 
Br. 11, 12 

Commission to examine a person, 8 . 75 (a) 
Commission to examine or adjust aooounts, 
8. 75 (0) 

Oommission to examine pauper applicant t 
O. 33, R. 4 

Oommission to examine person out of British 
India, 8* 77 

Commission to examine witnessj O. 26, Br. 1-8 
Commission to examine witness, order for, 
O 26, R. 2 

Commission to examine witness, to whom to 
be issued, O- 26, R. 3 

Oommission to examine witness when to be 
issued, O. 26, B. 1 s 
Commission to make looal investigation, 
8, 76 (b) 

Oommission to make partitiooi 8. 75 (d) and 
O- 26, Rr. 13, 14 

Committee tq frame rales, 8, 123 
Oommon right res judicata as tOa 8i 11a expIt 6 


Compensation foe attachment, arrest 6ty 
injunction applied for on insuffioient ^ 
grounds, 8. 95 

Compensation for wrong to immoveable ptor^ 
petty, 8. 16 (e) 

Compensation for wrong to person or 
able8,8. 19 

Compelenoy of Court to try suit, 8. 11, expll ^ v 
Oompetenoy to aot as next friend or guardian 
for suit, O. 32, Bv 4 

Compromise of suit, O. 23, B. 3 ' 

Compromise by next friend or guardian f6z%, 
suit, O. 32, B. 7 - 

Conduot of sales by Oolleotor, Boh. Ill, Para 10 
Conduot of suit, O. 1, B. 11 ^ - 'v 

Conduot of witness, O. I8a B. 12 y 

ConHiot of jurisdiotion, 8. 17 .q 

Oonjugal rights, disoretion in exeouting depi^ 
for restitution of, O. 21, B. 33 
Conjugal rights, restitution exeoution of deoree> 
for. 0.21, B, 32 

Consent by person under disability, B. 147 
Consent decree, no appeal from, B. 96 (3) - 
Consolidation of suits for valuation, 0. 45,''. 
R. 4 

Constitution of Bale Committee, 8. 123 
Gonstruotive res jadioata, 8, 11, expis. 4 and .6; 
Contagious disease, ground for release from 
arrest, 8. 69 (3) (a) j 

Contents,*notioe of appeal, O. 41, R. 15 n 
Contents of appellate judgment, O. 41, B. 31 
Contents of applioation to sue as paaper, 0.33i> 
R. 2 

Contents of applioation when immoveablp pro¬ 
perty to be attached, O# 21, B. l3 > 

Contents of decree, 0* 20, B> 6 
Contents of exeontion applioation, 0. 21, B. 11 
( 2 ) 

Contents of judgment, O. 20, B. 4 
Contents of memo of appeal, O. 41, B< 1 (2) 
Contents of plaint in interpleader sniti O, 36, 

Contents of plaint in suits on negotiable 
instruments, O. 37, B. 2 - v 

Contents of sale proolamation, 0« 21, B. 66 
Conton&a of summons to witnesses, O. 16, Bi-5> 
Contents of warrant of arrest, O, 21, Rt 38 
Contingent decree, O. 46, B. 2 , > 

Gontinuanoe of attachment, O. 21, R. 62 ^ - 
Oontinuanoe of breaoh, injunotion to restrainy 
O. 39, R. 2 

Co-owner, bid of, to prevail, O. 21. B. 77 - 

Co-partners, suits between, O. 30, B* B * 
Copies of appellate judgment and decree to be 
given. O, 41, B. 36 : r 

Copies of doouments, 0* 11, B. 19 

Copies of doouments admitted, endotBement 

oUt O. 13, B. 6 

Copies of exhibits, 0. 41, B* 13 

Copies of judgment and deoree to be giveoi 

O. 20, B. 20 ^ 

Copy of deoree and judgment to aocompaDy 

appeal, O. 41, R. 1 * * ^ 

Copy of judgment and deoree to be sent w 

lower Court, O. 41, R. 37 ^ 

Copy of plaint to accompany summons, O. 5# 

B. 2 

Corporation, deoree against, O. 21, B. 32 (2) 
Corporation, injanotion to, O. 89^ R# 6 
OorporatioDi interrogafeoriaa to, OrlliBt» a 
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’Oorporatioiii petsonal attendanoe of prinoipal 
oflioer, O. 39, R. 3 

Corporation, Place of businesB, 8. 30, Expl. 2 
OorpocakioD, aait by or against, O. 39 
Oo-sharar, preference to bid of, 0. 31, R. 88 
Cost of prooesB, O. 48, R. 1 
-Costa, B. 36 

Costs, Appellant to give aeourity for, O, 41, 
R> 10 

OoBta ID interpleader suit, O. 36, R, 6 
Coats, interest on, S. 86 (3) 

Coats not ascertained, execution of decree, 
8. 118 

Costa of adjournment, O. 17, R. 1 
•Costs of affidavits, O. 19, R. 3 (2) 

Costa of arbitration. Sob. II, Para 13 
Costs of oommissioD, O 26, R. 15 
Costs of inquiry as to pauperism, O, 33, R. 16 
Cost of interrogatories. O. 11, R. 3 
Coats of mortgagee subsequent to decree, O. 34, 
R. 10 

Goats of notice to produce documents, 0. 12, 
R. 9 

Costa of noting when negotiable instrument 
dishonoured, O. 37, R. 6 
Costs of reference, O. 46, R. 4 
Costs, Reasons to be given for disallowing, 
8, 36 (2) 

Costs, security for, O. 25 
Costs, security for in P.C- appeals, O. 45, R, 7 
Costa should be stated in decree, O. 20, E. 6 
Costs, want o! jurisdiction no bar to award, 
8. 35 (1) 

Goats when pauper succeeds, O. 33, R. 10 
Court oompetent to entertain review, O. 47, 
R. 2 

Court executing decree bound by order passed 
by Court passing it, O 21, R. 28 
Court-fee by pauper, 0< 33, R. 10 
Court-fee by pauper, Government's right to 
apply for, O. 83, R. 12 
Court-fee iu lieu of postage, 3. 143 
Court Fees Act, 1870, amended, Soh. IV 
Court-fees additional to be paid in questions in 
execution, 8. 47 (2) 

Court-fees, making up deficiency in, 8. 149 
Court passing decree, Stay by, O. 41. R. 5 (2) 
Court, Inherent powers, 8. 151 
Court, Powers of amendment, Ss. 152, 153 
Court. Power to order separate trials, O. 1, 
R. 2; O. 2. R. 6 

Courts entitled to execute decrees. S. 38 
Courts executing decrees, O. 21, Br. 3 to 9 
Courts, Iianguage of, S. 137 
Court B power to adjourn hearing, O, 17, R. 1 
Court’s power to appoint arbitrator, Sob. II, 
Para 5 

Court’s power to inspect, O. 18, R, 18 
Court’s power to modify or correct award, 
Soh. II, Para 12 

Court’s power to order proof by affidavit, O. 19, 

B 1 

Court’s power to send for record, O. 13, R. 10 
Courts, superior and subordinate, 8. 3 
Court to examine witness pursuant to commis¬ 
sion, O. 26, R. 6 

Court to which apolioatioa for execution to be 
made, O, 21, B. 10 

"Oourt, to whom appeals from orders lie, 8. 106 
Courts transfer of basiaeBS, 8* 150 


Court which passed a decree meaning of, B. 37 
Creation of interest during suit, O. 22, R. 10 
Oross-olaims, execution of, O. 21, R, 19 
OrosB-claims in mortgage suits, O. 21, R. 20 
Oroas-deorees, execution, O. 21, R. 18 
Grosa-deoreee in mortgage suits, O. 21, R, 20 
OEoss-objeotiona by respondent, O. 41, R, 22 
Currency notes, delivery after attachment, 
O. 21. R, 66 

Custody of crop attached, O. 21, R, 46 
Day of bearing in suits by or against Govt., 
O. 27, R. 6 

Day of hearing of appeal, O. 41, R. 12 
Date of decree, O. 20, R. 7 
Death after hearing, O. 22, R. 6 

Death of deft, when right to sue does not survive, 
O. 22. R. 4 

Death of deft, whea right to sue survives, O 22, 
R. 1 

Death of guardian for suit, O. 32, R. 11 
Death of one of several plffa. or defts, O. 22, 
R. 2 

Death of partner, O. 30, R. 4 
Death of piff. if right to sue survives, O. 22, R. 1 
Death of plff, when right to sue does not sur¬ 
vive, O. 22. R. 3 

Decided, meaning of, 8. 11, Expl. 5 
Decision by appellate Court on another ground, 
O. 41,R. 24 

Decision of suit on issues of law, O. 14, R. 2 
Decree, adjustment or payment out of Oourt 
and certification, O- 21, R. 2 
Decree affirming lower Court’s decree, appeal 
to P.C,, 8. 110 

Decree against corporation, O. 21, R. 32 (2) 
Decree against firm, execution of, O. 21, R. 50 
Decree allowing set off. Appeal from, O. 20, 
R. 19 (2) 

Decree, application foe execution by transferee 
of. O. 21, R. 16 

Decree, application for execution of, O. 21, 
Rr. 10 to 23 

Decree, oompstenoy of Court to execute, S. 38 
Decree, contents, O. 20, R. 6 
Decree, contents of application for execution 
O. 21, R. 11 (2) 

Decree oontingent on order in reference, 
O.46, R. 2 

Decree, copies of, to be given, O. 20, R. 20 
Deoree, copy of, to acoompany appeal, O, 41, 
R. 1 

Deoree, copy to be given to applicant, O, 41, 
B. 36 

Deoree, copy to be sent to lower Court, O* 41, 
R. 37 

Decree, Court to wbioh application for exe¬ 
cution to be made, O. 21, R. 10 
Decree, date of, O. 20, R. 7. 

Deoree defined. 8* 2 (2) 

Decree defined for appeal to King in Council, 
O. 45, R. 1 

Deoree, execution by Golleotor. 8oh. Ill 
Decree, execution by Foreign Court, 8. 45 
Decree, execution by High Court. O. 21, R. 9 
Decree, execution of, against Princes, Chiefs, 
Ambassadors and euvoys, 8t 86 (3) 

Decree, execution of, against public officer* 
B. 62 

Decree, execution of, before costs are asoertain* 
ed, 8. 118 
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Deozee, execution of pending P.O. appeal, 
O. 45, B. 13 

Decree, execution to be transferred to Bmall 
Cause Court, O 31, R. 4 
Deoreei execution when land situate in more 
than one jurisdiction, O, 31, R. 3 
Decree, ex parte, setting aside, O. 9, R- 13 
Decree for accounts, O. 20, Rr. 16, 16, 17 
Decree for claims arising under mortgage, en¬ 
forcement of, O. 34, R. 14 
Decree for delivery of immoveable property, 
O. 21, Rr. 35, 36 

Decree for delivery of moveable property, O. 20, 
R. 10 

Decree for execution of document or negotiable 
instrument, O. 21, R. 34 
Ddoree for moveable property, execution of 
O. 21, R. 31 

Decree for payment of money, execution of, 
O. 21, R.30 

Deoree for possession and mesne profits, O. 20, 
R. 12 

Deoree for rent, property not exempt from 
attachment and sale, S. 60 (2) 

Deoree for specific performance, restitution of 
conjugal rights and injunction, execution 
of, O. 21, R, 33 
Daorree-holder defined, 8. 2 (3) 

Decree-holder, notioe by Gollootor, Sob. Ill, 
Para 3 

Deoree-holder not to buy or bid without permis¬ 
sion, O. 31, R. 72 

Deoree in administration suit, O. 20, R. IS 
Deoree in partition suit or suit for separate pos- 
aessiou of share, O* 20, R# 18 
Deoree in pauper suits, oopy to be sent to 
Collector, O. 33, R. 14 
Deoree in pre emption suit, O. 20, B. 14 
Deoree in suit for dissolution of partnership and 
accounts, O. 20, R. 16 

Decree in suits on negotiable instruments. 
Betting aside, O. 37, R. 4 
Deoree, mode of transfer of execution, O. 31, 
Re. 5, 6 

Deoree need not be signed by dissenting Judge 
O. 41, R. 35 (4) proviso 

Deoree, Notioe of execution when to be given, 
O. 21,R. 33 

Deoree not to )be varied in appeal, lor irregu¬ 
larities, 8. 99 

Deoree of appellate Court, O. 41, R, 35 
Deoree of Division Court, Appeal to P.O., 8. Ill 
Deoree of P.O., exeoution of, O. 46. B. 15 
Deoree of Bingle Jud^e of H.C., Appeal to P«0. 
none, 8. Ill 

Decree, oral application for execution, O. 21, 
R. 11 (1) 

Deoree passed by two or more Judges, Review 
by whom, O. 47, R. 5 
Deoree, passing of, O. 30 
Deoree payment of in Court, O. 21, R. 1 
Deoree payment under, O* 31, Rr. 1, 3 
Deoree preliminary and final defined, 8. 3 (3), 
expl 

Deoree. preliminary and final in a foreolosure 
suit, O. 34, Rr. 3, 3 

Decree,. pBoliminary and final in a suit for sale, 
O. 84, Rr. 4, 5 

jCaocce preliminary and final in redemption suit 
O. 34, Rr. 7, 8 i 


Decrees, amendment of. 8. 162 
Decrees, applications for executing 

Decrees appealable to P.O., 8* 109 
Decrees, execution of, O. 21 
Decrees, Forms of. 8oh. I, Appendix D 
Decrees passed in Native States. Execpiim^^ 
8s. 43, 44 

Decrees, scheme for liquidation, 8bh, In 
Para 7 

Deoree, stay of execution by appellate Oouzi 
O. 41. R. 5 ^ 

Deoree, stay of exeoution by Oonct passing: 
decree, O. 41, R. 6 (2) 

Deoree, stay of exeoution pending .zelerenjN.. 

O. 46. R. 2 Z 

Deoree, transferee of. 8. 4'9 
Deoree, Transfer of, 8. 89 
Decree, transfer of exeontion to Babor^hiite* 
Court, O. 31, R. 8 

Deoree, transfer of in another proTiD06, 8» W 
Deoree to be signed, 0« 20, B. 7 
Deoree to be signed by eucoessor of Judge.. 
O. 20. R. 8 

Deoree to conform with reference order, fO. w,. 


B. 3 




Decree to direct instalments, O. 20. B. 11 
Deoree to follow judgment, 8 . 33 ^ 

Deoree to include a final order, O. 45, Bi:l 
Deoree to mention oosts, O. 20, B."0 ' 

Deoree to recover immoveable /prqpezty, pop- 
tents, 0. 20, B> 9 

Deoree where mortgagee is overpaid, p. B. 9* 
Decree where set ofi allowed, O. 20, B. ,19 q 
D ecree, which Courts oan execute, 0. 91, 
to 9 

' Default by purohaser in payment of full.pzijqp. 
O. 31, B. 86 

Defaulting purchaser reeponsible for loss, 

B. 71 

Default, order of dismissal for, is not decree.. 
8. 3 (3) (b) 

Defence founded on separate grounds, O. 8| 
Defence, new ground of, allowed, O- 8. B.^ 
Defence to suits on negotiable instcumeiit. 

O. 37, R. 3 j 

Defendant added, limitation against, 0. 

B. 10 (5) 

Defendant, failure to attend, 0. 9, B. -6 ^ ^ 

Defendant in jnrisdiotion of another Court,. 

servioe of summons how-made. .0. 6, B.31 
Defendant in prison, service of BuiumonB, 0«4S.. 




1 . 


B. 24 ^ 

Defendant minor, guardian for suit to be ap-- 

pointed, O. 32, R. 3. 

Defendant need not be interested in all reli^i 
O. 1, B. 5 

Defendant not in British India service of sOffi*" 

V 

mens, O. 6, R. 35 

Defendant of unsound mind, O- 33. B. 15 
Defendant, one may appear for others, 0#^^ 

R. 12 ;i 

Defendant, order foz.peracnal appearance. pryOf 

R. 3 ^ ^ /j 

Defendant residing beyond jnrisdiotion, eervicfr 

to be on agent. O. 5, B. 13 
Defendant’s death when right to sna doB?Jfto.. 

survive, O. 33. R.f4 . i 
Defendant’s death, when right to 
0. a2. R. 1 , i 
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^6(6nduk'8 failuro to flod out ffosh Buretj or 
to furulBh Boourity, O. 38. R, 4 
DefeDdaut’B iutersat and liability to be Btated 

in plaint, O, 7, R. 5 
Defendants, joinder, of, O. 1, R. 3 
Defendant’s resldenoe, B. 90, expl. 1 
Defendant, Summons to, S. 97 

Defendant, Sammons when to be issued, O. 5, 
R. 1 

Defendant to begin suit in some oases, O. 18, 

R» 1 

Defeqd^iifc to present written statement, O. 8, 
R.' 1 

^Defendant to produce his witnesses, O. 5, R. 8 
Befioienoy of oourt-fees making up, S. 149 
Definitions, B. 3 

Delivery of ooin or ourrenoy notes attaohed, 
O. 31,R. 66 

Delivery of immoveable property, 0, 21, R. 36 
Delivery of interrogatories, 8 30 (a) 

Delivery of negotiable instrument or shares, 
O, 31, R. 80 

Delivery of property in judgment-debtor’s pos¬ 
session, O. 31, B«95 

Delivery of property in tenant’s possession, 
O. 31. R. 96 

Delivery of, property sold, O. 31, Rr. 79, 80. 81 
Delivery of property when in tenant’s poeses- 
Sion, O. 91, R. 36 

Demeanour of witness, Remarks on, O. 18, 
B. 13 

Departure of witness without lawful exouse, 
O. 16, R, 17 

Deposit, aooeptanoe of, O. 94, R. 4 
Deposit by purchaser, O. 31, R. 84 
Deposit for expenses in P.G. appeals, 0.45, 
R. 7 

Deposit in Court of negotiable instrument, 
O. 37,R. 6 

Deposit of expenses, refund of balance, O. 46, 
R. 12 

Deposit of money in Court by trustee, O. 39, 
R. 10 

Deposit of money in Court in money suits, 
O. 34, B. 1 

Deposit of subject-matter of suit, O. 39, R. 10 
Deposit to set aside sale, O. 31, R, 89 
Detention, effect of aatisfaotion of decree on, 
B, 58 (ii) 

Detention in Civil prison for obstruction eze- 
oution, 8. 74 

Detention in Civil prison women exempted, 
8. 66 

Detention of judgment-debtor in Civil prison, 
S« 65 

Detention of subjeot-matter of suit, O. 39, R. 7 
Detention of witnesses, O. 16, R. 4 (3) 
Detention period in Civil prison, 8. 58 
Determination as to the question of legal re¬ 
presentative, O. 33. R. 6 
Determination of attaohment, O. 31, R. 57 
Determination of suit at adjourned hearing, 
O. 17, R.3 

Devolution of interest daring suit, O. 22, B, 10 
Difference of opinion equal on review, O. 47, 
R. 6 

Dlreotions as to taking accounts, O. 30, B, 17 
Directions in appellate judgment, O. 41, R. 32 
Director of Corporation to receive process, 

O. 99, R< 2 


Diieotor of Corporation to sign plaint, O. 99, 
R. 1 

Disability, consent or agreement by parsons 
under, 8. 147 

Disallowanoe of claim or objection, O. 31. R, 61 
Discharge from arrest pending application for 
stay, O. 31, B. 36 (3) 

Disohatge from debt, Release under 8. 58 is 
not, 8. 58 (3) 

Discharge of injunotion, O. 39, R. 4 
Discharge of judgment-debtor from arrest, 
O. 21, R, 40 

Disoharge of surety for deft.'s appearance. 
O. 38, R. 3 

Discharge under O. 31, R. 36, effect, O, 31. 

R. 27 

Disclosure of Partners’ names, O. 30, Rr. 1, 3 
Discovery, O. 11 

Discovery by interrogatories, O. 11, R. 1 
Disoovery, Forms of, Bch. 1, Appendix C 
Discovery of documents, 8. SO (a) 

Disoovery of documents, Application for, O. 11, 
R. 13 

Discovery of documents when premature, O. 11, 

R. 30 

Discretion in executing decree for restitution of 
conjugal rights, O. 31, R. 33 
Disease, ground for release from arrest. 8. 69 

(3) (a) 

Dismissal for default bars fresh suit, 0. 9, 
R. 9 

Dismissal for default, order of, is not deoree, 
8. 3 (3) tb) 

Dismissal for default, setting aside, O* 9, B> 9 
Dismissal for piff.'s default of appearance, O. 9, 
R. 8 

Dismissal not barring fresh suit, O. 9, R. 5 (2) 
Dismissal of appeal at first bearing, O. 41, 
R. 11 

Dismissal of appeal for default, O. 41, H- 17 
Dismissal of appeal for default, Restoration of, 
O. 41. R. 19 

Dismissal of appeal when appellant does not 
deposit process fees, O. 41, R. 18 
Dismissal of suit as unreasonable or improper, 
O. 33, R. 14 

Dismissal of suit for non-aervioe, restoration, 
O. 9. R. 4 

Dismissal of suit not barring fresh suit, O. 9, 
R. 4 

Dismissal of suit on pifi.’s insolvency, O, 22, 
R. 8 (3) 

Dismissal of suit, setting aside, O. 32, H- 9 (2) 
Dismissal of suit under O. 23, efiect. O. 32, B. 9 
Dismissal of suit where neither party appears, 
O. 9, R. 3 

Dismissal of suit where plaintiS fails to pay 
costs of summons, O. 9, R. 2 
Dismissal where piff. does not apply for 
one year for fresh summons, O. 9, R, 6 
Disobedience of summons, 8. 32 
Disobedience of summons by witcesse, effect, 
O. 16, Rr. 10, 11 

Disobeying summons for lawful excuse, O. 16, 

R. 11 

Dispaupering, O. 33, R. 9 
Disposal of case stated, Oi 36, R. 5 
Disposal of suit at first hearing, O* 16 
Dispossession by decree-holder or purohaseta 

O. 21, B. 100 
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Disseofcing Judge need not sign decree, 0« 41. 
R. 35 (4) proviso 

Dissent to be recorded, O. 41, R. 34 
Dissolution of partnership, Decree in a suit for 
and for account, O. 20, R, 16 

Distraint, Quit to recover property under, 
8. 16 (f) 

Distribution of assets, 8. 73 
Distribution of sale proceeds, 34, R. 13 

Distriot Court meaning of, 8. 2 (4) 

District Court’s powers to revise and refer. 
O. 46, R. 7 

Distriot court to receive statement from 
Collector, Boh, III, Para 5 
District defined 8. 2 (4) 

Division court, Appeal to P, C., 8, 111 
Document, decree for execution, O. 21, R. 34 
Document if in possession must aooompany 
plaint, O. 7, R, 14 

Document not produoed with the plaint cannot 
be admitted later on, O, 7, R. 18 
Dooument, requring persons present in Court to 
produce. O. 16, R. 7 

Documents admitted, endorsements on, 0* 13, 
R. 4 

Documents admitted, Record of, O. 13, R. 7 
Documents admitted, Return of, O. 13, R. 9 
Documents, application for discovery of. O. 11, 
R. 12 

Documents, inspection, etc., 8. 30 (a) and O, 11. 
R. 15 

Documents, irrelevant or inadmissible, O. 13, 
R. 3 

Documents, list of to be presented with plaint, 
O. 7, R. 14 (2) 

Documents must be produoed at first hearing 
0. 13, R. 1 

Documents, non oomplianoe with order to 
produce, 0. 11, R. 21 

Documents, non-production at first hearing, 
O, 13. R. 2 

Dooumenis, notice to admit, O. 12, R, 2 
Documents, notice to ptocuoe, O, 11, R, 16 
Documents not in party’s possession, O. 7, 
R. 15 

Documents, order for produofcion, 0.11, R. 14, 
Documents, order to impound, 0. 13, R, 8 
Documents, premature discovery of, O. 11, 
R. 20 

Dooument produced in answer to deft,’a case 
not inadmissible, O. 7, R, 18 (2) 
Documents, production, impouning and return, 
O. 13 

Documents, production of before Collector, 
Boh, III, Para 13 

Documents rejected, endorsements on, O. 13, 
R. 6 

Documents relied upon in plaint, O. 7, 
Rc. 14, 18 

Documents to oross-examine witnesses not in¬ 
admissible, O, 7, R. 18 (2) 

Documents to refresh memory not inadmis¬ 
sible, O 7, R. 18 (2) 

Dooument, Summons to produce, when suffici¬ 
ent compliance with, O 16, R. 6 
Documonts, Verifigd copies, 0. 11, R. 19 
Duties of Receiver, 0. 40, R. 3 
Duties of Receiver, enforcement of, O. 40, R- 4 
Rfifeot of abatement or dismissal under. O. 22, 
R. 9 


Efieot of marriage on b^U, O. 22, R. 

Effect of not prodnoing doonmente 
hearing, Oi 13, R. 2 
Effect of set-off, O. 8, R, 6 (2) C 

Enactments amended, 8oh, IV ■ i- ' - ■ t 

Enactments repealed, Sch, V , : 

Endorsement as to time and manner of aervioe^ 
of summons, O. 6, R. 18 
Endorsement of negotiable instrument,* decree* 

for, O. 21, R. 34 

Endorsement on process of exeoution, 0. 31 
R. 26 

Endorsement on copies of doouments, 0,18,. 
.6 > ,. 
Endorsements on dooument admitted.'O. IS^ 
• ^ '■ 
Endorsements on rejected doouments, 0.13^ 
R. 6 

Enemy, suit by alien enemy. 8. 83 ..: 7 v 

Enforcement of award obtained without.oourt’e* 
intervention, Boh. II, Para. 21 
Enforcement of Receiver’s duties, O. 40, B. 4 
Enforcement of surety’s liability, 8. 144 ..jsiu 
English, record of evidenoe to be in. 8. 138 
Enlargement of time, 8. 148 v n 

Envoys, exeoution of decree against, 8* 86 (3)^ 
Envoy, suit against, 8. 86 
Examination before framing issues, 0.14, R, 4> 
Examination of aocounte. Commission for, 
8. 76(o) 

Examination of a person, oomaiissioa«?for,. 
8. 76 (a) 

Examination of applicant to sue as pauper^ 
O. 33, R, 4 .ir 

Examination of judgment-debtor as to hls^ 
i property, O, 21, R. 41 
Examination of parties, O. 10 
Examination of parties to be recorded, 0. IOm 

R. 3 

Examination of person out of British India^^ 

S. 77 

Examination of party, oral, O. 10, R. 2 
Examination of serving officer, O. 5, R. 19' 
Examination of witness, O. 18 
Examination of witness, commission for,., 
26, Rr. 1—8 ..,7 

Examination of witness when to be immediate,^ 
O. 18, R. 16 1 

Examination to be in open Court, 0. 18, B,~4 
Exception to affidavit in answes to inietroga-; 
tories, O. 11, R. 10 

Executing Court bound by order of oourt pass* 
ingdeoree, O, 21, R. 25 
Executing Oourt, oertifioale by, 8. 41 
Execution, Bs. 36—74 (Part II) 

Exeoution against property and person, 0. 31».. 
R. 21 

Exeoution in case of cross claims, 0. 31, 19 

Exeoution of decree against firm, O.. 31,. 
R. 60 

Exeoution of decree against Princes, ObiefSh. 

Ambassadors and envoys, 8. 86 (3) 
Exeoution of decree against public offioer, 8.83'^ 
Execution of decrees and orders, O. 31. 
Exeoution of decree, application for, 0. 31,^ 
Rr. 10—23 

Execution of decree, attachment under, Oa 
Rr. 41—63 

ExeoutioD of decree before costs aBoeitaihed.f, 
8. 118 : 
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Hxeoution ol deovees by Oolleotor, Bob. Ill 
KzeoaUon of deoieg by Foreign Ooart, B. 46. 
Execution of deoree by High Court. O. 31, R* 9 
Execution ol deoree by Court pasaing deoree, 
O. 41. B. 6 (3) 

Execution of decreet Court’a oompetenoy as to, 
8. 38 

Execution of decree for execution of documeut 
or endorsement on negotiable iustrument, 
O. 31, R. 84. 

Execution of deoree for moveable property. 
O. 31, R. 31 

Execution of deoree for specific performance, 
restitution ol conjugal rights or injuno- 
tion, O. 31, R. S3 

Execution of deoree in another province. 8. 40 
Execution of decree, Modes of, 8, 51, and O. 21, 
Rr. 30—86 

Execution of decree, Mode of transfer of. O. 31. 
Rr. 5, 6 

Execution of decree, notice of when to be given, 
O. 33. R, 33 

Execution of deoree pending P.G. appeal, O. 45, 

R. 13 

Execution of decrees passed in Native States, 
Ss. 43, 44 

Execution of deoree, stay by Appellate Court. 
O. 41, R. 6 

Execution of decree transferable to Small Cause 
Court, O. 31, B. 4 

Execution of document, deoree for. Oi 31, R. 34 
Execution of foreign decrees. S. 43 
Execution of money decree, O. 21, R. 30 
Execution of orders, rules as to, Bs. 36 
Execution of F.C. deoree, appeal from orders in, 
O. 46, B. 16 

Ezeoution of Privy Council deoree or order, 
O. 45, B. 15 

Execution of transferred deozees, 8. 42 
Execution, Forms of, Sch. I, Appendix E 
Execution, Procedure on. 8. 61 
Execution proceedings, O. 22, does not apply 
O. 22, R. 12 

Execution proceedings, O. 33 does not apply, 
O. 23, R. 4 

Execution, process for, O. 21, Rr. 24, 25. 
Execution, Property liable aud not liable. B. 60 
Execution, resistance or obstruotJon to, 8. 74 
Execution sale, Suit against purofiaBf ^. 8. 66 
Execution sale, vesting of property, 8. 65 
Execution, Btay of, O. 21, Rr. 26, 29 
Execution, Btay of pending reference. O. 46, 

B. 2 

Execution, to which Court application for stay 
lies, O 31, B. 26 

Execution, transfer of decree for. B. 39 
Execution when judgment-debtor’s property is 
in several disiriots, Sob. HI, Para. 12 
Executor, claim by or against, O. 2, R« 6 
Executor, suit by or against, O. 31 
Exemption from arrest under Civil Process, 

8. 136 , 

Exemption from limitation, plaint ehould 

state grounds for, 0. 7, R- 6 
Exemption, none from arrest of women, 

S« l32 (3) 

Exemption of Agrioultnral produos from attach- 
ment, 8- 61 

Exemption of other persons from personal 
appearance, 8. 133 


Exemption of women from personal appearanoe, 
8. 133 

Exhibits, copies of, to be given to applicant, 
O. 41, R. 13 

Ezparte appellate deoree. Appeal from, 

8 . 100 ( 3 ) 

Ex parte deoree, Appeal lies, B* 96 f3) 

Ex parte deoree, sotting aeide, O. 9, Ri 13 
Ex parte decree to be passed, O 9, R. 6 
Ex parte hearing of appeal, O. 41, R- 17 (2) 

Ex parte hearing of appeal, setting aside, 
O. 41, R. 21 

Expenses, deposit of, in P.O. appeals, 0. 45,. 
R. 7 

Expenses iDBuffioient, O. 16, R* 4 
Expenees of oommission. O. 26, R* 15 
Expenses ol experts, 0« 16, B. 2 (2) 

ExpeDEBS of summons, O. 16, B. 3 
Expenses of witnesses detained mote than a 

day. 0. 16. R. 4 (2} 

Expenses, payment of. to witnesees, O. 16, R. 3 
Expenses, scale of, O. 16. Ri 2 (8) 

Experts, expenses of. 0< 16, R. 3 (2) 

Extension of time, 8. 148 
Extension of time for making award, Sob. !!► 
Para 8 

Extension of time in foreclosure deorees, O. 34,. 
R. 3 (3) proviso 

Extension of time in redemption suits, 0* 34, 
B. 8 

Extension of time to refer to Govt. 

R 7 

Extent of the Code, 8. 1 (3) 

Extracts from Oolleotor’s Register, O. 21^ 
R. 14 

Evidence as to pauperism, O. 33. B> 6. 

Evidence by affidavit, O. 19, R. 1 

Evidence by sucoessor of Judge, O. 10, R* 16 

Evidence, failure to produce, O. 15t R- 4 

Evidence in appeal, O. 41. R. 27 

Evidence in appealable caaes, bow taken. 

O.18. R. 6 

Evidence in appeal, mode of taking, O* 41, 
R. 28 

Evidence in nonappealable oases, O. 18, 
R. 13 

Evidence in support of claim to attached pro¬ 
perty. O. 21, R. 69 

Evidence in transferred suit, O 18, R- 15 (3) 
Evidence not taken down by Judge, O. IR, 
R. 8 

Evidence of admissions of facts or documents, 
O. 12, R. 7 

Evidence, recording of, in English, S. 138 
Evidence taken on oommissioD not always 
admissible, O. 26, R. 8 
Evidence taken under 8. 138, O. 18, B. 7 
Evidence to be interpreted, O. IS. R. 6 
Evidence when to be taken down in English, 
O 18. R. 9 

Pacts, notice to admit, O. 13, B. 4 
Facts to be proved by affidavit, power of Court 
as to, 8. 30 (e) 

Failure of deft, to find fresh surety, O. 38, R. 4 
Failure of parties to appear at adjourned 
bearing, O. 17, R. 2 

Failure of parties to produce evidence at 
adjourned bearing, O. 17, R< 3 
Failure to amend pleading alter order, O. 6» 
R. 18 
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Fe 


Fir 


Failure to appear for examination, O. 10 B. 4 

j2) • 

Failure to apply for fresh sammone, O. 9, R. 5 
Failure to furniBh further seourity in’p, 0< 
appeals, O. 45, Rr. 11, 14 
Failure to furnish security by deft., O- 38. R. 4 
Failure to furnish seourity for costs, O. 35, R, 3 

Failure to present written statement, O. 8, 
R* 10 

Failure to produce evidenoe. O. 16, R. 4 

Females exempt from arrest and detention in 
execution, 8. 56 

lales exempt from persona! appearance. 
8. 133 

lales not exempt from arrest, 8. 133 (3) 
Filing agreement to refer, Soh, II, Para 17 
Filing award obtained without Oourt's inter¬ 
vention, Soh. II, Para 20 
Filing of award, Soh. II, Para 10 
decree, appeal, 8. 97 
decree defined, 8. 3, (2) expl 
Final decree in a foreclosure suit, O. 34, Rt. 3, 3 
Final decree in a suit for sale, O 34, Rr. 5 
Final decree in redemption suit, O. 34, R, 8 
Findings on remand, O. 41, R. 26 
Fine for disobeying summons by a witness. 
O. 16,R. 13 

for not obeying summons, 8. 32 (o) 

, exeoution of drorea against, 0. 21, R, 60 
.8, suits by or against, O. 30 
appeal, 8. 96 
First appeal to P.0, 8. 109 (b) 

Fixing day for deft’s, appearance, O. 5, R. 6 
Fixing day in suits by or against Govt., O. 27 
R, 6 

Foreolosura by mesne mortgagee. O. 34, R, 11 
Forecloaure of mortgage or charge, Suit for, 
B. 16 (o) 

Foreclosure suit, decreeing sale in O 34 
R. 4 (3) 

Foreclosure suit, decrees preliminary and final 
O. 34. Rr. 3, 3 ’ 

Foreclosure suits, extension of time, O, 34, R. 3 
Foreign Court defined, S. 2 (6) 

Foreign Court, exeoution of decree by, 8 46 
Foreign Courts, Provisions relating to commis¬ 
sion. applicable to, S. 77 
Foreign decrees, exeoution of, S, 43 
Foreign decrees, exooutiou of, in British India 
B. 43 

Foreign judgment defined, 8. 3 (6) 

Foreign judgment, presumption as to, 8. 14 
Foreign judgment when conclusive, S. 13 
Foreign States, suits by, S, 84 
Foreign Sammons, service of, 8. 29 
Former suit, meaning of, 8- 11, Expl. 1 
Form of affidavit in answer to interrogatories 
O. 11, R. 9 

Form of appeal, O. 41, K. 1 
Form of interrogatories, O. 11, B. 4 
From of notice to admit documents, 0« 13, R. 3 
Form of notice to admit facts, O. 12, E. 4 
Form of notice to produce doonments, O. 13, 
B. 8 and O. 11, R. 16 
Forms of processes, Appendix B 
Form of review applioation, O. 47, B. 3 
Forms in appendioes to be used, O. 48, R, 3 
Forms, miscellaneous, Appendix H 
Forms of appeal, reference and review. Appen¬ 
dix G 


j^orms Of arbitration, 11, Para apcatiffis 
Appendix 

Forms of decrees, Appetidix D 
Form? of desoription of parties—Appendix A (3* 
Forms of diseovery, inipeotion and admistibnfn 
Appendix 0 '' 

Form? of execution. Appendix E -t 

Forme of plaints. Appendix A (3) ^ 

Forms of pleadings, O. 6, R. 3 
Forms of supplemental proceedings, Appcnidix 

Forms of title of suits. Appendix A (1) 

Forms of written statement, Appendix'Ay ^ 
Forms relating to arbitration, Soh. II Appendix 
Forms, several, Appendix A to H. 

Forum to hear appeals from orders, B. 106 ^ 

Frame of suit, O. 3 
Framing of issues, O. 14, R. 1 
Fraud, foreign judgment obtained by, B. 13 (d>' 
Fraud in sale of immoveable propartVi 
R. 90 

♦ % 

Fcqs^ plaint not barred after rejeoHoD of first. 

O. 7, R. 13 .»V 

Fresh suit not barred by reason of dismiasal. 
O. 9, R. 6 (3) 

Fresh suit not barred though suit dismissed, 

O 9, R. 4 

Furnishing seourity for diaobeyind samidoni. 
8. 39 (d) 

Farther inquiry after ooinmission, 0. 36. 
R. 10 (3) 

Farther suit barred, Ss- 11 and 13 
Farther suit for compensation for arrest, eto., 
on insufifioient grounds barred, S, 96 (3) 
Farther suit for restitution barred, 8^ 144 (3) 
Gazetted OflSoet is public officer, 8. S (17) fe) 
Government a patty in pauper suits, O. 38; 
R. 13 

Government, persons authorised to act for, 
O. 37, R. 2 

Government pleader defined, 8. 2 (7) 
Government pleader to receive process, 0. 97*, 

R 4 

Government, seourity not to be taken from, 
O. 41, R. 7 

Government, suit by or against, S. 79 aod^' 
O. 97. R. 1 

Government to apply for Court-fee payable by 
pauper, O. 33, R. 12 

Grant of review, O. 47, R. 4 '*’'.1 

Grant of review, registering of, O, 47, R. 8 ' 
Grounds for review, O. 47, R. 1 
Grounds which may be taken in appeal, O. 41, 
R. 2 

Guardian foe suit, agreement or compromise 
by, O. 39, R. 7 

Guardian for suit, competency to act, 0. 32, 
Ri 4 

Guardian for suit not to receive property fbV 
minor, O. 33, R. 6 

Guardian for suit, retirement, removal or 
death of, O. 33, R. 11 

Guardian for suit to be appointed, O. 39, R«8 
Guardian for suit to oondnot suit, O. 33, R> fi 
Hearing of appeal, O. 41, R. 19 
Hearing of appeal, adjonrnment of, 0» 41. K. 90 
Hearing of applioation to ane as pauper, O* Sfi, 
R.7 

Hearing of case stated, O. 36, B. 6 * 

Hearing of interpleader salt, O. 35, Bt 4 
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HMMiDff ol Btait. O. Id 

Heir, claim by or againat, O. a, R. 5 

High Oonct original side, prooeases of, O. 49, 
R» 1 

High Qoun oCigioal aide, ProviatonB not appli- 
cable to, 8- 130 

High Ooart, Beferenoe to, 8. 118 and O. 46, 
R» 1 

High Ooarta, Chartered, applicability of certain 
Rules, O. 49, R. 3 

High Oourta, Chartered, applicability of 
Sch. ! to, 0.49, R. 3 

High Court’s powers on reference, O. 46, R, 6 
High Oourt’a power to decide isaae of fact, 
B. 103 

High Oourt'a power to make new rules, 8. 133 
andBa. 135—181 

High Oourta, Transfer of execution of decree to, 
O. 31, R. 9 

Houses, attachment of property in, 8, 63 
Hueband of trustee, administratrix or execu¬ 
trix not necessary party, O. 31, R. 3 
Illness, as a ground for exemption from arrest, 
8. 69 (1) 

Illness, ground for release from arrest, 8. 59. 
(3) (b) 

Immediate examination of witness, 0.18, R. 16 
Immediate possession of subject-matter of suit, 
O. 39, R. 9 

Immoveable property, deoree to recover, O. 20, 
R. 9 

Immoveable ^property in tenant’s possession, 
O. 21,R. 36 

Immoveable property, joinder of olaim with 
claim of, O. 2, R. 4 

Immoveable property, plaint to oontain des¬ 
cription, O. 7, R. 3 

Immoveable property, sale in execution, O. 21, 
Br. 83—103 

Immoveable property, suit for compensation foe 
wrong to, 8 16 (e) 

Immoveable property, suit for partition, 8. 16, 
(b) 

Immoveable property, suit for right or interest 
in, 5. 16 (d) 

Immoveable property, suit on mortgage or 
charge, S. 16 (o) 

Immoveable property, suit to recover, 8. 16 (a# 
Impounding dcouments, order for. O. 13, B. 8 
Impounding o[ document, 8, 30 (a) and O. 13 
Imprisonment for disobeying summons, 
8. 33 (d) 

Imprisonment for resisting execution, 8. 74 
Imprisonment in execution. Females exempted, 
8. 56 

Imprisonment in execution of deoree, 8. 65 
Improper suit, dismissal of, O. 32, R. 14 
Inability of pleader to answer questions, O. 10, 
R. 4 

Inadmissible doouments to be rejected, O. 13, 
R. 3 

Incidental Proceedings, Bs. 75—78 (Part III) 
Indian Civil Servant is a public officer, B. 3 
(17) (b) 

Infectious disease, ground for release from 
arrest, 8. 59 (3) (a) 

Inherent powers of Court, S. 151 
InjunotioD, discharge of, O. 39, B* 4 
InjunotioD, execution of deoree, O. 31, R. 39 
^njunotlon, grant of temposary one, 3. 94 (o) 
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InjuDotion, notice to be given before granting, 
O. 39, R. 3 

Injunction, temporary, when granted, O. 39, 
R. 1 

Injunotion to corporation, O. 39, R. 5 
InjanotioD to restrain repetition of injury, 
O. 39, R. 2 

Inquiry as to legal representative, O. 33, R. 6 
Inquiry as to pauperism, costs of, O. 33, R. 16 
Inquiry into appellant’s pauperism, O. 44, K. 2 
Inquiry into valuation in appeal to P. 0.. O. 46, 

R. 5 

Insolvency, judgment-debtor may apply in, 

S. 65 (3) 

Insolvency of plff., O 22, R 8 
Inapeotion, O. 11 

Inspection of doouments, 8. 30 (b) and O. 11, 
R. 16 

Inspection of documents, Forms of, 8oh. I, 
Appendix G. 

Inspection of doouments, order for, O. 11, R. 18 
Inapeotion of property by Court, O. 18. R. 18 
Inspeotion of eubjeot-matter of suit, O. 39, E. 7 
Inspeotion, time for, O. 11, B. 17 
Instalment deoree, passing of, O. 20, R. 11 
Institution of suit, 3. 26 and O. 4 
Insufficient expenses for summoning witness, 
O. 16, R. 4 
Interest, 8. 34 

Interest in immoveable property, suit for, 
8. 16 (d) 

Interest not expressly granted is deemed as 
refused, 8. 34 (2) 

Interest on oosts, 8. 35 (3) 

Interest on deposit not allowed, 0. 24, K. 3 
Interest, separate suit barred, 3. 34 (2) 

Interim sale, O. 39, R. 6 
Interlocutory orders, S. 94 (e) 

International law, Judgment based on incorrect 
view of, 8. 13 (o) 

Interpleader suit, S. 68 and O. 85 
Interpleader suits, agents and tenants cannot 
file, O. 35. R. 5 
Interrogatories, O. 11. R. 1 
Interrogatories, Affidavit in answer to, 
O. 11, R. 8 

Interrogatories, cost of, O. 11, R. 3 
Interrogatories, form of, O. 11. R. 4 
IntorrogatorioB, objeotion to, O. 11, R. 6 
Interrogatories, scandalous or irrelevant or not 
bona fide, O. 11, R. 6 

Interrogatories, setting aside and striking out 
of, O. 11, R. 7 

Interrogatories to be submitted, O. 11, R. 2 
Intertogatocies to Corporation, O. 11, R. 5 
Interrogatories, use in evidence of answers to, 
O. 11, R, 22 

Interrogatories, vexatious unnecessary, prolix, 
oppressive or aoandalons, O. 11, R. 7 
Investigation of olaims and objeotions to atta¬ 
ched property. O. 21, R. 58 
Investigation of claims by Collector, 8oh. Ill, 
Para 4 

Investigation of olaim to property attached be^ 
fore judgment, O, 38, R. 8 
Irregularity in sale, O 21, R. 78 
Irregularity in sale of immoveable property, 
O. 31, R. 90 

Irrelevant doouments to be rejected, O. 13, R. 3 
Irrelevant interrogatories, O. 11, R. 6 
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Issue and service of summons. O. 5 
Issue, none between parties, O. 15, R. 1 
Issue, none between plff. and one of several 
dells.,0. 16, R. 2 
Issue o( law, 8. 100 
Issue oi (act, 8s, 100, 103 
Issue of fact, High Court may deoide, S. 103 
Issue of summons, O. 5, Rr. 1—8 
Issues, framing of, O. 14, B. 1 
Issues, bow framed, O. 14, R. 3 
Issues of law, determination of, O. 14, R. 2 
Issues, settlement of, O. 14 
Issues, stated judgment on, O. 14, R. 7 
Issue, stating of, O. 14, R. 6 
Issues, striking out or amending of, O, 14, R* 6 
Joinder of causes of action, O. 2, R. 3 
Joinder of causes of astion, objection as to, 
O. 2, R. 7 

Joinder of claim with claim to recover immove- 
able property, O. 2, R. 4 
Joinder of defts. O. 1, R. 3 
Joinder of defts. in doubtful oases, O, 1, R* 7 
Joinder of parties liable on the fame contract, 
O. 1. R. 6 

Joinder of parties, objection to, O. 1, R. 13 
Joinder of plfis, O. 1, R. 1 
Joinder of trustees, administrators or execu¬ 
tors, O. 31, R. 2 

Joint decree-holders, application by, 0. 21, 
B. 15 

Joint parties, judgment for or against, O. 1, 
R. 4 

udge defined, B 2 (8) 

Judge is a public ofdcer. S, 2 (17) (a) 

Judge’s successor, evidence by, O. 18, R. 16 
Judgment, O. 2 

Judgment according to award, Boh, II, Para 16 
Judgment, amendment of, S. 162 
Judgment by suooessor of Judge, O. 20, 
R. 2. 

Judgment, copies to be given, O. 20, R. 20 
Judgment, copy of to accompany appeal, O. 41, 
R. 1 

Judgment, copy to be given to applicant, O. 41, 
R* 36. 

Judgment, copy to be sent to lower Court, 
O. 41, R. 37 

Judgment-debtor defined) 8. 2 (10) 
Judgment-debtor may apply in ,insolvency, 
a. 65 (3) 

Judgment.'debtoi not to alienate property, 
Boh. Ill, Para 11 

Judgment-debtor’s representative, liability of, 
8. 50 

Judgment defined, 8. 2 (9) 

Judgment (Foreign) based on breach of British 
Indian law, 8. 13 (f) 

Judgment (Foreign) based on incorrect view of 
Internauonat law, S. 13 (o) 

Judgment (Foreign) by inoompetent Court, 
8. 13 (a) 

Judgment (Foreign) not on merits, S. 13 (b) 
Judgment (Foreign) obtained by fraud, 
8. 13 (o) 

Judgment Foreign) opposed to natural justice, 
, S. 13 (d) 

Judgment for or against joint parties, O. 1, 
R. 4 

Judgment of appellate Court, contents of, 
O. 41, R. 31 


Judgment of appellate Court, direotipoB iii^ 
O. 41, R* 32 . I 

Judgment of appellate Court to be in opea^ 
Court Or 41, R. 3 

Judgment of Small Cause Court, O. 20, R. 4^ 
Judgments, contents, O. 20, B. 4 
Judgment to be given, S. 33 ^ 

Judgment to be in open Court, O. 20. R. 1 
Judgment to be signed, O. 20, R. 3 
Judgment to contain reasons, O. 20, B. 5 
Judgment when one of several defts, not at- 
iseue, O. 15, B* 2 

Judgment when parties at issue, O. 16, B, 8 v 
Judgment when patties not at issue, O. 15, 
R. 1 

Judgment on admissions, O. 12, R. 6 ^ 

Judgment on issues stated, O, 14, B. 7 
Judicial officers are public officers, B* 3 (17) (d)^ 
JuriediotioD, objection not allowed in appeal 
or revision, S. 21 

Jurisdiction of Civil Courts barred in trana- 
ferred decrees, 8. 70 (2) 

Jurisdiction of Court when causes of aotiou.' 

joined, O. 2. R. 3 (2) 

Jurisdiction of Courts, Bs. 9—14 
Jurisdiction ooDfiioting, 8. 17 
Jurisdiction pecuniary, 8. 6 ^ 

Jurisdiction, reference as to, O. 46, Bi*6 
Jurisdiction to try all suits of Civil Datare,. 
B.9 

Jurisdiction uncertain, 8. 18 
Landlord, non-applicability of 0. P, Code to,. 
8. 4 

Language of Court different from that of; 

witness. O. 18, R. 7 
Language of Subordinate Courts, B. 137 
Legal representative, decree against, mode of 
execution, 8. 52 

Legal representative, deoree exeoutable against,. 
8. 50 

Legal representative defined, 8# 2 (11) 

Legal representative, enquiry as to, 0# 22i. 
R. 6 

Legal representative need not be added, O* 30,, 

R. 4 

Legal representative of judgment-debtor Iiia- 
bility under deoree, 8. 50 (2) [ 

Legal representative personally liable,. 

S. 52 (2) 

Letter in lieu of summons, Oi 5, Ri 30 
Letter of request to examine person out of 
British India, B* 77 

Liability of ancestral property under deoreeh 
8. 63 

Liability of surety to be enforced, Bi 146 
Liability to be re-arrested, O. 21, Ri 27 
Limitation Act (1877), art. 180 not affected by 

8. 48, S. 48 (2) (b) ■ 

Limitation against added deft, O. 1, R* ^0 (®/ 
Limitation, exemption from, plaint to oontaitt 

grounds, O. 7, Ri 6 
Limitation, extension of, 8- 148 
Limitation lor amending pleadings, O. 6, Itr 
Limitation for execution, S. 48 
Limitation for payment ot full purohase- 

money, O. 21, R. 86 

Limitation for striking out interrogatories 

O. 11, R. 7 . t 

Limitation law applioable to withdrawalfl, or 
suits, O. 23, 2 « 
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Limitalion to apj^ly tor fresh summons, O. 9, 
B. 5 

Liquidation of deorees, scheme for. Sob. Ill, 
Para. 7 

List of dooumenta must accompany plaint, 

O. 7, B. 14 (9) 

Liat of dooumenta to aooompany dooumenta, 
O, 13, B. 1 (3) 

Local investigation, commission for, S* 76 (b) 
and O. 96. Br. 9.10 

Local law, Procedure in appeals from orders 
under. 8. 108 

Maintenance allowance for judgment-debtor, 
8. 67 

Maintenance allowance for judgment-debtor 
under arrest how paid.O. 31, B. 39 
Manner ' of service, endoreement as to, 0.5, 

E. 18 

Marriage, no abatement of suit, O 99, R. 7 
Material for framing issues, O. 14, B. 3 
Material objects. Provisions as to, O- 13, R. 11 
Matter in issue, explained, 8. 11, expl. 3 
Memorandum of appeal, contents of, O. 41, 
R. 1 (9) 

Memorandum of appeal, registering of, O. 41, 
R. 9 

Memorandum of evidence, O. 18, R. 8 
Memorandum of evidence,'inability of Judge to 
make, O- 18. B. 14 

Mesne mortgagee, right to redeem and (oreolose, 
O. 34,B. 11 

Mesne profits can be claimed with property, 
O 9, B. 4 (a) 

Mesne profits, decree for, O. 90, R. 19 
Mesne profits defined, 8. 9 (19) 

Might and ought meaning, B. 11, expl. 4 
Military men, Suit by or against, O. 98 
Military officer is public officer, 8. 2 (17) (o) 
Minor deft., guardian for suit to be appointed, 

O. 32.R. 3 

Minor plff. attaining majority, O. 39, R. 12 
Minors, applicability of, O. 11 to O. lli R. 23 
Minor, suit by, to be by next friend. O. 32, 

R. 1 

MisceUaneous, Ba, 139—159 (Part XI) 
Miscellaneous forms, 8oh. I, Appendix H 
Misjoinder not to defeat suit, O. 1. R. 9 
Misjoinder of causes of action, objection to, 

O. 2. R. 7 

Misjoinder of parties, objection to, O 1. R. 13 
Modes of execution, B. 61 arid O. 21, Rc. 30—36 
Mode of attaching property of witness for 
disobeying summons, O, 16, R, 13 
Mode of execution against legal representative, 

S. 62 

Mode of making attachment before judgment, 
O. 38. R. 7 

Mode of taking additional evidence, O. 4T. R. 28 

Money decree, execution of, O. 21, R. 30 
Mortgage decree where mortgagee is overpaid, 

O. 34, R. 9 

Mortgage suit, B. 16 (o) 

Mortgage suits, orosB-olaims and decrees, O. 21, 
R. 90 

Mortgage Buibs, parties to, O. 34, R. 1 
Mortgagor to pay balance, O, 34, R. 6 
Moveable property, decree to deliver, O. 20, 

B. 10 

Moveable property defined, 8. 2 (13) 

Moveable property, Suit to rroover. 8. 16 (f) 


Moveables, Suit for compensation for wrong to, 
8. 19 

Native States, execution of decrees passed in, 
Bs. 48, 44 

Natural Justice, judgment opposed to, 8-13 (d) 
Naval officer is public officer, B. 9 (17) (o) 
Negotiable instrument deoree,for endorsement, 

O. 21, R. 34 

Negotiable inatrument, deposit in Oourti O. 37, 
R. 5 

Negotiable instrument lost. Suit on, O 7, R. 16 
Negotiable instrument, ordinary procedure 
applies to suits on, O* 37, R. 7 
Negotiable instruments, suits on, O. 37 
Neither party appearing. O. 9, B. 3 
New defence allowed, O. 8, R< 6 
Next friend, agreement or oompromiee by, 
O. 32, R. 7 

Next friend, competency to act as, O. 32, R. 4 
Next friend not to receive property, O. 32,^R. 6 
Next friend of minor, O. 32, R. 1 
Next friend, removal of, O. 33, R. 9 
Next friend, retirement of, O. 33, R* 8 
Next friend, suit without, O. 33, B* 3 
Next friend to conduct suit, O. 32, R. 6 
Non-appealable oases, evidence in, O. 18i R. 13 
Non-appearance of deft., O. 9, R. 6 
Non-appearance, of deft*, Sufficient cause 
shown, O. 9, R. 7 

Non-appearance of one of several defts*. O. 9, 
R 11 

Non-appearance of one of several plfis., O. 9. 
R. 10 

Non-appearance of parties, O. 9 
Non-appearance of plff., O. 9, R. 8 
Non-applicability of C.P. Code, 8. 4 
Non-attendance of parties at adjourned hearing, 
O. 17. R. 2 

Non-oompUanoe of order for discovery of docu¬ 
ments. 0- 11, R* 21 

Non-joinder not to defeat suit, O. 1. R. 9 
Non-joinder of parties, objection to, O. 1, R. 13 
Non-production of documents at first hearing, 
O. 13, R. 2 

Non-recognition of British Indian Law, S. 13(c) 
Non-service of summons for plaintiff’s failure 
to pay oofits, O. 9, R. 2 
Notice, allegation of in pleadings, O 6, R, 11 
Notice by Collector to decree-holders and claim¬ 
ants, Sob. Ill, Para 3 

Notice in lieu of warrant of arrest, O. 91, R. 37 
Notice in representative snits. O. 1. R. 8 
Notice in suits against Seocetary of State, 8. 80 
Notice of admission of a case, O. 12, B. 1 
Notice of appeal, contents, O. 41, R. 15 
Notice of appeal may be served by appellate 

Court, O 41, R. 14 

Notice of appeal to Court passing decree 
appealed from, O. 41, R, 13 
Notice of appointment of minor’s guardian for 
suit, O. 32. R. 3 (4) 

Notice of day of judgment to be given to parties,^ 
O. 20. R. 1 

Notice of deposit by deft. O. 24, R. 2 
Notice of execution, procedure after issue^ 
O. 21. R. 23 

Notice of execution required in certain oases, 

O. 21, B 22 

Notice of hearing evidence as pauperLm, 
O. 33, R. 6 
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Notioe of hearing of appeal, O. 41, B. 14 
Notice of interim sale or detention, etc., of 
property, O. 39, R. 6 

Notioe of payment of decree in Court, O. 31, 
R. 1 

Notioe of process to partners, 0» 30. R. 5 
Notioe of setting aside dismissal for default, 
O. 9, B. 9 (2) 

Notioe of setting aside ex parte decree, Ok 9. 
R. 14 

Notices, service of, O, 48, B. 3 
Notices to be in writing, S, 143 
Notioe to admit documents, O. 12, R. 2 
Notioe to admit facts. O. 13. B. 4 
Notioe to be given before issuing injunction, 
O. 39, B. 3 

Notioe to produce documents, O. 11, R. 1$^ 
Notioe to produce documents, oosts of, O. 13, 

R. 9 

Notioe to produce documents, Forms of, O. 11, 
B. 16 and O. 13, R 8 

Notioe to surety before enforcing liability, 

S. 144 proviso 

Notification for re-sale, O. 31, B. 87 
Nuisanoe, suit in respect of, 8s. 91, 93 
Numerous plfia., 0. 1, B. 8 
Oath by whom to be administered, 8. 139 
Objection as to misjoinder of oausea of aotion, 
O. 2, R. 7 

Objections to findings on remand, O. 41, B. 26 
Objection to attachment of property, O. 21, 

B. 68 

Objection to grant of reviev7, O. 47, R, 7 
Objeotion to interrogatories, O. 11, B. 6 
Objeotion to joinder, non-joinder or misjoinder 
of parties, O. 1, B. 13 

Objeotion to juriediotion must be raised earliest 

possible, 8. 21 

Objection to question or answer to be taken 
down, O, 18, Rt, 10, 11 
Objector to adduce evidence, 0. 21, R. 59 
Obligation and oollatecal seourity, O. 2, Bi 2 
ezpl 

Obstcuobion by bona fide olaimaut. O. 21, R. 99 
Obstruction by judgment debtor, O. 21, B. 98 
Obstruction to delivery of possession, O. 21, 
R. 97 

Obstruction to execution, 8. 74 
Officer in charge of sale not to bid or buy, 
0. 21, R, 73 

Officers that ace public officers, S. 2, fl7) (e), 
to (h) 

Old codes, refereooes to, 8* 158 

Omission to pay subsistanoe allowance, 8. 58 

(iv) 

Omission to sue for one of several reliefs, 0> 2. 
R. 2 (3) 

One of several defts., non-appearance, 0. 9, 
R. 11 

One of several plfls. non-appearance, O* 9, R. 10 
One of several plffs. or defts. oan appeal from 
whole deoree, O* 41. R. 4 
Opinion, affidavit as to, O. 19, R. 3 
Oppressive interrogatories, O. 11, R. 6 
Oral application for execution of deoreoi O. 21, 
R. 11 (1) 

Oral examination of parties, O. 10, R, 2 
Order defined, 8. (14) 

Order 11 applies to minor parties, Q. 11, 
B. 23 


Order for disooverj of documents, ngn-^oom* 
plianoe, O. 14, B, 21 ‘ ? 

Order for further security or payment, Q, 4tr,^ 
Be. 10, 14 

Order for impounding dooumenta, O. 13, 

Order for inspeotion of dooqment8,,d. 11, 

Order for produoing dooumeuts, OJ^ll, B.^ 14^ 
Order in execution by Golleotot ta d^ree, 
Soh. Iir, Para, 6 ' - 

Order in execution of P.O. deoree, sppe^ t^osik 
O. 46, B. 16 “ 

Order of dismissal for default ia not deoreeb 
8. 3 (2) (b) \ ^ 

Order of Privy Council exeention, O. 46, B^ lA 
Order of reference to arbitration,Soh. Af.ParaS 
Order of reference to arbitration to provide !oj& 
difierenoG of opinion, Soh, II, Para^4 
Order of remand, appeal, 8, 106 (2) 

Order to answer further the. interroguto^esL 

0. 11, B 11 

Orders;, amendment of, 8* 153 
Ordeco appealable to P.O., 8. 109 
Orders, appeal from, 5. 104 and O. 43, R. 1 
Orders, appeals from, Rules as to, O. 43. B. St 
Orders. Court entitled to hear appeals ffom, 

8. 106 j 

Orders, execution of, O. 31 , j 

Orders in execution, appeal from, 0. 41, B. 8 ' 
Orders, impeachable in appeal from, decreei, 

a. 105 

Orders, no second appeal, 5. 104 (2) 

Orders, Rules relating to execution of, S.,36 
Orders, servioe of, O. 48, R. 2 I 

Orders to be in writing, B. 142, ,1 1 

Orders under C.P.O.fProoedure in appeal froiP]^, 
a. 108 , f 

Original deoree, appeal from, S. 96 
Original Side of the High Court, Provision n(^ 
applicable to. 8. 120 

Original side, Powers to make rules- relating; 
to, 8. 129 

Partioular question or answer to be takeO/ 
down, O. 18, B. 10 

Partioulars to be contained in plaint, O. 7, B. 1, 
Parties, addition or substitution or striking,ol* 

O. 1, R.10 

Parties at issue, judgment, O. 15, B* 3 
Parties, attendance before Collector, 8oh; III, 
Para. 13 

Parties, examination of, O. 10 
Parties in case stated subject to Court’s juri^T' 
diction, O. 36, B* 4 

Parties nob at issue, 0. 15, R. 1 y 

Parties, one of several not at issue, O. 15, B. 3 
Parties, oral examination of, O. 10. R. 91 
Parties to appear before Commissioner, 0# So, 
R. 18 

Parties to appear on the day fixed in summonv 
O. 9. R. 1 

Parties to execution should apply to exeou|ing 
court, S. 47 (1) 

Parties to mortgage suits, Q- 34. B* 1 
Parties to representative suit, 0. 1, Bt 8 
Parties to suit, O. 1 
Patties to suit, meauiog ofi 8, 47 expl 
Partition, oommission for, 8. 76 (d) and,Q. 

Br, 13. 14 

Partition deoree, O. 20, B, 18 
Partition of estate .undee deoree, 8, 54 
Partition snit for, 8« 16 (b) 
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Partnera, appeatanot of. O. SO. B. 6 
Pactneiahlp; dtaaolution and aooouDtB, Deotoe in 
suit lot. O. 90, B. 16 

Parln6<8* names, disoloaiite of. O. 80. Br. 1. 9 
'ParCnets. suits betv?een. O. 80, B. 9 
Party, benefioiaty not a necessary one, 0« 31. 
B. 1 

Party, oonstruotive, who is, B. 11. expl. 6 
Party on whom burden of proof lies may begin 
evideuoe, O. 18, B. 8 
'Pauper appeal, rejeotion of, O. 44, R. 1 
Pauper appeal rule, as to, O. 44, R. 1 
Pauper appeals, objeotions in. O. 41, R. 29 
Pauper appeal, who oan die, O. 44, R, 1 
Pauper applioant, examination of, O. 33. R. 4 
'PaUper application, contents of, O. 33, R. 2 
Pauper application, fresh one barred if one 
disallowed, O. 33, R. 16 
Pauper application, rejection of. O. 33, R* 5 
Pauper dedoed, O. 33, R. 1 expl. 

Pauperism, evidence as to, O. 38, R. 6 
Pauperism of appellant, inquiry into.O. 44, R. 2 
Pauper not debarred to sue in ordinary way, 
O. 33. R. 15 

Pauper suit, Govt, a party, O. 33. R. 13 
Pauper suits. O. 83 

Payment of decree in Court, O. 21. R 1 
Payment of decree out of court, O. 21, R. 2 
* Payment of expenses to witnesses. O. 16, R, 3 
Payment of thing in court in interpleader suits, 
O. 36. R. 2 

Payment under decree, O. 21, Rr. 1. 2 
Pecuniary jurisdiction. 8. 6 
Penalty for disobeying summons, 8. 32 
Period of detention in Civil Ptieon, B. 58 
Personal appearance, exemption from, Ss. 132, 
133 

Personal appearance not to be ordered, O. 5, 
R. 4 

Personal appearance of deft, or pld, O. 6, R. 3 
Personal attendance, non-compliance of order 
of. O. 9, R. 19 

Personal attendance of ofdoer of corporation, 
O. 29, R. 3 

Personal attendance of public ofEoer not neces¬ 
sary. 8, 81 (b) 

Personal attendance of witness when ordered, 
O. 16, R 19 

Personal decree against mortgagor for balance, 
O. 34. R. 6 

Personal liability of legal representative under 
deoree, 8. 52 (2) 

Person authorised by military men may 
appoint pleader, O. 26, R. 2 
Person authorised by military men may receive 
process, O. 28, R. 3 

Person oarryiog on business in another name, 
suit against, O. 30, R. 10 
Person out of British India, commission to ex¬ 
amine. 8. 77 

Persons authorised toaot for Govt,, O. 27, R. 2 
Person, Suit for compensation for wrong to, 
8. 19 

Persons under disability, consent or agreement 
by, 8. 147 

Person to be authorised by military men, O. 28, 
R. 1 

Place of business of corporation. B. 20, expl. 2 
Place of suing, iBs. 16—20 
Plaint. O. 7 


Plaint. Aooonnt books to aooompany. O, , 

R. 17 

Plaint, document if in poBeessiou must aecom- 
pany, O. 7, R. 14 

Plaint, document not aooompanying, not ad¬ 
missible later on, O. 7, R. 18 
*Pl4int. Document relied upon in. O. 7, Rr. 14— 
18 

Plaintiff becoming major during snit. O. 39. 
R. 12 

Plaintiff of unsound mind, O. 32, R. 16 
Plaintiff, one may appear for others, O, 1, R, 12 
PlaintiO, order for personal appearance, O. 6, 

R. 3 

PlfE.’s death, if right to sue survives, O, 22, R. 1 
Plaintiff’s death when right to sue does not 
survive, O. 22, R, 3 
Plaintiff’s insolvency, O. 22, R. 8 
PlaintifEs, joinder of, O. 1, R. 1 
Plaintiff to begin suit, O. 18, R- 1 
Plaint in interpleader suit, contents, O. 36, R. 1 
Plaint in money suits, O. 7. B. 2 
Plaint in representative suite. O* 7, B. 4 
Plaint in suit ou lost negotiable iQstrnment, 
O. 7, R. 16 

Plaint in suit by Corporation to be signed by 
Beotetary or Director. O. 29. R. 1 
Plaint in suit by Firm may be signed by one 
partner, O. 30, R. 1 

Plaint in suits by or against Govt., contents of, 
O. 27, R. 3 

Plaint, in suits on Neg. Instrument. O. 37, B. 2 
Plaint in suits relating to immoveable property, 
O 7, K. 3 

Plaint, list of documents to aooompany, O. 7, 
R. 14 (2) 

Plaint, particulars to be contained in, O. 7, R. 1 
Plaint, procedure after rejeotion of, O. 7, H. 12 
Plaint, procedure on admission, O. 7, R. 9 
Plaint, rejeotion may not bar fresh plaint, O. 7. 
R. 13 

Plaint, rejeotion of, O. 7, R. 11 
Plaint, rejeotion of, is decree, 8. 2 (2) 

Plaint, return of, O. 7, R. 10 
Plaint, should state relief speoifioally, O. 7. R. 7 
Plaint, should state separate reliefs separately. 
O. 7, R. 8 

Plaint to be amended on addition of parties, 
O. 1. R. 10 (4) 

Plaint to contain deft.’s interest and liability, 
O. 7, R. 5 

Plaint to oontain ground for exemption from 
limitation law. O. 7,R. 6 
Plaint to contain statement if documents not 
in party’s possession, O. 7, R* 16 
Pleader, appointment of. O. 3. R* 4 
Pleader defined, 8. 2 (16) 

Pleaders, O. 3 

Pleader, servtoe of process on, O. 3, R. 5 
Pleader to be appointed by person authorised 
by military men, O. 28, R. 2 
Pleading not to be varied, O. 6, R, 7 
Pleadings, ascertainment of those of opposite 
parties, O. 10, R. X 

Pleading^*, oontaining denial of contract, effect 
of. O. 6, R. 8 

Pleadings, failure to amend after ordei, O. 6, 
18 

Pleadings, forms of, O. 6, B. 3 and Soh, I 
Appendix A, 
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Fieadiags geoerally, O. 6 

Pleadings may be amended, O. 6. R. 17 

Pleadings may be sbiuok out or amended, O. 6, 

R. 16 

Pleadings, meaning of, O, 6, B. 1 
Pleadings must state effeot of dooument, O. 6, 
R. 9 

Pleadings need not oontain presumptions of 
law, O- 6, R. 13 

Pleadings, order for further and better parti- 
oulars, O. 6, R. 5 

Pleadings simply to allege notice, O. 6, R. 11 
Pleadings to allege implied oouf raot, O. 6, R. 12 
Pleadings to allege malioe, knowledge, eto, 
O. 6, R. 10 

Pleadings to be signed, O. 6, R. 14 
Pleadings to be verified, O. 6, R. 15 
Pleadings to oontain partioulars as to fraud, 
eto., O. 6, R, 4 

Pleadings to oontain statement of condition 
precedent if any, O. 6, R. 6 
Pleadings to state material facts and not evid¬ 
ence, O. 6, R, 2 

Political Agent, Service of summons through, 
O. 5, R. 26 

Poesession, decree for, O. 20, R, 12 
Postage, 8. 143 

Postponement of sale of immoveable property, 
O. 21, R. 83 

Postponement of sale pending investigation to 
attachment, O. 21, B, 58 
Power of arbitrator, Sob. II, Para 6 
Power of Court to adjourn hearing, O. 17, R. I 
Power of Court to appoint arbitrator, Soh. II, 
Para 6 

Power of Court to inspect, O. 18, R. 18 
Power of Court to order proof by affidavit, 
O. 19,R. 1 

Power of Court to order separate trials of suit, 
O. 1,R. 2 ; O. 2, R. 6. 

Power of High Court to decide issue of faot, 

S. 103 

Powers, Inherent, 8. 151 
Powers of amendment, Ss. 152, 153 
Powers of appellate Court, 8. 107 and O. 41, 
R. 33 

Powers of Collector in exeoation, Sob. Ill, 
Para 1 

Powers of Collector to enforce attendance, 
7^”lr Soh. Ill, Para 13 
Powers of Commissioner, O. 26, R. 16 
Powers of Court executing transferred decrees, 
8. 42 

Powers of Court on transfer of business, 8. 150 
Powers of District Court to revise and refer, 
O, 46, R. 7 

Powers of High Court on referenoe, 0> 46, R, 5 
Powers of High Court to make new rules 
8. 122 and Bs. 125—131 
Power to amend or strike out issues, O. 14, 
B. 5 

Power to enlarge time, 8. 148 
Power to make up deficient Court-fee, B. 149 
Power to modify or oorreot award, Soh. II, 
Para 12 

Power to require persons present in Coart to 
give evidence or produce document, 0. 16, 
B.7 

Power to state case, 8* 90 

Preoept, B, 46 


Pre-emption suit, decree in, O. 20, R. ^ ’ i 
Preliminary decree, appeal, 8. 97 ^ ” 

Preliminary decree, defined, 8. 2 (2) expt. 

Preliminary decree in a suit for sale, 

R. 4 ■ 

Preliminary decree in foreclosure suit, 0. ^34 
B. 2 

Preliminary deoree in redemption suit. 0. 34 
R. 7 ^ . 

Premature discovery of documents. 0.11, R, 
Prerogative of King not afieoted, 8. 112 ' ^ 

Prescribed meaning of, 8. 2 (16) ^ 

Presentation of application to sue as pauper, 
O. 33,R. 3 

Preservation of aubjeot-matter of suit, 0, 39 
R 7 ' 

Presidency Small Cause Courts, Application of 
Code to, 8. 8 . 

Presumption as to foreign judgment, 8. 14 
Prinoes, ezeoution of deoree against, B. 86 (3) 
Prinoee, recognized agents of, 8, 86 
Prinoes, Suit against, 8- 86 
Prinoes, Suits by, 8. 87 ^ 

Princes suits by or against not governed by 
O.32, R. 16 

Principal and Agent, deoree for aooounta 
between, O. 20, R. 16 

Printing expenses in P, C* appeals, O. 45, B..7. 
Privy Council, Appeal to, Ss. 109—112 and 
O. 46 

Privy Council decree of order, execution of, 
O. 45. R. 16 . 

Procedure after application for transfer of suit, 
8. 24 

Procedure after notice of execution of decree, 
O. 21, R. 23 

Procedure after transfer of ezeoution of deoree, 
O. 21, Rr. 7, 8 

Procedure at bearing of pauper applioation, 
O. 33, R. 7 

Frooednra if pauper applioation admitted,. 
O. 33, R. 8 

Procedure if pauper fails, O. 33, B. 11 
Procedure in appeals from. appellate decrees 
and orders, under O.P.C. and other laws,^ 
8. 108 

Procedure in execution, 8. 51 
Procedure in special oases, Soh. Ill, Para 2 
Procedure of attaching property for failing to 
obey summons, O. 16, R. 13 
Procedure of suits applies to prooeedings, B* 141 
Procedure of transfer of deoree, 0. 21, B. 6 
Procedure on admitting plaint, O. 7, B- 9 
Prooedure on filing of ezeoution applioation, 
O. 21. R. 17 

Prooedure on rejection of plaint, O. 7. R* 13 
Prooedure on returning plaint, O. 7, R. 10 (3) 
Procedure, usual, applies to suitsion n8gotiat)le 
instrument, O. 37. R* 7 
Procedure when summons delivered for service, 

O. 6, R. 29 . . 

Procedure when deft, is suing piff. m ihter- 

pleader suit, O. 36, R« 3 < 

Procedure where deft, on!y appears, 0.9» 

Prooedure where insufficient expenses ain 

paid, O. 16, R. 4 

Froeedara where plff- only appears, Q* 
Proceedings, Prooedare of suits appiisa ^ 
B. 141 





Prooeedings, stay o! on removal of next friend. 

O. 33, R. 10 

PxooeedicgB lo be treated aa suit, 8. 47 (3) 
PtooeedB of auotion-sale, application of, B.. 73 (o) 
Prooeede of sale wrongly paid, refund of, 

B. 73 (3) 

Prooesa againat Govt, ito be received by Govt* 
pleader, O. 37, R. 4 
Prooesa, ooat of, O. 48, R. I 
PtooesB for execution, O. 31, Rr. 34, 35 
Prooees, Forma of. Bob. I, Appendix B 
Prooesa in suits against Firm, O. 30. R. 3 
Prooesa of High Court Original Side, O. 49, R. 1 
ProoesB on corporation to be on secretary or 
director, O. 39, R. 3 

Prooesa to be served on person authorised by 
Military men, O. 38, R. 3 
Proolamation of sale, O 31, R* 66 
Proolamation on re-sale, O. 31, R. 87 
Ptoduotion of additional evidence in appeal, 
O. 41, R. 37 

Production of documents, 8. 30 (a) and O. 13 
Production of documents before Collector, Boh. 
HI. Para 13 

Production of documents, Notice for, O. Hi 
R. 16 

Production of documents, order for, O. H. 
R. 14 

Produoliou of evidenoe, failure in, O. 15, R. 4 
ProdootioD of shop book, O. 7, R. 17 
Prolix interrogatories, O. 11, R. 7 
Proof by affidavit, O. 19, R. 1 
Property in several districts, Boh. HI, Para 13 
property liable to attachment and sale in exe* 
oution, 8. 60 

Property means one in British India, S. 16, expl. 
Property not liable to attachment and sale, 
B. 60 (a) to (p) 

Property situate in jurisdiction of different 
Courts, S. 17 

Property subject to decay, sale of, O. 39, B. 6 
Property subject to Natural decay, O. 31, R. 43 
proviso 

Property subjeot to prior mortgage, O. 34, 
R. 12 

Provincial Bmall Cause Courts, application of 
Code to, a. 7 

Provinoial Small Cause Courts. Rules relating 
to, O. 50. B. 1 

Provisions applicable to High Courts only, 
B. 116 

Provisions aa to documents applying to material 
objects, O. 13, R, IX 

Provisions not applicable to High Court Origi¬ 
nal Side. 8. 130 

Publication of day of hearing of appeal, O. 41, 
R. 14 

Publication of rules, Ss. 137 and 131 
Public charities, suit in respect of, Bs. 93, 93 
Public nuisances, suit in respect of, Ss. 91, 93 
Public officer defined, S. 3 (17) 

Public officer, execution of decree against, 

B. 83 

Public officer exempt from personal appearance 
8. 81 (b) 

Fublio officer, exemption from arrest, 8. 81 
Public officer, Property of, not liable to attaoh- 

ment, S. 61 

Public officer, aeoacity not to be taken from 
O, 41, B. 7 


Public cffioer, pervioe of summons on, O. 5, 
R. 37 

Fublio officer, suits against, O. 37. B. 6 
Fublio right, res judicata as to, 8. 11, expl. 6 
Public sale of laud, stay of, 3. 73 
Publia trusts, suit in respect of. Bs. 93. 93 
Purchase by deotee-bolder, O. 31, B. 73 
Purchase by cffioer, O. 21, R. 73 
Purchase money, return of. O. 21, R. 93 
Question as to representative to be dooided by 
executing Court, 8- 47 (3) 

Question of fact, 8s ICO, 103 
Question of laot, High Court may decide, 8. 103 
Question of law, 8. 100 
Question of law in appeals to P. 0. 8. 110 
Questions relating to execution, discharge and 
satisfaction, 8. 47 (IJ 
Question, to be taken down, O. 18, R. 10 
Question under 8. 47 is decree, 3- 3 (3) 

Question under 8. 144 is decree, 8. 2 (2) 
Railway servant, service of summons, O. 6, 
R. 27 

Rateable distribation. 8. 73 
Rateable distribution, claim to. not affected by 
transfer after attachment, 8. 64 
Re-admission of appeal dismissed for default, 
O. 41, R. 19 

Re-arrest, liability of, 8. 59 (4) 

Re-arreat, non-liability, 8. 58 (2) 

Reasons for allowing evidenoe in appeal, O. 41. 
R. 27 (2) 

Reasons for decision to be stated, O. 30, R. 5 
Reasons to be given for not making memo of 
evidence, O. 18, R. 14 
Re-attaohment not necessary, O. 36, R. 11 
Re-calling of witness, O. 18, R. 17 
Receiver, appointment of, S. 94 (d) 

Receiver, duties of, 0> 40, R. 3 
Receiver, remuneration of, O. 40, R. 3 
Receiver's duty, enforcement of, O. 40, R. 4 
Receiver, when Collector to be appointed, 
O. 40. R. 6 

Receiver, when to be appointed, O. 40, R. 1 
Recognised agents, O. 3 

Recognised agent, Service of process on, O, 3, 
R. 3 

Recognised agents of Princes or Chiefs, 8. 85 
Recognised agents, who are, O. 3, R. 2 
Reooord, Court’s power to send for, O. 13, R. 10 
Record of documents admitted, O. 13, R. 7 
Beoord of evidenoe in English, 8. 138 
Record of examination of Parties, O. 10, R. 3 
Record of points where additional evidenoe 
taken, O. 41, R. 29 

Recovery of balance by CoUeotor, 8oh. Ill, 
Para 8. 

Recovery of balance due on mortgage, 0.34, 
R. 6 

Recovery of immoveable property, suit for, 8. 16 
Reoovety of moveable property under attach¬ 
ment or distraint, B. 16 (f) 

Redemption by mesne mortgagee, O. 34, R, 11 
Redemption of mortgage or charge, Suit for, 
8 1C (o) 

Redemption suit, decree preliminary and final, 
O. 34, Rr, 7, 8 

Redemption suit, extension of time, O. 34, R. 8 
Reference, O. 46 

Raferenoe as to jurisdiction, O. 46, B. 6 
Reference by District Goact, Oi 46, R. 7< 



895d 


CIVIL DIGEST, 1911^1^3. 


. \ 


Reference, cost of. O. 46. B. 4 
Befeienoe. forma of, Sob. 1, Appendix G, 
Refetenoe, High Ooutt’a powers in. O. 46, R. 6 
Reference, order in, Decree to conform with. 
O. 46, R. 3 

Reference, stay of execution pending. O. 46, R,9 
Reference to arbitration by parties to suit, 
Sob. II, Para 1 

Reference to Govt, extension of time for, O. 37, 
R. 7 

Reference to High Court, 8. 113 (Pact VIII) 
and O 46, R. 1 
Reference to old Codes, 8. 168 
Referring issues to trial Court, O, 41, R. 36 
Refund of balance of deposit in P,C« appeals. 
O. 45, R, 12 

Refund of sale proceeds wrongly paid, 8. 73 (3) 
Refusal of certificate to appeal to P.O., O. 45, 
R. 6 

Refusal of party to give evidenoe or to produce 
document, O. 16, R. 20 
Refusal of pleader to answer questions, O. 10, 
R. 4 

Refusal to accept summons, O. 5, R, 17 
Refusal to allow suing as pauper bars fresh 
pauper application, O. 33, R. 16 
Registering grant of review. O. 47, B. 8 
Register of appeals, O. 41, R. 9 
Register of memo of appeal, O- 41, R. 9 
Register of suits, O. 4, R, 2 
Rejected documents endorsements on, O. 13,R, 6 
Rejection of appeal, O. 41, R. 3 
Rejection of documents 0« 13, R. 3 
Rejection of pauper appeal, O. 44, R 1 
Rejection of pauper application, O, 33, R. 6 
Rejection of plaint, O* 7, R. 11 
Rejection of plaint is deoree. 8, 2 (3) 

Rejection of plaint not barring fresh plaint, 
O. 7,B. 13 

Rejection of review, O. 47, Rt. 4, 6 

Rejection of review not appealable, 0. 47, 
Ri 7 

Release after arrest in execution, 8. 66 (1) 
Release from detention, efisot, B. 68 (9) 

Release of property from attachment, O. 21, 

R. 60 

Belief, if separate, should be separately stated, 
O. 7, R. 8 

Belief not expressly granted is deemed as 
refused, 8. 11, Expl. 6 

Relief should be specifically stated in plaint, 
O. 7, R. 7 

Religious rites and ceremonies, 8. 9, expl. 
Religious trusts, suit in respect of, Bs, 92, 93 
Relinquishment of claim, O, 2, R. 2 (2) 
Remand of case. O. 41, R. 23 
Remand order, appeal, 8. 105 (2) 

Remarks, demeanour of witness, O. 18, R, 12 
Remitting issues by appellate Oourt.0,41, R, 25 
Remitting of award. Boh. II, Para 14 
Removal of attachment before judgment, O. 38, 
R. 9 

Removal of attachment on deoree being 
satisfied, O- 21, R. 65 
Removal of guardian for suit, O. 32, R. 11 
Removal of next friend, O. 32, R. 9 
Removal of trustee, 8. 92 (a) 

Remuneratioa of Receiver, O. 40,(^. 3 
Rent decree, prpperty not ezenipt from attach¬ 
ment, and sale, 8. 60 (9) 
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Bent, faoovetr of, non*Bpp]io»bUi|v,o( 43 ..^ 
Code to, B. 4 f> 

Repeal of enactments, Sohe V 

Reply to deft, O. 18, R. 2 (3) 

Report of Commissioner, O. 36,R. 10 
Report to be made by Rule oommittect’ 

Representative capacity, res judioata 
8 . 11 , expl. 6 

Representative, question as to. to ha deoidcd.liy 

executing Court, p. 47 (8) 

Representative, rights of, 8 . >146 
Representative suit, Plaint in, O. 7, 
Representaitve suits, l^rties to, Q. 1 , B. 8 
Repudiation of suit by plaintiff beoom|i^ 
major, O. 32, Rr, 13, 14 
Resale, loss caused by, O. 21, R. 71 
Be-sale of immoveable property, O. 91,!^. 87 

Re-sale on default, in making deposit, O.Jtt,. 

R. 84 i 

Residence of deft, 8 . 20 , expl. 1 
Resistance by bona fide claimant, O. 21o^* 98* 

Resistance by judgment-debtor, O. ^ 

Resistance to delivery of possession, 

R. 97 , 

Kesistanoe to execution, S. 74 
Res judioata, 8 . 11 ^ 

Respondents, addition of, O. 41, R. 20 
Respondent to file oross-objeotions, O. 41,iR* 
Resiitation, 8 . 144 ^ 

Restitution of conjugal rights, disoretionqD 
ezeoutin^ deoree fpr, O. .31, B. 33 
Restitution of oonjugal .rights, ^eojotion <pt 
deoree for, 0« 21, B. 33 4 «.«t. fit' 

Restitution of property, pending ai^lioaUqn* 
for stay, O. 21, R. 36 (2) 

Restitution, suit for is barred, S. 144^2) 
Restoration of appeal dismissed ^oridefanH^ 
O 41, R. 19 

Restoration of suit dismissed, 0* 9, R.4 
Restoration to posaession, O. 91,B. lOl 
Retirement of>guardian for suit, 0.=83rB. •Id- 
Retirement of next friend, O. d2,<R> 8 
Retrospective effect, none ia oertainioases, 
8. 157 

Return of account books, O. 7, R. 17 (3) 
Return of admitted dooumentB,iO* 

Return of commission, O. 26, R. 7 j 
Return of oommission issned to another Goi|Ct». 

8. 76 (2) O 

Return of doouments, 8. 80 (a) and dS 
Return of plaint, O 7, B. 10. 

Return of purchase-money, O. 31, R* 03 
Return of summons issued tb|ough another 
Court, O. 6,iR. 23 

Revenue Courts, application 0* P» Code- 
to. 8. 6 (1| 

Revenue Courts in 8. 5 (1), meaninc, 6.6 (9)i 
Review, S. 114 (Part VIIIl and O. 47i 
Rev ow application, form of, O. 47» R. 8. ^ ^ 
Review application to whom lies, O. 47«iB,'9#- 
Review applioation when lies.^O. 47, B, :1» 
Review, Forms of 8oh, I, AppendiXrG* n. 
Review, grant and rejection of, O. 47#‘Brt 4, 6» 
Review, none from order on review.Bt^» 
Re view, objection to grant of, O. 47/, B. 7'« ^ ^ 
Review of review not allowed, *0. 47, 

Review order, no review of, O- 47, B.^t ' 

Review, registering grant of, 0.i4T, ,R.s8i 
Review,!rejeoted/(Hi<eqaahdi66ceneeidf)affiiA» 

O, 47. R. 6 A > 
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Review^ njeolion'ofi not appealable. O. 47. R. 7 
Review where decree passed by two or more 
Judges, O. 47, R. 6 
Reviiion, 8. 115 (Pact VIII) 

Revision by High Oouct through District Court, 
O. 46. R. 7 

Revocation of acceptance of eeoocity in F. O. 
appeal, O, 46, B. 9 

Rights of appeal not afleoted by new Code, 
8. 154 

Rights of Govt* not adeoted to claim assets, 
8. 73 (3) 

Rights of representative, 8. 146 
Right to begin appeal, O. 41, R. 16 
Bight to^begin suit, O. 18, R. 1 
Right to immoveable property suit on, 
8. 16 (d) 

Bight to reply, O. 18, Rr. 9, 3 
Royal prerogative not affected, 8. 112 
Rule Committee, S« 123 
Rules, 8s. 121^131 (Part X) 

Rules as to attendance of witness apply to 
parties, O. 16, R. 20 

Rules as to transfer of decrees to Collector for 
execution, Ss. 68, 70 
Rules de6ned, 8. 2 (18) 

Rules in Sob. I are part of the Code, 8. 121 
Rules of procedure, 8oh. 1 
Rules on matters other than procedure, 8. 130 
Rules, powers of High Courts to make, 8. 122 
and Ss, 126 to 131 

Rules, publication of, Bs. 127 and 131 
Rules regarding oonduot of sale, 8. 67 
Rules relating to original side, power to frame, 
8. 129 

Rules relating to Frovinoial Small Cause 
Courts, O. 50, R. 1 
Rules, subjeot-matter of, 8. 128 
Sale, adjournment or stoppage, O. 21, B. 69 
Sale, agricultural produce exempted, 8. 61 
Sale, bid ot co-owner to prevail, O. 21, R. 77 
Sale by Collector, O. 21, B. 70 
Sale certifioate, O. 21, R. 94 
Sale, delivery of property after, O* 21, Br. 79, 
80, 81 

Bale in case of mortgage or charge, suit for, 
8. 16 (o) 

Sale in execution, property liable to, 8, 60 
Bale in execution, property not liable to, 8. 60 
(a) to (p) 

Bale in foreclosure suit, O. 34, B. 4 (2) 

Sale, irregularity in, does not vitiate, O. 21, 
R. 78 

Sale of agricultural produce, O. 21, R. 74 
Sale of attached property, O. 21, Br. 64—103 
Bale of growing crops, O. 21, R. 76 
Sale of immoveable property in execution, 0.21, 
Rr. 82—103 

Sale of immoveable property, postponement of, 
O. 21, B. 83 

Bale of land, stay of, 8. 72 
Bale of negotiable instrument, O. 21, B* 76 
Bale of property before judgment, O. 39, R. 6 
Bale of property by Collector, Boh. Ill, Para 7 
Bale of property for disobeying summons, 
8. 32 (6) 

Bale of property for not obeying summons, 
O. 16, R. 12 

Sale of property subject to decay, O* 21, B. 43 
proviso 


Sale of property subject Ito prior mortgage, 
O. 34,B. 12 

Sale of share in Corporation, O. 21, R. 76 
Bale, postponement pending investigation 
O. 21, R. 58 (2) 

Sale proceeds, application of, 8. 73 
Bale proceeds, distribution of, O. 34, R, 13 
Sale proceeds to be paid to decree-holder, O. 21, 
B. 64 

Bale proceeds wrongly paid, Refund of, 8* 73 (3y. 
Sale proclamation, O. 21, R. 66 
Bale proolamation, mode of making, O. 21,R. 67 
Sale, property not exempt from, in rent deoree, 
8. 60 (2) 

Sale, Provisions as to, Ss. 65—67 
Sale, Rules regarding its oonduot, S» 67 
Sales, oonduot of, by Colleotor, Boh. llli Para 
10 

Bale, setting aside for irregularity, O. 21, R. 90 
Sale setting aside, Judgment-debtor having no 
interest, O. 21. B. 91 
Sale, setting aside on deposit, O. 21, B. 89 
Bale setting aside, when decree-holder puroha- 
sea, O. 21, B. 72 (3) 

Sale, suit for, decrees preliminary ^nd final, 
O. 34, Rr. 4, 5 

Sale, suit for, when necessary, O. 34, R. 14 
Bale, time of, O- 21, B. 68 
Sale to become absolute, O. 21, R. 92 
Sale under deoree, how oonduoted, O. 21, R, 65 
Sale, vesting of property, S* 65 
Bale when to become absolute, O* 21, B. 77 
Satisfaction of orosa decrees, O. 21, B. 18 
Saving of His Majesty’s pleasure to entertain 
appeals, 8. 112 
Savings from the Code, S. 4 
Scale of expenses, O. 16, B. 2 (3) 

Scandalous interrogatories, O. 11, Br. 6, 7 
Scandalous pleadings,^O. 6, B. 16 
Schedule 1. Buies 8in, are part of the Code, 
8 . 121 

Schedule I, Buies in High Court can annul, 
add or alter, 8* 122, and Bs. 125—131 
Schedule III of the Code applies to decrees 
transferred to Collector, S. 69 
Scheme, Settlement of, S. 92 (g) 

Second appeal, 8. 100 

Second appeal, none except as in 8.100, 8. 101 
Second appeal, none from orders, S* 104 (2) 
Seoond appeal, none in certain Small Causes 
Suit, B. 102 

Second appeals, Buies as to, O. 42, B. 1 
Secretary of Corporation to receive process, 
O. 29, B, 2 

Secretary of Corporation to sign plaint, O. 29» 
B. 1 

Seoietary of State, Notice of suits against, S. 80 
Section 16 not applicable to High Court Origi¬ 
nal Side, 3. 120 

Section 17 not applicable to High Court Origi¬ 
nal Bide, S. 120 

Section 20 not applicable to High Court Origi¬ 
nal Side, B* 120 

Section 102 applies to appeals to P.G. in oectain 
oases, B. Ill (b) 

Security for appearance when to be called upon, 
O. 38. Br. 1, 2 
Security for costs, O. 25 

Security for costs, appellant to give, O. 41» 

B. 10 
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Beoaeit^ for costs, failure to futnish, O 95. B* 2 
Beoority for costs in P.G. appeals, O. 45, R. 7 
Security for defendant’s appearance, B. 94 (b) 
Security for disobeying summons, 8. 32 (d) 
Security from plaintiS for costs, O. 25, B. 1 
Security, not to be taken from Government or 
Public officer, O. 41, R. 7 
Security pending application for stay, O. 21, 

R. 26 (3) 

Security when order for execution appealed 
from, O* 41, R. 6 
Seizure of property in dwelling bouses, S. 62 
Separate possession of share, decree in a suit 
for, O. 20, R. 18 

Separate suit barred in questions in execution, 

S. 47 (1) 

Separate suit. Power of Court to order, O. 1, 
R. 2 ; O. 2. R. 6 

Separation of share in execution, 8 54 
Serious illness, a ground for exemption from 
arrest, 8. 59 (1) 

Serious illness, ground for release from arrest, 

8. 59 (3) (b) 

Servant of local authority, service of summons 
on. O. 5. R. 27 

Servant not a member of defendant’s family, 
O. 6, R. 15 expK 

Service of orders, notices and other documents 

O. 48. R. 2 

Service of processes of High Court Original 
Bide. O 49, R. 1 

Service of process on pleader, O. 3, R. 6 
Service of ptooess on recognised agents, 
0. 3, R. 3 

Service of summons, O. 5, Rr. 9—30 
Service of summons by Court to whom sum¬ 
mons sent for service, O, 6, R. 23 
Service of summons, endorsement as to time 
and manner of, O* 5, R« 18 
Service of summons in Presidency towns, O. 6, 
R. 22 

Service of summons in prison, O. 5. R. 24 
Service of summons, mode of, O. 6, R. lO 
Service of summons on agent in charge of pro 
petty, O. 6, R. 14 

Service of summons on agent when deft, is 
beyond jurisdiction, O. 5, R, 13 
Sorvioe of summons on defendant in person or 
his agent, O 5, R* 12 

Service of summons on male member of 
defendant’s family, O. 5, R. 16 
Sorvioe of summons on public officer,^ railway 
servant or servant of local authority, O, 6, 

R. 27 ^ 

Service of summons on several defendants, O. 5, 

R. 11 

Service of summons on Soldier, O, 5, R. 28 
Service o! summons through Politioal Agent, 

O. 5. R. 36 

Service of summons to witness, O. 16, R* 8 
Service of summons when defendant cannot be 
found, O. 5, Ri 17 

Service of summons when deft, is within juris- 

diotion, O. 6, R. 8 . 

Service of sammona when deft, is within juris¬ 
diction of another Court, O. 6, R. 21 
Service of summons when defendant not in 
British India, O. 6, Ri 26 
Service of summons when deft, refuses to 
accept, Oi 5, B* 17 


order 


Serving officer, examination of. 6, B. 19^^^ 
Setting aside abatement or dismiBsal.^O, 33 
R. 9 (2) ' * ' 

Setting aside award, Sob. II, Para 15 ' 

Setting aside deoree in suits on negotiable 
instruments, O* 37, R. 4 O 

Setting aside dismissal for default, O. 9, R,’9 
Betting aside ex parte deoree, O. 9, B. 13 
Setting aside ex parte hearing of appeal, OrilJ;^ 
R. 21 

Betting aside interrogatories, 0.11, R. 7 ' 
Setting aside sale for irregularity or fraud, 
O. 21, R. 90 ’ 

Setting aside sale, Judgment-debtor having ho 
interest, O. 21, R, 91 
Setting aside sale on deposit, O. 21, B. 89 
Settlement of issues, O. 14 
Settling a scheme of trust, S. -92 (g) 

Set off, Appeal from deoree allowing one, O 30, 
R. 19 (2) 

Set; off, deoree where one is allowed, 0. 30, 
R. 19 

Set off—Effect, O. 8, R. 6 <3) 

Set oS on separate grounds, O. 8, B. 7 
Several defendants—place of suing, S. 30 
Several defts, servioe of summons on, 0*' 6, 
R. 11 ’ 

Share in a corporation defined, 8. 2 (19) - 

Signed includes * stamped 8. 2 (30> 
Simultaneous execution, 0. 21, R. 21 
Single Judge, appeal to P.C., none fro 
of, 8. Ill 

Small Cause Court, judgment of, O. 20, B. 4 
Small Cause Court, reference as to jarisdiotion, 
O. 46. R. 6 

Small Cause Courts, applicability of Code to, 
Bs. 7 and 8 , , 

Small’Cause Courts, Frovinoial, Rules relating 
to. O. 50, R. 1 

Small Cause Suit, no second appeal iff, 
8. 103 

Soldier, service of summons on, 0, 5, R. 28 
Special law, Procedure in appeals from orders 
under, B 108 

Special Preoeedings, Ss. 89—93 (Part V) 

Special Provisions relating to Chartered High 
Courts, Ss. 116—120 (Part IX) 

Specific performance, execution of deoree for, 
O. 21, R. 32 * 

Stated issues, judgment on. O. 14, B. 7 
Statement by Collector to District Court, 
Soh. Ill, Para 6 

Statement of oase and production of evidence, 
O. 18, R. 2 

States, execution of decrees passed in Native 
States, Ss. 43, 44 
States, Suit by foreign, B. 84 
Stating oase, Si 90 and O. 36, R. I 
Stating case by arbitrators, Soh. 

Stating oase for High Court’s opinion, &. 113 

Stating issue, O, 14, B. 6 - a ok 

Stay of cross suit in interpleader suite, O. 3oi 

R. 3 ' " ‘ 

Stay of ezeoution, O. 21, Rr. 26—39' * , 4 - 
Stay of ezeoution by appellate Court, 

R 6 4 • 

stay of execution by Oouft which pasBed the 

deoree, O. 41, R. 6 (9) ^ 

Stay' of execution pending otoBB aniti 

R. 39. 


V' 5.3? 
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%%mj oi ezeoalion pending P.G. appeal, O. 45, 
R* 7.3 

Slay of ezeoalion pending referenoe, O. 46, 
B. S 

Stay of ezeoalion, to whioh oouit applioation 
lies, O. 91, R. 36 

Slay of prooeedingB on removal of next friend, 
O. 33, R. 10 

Stay of publio sale of land, S. 73 
Slay of Bail, S. 10 

Slay of Buit on agreement to refer. Boh. IT, 
Para, 18 

Stoppage of ealein ezeoution, O. 91, R 69 
Strangers not affected by attaohment before 
judgment, O. 38. R. 10 
Strangers, Summons by Court of its own 
accord, O. 16, R. 14 

Striking out interrogatories. O. 11, R. 7 
Striking out isBuee, O. 14, R. 5 
Striking oat parties, O. 1, R. 10 (2) 
Subjeot-matter in appeal to P. 0. must be ten 
thousand rupees 8. 110 
Subjeot-matter of Rules, 8. 126 
Subjeot'matter of suit, detention, preeerva- 
tion and inspeotion, O. 39, R. 7 
Subjeot-matter of suit, immediate poBBeseion 
to be given, O. 39, R. 9 
Bubjeot-matter of suit to be deposited in Court, 
O. 99, R. 10. 

Subordinate Courts, Language of, 8. 137 
Subordinate Court, transfer of ezeoution of 
decree to, O. 21, R. 8 
Subordination of Courts, S. 3 
Subsietenoe allowance for judgment-debtor, 
8. 67 

Subsiatenoe allowanoe, how and when paid, 
O, 21, R. 39 

Subsistence allowanoe, omission to pay, 
8. 68 (iv) 

Substantial queBtion of law in appeals to P.O., 
8 . 110 

Bubstibuted servioe, O. 5, R. 20 
Substituting parties. O. 1, R. 10 
Substitution of lettar for summons, O. 6, 
R. 30 

Buooessive olaims. O. 3. R. 2 Rzpl, 

SuQoeBsor of Judge to sign decree, O. 20, K. 8 
Buooessor of Judge, evidence by, O. 18, R. 16 
Buit against auotioa-purohaser, 3. 66 
Buit against Secretary of State, Notice of, S* 80 
Bait by Alien enemy, 8. 83 
Suit by foreign States, 8. 84 
Bait by minor, O. 32, R. 1 
Suit by or against Corporation, O. 29 
Suit by or agaidat Firms, O. 30 
Buit by or against Government, B. 79 and 
O. 97, R. I 

Suit by or against military men, O. 28 
Buit compromise of, O, 23, R. 3 
Suit, disposal of, at dcst hearing, O. 15 
Suit for oompensation for wrong to person or 
moveables, S* 19 

Suit for foreclosure, decrees preliminary and 
final, O. 34, Rr. 2, 3 
Suit for partition, S. 16 (b> 

Buit for redemption, decrees preliminary and 
final, O. 34f Rr. 7, 8 
Suit for restitution barredt 8. 144 (3) 

Suit for rights or inteceat in immoveable 
property, B. 16 (d) 


Suit for sale, decrees preliminary and final, 
O. 34, Rr. 4, 6 

Suit for sale when necessary, O. 84, R. 14 
Buiti frame of, O. 3 
Buit, hearing of, O. 18 
Buit, institution of, O. 4 
Suit in the name of wrong pifi., O. 1. R. 10 
Buit on lost negotiable instrument, O. 7, R. 16 
Suits on mortgages, parties to, O. 34, B. 1 
Buit on negotiable instrument, O. 37 
Suit on negotiable instruments ordinary pro¬ 
cedure to apply. O. 37, R. 7 
Buit, Parties to, O. 1 

Suits against Prinoes, Chiefs, Ambassadors and 
Envoys, 8. 86 

Buits against publio of6oer, O. 29, B. 8 
Suits between partners, O. 30, R. 9 
Buits by or against Prinoes or Ruling Chiefs not 
governed by O. 23, O, Sa, R. 16 
Buits by or against trustee, administrator or 
executor, O. 31 
Buits by paupers, O. 33 
Suits by Prinoes and Chiefs, S< 87 
Suits in General, 8s, 9—36 (Part I) 

Suits in particular oases 8s. 79—88 (Part IV) 
Suits in respect of attached property, O. 21, 
R, 63 

Suits of civil nature liable, S. 9 
Suits, procedure of, applies to proceedings,B. 141 
Suits, Register of, O. 4, R, 2 
Suit, stay of, 8. 10 
Buits, transfer, Ss. 22 to 25 
Suit to be dismissed for non-service of summons 
for plfi.’s failure to pay costs, O. 9, R. 2 
Suit to be dismissed where neither party ap¬ 
pears, O. 9, R. 3 

Buit to be framed with a view to final deoieion, 
O. 2, R. 1 

Buit to be treated as proceedings, O, 47 (2) 
Buit to commence by plaint, O. 4, R. 1 
Suit to establish right to possoesion, O. 21, 
R. 103 

Buit to include whole olaim, O, 2, R. 2 (1) 

Suit to recover immoveable property, S. 16 (a) 
Buit to set aside sale, O. 21, R. 78 
Suit* transfer, applioation to whioh Court to 
be made, 8. 23 

Bait transferred, evidence in, O. 18, R, 15 (2) 
Bait, withdrawal of, O. 23, R* 1 
Buit without next friend, O. 32, R. 2 
Summary dismissal of appeal, O. 41, R. 11 
Summons, aooeptanoe of, O. 6, R. 16 
Summons, copy of plaint to accompany, O. 6, 
R. 2 

Summons delivered for service, procedure, O. 6, 
R. 29 

Summons, disobedience of witness to obey, 
O. 16, R. 10 

Summons, dieobedienos, penalty for, 8. 32 
Summons duly served but deft, not appear¬ 
ing, O. 9, R. 6 (a) 

Summons, failure to obey for lawful excuse, 
O. 16, R. 11 

Summons, foreign servioe of, 8. 29 
Summons in Small Cause suit to be for final 
disposal only, O. 5, R, 6 proviso 
Summons, issue of, O. 6, Rr. 1—8 
Summons must be obeyed, 0« 16, R. 16 
Summons not duly served-deft.'s absence, Oi 9, 
R. 6 (b) 
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Summons not served for failure of pl£f« to pay 
costs thereof, O, 9, B, 3 
Summons served but not in suffioient time, 
O. 9, R. 6 (o) 

Summons, setvioe of, O. 5, Br. 9—30 
Summons to defendant, B. 37 and O. 5 
Summons to defendant to produce document, 
O. 6. R. 7 

Summons to defendant when issued, O. 5. R. 1 
Summons to enforce personal attendanoe, 
B. 30 (b) 

Summons to produce document, S> 30 (b) 
Summons to produce dooument, oomplianoe 
when sufdoient, O. 16, B. 6 
Summons to settle issues or final disposal, 
O, 6, B. 5 

Summons to strangers by Oouit, O. 16, R. 14 
Summons to witness, B. 31 and O. 16 
Summons to witness, Contents of, 0* 16, B. 6 
Summons to witnesses, expenses, 0> 16, R. 3. 
Summons to witness, service of, O. 16, B* 8 
Sammons to witness, time of service, 
O. 16, R. 9 

Summons to witness to appear before arbitra* 
tors, Sob. II, Para 7 

Summons to witness to give evidence or pro¬ 
duce dooument, O, 16, B. 1 
Summons where defendant resides in another 
province, S. 38 
Superiority of Courts, S. 3 
Supplemental proceedings, Ss. 94, 96 (Part VI) 
Supplemental proceedings Forms of, Sob. I, 
Appendix F 

Surety for deft.’s appearance, discharge of, 
O. 38, R. 3 

Surety's liability to be enforced, S. 145 
Temporary injunction, grant of,.8. 94 (o) 
Temporary injunction when granted, O. 39, R.l 
Tenants cannot file interpleader suits, 
O. 35, R.5 

Territorial jurisdiction, B. 15 
Time, extension of, 8, 148 
Time for payment of purchase money, 
O. 31, R. 85 

Time for serving summons to witness, O. 16, 
R. 9 

Time limit for exeoution, S. 48 

Time of inspection O. 11, R. 17 

Time of sale, O. 31, R. 68 

Time of service, endorsement as to, O. 5, B. 18 

Title of the Act, S. I (1) 

Transfer during suit, O. 21, B. 102 
Transferee of decree, application by, O. 21, 
R. 16 

Transferee of decree, rights, B« 49 
Transferee pendente lite, O. 21, R. 102 
Transfer of court's business, B. 160 
Transfer of decree for exeoution, 8, 39 
Transfer of decree in another province, B. 40 
Transfer of decrees to Collector, Rules as to, 
Ss. 68, 70 

Transfer of exeoution of decree to a subordinate 
court, O. 21, R. 8 

Transfer of negotiable instrument or shares 
aftersale, O. 21, B. 80 
Transfer of property after attachment, S. 64 
Transfer of property by judgment-debtor 
prohibited, Soh. Ill, Para 11 
Transfer of suit, application to what court lies, 
' S. 33 


Transfer of suit from one High 
another. 8. 35 ^ 

Transfer of suit, procedure after applioatioh foil 
S. 34 n 

Transfer of suits, Bs. 33, 33, 34, 35 * ^ 

Transferred decrees, exeoution of, 8> 43 ^ 
Transferred suit, evidenoe in, O. 18, B. 15 (8)' 
Transmission of papers to appellate ooact, 
O. 41, R. 13 ' ; ' 

Trustee, suit by or against, 0. 31 
Trusts, suit in respeot of, 8s. 93, 93 ^ 

Umpire, powers of. Boh, II, Para 6 ^ 

Umpire to arbitrate. Boh. II, Para 9 
Umpire to state oase. Soh. II, Para 11 
Unappealable oases, evidenoe in, O. 18, R. 18 ^^ 
Unauthorised person not to address court,. 

B. 119 ' ‘ ■ 

Uncertain jurisdiction, S. 18 
Unnecessary interrogatories, O. 11, E. 7 ' 
Unreasonable interrogatories, O. 11, B. 7 
Unreasonable suit, Applioation for dismisBal, . 
O. 33. B. 14 

Unsound mind, plfi. or deft, of, O. 33, B. 16^3 
Use of answers to interrogatories, O. 11, B. 

Use of forms in appendices, 0* 48, R. 3 ^. 

Valuation in appeals to P.O., O. 46, B. 4 
Valuation in appeal to FiC., inquiry into, 
O. 46, R, 6 . 

Value of subjeot-matter in appeal to- 'P.O/^v 

8. 110 -Ss 

Value of subjeot-matter must be stated, 0> 36,t . 
R. 2 

Verified copies of documents, 0. 11, B- 19 ' 
Vesting of property after exeoution sale, 8.' 
Vexatious interrogatories, O. 11, B. 7 . ' ^ 

Warrant for disobeying summons, 8. 33 (a)'^ t 
Warrant of arrest, oanoellation, S. 59 (1) 
Warrant of arrest, contents of, O. 31, B. 38^^*^ 
Warrant of.'arrest to enforce defendant’s appear* * 
anoe, S. 94 (a) » 

Withdrawal of suit, O. 23, B. 1 Z*' 

Withdrawal of suits subject to limitation law, 
O. 23, R. 2 

Witness about to leave Court’s jurisdiotion, 

O. 18, R. 16 

Witness, arrested, attendanoe of, 0.16, B* IB^ 
Witness, attendanoe at adjourned hearing,- 

o. 16 , R. 16 rt 

Witness, attendance before Commiasioutf, 
O. 26. R. 17 2-^ 

Witness beyond jurisdiotion attendanoe m 

O. 16. R. 19 ' ‘ , 

Witness, commission to examine, 0^ 36,, 
Rr. 1—8 ^ 

Witness, demeanour of, O, 18,^ B. 13 
Witness, departure without lawful exonWr^ 
O. 16,R. 17 

Witnesses, attendance before Oolleotor*- 
Boh. Ill, Para 13 r 

Witnesses, examination of, O. 18 . 

Witnesses, expenses of detention, 0. 16, B> 4 
Witnesses, recalling of, O. 18, B. 17 • ^ 

Witnesses, summoning and attendanoe Ov 9‘A^ 
Witness, exmination when to be immedia^ 

O. 18, R. 16 /V ’ ^ 

Witness, failure to obey summons, Ot 

R'- 10. 11 ' is o 

Witness, payment of expenses to, 0* lo, 
Witness, personal attendanoe when, 

O. 16, R. 19 ^ 


s^: ■ 
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WiiD68B» rales as %o aUendanoe apply to patties 
to salt, O. 16, R. ai 
Witnesa, aammons to, B. 31 
WitneaSt aummona to, to appear before arbi¬ 
trators, Boh. n, Para. 7 
Witness to be examined in open Coarl, O. 18, 
B. 4 

Women exempt from airest and detention in 
execution, B. 66 

Women exempt from personal appearance, 
B. 133 

Women not exempt from arrest, 8. 133 (3) 
Writing, notices and orders should be in, 
8. 143 

Written application for execution, contents of, 
O. 31, R. 11 (3) 

Written statement, additional, O. 8, R. 9 
Written statement, denial of plfif/s claim 
must be specific, O. 8, R. 3 


OIYIL PROOEDORB CODE (Y of 1908). 

- . Interpretation^Rules as to appeals— 

Letters Patent Appeal • 

The Oode provides generally for the mode in 
which the High Courts should exercise their 
jurisdiction, except the Original Civil Juris¬ 
diction. The Orders and Rules apply to High 
Courts unless the Code contains something in- 
ooDsistent with them. They apply to the 
powers exeroisable under Letters Patent. 
However they do not restrict the Letters Patent 
Appeal. The distinction between the rules 
taking away the existing right of appeal and 
the rules which recognize the rights but pre- 
Bwbe the procedure of the Appellate Court has 
been overlooked in 26 Mad. 566 and 27 
Mad. 121. {Lord Sumner.) Babitbi THAKU- 
BAlNf P. SAVI. 48 Gal. 481 »48 I A. 76 = 

40 M.L.J. 808 = (1021) M.W.N, 189 = 
10 A L.J. 281>-3S C.L.J. 807 = 
25 C.W.N. 887 = 28 Bom. L.R. 681 = 
60 l.Q. 274 = 3 U.P.L.R. (P.O.) 57 = 

14 L.W. 862 (P.C.). 

.. - Co-de/sndanto — Decision—when res 
judicata. 

If in a previous suit the parties to a subse- 
quent suit were arrayed on the side as co-defts. 
and there was an issue between them which was 
decided, the decision operates ae res judicata 
to a second suit or defence raising the same 
issue between them in the position of plfi. and 
deft, {Piggett and Walsh, JJ.) Mannu u. 
Mr. PATIA. 88 I.O. 982. 

■ mm^^Applicability of—Mortgage suit pend¬ 
ing. 

Where at the time of coming into force of 
new O.P.O. a mortgage suit was pending; 8. 48 
does not apply to proceedings in execution of the 
decree in that suit. {Fletcher and Huda, JJ.) 
BBAH CHANDA MAITA P. BAIKtJNTHA NATH 
MANDAD. 4^ l O- f**- 

■ * •—InUrpretaii&n of—Sections and rules. 

Pet Woodroffe, J.—The body of the Oode 
<«rflhtea jurisdiolion and the rales indicate the 


Written statement, effect of not presenting, 
O. 8, R. 10 

Written statement, evasive, denial, not allowed, 
O. 8, R. 4 

Written statement, facts must be specifically 
raised, O. 8, R. 2 

Written istaUment: not specifically denied are 
deenied as admitted, O. 8, R. 6 

Written statement to be presented by deft,, 
O. 8,R. 1 

Written statement to give particular of set off, 
O. 8,R 6 

Written statement to set off. O. 8, B. 6 (3) 

Wrong payment of sale proceeds, Refund of, 
B. 73 (3) 

Wrong plff., suit in the name of, O. 1, R. 10 

Wrong to immoveable property, suit for com¬ 
pensation, S. 16 (e) 

Wrong to person or moveable, B. 19 


0. P. CODE (Y of 1908)* 

mode inwhioh that jurisdiction is to be exercised, 
and therefore the body must be read in oonjuno- 
tion with the rules either as existing at the date 
of publication of tbe Oode or|a8 added or altered 
subsequently. {Sanderson, 0. J. Woodroffe, 
Mookerjee, Chitty and[Teunon, JJ.) Ghuznavi 
V. AliliAHABAD BANK, LTD. 44 Cal. 929 = 

21 C.W N. 877 = 41 I.C. 598 = 

26 G.LJ. 49 (F. B.). 

•Forms given in schedules—Effect on 

Code. 

The forma given in the schedule to C.F.C, 
cannot control the clear words, of the Oode 
itself. {Fletcher and Richardson, JJ.) MUNSUR 
ADI P. ABHOY CHARAN DaB. 40 I.C. 816 = 

21 C.W.N. 1147. 

- Interpretation of—Body of Code and 

rules. 

The body of the Oode is unalterable except 
by the legislature and is expressed in more 
general terms and baa to be read in oonjunotion 
with the rules which are more readily alterable 
and which are oonoeined with details and ma- 
ohinary indicating the mode in which the 
jurisdiction created by the body of the Code is 
to be exercised. { Jenkins,\Q*Z, and Chatterjee, 

J.) Manx Mohan Mandad p. bamtaran 
MANDAD. 83 I.C, 829 = 48 Cal. 148. 

- ^—Tfiterpretaiicn—Conflict between the 

Code and its schedule. 

When there is a coofiiot between the body of 
the Code and its schedule, the latter must yield 
to the former. {Carnduff and Richardson, JJ.) 
RAHIM MAJHI V, Bhbikh Ekbar. 

22 I.C. 690, 

- •Interpretations of—Sections and rules. 

The method of construction applicable to an 
Aot divided into sections and rules, as the new 
O.F.C, is, that the seotions lay doim general 
principlea and tbe rales provide the means of 
applying them, and they cannot be otherwise 
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C. P. GODB (Y Of 1908). 

applied. The rules restriot the seotions. 
{Stephen and Mullick, JJ*) Nabin Cwandba 
Tripati V , Pran Krishna Dry. 

41 Gal. 108== 20 l.C. 39 = 18 O.L.J. 613, 


Pending cases—ApplicahilUy to. 


The new Code applies so lar as procedure is 
oonoerned, to all oases which were pending or 
about to be instituted at the time it oame into 
force. {Chitty and Chatterjee, JJ ) AbduEi Aziz 

w. MOMIN. 9 l.C. 819. 


- •Applicability—Sale under administra¬ 
tive order of Court, 

Where a Bale is held under an administrative 
order and not in execution of a dfjoree.the proce¬ 
dure contained in the Civil Procedure Code 
for sales in execution of decrees does not apply. 
{Martineau.d.) Firm of Kahn a Mal Ben- 
ARSi Das V. Firm OF Kadur Mad Nathu 
Mad. 69 l.C. 718 = 40 P.L.R. 1922. 


Not exhaustive 


As the provisions of the O.P. Code are not 
exhaustive, a Court oan pass an order necessary 
for the justice and not expressly or impliedly 
forbidden even if there be no section in the 
Code to support his order. iPetman, J.) Abdud 

Rahaman Shahv. Shah ana. 1 Lah. 389 = 

98 l.C. 748 = 1 Lah. L J. 188. 


Bar of sttif—Safe of share of a co-par- 


eener in joint family — Auction-purchaser—Suit 
for partition — Decree-holder an auction-pur¬ 
chaser. 

Section 244, C.P. Code (1882) does not bar a 
suit by an auction-purohaser for the share of a 
co-parcener in a Hindu joint family for partition 
and allotment of the share to him, the decree- 
holder himself being auction-purchaser makes 
DO difference. (Broadway and Abdul JBaoo/, JJ.) 
Brijdad V, Durga. 1 Lah. 134« 

96 l.G. 294 = 1 Lab. L J. 10. 


- Applicability of—Pending proaedings 

—Eemand—Appeal, 

Where a suit was filed when the C.P.O. of 
1882 was in force, the course of appeal is regu¬ 
lated by that Code, Therefore an appeal 
against the order of remand of the suit though 
not allowed by the present Code# will lie. 12 
P,R. 1900, foil. {Robertson and Ratiigan, JJ.) 
SUNDAB DAS V, PEOPDE’S BANK OF INDIA, 
LTD. 272 P.W.R. 1912 = 16 I.O. 884 = 

169 P.L.R. 1912, 


Courts, 


'Applicability to V-illage Munsifs' 


The Civil Procedure Code, 1908, is inappli¬ 
cable to Village Munsifs’ Courts. (Sadasit7a 
Aiyar and Napier, JJ.) AGUSTUS Brothers 
V, PBBNANDBZ. 2 L.W. 890 = 

29 H.L.J. 474=18 M.L.T. 877 = 
811,0. 89»(1916) M.V.N. 769. 

Not reirospeotivB order under old Code 


—New Code^Different rule—Appellate Courts 
power to reveree order. 


0, P.OODB(yof i90B)iS.8, 

i ; 

An appellate Court oould not reverse t1^ 
order on the ground that a different rale hap^: 
been enacted by the new Code since the date of 
passing of the order by the Gourt of firgi 
instanoa. {Abdur Rahim and Spencer, J^,) 
GURUMOOBTHI NAIDU U. VaBADAPPA-. 

Chetty. 12 1.0. 983 = (1911) 2 M.V.B. 886. 


- Hearing,'*—Meaning of. 

The word "Hearing” is not defined in the 
Code and is used in difiersnt rules with a view ' 
to state the different purposes for which a date' 
forbearing is fixed. iJwala Prasad, A. C. J* 
and Das, J.) ABDUD Rahman v. Sahib Lad 
Bahu- 63 1.0.^970=2 Pat. L.T. 972, 

'Matters outside suit—Provision for 
interest not claimed in plaint. 

The agreement to pay after a specified datd, a 
rate of interest not olaimed in the suit was out¬ 
side the scope of the suit, and that portion of 
the compromise^ was therefore invalid ahd 
ought not to have been inolnded in the decree * 
and could not be axeouted as part of the decree. 
{Sharfuddin and Roe, JJ.) GAURI DUTT v, 
DOHAN Thaeub. 2 Pat. L.J. 678= 

48 rC. 499 = 4 Pat. L V. 209. 


Not exhaustive. 


The Civil Procedure Code is not exhaustive 
and where in the Code a particular point faae 
not been specifically dealt with, it must be 
determined upon general principles. (Chapman - 
and Roe, JJ.) Raqhunandan SINGH v, 

PABMESHWAB DaYAD BlNGB. 

2 Pat. L.J. 806=89 l.C. 779- 
1 Pal. L.W, 636 = (1917) Pal. 187. 

- Not exhasutive. 

The Code of O. P. is not exhaustive and when 
a Court has made an order which it has jurisdio* 
tioD to make, it has inherent power to have it 
set aside. {Mullick and Jwala Prasad, JJ.) 
SUEHDEO DASS V, RlTO SlNGH. 

1 Pal. L.W. 991=89 LG. 768* 

2 Pal. L.J. 861. 

- Applicability of — Proceedings in^ 

Revenue Courts under the Land Revenue Acts* 
The provisions of the O. P. Code do not apply 
en bloc to proceedings in Courts oenstitatsd 
under the Land Revenue Act. A bona fids oom^ 
promise on behalf of a minor who was repra**'' 
sented in certain mutation prooeedinge by fail 
elder brother without leave of the Court 
required by O. 32, R. 7 of the C. P. Code, 
not bad merely for want of such leavl- 

(Ltndsaw, J.C.) Habpadsingh w. SUK^- 
BANI. 48 1.0. 119-91 O.C. 220. 

-—8. 1—Finding of fact—Bindi/r^* 

A eeoond Appellate Court can arrive atv* 

finding of fact in case the Court below comes -1 

to no definite finding on the point of fact ^ 
oven if it does, it has no evidence to supppm* 
it. {Bomlea, J.M.) BBOHU BINOH 
SiNOH. 30 I.d. 880“2 d.Ii 3. 

- 8.. 3 and 91—Deccan Agriealiwiiii 

Relief Act, , u ■wr4 

A finding on an issue whelhec a ptf ^ 
autt was an agrioaltutist, preliminary lo Ui6=’ 


•'t 



893« 


CIVIL DIGEST, 1911—1923. 


89i^ 


Q. P. QOOB (V of 1808), 8. 8. 

taking o! aoooaiita under the ptoviaions of the 
Deaoan AgriouUurlats Act, is not a preliminary 
daotee within the meaning of Be* and 97 oi 
the O.P. Code. (Afnclaod and Kanga^ JJ.) 
JAISHINOBAO MADHARAO RAM V- BHISLB. 

70 1.0. 728=^1922 Bom. 886 (3). 

——S. 2—Diemissaf /or default of appeal 
is not a decree^ 

An order under O. 41, R. I?, 0- P. 0.. read 
with aeotion 2 of the Code is not a decree 
and is not appealable. {Mookerjee and Carnduff, 
JJ.) RUKMIMOYI DASI V. PORAN CHANDRA 
BHBRA, 16 C.L.J. 334 = 

14 l.C. 823 (1) = 39 Cal. 341. 


0. P. OODB (Y of 1008). 8. 2. 

An order refusing to make a decree under 
O, 34. R. 6 is a decree in B. 3, O. P. O. and 
an appeal from it must bear ad valorem Court- 
fees oaloulated on the subject-matter of the 
appeal. (Richards, O.J. and Banerji, 

Muhammad idtifat Hussain v. addimu- 
NISA. 40 All. 888 = 471-0. 861 = 16 A.L J. 488. 

-S. 2(2) and 0.22. R. l-Ordcr of 

abatement if decree and appealable. 

An order of abatement of a suit is not a 
decree and is not appeala^ble. 17 A. 172 ; 13 A. 
576 (F.B,),Foll. iSunderlal, J.) Walayat 

Husain v. ramdad, 25 l.C, 643® 

12 A.L.J. 1118. 


S. 2 (2)— Order of abatement. 


An order of abatement of a suit is a decree 
and should not be made ex parfe without 
notice to plfi. (Lord Dunedin,) Bru Indar 
SINGH V, Kanshibam. 45 Cal. 91 = 

as M.L J. 486 = 22 M.L.T. 862 = 
6 L.W. 892 = 126 P.W.R. 1917 = 
15 A.L J. 777®19 Bom. L R. 866 = 
3 Pat L W. 313-26 C L J. 872 = 
101 P R. 1917 = (1917) M W.N. 811 = 
22 C.W.N. 169=127 P L R. 1917 = 
42 l.C. 48 = 44 l.A. 218 (P.O ). 

2 {2) —Order refusing leave to bid 


Sb. 2 (2) and 148—Order allowing 


under O, 21, R. 72, C. P. Code. 

An order refusing leave to bid, to a decree- 
holder under O. 21, R. 72 of tbe 0. P. Code is 
not a decree and is not appealable. 13 Cal. 174, 
foil. (Lord MacnaghxBn.) KO THA HNYIN v. 
MA HNYIN. 38 Cal. 717 = 

IB C W.N. 862 = 11 l.C 848 = 
(1911) 2 M.W.N. 449 = 13 Bom. L R. 694 = 

14 C.L.3, 241-8 A L J. 1117 = 
6 L.B.R. 26 = 4 Bur. L.T. 237 (P.C.) 

V 

_ s. 2 (2) and 0. 21, R, ll—Execution 

^ale^Non-payment of putchase moneg—Re sale 
—Application for Recovery of deficiency--Ad¬ 
judication is a decree. 

An order in proceedings taken by thejudgment- 
debtor lot recovery of the loss caused by a re-eale 
owing to the default of the prior purchaser in 
depositing the purchase money, is a decree and 
is appealable as such. 1 A. 181 l 18 M. 439 *, 26 
C. 99; 30 B. 329. foil.; 14' A. 201. overruled. 
(Piaaott, Walsh and Lindsay, JJ.i Sita Ram v, 
JANKI RAM. 44 A. 266 = 08 l.C. 818 = 

20 A.L.J. 105-L.R. 8 A. 117 = 1922 All. 200. 

--B. 2, 

not a decree. 

An order declaring 
is not a decree and is 
17 A. 172 ; 12 A.L.J 
Qokul Prasad, JJ.) 

MANOHAB Das. 

20 A.L.J, 214 = 68 


cl. (2)—Order of abatement is 


4 

that an appeal has abated 
therefore not appealable. 

, 1113, foil. {Ryves and 
Mahomed Ismail v. 

1.0. 888 = L.R. 8 A. 224 = 

1922 All. 118. 


Extension of time. 

An order under 8* 148 of tbe C, P. Code 
extending time is not appealable. It is neither 
a decree not an order under 8. 104, C.P.C, 
14 A. 20, Dist, {Richards, C.J., Banerjee and 
Tudball, JJ.) SURANJAN SINGH V, RAMBABAL 

Lal. 83 All. 382 = 21 1.0. 588 = 

11 A L.J, 960. 

Sb. 2 (2) and 21 --Interlocutory order 


B. 2 (2) and O. 84, R. 6— Order refus¬ 


ing to pass a decree. 


• 9 

—Partition suif— Appeal, 

Where after the confirmation in appeal of a 
Dreliminary decree for partition and before the 
final decree, the first Court direoted the actual 
partition in a certain manner, Held, that the 
order was an interlocutory order before making 
the final decree and was not appealable as a 
pieliminaiy decree, though it could be ohalleng- 
ed in appeal after the final decree was made. 
There cannot be two preliminary decrees in the 
same case. (Richards, C.J. and Banerjee, J.) 

Bharatendu V, Yaqub Husain. 

35 All. 189 = 18 I C. 701 = 

11 A L J. 120. 

-- a. 2 (2)— Order rejecting application 

under 8s- 6 and 1 of U,P, Regn. V of 1799— 
Not appealable. 

During the course of a prooeeding under 
Regn. V of 1799, the appellant applied under 
Sb. 6 and 7 of the Regn. that the property of 
the deceased intestate, might be handed over 
to him on tbe ground that he was the heir. 
The Court dismissed the application as Bhura- 
lal had not clearly made out his title ; held, 
that the order rejecting the application was not 
appealable. (Richards and Tudball, JJ.) 
BHURA LAL V. BBCBBTABY OF STATE. 

10 l.C. 414. 

-Si. 2 (2), 96 and 21—Preliminary 

point decided first but no formal preliminary 
decree drawn up—No appeal lies. 

The drawing np of a decree or the omission 
to do so, must be taken as conclusive on the 
question whether the Court has in fact passed, 
or not passed, a preliminary decree and this is 
the only proper test to apply in considering, 
whether tbe provisions of S. 97 are or are not 
applicable. 37 B. 480 and 166om. L.B, 67, Bef» 
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0. P. CODE (V of 1908), B. 2. 

Sb. 2 and 96 of the Code, upon which alone 
the right of appeal is based, must be construed 
with reference to B. 33, which distinguishes 
between a judgment and decree, and O. 20, 
B. 6, ^whioh prescribes the contents of a 
decree. If no such formal document has been 
drawn up, than, no decree has been passed 
from which an appeal can be brought under 
B. 96 or B. 97. [Fawcett and Pratt, JJ.), 

YAMANACHABYA 0. GOVIND. 

20 Bom. L.R. 826 = 76 1 0. 763 and 1014^ 

1924 Bom. 33. 


Sa. 2 (2), 97— Preliminary decree 


Decision that a person is an agriculturist 
Appeal lies. 

Decision that a person is an agriculturist in 
the preliminary decree is appealable, (^aeleod 
C. J, and Coyajee, J.) Sundabbai v, Dwab- 
KADAS. 70 IX. 768 = 1922 Bom. 836 (1). 

—--S. 2 (2)— Finding that a par^^*ts 

agriculturist, is not a decree. 

The finding that a party is an agriculturiit 
is not an adjudication resulting in a decree 
and henoe no appeal lies from such finding 
although the plaint may be returned for pre¬ 
senting to the proper Court. A Judge should 
not therefore entertain an application to draw 
np such a finding in the form of a deoree, 
(Maeleod, O.J. and Fawcett, J.) DATTATBAYA 
FUBUBHOTTAM V. BADHABAI BALKBISHNA. 

40 Bom. 627 = 601.O. 885 = 23 Bom. L.R. 92. 
Sb. 2 (2) and 0. 84, R. 0—Order 


•9 

absolute —T.P. Act, S, 89— Order in execution 
•9 not a decree. 

An application for an order absolute under 
S. 89 of the T. P. Act (0. 34, B. 5) is 
really an applioation to execute the deoree 
passed under 8. 88, T. P. Act (0. 34, B. 4) 
and the order will itself be an order in exeou- 
tion and not a deoree, Deoree under Buie 4 
la a preliminary deoree. {Shah and Hayward, 
JJ.) MUBLIDAB. V. VISHNU DAS. 

40 Bom. 821 = 88 I Q. 749 = 

18 Bom L.R. 38. 

—--S, 2 (2)—Order issuing Commis¬ 

sioner to take accounts — Test of a decree — 
Determination of rights—An order appointing a 
Commissioner to take accounts is not a decree, 

“Bights of parties’’ in 8. 2 of O.F.O, mean 
general rights, saoh as those relating to status, 
Jurisdiction, limitation, framing suits, acoounta 
eto., which if decided must have a general effect 
-upon the proceedings in the suit. (Scoff, C»J. 
nnd Batchelor, J.) Nabayan v. GopaIiA Jiv, 

88 Bom. 892 = 28 I G. 889 = 

16 Bom. L.R. 206. 

. 

——-S. 2(2)Suitfor accounts —Prefimt- 

nary decree^If there can be more than oHe^ 
Appeal, 

Where in a Bait for aooounts, the Oourt after 
passing a preliminary decree for accounts pass¬ 
ed a further order fixing the mode of taking 
aooounts and the period for whiohit should be 
doDO the latter is also a preliminary deoree and 


0, P. CODE(yof A08), S.l a w 

hence an appeal lies therefrom. The legisla¬ 
ture oontemplated ordinarily only one prelimi¬ 
nary deoree in a ease but there is nothing 
illegal in passing mote than one in appropriate 
oases. Case Law Beviewed. (Mookerjee and 
Rankin, JJ.) BAJA Feaby MOHAN Mookeb- 

JEE V. MANOHAB MOOEEBJEE. 

27 O.W.N. 989=38 Q.L J. 258 = 

74 l.C. 378 = 1924 Gal. 160. 

* 

-S. 2 (2)— Order declaring that aparty 

is not liable for mesne profits is a decree. 

Ad order of Court finally deciding that a 
particular defendant was not liable for mesne 
profits is a deoree and is appealable. 35 A. 159 ; 
20 C.L.J. 476, 480, Bef. {Newhould, J.) 
NAIMUDDIN BABKAB V. IMANI MONDAL. 

1928 Gal. 808. 


B. 2 (2) — 'Decree' ineludes consent 


decree. 


A compromise or a consent deoree is a decree 
within S- 2 (2) of the Code. {Mookerjee and 
Buckland, JJ.) BHABAT BAMANUJA e. 

Sabat Kamini. 

34 G.L.J. 96 = 66 IX. 273 (2) = 1932 Cal. 888. 
S. 2 (2)— Order rejecting application 


to make preliminary mortgage decree final ts a 
decree, 

t 

Order rejeoting applioation to make a pre¬ 
liminary mortgage deoree, final, on the ground 
that the suit had abated owing to the death of 
the sole judgment-debtor,is a decree and as such 
is open to appeal and also a second appeal. 
{l7ewbould and Buckland. JJ.) BHUTNATH v, 
Taba Ohand. 38 C.L.J. 110-59 l.C. 177= 

20C.W.H. 590. 


S. 2 (2)—Decree—BuOkaH. 




Where an order granting ' with costs ’ a 
petition to set aside an ex parte deoree was 
passed on 27—2—'16 and a ‘ rttbkari' specify¬ 
ing the costs was drawn up on 8—3—’15 and 
execution for the costs was applied for on 
6—3—’18 held, that the *ruhkari' was not a 
deoree within 8. 2 (2) of the Code but was 
only an order within 8. 2 (14) of the Code 
which completed and rendered the order of 37th 
Feb, 1916 capable of execution and that 
limitation oommeneed to run from 8—3—*10 
and therefore the applioation was in time. 
(Teunon and Beachcrojt, JJ.) NOOKUB 0^AH- 

DBA MULLIOK V. BAJANI KANTA QHOSB. 

r 891.0.81(2). 

-8. 2 (2)—Order re^fistnp fo admit time- 

barred appeal. ^ 

0«aera,Whether an order refusing 6* 
admit an appeal presented out of 
deoree. (Flefcher and Huda, JJ.) . tewtt 
CHANDRA EAPALl U. ABJUN. |8(fj0..22B. 

- a. 2 (21—OrderMffina aside exeeutiof^ 


sale. 
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Q. P. QODB (V of leOB). B. S. 

B. 9 and so U fa a auit within O. 48, R. 1. (0)« 
(l^unon and N^wbould, JJ.) Bhuban Bbhabi 

NAO 0. DBIRBNDBA HATH. 

881.0. 881-20 O.W.N. 1808. 

——8i. 2 (2) and 100 —Order dtsnttsiin^ 
'tuii for misjoinder and non-joinder^ 

An order dismiseing a suit for misjoinder and 
non-joinder ia not open to aeoond appeal 
but the order can be set aside in reTision. {Coxe 
and Chatterjee. JJ.) GUR PRASAD SiNGH v. 
'GUR Pbasad Lad. 26 I.C. 138 = 

19 G.L.J. 818. 

8.2 (8) —Interloeuiory order—Order 
aeeepftfip security for stay of execution. 

An interlooatory order to be a decree must 
oonolusively determine the rights of the parties. 
Antorder accepting aeourity for stay of exeou- 
'tion proceedings is not a decree as it does not 
determine oonolnsively rights of the parties, 
andfisSnot appealable. (Coxe and Ray^ JJ.) 

BabaswatiBabmonya p. Moti Barmonya. 
il Cal. 160 = 20 1.0. 72 = 17 O.W.N. 1210. 

—;-8. 2 (2) and 0. 9, R. 8 —Order of dis¬ 

missal for default — Appeal. 

An order of dismissal for default is not a 
decree and is not appealable. The fact that a 
decree was drawn up in the case oannot alter 
"the-nature of the order, which must depend on 
the oiroumstauoes under which it was made. 
(MooTcerjee and Beachcroft, JJ ) Parbati p. 
TOODSI KAPRl. 18 C.L.J. 128=>20 l.G. 1 = 

18 O.W.N. 601. 

-88*2 (2) and 100—Order dismissing an 

appeal as barred. 

An order dismissing an appeal as having been 
^filed bevond time is a decree. {N. R. Chatterjee 
and IWalmsely, JJ.) Rakhbd Chandra p. 
AsuTOSH Ghosh. 19 l.c. 931 = 

17 O.W.N. 807. 

-8. 2 (2) and 0. 9, R. 8— Decree where 

deft, only appears — Appealability. 

A decree under O. 9, R. 8, G.P.G. being not 
an order of dismissal for default within the 
meaning of B. 3 (2), is appealable. (Mookerjee 
and Beachcroft, JJ.) BejoyOhand Mahatap 
p. Raehad Chattoraj. is 1 0. 601 = 

16 O.L.J. 859. 

♦ 

-8. 2 (2)—Order directing assessment 

--of mssne profits. 

An order directing assessment of mesne pro¬ 
mts is an interlocutory order and does not deter¬ 
mine the rights of the parties, and ia not 
appealable. (Atookerjee and Carnduff, JJ.) 

Ufendba Chandra binqh p. saehi 
OHAND. 18 1.0. 578. 

, '——8. 2 (2)—Preliminary and final 

decree—Decree for accounts, if preliminary or 

finaU 

A decree for accounts ia not a mere direction 
<Ao^port hnb is one Ooterminipg the rights of 

Yol. X—68 T 


0. P. CODE (V of 1808), 8, 2, 

the party entitled to it and suoh a decree is a 
final one. iHolmwood and Ohatterjeet JJ*) 
Jasoda DASSI P. Rameswabi Dassi. 

18 l.c, 871-11 O.L.J. 603 . 

-8, 8 (2) and 0. 22, R. 8— Decision as 

to legal representative. 

An order under O. 33, R. 5, O.P.O. determin- 
icg who the legal representative of a deceased 
party under is the new Oode in a matter 
whioh arose under the Old Code ie not a decree 
and so is not appealable under new Code though 
such an order was appealable under the Old 
Oode. (Mookerjee and Carndufft 21,) Bbbtad 
Prasad p. Bajrangi Sahai. 13 1.0. 70. 

-—S. 2 (2)— Order under S. 4 o/ Bengal 

Regulation V of 1799. 

An order under 8. 4 of the Regulation V of 
1799 is not a decree, (Mookerjee and Caspersz, 
JJ.) 8BTABA BEGAIC P. FAIZ ADI KHAN. 

9 I.O. 991 = 18 G.L.J. 677. 

-S. 2 (2) and O, 28, R. 1—Order grant¬ 
ing leave to withdraw a suit with permission 
to sue IS not a decree and is therefore not app¬ 
ealable. (Abdul Raoof and Martinue, JJ.) 

Sant ram p. mst. sahib Kaub. 

65 l.c. 718-1922 Lah. 267. 

-8. 2 (2) and 0. 22, Rp, 3. 6 and 9— 

Order diswisiing' application for bringing legal 
representative on record, is not a ‘ decree '— 
Order directing abatement of sui^ amounts to 
decree. 

The C. P. Code, 1908, makes no provision for 
an appeal from an order (Rsmissing an applica¬ 
tion by a legal representative of a deceased 
plff. to be brought on the record, nor can 
suoh an order be regarded as a decree within 
the meaning of S. 3 (3) of the Code. An 
order directing the abatement of a tuit^ in 
consequence of no legal representative of the 
deoeased plfi. having applied witbin time to be 
brought upon the record ia a decree and hence 
is appealable only by a party to it, (Broadway 
and Dundas, 31,) Ram Sabufp. Moti Ram, 

72 P.W.R. 1921 = 1 Lah. 498*= 
57 I.C. 137 = 2 Lah. L J, 738. 

-S. 2 0. (2)—Order rejecting plaint for 

non-payment of Court-fee is a decree. 

An appeal memo from an order rejecting a 
plaint for non-payment of extra Court-fee must 
bear an ad valorem Court fee. (Shadilal. C.J. 
and Wilberforce. J.) SHAHU p. Bakbi. 

67 I.O. 901 = 3 Lah. L.J. 287. 

--8. 2 (2) —Insolvency Proceedings — 

Order raising attachment is not a decree. 

Insolvency proceedings under the special 
provisions of the Punjab Laws Aot do not 
amount to a suit and an order releasing from 
attachment the residential house of an in¬ 
solvent in accordance with the conditions of the 
trust deed in respect thereof is not a decree and 
hence an appeal does not lie from it. (Scott- 
Smith. J.) BADHA EISHAK v. Madan Gopad. 

67 1.0. 791-8 Lah. L. J. 888. 
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S. 2 (2) —Ordsr of abatement. 


Order direoticg the abatement of a suit as no 
legal representative of the deceased plff* applied 
within the time to be brought on the record ia 
a decree and is appealable by a person who is a 
party to it. But an order dismissing an appli¬ 
cation by the legal representative to be brought 
on record is not a deoree, {Broadway and 
Dandas, JJ.) RAM 8ABUP v. MOTI RAM. 

72 P.W.R. 1921 = 

57 I.C. 187-1 Lah. 493 = 2 Lah. L J. 738. 

Sa. 2 (2) and 47 —Execution of a decree 


—Order in execution proceeding whether decree. 

Every order in execution proceedings is not a 
decree. An order granting or refusing process 
for examination of a witness or determining a 
point of law arising incidentally and not grant¬ 
ing or refusing any relief is not a decree, 
iShadi Lai and Broadway, JJ.) DataIi Kaur 
V. RAMBATAN. 

115 P.L R. 1920 = 96 I.C. 173 = 

2 U.P L.R.95 (Lah.). 

S. 2 (2) and 0. 20, R. ^-'Omission or 


delay in drawing up—Decree—Appeal 

It is imperative that a decree should follow 
the judgment and it is the duty of the Court 
to have one drawn up. But an omission or 
negleot by the Court in the performance of its 
duties in this respeot oannot deprive an appel¬ 
lant of his right of appeal, {Wilberforce and 
MariineaUt JJ.) Manohab Lal v. Nanak 
Chand, 52 I.C. 479 = 66 P.R. 1919. 

S. 2 (2), 0.23. R. 1 and 0. 43, R. 1. 


Order allowing withdrawal of suit—Not appeal' 
able. 

An order under O. 23, R. 1 of the G. P. 
Code allowing plfi. to withdraw his suit with 
liberty to sue again does not come under the 
definition of decree in S. 2 (2) of the 0. P, 
Code nor is it appealable under O. 43, R* 1* 
{Broadway and A, Baoof, JJ.) DINDI DataL 
V, KISHUN KUNWAB. 

51 I.C. 766 = 97 P.W.R. 1919. 


S. 2 [2)—Order of — Abatement’-Appeal, 


The new oode does not take away the 
appeal provided for by Cl. (18) of 8. 588 
of the Oode of 1882 against an order of abate¬ 
ment under 8. 368. (Johnstone^ J ) BRIJ Indba 

Singh v, lala Kashi ram. 

129 P.L.R. 1917. 


^S, 2 (2)—Set off—Disposal of—Glaimt 
if a decree and as such appealable. 

The order of the Subordinate Judge disposing 
of the deft’s, claim to a legal set-off did not 
amount to a deoree and therefore was not 
appealable, as the decision oould be attacked in 
an appeal against the final order in the case. 
(8hadi Lai and Broadway^ JJ.) FIRM SHEO 
Prasad Radha KiSHBN u, Indore Madwa 

United Midls. 65 P.W.R, 1917= 

39 1.0, 508 = 62 P.R. 1917. 

■8. 2 (2)—Order recognising abatement 


C. P, CODE (V of 1908), B. 2, 


1 «• i t t A 

Where a Court passes a purely formal order 
recognising the abatement, which is a fait 
compli, such an order though virtually disposibg 
of the suit does not adjudicate upon any rights 
and should not be treated as a deoree. But an 
order of abatement whioh is the result of an 
adjudication upon the rights of the parties with 
respect to a matter in controversy and not 
passed upon an application for the revival of 
the suit, made uoder O. 22, R, 9, O. P. 0, 
amounts to a deoree and is appealable. 
(Johnstone, C.J,, Ohevis and Shadi Lai JJ.) 
Nibanjan Nath v- afzaij Husain. 

Ill and 176 P.W.R 1916 = 146 P.L R. 1916= 

34 I.G. 822 = 128 P.R. 1916 (F.B^. 

-Ss. 2 (2) and 104 —Award without the- 

intervention of the Court—Invalid in part —• 
Application to file—Order on—Second appeal. 

The decision of a Court on an application to 
file a private award, part of it being on a matter 
outside the scope of the arbitration, is^ an 
“ order ” and is not open to second appeal. 
(Shadi Lai and Le-Rossignol, JJ.) AHMAD^ 

Din V, ATLAS Trading Co. op deeiHi. 

66 P.R. 1915 = 311.0,80- 

146 P.W.R. 1916,^ 

S, 2 (2) —Decree — Defiintion of^ 


Bights of parties—Meaning of. 

The words “ rights of parties ” in the defini-^ 
tion of 'decree’ in 8. 2 (2) mean rights of the 
parties interse in the subject-matter oftbe suit, 
(Reid, C.J. and Kensington, J.) UMAR ALI 

Nasibunnissa, 13 I.C. 800 = 82 P.R. 1911. 
-Sa. 2 (2), 95 and 0. 23, R. 1-Ordef 

• 'fV. ^ ^ A .it 7 


— —hja# ee —- — 

permitting withdrawal 0 / suit— Appeal- 

An order permitting the withdrawal of a auit 
ia not a “deoree” either preliminary or final and 
ia not, therefore, appealable. {Johnstone, J.) 
BANT SINGH V. H. W. M. IVES. 

100 P.W.R. 1911=11 i.o, 8ao-« 

2d8 P.L.R. 1911. 

.yf 

S. 2 (2)—Order returning plaiiU' 


not a dteree. 


whether appealable—Revision, 

An order returning plaint for amendment is- 
not a deoree within the meaning of Beo. A 
O.P.O, and is not appealable. {Raitigitn arm 

Shah Din, JJ ) Qubdas «• Bh^. _ 

9S P.R 1911 = 1M P.W.R. IMI 7 
11 I.O, 281=216 P.L.R. I®!*** 

S. 2 {2)—Interlocutory order—DeerU 
— Preliminary. 

“Deoree” does not include 
deoiaion in ordinary euita on every oontiow 
aial point though snob a deoieion la ejMOOiM^ 
in a separate order during the pendw o^ 
prooeedings. An order is not a deoree unleM 
ie drawn as such or oould be drawn ^ 

preliminary deoree is paaaed when the^|^ 

after adjudioation of rights °| ***^ *^ v. 
stay for a time to naes a final order thera®^ 
(BatUgan, J.) Kashinath «. NaTHU 

il P.R. 1911=11® 

91.0.1019-179 


V 
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0. P. OODB (Y of 1908), B. 2 , 

.. '""8. 8 Order over-ruling objeotions 

to award* 

An order over-ruling objeofcioDs to ad award 
19 notadeoiee. (Jo?mf/o«e, J.) Narpat Rai 
V. Dbbi Das. i p.l.R. I9ii- 

9 l.G. S88«12 P W.R. 1911. 

--S. 2 {2)^Partnership suit^Order 

retsrring suit to Commissioner for determining 
sharest is not a decree* 

The order of the Judge roferring the whole 
suit to the Offioial Referee was neither a 
decree within the meaning of section 2, C.P,C. 
nor a 'judgment* within the meaning of clause 
15 o! the Letters Patent and was therefore not 
appealable. (Kumaraswami Sastri, J.) abduIi 
WAHAB V, ROKIA BIBI. 73 I.G. 903 (2). 

■ 8. 2 (2) —Order refusing to implead 
a person as legal representative — Abatement. 

Where an application to bring on record a 
parson as the legal representative of a deceased 
plff. is refused, the order is a decree as it 
negatives the right of tbe applicant to the relief 
whioh the original plff. had sought in the suit 
and is an adjudication of the applicant's claims. 
Tbe order is therefore appealable. 42 Mad. 
219. appl; 39 Mad. 468, diet. {Oldfield and 
Seshagiri Aiyar, JJ.) Ayya Mudali Velan 
V. Vbebatbe. 39 M.L.J. 218»58 I.G. 498» 

12 L.W. 186»(1920) M.W.N. 467» 

43 M. 812. 

■ — Bs. 2 (2) and 100—Dismissal of suit or 

appeal on the ground that Court below had no 
jurisdieiion — Decision, if appealable. 

The decision of a District Court on appeal 
holding that the Revenue Court bad no juris- 
diotion to decide the validity of the resumption 
claimed by the plff. in a suit for rent is a 
decree within 8. 2 (2). S. 100, C-P. Code gives 
a right of 2nd appeal to the High Court against 
such a decree passed on appeal. 41 Mad. 556. 
diet. (Spencer and ^rtsfewan, JJ-) Venkatta- 
PATHl NARAYANI VARU V, GaDDAM GHOW- 

DHBNNA. 94 1.0. 749 — 11 L.W. 3. 

-S. 2 (2) and O. 22, R, 3— Order of 

abatement — Decree* 

An order of abatement is a judgment and 
should be followed up by a decree and ia appeal- 
able as Buoh. If the legal representative of tbe 
deoeased plff* does not seek to set aside the 
abatement, the order of abatement is conolusive 
of the defte.’ rights to the property. 45 Cal. 94; 
30 M.L.J. 486, foil. ; 6 Bom. L.R. 638, diet. 
{Seshagiri Aiyar and Moore, JJ.) RAHIM UN- 

NI8BA BB0AM V. Srinivasa Aiyangab. 

88 M.L.J* 266-84 I G. 968-11 L.W. 139. 

———S. 2 (2) and 0.1, R. 10—Order s^rtA;in^ 
out the name of a defendant and dismissing suit 
as against — Decree — Applicability* 

An order striking out the name of one of the 
deft.8.f and dismissing the snit as against him 
on the ground that the plaint diaolosed no 
oaheo of aotion though purporting to be made 


V 

% 

X 


0. P. GODS (V of 1008), a. 2. 

under O. 1 R. 10 of tbe C.P. Code is a decree 
and is appealable as such, {Wallis, G.J. and 
Seshagiri Aiyar. J.) 8bi Rajah RaO 
Venkata Mahipati Ganghadhara Rama 
RAO V. Venkata kumara Mahipathi. 

42 Mad. 219-49 I.G. 839-36 M.L.J 169- 

28 M.L.T, 184-9 L.W. 329. 

-Sb. 2 (2) and 98—Order dismissing an 

application for final decree —Dismissal of* 

An order dismissing an application for final 
decree for sale in a mortgage suit is a decree 
and is appealable as such. {Spencer and 

Krishnan, JJ.) SubbaiiAkshmi ammal v* 
RamaiiINGa Cbbtty. 42 Mad. 92 — 

(1918) M.W.N. 792-35 M L J. BB2- 

43 I.G. 298 = 8 L.W. 926- 

24 M.L.T. 486. 

-S. 2 (2) and O. 9, Rr. 8 and 2—Decree 

on admission for a portion of the claim —Dismis¬ 
sal of rest of the claim* 

Where part of claim being admitted a decree 
is passed for it and the rest of the claim is dis¬ 
missed for default of the party, the order is en¬ 
tirely a decree and must be so treated, because 
the same adjudication on the same bond can¬ 
not be partly a decree and partly something 
else. {Ooutts-Trotter and Seshagiri Aiyar* JJ.) 

Muniswami Gouda v* Jaunjadu* 

39 I.G. 69. 

-8. 2 (2)—Decree— Appeal, 

Tbe decree in appeal is decree in tbe suit, foe 
an appeal is a oontinuation of the suit. {Ayl' 
ing and iKumaraswami Sasiry, JJ.) Chengal- 
WADA GURBAJU V* MADAPATHY VBNKA- 

TESHWAB Row. (1918) 1 M.W.N. 223 — 

30 M.L.J, 379-38 I.G. 9- 

19 M L.T. 268, 

-Ss. a (2) and 47— Order extending 

time for payment* 

Ad order extending time for payment of 
mortgage money under a decree is not a decree 
under 8. 3 nor does it determine any question 
within 8. 47, O.P.C. and is not appealable. 
{Sadasiva Aiyar and Napier. JJ.) DHABMA 

Raja aiyar v. srbenivasa Mudadiab. 

39 Mad 876-2 L.W. 1074- 
29 M.L.J 708-31 I G. 240- 

18 M.L.T. 486. 

-S. 2 (2) and 0. 22, R, 1— Order of 

abatement. 

An order of a Court deolaring that a suit 
abates owing to the oause of aotion not survi¬ 
ving, is a decree since it declares that the right 
of the plfi, dies with him. (Sadastva Aiyar and 
Napier, JJ.) Subbamania Aiyar v. Vbn- 
KATABAMIEB. 31 I.G. 4. 

- Si. 2 (2), 86 and 47— Order dismissing 
application to sue in forma paapetis, if decree 
and as such appealable. 

The expression " matters in oontioversy " in 
S. 2 (3) must not be understood as relating^ 
solely to the merits of a oase. It would oover 
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any guestion relating to the obaraoter and 
status of a party suing, to the jurisdiotion of 
the Court, to the maintainability of a suit and 
to other preliminary matters whioh necessitate 
an adjudioation before a suit is enquired into in 
a pending suit. It does not include proceedings 
preliminary to institution of suit (e, g,) an 
applioatioD for leave to sue as a pauper and 
proceedings passed in ezeoution in regard to 
such orders as well as orders granting day 
costs. The latter are not appealable as a 
decree as they do not come within the scope 
of S. 47 although they can be executed under 
S. 36. {Seshagiri Aiyar and Napier^ JJ.) 
ANKAtiA Venkata Reddy u. manchada 
Venkata Reddy. 

2 L.W. 819«22 I.C. 393 = 17 M.L.T. «7. 
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S 2 (2) and 0. 7, R. 11—Oder reject 
ing plaint if a decree—Appeals 

An order rejecting a plaint is appealable 

a decree, {Wallis and Seshagiri 
LAXMANAN OHETTY V, DAXMAN 

22 I.O. 738=1 L.W. 878. 


but not as 
JJ.) 

Chbttiae. 


—Ss. 2 (2) and 96 —'' Decree ”— Appeal* 

Record of soma findings in a suit and a 
remark by the Judge that be should not pass a 
final decree, does not amount to a “ decree ” 
and hence no appeal lies. To constitute a 
decree there must be final adjudioation. No 
partioular form is necessary. {Altdur Rahim 
and Sadaaiva Aiyer, JJ.) AYAPPA p. Gopal- 
SWAMI. 12 M.L.T. 809 = 16 I.C. 45 = 

(1912) M.W.N. 1122. 


-S, 2 (2) and 0. 41, R. 11—Dismissal 

for default—Order of dismissal whether appeal- 
able as a decree* 

An order of dismissal of an appeal for default 
under O. 41, R. 17 is not appealable as it is not 
a decree, nor, is it an order specified in the 
Code as an appealable order. {Sundara Aiyar 
and Spencer^ JJ.) MURUGA CHETTY p. 
RAJAH BWAMl. (1912) M.W N. 882 = 

11 M.L.T. 280 = 14 1.0. 828 = 

22 H.L J. 281. 


S. 2 (2) and 0. 28, R. 1—Order allow¬ 
ing 7oithdrawal of suit—After preliminary 
decree—Appeal against order. 

An order by a Court allowing a party to with¬ 
draw a partition suit after a preliminary decree 
afieots the rights of parties and hence an appeal 
lies from such an order as a decree. {Sankaran 
Nairtand Sadasiva Aiyar, JJ.) UNNI MOYAN 
V. Eattiyamma. (1912) M.W.N. 494 = 

14 I.C. 289 = 11 MiL.T. 390. 


■ - S. 2 (2)—Order dismissing appeal for 

deficiency of court-fee is appealable* 

An order in effect dismissing an appeal for 
deficiency in Court* fee should be treated as on 
the same footing with the rejection of a plaint 
for the purposes of determining whether it 
amoants to a deoree or not and hence an appeal 


0. p, CODE IV of 1908), s. 8, , ^ aaovHt 

lies against the appellate order. {Drake Brock¬ 
man, J.o.) Gabba p. KanchhedhiAEi. 

18 N.L.R. 18 = 67 I.O, 885'^' 

(1922) Hag. 68. 


——S. 8 (2)^F%nding is not a decree. 

A finding is not a deoree, merely because the 
Judge chooses to make use of a form entirely 
inapplicable to that finding, unless the finding, 
is a deoree in the eye-law, and viceversa,^ 
{Mittra, O. A. J. c.) PANDURANGv. GAYABAi/ 

62 I.C. 467 = 17 N.L.R. 68. 

—;-S. 2 (2)—Order rejecting husband'i > 

claim to be legal representative is not a decree. 

An order rejecting a husband's claim to be 
legal representative of his wife is not a decree, 
and so does not bar a suit for declaration, that 
he is the legal representative of the deceased. 

{Kotwal, A. J, c.) Laxmi p. Ganpat. > 

68 1. 0, 808 = 17 N.L R.i5, 

[“ 7 “®* 2 (2) and 0. 9, R, 8—Decree on 

admission—Appe a I, 

The word "deoree” in O. 9, R. 8 is govertfed 
by the definition given in 8. 2 (3). Therefore 
a decree passed on the admission of the deft, is 
appealable by a person aggrieved thereby, 

(Findlay, A.J.C.) Ram Krishna p; Nabain. 

86 l.G. 8iB. 


1 

—S, 2 (2)—Order as to legal represen-^ 
tativf of deceased—Meaning* 

No appeal lies against an order deciding that 
a person is not the legal representative of a 
deceased party as it is not a decree. (MiUra, 
O. A. J. C.) Taraghand p, Janei. 

881.0. 883 = 13 N.L.R. 82, 


“S, 2 (2)—Orders appealable under 


r 


0* 43| 1. 

Orders appealable under O. 43, B. 1 are not 
deorees, though ooming under 8. 47 or the defi¬ 
nition of deoree in 8. 3, (Stanyan, A.J.O). 

Vabudbo p. HiraiiAD, 17 I.O. 884= • 

8 N.L.R. 177/ ^ 

i:iL iMU 

■ ■ S. 2 (2)—Decree—Drawing wpo/—Es- 
sential — Appeal — ExectUion* 

A judgment under the Code is only the bafsiC 
of a deoree or order. The deoree itself is th9 
formal expression of the judgment and the^ 4 
order may not be appealable; but no right of* 
appeal is obtained from a judgment. Drawing u 
up of a deoree being the oonsoious an^d formal » 
act, notifying the Court’s disposal of the oam > 
aooording to its adjudioatiop of Ihe^mattec jn : 
dispute, no right of appeal aoorues Until lit jiBr t 
drawn up. Though passing of a prelinun-i 
ary deoree is imperative in certain oaaes^ye^m 
the rest the Court baa a diaoretion. But aright 
of appeal does not arise till it is finally expres¬ 
sed in a deoree or is followed by an appaalawa- ^ 
Older. In a redemption salt by a Hindn’rapi^ 
after a foreolosure deoree was obtained 
th^ir father, the mortgagee deft, 
he iad no notice of the plS’i tights at fhe, 
of foreolosure suit, and/that the. fleotee 
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binding on them as their lather was the manag¬ 
ing member of their family. Preliminary iasaes 
were framed and decided by the Court against 
the deft, without drawing a formal decree. Held 
that the decision was not a preliminary decree 
and hence unappealable. Obiter ;—A person 
ought to apply for a decree following upon a 
judgment: if he is refused, the decree in terms 
of the judgment, he should move the High Court 
in revision. Because unless and until a decree 
is drawn up in terms of the judgment, there can 
be neither appeal nor execution. (Sfanyon, 
A.J.C.) MAHU V. KlSHAN. 15 1.0.965=- 

8N.L.R. 22. 

' B. 2 (2) — Mortgage^Order absolute* 

An absolute decree for redemption sale or 
foreclosure is a final decree within 8. 3 (2). 
{Stanyon and Shinnsr* A.J.Os.) Dadnoo 
V* 80MKATH. 10 1.0. 736«7 N.L.R. 41. 

-Ss. 2 (2) and 96— Direction after Pre- 

liminary decree—Interlocutory order — Parti¬ 
tion 3uif—Appeal. 

There can be only one preliminary decree in 
a suit for partition and where after the passing 
of suoh a decree, the Court directs the Commis¬ 
sioner to take a valuation of certain property, 
the order is an interlocutory order from which 
there is no appeal, (Hantels, J.C. and Dalai, 

A. J.C.) JAQMOHAN DAS V* INDAR PRASAD. 

65 1.0. 985=^24 0.0. 866. 

-Ss. 2(2) and 96, 100—Hiswtsaal of 

suif for deficient Court-fee — Appeal. 

If a suit is dismissed for deficient Court fees, 
an appeal lies from the deoision of the Court 
below. A second appeal also lies on a question 
of law suoh as the interpretation of the Court 
Fees Act. (Ashworth, J*) MUSSamat Qumani 
V* Banwari. 84 I.C. 783 = 22 0.0, 289. 

-S, 2 (2) and 0. 28, R. 1—Order allow¬ 
ing—Leave to withdraw suit^Not a decree — 
Appeal* 

An order under O. 23, R. 1, C. P, Code, is not 
a decree and is not appealable although a por¬ 
tion of the order may require the plaintiff to 
pay costs. (Daniels, A.J.O.I SiTA Ram Das 
V. Mahendra partab Singh. 

81 1.0. 69 = 6 O L J. 151. 

--S. 2 (2) and O. 9, R. Dismissal for 

default—Not a decree- 

An order dismissing an appeal for default is 
not a deoree. Dimitation for execution under 

B. 48i C.P.G. runs from the original deoree, 
(LindeaVf J.C.) RAMDIN v. Ramlot. 

47 I.C. 125 = 8 O.L.J. 262. 

_Sb. 2 (2) and BB—Order dismissing suit 

on default of payment—Appeal, 

Where a deoree declared that on default of 
payment of the amount specified therein 
Within a particular time the suit shall stand 
dismissed with costs ; it is a decree for dismissal 


0, P. CODE (Y of 1908), S. 2. 

in such event and is at once appealable. (Kan- 
haiya Lai, A.J.C.) BHABATH SlNGH v, 

Dabam Singh. 21 l.o. 193=17 0.0.14. 

-—-Ss. 2 (2) and 47—“Parties”—“Afaffera 

in controversy in the suit”. 

The word 'parties’ in 8.2 (2) means the same 
thing as the expression 'parties to the suit’ in 
8. 47 and includes only those that are joined on 
either side as plfis. or defts. The expression 
“matters in oontroversy in the suit” in 8. 2 
(2) does not include matters forming the subject 
of dispute between a surviving plfi. and a third 
person as to who is the legal representative of 
deceased plfi. {Lindsay, J.C.) Brij MOHAK v. 
Ram Mihan. 20 1.0. 898=16 0.0. 350. 

-S. 2 (2)— Order of dismissal for default 

—Not a decree. 

An order of dismissal of an appeal for default 
does not amount to a deoree. (Das and 

Kulwant Sahay, JJ.) Surajdbo Narain 
BINGH V. Partaf Rai. 4 Pat. L.T. 405 = 
2 Pat. 739 = 75 I.O. 284= (1923) Pat. 213 = 

1923 P. 514. 

- Ss. 2 (2) and 47— Mortgage decree — 

Execution—Payment of Court-Fees—Appeal if 
lies. 

Where on a mortgage deoree being put in 
execution, an objeotion was raised that exeou- 
tion could proceed only after payment of an 
additional amount of court fee, but was 
negatived, Held an appeal lay as it was a 
matter relating to execution, {Couits and Ross, 

JJ.) Ram Bujhavan Pd. bingh v. KAtho 
RAM, 70 I.C. 483 = 3 Pat. L T, 146 = 

1922 P. 89. 

-S, 2 (2) and O. 34, R. 6— Hindu Law 

—Mortgage decree against father and personal 
decree against son’s shares in the ancestral 
property not proper. 

Where in a mortgage suit against the father 
and sons of a Mitakshara joint family the 
deoree gave a mortgage deoree against the 
father and a money deoree against the son’s 
shares in the ancestral property a deoree under 
O. 34, R. 6 is necessary only for execution 
against the father’s other properties and no 
personal decree under O. 34, R. 6 was requited 
to proceed against the son’s shares in the 
ancestral properties. (Das and Doss, JJ.) 
KRISHNA PRASAD V. RAM PRASAD. 

64 1 0. 629 = 2 Pat. L.T, 715, 

-S. 2 (2 )—Order rejecting appeal for 

insu^cient stamp is a decree. 

Where an appeal is presented with insufficient 
stamp and the deficit is not made good within 
the time prescribed and extended by Court, the 
Court should reject the appeal and should not 
order dismissal for default. Even if it so orders 
the order is one rejecting an appeal and thus is 
a deoree within S. 2 (2), iMiller, G.J. and 
Coutts, J.) BURAJPAD PANDBY V. Utim 
PANDEY, 63 1.0. 99 = 1921 Pal. 837. 
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-S. 2 {2)—Ordtr under O- 21, 66 is 

not a decree. 

An order under O. 21, R. 66 is not a decree 
within Si 2 (2) and is not therefore appealable. 
{Jwala Prasad and Adami, JJ.) Braja 
Bunder Deb v, Sivaranjan Dei. 

59 l.C. 282=»1 Pat. L.T. 647. 

-S. 2 (2) and O. 21, R. 66—Appeal— 

Order on question as to valuation to be inserted 
in sale proclamation. 

A decision under 8. 17, G.P.G. is not a 
decree within 8. 2 (2) unless it in some way 
determines the rights of the parties with regard 
to all or any of the matters in controversy. A 
decision on a question of the valuation to be 
inserted in a sale proclamation is merely an in* 
terlooutory order and although the court, acts 
judicially in coming to its conclusion that does 
not in itself make the decision a decree, and 
therefore, it is not appealable. 30 Cal. 617: 27 
Mad. 269 appr. (Miller^ C.J. and Coutts^ J.) 

Bubendranath MITTRA t). Mritunjay 
Banerji. 8 Pat. L J. 270=> 

56 1.0. 452^1 Pat. L.T. 645=^1920 Pat. 227. 
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Ss. 2 <2) and 78— 'Suit*—Meaning of. 


The term “suit’* in 8. 2 (3) does not include 
an application under 8. 73, G.P.G- and an order 
under the section is not a decree. (Coutts and 
Adami, JJ.) HURMOOJI Begami;. Aysha. 

1 Pat. L.T. 296 = 
57 l.C. 421=SPat. L J. 415. 

.. —Sa. 2 (2) and 35—Order as to costs — 

Appeal. 

A right to costs is not a vested right and 
there is a very limited right of appeal. An 
order for costs is not a decree ; it has to be 
included in decree or may be part of a decree. 
It is only appealable, if the original decree or 
order is appealable ; and in that event an 
appeal on the question of costs alone will lie, 
if any question of principle is involved. There 
can be no second appeal for costs, except on a 
ground of law. iMullick,3.) Bheie GudAb 
V, Janei. 1 Pat. L.T. 408 = 

57 1.0. 236 = 5 Pat. L.J. 472. 

-S, 2 {2)^Order rejecting memorandum 

of appeal^Oourt fee, 

Appellate Court’s order rejecting a memo of 
appeal for non-payment of deficit court-fees 
is appealable to High Court if the order pro¬ 
ceeds on a wrong calculation of court fees 
payable. {Roe and Jwala Prasad, JJ,1 

Mohamad abdud Karim v. Mohamad 
Yusuf. 81 i.c. ii4. 

-S. 2 (2)— Order declaring liability to 

account — Decree, 

The determination of the right of one party 
to an account for certain years and dismissing 
the claim for certain other years is a “ decree’* 
within the meaning of 8. 2 Cl. (2) and as such 
is appealable. 23 All. 152 (P.O,)Fol. {Ghapman 
and Ra, JJ.) Nand Kumar 8ingh v. Bjdas 
BAM Marwabi, 1 Pat. L.W. 781 = 

40 I.C.570=8 Pat, L J. 67. 


0. P. CODE (Y of lf08), 5. 
-8s. 2 (2) 


and 145 —Order direetieig 

U JijUf 


surety to pay* 

Ad order directing a surety to pay the d^fc 
of a judgment-debtor is not a deocee ezoept^lbr 
purposes of an appeal under 8. 146. {Ghapman 
and Roe, JJ.) Ganga Deo NARAiNBinaB 
V, JOTi LAD Bahu. 2 Pat. L.J. l97iB 

39 l.C, 648=8 Pat; L.W. iff, 

. 1 } 


S 2 (2 )—Preliminary and final 


4 . ^ 


Distinction, 

The preliminary decree is not dependent bn 
the final one but the latter is really depen¬ 
dent and subordinate to the former, which is 
not extinguished by the passing of the final 
decree but on the contrary is given effect to, 
by the final one. (O^iamier, Sharfuddin, 
Atkinson and Kingsford, JJ.) Wahiton- 
NissA «. Dip Narayan Pbrshad, » 

21 G.W.N. 1174 = 1 Pat. L J. 406«P 
38 I.C. 873 = 1 Pat. L.W. 18(F.B.). 

-Sa. 2 (2) and 24—Order as to coats in 

application for transfer. 

An order passed under 8. 24 of the O.P. Code 
read with 8. 15 of the Upper Burma Civil 
Court Regulation, is not a decree and is not 
appealable. No appeal therefore, lies from 
an order as to costs forming part of such order. 
(SaMnders, J O.) Ma TU v. KUMAB Ganga- 
DHAB Bagda. 44 I.O, 690= 

(1917) 3 U.B.R. 61. 

-S. 2 (2 )—Preliminary objection over- 

ruled—Order overruling not a “decree”—Z/o 
appeal. 

An order overruling a plea against the tnain- 
taxnability of a suit is not a “decree” within 
8- 2 (2), O.P.G. {Ormond and Twomey, JJ.) 
MA Gun V. Moniandy Bubvby. 

8L.B.R. 213=33 1 G. 664= 

9 Bor. L.T. 195. 

-Sa. 2 (2) and i05—Interlocutory order, 

A party adversely affected by the disallowance 
of interrogatories has a right to appeal from the 
original decree ; and hence he cannot prefer an 
appeal from an order disallowing interrogatories 
which is not a decree, nor can apply for revi¬ 
sion, (Kincaid, J.G. and Raymond, A.J.C.) 

Firm of Yusafialdy adibhoy Kabumji v. 
Firm of Haji Mohammed Haji abdcijCkA* 

88 I C. 721 = 14 S L R. 26. 


-Sa. 2 (2), Ezpin. and 97—PrsKwi- 

nary decree—What is—Order dissolving part- 
nership as from a certain date^Absence of 
appeal—Final, 

The G.P. Gode makes no provision for some- 
thing which is neither a decree nor an order, 
nor anything which is both; nor does it provide 
that one adjudication by the Court can he fe- 
solved into diverse elements, some of which tire 
decrees and some orders. The question is one 
of Bubstanooi whether an adjudication is a 
decree or order. In a suit for taking aooonntB 
of a partnership, the trial Judge ma^e «l 
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Aaolftring the paEtnership as dissolved from a 
partiouiar date and ordered that an enquiry be 
made by the referee as to who were the part¬ 
ners and as to the dealings of the partners with 
the assets of the partnership. No appeal was 
preferred against this adjudication. The 
inquiry was made, accounts were taken and 
a final decree was passed. In an appeal against 
the final decree, tha appellant contended inter 
alia, that the trial Judge bad no jurisdiotion 
to refer the question as to who were the part¬ 
ners. Heldt that the former adjudication of 
the trial Judge was a “decree'* in so far as it 
declared the rights of the parties. The appel¬ 
lants were precluded from disputing its correct- 
ness by reason of their omission to appeal 
against it. The adjudication did not cease to 
be a decree, because a subordinate part of it. if 
correctly made, might have been separately 
made as an order. (Lord Sumner^ J.) AHMED 

MusAji V. Hasim ebrahim. 

42 Gal. 914^42 1 A. 91^19 O.W.N. 449-= 

17 M L T. S12 = 2 L W. 377 = 
21 0 L.J. 419 = 13 A L.J. 940 = 
17 Bom. L R. 482 = 29 M.L.J. 70 = 
28 I.G. 710= (1919) M.W.N. 489 (P.C.). 

-S. 2 (2) Bxpln.—Second pre(mtnar^ 

decree^ 

It is not in itself an impossibility that there 
should be a second preliminary decree passed 
in a suit for partition! if such second decree is 
based upon facts or oiroumBtanoes alleged to 
have come into existence after the p^issing of 
the first preliminary decree. If a seoond preli¬ 
minary is passed, such decree in open to appeal. 

{Piggott, J.) Yakub Husain v. Bharat 

INDO. 16 I.G. 872 = 11 A L.J. 120. 


-S. 2 (2) Expln. — Decision on issue of 

res judicata. 

The decree on a preliminary issue based on 
the point of res judicata is not a preliminary 
one and hence is unappealable. {Richardst 

C. J. and Banerji, J.) Paesotam Rao Tantia 

p. RADHA Bab 19 I.C. 566=10 A.L.J. 78. 


-Sb. 2 (2), Expins. 96 and 97 — Prelimi¬ 
nary decree—Finding of the factum of being 
an agriouUurist — Appeal- 


An order that a Court will proceed to hear a 
suit on the merits is not an order which 
should be immediately followed by a decree. 
A finding that a party is or is not an agricul¬ 
turist is net a judgment, A decree based upon 
such a finding, is not a legal decree. But if the 
finding necessarily involves a direction that an 
account be taken between the parties in the 
manner provided by 8. 13 of the Dekkan 
Agriculturists Relief Act, it amounts to a preli¬ 
minary decree and is appealable. [Heaton and 
ShaK JJ-) MUNICIPAL COMMITTEE OF 

NASiK V. Collector of Nasik. 

89 Bom. 422 = 28 I.G. 989 = 

17 Bom. L.R. 324. 


g, 2 (2) Expln.—Prelfwiwarp decree 
Decision on istw ae to res judicata. 



0. P. CODE (Y of 1908), B, 2. 

A deoision that a matter is not ree judicata 
and that therefore the trial can proceed, is not 
a preliminary decree from whiob an appeal will 
not lie. {Scotty G.J. and Beaman, J.) Bhar- 

MA BHIDAPPA PUJARI V, BHAMAGAVDA 

SHIVAGAVDA. 89 Bom. 421 = 28 I.G. 481» 

17 Bom. L.R. 271. 

-Sb. 2 (2) Expln. and 97 —Preliminary 

decree—When can be passed—Spiciftc perfor¬ 
mance- 

A decree in a suit for specific performance 
of a contraot, though conditional in form, is 
not a preliminary decree A preliminary decree 
can only be drawn up in those oases which have 
been expressly provided for in the Civil Proce¬ 
dure Code. {Fletcher and WalmsleVy JJ.) 
Mohendra Chandra Ghoshal t>. Ram 
Ratan Tbwary, 91 I C. 442. 

-S. 2 (2), Expln .—Preliminary and 

final decree—Supplemental final decree—Duty 
of Court to pass a decree as regards all items 
involved—Suit pending. 

Where pending, an appeal from a preliminary 
decree subsequent proceedings were stayed by 
the appellate Court in respect of a portion of the 
joint property, and the lower Court passed a 
final decree with regard to the rest of the 
property, and after the disposal of the appeal, 
one of the parties applied for a final decree in 
respect of the portion omitted but the Court 
refused. Held that the trial Court had refused 
to exercise jurisdiction vested in it, inasmuch 
as it was quite competent to deal with as much 
of the Buii as had not been already dealt with 
in the final decree and to make a supple¬ 
mentary final decree in regard to the joint 
business. ^Richardson and Walmsley, JJ.) 
Jashoda Dasee V, Upbndra Nath. 

44 l.Q. 671. 

-S. 2 (2), Expln. 97 and O. 20, 

Rr. 12 to 18 —Preliminarv decree— What is— 
Decision on issue — Appeal, « 

The “matter in controversy in suit ” in 8. 2 
(2) refers to the subject-matter of the litigation 
and should not be understood in its wider 
sense so as to include a decision in plaintiff's 
favour on the issue of his locus standi to sue. 
Such a decision is not a preliminary decree and 
is not appealable. Mere emission to style an 
order a preliminary decree or to embody it as 
such does not negati^^e the party’s right to 
appeal. There should be only one preliminary 
decree in a suit, to be followed by one final 
decree. A preliminary decree ascertains what 
is to'be dons while the final decree states the 
result achieved by means of the preliminary 
decree, The oases where the Legislature con¬ 
templates a preliminary decree are specified 
in O. 20, Rr, 12 to 18. (Mooherjee and Beach- 

croft, JJ.) Kamini dbbi«. Promotho Nath 
MUKBBJBB. 20 O.L, J. 476 = 27 1.0. 317 = 

19 C.W.ll. 788« 
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-S. 2 (2), Expln. and 0. 20, R, 12 (2) 

—Preliminary decree^Suit for possession and 
mesne profits* 

The decision as to possession in a suit for 
possession and mesne profits is a preliminary 
decree within B. 2, C.P.O. having regard to 
O* 20, B. 12 (2), G.P.G. (Cox and Roy, JJ.) 
KUMUD LAD ROY V* RaMANI MOHAN ROY. 

25 I.G. 436=19 G.L.J. 846. 
— S. 2 (2), Expln. —Preliminary issues 
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of limitation—Not a decree* 

The decision in plaintifi’s favour upon pre¬ 
liminary issues of limitation and res judicata 
is not a decree and so not appealable, (Chitty 
and Teunon, JJ.) SAID Bhaban BHA v. 
Janaki Nath Dey, 

21 I.G. 387^18 G.L.J. 78. 
-S. 2 (2), Expln. —Preliminary decree 


— Meaning, 

The wording of the definition of “decree’* in 
S. 2, G.P.G. (1908) is very wide, but it cannot 
be said that it was ever intended to allow a 
separate appeal against each and every decision 
on each and every issue in a case. A finding 
by the first Gourt on the issue as to limitation 
in favour of the plaintiff when there is another 
issue to be decided, does not amount to a 
“decree.** It is not a prelinunary decree in the 
ordinarily accepted technical sense and as such 
does not debar an appeal against the decree in 
the suit because the daft, did not appeal 
against it. (Johnstone, C.J.) Khusi Ram v. 
TUDSA Ram. 391.0. 100=7 P.R. 1917. 


■ —S. 2 (2), Expln, —Preliminary decree 
—Decision on issue of res judicata. 

A decision of a Givil Gourt passed on a pre¬ 
liminary issue of res judicata not being a pre¬ 
liminary decree is not appealable. (Shah Din 

and Smith, JJ.) Gbhna v* Khuda Baesh. 

191 P.L.R. 1912 = 218 P.W.R. 1912=. 

15 1.0. 563^16 P.R. 1918. 


-S. 2 (2), Expln.—Decreepossession 

and remand for inquiry into mesne profits* 

Plff’s. suit for possession and mesne profits 
was dismissed but the lower appellate Gourt 
held that the plff. was entitled to possession 
and sent the oase back to the trial Gourt for 
asoertainment of mesne profits and passing a 
deoree. Held, the order of the lower appellate 
Court must be considered a deoree and tbe 
appeal to the High Gourt must be construed 
not as an appeal against the order of remand 
but as an appeal against an appellate deoree 
and proper Court-fees must be paid. (Chamier, 

Q. J. and Roe, J.) Baghunath Dass v. 
Thabi Bingh. 45 I.G. 100 = 

8 Pat. L.J. 99. 

■S. 2 (2), Expln.—Pre2tminarp decree 
—Rejection of plaint in time* 

Where a plaint is rejected by the Gourt to 
which it is presented as being void and that no 
prooeedings could be had on it as the deoree on 
the plaint was set aside foe fcaud the decision 


Q. P. GODB (Y of 1908),. Sa 2.^ au Ja a 

amounts to a preliminary decree and a seQopd 


appeal would lie against the order of theLoier 
Appellate Court setting aside the prelimini^ 
depree. (Chapman and Roe, JJ.) GHAabuL 
Pbasad Misri V* Gobind sahay. 

89 I.0.,791 = l Pat. L.W„ 


-S. 2 (2), Expln. and 0. 20| R. 12— 

Decision on^Preliminary issue. / ,' 

• li 

A decision on a preliminary issne mee^ 
enabling the plff. to go on with the suit, is not 
a preliminary decree as defined in <8. 2 (9) as it 
does not decide any of tbe matters in con* 
troversy, in the suit, (Twomey and Ormond,. 
JJ.) MADABI V. MlSSEB, ^ 

36 I.G. 431=9 Bur. L.T. 119. 


.^1 


-S. 2 (3) — Decree-holder—Specific per*- 

formance^Decree for—Defendant can also aan* 


cufe. 




A decree for specific performanoe is oapablbbt 
being executed by the defendants as well as by 
the plaintiff. If this were not so, it will follow 
that if a plaintifi who has obtained a deoree for 
specific performanoe, refuses to take the sale- 
deed and pay the oonsideration money, the defti 
is left with no remedy whatever, while, owing 
to the deoree passed against him he would atiO 
be debarred in any way from dealing witli the 
suit property, (Macleod, G.J. and Coyajee, Jv) 

BAI KARIMABIBI DAUDBHAI V. ABDBBAHMA^ 
8AYAD BANU. 

24 Bom. L.R. 496 = 67 I.G. 667= 
46 Bom. 990=1923 Bom. 


—S. 2 (10) — Judgment-debtor ^Assignee** 

Tbe definition of judgment-debtor does not 
include the assignee of tbe judgment-debtor. 
(Benson ond Abdur Rahim, JJ.) TibuvBB" 
GAD AM PlDDAI V. DOBIDDA BUBBAIYYA. ’ 

11 M L.T. 144 = 13 I.G. 609-«* 

(1912) M.W.N. 17Sl 


S. 2 (11)—Hindu reversioner* 


9 

In a suit for a declaration of the invaliditj^ 
of an adoption or alienation by a Hindu. widQ9 
instituted by the presumptive reversioner. U 
the plff. dies, the next presumptive reveraibneip 
has a right to continue the suit as legal repre¬ 
sentative. (Mr* Ameer Ali*) VbneanaBAYA^ 

PIDDAI V, BUBBAMMAD, 

88 Mad. 406=29 I.G, 898« 
42 I.A, 125-17 M.L.T. 488-^- 
28 M.L J. 585 = 17 Bom. L.R. 488= 
19 G.W.M. 641 = 2 L.W. 996<= 
(1915) M.W.N. 555 = 21 G.L.J. 518. (P.Gi)» 




3. 2 (11)—Suif against legal r^essnf^ 
taiive-^Necessity of assets* 

A suit against the legal representatives 
deceased debtor should not be dismissed 
mere* ground' that no assets of ihe deoeasea 
oame or are likely to oome idto the hands br 
the legal representatives, 2 N.W.P.H.O.B. 

foil, (Knox, J.) Shaneab Lad 
Bahimar. r, it.WWi 
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8 (ilk—Hair —Liability of —PoasM- 
aion of daeaaud’a atate* 

An heir in posieBaion of the deoeased’e pro¬ 
perly is liable to the extent of the aisets of the 
deoeaaed in hie heade, (Rhfique and Piggoii, 

JJ.) AiiTNA Bibio. Banarasi Prasad. 

86 AIL 489«-8i 1.0. 800-18 A L.J. 785. 


■ ■ ■ Be. 8 (Ilk and 88 — Decree/or ^iM^unc- 
<4oh apainal father—Joint Bindu family—If 
•one legal repreaenlaltoaa for the purpose of eze- 
oution against them. 


Where an iojanotion obtained agaioEt a per¬ 
son without impleading his sons who formed a 
joint Hindu family with him, was eoughc to be 
ozeonted, after the death of the person agiinst 
the SODS, held, that it could not be executed 
agaiost them inasmaob as they were heither 
parties to the suits nor legal representatives of 
the judgment-debtor. (D ar^an and Heaton^ 
JJ,) CaaNNIDAD HARIIjADt). BAIMANI, 

42 Bom. 804-46 I 0 748 » 

20 Bom. L.R. 660. 


■ S. 8(11 )—Legal rfpresentaiive—Suit 
against dtceased'$ estate—Real heir not implead¬ 
ed — Effect, 

If a creditor in a suit against deceased’s 
estate does not implead the real heir as a party, 
the decree and the sale in execution thereunder 
are nuU and void as against him. The estate 
of a deceased person cannot properly be 
represented unless the real heir is a party. 

{Batchelor and Bre, 31.) Prembaja v. Javar- 

MAD, 18 1 C 381-16 Bom. L R. 41. 


S. 2 (11)— L^gal representative—Decree 
against wrong person^ When binding u^on 
estate. 

The properties in suit belonged absolutely to 
the testatrix wbo by her will dated S3-3-1872, 
appointed her sons J and H as trustees and 
directed them to maintain the relations of the 
testatrix and gave them during their lifs-time 
the income from the estate after meeting all 
the charges. Oo the death of J and N, their 
sons were to be equally entitled to, and divide 
the properties w tb no power of sale etc. They 
had power however if the income of to mort¬ 
gage the estate fnr necessary purposest the 
estate was irsQffijient J having died iesue- 
lesa probate ol the will was granted to N 
who in 1889 mortgaged the estate for necessity. 
N died intestate in 1891 and letters of adminis¬ 
tration ol (be estate were granted to bis 
daughter* Toe morig^gee instituted a suit on 
hia mortgage and obtained a decree, in 1892 
impleading the daughter of N as representing 
the estate. In execution of tbe decree the 
property was srli and purchased by tbe defend¬ 
ants. In a suit by tbe daughter’s eon of tbe 
testatrix held that J and N having taken only a 
life estate in the properties of the testatriXf 
there was an intestacy on their death withont 
male issue, Conseqaently on the death of N 
the plaintiff became the heir to the properties 
and decree passed against the daughter of H 
Aid not bind tbe>estate in his hands. {Teunon 


ToL 1^66 G 


0. P. OODB (V of 1808). 8. 8. 

and Greaves, JJ.) Gdbudab Kundu Ohow- 
DHURZ V, Kamad Kumar Dutt. 

70 LO. 886-87 O.L J. 90, 

" S. 8 (11 )—Person in possession of esfafe 

—£xecu(ton against. 

Where a person is in possession of the estate 
of a deceased person after tbe latter’s death, ho 
is tbe legal representative within B. 3 (ll), O.P, 
Code, and execution taken against him is quite 
legal. (GAose, J ) KUSUM Bandhu CHAKRA- 
VABTHY V. RaMDaYAIj BHaTTACHABJEE. 

69 1 0. 179. 


-8 3 (11 )—Legal representative —ITrow^ 

person—Decree—Safe tn execution, 

A decree was obtained against an infant 
alone as adopted son of the debtor represented 
by his alleged adoptive mother as guardian ad 
litem. The adoption was subecquently de¬ 
clared invalid, held ezeontion could not be 
taken against tbe estate of tbe deceased adoptive 
father: and tbe adoptive mother though she 
was tbe guardian could not be proceeded against 
nor could ebe be substiiuted in tbe minor's 
place. iMookefjee and B^achcroft, 33 ) ASHl 


BHUSHAN DA81 V FEIjABAM Maedab. 

18 C.L J 862-21 I.C. 619-18 O.W.N. 178. 


-8b. 2 (111, O. 21 R. 102- Decree for 

possfssion and mesne profits—Transfer pendente 
lite —Transferees r.of made parties—Liability 
of transferees for tnesne pnfiis. 


A transferee pfndente hie of immoveable 
property decreed to be delivered to plaintiff 
with mesne profits, is liable to pay tbe mesne 
profits, as such transferees are, in law, in 
wrongful possession of land. {Caf-perse and 
Sharitiddin, JJ > Midnapobe Zemindabi 
Co , Ltd V . Kumar narebh Narain, 

39 Gal. 220-11 I.C. 939^16 C.W M. 109. 

8 2(11)— Hindu jcint family — Survi¬ 


ving members not legal rfpresentatives. 

There is no * eucoeesion ’ in an undivided 
Hindu family and therefore, tbe surviving 
members after the death of a member of a 
Hindu family are not bis ' legal representa¬ 
tives * wiibrn tbe meaning of 8. 2 (II) of the 
Code. {Ckevis and Scott Smith, JJ.l DWABKA 
Das V. Kbishan Kirhope. 2 Lah. 114 — 

61 I.C. 628 = 3 Lah, L J. 819, 


-S. 2 (If )—Scope of the dtfinition, 

“Legal repreeentative" as d( fined in section 
2 (It) of the O P. Code includes any person 
wbo intermeddles - with even a part of the 
estate of a deceased person ; and an intermed¬ 
dling with a part of tbe estate m^kes the 
intermeddler liable to ibe extent of tbe pro¬ 
perty taken popsfssion of, by him. {Reid, C, J, 
Otrd Btadon , J ) MUSSAWMAT DAROPDI V, 

Mussammat 8ada Kaub. 

116 P.R 1913 = 22 I.C. 242=89 P.L.R. 1914. 


8b 2 (11) and 62—Decree against 

wrong legal representaitve— Efffct of, 

Wberea creditor in good faith obtains a dectea 
against a person wbo though in poseesBion la 
Dol the heir ol the deceased debtor's estate^ 
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0. P. CODE (V of 1908), S. 2. 

the decree and the prooeediogs in exeoutioQ 
bind the interest of the real heir. Suoh a case 
is an exoeptiou to the general rule that pro* 
oeedings in execution of a decree do not bind 
the interest of any person who was never brough 
on the record asparty to the proceedings in 
the suit. 29 M. L. J. 698, expl. (Sadasiva 
Aiyar and Spencer, JJ.) Baohu SOORAYYA 
V. TOOMUIiOORI CHINNA ANJANEYAIjU. 

52 IX. 509 ==36 H.L.J. 106, 

-8. 2 (11) and 0, 1, Rr. 18 and 10— 

Hindu reverBioner—Suit by--Death of plff, 
—Next reverBioner— Right to continue* 

A Hindu reversioner seeking to continue a 
suit institued by a nearer reversioner since 
deceased is not his legal representative within 
8. 2, clause 11 but he can be added as a party 
in a representative action under O. 1, Br. 1, 
8 and 10 of the Code. (Sada$iva Aiyar and 
Spencer, JJ.) Krishnaswami AIYAR v* 

SEETAIiAESHMI AMMAIi. 

23 M L T. 116 = 9 L W. 166 = 
49 IX. 268 = (1918) M.ff.N. 888. 


0. P. CODE (Y of 19^), 8. 2, 




- S. 2 (11)— Legal representative—^Bene~ 

ficial owner* 

The expression “legal representative’* means 
a person who in law represents the estate of a 
deceased person and not necessarily the beneh- 
oial owner of that estate. {Ayling and Rrish- 
naflt JJ.) PARAMASWAMI AlYANGAR V, 
AliAMU NAOHIAR AMMAIi. 42 Had. 76- 

89 H L.J. 632 = 49 1 0. 11.= 
9L.W. 26= (1918) M.W.N. 107. 

-8. 2 (11)— Person in possession — Be- 

presentation of estate* 

A person who is in possession of the estate 
belonging to the deceased can validly represent 
the deceased deft, under the 0*P. Code of 1908. 
(Ayling and Seshagiri Aiyar, JJ.) Muddala 

MADHAYARA YUDU v. TaNKALA SUBBAMMA. 

31 H.L.J. 222=35 1 0 124 = 
(1916) 2 M.W.N, 288. 

— - S. 2 (11) —Legal representative—Right 

Of decree-holder to implead* 

A deoree«bolder has the right to select from 
among the claimants of the estate of the 
deceased, persons whom he bona fide believes to 
have prima facie the best title as legal repre¬ 
sentatives and be is sufficiently protected if he 
is not guilty of fraud or collusion in exercising 
that right. 20 G.W.N. 58 \ 33 Mad. 75| dist. 
Under the old Code too, the right was the same 
though the de^nition was not as it is now. 
(Sadasiva Aiyar and Napier, JJ.) GnanAMBAD 

AMMAIi V* VBBRASAMl CHETTY. 

31 l.G. 920 = 29 H.L J. 698. 

— -Sa, 2 (11) and Wrong representa¬ 

tive brought in as party — Effect* 

Where a mortgagee brought the widowed 
daughter-in-law of the mortgagor on his death 
as bis legal representative while his widow was 
still alive and purchased the mortgaged pro- 
l^erties ib execution saloi heldf that the daugh¬ 


ter-in-law not being the prdper legal repressntn* 
tive, the sale was not binding oiit thd re^dr^ 
sioners, 82 Oal. 296 (P.O.), ref. (Ayling oHd 
Tyabji, JJ.) VUPPAI'APATI YEREATABPA 
THOVAGUNTA VIRARaGHAVAYYA. 201.0.'8i 


-S. 2 (11 )—Legal representative—Suit 

by—Hindu widow — Reversioner* 

A suit for possession brought by'a* Hindu 
widow in a representative capacity aa represeif- 
ting the estate does not abate on her deaftlh 
The right to aua survives to the revdrsidtler^ dP 
the last male owner who are her legal*, repre¬ 
sentatives under S. 2 (11), G.P.C., 1908 and as 
suoh are entitled to be brought on record. 
Gases disouBsed. (Ayling and Hannay, JJ,) 
GANDI ram as WA MI V* PUBANSBTTI FBDA' 
MUNAtYA. 39 Had. 382=27 l.G. 1001= 

17 H.L.J, 186, 

* 

8, 2 (ii)—Trespasser—Decree against 
—Effect on rightful holder* 

A decision obtained on oonteat on the merits 
against a person afterwards found to be a tres¬ 
passer binds the rightful holder in the absence 
of anything to show that thb decision^ was 
obtained by collusion or fraud. {Siuatt and 
Kanhaiya LaU A. J. Gs.) Mata FbabADu. 
Muhammad abdud Hasan Khan, r 

42 1.0. 57°4 0.L J.i468. 


S. 2 (11) — Legal representaiihie 


Tenant dying without heirs—Land and hows 
escheating to Zemindar* 

A Zamindar, to whom, by village oilstdihi 
the house and grove in the poBsession of IM 
tenants, escheat on the latter’s dying without 
heirs, is not his legal representative. 3 IX. 519 
and 8 M.I.A. 500, diet. (Sabonadiare, A.J.C>) 
Ohibanji Lad v* Bishwanath. 

23 l.G. 969»10.L.J. 86, 

S. 2 (11)— Legal representative 


Question relating to execution—Power of Court 
to decide objection* 

Where on an appHoation to aubstitatb tfid 
brother of the deceased judgment-debtor as hil 
legal representative, he pleads that he is dot 
liable to satisfy the decree as being an nndividiifl 
oo paroener of the deceased, the objection muit 
be deoided by the executing Court bbiore ttjl 
order substituting him as legal representative ti 
made. If the Court leaves the point wbetliet 
the brother was liable for the deoree open ai^ 
undeoided and makes an order of substituticni 
it would be acting illegally. {Jwcda Prasad Oftd 
Ross, JJ.) PATAIT DINANATH SaHIU. PATAtt 
MADHIJI Baid. 8 Pat ,L.T, 106 = 1988 P, 119. 

-S. 2 (11)— Trespasser—Execution of a 


decree, 

The right of a trespasser to execute a deoree 
depends on the nature of the deorAd. A deoree 
in favour of an estate oan be executed by,a 
person recognised as proprietor, though he 
be found to have no title to the estate oltimito- 
ly. (Roe and Jwala Prasad^ JJ.) OHAH0BIKA 

Prasad qinoh v, kbsho Prabad bingh^^ 

491 . 0 # 799 . 
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-~a. a (11) and 80 — Executor de boq 

tori—LiafriHHea o/. 

An iutecmeddlec with the property of the 
deoeased is liable to the extent of the pro* 
Vartj taken by him. The onus is on the 
plff. primarily to show that assets have oome 
into the hands ot the defendant. {Chamier, 
C.J. and Sharfuddin, J.) BHlV SARAN LAt. v. 

Kbsho Prasad Sinoh. 3 Pat. L.W. 303== 

42 l.C. 122 = (1918) Pat. 86. 

--S. 2 (12)—Ses also MbsnemPropits. 

--8. 2 (12) — Mesne profits — Cowpen- 

nation /or improvements —Sai off* 

The person dispossessed is entitled to oom- 
pensation for improvements effected and such 
oompensation is put against mesne profits. 
(Lord Buckmasier) BhagwaIi Dayad Singh 
V. Ram Ratan Sahu. 2a c W N. 2S1=^ 

85 O L J. 121»42 H L.J. 243» 
8 Pat. L T. 229 = 20 A.L J. 26 = 69 1.0, 69 = 

15 L W. 481 = 24 Bora, L.R. 336 = 
(1922) M.W.N. 102 = 4 U.P L.R. <P.O.» 7 = 

1922 P.C. 91 (P C ). 

--;S. 2 (12) — Mesne profits ^Interest^ 

Decree silent as to ^Execution. 

c:. Where a decree awarding mesne profits is 
silent as to interest, It must be deemed to carry 
interest at the Court rate of 6 pec cent on the 
mesne profits and executed accordingly. '17 G. 
951; 26 A. 275, foil, 22 A. 262, diss. {Walsh and 
Biuartt JJ.) IjATiITa Pbasad v. Sri Ganeshji. 

20 A.L J. 848 = L.R 3 A. 243 = 
4 U.P L.R. (A) 144 = 67 1.0. 219 = 
44 All. 579 = (1922) A11.J17. 

-—S. 2 (12) —Interest on mssne profits, ca s; 

The deocee-holder can in execution of decree 
foe mesne profits, claim interest on such profits, 
as mesne profits include interest. {Qriffln, J.) 
BANWABUiAI/ V. RAMA, 

17 l.Q. 915 = 10 A.L.J. S31. 

-a, 2 ( 12 ) —Mesne profits’—Assess¬ 
ment of. 

The determining factor in ascertaining mesne 
profits is ordinarily the nature of the plff.'s 
possession before he was dispossessed or before 
the unlawful possession of the deft, began. The 
use which the deft, while in possession as 
trespasser actually made of the land does not 
derermine the mesne profits. The question is 
what the plff. would have made out of it but 
lor the deft’a. unlawful trespass and not whnt 

the deft, has done. {Piggott, J.) Maharajah 

OF VlZlANAGABAM V. Ai:.AM SHAH KHAN. 

16 I.G. 126 = 9 A.L.J, 774. 

-a. 2 (12) — Mesne profits—Trespasser — 

Interest on mesne profits. 

All trespassers, whether bona fide or mala 
fide, are liable for mesne profits. The bona 
fide trespasser may be allowed to deduct 
oolleotion charges, while no such oonceBsion 
ia made in favour of the mala fide trespasser. 
10'W. R. 486; 8 W. R. 479; 1 All, 618; 21 Cat. 
142, ref. The annual income, the period of 
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time and the rata of interest are the elements 
which should be determiaed bafore the actual 
amount of mesne profits can be asoertained. 
Interest should ordinarily be allowed on mesna 
profits, though the interest as well as the 
mesne profits are in the discretion of the 
Court. 27 Cal. 951, rel. {Mookerjee and Pan¬ 
ton, JJ.) Rajah bashikanta y. Raja 
SARAT CHANDRA. 70 I.G, 6 = 34 O.L.J. 415. 

-S. 2 (12) — Liability for 7}iesne profits 

—Claim exceeding jurisdiction of trial Court — 
Transfer to higher Gourt» 

If a person sues for possession he can in the 
same suit recover mesne profits aooruad before 
the suit and aocjruing pending litigation. The 
faot that owing to prosecution of appeal in 
higher Courts by the deft., the mesne profits 
swelled up beyond the limits of the pecuniary 
jurisdiction of the Court which tried the suit 
originally, thereby neoeasitatiog the transfer of 
the proceedings in the suit to a Court of higher 
jurisdiction, is not an interruption so as to 
make the subsequent proceeding in the higher 
Court a diffecenfi suit. {Nawbould and Huda, 

JJ.) Baikunta Nath Kunda v- Mohananda 

BORAT MODUK. 58 I C. 170 = 24 C.W.N. 342, 

-——8, 2 112)—Mesne profits—Interests on 

— Discretionary — Decree — Go^isU'uction of* 

It is not obligatory upon the Court to allow 
interest on maane profits ; it is a matter of 
judicial discretion to be oxeroised aooording to 
the oiroumstanoes of the oase. A decree-holder 
oannot claim interest when the decree for 
mesne profits is silent as to interest. 27 Cal. 
951 foil. Held, on the oonatruotion of the 
decree that interest on the mesne profits was 
not granted. Chatterjee and Duval, JJ,) 

Raja Nabendha Lab Khan v. Byomkesh 
Mitter. 53 1.0, 227 = 30 O.L.J. 205. 

■ -S. 2 (12) — Mesne profits—Liability 

for. 

Where a plff. succeeds in eatabliehing that 
he has been kept out of possession, ha is enti¬ 
tled to mesne profits for that period subject to 
the Law of Limitation, (Hetohould, J.) 
JOGESH Chandra Roy v. The Secretary 
OP STATE. 53 1 0. 124. 

-S. 2 (12)— Mesne profits — Liability of 

purchaser of non transferable holding — Basis, 

The purchaser of a non-transferable holding 
is liable to the landlord for mesne profits on 
the basis of the rents received by him during 
the period of his possession and not on the 
basis of the rent which the landlord used to got 
from the tenant of the holding prior to its sale. 
(Chatterjea and Newhould, JJ). PubANANDA 
DUTTA V. ABINASH CHANDRA. 46 l.C. 624. 

■—— S. 2 (12) — Mesne profits — Daft, not 
actually in possession—Liability, 

After a trespasser died while in possession of 
certain land, two persons claiming to be execu¬ 
tors under a will took possession. The probate 
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WAS revoked on an applioation by the heir who 
then took posseBsioD. The rightful owner got 
a deoree for poBsedsion and meene profits. Held 
that the rightful heir of the original treepasBer 
as representing the eetate, is not liable for 
mesne profits during the time the ao-oalled 
ezeoutors were in possession as he oould not be 
said to be in poBBession in fact oc in law either 
perEonally or by agent or by tenant (Sander¬ 
son, O.J. and Mooketjee^ J.) KAmOHABAN 
SlNHA V. ASHUTOSH SlNHA. 38 1.0. 660 » 

26 O.L.J. 140. 


'^1 


--—Si 2 (12)—A/esns profits—AszesmMt 

o/i 

Mesne profits mean those profits whiob the 
person in wrongful possession of suoh property 
actually receives or might with ordinary dili¬ 
gence receive and not what tbe plaintifi has 
lost. When the purchaser issued notice to a 
mokararidart to deliver possession within a 
certain time tbe purchaser is not entitled to 
mesne profits for the period prior to that date 
but can get damages for use and ooouapation on 
the basis of mokarari rent, iChaiterjee and 
Mullitk, JJ.) Dabsan 81NQH V. BHAWANI 
KOBB. 19 I,G. 974»17 G.W N. 981, 


8. 2 (12)—Ifaswe proofs —Asussmtni 


Principle of. 

Id aBsessing mesne profits the Oourt should 
take into consideration what tbe deft, gained 
by the ouUivation of the land and not merely 
what the plaintiff lost by being deprived of 
possession. **Me6ne profits” in 8. 2(12) includes 
also interest on mesne profits. (Stephen and 
Bichardson, JJ.) AnukuIi Chandra Chae- 
EBABABTl V. NaBIN CHANDBA BOSB. 

15 l.Q. 1. 


mined. 


8. 2 (12)—Afesns profits—How deter^ 


Mesne profits should be delermined in the 
suit itself by inquiries but not by way of ezeou- 
tioD for a fixed sum of money, (Casversg and 
Sharfuddin, JJ.) MIDNapobb Zii^MINDABl 
Co., Ltd. p. Eumab Nabksb Nar*in. 

39 Oal. 220»111 G. 939^16 C.W H. 109. 


—— S. 2 (12)—'Affisr.e prcfi^s—Principle of 
atsessment—Liability of joint wrong-doere* 

Mesne profits should be assessed on the basis 
of what tbe pereooB in wrongful poBsession re¬ 
ceived or might with ordinary prudence have 
received; but not on what tbe owner was 
actually receiving before bis eviction. Tbe 
liability of joint wrong-doers is joint and seve¬ 
ral. (MiihaandOeidt.JJ.) BibeSSHUR DUTT 
«. BABODA PBOSAD ray. 11 1 G. 504 » 

18 C.W.N. 623. 

-8. 2 (12) —Principle of asHStmeni^ 

Mtene prcfite^ 

Tbe correct principle for tbe assessment of 
meBoe prcfite is that the letting value of tbe 
property tbould be determined. The value of 
Abe vee of tbe property » the meene piofiiB and 
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not what tbe deft, aotually gained. (Mpidterjem 
and Coxe, JJ.) Eamini EUMAB BAI o,. 

Krishna Chandra Saha. lo i o. Mm 

16 G.L.J. 98. 

-8. 2 (12)—Mesne pro/ifs—TFAo cm 


claim. 


A plff. may recover mesne profits even when 
he is out of posBsesion but he must at least- 
show that he has a right to immediate posses- 
sion. If he fails to prove such aright and itis 
found that tbe deft, is in possession, the suit 
will be dismissed with cost. (Chiity and 
Chatterjee, JJ.) ELAHl Baehsh MANDAB 
V. Bam Nabayan Ohosb. 

10 1.0.117»16G.W.N.288. 

8. 2 (12)—Afestie profits^Liability 


pay interest—Rate of interest. 

The very definition of mesne profits includes 
not merely the profits of immoveable property 
but also interest on such profits. Where tho 
lower Court for proper reasons awards 12 per. 
cent interest on mesne profits the appellate 
Court will not disturb it. (SAadi Lai, G.J.) 
OHHABBB SINGH V. RaDHU RaM. 

68 I.G. 807»4 Lah. L.J. 883^ 
S. 2 (12) —Mesne profits—~Aseertaiii^ 




0 w « 

ment of—Deduction of Government RiVenu$% 

The Government assessment paid by the-^ 
judgment-debtor ought to be credited in bit 
favour OD ascertaining mesne profits due t(K 
decree-holder. (Saiasipa Aiparand Moore, JJ.K 
RAMU BHETTITHI V, MANIAPPA BHETTITHI. 

881 0. 82(h 


■■■—8. 2 (12)—Afflsns profits—Interest on. 

In a deoree for possession with mesne profits" 
tbe judgment-debtor should surrender posses* 
sion sufficiently early to enable tbe decree- 
holder to cultivate the land and raise the oropB^ 
thereon in order to avoid liability fox mesne 
prefits. Tbe Oourt has a discretion whether to 
allow interest on mesne prrfiis after three years 
or not. 27 Cal. 961 (P.C.); 33 Oal. 329 ; lY 
O.W.M- 285, foil. {Abdur Rahim and SptncerV 

JJ.) NAINA PILDAI MARAOAYAB P. ABUMDGA 
MuDADY. 31 l.C. S87-2 L.W. 1129.^ 

-8. 2 (12)—Mesne profits-^BasU o^ 

claim. 

The essence of a claim for mesne profits iY 
that it rests upon an agreement implied in law 
that when one person occupies property^ of 
another, he must be deemed to have tacitly 
asrented to tbe condition that he is liable fos' 
an occupation rent in respect of that ooou^ 
pation, (Spencer and Coutts-TroWr, JJ-) 
MaNIYAM Kuppana V- KUPPANa Goundbn. 

29 1 0. 193»(1919j M.W.H. 3% 

-8, 2 (12)—M«nc proftts-OalouMtm 

*. 


o/. 


A trespasser is liable to oompensate the xei^ 
owner in respect of all losses Buetained by 
latter by reason of tbe tortious act of tl^ 
former, whether in the shane of daflasgeeit^ 
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aaoh damages naturally being the 
'pvoflta whioh the owner oould have derived 
from the lands had they not been wrongfully 
^ detained from him. It is no defenoe to the 
Irespass'^r to say that he left the lands waste 
immediately after the date of the decree in a 
possessory suit under 8. 9 of the Sp. Kel. Act 
and he received no profits himself and so is not 
liable for mesne profits for period intecveniog 
hetweon the decree in the possessory suit and 
*lhe date of delivery of lands through the Court 
to the real owner. (Sad^isivu Aivar and 
^omtapi JJ.) THAVASIV. Abumugam. 

80 H.L J. S36=-2 L.W. 157=- 
28 1.0. 1»(191S) H.W N 170. 

———Be. 8 (12) and 87—Afasne profits^ 
^Dseree^Appeal. 

There was a daoree awarding mesne profits 
'‘Without fixing a period for oaloulation of mesne 
profits ; the Court rightly oonstrued the period 
to be three years ; an application for mesne 
profits beyond three years was converted into 
a suit and an order was passed thereon, held. 
It was a decree and so appealable. {Bakftoeli 
and Spencer, JJ.) Venkata Kcmaba 

MaHIPATHI SURYA BAO V. BUBBAYAMA RAO. 

24 1.0. 484-1 L.W. 448. 

— -B 2 (12)— Mesne profits — Deduction 

vf cuHivation expenses and costs of collecting 

rent. 

In oaloulating mesne profits, oultivating 
-expenses incurred by the trespasser should be 
deducted but not the costs for collecting the 
<xent due from persons in occupation {Benson 
and Sundara Aipar, JJ.) Sankara Ray- 

AMICA V, ANDUSMAliBI VENKATARATNAM 

(1915) M.W N. 801-18 1.0 BIS- 

24 M.L.J 80. 

- —8. 2 (12)^Mesne profits— Mode of 
ascertaining’•■Expenses of litigation when de¬ 
ducted, 

person in wrongful possession when aaoount- 
ing for mesne profits to the true owner is 
entitled to oompeneations for all sums spent 
<by him in managing the property but not for 
infruotuouB prooeedinge in Court taken by him 
hy mistake though bona fide, e.g.. distraint 
prooeedings. {Abdur Rahim and Spencer, JJ.) 
IjAKSHMI Vbnkayamma V Gobisbtti naba- 
Yanaswami Naidu. It M L T. 90 — 

22 M.L.J. 233-14 I 0. 890- 

(1912) M.W.N. 101. 

^, 11 ^ *S. 2, 01. 12—Mesne profits— Measure 

JOf. 

In oaloulating mesne profits the real question 
is what is the loss eustaioed by the plaintiff on 
account of the infringement of bis right by the 
defendant for wbioh he is to be compensated. 
^In other words what is the benefit whioh the 
plaintiff would have derived from the poesession 
•t>f hie land daring the period of his disposses¬ 
sion by the defendant. This benefit may be 
wooording to the oiroumstanoea either the 
^letting in value or the oultivation profits of the 


0. P. CODE (V of 1908), 8. 8. 

land. If it is a oate where oultivation profits 
are to be awarded they have to bo asoectataed 
aoQording to the defiaition iu the Code. The 
principle upon whioh the queatiou whether 
letting value or oultivation profits are to be 
awarded depends is as follows The loss of the 
party wrongfully kept out of possession must 
geoerally be measured by the actual usufruct 
of the laud during that time on occupation of 
the same character as that of the party wrong¬ 
fully kept out of possession at the date of his 
ouster or of the last legal occupant whom the 
plaintiff claims to suooeed to, if the plaintiff 
himself never entered into possession. {KotwaXi 
A, J. G.) CHHAGANLAIi V SARDAB. 

69 1.0. 860-1928 Nag. 64 (1). 

-8, 2 (12 )—Mesne profifs—Possession, 

lawful—Mesne profits cannot be claimed. 

Possession under deed, whioh is liable to be 
set aside on payment of a certain money, is 
lawful posaession and the person in such a 
possession is not liable for mesne profits prior 
to the date of a decree setting aside the deed. 

{Macnair, A.J.O.) MABOTI v. ABHIMAN. 

61 I G. 648. 


-8, 2 (12) —Mesne profits—Liability of 

abettor. 

Mesne profits can only be recovered for the 
time the possession was actually relained by 
the deft, but if deft, is himself out of possession 
he is not liable for the profits whioh he has not 
received unless he has abetted the trespass by 
the person in actual possession* {MUtra, A.J O.) 
80NI t). MAQHASHIRAM. 83 I 0. 48. 

-S. 2 (12 )—Mesne profiis^Mode of 

calculation. 

Where the person dispossessed by a trsepasser 
is himself ordinarily a cultivator of the land in 
dispute the profits to wbioh he is entitled ate 
those that the wrongful holder might have ob¬ 
tained by actual oultivation with due diligence. 
It is not open to a trespasser to disposseea an 
actual cultivator and then to sublet the land 
trespissed upon, to some third person, and 
then claim to compensate the rightful oooupant 
only to the extent of what he may have obtain¬ 
ed by sub-letting. (Stanyon, A.J.C.; GOVIND 
MADHO V, Dhasu. 13 I.c. 88, 


-S. 2 Mesne profits— Measure of. 

As against a wrong door possession relates 
baok to the time when the right to enter accru¬ 
ed. 34 Mad. 269, foil. ; 5 Gal. 148, ref, {Miiira, 


A. J .0*) 


amritbaov Govind. 

21 l.G. 590-9 N.L.R. 149« 


_8.2 (X2)—Mesne profits—Calculation 

of—Cost of collection. 

A person is accountable not merely for what 
be received actually but for what he might have 
reoeivod with due diligence. The costa of 
oollection may be fiied at 10 per cent, on the 
gross rental, regard also being had to the nett 
rental. 27 Cal. 951- (P.O.), foil. (Kwhaiya 
LaL A.J.C.) KISHUN LAL v, SUBAJ Narain. 

16 l.G. 866. 
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-S. 2 (12)—Mesne profits — Period ior 

which allowable—Bengal Tenancy Act, S> ISO. 

Mesne profits! against a trespasser can be 
awarded from the date of his actual trespass 
on the land and the same principle applies 
where the person against whom mesne profits 
are awarded is an assignee from a trespasser. 
Such a person is not liable for the period in 
which he was not in possession at all. Where 
the land from which a person is dispossessed 
is his private land within 8. 120 of the 
Bengal Tenancy Act mesne profits should be 
calculated on the basis of the actual price of 
the produce less the costs of cultivation. 
(Bas and Boss, J.T,) Damodab Narayan v. 
B. A, MlIiliEB. 2 Pat li.T. 563== 

6 Pat. L.J. 166 = 61 I.O. 784 = (1921) Pat. 294. 



-S, 2 (12) — Mesne profits must he 

calculated on actual outturn* 

Mesne profits must be calculated on the 
actual outturn in the years in suit and 
where the defendants have been in possession 
of separate plots of land within those years 
mesne profits ought to be calculated as 
against each defendant on the basis of his 
possession. (Sultan Ahmed, J.) RAM Bilas 
fiiNGH V. Amir Bikgh. 611.C. 428 = 

1 Pat. L.T. 235. 


-S. 2 (12)— Mesne profits—Deduction of 

costs of cultivation and reaping. 

Where mesne profits are claimed from a 
trespasser the costs of cultivation and reaping 
shall be allowed to him. (Roe and Jwala 
Prasad, J.) Baddeo Bai v. BAM EkbaIi 

BiNGH. 51 I.O. 747 = 4 Pat L. J. 801. 


— S. 2 (12)— Mesne profits^—Rules for 
ascertainment cf. 

The principles whioh would ordinarily guide a 
Oourt in determining the mesne profits are (1) 
Wrongful trespasser should not profit b> it; 
(2) Restoration of status before dispossession 
financially : and (3) Use to whioh decree-holder 
would have put land if be was himself in 
poBsession, 9 W. R. 446. ref, (Chapman and 
Boe, JJ.) DAIiGIiEISH V . Basu Nande 
MieSER. 1 Pat; L.W. 421 = 

39 1.0, 516 = (igi7) Pat. 146, 

-8. 2 (14)—Order under Guardian and 

Wards Act (VIII of 1890), S. 34 (e), 

An order passed by the District Judge, under 
the section directing the guardian of a minor 
step-mother to pay a certain sum of money to 
the guardian of a step-daughter for the expense 
of her marriage, is not one contemplated by 
S. 2 (14), 0. P. 0* and could not be executed 
under the Code, against the ward who in the 
meanwhile attained majority. The proper 
remedy is a suit, (Spencer and Srinivasa 
Aipangar, JJ.) Parvathi AMMAD v. OhoeA- 
IjInga Ohetty. 41 Mad. 241= 

(1917) M.W^Ht602»41 1.0 341^ 

6 L.W. 826. 
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-Ss, 2 (17) and 80—Beceiver under 

Provincial Insolvency Act (III of 1907), S. SR 

A Receiver appointed under the Provinoiah 
Insolvency Act, is a public servant within 
(17) of C. P, Oode and hence must be served 

with a notice under 8. 80 of the Oode before 

any action is taken against him. (MaeUody. 

C. J. and Heaton, J.) Anna LATioiA Dtt: 

SlIiVA V, GOVIND BAEVANT, 

22Bom L.R.g87« 
58 1.0. 411 = 413, 89L 

-Sb. 2(17) and 60-Ptt6Mc Otfter- 

British Officer of Indian army, 

A British Officer in Indian army is "publiO' 
officer” within 8, 2 (17), O.P.C. and Is liable to 
have half bis pay attached under B. 60 (1) (i), 
0. P. C, (Martin, J.) KBBING BDPOHA)^ 
& Go, Ve Murray. SO 1.0, J88= 

91 Bom. L.R. 148. 


-Ss. 2 (17) and 80—Manager of Ocv¥t 

of Wards—Not a public servant—Noiiteof 

The Manager of Court of Wards is not a 
public servant within B. 9, clause (17), C.P. 
Oode, and is therefore not entitled to-a notice 
under B. 80 of the Oode. (WdbmsUy, .J.) 

Nanda Lae Bose v, ashutosh Ghose.- 

55 1.0 818. 


-S. 2 (il)—Village headman 'is a- 

public officer, ' ^ 

A village headman is a public officer within 
the meaning of S. 2 (Heafd, J.) MaunG SaN- 
Ya V, Maung NGWE. 2 Bup. L J, 29= 

1923 Rang. 880. 

-S. 2 (17) (c) and (h)—Public Officer^ 

Definition — Officer in Indian Subordinate' 
Medical Service, 

“Bervioe under Government” means serving: 
actively under the Govt, whether in ihe Oivil or 
Military employ of the Govt. Officers holding: 
commissioned rank in the Indian BuboidinatB' 
Medical Service are Public Officers under S* 2, 
ol. (17) (c). (Lindsay and Kanhaiya Lai, 
A. J.Cs.) FRINS 0 . MURRAY & CO. 

1 O.L.J. 127 = 28 I.O. 938 = 17 0.0. 9». 


--S, 2 (17), 01, (d)—Cowiinon mano^er 

—T.P. Act, 8. 96—Pttbiic Officer, 

A common manager appointed under 8.^^96^f 
the T.P. Act is a Public Officer within'B. 2 (W) 
(ff) of the G.P. Code and notice under B, 80, 
O.P. Oode. is necessary for a suit for aooounta 
against him. (Mookerjee and Panton, JJ*) 
Beni Madhab v, Upbndra 'OSaRDba 
eiNGHA. 24 C.W.N. 138 = 88 I 0. 747- 

80 0.L^.279. 

-—S, 8—Not exhaustive. 


Ths list of Subordinate Oourts-in 8, 3 is not 
exhaustive and does not exclude all other 
Courts from being subordinate to the High 
Court. (Scott, O.J. and Ohandavarkafi 3<) 

PURUSHOTTAM JANABDHAN V, MARADIP 
PAN DU TUBMAEEAB. 87 Bom. >lli^ 

4? I fi g7Asia Mom. LtR^tOlT** 
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. — 8 . i—Qenoraiia epeoialibuB non dero- 

gaak-^ilrm0 Act, S. 145. 

In view ot 8. 4, O.P.C. the law appHoable 
to soldiers as defined in B> 90 of Army Aot 
(1681), is the Army Aot and it overrides S. 60 
of the O.P. Code. (Sco«, C J. and Macleod, J.) 

DUOEWORTH V. Duckworth. 

48 Bom. 868»fi0 1.0. 427» 

21 Bora L.R* 137. 

-S, 1—Small Cause Court—Execution 

by sale of decree on mortgage. 

A Small Cause Court can attach and sell a 
preliminary deoree for foreclosure lor immove" 
able property, (Mitira, A.J.C.) 

V. BAIjIBAM 252. 

— B. 7 (al—Small Cause Court—Mort¬ 
gage debt—Aitachmefti oft 

A debt obtained on a hypothecation bond is 
not immoveable property for purposes of attaoh- 
meot and Small Cause Court can attach it 
M Ij J 106, foil. {Abdur Rahim and Sundara 

Aiyar,'n.) Bubbamania 
ArXAR. 

_18. 1 (a)— Small Cause Court — Attach¬ 
ment o/ part ot joint family property consisting 
of immoveable*- 

A Small Cause Court cannot attach a half 
share ol joint family property, part ol which at 
least is immoveable property. (Mitira, a A. J.O.) 
UMBAO SINGH V. 8UGANCHAND. 28 1,0. 196 = 

10 N• u K* • 

__ .St, 7 (b) 94. 0. 38, R. 5 and 0. 50 — 

Small Cause Court—Power to attach moveables 
before judgment* 

The only orders excluded from the jurisdic¬ 
tion of a 8m. C. Court ate those speoifioally 
mentioned in S. 94 as iojunotions or interlocu¬ 
tory orders, that is to say orders under Cl (c) ol 
a, 94, An attachment before judgment is not 
one of the orders. A Prov. Smali Court 

has the power to attach 

ment. {Newbould and Panton, J3.) KUMUD 
BBHARY PAD V. HABI CHAKAN ^ABDAR. 

46 Cal. 717 = 83 I C. 814 = 

31 CX.J. 179. 

Ss. 1 (h) and 104— '‘Injunctions and 
interlocutory orders'—Meaning of* 

The words ‘Injunotiona and interlocutory 
orders ’ in 8. 7 refer only to the orders under 
O 39 and these two read together can mean 
only applications for injanoiicns and intec- 
looutory orders on such applications. {Kumara- 

iwami Sastri.3,) Kardmuru Ve^kata- 

S-WAMI V. liANKA TRIPOBIAH. 26 I.C. 399. 

s. g, ( 0 . s. 11 ). 

ACT OF STATE. 

BIBT JAJMANI. 

Caste Question. 

Oivu. Court. 

Civil Bight .- 
CusTODT OP Minor. 


0. P. OODH (Y of 1908), S. 9-Blr» JaJmanl 

FOREIGN SUBJECTS. 

Honour. 

JURISDICTION, 

Religious dispute. 

RELIGIOUS Office, 

Religious Question. 

BIGHT to Office. 

BIGHT TO Worship. 

Small Cause Suit, 

Special Jurisdiction. 

Special tribunal. 

Statutory body, 
voluntary Offerings. 

r 

Act of State, 

8, 9—Acf of State—Non-/eudatory 


Zemindar 3 —-Brilis/i subjtcts—Withdrawal of 
police —jExcise functions by Oovernrnent — Aboli¬ 
tion of cattle pounds—-Suit for their restorai%on, 
if competent* 

In 1864 the British Govt, declared that the 
status of feudatory chief in the Central P^vin- 
oes, whose territory had become British by 
oonquestf cession or lapse, was that of ordinary 
British subjeols to whom certain judicial and 
administrative powers had been entrusted * 
matter of oonvenienca or for eoonorny of admi¬ 
nistration. Sanads recognising their property 
and rights were granted in 1874> The Govt, 
gradually withdrew from them the admini" 
Btration of police, excise and cattle pounds 
giving compensation for the consequent loss of 
revenue. In the settlement of 1903 the Govt. 
obtained the execution under protest of waftO’ 
ularzes from the Zemindars consenting to 
reeumption of these functions by Govt. The 
Zemindars sued for annulment of these pro¬ 
visions and for the restoration of the rights 
which they alleged had been theirs from "ime 
immemorial of which they had been wrongfully 
deprived. Held, that the rights alleged had 
existed only by euffarenoe or delegation ana 
the resumption of these funotions by Govt, 
was a thing legitimately done in the exercise 
of its sovereign powers. Consequently an 
action was maintainable in a Civil Oomt with 
regard to such resumntion. (Lord Macnagn- 

ten.) Bib Bikram Deo v. 

State, 39 Cal. 615 = 16 C W.N, 362 = 

15CLJ. 633 = (1912) M.WN.B67 = 
18 I,C. 965=14 Bora. L R- 812 = 
39 I.A. 31 = 9 A.L.J. 085 (P O.). 

S. 9--^cl of State— Resumption of 


inam by Oovemment. 

A resumption by the Sovereign of an inam 
is an Act of State which cannot be questioDed 
by the Municipal Courts. 7 M. I. A. 555, reD 
iSadasiva Aiyar and Napier', JJ.) MAHOMED 
KADIR V* GHUDAM MAHOMED ADI.^ ^ ^ 


Blrt JaJmanl, 

S. 9—Birf Jajmani—Pragwal—Flag 


—Cause of action. 

A pragwal used a particular kind of fi®6 
xittraot the notice of pilgrimB. The deft, who 
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C. P. GODE (Y of 1908), 8- 9—Gaite Qaeatlon. 

aobed aa his agent, put up a similac fl»g so as 
to mislead pilgcima into the belief that ha 
haa the pragwal. Held, that the aotion 
of the deft, waa unlawful and the plff# had a 
right to maintain a suit to restrain the deft* 
from makidg uaa of the emblem or flag. 
iPiggott and Kanhaiyt Lai, JJ.J BENI T^adho 
PBAGWAIi u. HIRA IjAL. 59 1 0 873 =» 

18 A L.J. 679. 

Gaite Question. 


89^ 


—S. 2—Gt$te-^Panch'7y%t—Refusal to 
subscribe Jo a de -laraiion of faith — Tssiiing 

leaflet briy%Qi*xg pxnzhayxt to contempt — 

Whether social guisiion — Tempwary exclusion 

from social intercourse ^W'leth-r contrary to 
natural juUice, 

Where some members of a oaste refused to 
subsocibe to a dealaration of faith issued by the 
panohayat and instead. Issued a leaflet oaloula- 
ted to bring the panohayat into contempt ; 
there were aooial questions giving the pao- 
ohayat jutisdiotion to interfere and their 
temporary ezolusion from social interoouree 
with other families is not contrary to natural 
justioe. The matter is not one for the Civil 
Court. {Tudball and Rafigue, JJ.) BlSHAM- 

bab Das V. Gobindas, 23 I c. aoi » 

la A L.J. 552. 

8* 9 —Oaste guesiion—Religious office. 

No right of property is conferred where a 
oaste has appointed a man to a mere priestly 
office. ^ Hia oontinuanoe or removal is exclu¬ 
sively in the power of the oaste and it is a caste 
question. But it is different where the office 
of hereditary priest is created in certain fami¬ 
lies, for the performance of religious ceremonies* 
According to Hindu Daw either the oaste or 
the families have power to create such an offioe 
and give it the character of immoveable 
property. {Cha^davarltar and Hayward, JJ.) 

Ghedabhai Gadbishankab V. Harqowan 

BAMJI; 86 Bom g«»12 I,G. 928» 

13 Bora. L.R, Il7f. 


~ , 9 —Oasffl quesiion^Ezemption of 

Christian community. 

The recognition by Courts of Hindu Castes 
as distinct corporations with exclusive legal 
rights for certain purposes ought not to be 
extended to Christian oommunities as it would 
lead to complications and anomalies of a far 
Teaobing oharaoter. (Sadasiva Aiyar and Napi¬ 
er, JJ.) KATHADAI MIGHAEC PitiBAI V, 

J. M Barthe. 89 Mad. 1086» 

19 M.L T.2i9»33H L J. 423=^34 1C. 687» 

3 L.W.31S=,1916; 1 M.W.N. 307. 

--S, %—Caste question. 

Civil Courts may disoues and deal even with 
a oaste qaestion where the msmbership and 
oharaoter of a member have been unjustly in¬ 
jured. 11 Bom. 634, foil, {Sadasiva Aiyar and 
Hannay, JJ.) VbnqaIjA Venkayta w. Tha- 

DDAM VBNKATARAMIaH. 

28 HLJ, 88»25 I.O. 460»i 
17 1I.L.T. 869»2L.». 416. 


C. P, CODE lY of 1908). 8.0-01*0 Rights ^ 

-8, 9—Oasle question—tUfutal to invil. 

plff. 


H t 


Refusal to invite the plff, on aueploions 
ocoasions does not give him a oauie of aotioa 
unless his rights as a member of the oaste are 
violated. An allegation that defts. insisted on 
plff. *8 undergoing expiatory oeremonies to be 
performed by the oaste members after pollution 
before he could be invited to oertain functions 
in the deft's house does not give the plff, a 
cause of action {Benson, O.O.J, and Sankaran 
Nair,J.) KuPPDSWAMI CHETTT o. OUBAl- 
SWAMY CHETTY. 

17 I.O. 927«(19ia} M.W.N. 1920. 

Gtvll Ooart. 

S. B^Civil Court—Order of Colleetor 
—Sea Customs Act, S. 189. 

The plaintiffs having sued in the Oivil Courts 
to recover the value of the silver confiscated 
under the Sea Customs Act and the amount 
of the floe, the trial Court threw out the claim 
on the preliminary ground that the Oolleotor's 
decision was final under 8. 188 of the Aot, 
Held, reversing the decree that if there had 
been no legal adjudication of the matter by 
the Collector of Customs in aooordanoe with 
the provisions of the Sea Oustoms Aot, the 
jurisdiction of the Civil Court to take dogni- 
z«noe of the suit was not ousted, [Beaton and 
Hayward, JJ-l GANESH MahaDEV V, 
Secretary op State for India. 

43 Bom. 221^49 l.C 427=^21 Bom. L.R. 87. 


S. 9—Ctnif Court—Trust Committee 


Officer of—Whether trustee or lernanf—Dii- 
missal of officer—If Court can interfere, 

A Court will interfere In a oase of dit-missal 
of an offioer of a Trust Corporation where the 
relationship between the Corporation and the 
officer is one of Trustee and cestui'que-iruei, ^ 
but will not, where the relationship is a 
oonf.raotnal one as that of master and‘servant 
and the quetion whether the relationship is of ? 
the former or the latter kind, depends upon ^ 
the statute or deed creating the foundation. 
iChoiterjee and Walmsley, JJ) R^M CHANDRA 

Bajfyb t), Raehadd^s Mokerjeb. 

41 Gal. 19»20.1. C. 157 = 17 O.W.N. 1048. 


Civil Right, 


, V 


S, 9—Civil right —Right to share ifi 


temple ofjstings is such. 

Where the property in suit oonsiats of a 
share in the offering at a oertain temple, a suit 
bv the plaintiff with regard to the share of the 
offering that she should be allowed to tahe A 
turn at the worship in the temple so that her 
full share in the offerings might be secured to 
her is oogniztble by the Civil Court, (Afadrs, J 

C.J. and Banerjee, J.) KUNJ BBHABI LAB 
V. MT. NABAINI. 48 All, 4S7» 4 

71 I.O, 1026-1923 ill. 428. J 


S. 9 


fusal of license. 


right — MuniApattiy^Be- 
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C. P, QODB (t of 1908). 8. 9—Olvll Right. 

A Manioipol Board will not be jaatifled in 
xefuainK to grant a Uoense properly applied (or, 
under the bye*lawa relating to dangerous and 
ofiensive trades, in order to eeoure an advan* 
tage to itself in a dispute aboub a question of 
title with another person. The Oivil Court 
oan interfere in a suit in suob a oase« {Piggotlt 
J.) Mabnua V. Empbbor. 

aoor. LJ 706»I7 A.L J. 976- 
89 1.0. 785-1 U P.L.R. (H O.) 126. 

-9*Oioif right—Municipal Election 

—Birofton oonfrarp to law^Civhl Court — 
-Jurisdtcfton. 

A suit by one of two rival oaodidates (or an 
eleotioD, to have an eleotion of tbe other 
deolared void as being contrary to law is one of 
a otvil nature and maintainable in a Civil 
Court. {Origin and Chamier, JJ.) RAGU- 
KANDAN Prasad v. Bheo Prasad 

88 All. 808-20 1.0. 490-11 A.L J. 319. 

-8. 9-Civil right. 

A suit lor recovery of oaroases of dead 
animals by Mkbars is not maintainable in a 
Civil Court. (Shah and Crump, JJ.) Madhu 
Hashiba V. Krishna tatya. 

24 Bom. L.R 917 — 47 Bom. 95 — 

68 l.G. 746-1922 Bom. 410. 

——a, 9—Civil right—Forum 

S. 9 of the Code deals with the Courts, not 
with the rights of parties in order to had what 
is the juriediotion of tbe Court and what oivil 
suit the Court may try, {Fletcher^ J,| BHU- 
PBNDRA Nath BaSU V. RANAJIT BlNOH 

Bahadur. 20 LG. 676-41 Cal. 331. 

-8. 9 —Civil right^Right to set aside 

award. 

Though it is open to a party diasatisfiad with 
a private award to wait till hia adversary seeka 
to enfotoe it by tbe summary prooeaa pteaoribed 
by the Arbitration' Aot (IX of lb99) and then 
ooistest it by filing suoh objection as are allowed 
by the law, that is not bis sole remedy and 
does not take away the remedy open to him of 
-bringing a suit to set aside the award on the 
ground that no oontraot providing for a reference 
to arbitration waa mide or that the 
oontraot, if made, was not enforceable by reason 
of fraud or miprepresentation. {Shadi Lai, C.J. 
and Campbell. J.) JAi Nabain Babu LiAIi v, 
NARAIN Das JAINI Mad. 3 Lah. 296- 

69 1.0. 583-1922 Lah, 369. 

-—S. 9—Civil right^Highway—Right to 

go in procession* 

Tbe tight to go in procession in a highway 
or publio street is a oivil right of every oitizan, 
the lnftingemf>Dt of which is actionable in 
Civil Court. Special damage to the individual 
oitiien is unnecessary. (Seshagiri Aipnr and 
Kumaraswomp Sastri, JJ ) ANDI Moopan v. 
UUTHUYIBAUMA RBDDY. 29M.LJ. 91 — 

29 1.0. 248-17 M.L.T. 483. 

'———8. 9 - Civil right'^Election disputes^ 

Vol. 1—56 H 


0, P. OODB (V of 1608), 8. 9—Honoov. 

A Civil Court oannot interfere with the order 
of the Collector passed in substantial oonfor- 
mity with Che rules for Municipal Oounoilloc'a 
election. A suit will probably lie to set aside 
an order as ultra vires, if passed by the 
Collector without inquiry or on grounds other 
than those set forth in Rule 36 of the JBlIeotion 
Rules. No fresh inquiry can ba made by 
the Otvil Court to nullify an order of the 
Colteotor passed against a oaudidate. {dpHng 
and Spencer, JJ.) NATABAJA v. Munioipad 
COUNOID. MAYAVARAM. 12 I.C. 311. 

-8. 9—Civil right—Cattle sacrifice^ 

Mahomedans—Common Law right. 

A Mahomedan's right to slaughter cattle is a 
Common Law right wbioh he enjoys in aooor- 
danoe with the prinoiple sic uteri tuo at alte- 
num non laedas. iLvidsap, J.O.) ORl LAD v. 

Muhammad Yakub, 17 0 g 334 — 

25 l.G. 908-1 O.L J. 469. 

——-S. 9 — Civil right—Religious dispute 

— Suif between rnonk and layman, whether 
cognisable by Civil Courts, 

A suit between a layman and a Buddhist 
monk in regard to land on wbioh a monastery 
stands can be heard by Oivil Couc!>s. U,B.R. 
fl893-96) 2, 59. U.B.R. (1897-01) 2, 42. diet. 
(Affl Coll, A.J.G.) Nga PO thin V. U THI 
Hda. (1913) U B.R. 183 = 23 LC. 157- 

7 Bur. L.T. 27. 

Custody of Minor, 

-S. 9 —Custody of minor—Suit for. 

A oivil suit for the custody of a minor will 
not He in the ordinary Oivil Courts ; to obtain 
suoh custody, proceedings under the Guardian 
and Wards Aot are the only reoaedy. {Wallis, 
C.J. Ayling and Sadasiva Aiyar, JJ.) 8ATHI 
V, R^M^NDl Pandaram. 43 Mad. 647 = 
37 M.L.J. 93-26 M.L.T. 61 = 9 L.W. 600- 
53 1.0. 399-(l»19) M.W.N. 487 (F.B.). 

Foreign Subjects. 

--Sa. 9 and 20— Foreign Subjects — Trust 

in British India. 

British Indian Courts have juriediotion to 
determine the question whether a plaiutffi is the 
sole trustee of a temple and so solely en¬ 
titled to sue in French territory though tbe 
parties may happen to be French subjects when 
the land in respect of which the suit is brought 
is situate in British India, The nationality of 
tbe party has notbinc; to do with (ha jurisdic¬ 
tion of the Court. iWallis, O.O.J. and Hannay, 

J,) agnihotram Venkata appadaohabdu 

V, KUMBUM PaKIRU, 26 I C 387 — 

1 L.W. 724 

Honour. 

-—S, 9— iTonowr or dignity. 

A snit does not Ho for a mere honour, or 
dignity unoonneoted with fees, profits or emolu¬ 
ments. 2 Bom. 476 foil., (1901) A.O. 450 ezpl. 
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C. P. CODE (Y of 1908), S. 9-Honoar. 

{Shadi Lai and Dundas, JJ ) GURKHA 

Association, SiMiii v, Mahomed Umar. 

91 I.C. 909. 


-S, 9 


honours. 


dnour — Right to temple 


A ol^im merely to establish the plff’s. right 
to oartain temple honours as the Gurikar of a 
caste is not cognizable by Oivil Court. 7 Mad* 
91; 2 Bom. 476; 10 Bom. 233; 19 Mad. 
62, Ref. {Spencer and Rameaam, JJ.) Bapu 
Pujari l). Thukra Gurik&ba. 

41 M.L.J. 287 = 631.0. 119 = 

(1921) M.W N 399. 

-8. 9 — Honours—Right to—Determina¬ 


tion by civil 

• Courts are not bound to enter into detailed 
considerations and decide the rights of Sanyasis 
to receive honours in temples unless they are 
mized up with matters of a oivil nature in 
oivil suite. iSadasiva Aiyar and OdgerSt JJ.) 
PONNAPPA AIYANGAR V. BRI VANAMAMADAI. 

10 L.W. 480 = 53 1 0. 488 = 
20 Cr. L J. 759= (1919) M-W.N. 872, 


S. 9 —Honour—Right to 


A right to religious honour is not oognizv 
ble, unless it is an emolument attached to an 
offioe. The existence of the office and the con¬ 
nection between the offioe and the honour must 
be established. {Wallis^ 0,3 and Krishnan, J) 

VATHIAR VENKATAOHARIAR V. PONNAPPA 

ATYANGAR. 49 I.O, 939 = 7 L,W. 614. 

I 


-8.9—Honowrs“Swi^ for exclusive con¬ 
duct of festival—Claim to honours and per- 
Quisitfs—Right to worship in a particular 
manner—Civil nature, 

A tight to worship in a partiouiar manner and 
with partiouiar inoidente attached to it, is a 
oivil right and the Oivil Court must adjudicate 
upon inoidcnts oonneoted with the exercise of 
auoh right. The right of a person to exolusi- 
vely conduit a mandagappadi on the first day 
of a festival in a temple paying all the expenses 
himself, and receiving all the honours and emo¬ 
luments of that right, is a oivil right. A suit to 
establish such right is cognizable by Civil Courts 
as also a suit to enforoo the claim for honours 
and perquisites where they have to be given 
as a matter of right to the viandapamdar. Pet 
Krishnan, J :—The question whether an exclu¬ 
sive right to perform any festival in a temple 
is valid should be decreed on the facts of the 
case and the usage of the temple. They will 
be upheld subject to the right of the trustees to 
perform the festival, if the man claiming the 
exclusive right fails and the interests of the 
temple do not suffer. Trustees of a temple may 
make such arrangements as they think fit for 
the performance of any teoognizad ceremony 
therein and, if, in the bowa/ide and honest 
exercise of that discretion they give a perma¬ 
nent and exclusive right to any worshipper to 
perform any particular ceremony, the arrange¬ 
ment is perfectly valid if it is not injarious to 


G. P. CODE (Y of lt08). S. 9-^iariiflbQfcliUi.^ 

the temple. Per Spencer, J.—^The maitntftin- 
ability of a suit depends on the nature of. 
right asserted and the relief claimed. (Speneer 
and Krishnan, JJ.) ThibumaIiAI ADWftB 

AIYANGABV. liAKSHUl SADAGOFA AITANQAB. 

31 H.L.J. 798 = (1916) 2 M.W N. 827« 

86 10, 868=4 L.W.SB*^ 

•a 

> 

- 8 , 9—Honours—Temph—EmolufTiefi^ 

attached to office* 

B- 9 empowers Civil Courts to try qnly suits 
of a oivil nature and the explanation ehowa 
that they cannot try questions as to reli^ous 
rites or ceremonies (and religious honours, by 
parity of reasoning) but a suit would lie for the 
honours if they are attached to an offioe fp 
emoluments, Courts should requite strong ev^r 
denoe before attaching mere hononis to a temple- 
office. If the hoDoure are shown to persons 
only as marks of pure grace of the Deity, they 
cannot be legally claimed by anybody as 
receivable by him in a temple* {Miller and 
Sadasiva Iyer, JJ.) ATHAN BaDAQOPA CHA- 
BIAR BWAMIGAD V* EDIAVADDI BBINIVASA 

Chariab. 13 M.L.T* 340 = 19 1.0, 297= 

(1918) H.W.N.889. 


8. 9 


Tmpla 


Precedence, 

Civil Courts can determine the order of preoe- 
denoe in the distribution of honors in a 
temple and can grant an injunction to persons- 
having a right tothe first honours to protect snob 
tight from being infringed upon by others who- 
are entitled to the same honours subsequently* 
32 Mad. 291 foil. Where a long establish^ 
usage in a temple has determined the ngblB « 
partiouiar persons to receive the first ihirihamst 
euoh usage will be followed by Giyil QoH^tPi- 
even though it may be an innovation,on abJ 
prescribed rule of the Hindu Bhastras, unless 
the text of the latter is of such coercive authority 
that it cannot be disobeyed. {Sundara Atyaf 
and Ayling, JJ.) SOMA BADDAOHABIAB P. 
THIKUVENKATAOHABIAR. 19 

S, 9 —Digntfp—Btanom* 

A suit for a declaration that the plff« has a 
right to a sfanowi when there is no mention of 
property, is a suit for mere dignity and is nos 
maintainable. (Benson and Sundara Atyar^J^) 
MUNDANOHBBI KOMAN V. MUNDANOHBBF 

PUVAYID. 10 I.C. 110 = (1911) 1 M*W'J^' 

Jarifldiotion. 


S. 9—Jurisiicfion—Special Act. 


. > 


Id a suitjfor foreclosure, the deft. 
he came under a special Act and that th^iv* 
Court cannot taka cognizance of the case, wne 
the case was referred by the Court so 

CoUeotor.the latter held that the parties did pos 
come under the special Act and 
record. Held, that the Civil Court muftt oon^^ 
the proceedings and pass a deorea " 

IRafiqui and Piggoit, JJ.) Q0Blk6^J0 
KAMTA PRASAD. 85 111. 878 = 


• J ^ ^ 


: 3 4.'. 


It 
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0. C. OODB (V of 1908), S. 9-JarlidloUoD. 

■ —^S. Jurisdiction — Otvit Court — 

Presumption in favour of* 

Bvary pTeaumplion should be made in favour 
o! ihe jui^tadiofcioD of a Oivil Court, which can 
be taken away only by express words or neoes- 
aaiy implication. 33 Mad. 308, foil. {Mooherjes 
mnd Bolmwood, JJ.) Ram NArain Sinch v. 
Krishna Chandra Ghose. 

17 G.W.N, i08»17 I.C. 490-17 G.L J. 289, 

— 8, 9— Jurtsdiction — SpirtlwaZ and 
temporal matters — Enquiry* 

Courts have power iu any matter of spiritual 
and temporal oharaoter to enquire into the 
laws or rules of the tribunal or authority which 
has inOioted the alleged injury. It ia an open 
question whether Courts have power to give 
declarations as between diderent olassee ot His 
Majesty’s subjaots on matters such as the 
existence of caste distinctions among Roman 
Oatholio oonverts and whether any aotion can 
be founded On a disregard of suoh rights save ; 
as they arise out of trusts. (Sadasiua Aiyar 
and Napier^ JJ.) Kathalai Michaed 
PIDDAI t; J. M. Barthe. 39 Mad. 1036 = 

19 M.L.T. 249=80 Mad. L J. 423 = 

8 L.W, 848 = 841.0, 357 = (1916) 1 M.W.N. 307. 

— S, 9 — Jurisdiction — Allegations in the 
plaint—To be taken as correct until trial on the 
merits* 

The jurisdiction of Courts depends upon the 
allegations made in the plaint and not upon 
those which may ultimately ba found true. 
The allegations may, after the trial of the suit, 
be held to be unfounded and in that case, the 
suit would be dismissed, not because the Court 
had no jurisdiction, but because the allegation 
on which it was based were found to bo untrue. 
At the same time the Court would have no 
jurisdiction merely beoauee there was an 
assertion in the plaint that the aot objected to 
was ultra vires. The plaint must make distinot 
allegations of fact or of law, how the aot was 
ultra vires^ {Dhohley, A.J.O.) MUNICIPAL 
COMMITTEE, MALKAPUR V. AMBIT WAMAN 

DADAL. (1922) Nag. 10 = 18 N.L R. 121 = 

65 I.G. 582 = 5 N.L J. 214, 

-—S. 9 — Jurisdiction — Tax, illegal 

itnposifion o /—Recording of findings. 

If a Court has no jurisdiction in case of an 
illegal imposition of taxes, the Court has no 
power to record findings regarding legality of 
the same. {Stanyon, A.J.O ) Q.I-P. Ry. COM¬ 
PANY V, Amraoti Municipality. 

16 I.C. 449 = 8 N L R. 107. 

Religious Dispute. 

--s. B^Beligious dispute—Suits of 

ecclesiastical nature—Lower Burma. 

The Government has not recognized the 
smthorlty of the Kathanahaing in Lower 
Burma as they have done in Upper Burma. A 
suit between two Buddhist priests to recover 
.^possession of certain lands and religious 
-manuscripts is one of a oivil nature and within 


G. P. OODB (V of 1906), 8. 9-Religioa5 
Question. 

the jurisdiction of the Civil Courts. (FoXt 
C. J. and Rartnoll, J.) U, Wisaya v. U Zaw 

Ta. 8 Bur. L.T. 62 — 

27 I.G. 112 = 8 L.B.R. 148. 

Religious Office, 

-8, 9 —Religious office—Maha brahmin 

family. 

Where a donor makes a gift personally to the 
deft. Maha brahmin on a day which belonged 
to the turn of the plff. Held, the plff. could 
not recover the gift made to the deft, as it was 
distinctly made to the latter in bis individual 
capacity. Per Richards, O.J. —If the offering 
was of the nature which was included in the 
agreement between the parties, (he deft, was 
bound to makeover the gift made on plfi.’s day 
even against the donor’s wish, {Richards, G J. 
Banerji and Lyle, JJ.) BOND Dei v. Fakir 
Ghand. 35 All. 412 = 19 1 0. 990 = 

11 A.L J. 563. 

. 

-S, 9 — Religious office—Eereditarp 

family priest—Civil Court, 

A Civil Court is competent to entertain a 
claim for the hereditary office of a family 
priest, {Chandavarkar and Hayward, JJ.) 
GHELABAI GAUBISHANKER V, hargowan 
Ramji. 393Bon]. 94 = 12 I.C. 928 = 

13 Bom. L R. 1171. 

-S. 9— Religious office — Mahomedan 

Law — Jurisdiction of Civil Court* 

The existenoe of an offioe involves the exist' 
enoe of some duties to be performed by th® 
holder of the office. A suit for poesession of * 
hereditary office, the funofeions of which ato 
digging up and burying a pot, distributing 
sherbet, collecting money, and distributing a 
small portion of the oolleotions and reciting 
portions of the Koran is not maintainable, as it 
is not for a religious offioe, the duties of which 
are recognized by the Mahomedan Law, and a 
suit will not lie in a Civil Court. (Ayling and 
Tyabji, JJ.) MAHOMED SAHIB V, SYBD 
SAHIB. 281 0 459 = 17 M L.T. 256, 

-S. 9 —Religious offioe—Gayawal priest 

—Suit for declaration and possession. 

Whether a Gayawal gaddi is an offioe or a 
business, the person entitled to it oaa sue for 
poesession of the gaddi and its books and for a 
deolaratioD that he is the lawful holder of the 
gaddi. (Chamier and Mulliclc, JJ.) LACHMAN 
LAL PATHAK V. BALDEO THATWABI; 

8 Pat. L.W. 136 = 42 I.C, 478 = 
2 Pat. L,J, 70S = (1918) Pat. 50. 

Religious Question. 

———S, B—Religious Question — Court 
cannot decide. 

The protection of the law in religious matter! 
is confined to the protection of religious pro¬ 
perty or religious office. The Court will not 
decide mere question of religious rites or oere- 
monies nor will it pronounce on any religious 
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P. CODB (Y of 1908), S. 9—Rellgioao 
Qnettlon, 

doctrine if it is not neoessary to do so in 
determining rights to property. 6 B. 80, foil. 

{Marten^ J.) THE Advooatb-Genbrai:i of 

BoaiBAY V, YuSUFALIiX Ebbahim, 

24 Bom. L.R. 1060. 

^— ;Si 9—Religious question—-Right to be 
carried in palanquin — Jagadguru, 

Pl£f *s suit for a declaration that he, as a 
Jagadguru has a right to be carried in palan¬ 
quin on certain days through public streets 
and for iojunotion restraining the deft, from 
obstructing him in the ezerciBe of his right, is 
not maintainable. Civil Court will not decide 
disputes as to precedence or privileges between 
purely religious functionaries, {Macleod, 
0,J. and Fawcett, J.) Andaniswami o. 
Totadswami. 45 Bom. 990^60 l.C 907» 

23 Bom. L R. 75. 

———S. 9—Religious question—Question of 
orthodoxy—Civil Courl*3 jurisdiction to try^ 

The determination of question of orthodozy 
is not within ihe province of Civil Courts 

lOrmond and Twom^y^JJ.) Maung Ohity 
MAUNQ V. Ma Yait. 37 1 G 780 = 

10 Bur, L.T. 194. 

Right to ofSce. 

-8. 9— Right to offlce — Honorary office 

—Suit tor declaration—Mainlamability, 

A plaintiff suing for a declaration that he is 
the Honorary Secretary to an Association and 
that a resolution dismissing him from that post 
is null and void, is bound to satisfy tba Court 
that the suit is one oonoerning the right to an 
office within 8< 9, C.P. Code and also that what 
he seeks to enforce by the suit is bis right to a 
certain "legal oharaoter** within 3. 42, Specific 
Relief Act. Where the plaintifE’s services ace 
voluntary and gratuitous and where there is no 
question of any oontraot between him and the 
Assooiation, the Civil Court has no iarisdiotion 
to entertain that suit. {Chamier and Piggott, 
JJ.) Maharaj NaraYAN SHEOPURI V. 

Shashi shbkareshwar Roy. 

37 All. 313=>29 1 0, 83=>13 A.L J. 455. 

■ “ 8. 9 —Religious cffi:e —Upadbyaya of 

caste —Vfitti— Interference — Injunction, 

The right to officiate in a vritli as Upadh- 
yaya of a oaste and to receive the perquisites 
of the Vtiiti is immoveable property and the 
holder of the office is entitled to restrain inter- 
meddlers by an injaootion from interfering 
with the office. Acquiescence for ten years in 
'the interference would disentitle the plaintiff 
to the injunction. iMacleod, 0 J. and FawcetU 

J.) GIR JASHANKAB p MuRIiTDHAR. 

22 Bom. L.R. 1202 = 59 I 0. 271 = 

45 Boro. 23l< 

— ——S. 9—Right to offlce^Barher-^Right 
io officiate and to fees. 

Tne payments made to a vatandar barber for 
officiating at some ceremonies are not gratuities 
hut are oustomary fees well reoognised and 
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therefore he can recover ouetomary-^feeB from 
another barber who, without any right, peef 
forms them. (Shah and Crump. JJ.) Bhaqoji 

GAND RAUT V, BABU BADU RADBIC, ivh 

22 Bom. L.R. 410 = 57 I.G. 135=41 B, 7tl, 

— -8- 9—Right to office—Lecturership ^ 

University ^Rights of. ^ 

An honorary lecturership in a University is 
undoubtedly an office of oonsEquenoa but the 
fact that no areangementa are being made by 
the University for the delivery of such leotateg 
cannot be said to be an injury to the personal 
right of the leoturer. The fact of the lectucei 
having lectured during a part of a term does 
noli establish a continuing right to lecture. 
{Choudharp, J.) In the matter of A RAST)L. 

18 0. V N. 830 = 24 I.G. 401=41 Gal. 818. 

-7“®' 9 —to office — Ohatwtl^ 

Appointment of—Jurisdiction of Civil OcurtSi~s, 

(Per Fletcher, J.) Appointment to the ofBoe 
of Gh^^wal or Digwar is a matter for Govern¬ 
ment, i.e.t ezacutive authorities, so that Oitil 
Courts oannot interfere to reinstate a ghaUodX 
dismissed by police authorities nor in favdnr 
of one who has never been appointed as snob.; 
{Fletcher and Cka'terjee, JJ.) Hbmbndba 
NATH ROY V. UPBNDRa NARAIN ROT, 

23 I.G. 819 = 18 O.W.N. 1036; 

- ——8.9—Right of office—Obamara—Eight 

to skins — Service—Right to sue. 

The Civil Court oannot entertain a suit by il 
chamar that he is entitled to the skins i^.of 
animals dying in a private institution known 
as goshala but he oan bring pressure on the 
manager through the proprietors to reinstate 
him or to get a fresh manager appointed, 
(Kensinglon, J.) Eanhiya v. Sbwa. 

4 P.L.R. 1912 = 13 1 0. 108= 

226 P.V.R. 1919; 

-— S. 9 —Right io office—'Dharmakarta^ 

— Meaning—Dtclaration os to performance <4 
duties of office—Power of Civil Court, ^^ 

In the ordinary legal phraseology of religions 
institutions, the word * Dharmakacta ’ means 
nothing more than a trustee ; but it is some¬ 
times used in a limited sense and the designat- 
ion is. by force of immemorial custom, given to 
a particular functionary entrua^d with certain 
rights and duties. Civil Courts are oompetent 
to give a deolaratiou that a certain person le 
competent to perform the duties of an office. 
Power of Dharmakarta to fine an inferior spiri¬ 
tual dignitary should be strictly made out and 
proved and not merely presumed from his posi* 
’tion and Civil Courts are oompetent to call in 
question the propriety of any such fine and 
to direct refund of the same. IWhitSt O.J, 
and Api ng, d ) PEDDA JlYANQAR YABU V. 

Mahant of Tibupathi. „ 

21 M.L J. 730 = 10 M.LY. 18^ 
11 I.G. 175 = (1911) 2 M.W.R. m 

———8, 9— fitgAl io offleeSuit fort 

The right to hold a oertain office in a 
place at a certain eeaaon of the yeir Mtiflti 


889h 


CIVIL DIGEST, 1911—1933. 




Q. 9 . OODI (y of 1908), 8. 9-Rlght to offloo. 

opon Ike holdei ol that right, a legal oharaoiec 
80 as io enable him to bring a suit to maintain 
snob a right under 8. 9, Q.P. Oode. But the 
right to enter a diaoiple's house when oalled by 
him is moi a right to enter upon it as of right 
though not oalled and does not create any legal 
oharaoter to maintain a suit (or a deolaration 
of such a right. (Boa and Jioala Prasad, JJ.) 
Hibba PAKDBY V. Baohu Pandb. 

1 Pat. L.J. 881-35 l.Q. 848- 

3 Pat, L.W. 890. 

-Right to vorship. 

— -8. 9~Right to worship—Right to carry 

processions through public streets, 

A suit to establish the right to worship in a 
temple aooording to the worshipper's belief is a 
suit of oivil nature within 8 9. The right to 
conduct religious prooessions in public streets 
is a light inherent in every person provided be 
dooB not invade the rights of property enjoyed 
by others or cause a public nuiaanoe or interfere 
with the ordinary UFe of the streets by the pub* 
lio and subject to such directions or prohibi¬ 
tions as may be issued by the Magistrate to 
prevent obstructions to the thorouchfare or 
breaches of the public peace. {Shah and 
Hayward^ JJ.) Waman BaIiVaNT KASHIK^R 
V. BABU HaBBHAT SHBTB. 44 Bom 410=» 

86 I.C. 419-32 Bom. L.R. 807. 

-— 8 . 9~Right Jo worship or perform 

festival. 

A right to worship is a civil right with some 
emoluments to the worshipper and can be en¬ 
forced in a Civil Court, The amount of emolu¬ 
ments is insignificant. A person who has 
acquired or ezeroised a right to perform oertain 
festivals hereditarily, can ask for a deolaration 
of bis right, if it is negatived by anybody. A 
dharmaharta cannot however, ask such a person 
to contribute for a festival on a grander scale 
than what that person is able to do. (Se&A'iciri 
Aiyar^J,) KADIBVBIiO Chbtti v NANJUN 
DAIYBB- 35 1.0, 88 — 8 L,W. 512, 

Small Cause Suit, 

-8. 9—Small Gauss Suit—Jurisdiction 

cf District Cout 1. 

The section bars the jurisdiction of the 
District Court in all oases of a nature oogniit* 
ble by the Small Oeusa Court. As regards such 
oases, the Dibtriot Court is not the pnnoipal 
Court of original juriediotion and therefore also 
for the purposes of S. 196, Cr.P, Code. (Bos, J.) 
BAKHDSO 6INGH tl. DISTRICT MAGISTRATE 
OF MUBAFPABPUB. 38 I G 754 — 

18 Qr. L.J. 370-2 Pat. L.J. 1. 

Special Jarisdlotion, 

B. 9 — 8pf dal jurisdiction— Statutes — 

Jurisdiction of Owii Courts—Ouster- 

Ttae jurisdiction of the ordinary Courts is not 

ousted whan anew duty or cause of action is 

created by statute prescribing a special juria- 
dletlos out of the oonrso of Common Law. 


0. P. OODE (Y of 1008). 8. 9— Slatiitory Body. 

(Aplinp and Spencer^ JJ.) Kama Aitab v* 
Vbnkatabaha aiyab. 12 I 0. Z±0^ 

(1911) 3 M.W R. 841, 

Special Tribunal, 

-S. 9—Special tribunal—Jurisdieliofi 

of Civil Courts when barred. 

Where the duty of deotding disputes between 
subjects and the Crown is oast upon a special 
tribunal by the Legislature, the tribunal so 
constituted must aat in good faith. The 
decision must come to, in the spirit and 
with the sense of responsibility of tribunals, 
whose duty it is to mete out justice. If the 
tribunal comes to a oonolusion after due 
inquiry, then the jurisdiction of the ordinary 
Oivil Courts is barred and its deoiaion is final. 
But if the oonolusion is come to without any 
sort of enquiry and without an opportunity 
being given to the parties to be heard, the 
jurisdiction of the ordinary Oivil Courts is not 
to be taken away* 3 Bom. 814. (1911) A,0. 
179, (1916) A. G. 130, ref, iHeatm attd Hay¬ 
ward, JJ.) Ganesh Mahadeo t>. Sfobetaby 
OP State, 43 Bora. 321 = 49 1 0. 427 — 

21 Bom. L.R. 27. 

Staiatory Body, 

-S. 9^8tatuiory body — Land acquisi¬ 
tion case- 

Where powers are given to a public body 
of acquiring property for purposes of an Aot, 
misuse of the powers by attempting to acquire 
land not in furtberanoe of the objects of the 
statute but for the purposes of ezaotiug ezemp*. 
tion fee from owners is aotiooable io a Civil 
Court, (Lord Parmoor.) TRUSTEES FOB THE 

Improvement op OArcuTTA v chandba 
EaNTA GHOSB 47 Cal. 500 = 47 I.A, 48 — 

24 C.W.N. 881-31 C L J. 65- 

2 U.P L R 98 <P.O.)- 
86 I C. 32-18 A L J 621- 
22 Bora. L.R. 886 = 38 H L J. 811- 

11 L.W. 866. (P.O.) 

[Affirmiog 44 Cal 219-21 G W N. 8- 

3S 1 G. 749= 24 G.L J. 246. 

-— S. 9— Statutory body — Jurisdi'*.fion of 

—Civil Court—Acquisition of land by Munici' 
pality — Calcutta Munictpzl Act {II of 1899), 

Where the Oorporation of Oaloutta refuses to 
admit the owoei's right to oompdosation on the 
I ground that tbe building was ereotod after 1863 
and proceeds todtraolisb it, the Civil Court has 
jurisdiotioD to entertain a suit for a deolaration 
that tbe owner is entitled to oompensatlon, 
(Lord Chanc Uor-) JOSEPH v CorpOBatiOR 
op Calcutta. 4* Cal. 87= 43 I.A. 248 — 

20 M L T, 883 = 18 Bom, L R. 878- 
24 G L J. 498-11916) 2 M.W.N. 544 — 

36 I G 912-21 C.W.N, 194- 

5 L.W. 198-32 M L J. 631 (P.C.). 

8 9 —Statutory tody—Discretion given 
by statute—Arbitrary exercise — Court’s posoer 
to interfere* 

Tbe disoretton given by 8. 4 of the Pnblio 
Service Superannuation Aot of 1903 (New Boath 
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C« P. CODE (y oM908>, S. 9—Statutory Body. 

Wales) to fix the gratuities of retiring publio 
servants is not an arbitrary dieoretion but a 
discretion to be exercised reasooably, fairly and 
justly ; and where it is plain that the award 
of gratuity was intended to be unreal and 
nnsubstantial, though made under the 
guise of exeroising discretion, in that the 
Board threw in only a farthing for each 
year of service after a certain period, in 
the oaloulation of the gratuity. Held, 
that it was, at best a colorable perfor¬ 
mance and tantamount to a refusal by the 
Board to exeroise the discretion entrusted to 
them by Parliament, The award was set aside 
and the claim decreed. (Lord Macnaghten.) 

Lesdtb WiTiBIams V. Kains Thomas Giddy. 

15 G,W,N. 669 = 21 M L J. 641 = 
11 I.G. 509 = 10 M.L.T, 288 (P.G.). 


-8. ^^Siatutory body—Chairman of 

Municipality^ 

A suit for injunction by a voter against the 
Chairman of Municipality for his refusal 
to insert his name in the register of voters on 
a technical ground is maintainable under G.F. 
Code, 8. 9, Sp. Rel. Act, S. 42 and Bengal 
Municipal Act., 8. 16, pro. 2. (Teunon and 
Netobould, JJ.) MOIiliA ATAUB HUG V. 
CHAIRMAN OF MANIKOTTABBA MUNIOIPA- 
BITY. 24 C.W.N, 969 = 57 I.C. 960 = 

48 Gal 378, 


Statutory body—Appointment 
Temple Committee^Power to 


-S. 9- 

of trustee by 
question. 

The Civil Court oan question the appoint¬ 
ment of a trustee by the Devastauam Commit¬ 
tee, if it is not made reasonably and in good 
faith, 38 Mad. 1176, (1916) M. W. N. 280 ; 
Sd9 Mad. 534; 21 Mad. 179, rel. (Abdur Rahim 
and Spencer, JJ.) SUBRAMANIA PiBBAl v. 

Krishnaswami Somoyajiar. 

42 Had. 668 = 26 M.L.T 143= 
53 I.O, 603 = (1919) H.W.N, 522. 

- S. 9 —Statutory body-^SuU against 

President of Madras Corporation—Order Pre¬ 
sident to demolish building—Suit for injunc^ 
llQfi — Maintainability — Mandamus-^ Madras 
City Municipal Act, S, 281, 

The Civil Courts have power to entertain a 
suit against the President of the Madras Cor¬ 
poration for an injunction restraining him 
from demolishing a building under 8. 287, 
cl. (2) of the Madras City Municipal Act. When 
a right and an infringement thereof ^ate alleg¬ 
ed, a cause of aotion is disolosed. and unless 
there is a bar to the entertainment of such a 
suit the ordinary Civil Courts are bound to en¬ 
tertain the olaim. The Standing Committee 
of the Madras Corporation is not an independ¬ 
ent body authorised to settle finally disputes 
between the tax-payers or house owners and 
the Corporation whose members they are, and 
of which they form part and they cannot be 
treated as a special tribnnal constituted to de¬ 
cide claims between the house owners and the 


G. P. CODE (Y of 1908), S. 10, < 

Corporation under 8. 28 of the Madras Munioi- 
pal Aot so as to oust the jurisdiction of the 
ordinary Civil Courts. iBenson, O, G. J. and 
Sankaran Nair, J ) VABBI AMMab v, COR¬ 
PORATION OP Madras, 38 Mad. ,41 = 

28 H.L J. 631 =>12 M.L.T, 469=: 
18 1,0. 971 = (1912) M.W.M. 1162. 


Volantary Offerings. 

S. 9—Voluntary offerings—Dignity 


Suit in respect of—When cognisable. 

The Civil Courts have no jurisdiction to en¬ 
tertain suits for mete dignity, without any 
oivil right or any office in the nature of pro^ 
petty. Suits to olaim the profits arising oqt 
of voluntary offerings made to the chief priest 
cf a community by the worshippers of saints 
or by votaries, partake of the nature of those 
for mere dignity. iChandavarkar and Bat* 
chelor, JJ ) NARIDDIN SAHEB V, ABAS BAVA- 
8AHEB ZARI. 

16 1 0. 338 = 14 Bom, L R. 578, 

•S. 2—Voluntary offerings—Suit by co- 


sharer for share of offerings of a temple 
Maintainability of, 

A suit (oc definite amount due to plaintiff as 
a oo-sharer of the offeiing of a temple (birt) 
realised by the deft, is maintainable in the 
Civil Court, 26 Cal. 356 and 16 W.R. 531, diat, 
(Scott-Smith and Broadway, JJ.) GANGA 

Pershad V, Megh Raj. 26 P R. 19^9 = 

51 I.C. 286 = 70 P L.R. 1919, 

- B,.9—Voluntary offerings—Suit for. 


Unless there is an express oontiaot to make 
a refund, no suit lies for the reoovety of a 
voluntary offering if that suit is based on mete 
custom. 2 W.R. 69, foil, and 20 All. 234, ref. 
to, (Roe and Jwala Prasad, JJ.) HlRA PAN- 
DEY V, BAOHU Pandey. 1 Pat. L.J. 881=* 

36 I.G. 846 = 2 Pat. L.W, 890, 

S. 10—Same plea — Deft, sued as Adir 


in former suit—Subsequent suit by former 
defendant as creditor—Stay, 

Where a decree is obtained against a defend¬ 
ant as heir of the deoeased and there is . fin 
appeal pending against it during which the 
deft, sues plfi- as creditor of the deceased for 
dower debt and raised the same plea as was 
raised in the previous suit, the Court oan stay 
the later suit. (Piggottand Walsh, J.) WAHID* 
UNNISSA BIBI V. ZAMIN ABI SHAH. r 

42 All. 290=.89 I.C. 89 = 18 A.L.J. liB. 

» 

-8. 10—Execution proceedings^ffresh 


suit—Bar, 

% 

In a suit by the plff- for redemption, plff* 
got a decree and obtained possession of plots A 
and B. On deft.’a objections in exeoutmn it waj 
found £ind held that plff. was only anwUeS 
the plot A and not to B. Plff, brought a irep 
suit for the reooovary of plotB. 
matter was res judicata, (Griffin, J.) 



GAJADHBR BlNGH, V, GIRDH^HjAL. ^ 

iO'1.0, lov, 
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€, P. QODB (V 6f 1908), B. 10. 

— 8. 10 — Interlocutory orders can be 
passed notwithstanding st >y of 

NotwitBsUnding an oraer staying suit under 
B. 10 inteclooutory orders auoh as orders (or 
teoeivei lor an injanotion or attachment be¬ 
fore judgment could be passed. [Maoleod, G.J. 
and Sbnajid. Pannaji. 

23 Bom. L R. 1228 = 46 Bom. 431 = 

64 I.O. 680 = 1922 Bom. 276, 

’—8, 10— jMriadiction of High Court — 
Ordering party not to proceed with a suit in 
another Courts 

Before an order staying a suit can be made, 
there must be substantial identity between the 
matter in dispute and in the matter of parties 
•in the earlier and later suits. The High Court 
on its original side has power to issue an in- 
Janotion restraining deft, in a suit before the 
High Court from proceeding with a suit insti- 
tnted by him in a moffusal Court in such a way 
as to delay or embarrass the trial of the suit 
in the High Court. (Heaton and Martin^ JJ.) 
MUIiOHAMD n. Gllili & OO. 

21 Bom. L.R. 953 = 53 I.Q, 518 = 

44 Bom. 283. 

. ..8, 10— Matters in issue -^Parties — 

df^erence in. 

8. 10 cannot be applied, if the matter in issue 
is not the same in the two suits and the par¬ 
ties do not fill the same legal position in two 
suits, (Batchelor and Boe, JJ.) NABSlNGJl 
V, RANOHOD BHAI. 

9 1.0. 929 = 13 Bom. L.R. 109. 

■ -— 8. 10- Stay of suits—Connected suits 

•^Appeal, 

B. 10 of the O.P. Code does not apply unless 
the previous suit is before a Court which is 
competent to grant the relief claimed in the sub- 
sequent suit. A landlord instituted two suite 
for oesses against the tenants and obtained a 
decree whioh was appealed against by the ten¬ 
ants. Pending the appeal, the landlord brought 
a suit for rant against the tenants for a sub¬ 
sequent period and the tenants applied for stay 
of the suit pending the decision of the appeals. 
Held that this was not a case to whioh B. 10 of 
the O.P. Code applied. {RankintJ,) CHOW- 
DHUBY JAUINI NATH MUIililCK U. MlDNA- 
|>ORB ZBMIMDABI OO. 27 0.)V.N. 772 = 

75 I.O. 231 = 1923 Gal. 716. 
- S. 10— Appeal—Pendency ofi 

8. 10 is no bar to the trial of a suit for rent 
{or a period between the present and previously 
instituted rent suits. The expression ^'matter 
in issue” in 8. 10 refers to the entire subject in 
ocmtrovei^By .. between the parties. 8. 10 prevents 
Courts of oanourtentjuriadictioa simultaneous¬ 
ly trying two similar suits in respeot of the 
hame matter in* isske. Appellate stage of a 
suit is for many i^f^oseA deenled only a oon- 


0, P. CODE (Y of 1908), B. 10, 

tinuation of the suit below. 18. M.L/P. 400, ref. 
(Mookerjre and Ouviing, JJ.) BEPIN Behabi 
MOZUMDAU V. JOGENDEB CHANDRA GH08H. 

36 I.O. 641 = 24 O.L J. 514. 

-S. iO—Duty of Court to stay trial — 

Inquiry into merits 

Under B. 10 a Court has no jurisdiction to 
decide the question oi res judicata. T'be only 
jurisdiotion is to stop the new suit if it finds 
oircumstanoea warrantiog such procedure. {D, 
Chatterjee and Chapman, JJ.) SIVapbasad 
Ram V. Trioomdas. 27 I.C. 917 = 

42 Oaf. 926. 

-S, 10 and 0, 23, R. 1 — Suit withdraion 

with liberty on payment of costs—When with¬ 
drawal becomes operative 

When leave is given to withdraw on pay¬ 
ment of oosts, they should be paid at ouco, for 
until they are paid there is not withdrawal. 
(Jenkins, O.J, and Woodroffe, J.) SADHU 
Chaban TEWARI V. Baikunthanath 
MaoAK, 23 1.0. 210 = 19 O.L J. 529. 

-S. IQ^Parinership suit—Deposit brj 

one partner—Suit for dissolution—Suit between 
partners when maintainabU, 

Pending a suit for dissoluCioa of a partner¬ 
ship, plfi., a partner sued for recovery of his de¬ 
posit from the firm, less his share of the liabili¬ 
ties. Hefd, that the suit was barred by 8. 10 
as the matter in issue in the suit was direotly 
and substantially in issue in the previous suit, 
(Carnduff and Chapman, JJ ) Mohadbo 
Pbasad V, Gajadhar Prasad. 

16 I.O. 459 = 16 O.W.N. 897. 

-S, 10— Order refusing stay—No re¬ 
revision. 

An order under Sec. 10 for stay passed is not 
a decision of a case within the soope of 5, 115, 
C. P. Code, (^artineau, J,) THE Firm OF 

Ishab Das Dharam Chand v. The Pibm 
OF Buta Mad Durga Das. 

67 LG. 870 = 4 Lah. L J. 425 = 1922 L. 34, 

-S. 10 — Applicability, 

8. 10 of the Code does not apply unless every 
matter in dispute is direotly and substantially 
in issue in the two suits and the parties are the 
same. (Martineau, J.) Bishen Dbvi v, 
BlSHENCHAND. 61 I.C. 830. 

-S. iO—Concurrent jurizdiction — Neces¬ 
sity for. 

To attract the operation of 8. 10, O.P. Code 
the suits must be pending in the Courts of oon- 
ourrent jurisdiotion in the sense that the suit 
to be stayed could bo tried in the Court in 
whioh the first suit was instituned, 37 I.C, 510, 
ref. iBrdadway. J.) Patra MAD & SONS v, 

Raj Narain & Co. 

83 I 0, 467 = 114 P.R. 1,919. 

-^8, lO—TriaZ in contravention of — Not 

a nullity. 


895;» 


CIVIL DIGEST, 1911—1933. dOGkf 


a. r. CODE (V of 1908), 8. 10. 

A deoree passed ooutrary to the provisions of 
S. 10 is not a nullity and cannot be disregard¬ 
ed in 6:reantion proceedings. (Scoa-Smtfh, 

J.) Sheopat Rai u. Wabak Ohand. 

22 P R 1919=*-46 10. 419» 
^ 42 P L.R. 1918=^98 P.W.R. 1918. 

-B. 10 —Applicabilifp of, 

8. 10 does not apply where the previously 
instituted suit is pending in a Court having no 
jorisdiotion to try the same, (BaCiigan, J.) 

Jahangir Binqh v. Hira. 

157 P.W.R. 1914»26 1.0. 282» 

283 P.L.R 1911. 

—-S. 10— of suU —Sttrt not between 

the same parties--Common queaiicns, 

B. 10, C.P. Code does not authorise the stay of 
a subsequently instituted suit where the prior 
and the subsequent suits are not between the 
same parties or between parties under whom 
they or any of them claim, litigating under the 
same title, even though the two suits involve 
some common questions. 42 A. 990 ; 42 0. 926, 
Ref. fO^Oers, J,) RAMAKRISHNA PlLI^AI tJ. 
EBISHNaBWAMI PUiIiAi. IS L W. 667» 

68 1.0. 167= (1922) M W N. 821» 

1922 Had. 821. 

-S« 10—Gtap of suit~~Common issues^ 

Same paf ties. 

An applicant under 8. 10, C.P. Code, for stay 
of a suit is bound to thow that the " matter in 
issue ” in the suit is directly and substantially 
in i£8ue in the previously instituted suit. It is 
not Bufdotent that there are some issues 
common to the two suits. The matters in 
issue in the two suits must be identical. The 
Court cannot apply 8. 10 where the determina¬ 
tion of the two suits depends not merely upon 
the decision of the common issue but also of 
other and entirely different issues. 24 O.L.J. 
614 foil. (Venkatasubba Bao, J.) KOTA Bbee- 
BAaiUIiU V, EOTA Bbeeramudu. 

IS L W. 646 = 70 I C.682» 
31 M.L.T. 360 H O. = 1922 Mad 304. 

-S. 10—Scope of, 

B. 10, does not make the trial of the later 
suit without jurisdiction unless it is between 
parties under whom the parties in the earlier 
soit claim litigating under the same titlei 
{Oldfieid and Sadasiva Aivar^ JJ.) Bada- 
QOFAGHARIABn. BAMA TIRUMAIiA CHaRIAR. 

81 1 0 26. 

- ^^8. 10 andO. 41. R. 22—Appeal--Pre- 

piously instituted suit pending—Subsequent suit 
to be stayed. 

When an appeal has been preferred from a 
decree in a previous suit, the Court shall stay 
proceedings in a subsequent suit dealing with 
the same subject-matter till the appeal is 

decided. (Seshagiri Aiyar, J ) Obinnakabup- 
PAN CHETTY V, Mbtappa Chettt. 

18 M.L T. 400 = 30 I 0. 788= 

(1918) M W.N. 814, 


0. P. CODE (Y of 1908), 8. 10. 

— -8 .10—Roope of, 

8 . 10 bars only the trial of suits and in thiic 
there is no diSerenoo between the old and new 
Codes, iSeahagiri Aiyar, J.) VbnsatBSt ' 
WABA AIYaR V, CHBBB8BRI MADATHIli!** 

Ravunni Nair. 

27 M.L.J. 408=29 1 0. 997- ^ 

(1914) M.W N. 740;^ 

- 8, 10—Concurrent furiedieiion-^Statf- 

order, 

Gonourrent juriadiotion of both Contta ia an- 
easential requiaite fora atay order nnder S. l(h 
11 All. 148. loll. 4 O.Ii.R. 383 ; diet. (murat‘ 
A. J, 0.) QOFIKISHAN V. PADMaBAJ. 'c 

37 I.C. 810=>ia H.L.R. 171.. 

J, 

-8. iO-^Appeal—Pending before Pripg^ 

Council, 

For the validity of an order for stay of 
subsequentisuit, on account of pendenoy of ai|^ 
appeal before His Majesty in Council, some;, 
matter must be common in substance and^ 
directly in issue in both the suits or the appe^ 
and the subeequent suit, without any leferepot 
to the nature of the relief olaintcdi Plaintii^ 
got a decree for joint poesession with the defend- 
aats who appealed to the Privy Oounoila Plffs* 
then sued them for profits in the Bevenae 
Court, where also question of title was raised* 
Held, that the subsiquent suit could be stayed' 
under 8. 10. (Lindsay, J. O.) WAHID 
HASBAt AIiI. 28 0,0. 214 = 7 O.L J. 820— 

88 I.G. 629 = 2 U P.L.R. (J. 0.) 166«. 

— — 8. 10— Parallel suite-stay, I, ^ 

The faot that the result in the subsequent 
suit, will be largely affected by the decision m< 
the previous suit, still pending, is not. suffioient 
for the application of 8 10, O.P.O. ,S8iuapi^ 
J.O. and Daniels, A.J.C.) BITad BinoH p, 
SlTIiA DAKHSH SINGH. 80 l O, 219- 

6 0 L J. 99; 

-8. ±0— Appeal—Disputes to be andsnfiK 

ca I, 

• » 

To attract 8. 10, C. P. Code, every matter 
in dispute should be directly and eabst^ntiallj 
in issue in the two suits. A suit for arrears of 
pension (or a subsequent period was notsta;^' 
pending a Privy Council appeal between ,tlia 
parties against the decision in a former suit foi' 
persioD for an earlier period, li All* 148; diet, 

24 C.L.J. 614. rel. (MuHi'^hand Jieala PrdsaSi 

JJ.) Kebho Pbasad Singh p, 8hiya BabaH 
liAD. 4 Pat. L.J, 887 = 91 1 0. 86- 

1919 Pat. 284* 

———a, 10—Burden of proofs 

The onus is on the deft, to produce such docu¬ 
ments as will satisfy the Court that the oast’ 
comes under S. 10 of 0. P, Oode. ^ iChamleTk 

0- J. and Boe, J,) Akbab EamahRban r. 
8 BBQ PaBASHANIiAIj. 89 I 0. 908— 

8 Pat. L.«. 887. 

' 8.10—'Having /urisdfclicn 0 §remt 
the relief claimed*—Meaning of, ^ ^ 
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0. C. OODB vV of 1806), B. 10* 

Tho wotdB “ Ocuit having jutitdlotion to 
grant the relief claimed in B. 

have no tefetenoB to territorial lunediotion. The 

rale as to stay of suit, though baaed on prinol- 
plea Bimilat to thoee underlying the rule ot rea 
jt»diea(a ia not part of the rule of res ludtcaia* 
It ia further intended to save inoonvemenoe to 
partiee of litigating over the same matter m 
two places especially when the two are 

far apart, (Ttoomep, C.J. 4o' 

^ 57 1,0. 904»10 L B.R. m. 

__B, 10—Sfap of suit—Cowrf having 

/uriadietton to grant relieU 

Pot a stay of a suit under B. 10, 0. P. 
identity of the relief is no longer essential, n 
the matter in issue in the two suits is the same, 

the latter suit must he stayed 
to the relief sought. The words junadiotion 
to grant the relief claimed ’* do not mean terri¬ 
torial iurisdiotion and the latter suit must be 
stayed, if the matter in issue is the same as m 
the first suit, although the Court in which the 
first suit was instituted, has no 

diction over the subject-matter of a 

(Ttoomep, O.J. and Robinson, J.) M. cOQLiA 

V M. KHEMOA, ^ _ r rp QAo 

85 I.O. 254-12 Bur. L.T, 208. 


882 ^ 

1008). 8. 11—BdveM« 


_Ss. 10 and ±1^Applicability of—Mis¬ 
cellaneous proceedings—Law of procedure* 

The word “ suit ” in S. 10. 0,P. Code, inoludes 

appeals and misceManeous proceedings also. 

B. 141. O.P. Code, ia wide enough to make the 
provisions of B. 10, O.P, Code, apply to arbitra¬ 
tion proceedings One of the essential oonduions 

to attract the appHoability of 8. 10, O.P. Code, 
iSt that the same party must be concerned m 
both the proceedings or the parties under whom 
any of them claim, litigating under the same 
title. (JRo^inond, A.J.O ) In the watfer of 

PlBM OF JAINARAYAN BALU liAIi. 

66 LG. 796-1922 Sind 6, 

__B, 10- Quits—Application to file 

award* 

Applications to file awards, though not suits 
are governed by the same principles of general 
law as 8. 10. 29 Cal. 167 : 6 All. 267, Con. 
{Waley Cohen, A J.O ) MAC DONALD & CO, t. 
GBOBOE D’BMDEN. 

■ 9 LG, 707-4 S.L.R, 187. 

8 . 11 . 

ADVERSE FINDING. 

APPEALABILITY, 

APPLICABILITY AND SCOPE, 

Cause of action. 

CO DEFENDANTS. 

Competent court. 

Compromise or consent degree. 
Connected or cross appeals and 
suits. 

CO'PLAINTPFS. 

Directly and substantially in 

ISSUE. 

Execution prooebdings. 

Yol, 1—66 I 


c, P. OODB (Y of 
Finding. 

Sx parts DBOBBB. 

Fraud. 

Hbabd and pinadly deoidbd. 

ISSUE OP PACT. 

Issue op daw. 

JUDGMENT Tn Personam. 

JUDGMENT In Rem. 

LEAVE TO WITHDRAW SUIT. 

Litigating under the same titdb. 
Might and ought. 

Minor. 

MIBOELDANEOUS PROOEBDINGS, 

PARTIES AND REPRESENTATIVES, 

PLEA OF. 

PRIOR DECISION. 

REPRESENTATIVE SUIT. 

--B. 11 (Old Section 12). 

See also C. P. OODE, O. 2, R. 2. 

Adverse Finding. 

__S. 11—Adverse finding—Res jadioata. 

Ad adveise finding against the defendants in 
whose favour a decree is passed will not sustain 
a plea of res judicata but will lay onus on them 
of displacing the finding. (Lord Dunedin.) 
MiDNAPUR ZBMINDARY OO., LTD. V. NaRA- 
VAN ROY. 48 Cal. 460 = 14 L.W 266 — 

30 M.L.T. 279 = 64 I.G. 281- 
48 l.&. 49=1922 P 0. 241 (P C.) 

__S. 11—Adverse finding—Decision in 

spite of finding. 

The bar of res 7 Md«ca(a is not applicable, 
though no doubt the issue as to the ouston 
ezolusion of females from inheritanoe 

heard and decided, it was not finally decided, 
beoause it was not necessary for the decision 
whioh the Court came to, i.e., diemissal of the 
suit, and the plaintiff, had no opportunity of 
appealing against the Court's finding on that 

isBUOl (ikfflcl6odi C Jf Qfid S6(il0fi% Ji) BAI 
HATHI V. NarSHI Duddabh. 44 Bom. 821- 

55 1,G. 322^22 Bom. L.R. 64. 


for 
L of 
was 


S. Adverse finding— Collateral 
issue—Decision not res judioata. 

Where in a suit for ejectment and arrears of 
tent, the suit was dismissed on the ground that 
the defendant was a tenant from year to year 
and no notice to quit was served on him, the 
decision on the nature of the tenancy is not res 
judicata in a subsequent suit where defendant 
sets up a permanent tenhnoy. Per Beaton, 3• 
—Where a finding is followed by a result whioh 
would equally follow from something essen¬ 
tially different, then it cannot be supposed that 
finding is a final decision. It ia merely an 
expression of opinion and nothing more. Per 
Pratt, J.—The question whether an issue was 
subsequently raised and decided is one of faot* 
Although no rule of general applioation can be 
laid down, yet when a decree of the Court is 
not based upon a finding but was made in 
spite of it» that finding cannot be res 7udicata, 

(Heaton and Pratt, 

DAYARAMA. 48 Bom, ^ ^ 
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0. P. CODE (V of 1908), S, 11—Adverse 
Finding. 

.,».M -—3, H‘^Adv$r$€ Hfiding—^Decisiof^ not 
tmbodied in decre^^lssue not material. 

The plfl. sued in 1910, to eject the deft, from 
oestain landSi praying that the mulgeni lease 
executed by a predeoessor-in-title of his was 
invalid and not binding on him, and that the 
plff. was entitled to evict that deft, as a yearly 
tenant. The Ooutt decided the first point in 
the plff.'a favour ; but held that for want of 
notice the plff. was not entitled at that stage to 
evict the deft* After due notice was given, the 
plfi. again sued the deft, in ejectment. The 
deft, cannot plead once more the mulgeni lease 
in his favour, as the defence was barred by res 
judicata, (Beaman and Heaton, JJ.) Mota 

HOIilAPPA V, VlTHAIi GOPAIj HABBU. 

iO Bom. 66a-i86 I.O, 7d»i8 Bom. L.R. 712. 

———S. 11— Adverse flnding^Decree in 
favour of party^Effect, 

Where a decree is one of dismissal in favour of 
the defendant, but thereis an adverse finding 
against him on one point, he bannot appeal and 
there is no question of res judicata. Gases 
where a decree is based on two grounds either of 
which is sufficient to support the decree, stand 
on a different footing. (Chatterjee and Pearson, 
JJ.) Bajendba Eishobe Ohoudhubt V. 

EUUUD BAN MABATA. 67 l.C. 271 = 

1928 Gal. 297. 

—B. 11—Adverse finding ^Finding un¬ 
necessary for decision^No right to appeal, 

A judgment* debtor cannot appeal from an 
order dismissing an application for the execu¬ 
tion of a decree by reason of the decree-holder 
having failed to fulfil a condition as to the 
execution and registration of a lease in favour 
of the judgment-debtor. In order to give the 
judgment-debtor a right of appeal, the finding 
must be one that would operate as res judicata, 
(Fletcher and Cuming, JJ.) Hazabi Lalv. 
Adap SUNDABI DASI. 53 1.0. 588. 

——8. ll^Adverse finding—Decision in 
spite of—Not res judicata. 

The findings in favour of the plff.'s title in 
prior rent suits could not operate as res judicata 
on the question of the plff.’s title as the decrees 
in rent suits were not based on those findings 
but were passed in spite of those findings. 13 
Oal. 17 ; 18 Oal. 647 ; H Oal. 301, rel. (Neto- 
houtd and Panton, JJ.) Manindba Chandba 

NANDTV* PANOHANAN BANDHOO. 

49 I.G. 248. 

- 8. it—Adverse finding—Finding not 

incorporated in the decree and not the basis of 
(he decree. 

The finding upon a stray point not forming 
basis of a decree and not entered in the decree 
so as to admit of an appeal by the party aggriev¬ 
ed, cannot be held as finally deoided and to 
operate as res judicata, (Chaiterjee and Beach- 
cro/f, JJ.) Faziii t). Habi Eishobe Ghae- 
KBAYABTHl. 88 I.O. 620. 


C. P. CODE (Y of 1908). 8. ll~Ad,eMe 
Finding, 

The plff. brought an enhanoement suit 
against the deft,—his tenant. The deoision was 
that the plff. had the tight to sue for enhanoe¬ 
ment, but the rent being equal to that paid by 
the adjoining tenants could not be raised. The 
plff. again sued for onhanoement of rent. Held 
the deoision was not res judicata and did not 
debar the deft, from objecting to the deoision in 
the first suit as regards the plff.’s right to bring 
the suit. (Harrington and Mookerjee, JJl) 

Parbatty Dbbya t). Mathura Nath 
Banebjee. 40 Oal. 29«16 O.V.N. 877»> 

18 10. 488»16 0.L.J.9, 

-S. i±—Adverse finding—Appeal-^Oo- 

defendant, 

A deoision in a former suit is not res judicata 
unless it was necessary for the decree in that 
suit. A decision as to the rights and liabilities 

of the defts, infer ss operates as res judirafa and 

bars further litigation* But if the decree in the 
former suit had been simply one dismissing the 
suit, without any decision on the merits, the 
deoision would not be res judicata, (Chtvis, 
A.O. J.) ABHB SINGH t). BlNODE DAL. 

2 Lah. L J. 608. 


" , S. H —Adverse finding—Decision in 
spite of—Not res judicata. 

Where a finding has been arrived at on a 
matter which is not necessary for the disposal 
of the suit and it is not made the basis of the 
deotee, which is given in spite of it, the matter 
oannot be said to have been substantiaUy in 
issue between the parties and consequently the 
finding oannot operate as res judicata in a 
subsequent suit. 11. Gal, 301 ; 18 Gal. 647 ; 40 
Gal. 29 ; 17 M.L.T. 85 ; 2 Pat. L.J. 169. Ref 
For a matter to be in issue under 8. 11, it is not 
necessary that an express issue should be framed 
on it but is sufficient if a deoision about it is 
necessary for the decree. A finding on a ques¬ 
tion in an appealable suit when the decree is in 
favour of the party against whom that finding 
is given, is not final so as to constitute res 
judicata under S. 11. (Ayling and Krishnan, JJ) 
MbethaiiA Veetiij Eaithbbi Ebbu Nam- 

BIAB V, NARIKOTT GHATHU NaMBIAB. 

28 M.L T. 66»9L.W. 84» 
52 1.0. 2S8»(19ig) M.W.N.a4. 


suit. 


8 . it—Adverse finding—Dismissal of 


———S. ±1—Adverse finding—Not appeai- 
abie—Effect of. 

The fact that a party against whom an 
issue is found has no right of appeal does not 
affect the rule of res judicata. Where a decree 
is not based on a finding on an issue but in 
spite of it there can be no res-judicaia. Where 
the finding on an issue is unnecessary but still 
it is embodied in the decree itself it operates as 
res'judicata. Where a judgment is based on 
findings on more than one issue but it is doubt¬ 
ful as to on which issue the final oonclusion is 
based, then the decision on all issues is res 
judicata. Where the deoision of an issue is 
neoessary but the party against whom the 
finding is made, could not appeal, as the final' 
decree is in his favour, the deoision on ttiat Issue 
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0. P. QODB lY of 1908). B. -.1—Adverse 

Finding. 

. is res fudioala. (Ses?»a{;iri Aiyar and Bakewell, 
JJ.) MUTHAYA CHETTI V, KANTHAPPA 
OHBTTI 34 M L J. 431 = 7 L.W. 482 = 

S8 H L T. 291 = 48 I.O. 975 

(1918) M W.N.334. 

8. 11 —Adverse finding-Appealability* 

A paely aggrieved by a fiediug iu the deoree 
iavoatable to him has no right of appeal, unless 
the finding is necessarily implied in the deorao 
and has prejudioed the party wishing to appeal, 
duoh a finding would not operate as res judi¬ 
cata, when the deoree is based on independent 
grounds and was not implied in the decree. 
(AftUng and Spencer, JJ.) Beoy. of State 
V* BWAMINADA GOUNDEN. 87 Mad. 23 = 

21 M.L.J. 917 = 10 M L T. 291 = 
12I.C. 167 = (1911) 2 M.W.N. 303. 

—-S, 11 —Adverse findings-^XJnnecessary 

findings* 

If a finding arrived at on a oectain issue is 
BUffioient to completely dispose of the case, 
other findings on other issues are not a final 
decision of the matter covnrod by them, and do 
not operate as res judicata, {Stuart and J^an- 
haiya Lai A.J.Cs.i Izzat-un-nissa Begam 
V Kaniz Fatima Begum. 19 0 C. 69 = 

36I.C. 643 = 3 O L.J. 677. 

-11— Adverse finding — Not rea 

judicata, if decree favourable* 

Where a point is inoidentaUy decided against 
a party, but the case is ultimately decided in 
his favour, he is not entitled to appeal against 
that decision and the finding on that point does 
not operate as res judicata in a eubnequent suit. 
{Tweedy^ 8,M* and Holms, J.IvI.) Jagannath 

1?. &UBAJ BAKSH 8INGH. 

SO 1,0. 502 = 2 0,L J. 386. 

■— — S, 11—Adverse finding — Decree in 
favour of parties — Appeal* 

Where the deoree is in favour of a party an 
adverse finding in the judgment would not 
operate as res judicata, for such a finding would 
not be open to appeal. (Roe and Ali Imam, JJ ) 

SHARFUNNESSA V. NAZNI KHANUM- 

44 l.G. 723=3 Pat. L J, 178. 

S. 11—Adoerse finding — Appealability, 

An unfavourable finding on a necessary 
point may be appealed against though the 
deoree is favourable and may constitute res 
judicata* (MulUck, J.) Raghunath v, Deo 
KABAIN RAI. 40 LC 771. 

_„S. 11 —Adverse finding—Mere expres¬ 
sion of opinion in a judgment-^Judgments ani 
pleadings, if to be examined. 

However definite a finding may be. it will not 
operate as res judicata when it is not the basis 
of the decision. A finding in a suit will operate 
as res'judicata in a subsequent suit against 
A party, whan he has a right of appeal The 
words in B. 11 “has been heard and finally de- 
oided by suoh Court” apply to what has been 
decided by the deoree which cannot by a bare 
wording of the deoree be ascertained. Res judi- 


0. P. CODE (V of 1908). B. 11 —Applicability 

and Scope. 

cata is a matter of substanoe and riot of form. 
In order to aaoectain what matter directly and 
substantially in issue was heard and 
decided, the pleadings and the judgment should 
be examined. 16 Oal, 173 5 ll Oal. 301. ref, 
{Ghamier, C.J. and Sharfuddin, J,) MITTAN 

PODDAB V. JADAB OHANDBA CHATTOPADHYA 

2’Pat. L.J. 189 = 38 I 0. 211 = 

1 Pat. L.W. 291. 

Appealability. 

-a. 1 ±Appealability—Unappealable 


finding. 

Unappealable finding is even res 7 wdioafa. 
24 Cal. 900 loll. {Rattigan, J.) JHANDA v, 
BUDHA. 99 P.W.R. 1913 = 19 1 0. 399 = 

186 P.L.R. 1918. 

S. 11, Expl. Appealability—Not 


the test—Suit under old Code in which no second 
appeal lay* 

B. 11, Expl. II does not bar a suit brought 
under O.P.O. (1908) when a previous suit on 
the same was brought and decided under the 
old Code which permitted no second appeal. 
(Spencer and Coutts-Trotter, JJ.) RAJAH OP 
KADAHASTI l>. 8WARNAM KAMAKSHAMMA. 

31 1 0. 214 = 29 M.L J, 633. 

AppUcabllity and Scope. 

S il—Applicability and scope-Section 


is not exhaustive* 

A question at issue between the parties once 
heard and finally decided, binds the parties at 
subsequent stages of the same suit, under 
general principles of law though not under 
8. 11. But for such a principle, there would 
be DO end to litigation. 6 All. 269 (P.O.), foil, 
[Lord Buckmaster,) GEORGE HENRY HOOK 

V. ADMINISTRATOR GENERAU OP BENGAIi. 

48 Cal. 499=48 I A 187 = 19 A L.J. 866 = 

40 M.L.J. 428 = 29 M,L T. 886» 
(1921) M.W N. 813 = 38 C.L.J. 403 = 
3 U.P L R. (P.Q.) 17 = 23 Boro, L.R. 648« 

23 C.W.N. 913 = 60 l.C, 681 

14 L.W, 221 (P.C ). 


S 11—Applicability and Scope of. 


The pra*emptor impleaded in his suit only one 
out of the four brothers, alienees out of the pro¬ 
perty purchased, due to a mistake of fact. His 
suit was decreed, and the entire oonsideration 
having been realised by the alienee who was im¬ 
pleaded, he was given formal poHsession. His 
application for mutation was resisted by the 
three brothers of the alienees who were not im¬ 
pleaded and their objeotion was allowed except 
for J share. In a suit for the possession of the 
property released in favour of the three bro¬ 
thers or in the alternative for a proportionate 
refund of the pre-emption money, it was found 
that the four brothers were separate. Hefd, 
8. 11 had obviously no application. (Kanhaiya 

hal, J.) ram BAiii SINGH V* Bhiam Sunder 
MISIB. 1922 All. 476. 

-S. 11 —Applicability and scope —Res 


yadioekbsk—Estoppel—Difference between 
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0. P. CODE ¥ of 1908), S, ll-4pplicabilty 
and Scope. 

Ejiboppe] is not the same as res judicata. 
Estoppel does not allow a man to make a state¬ 
ment contrary to one already made while res 
judicata does not allow a man to raise the 
same point again. {Beaman, J.) Peerbhoy v- 
EBRAHIM. 13 Bom. L R. 717 = 121 C. 225 = 

36 B. 214. 

—7” —Applicability and scope--Rent 

suit—Decision when res judicata. 

The decision in a rent suit is conclusive upon 
one point and one point alonci namely, that 
the defendants were not the tenants of the 
plaintifE during the years for which rent was 
then claimed. {Mooktrjee and Ghoimer, JJ.) 

Byam LaliiNasua V. Brindaban Chandra, 

72 I.G. 653. 

——8, 1±—-Applicability, 

8. 11, O.P,G» has obviously no application in 
a suit for declaration that the rent decree and 
the sale consequent thereon were fraudulent. 

( Mookerjee and Walmsley, JJ.) Giribala 
Dasi V, NITYA Lal SINHA. 41 I.C. 903. 

-'S. 11, Ex (1) —ApplicabHity of—Alh 

stages of the suit. 

The rule of res judicata is applicable to all 
the stages of a suit and is not oonficed to 

Courts of first instance. 11 All. 148, foil ; 16 

Oal. 233, not foil. If the same question is in 
oontroversy, the final decision in the latter suit 
if given earlier, opatates as res judicata in the 
earlier suit whose final stage is roaohecl, later, 

(Mookerjee and Beachcroft, JJ.) Midnapore 
Zemindary Go, Ltd, v. Nitya Kadi Dasi. 

24 I.C. 248. 

■ 'S. 11— Applicability -Doctrine one of 
substance—Liberal interpretation. 

The doctrine of res judicata should not be 
unduly conditioned and qualified by all sorts of 
ingenious attempts at evasion, where there has 
been in fact a fair contest on a question in dis* 
pute between the parties and the Court intended 
to give and has given a final dcoisiou on that 
question. 36 M.L.J. 541, foil, (Abdul Raoof, J,) 
KADU V, NUPU. 67 I.C. 753. 

-8. 11— Applicability—Decree for sale 

on mortgage—Purchase — Dieision of suit after 
mortgage but before purchase, not res judicata. 

A purchase in auction sale in execution of a 
mortgage decree for sale as also the proceedings 
in whioh the decree was obtained are part of 
the working out of the rights of the mortgagee 
under his mortgage. The rights of the purobser 
are not therefore affected by res judicata by the 
decision in a suit subsequent to the mortgage 
though previous to the purchase. (Oldfield and 

Tenkatasubba Rao, JJ.) Bayabharan 

SABAMMA V* DEVAPURAJADA GANCAYTA. 

1922 Had. Sgo (1) 

« 

■ . ——S. 11—Scope of—Not exhaustive. 

The seotion does not cover all oases of estop¬ 
pel by judgment. iSundara Aiyar and Phih 


0. P. CODE (V of 1908), S 11-ftpplioabllitF 
and Scope, 

lips, JJ.) SAYAM KAMA MUBTHI DHOBA V, 

Beoretary of State. 46 Had. 181« 

191 C. 636 = 24 H.L.J. 469. ‘ 
See also 29 H.L J 338 = 38 H.L.J. 108 = 

38 H L J 266 = 40 ill. 593 (P.O ) 

. . .—S. 11—Scope of. 

The law of res judicata does not compel the 
Court trying the later suit to hold the previous 
decision to be correot. It merely eatops the 
parties from proving that it is inoorreot. 

(Miller and Munro, JJ.) Vadeswaba AlYAB 
V, Muthukrishna Aiyar. 21 H.L.J. ^7^ 

9 I.G, 686 = 9 H.L.T, 288. 

-8. 11—Applicability and scope, 

B. 11 of the C^de of Civil Fiooedure takes 
no note of the fact whether the cause of action 
is the same or different. The only matter 
for investigation is whether the matter direotly 
and Bustantially in issue, has been direotly in 
issue in a former suit between the same parties 
or between parties under whom they or any of 
them claim; and it is upon this investigation 
that the question of res judicata must, in eaoh 
case be decided, {Das and Kulwant 8ahay,JJ,) 

Ram Ladd Madick v, Deodhabi Rai. 

2 Pat. 772 = 74 I C. 781 = 3 Pat L.T. 7. 

-S, 11— Applicability — Persons who 

hold under a party to suit—Transaction prior to 
suit, 

B. 11, C.P G. does not apply to persons who 
hold under a party to a suit in virtue of a trans¬ 
action made prior to the decision of that suit, 

iPipon. J.G.) Ghudam Haidar V. Managbb, 
Committee samadh baba phula Bingh. 

73 1 G. 711, 

S. it — Applicabiliiy and scope—Res judicata 
and Estoppal—Distinction. 

The doctrine of res jttdicaia is sometimes 
treated as a branch of the doctrine of estoppel 
and is referred to as estoppel by judgment. 
The dootrine of estoppel properly so called is 
dealt with in S. 115 of the Evidence Aot. 
There is a difference in the principle upon 
whioh the two dcotrinea are based. Bes judi- 
cata in this country is (outded on the principle 
that there should be an end to litigation as to 
as any issue has been dfrectly determined bet¬ 
ween them by a Court of competent jurisdic¬ 
tion ; and it affects not only the original 
parties but all others afterwards claiming 
under them and litigaLing under the same 
title. It bars fresh litigation at the outset. 
Estoppel it) a rule of evidence based on the 
principle that a man who by his acta or state¬ 
ment has iaduoed another to believe a thing to 
be true should not afterwards be beard to-deny 
the truth of that thing to the prejudice Of the 
other who acted upon the belief so indaoed. 
(Dawson Miller, C.J. aad Coutts, J.) KAItl 
Dayad V. Umesh Prasad. 8 Pat. L.I,.508= 

1 Pat. 174 = (1922) Pat 68*^67 i:0.886»« 

1922 Fat. 88. 
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0. P. OODB (V of 1908), S. 11—0au86 of 

JLotlon. 

Qaaae of lotion. 

—-8. ll^Oansd of aoiion^Unnecessary 

party is not bound, 

A Hindu daughter \Tith limited estate joining 
her minor son who was an unneoessary party ; 
to the lait against her cannot bind her eon’s 
interest by oompromise in the suit bo as to 
create a bar of res judicata. {Ryve$ and GoUul 
Prasad, JJ.) Narain Singh u, Raj Kumar 
SINGB* M A. t28“L.R. 3 A. 229=* 

681.0. 62-20 A L.J, 291-1922 All. 217. 

--g, 11—Cause of action--Decree—Effect 

suit for claim against agent or yrincipal^ 

Decree, 

Where a person sued claiming a sum from 
the agent or the principal and his claim was 
deoreed against the agent, held hie remedy was 
exhausted and he could not get any decree 
against the principal. (Sunder Dal, J.) Mangi 

Prasad Bingh v. rakhpat bahai. 

29 l.G. 182. 

——S. 11—Cause 0 / action—Suit on pos’ 
eeision—Suit on title, 

A lady inherited part of the property of 
her husband on hie death and took possession 
of the rest as in lieu* of dower. Her heirs 
brought a suit against her for possession. It 
Was deoreed, The delts. (plffs.) in subsequent 
suit brought a suit to reoover possession of £th 
of the widow's husband's property. Held, the 
present suit was not excluded by res judicata 
by reason of the loimei one by defts. against 
the plAs. The decision in a suit based on a 
possessory right is no bar to a subsequent suit 

on title. {Banerjee, J.) Jamadar v. Imam 
BaKHSH. 16 i'C* 461. 

--S, 11 — Cause of action— Different — 

No bar to suif against person in pohsesaion on 
basis of sale certificate, 

J and his two minor sons purchased a certain 
property at an auction sale. K, subsequently 
brought a suit against J alone for possession of 
a portion of the property and won that suit, 
Afterwards D, one of the sons of J. brought 
the present suit against K. to reoover posses- 
Bion of the prop^ty ou the basis of the sale 
Oertifloate, Held, that the suit was not barred 
by res judicata* {Piggott, J,) DeoDayalu. 
KaDICHARAN. 14 I.O. 749. 

B. 11—Cause of aci\on~-Different-- 

Fresh suit. 

Dismieeal of a previous suit for declaration of 
title by adverse pOBsession is no bar to a subae* 
quant suit for declaration of title ou the same 
ground provided, adverse possession for more 
than 19 years before suit, but after the date of 
institution of the first suit. is proved. (Stayiley, 

OJ. and Griffin, J.) Gajadip Narain 

BINGH V, BiEjDbr Singh. « . t i 

83 All. 468-9 l.C. 572-8 A L J. 321. 

-- _ _8 .11 and 0. 2, R. 2.—Cause of action 


0, P. CODE (V of 1908), S. 11—Oauee of 
Action* 

Dismissal of a suit for redemption of an oral 
mortgage on the ground that no such mortgage 
existed is no bar to a Bubsequent suit for 
redemption of another mortgage found to be 
subsisting during the oourse of the previous 
suit. 29 M, 969, diet.: 99 M. 163, foil. (Stanley, 
O.J. and Banerjee, J.) Kam Bahai v, Ahmadi 
BEGAM, 83 All. 802 = 9 I.O. 83 = 8 A.L.J, 47. 

S. 11—Cause of action—ParMion suit 


—Prior suit for partition under a will and par¬ 
tition deed—Dismissal, 

A prior suit for partition by metes and bounds 
and possession of property on the strength of a 
partition effected by the father of a joint Hindu 
family and a will made by him was dismissed 
on the ground that the partition was unfair and 
the plaintiff was refused leave to amend the 
plaint by claiming a general partition of joint 
family‘properties. Bubseqentlyithe plaintiff sued 
for partition as a member of a joint Hindu 
family. Held that the subsequent suit was 
not barred by res judicata. The first suit was 
founded on a distinct and separate cause of 
action, viz., the partition deed and the plaintifi 
was under no obligation to sue iu the alter¬ 
native for partition as joint family property. 

(Machod, O.J. and Crump, J.) Mahadbv- 
APPA V, Kashi RAO, 2B Bom. L.R, 797■* 

1923 Bom. 467. 

-S. il —Causes of action—Difference In 


—piffereni motigages 


—Essentials for the application of the principle. 
In order that a judgment may operate as res- 
judicata in a subsequent suit, the cause of 
aoticn in the latter must be precisely the same 
as in the former suit. A fresh assignment in 
respect of a tort subsequent to that originally 
sued upon will not come within the scope of 
the first judgment so as to bar a second suit. 
{Scott, C. J. and Batchelor, J ) GOVIND p, 
JIJIBAI BAHBB. 36 Bom. 189- 

13l.C. 849-14 Bom, L.R. 9. 

-S. 11—Cawse of action — Suit for 

arrears of rent—Subsequent suit for ejectment, 
Where a suit for arrears of rent, was dis¬ 
missed on the ground that no relationship of 
tenancy existed, a subsequent suit on title for 
ejectment is not barred by res judicata, by 
reason of the decision in the former suit. 
(Mookerjee, O.J. and Fletcher, J.) Mbigen- 

DEA NATH SAHA V* KRISHNA CHANDRA 

3AHA. 61 LG. 201-88 O.L.J. 884, 

-S. 11—Cause of action—Two mort¬ 
gages of the same property in favour of the 
same person. 

Where two successive mortgages are created 
on the same property by the same debtor, 
in favour of the same creditor, the oreditorA 
may either^suaon the first, inoluding the claim 
as to the second or sue separately on each claim 
and he is not debarred from adopting the latter 
procedure either by 8. 11, Ezpl. IV or O. 9. 
B. 9 (Asuiosh Mukerji, A.O.J. andFlecther, J.) 
NlDU Roy V, A8IBABAD MANDAD. 

83 O.L.J. 282=-60 I Q. 809- 

26 0 W,M, 119, 
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0 P. QOOE (V of 1908), S. ll-Oaase of 
Aotlon. 

—-S. 11—Cause of action—Award not in 

terms of reference-^Decree in terms of, 

A deoree on an award whioh is not; strioUy 
in aooordanoe with the terms of referenoe, will 
nevertheless operate as res Judicata in a sub¬ 
sequent suit on‘the same oause of aotion. 
(Newbouldj J.) Sibnath BAHA v, Mohesh 
Chandra Saha. 99 I.Q. 89 (2). 


No bar. 


S. 11—Causes of action^Different 


Dismissal of suit for declaration of title for 
Burvivorship is not res judicata on plfi.'s claim 
in a subsequent suit for declaration that certain 
alienations shall bind reversion. (Fletcher 
and Suda, JJ.) Hara NarAin Bera v, Shri- 
DHAR PANDB. I.C. 2, 

S. 11—Causes of action^Differencein, 

A previous suit in whioh plSs. denounced the 
mortgagor’s alienations in the capacity of re¬ 
versioners is no bar to a subsequent redemption 
suit by the plfis. as representatives of the mort¬ 
gagors. The two suits are based on different 
causes of aotion. (JohnstonCt G. J.) SHAM 
BINCH tJ. GABlAN. 172 P.W.R. 1916 = 

37 l.G. 4» = 92 P.L R.*igi7. 

—-~S. 11—Causes of action'—Previous suit 
for declaration that a certain land was Shami- 
lat Deh^Subsequent suit for declaration of 
title—Not barred, 

Where the only issue in a previous suit 
between the parties was whether a certain land 
was Shamilat Deht a subsequent suit for 
possession on the ground that the dofts. had no 
right, the Shamilat Deh is nob barred by res 
judicata as the plH. in the previous suit need 
not have urged that the defts. had no right. 
(Johnstone and Raitigan, JJ.) Jankhan v, 
AHMAD. 2$ P.W.R. 1912 = 

13 l.G. 449 = 134 P.L R. 1912. 


———S. 11—Cause of action—Second suit 
on the same cause of action. 

Under a compromise A and B were bound 
to pay maintenance to 0 every year. A paid 
the whole amount for two years and sued B 
for contribution. The appellate Court rejected 
the plaint as disclosing no oause of action 
because the compromise did not contain any 
clause as to compromise. A then sued again 
on the same oause of aotion and the same 
subjeot-matter. Heldt the suit was barred. 
(Sadasiva Aiyar and Napier, JJ ) BANTHA 

Nath ammad v. Issaki buppan Assaran. 

(1920) H.W.N. 616 = 60 1.0. 694 = 

12 L.W, 437. 

———-S. 11—Caufle of action—Mortgage suif 
^Questions as to rent or set-off. 

Where a mortgage has ripened, all claims 
felating to the mortgage between parties 
thereto, must be determined in one suit, 
Whether for sale, foreolosuce or redemption. 
Where in a mortgage suit, the deft, omits to 
put forward a counter claim due to him by the 
martgagee, aiising out of the mortgage trans- 


0. P. GODE (V of 1908), S. 11—Oause of 
Action. 

aotion, a separate suit for such recovery is 
barred. (Sadasiva Aiyar and Spencer, JJ.) 

AMSENAMMAD V, MEENAKSHI. 

60 1.0.226 = 12 L.W. 178. 

-S. 11—Cause of action—G*P, Code, 

0. 9, R. 2 —A suit for declaration—Dismissal 

for default—Subsequent suit for possession, 

A suit for declaration that an alienation in 
favour of the deft, is invalid, was diamisaed for 
default. The plfi. subsequently sued for parti*^ 
tion and possession of a share,. Heid, the eause 
of aotion being different, the suit is not barredt 

B. 9 bars a suit where the oause of aotion is the 
same. (Ayling and Krishnan, JJ.) ASIA 

Bivi V, SBHU Mohammad rowther. 

39 M.L J. 412= 60 l.G. 201 = 12 L.W. 481, 

f rf 

———S. 11—Cause of action—Decree^ 
Decree for ejectment of tenant on payment of 
compensation—Fresh suit for ejectment, . •« 

A landlord obtained a decree for ejeotiheiii 
against a tenant on payment of statutory com*' 
pensation but allowed execution of the decree' 
to become barred by limitation. Eeli^ he. 
cannot institute a fresh suit for ejectment. S§ 
Mad. 629, diss', 25 Mad. 300, ref. Per Wallis,, 

C. J. Ordinarily when a person has a oatise of 
aotion and brings a suit upon that oan^e of 
action, it is merged in the decree and is fransil 
in red judicatum and then his remedy is'in 
execution, and if he does not enforce hie remedy 
and allows it to become barred his rights ace 
gone. (Wallis, Q,J, and Sadasiva Aiyar, J,) 

nynam veetid Mayan Kutti v. Vadappi* 
dakath Kunhammad. 41 Mad, 641a« 

34 U.L.J. 167= =23 H.L.X. 158^ 
44 I.0.110= (1918) H.W.N. 806= 

1 L.w; iti, 

% f 

—-S. ii—Oause of dciion — Differeme in 

—Former suit on title—Subsequent suit - lo, 
accept karar—Bes judioata, 

A former suit establishing plff^s right ai 
poojari but that her right to sue for a ehara in 
the offerings without ofiecing a karar to the 
deft, does not exist, is no bar to a second aait 
to compel the deft, to accept a karar and thus 
give a share in the offerings. 31 M. 385, 17 ltO> 
415, dist. (Sadasiva Aiyar ttnd Spencer,^ 

Sri Bhukretendra BwamulaVar^ ) if, 
Poojari Rindimma, 2i l-.fi. 984. 

4 

-S. 11, Bxpl. lY—Cause of action— Not 


pul forth in prior suit—Subsequent anit-^Bark 

In a suit for possession, plff, must establiah 
is title in that very suit by urging and pto* 
ing all that would go to establish his title* He 
cannot reserve one or more of such grounds foe 
a future suit. If plfif. sues for property on » 
false olaim when he has a true claim and at 
oause of action for the same property of whioh 
he is aware, he must be taken to have abandon** 
ed his true olaim and cause of aotion. 36 Mad« 
760 ; 13 M.L.J. 448, foil. (Findl^t A. J. 0.) 
MUSSAMAT UMBAO Bl, V, HIMMAT Bl. ^ 

B41.0? Sl()0i 
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0. P. ODDS (V OF 1808), S. 11—Co-defendantB. 


C. P. CODE (V OF 1008), 8. 11—Co-defendftntf. 


Co-detendants. 

-S. 11 —Co-dtfcndiiHts—Partittou suit 

—Res judicata. 

Unless it is necessary to decide an issue be 
tWcen the defts, tnemsel^es to giant iel*ef to tuc 
plaiiiiitf decision in a prior suit dots not operate 
i\% res judicata between co-dcfendanis Wherein 
a prior suit for partition certain parties were 
arranged as co*defendants and the decision in 
that suit did not decide any question of partiiion 
amongst them inter se, tliat decision docs not 
operate as res judicata as between the co-dctei.- 
dants in a subsequent suit for partition. (Mcars, 
C. 7. and Banerjt, /.) Mahomed Aumad v. Za 
HUR Ahmad. 44 All. 384 : 4 XJ. P. L. R. tA.) 55 : 

67 I. C. 623 ; 20 A- L. J. 193 : 1^22 Ail. 19. 

--s. ll-Co-defendants—Snit by fuisne 

mortgagee—Prior mortgagee a defendant Claim 
for redemption—Mortgage denied by mortgagor— 
Subsequent 

In a suit lor sale on a puisne mortgage, prior 
mortgagees were impleaded as pait'es to the suit. 
The prior mortgage was alleged to have been 
discharged and in the alterna‘ive redemption was 
also claimed. The mortgagor pleaded that the 
prior mortgages were nctitious and were not 
subsisting inoitgages. An issue w?*s framed by 
the Court and decided in lavour ot the prior 
mortgagees. In a suit by the prior moitgagees 
for loreclosure, Hcld^ that in order to give relief 
to the plainiiff in the former suit it was necessary 
to decide the quesiion raised by the mortgagor 
and the question having been bnally decided 
could not be raised in the present suit. (A/cars, 
C. /. and Banerjee, J ) Harbans v- Ram Kumar 
NaiK. 2 V. P. L. R. (H. C.) 46: 

64 I. C. 974 : 18 A. L. J. 126. 

_S. li—Co-defendants—Appropriate relief 


subsequent suit b> the latter for redemption of the 
hAine morigage. 29 All. 481. lel. on. \Rafique, 
y.) Natue V. Kiiacmkra. 

20 I. C. 372 : 11 A. L, J. $44, 

-S, W’—Co-defendants^ 

Where it is ncccssmy lo determine certain 
issues, for the purpose of grai ling relief^ to the 
plaintiff, between co-defendants, and the issue is 
decided it acts as //fr/zm/n between the co- 
deferdants. [^Bancrji^ J.) Golab Singh v. Net 
SINGH. 10 1. C. 824. 

-S. 11 — Co defendants —Res judicata— 

Partiiion smt. 

Where an adjudication between the defendants 
is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be res judicata 
between the deiendants as well as between the 
plaintiff and deiendants- But for this efieetto 
arise, there must be a confl'ct of interests between 
the deiendants and a judgment dt fining the real 
rights and oblig=*tions of the defendants inter sc. 
Without necessity, a judgment will not be res 
judicata amongst defendants, nor will H ber's 
fudicata among them by mere inference from ihe 
fact that they havebeen collectively defeated in re¬ 
sisting a claim to a share made against them as a 
gr'''up The test is whether there was a necessity 
to decide the point, whether as a matter of fact it 
was eyer raised- between co-defendants and 
whether it was decided, 11 Bom. 2lo followed. 
Where in a partition suit none ot the parties 
claimed or resisted oartiuon ex ept the plaintiff, 
any quesiions regarding partition which might 
thereatter arise between the defendants in that 
suit remains pen to be decided. {Macleod, C. /. 
and Crump, J) Gangaram v, Vasudeo. 

47 Bom. 634 : 7a 1. C 912 : 

25 Bom. L. R. 268 : 1923 Bom 203* 


to plaintiffs. 

In a suit by a puisne mortgagee impleading me 
mortgagors and the prior mongagees as co-delts. 
the inongagor deui^d the validity of the prior 
mortgages and an issue was raised and decided 
in lavour of the mortgagees. In a subsequent 
suit by the mortgagors lor a declaration that ihe 
mortgages were not binding. Held, that the issue 
as to the validity of the mortgages having been 
raised distinctly in the former suit and de-iced as 
between the defendants and the decision being 
necessary to give the appropriate leliei to tue 
plaintitt in that suit the decidon operated as res 
judicata. (Piggott and Wahh, J/.J ]iSSK v. 
RaNGI Lal. 49 I. C 803 : 17 A. L. J. 22o 

—S, 11 — Co-defendants—-Mortgagor and 


rest. 


S. il—Co-defendants—Conflict of inte- 


The principles of res judicata will be applica¬ 
ble between co defendants only where ihere was 
a conflict of interest between them and a judg¬ 
ment defining their lights and obligadons inter se, 
[riatclietor and Hayward^ JJ.) Fak^rchand Lal- 
lubhai V, Nagen Chand Kalidas. 40 Bom. 210 ! 

33 I C 433 : 17 Bom. L. R. 1106. 


S. 11— Co-dtfcndanls—What must be 


second mortgagee. 

Tne tact that in a previous suit by a first mort¬ 
gagee against the mortgagor and the second moit- 
gagee, the mortgagor did ujt plead that the second 
mortgage was not executed for any necessity dees 
not preclude him from pleading it in a suosequent 
suit, by the m irtgagee on his mortgage. (R* 
chards, C.J.and Banerjee, J,) Chittapmal r. 
Ram Narain. 24 1. C- 84 : 12 A. L. J. 603. 

-— 8 , ll—Co-defendants —Res judicata. 

The decision in a suit lor redemption by one of 
three mortgagors against the mortgagee implead¬ 
ing the other two mortgagors as pro forma defen¬ 
dants, will operate as a bar by res judicata to a 

VOL, 1—57 


proved to constitute. 

A decision between co-defendants may operate 
3iS res judicata \i\ any subsequent suit between 
them, if there was a cor flict of interest® among 
them and the iudgment denned the real rights a* d 
obligations cT the defendants inter se. (Heaton 

attd'^Shah, JJ.) Har) Annaji v. Vaspdfv Janar- 

30 Bom. 438 : 23 L C. 944 : 
16 Bom. L. B. 283. 


dhax. 


__-S. 11— Co-defendants— Decision when 

operative as rcs-judicata. 

A decree c^u'd not operate as res judicata as 
between co-deiendants if there was no conflict of 
interest and no decision as between the defendants 
themselves. It will be an a foritiori case where a 
decision as between the defendants was not neces¬ 
sary to give the appropriate relief to the plaim'ff 
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C. P. CODE (V OF 1908), S, 11—Co-defendants. 

in the suit. 31 C. 95 ; 25 C. L J. 322 Ref, (Chat 
terjee and Panion, JJ ) Rajendra Kumar Bose 
V. Biswarup Dey. 64 I. C. 608 ; 35 C. L J. 173 

-S. 11— Co-defendants —Ex parte decree* 

An ex parte decree on a bond against two joint 
debtors is not res judicata those two 

debtors, when the question of their respective 
liability is raised in a suit for contribution by one 
against the other. (Newbould, /.) Prasanna 
Kumar Chanda v. Kuladhar Rakshit. 

57 I. C. 252. 

-S. IX — Co'defendanis — Decision if res 

judicata—Ren/ suits. 

In a suit tor rent by plffs. co sharer landlords, 
judgment in a previous rent suit between other 
co-sharer landlords and in which the plffs. in this 
suit were pro forma defts. can neither be binding 
on the present plffs, nor operate as res judicata 
against them on matters which were not and 
could not be in issue in that suit between them as 
pro forma defts, and the principal defts. (Newbould, 
J.) Aparna Charw Chabri GjPt Nath. 

53 I. C. 567. 

—- 3. 11 — Co-defendants—Unnecessary de¬ 

cision. 

A decision, not necessary for the due disposal of 
suit is not res judicata between co-defts. 
(Ch itterjee and Panion, }],] Tradas v. Jananen* 
DRA Nath. * 501. C. 802. 

— - 3 . 11 ^ Expl. IV — Co-defendants — Parti¬ 

tion suit. 

In a previous partition s iit against the present 
plff.’s vendor ana the present detts., an issue was 
raised whether the share of the vendor was sub¬ 
ject to the wo/Ewntr/ interest of the other defts., 
but was expunged by the order of the Court But 
at the time of partition, the present deits. were 
allotted possession not only of their proprietary 
share but also the •p*okurari interest. In a sub¬ 
sequent partition suit by the vendees from vendor 
against the deits for a declaration that vendor’s 
share was not subject to any mokurari and lor 
allotting to the plffs. a separate takhta out of 
the takhta which was all^^tted to ^he defts in the 
previous suit, that the question was not 

expressly decided in the previous suit and it was 
impossible to hold that a decision might and ought 
to have been obtained in the previous partition 
suit by the vendor or the pre>ent plffs. and the 
defts. failed to make out that the plffs. were barred 
by res fudicata. (Chapman and Atkinson, JJ.) 

Syed Latif .-iUssAiN V. Basdeo Singh. 

39 I, C. 259 : 20 C, W. N. 1177. 

-S. 11— Co-defendants — Esscn.'iuls — No 

contest inter se. 

In order that a finding in a case should be res 
judicata between co defendants, three fact)rs are 
necessary ; (1) a conflict of interest between the 
co-defendants : (2i a necessity to decide on that 
conflict in order to give to the plaintiff the reliei 
appropriate to his suit ; and (3) a discussion in 
the judgment of the question raised as between 
the co-defendants. Where in a suit for money, 
a decree was passed against some only of the 
defendants, that decision could not operate as res 
judicata \n a subsequent suit between the defend- 
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ants against whom the decree was passed and 
those against whom the suit was dismissed. 
Courts are generally unwilling to extend the doc¬ 
trine of res judicata to co-defendants and where 
it has been applied, it has been applied with great 
caution. (Chatterjee and Newbould, JJ.) JADAV 
Chandra Sarkar v. Kailash Chandra Singh. 

25 C. L. 1. 322 : 34 I. G. 929 : 21 C W.V. 693. 

-S 1X~ Co-defendants—Active contest, 

Rts judicata operates against a person who 
took an accive part in the litigation in contesting, 
though unsuccessfully, the claim cf the then 
plaintiff, notwithstanding the fact that he was 
merely described as a pro forma defendant. 14 
Bom. 176; 14 B. 408 dist, {Mookerjee and Beach* 
crofl, JJ ) Mohendra Nath Biswas v. Sham- 
sunnessa Khatun. 21 C. L. J, 167 : 

27 I. C 954 ; 19 G W. N. 1280. 

-S. l\-^Co-defendants—Decision when res 

judicata. 

A suit wherein there was no conflict of interest 
between the co-defendants on a matter raised by 
the defence will not bar a subsequent suit be¬ 
tween the latter on the same matter (Stephen 
and Chatteijee, JJ,) Saroda Prasad Roy v. 
Kailash Bashini Guha. 18 I. C. 117 : 

17 C. W. N. 128. 

- S. 11— Co-defendants—Decision between 

when res judicata. 

As regards parties arrayed on the same side 
e. g., as co-defendants, an adjudicati m between 
ihem which is necessary to give the appropriate 
r-lieftothe plaintiff is res judicata between 
them, as well as between the plaintiff and the de¬ 
fendants, provided there is a conflict of interests 
between the defendants giving rise to a distinct 
issue between them and a judgment defining the 
real rights and obligations of the defendants. In 
Older chat a finding m a case be res juJioata be¬ 
tween the co-defendans three things are necessary, 
(1) there should be a conflict of interest between 
co defendants, ( 2 ) that it should be necessary to 
adjudicate upon the conflict in order to give ap¬ 
propriate relief to the Plaintiff, and (3) that the 
judgment should in fact determine the rights and 
liabilities of the defendants inter se, (Abdul 
R'^oof and Moti Sagar, J/,) S'*kh Dial v, Mt. 
Bhopi. 71 I. C. 481 : 1923 Lah. 186. 

-S, 11— Co-defendants— Conflict of in¬ 
terest. 

The mortgagor and the mortgagee are not 
bound by a decision in a suit by the reversioner 
for a declaration that the mortgage is not valid, 
though they may be parties to the suit as there is 
no conflict of interest between them. 103 P. R. 
1912 dist. (Broadway and Wtlberjorce, JJ,) Dewa 
Singh v. Gokal. 67 1* G 88l : 3 Xah. L J, 295. 

-S. 11— Co-defendants — by reversion- 

er contesting alienation—if res judicata 
alienor. 

There cannot be tes judicata between^ co-de¬ 
fendants, unless there is a conflict of interest 
between them, a necessity for a decision between 
them and there is a decision inter se, A decision 
therefore in a suit by a reversioner to contest a 
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mortgage, is not jutiiaUa as against the mort¬ 
gagor* (Wilberforoe and Abdul Quadir^ JJ.) 
OaNQU V. Hahi SiNGU. 63 I. C. 735. 

- S. 11— Co-defendants — Suit by third 

party against all the defls. 

A decision would operate as res fudicata be¬ 
tween defts. inter sc if there was an active con¬ 
troversy between them and a judgment was given 
defining their rights and obligations inter sc . 
Moreover if a judgment can operate as res judi¬ 
cata among defts , one deft, must have had a 
right of appeal against the other. A suit, however 
by a third party against all ihe delta, in a piior 
suit is not affected by the rule of res judicata. 

(Shadi Lai, Jd Muhammad Hussain u. Qamau- 
UL-ZamAN. 143 P L. R. 1915 : 28 I.C. 238 : 

57 P. W. R. 1915. 

-S. ll-Co-dcfcndaut, 

The decision in a previous suit, wherein the 
plffs. were pro forma defts. is not res judicata in 
the present suit, where the plffs. in the prior suit 
together with the other defts. in the prior suit 
joined as pro fonna deiis. in this suit. (Reid, 
C. /. and Beadon, J.) MiR Khan 7-. Rahman. 

17 P. W. R. 1914 : 23 I. C. 381 ; 35 P. L. R. 1914 

_S. 11— Co-defendants — Pre-emption — 

Sale held unauthorised — Subsequent suit by 
vendee against vendor. 

In a suit for pre-emption against B the female 
vendor and C, the purchaser, C admitted the 
rights of the prs-emptor but pleaded that full con¬ 
sideration had passed. B pleaded that the alleged 
sale was invalid as her husband A, who had sdd 
the land as his wile’s attorney has no authority 
to effect it. Her plea was successful and pre- 

emptor's suit was dismissed on the ground that 

A was not authorised to efiect the sale. C sub¬ 
sequently sued B for possession of the land sold 
to him or in the alternative to recover the con¬ 
sideration-money paid to A. Held, that the ques¬ 
tion wnether A had authority from B to effect tbe 
sale in dispute was not res judicata on the ground 
of the finding in the previous pre-emption suit. 3 
A. 152, iJ C. W. N. 534. reh [Johnstone and Rat- 
tisfan JJ) Dhian Singh v. Belas Kaur* 

^ ’ 154 P. L B. 1912 : 42 P. R. 1912 : 

16 I. C. 127 : 123 P. W, R. 1912. 

_ — S. 11 — Co-defendants—Conflict of interest 
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I -S. il~~Co’ilcfeudants—Absence of con- 

flict in previous suit—No adjudicatiori—Effect of 
on subsequent suit. 

Where in a previous suit, there was no con¬ 
test between the two sets of defendants and no 
question was necessary to be decided, and there 
was no adjudication in lact, the mere fact that 
the same point is at issue between them as plff. 
and defu in the present as in the former case does 
not make the decision in the former suit res 
jndiciitii between the present parties. (ShahDin 
and Smiih, JJ.] Naziu Khan v. Mangli. 

231 P L. K. 1912 : 14 I. C. 535 : 

220 P. W. R. 1912. 

---s. ii-Co-defenda >its~Liability inter se* 

The liability between two defts. inter sc was 
lelt undetermined in a suit. One of the defts. 
then sued the other defts. for contribution. Hel<l, 
that the question that was left undecided was not 
res judicata. (Johnstone, J.) Taja Khan v, 
Muhammad Khan. 

71 P. L. R. 1911: 10 I. C. 839 : 66 P W. B. 1911. 

-S. 11— Co-defendants —Res judicata— 

Decision when operates as. 

Where an adjudication between the defendants 
is necessary to give the appropriate relief to the 
plani'iff, there mu^t be such an adjudication, and 
in such a case the adjudication will be res iudi- 
cata between the defendants as well as between 
the plaintiff and delendants. But for this effect 
to arise, there must be a conllict of interests 
amongst the defendants and a judgment defining 
the real rights and obligations of the defendants 
inter se. Without necessity the judgment will 
not be res judicata amongst the defendants, nor 
will it be res judicata amongst them by mere in* 
feretice from the fact that they have collectively 
been defeated in resisting a claim made against 
them as a group. Cottingham v. Bari of 
I Shrewsbury, 3 Hare 627 ; 11 B. 216 foil. 
Subsequent to the execution of a mortgage in 
favour of the plff. by a Hindu father on behalf of 
. himself and his two sons, a third son was born. 

, In a suit for partilion by the two sons against the 
father, theafterboin s-n, the moitgigee and 
many other defendants i he trial judge held that the 
mortgage was not binding on the aiterborn son 
as well as the plaintiffs in the suit and decreed a 
share to each of the sons. On appeal by the mort- 


itt prior litigation. 

Where a widow alienatad certain occupancy 
rights and the reversioners brought a suit against 
the vendees and the widow and one issue in tha^ 
suit was whether consideration passed, which 
the widow did not plead, but on being exammed 
as a party denied the sale as well as the receipt 
of consideration, and the issue was decided 
aeainsl tne vendees who sued the widow for pos 
seision of the property alleged to have been sold 
to them. Held, that as the interests of the widow 
and vendees were conflicting in the previous suit 
the question of the payment of the consideration 
rlecidad m the previous suit was res judicata and 
the lower court correctly decided it, 140 P. R. 
mo 25 B 74; 11 B. 2l6; 31 C. 95; 11 M. 204 Ref. 

(Reid C J.) DHANNA SlNGH V, bUDHI. 

{Retd, O. ^ ^ p ^ ^ . 

16 1. C. 80 : 157 P. W. R. 1912. 


gagee impleading the father and the sons as res¬ 
pondents it was held that the mortgage was not 
binding on them. In a suit by the mortgagee 
against the father and sons. Held that the suit 
was barred on account of the decree in the prior 
suit. [Schwabe, C. Oldfield and Contis Trotter^ 
JJ ) Konga Ramaswami Iyer v. Ponnuswami. 

(1922) M W, N. 526: 31 M. L. T. 370: (H. 0.) : 

16 L. W. 981: 70 I. C. 769: 1922 Mad. 452. 

---s. 11— Co defendants—Previous suit for 

ejectment—No contest between defendants — Vali¬ 
dity of partition not questioned—Decision whe- 
ther res judicata. 

The decision in a previous suit for ejecting the 
defendants on the ground of trespass does not 
operate as res ;wd/ca#a on the question of the 
validity of the partition deed, where there was no 
contest between the defendants and where it was 
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not necessary for one of the^n to raise to the ques¬ 
tion of the validitv of the partition. (Kum^iraswami 
SasLri and D^vadoss, JJ.\ Pothari IllaTH Mad 

HAVAN NaiK V. C.IALIKADAVATH PaKKI ISSAN 

Thotiyal Abdurkahiman. 1922 Mad. 40i (i). 
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of the shares of the defts, is as binding between 
the CO defts. themselves as between the defls. and 
ihe plff. and A^hworth^ A, J, Cs.) Thakur; 
Gandhakp Singh v. mkaial Singh. 

22 0. C. 300 54 1. C. 32j: 6 0. L J. 629. 


• I 

- S. 11 - Co defendants—Active contest 

inter se necessary. 

To constitute res judicata between co defen- 
dants there mus^ have been a coiiflict of interests 
bet ween toe defendants se and a judgineni 
defining the real righ s and ooligations of tne de¬ 
fendants inter se. Without necessity a judgment 
will not be res judicata among t ihe delendauis, 
(Oldfteld and Sadusiva Iyer, JJ.) Mohoyadoon 
Ali Sahib v. Bacha Sahib. (1918) M. w. N. o&O : 

49 I. 0. 369; 8 L. W. 473. 

"S. 11 — Co-defendants.—Findings vahen 
res judicata. 

The first requisite for a finding or decision to 
operate as res judioata as between defts. inUr se 
is that there should be an aciive c'^ntroversy as 
against each other between them. The second is 
that the adjudication inter se between the co- 
defts. should be necessary to give the appropriate 
iclict to the plff. Quaere. — Wnetber the adjudica- 
u . ; hould be express and not one which may be 
inferred or deemed to have been granted or refu¬ 
sed. {Spencer and Seshagiri Aiyar, JJ.) Sankara 
mahaungam Chetty V. Muthulakshmi. 

43 I. C. 860; 33 M. L. J. 740. 

——S. 11— Co-defendants — Decision when 
ree judicaia —Right of appeal. 

The decision in a previous suit on a matter 
raised and activel> contested beiween co-detend- 
ants will operate as res judicata in a subsequsnt 
suit in which such co-defendants are arranged as 
plaintiff and deleudant. The fact that the defend¬ 
ant in a previous suit had no right of appeal 
against the decision will not affect toe operation 
and bar of res judicaia, when he having tne 
right to be joined as plaintiff chose to contest the 
suit as co-defendant. (WHite, C. J. and Oldfield, 
J.) Ranganatham Chetty z;. Lakshmi Ammal. 

14 M. L. T. 189: 11913) M. W. N. 690: 211. C. 15: 

25 M. L. J. 379. 

——S. 11 — Co-defendants—Actual controversy 
•^Finding as to title. 

As between co-defendants a finding as to a ques¬ 
tion of title after aciive controversy is res judicata 
in a subsequent suit in which tuey are arranged 
on different sides. {Sundara Iyer and Ayling, 
JJ.) Ramaswamy Redui V. Abboy Chetti. 

(1911) 2 M. w. N. 306 : 11 1 C. 17 ; 

11 M. L. -r.7l, 

■—^8. 11 — Co-defendants—Conflicting inte- 

resU 

A judgment can operate as rts judioata be¬ 
tween co-defts, whose interests are conflictmg 
{Kanhaiya Lai, A. /. C.) Haidari Khanam v. Au- 
SNANA Begum. 67 I. 0. 694. 

8. 11 — Co-defendants, — Partition— 
Decrec^Form of. 

Where in a suit for partition the decree declare 
the shares of every one of the parties interested 
io tbe pfop'etty, the to the extent 


-S, 11 — Co-defendants. — Decision on 

contest. 

Th^-re can be no res judioata between co-defts. 
unless there is decision on necessary points wiiich 
were actively contested between tnem. {MuUick 
and Jwalu Prasad, JJ.) Nand Kal Pal v. Naklh 

Chandka Deb. 4l 1. C. 468: 2 Pat. L. W, lOg . 

• . 

-S. 11— Co-defendants—Conflict of inte¬ 
rest. 

Where there is a conflict of interest between 
defts. and there is an adjudication defining the 
rights between the defts. inter se in order to give 
proper relief to the plff. such adjudication is res 
;wdfca/a between the co-dtfts. and also between 
the defts. and the plff. (tiartnoll, J.) Shwe Tha 
V. Hla Khi. 30 I, C. 604: 8 Bur. L. T. 160. 


-S. 11— Co-defendants. — Might and ought^ 

—Suit against different defts. on alternative- 
causes of action—Commission to claim relief 
against added defts —Ejfeet of, 

Tne rule of constructive res judicata in prac¬ 
tice depends upon the particular facts of each' 
case. 20 Cal. 79 (P. C.) ref. The plff. filed a suit' 
against the|deft. for breach of a contract entered 
into through brokers, and on the deft.’s denial of' 
tne contract joined the brokers as co-defts. udder' 
O. 1, R, 4, C.P. Code, but claimed no reliei against 
them, and the suit against the principal deft 
was dismissed, and plfi. filed a second suit against^ 
the brokers for damages under S. 235 of the-* 
Contract Act. Held, Per Pratt, J, C,—That the se-* 
cond suit against the brokers was barred under- 
Bxpln. IV to S. 11 of the C. P. Code because the 
plff. failed to seek this relief in the first suit7 
Per Crouch, A.J. C., contra, —To hold that, where 
a person is joined un*^er O, 1, K. 4, C.P. Code,4he 
plff. not only can, but must iucludeall grounds <>i 
attack against him under penalty of being debar*' 
red from ever obtaining relief to which he maj^ 
prove entitled, is an extension of law which 
not authorised by the terms of the C. P. Code, or 
by practice or by any reported decision. (PratU 
J. C. and Crouch, A. J.O) Shamymal Teumal® . 
Rajhumal Bhojumal. 36 I. C. 92: 10 S. L.'E. 29; 

Competent Court. ^ 


-S. 11—Competent Court — Administra¬ 
tion proceedings. 

Directions given in an administration suit, bind 
all parties, determine the construction to which 
the will gives effect and is final and coiiclusivei 
(Lord Buckmaster ) Gopal Lall Sutt za PURNA 
Chandra Basak. 20 a. L. 626 : 

43 M. L. J. 116: 36 C. L, J. 67: 24 Bom. L B. 987^ 

16 L. W. 963: 49 I. A. lOO : 49 Cat. 459:; 
67 I. C 561: 27 C. W. N. 174: 1922 P.C, 263 (Pi 0.) 




-S. 11— Competent Court—Land Acquieh 

Hon proceedings—Decision as to title beiw^n 
rival claimants—Subsequent suit between 
—Res judicata— Pleaof» ^ . 

Wherein certain land acquisition picceedings 
a dispute arose as to appoirtio'nment of dampen 
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aation between two rival claimants and the dis¬ 
pute ia decided by the couit on the construction 
of the terms of a jjift deed in which the land ac¬ 
quired was inclacled, that decision opeiaies as 
res judicata as between those parties or their 
representatives not only with reference to the 
extent of the money but with reference to other 
property covered under such title in a subse¬ 
quent suit between parties though not by reason 
of S. 11, C. P. Code, but by reason ot the general 
principles of res judicata (190y^ A. C. 623; 48 C. 
42 loll ; 23 C. 526 ; 17 C. W. N. 935 overruled. 
The importance of a judicial decision is not to 
be measured by the pecuniary value of the parti¬ 
cular item in dispute and a plea ot res jiuhcaia is 
not m^de unsustainable by the mere fact that the 
value of the subject-matter in the former liiiga* 
tion was so trifling that the parties did not think 
it worth their while to appeal from the decision 
in the former proceedings. {Lord Buckmaster*) 
Ramachandka Row v. Ramachandra Rao. 

45 Mad. 32J : 43 M. L. J. 7H : 

24 Bom. L. R. 963 : 16 L W. 1 : 

(1922) M. W. M. 359 : 20 A. L. J 684 : 

35 C. L. J. 545 : L. B. 3 C. 158 : 

30 M. L. T. (R. C.) 154 : 67 I. C. 408 : 
26 C. W. N. 713 : 491. A. 129: 1922 P. C. 80jP.C.). 

S. ll—Competent Court —Settlement 


for a declaration of title. {Liniisay and Sttlaiman, 

77.) Tota V. Jagou. 31 A, L. J. 476 : 

L. K. 4 A. 428 : 

L. B. 5 A. 47;(B0V.) : 1924 All. 168. 
-S XI—Competent Court — Decision oj 


Revenue CourtSuhject matttr diflercnt — Ad» 
judication on It tic —Res judicata. 

In a prior suit between the parties as regards a 
particul ir plot oi Kind the Revenue Couit had 
decided against the plaintiff. In subsequent suit 
in the CivU Court brought by the plaintiff for 
recovery not only of ttiat plot of land but also of 
other plots to which the title was indentical, held 
that the decision of the Revenue Court was res 
judicata. (Mears, C. Laml Bauer BarU 
Mal It* Sunder Lal. L. B. 4 A. 165 (Bev.) : 

72 I. C. J5 : 21 A L, J. 330: 1924 All. 10, 

•S. 11 —Competent Court. 


Court^Decision binding on parties. 

When the Settlement Courts m Oudh investi¬ 
gate all rival claims and decide all the points 
raised no party can deny in subsequent proceed¬ 
ing the status of the other as found by the^ourt 
or claim more than what is given by that Court. 
(A/y, Ameer AH,) Rani indar Kuar Thakur 

Baldbo Bakhsh Singh. 28 M. L. X. 334: 

26 C, W. N 170 : 39 M. L. J. 115 : 

7 0. L. J. 436 : 23 0. C. 291: 

67 I, C. 397 : 18 A. L. J. 1057 (P. C.). 

‘Sb. 11 and IZ—Competent Court—Judg¬ 
ment ot Court of British India if operates as 
res judicata in Court of Native i>iatc. 

A Court in British India is not competent to try 
a suit in respect of property which is situated in 
the Native State,and the judgment of thejCourt in 
British India could not operate as res judicata in 
the Court oi the Native State, {Lord Atkinson.) 
Magbul Fatima v. Amir Hasan Khan. 

20 0. W. N. 1213 : 36 I. C. 710 . 

(1916) 2 M. W. N. 153 (P. C.). 

11 — Competent Court—Judgment in 


Under ordinary circumstances, the decision of 
an Assistant Collector of the Second Class in the 
United Provinces would not be res judicata in a 
suit tiiable only by an Assistant Collector, First 
Class. {Daniels^ J.) Amin-UD-din v. ABdul 
ShakooR. 73 I. C. 460 : 1923 All. 566. 

-S. IX—Competent Court — Civil and 


Revenue Courts. 

If alter a decision of a suit by a Revenue Court 
the losing party comes to the Civil Court for the 
same relief which would have the effect of set- 
ing aside the decree of the Revenue Court, the 
civil suit would not be maintainable and would 
stand barred by principles of res judicata, 20 
A. L J, 606 ; 18 A. L. ]. 1030 ; 17 A L J. 60 ; 16 
A. L. J. 983. Ref. (Rafique, J.) Mt. Chitto 
Ganga Sahai. 77 I. 0. 638 ; 1923 All. 527. 


S. 11 —Competent Court. 


^Q^^Pfobatc Court—Decision of. 

The decision of a probate court as to the 
genuineness of a will in binding on courts exercis¬ 
ing other than testamentary jurisdiction in the 
country. Lawrence Jentfins) Sheoparsan 

SiNGH Vm Ramnandhan Pkashad Singh. 

43 Cal. 694 : 43 I. A. 91 : 14 A. L J. 466 : 
20 C. W. N 738: 18 BOm. L. B, 397 : 
23 C. L. J. 621 : (i916) 1 M- W. N 419 : 
20 M. L. T. 1 ; 3 I. W. 544 : 33 I. C. 914 : 

31 M.L. J. 77 (P. C.) 

•S. IX—Competent Court—Rent Court- 

Question of tenanev- ' ,. 

A Rent Court passing a decision on a question 

of tenancy in a previous suit for 

fuOicata in ^ subsequent ^uil, m the CiVil Chutts 


An Assistant Collector, Second Class, who had 
no power to try an ejectment suit passed a decree 
lor rent in favour of A ; hut later on an Assistant 
Collector, First Class, who had power lo- try an 
ejectmeni suit dismissed A's suit for ejectment-;. 
held that the decision of the Assistant Coliecior, 
Second Class, was no bar to the decision ot the 
Assistant Collector, First Class. 32 AIK 1 Diat. 
(Stuart. J.) Ram Din v. Har Uayal. 

1923 A. 368. 


S. XX—'^Competeni CourV^—Meaning of. 


The “Competent Court” to which reference is 
made in S. 11 is the Trial Court and it does not 
affect the question whether the decision is adeci- 
sion of an appellate court or wh'chever the 
appellaie court may be. 9 I. A. 197 lollowed.. 
[Stuart and ^lilaiman.JJ,) Kammoo v, Musam- 
MAT Fathiman. 44 A. 712 : 

76 I. C. 932': 1922 All. 445. 

■S. 11 —Competent Court—Civil and Re* 


venue Courts—Ejectment — Sub-tenancy-Decision 
of Revenue C'^urt—Res judicata. 

The Revenue Cx)urt in a suit to eject the defen¬ 
dant as a sub-tenant held that he was a tenant-in- 
chief and dismissed the suit. In a subsequent 
suit in the civil court for ejectment, held that the 
decision of the Revenue Court operated as res- 

judicata. 17 A L. J. 60 foil. {Hears. C. 7. and 
Gokul Prasad. J.) Kam Das v. Dubri Koeri. 

2b A. L. J. ^O'e ! 44 A, 724 : ia?*3 All- 3^. 
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* 8. 11— Competent Court — Revenue Court 

—Decision on question of proprietary title. 

The decision on a question of proprietary 
title by a Revenue Court under Ss. 199 and 20i 
ot the Agra Ten. Act operates as res judicata and 
bars the trial ot the same issue in a subsequ^^m 
suit in the Civil Court (Lindiiay and Stuart^ JJ.) 
TH.4KUR Hanwant Singh V. Mt. Jhamola. 

20 A. L. J. S40 ; 1922 All, 9o : 66 I. C. 915. 

■“ —^ 8. 11— Competent Court-'Suit for rent. 
The earlier finding does not become final in a 
case where the court that tried the prior suit for 
rent has no power over the claim in a subsequent 
suit for rent {Gokul Frasad, 7.) Ram Das 
Mahant Permanand Gir. L K. 3 A. 156 (Rev.). 

- 8 . 11 — Competent Court — Decision of 

Revenue Court. 

' A decision of Rev. Court, in a case which it 
has jurisdiction to decide, 5,g., a decision on title 
in a suit tor profits can be interfered with by a 
Civil Court if the Rev. Court proceeds upon an 
entry of a ceriain person's name in the Rev. 
papers as conclusive on the question of title. 
{Ryves and Gokul Prasad, JJ,) Saiyad Mur- 
TA2A Hussain v, Ziaul Hasan. 

19 A. L. J. 279 : 62 I. C. 684 : 

3 U. P. L. R. lAU.) 47. 


-;—S. 11— Competent Court—Revenue Court 

— Decision of — Subsequent suit in Civil Court for 
derlaration, . u 

In a suit brought by a tenant under S. 142 of the 
Agra Tenancy Act to challenge the validity of dii- 
iraint against the landlord, it was held that the 
moitgage by the tenant in favour of the landlord 
had been satisfied. Thereupon the mortgagee 
brought a suit in the Civil Court for a declaration 
that the mortgage still continued. Heldy that the 
subsequent suit was not barred by res judicatc, 
(Richards, C. /. and Banerji, /.) Supaj Kua^ 
Chet Ram. 41 All. 369: 4» I. e, 691: 

17 A. L. J. 352. 

- S. 11 — Competent Court — Insolvency 

Court—Decision on ownership of property-~Sub^ 
sequent suit for declaration of title. 

Plaintiff objected to the attachment by a receiver 
of certain property under S. 22 of the Prov. jns. 
Act on the ground that the property belonged 
to him. Tue objection was dismissed and the 
order was up held in appeal. Plaintiff then brought 
a suit for a declaration that the attached proper¬ 
ty belonged to him. Heldt that the suit was bar¬ 
red by res judicata. (Richards, C. / and Baner- 
ji, /.) IRSHAD Husain v, Gohinath, 

41 All. 378 : 49 I. C. 690; 17 A. I. J. 374. 


8. 11 -Competent Court—Meaning of — 
Court trying former suit must have had jurisdic¬ 
tion to try latter suit and not merely the issue. 

To establish the plea of res judicata^ the Court 
which decided the former suit, must have been 
suen a court as would have been competent to 
try and decide not only the particular matter in 
issue in the latter suit but also the latter suit itseh 
in which the issue is subsequently raised. (Mac- 
Icody C. J, and Shah, J.) Vyankat Awachit 
Patil V. Onlar Nathu. 45 Bom, 805: 

61 I. C. 276: 23 Bom. L, R, 26o! 

——S, 11— Competent Court—Revenue Court 
—Status of tenant. 

A Revenue Court’s decision in a rent suit de¬ 
claring a tenant^s status operates as res judicata 
to bar a declaratory suit in the Civil Court declar¬ 
ing the tenant as an occupancy tenant. (TudbaU, 
Ryves and Gokul Prasad, JJ.) Moolo v. Ram 
I/AL. 42 All. 191: 58 I, C. 772: 

18 A. L. J. 103U. 

-S. \l— Competency of Court — Test of. 

The test of determining the operation of a de¬ 
cree as res judicata in a subsequent suit is whe¬ 
ther the Court that passed the decree in the pre¬ 
vious suit could try the subsequent one or not> If 
he had not such a power, the decree would not 
operate as res judicata to bar the latter suit. 
{Piggott and Walsh, JJ.) Mata Prasad Shukul 
V, Devi Shukul Ain. 58 I. C, 676 : 

2 U.P.L.R.(All.) 69. , 

—- S.ll —Competent Court—Civil and Reve¬ 

nue Court^Ej*ctment, 

A suit for ejectment which is maintainable in a 
Civil Court is not barred merely because the plff. 
had previously sued in a Revenue Court, treating 
the defendant as a tenant. (Richards, C, and 

Banerjee,].) Mukhram r/. Chajju. 

IT A.L J. 646 : 60 I.O. 784 : 1 tl.P.I/.R, (H.C ) 74. 


I — S. 11 — Competent Court—Small Causil 
suit in Munsiffs Court—Suit for damages in 
Small Causes Court. - 

A Munsif is competent to try a suit for - dama¬ 
ges cognizable by a Small Cause Court within the 
meaning of S, 11 even it there is a Small Cause 
Court that can take cognizance of it. 27 Madi 63i 
28 Bom, 338 Foil, (Piggott, J.) Bodlu BhoNJA 
V. Mohan Singh. 39 All. 717 : 421. C. 862: 

15 A. L. J. 788. 

8, 11 —Competent Court—Revenue Court 




—Decision of Rev. Court 
A decision of a Revenue Court deciding, that 
the plaintiff, as co-sbarer, could not sue for ejeCl^ 
meat, cannot operate as a bar to the question whe¬ 
ther the plaintiff as a lamhardar can maintain 
such suit. (Sunday Lai, J.) Jai Ram v, Gulzari 
Mal. 36 1. C. 612i 


- B. ll—ComPetent Court—Revenue Court 

—Order of. 

An order of Revenue Court determining rela¬ 
tions of landlords and persons as tenants is res 
judicata between them, but the question can be 
re-settled if events have changed the position-teri 
minating the tenancy. (Piggott and Lindsd^i JJ.) 
Bhagwan V. Madan Mohan. 38 All. 683i 

35 I. C. 41: l4 A. L. J. 734i 

-S. 11 — Competent Court — Revenue 

Court. 

The decision of the Revenue Court in respect 
of the holding does not operate res judicata in 
the Civil suit relating to the grove as-the Revenue 
Court could not have decided the suit brought in 
respect of the grove. (Banerji and Piggot t, J/. ) 
Mizaji Lal V. Hori Lau. 34 jT.TJ.TBS. 

-S. 11— Competent Court^Revenue - Court 

— Ejectment—Finding of rent—Free gro^ts-^ 
Proprietary title—Subsequent suit for^decldfiaii&fit. 
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In a suit for ejectment in a Revenue Court, de¬ 
fendants set up tliat they were rent tree grantees 
of the laud and not the tenants ot the plaintiff and 
the plea was lound by the Court and aflinned on 
appeal by the Revenue Court. Subsequently the 
plaintiff sued to declare that the defendants were 
not free grantees. He!d^ that a question of pro¬ 
prietary title was raised by the defendants and 
decided in their favour bv the Revenue Court and 
that by not appealing to the Dw Judge the plaintiff 
allowed it to become final. Tne subsequent suit 
in a Civil Court was barred by the rule cf res 
judicata. {Rtchard^, C. J. and Bauerji, J.) SuN- 
DAPA Kunwarv. Dina Naoh. 37 All 280 . 

28 I.C. 432 : ISA. L. J. 326. 1 

k 

I 

- ^ IX-^Competent Cout-f—Revenue Court 

—Decision on title. 

A decision of Revenue Court in a previous suit 
that the plaintiff was the sub-tenant of the defend- 
anc in respec' of the holding does not operate as 
res judicata in a suit in the Civil Court to esiab- 
lish his claim to the holding. {Richards. C. J. 
and Bunerji. 7.) Kanhiram v Durga Prasad. 

37 AII. 228: 27 I, C. 913: 16 A L. J 278, 


C. P. CODE {V OF 1908), S. 11—Competent Court* 

-S. 11 -Coiitpclcnf Court—Revenue Court 

—Assistant Collector. 

A decision of an Assistant Collector of the Second 
Class cannot operate as judicata in a subse¬ 
quent suit not cognisable by him even though 
the plaintiff had omitted a portion of the claim 
in the first suit in order to bring ihe case before 
ihe ofiicer, [Cliamiery J.) Ram Govind v. Sri 
ThakUi^JI Maharaj. 1« I, C 126: 11 A. L. J. 281, 

-S. 11—Competent Court-Small Causes 

Court—Decision on question of title—Subsequent 
suit on title. 

A suit to recover damages an account of the 
misappropriation ot the Iruit of a j;rove was dis¬ 
missed on ihe ground that the plaintiff had tail* 
ed to prove his title to the grove. There was no 
second appeal as the suit was one of a Court of 
Small Cause nature. Held, that a subsequent suit 
between the same parties lor the recovery of pos¬ 
session cf the grove and damages was precluded 
by res judicata. 4 A. L. J. 517. Dist. (Chamier. J.) 
MUSAOUI Lal V. Jwala Fkasad, 

16 I. C.496. 10 A. L. J. 106. 
- S. 11 — Competent Court — Revenue Court 


- -Sa. 11 and 24 {^1)—Competent Court- 

Small Cause. 

A small cause suit transferred to a munain re¬ 
tains its character as such a d no appeal lies 
against his decision and it could not operate as 
res judicata for other suits not cognizable by the 
Small Cause Court. {Sundarlal. J.) Dulare 
Lal V. Hazari Lal. 26 I. C. 56: 12 A. L. J 853. 

_S 3 . 11 and \Z—Competent Court—British 

Court —Res judicata in the Court of the Native 


State. 

A Court in British India is not competent to try 
a suit in respect of property situated in the Na 
tive States and its judgment could not operate as 
res judicaia in the Court of a Native State. A 
foreign judgment mav give a c^use of action for 
a suit in a Court of British India but lias no force 
or authority as such in such Court. {Richards^ 
and Tudball. ]J.) Maqbal Fatima v. Amir 
Hasan Khan. 37 All. 1: 25 I. C. 193 : 


4 r% K r 


« A M ^ 


__a, ll—Competent Court—Revenue Court 

—Authority of an agent to grant lease—Suit for 

declaration—Not res judicata. 

A Revenue Court has no jurisdiction to go into 
a question of the authority of an agent to grant a 
lease on behalf of his principal and so an inciden¬ 
tal expression on that point by that court is not 
res judicata in a suit for declaration that the l^ase 
was void for want of authority. (Rafique and 
-Piggutf. 77.) Ram Singh v. Rao Giraj Singh. 

* 23 I. C. 705 


___a. ll—Compeient Court —Revenue Court 

—Decision of-B*nding on parties in matter with¬ 
in its jurisdiction. ^ ^ it 

A subsequent suit for declaration m a Civil 

Court is not maintainable where there is a decree 
of the Revenue Court binding on the parties for 
ejectment of the mortgagee of any occupancy hold- 
infi, [Benerji and Rafi^ue. 77.) Sheo Prakash 
V. KaRNA, 86 All. 464: 21 L 0. 2: XI A. L. J. 671. 


— Decision as to rent. 

The decision by a revenue court fixing the rent 
at a particular fixed sum operates as res judicata 
between ihe panics and precludes the plaintiff 
from claiming at a Higher rate. (Piggoti, 7.) San- 
WAL Kunwar V. Murli. 16 I. C. 339: 

10 A. L. J. 52. 

- S. 11 -Competent Court — Revenue 

Court. 

The decision of a Revenue Court can be res ju¬ 
dicata against a parly in a subsequent Civil suit, 
if the matter d cided by the Revenue Couri could 
have been heard in appeal by a District Judge 
who could have sent the case for trial to the 
Court ot the same jurisdicuon as the Civil Court 
in the subsequent ruit. {Knox. Banerji and Kara^ 
mat Hussain, J J.) Bed SaraN Kuar v. Bhagat 
Deo. 33 Ail. 463: 10 I. C. 924: 8 A. L. J. 341. 

-—S. 11 —Competent Court—Court not com¬ 
petent to try issues — jVc? bar. 

The judgment of a Court on issues which it is 
not competent to try could not operate as res judi¬ 
caia in a subsequent suit involving the same issue. 
(Sco//, C. 7. and Shah. J.) Abdul Kadar v. Dul- 
LANBiBi. 37 Bom. 563: 20 I. C, 530: 

15 Bom. L. B. 672. 

-^—S. 11— Competent Court—Decision of 

Revenue Court—Existence of relationship be¬ 
tween landlord and tenant. 

The present suit was brought by the plaintiffs 
to eject the defe^^dant from the holding in suit, 
the plaintiffs^ case being that the tenants who 
held toe land under them had no transferable in¬ 
terest in the same and had abandoned the hold¬ 
ing after selling it to the defendant and that the 
latter, therefore had acquired under his purchase 
no right to the holding but was merely a trespass¬ 
er. The defence was that the defendant was a 
tenant and could not be ejected as a trespasser. 
Another thing was the defendant ’'elied upon a 
decision in a proceeding under S. 106 of the 
B.T, Act in bis favour. The deiendant was entered 
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in the Record of Rights as tenant of the lands af- | 
ter purchasing the holding. Plaintiffs thereupon 
brought a suit under S. Iu6 of the B. T. Act for 
the correction of the entry, on the ground that 
the defendant was not a tenant. The Revenue Offi¬ 
cer, under S. 106, decided that the defendant was 
a tenant and that the entry in the Record of Rights 
was correct. Held that the question whether the 
defendant was tenant or not was directly raised 
and decided in the proceedings under S. 106 of 
the B. T. Act and that it was res judicata in the 
present case. (Chatter jee and Panton^ 7.) Roy 
Jatindra Nath Chouohury v, Azizar Rahman 
Shana. 71 I. C. 307 : 50 C. 79 : 1923 C. 433. 

-S. ll^Competent Court—First Munsif 

having ito powers — Si^bsequent suit — Mu.nstf with 
power up to Rs. 2,000. 

Where the prior suit was decided by a Munsif 
who had jurisdiction to try suits up to the value 
of Rs. 1,000 only and the later suit was laid at 
Rs, I,ion and was tried by a Munsif who had 
jurisdiction to try suits up to the value of 
Rs. 2,000 ; Held, the Munsif who tried the 
previous rent suits bad no jurisdiction to try ;he 
later suit. 28 Cal. 78 distinguished. Where 
therefore the plaintiff’s suit for recove¬ 
ry of possession and mesne profits is a bona fide 
suit because according to defendant’s own case 
the plaintiff had good title to recover possession 
he therefore had good title to recover mesne pro¬ 
fits also and the decisi jn iii the previous rent 
suits does not ooerate as res judicata. (Chatterjt 
and Pearson, JJ.) ASAN Ali v. Sarada Charan 
Kastagir. 1922 Cal. 138, 

- S. 11— Competent Court—Pecuniary ju¬ 
risdiction — Decision of Lower Coi^rt not res judi¬ 
cata. 

The decision on a question in the Court of a 
munsif is no bar to a subsequent suit between the 
same parties brought in the Court of a Subordi¬ 
nate Judge. (Chatterjce and Panton, JJ.) Promo- 
THA Bhusan Deb Roy Bahadur v. Narendra 
Bhusan Roy. 56 I. C, 932. 

— —- S. 11— Competent Court — Consent of 

parties. 

When a Court has no jurisdiction over the 
subject-cnatter of a suit in which an order is made 
such order as made is wholly void and does noi 
operate as judicata. Jurisdiction cannot be 
conferred by consent of parties, and no waiver 
or acquiescence on their part can be made up, 
for the lack or defect of jurisdiction. [Mookerjee 
and Fletcher, JJ.) Krishna Kishore De v. 
Amarnath Kshettry. 24 C. W. N. 633: 

561. C. 532: 31 C. L. J. 272. 

- S. 11 —Competent Court—Meaning of — 

Court trying former suit mutt have had jurisdic- 
tion to try latter suit and not merely the issue. 

To establish the plea of res judicata, the Court 
which decided the former suit, must have been 
such a Court as would have been competent to 
try and decide not only the particular ma'ter in 
issue in the latter suit but also the latter suit itseli 
in which the issue is subsequently raised. 35 Cal, 
553: 29 Cal, 7C7 ; 25_A. 138 Rel. {Mookerjee and 
Beachcroft, JJ.) Behary Lal v. NArain Misra. 

51 I. C. 127: 29 C. L. j.237. 


C. F< CODE (V OF 1908), S. 11—Competent Court* 

-S. 11 —Competent Court—Test of. 

In determining the jurisdiction of the Court 
which decided the former suit, to try the subse¬ 
quent suit in order to apply the rule ot res judi^ 
cata, regard should be had to the jurisdiction of 
that Court at the date, not of the subsequent suit* 
but ot the former suit {Mdokerjec and Beachcroft, 
JJ,) Mahendranath Biswas v. Shamsdnnesha 
Khatan. 19 C. W. N. 1280; 27 l.C, 9t>4 : 

2L C. L. J. 157. 

-S. 11 — Competent Court—Revenue Court 

— Ejectment. 

Decision of Revenue Court in a rent suit does 
not bar a subsequent suit for recovery of posses¬ 
sion. (Mookerjee and Beachcroft, JJ.) Mukdnda 
Lal Chakravarthi v, Kaliprasanna Chatter- 
JEE. 23 1. C. 592:19 C. L. J. 244. 

- S, 11 —Competent Court—Probate Court 

—Title, 

A Probate Court is not competent to try an or¬ 
dinary suit for title and its decision is no bar to a 
suit in the Civil Court. (Mookerjee and Caspersy^ 
JJ,) Lalit Mohan Das v. Radha Raman Saha. 

15 C, W. N. 1021; 10 1. C 434; 13 C. L. J. 547. 

--S. 11 —Competent Court — Jurisdiction^ 

want of, in former case. 

The original mortgagors from whom plaintiff 
purchased the pi open y subject to mortgage had 
sued the oiiginal mortgagees lor redemption in 
1896; That case had been tried by a Munsif, 
second class, who holding that the interest was a 
charge on the property decreed redemption on 
payment of Rs. 873. This decree had been vari¬ 
ed on appeal by the Divisional Court, but the 
Trial Court’s decree was restored by the Chief 
Court. Plaintiff in appeal agamst ihe decree of 
the Trial Court contended that the decision of 
the former suit by the Munsif who had power up 
to Rs. 500 could not be res judicata or estop him 
from ui'ging that according to the terms of the 
mortgage deed itself, the interest was i ot acharge 
on the properly as held by the Trial Court, 
Held, the Munsif of the second class in the for¬ 
mer case had no jurisdiction in law to try the 
case. Therelore the former suit does not ope¬ 
rate as a bar to the consideration of the question 
relating to interest. 6 C. L. J. 621 ; 14 C. L. 
J. 220 and 7 I. C. 781 Dist. 54 P. H. 1912 Foil. 
(Broadway and Abdul Qadir, JJ,) Maya Das v, 
jiNDA Ram. 731. C. 874 1923 Lab: 141. 

-S, \1—Competent Court—Decision under 

Punjab Land Revenue Act, S. 117 6y a Revenue 
Court—R qs judicata. 

A decision as to title under S. 117 of the Act by 
a Revenue Court is res judicata in a Civil Court* 
(A. Raoof and Hamson, JJ.) Manak ChaND i/. * 
Shahab Din. 63 I, C. 731. 

-S. 11 — Competent Court — Litigating 

under ihe same title—Representative Capacity. 

Where the Court which tried thS' previous suit 
was by reason of the pecuniary limits of its 
jurisdiction incompetent to try the subsequent suit 
and the judgment in the former ruit was binding 
on the deft, only in a representative capacity there 
would be no question of res judicata, {Ratiigant 
C. J. and Martineau, J.) Anand Bahadur v. 
Hardial Azjz. 52 I. C. 645 ; 87 P. B. 1919. 
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-S. 11 — Court — Arbitrator--' 

Award — E*fticiof — t^yoptrty uot the subject of. 

Where the arbiirators ncithcT gave any adjudi¬ 
cation nor inado any inoui'y about the (. xistence 
ol loiut property other than thtt mentioiKd in the 
reference lo aibitiaiioii their award does not op¬ 
erate as a bar to a suit for partition of the rest of 
propert'es. (IV/ibefforce a^d Martincau^ JJ.) 
Manohar Lal V. Nanak Ch4Nd. 

621. C. 603 .<58 P. R, 1919. 

-S. 11— Competent Court — Company — 

Liquidation 

Wnere a suit by the liquidator ofacunpany 
on a promisso-y note executed by a person for 
m )ncy due • n shares is dis nissed on the merits, 
the sa ne matter cannot be re-agitated in the 
liquida ion Court, as the acceptance of the pro¬ 
note in lieu ot the shares amounted to a novation 
of the c ntract to pay toe premium and 'hus the 
suit on the pro-note was dismissed on the merits 
by a competent Court \Shadi Lal, J.) Mathka 
Dks V. Official Liquidator, Popular Bank, 
Ltd. 87 P W. R. 1918 : 46 I. C. 686 : 

86 P. L. R. 1918. 

-S. 11—Competent Court — tic-venue Court 

—Decision on title. 

The decision by a Revenue Court on a ques¬ 
tion oi tule IS no bar to the same question being 
litigated in a Civil Court. (S/xa/t Dm, J.) Bila v. 
Sultan Ah. 45 F. R 1918 : 77 P W. &, 1918 ; 

46 1, C- 13 : 84 P L. R. 1918. 

-S. 11 —Competent Court—Winding up of 

CO pany—Decision of Court final, 

A question once settled by a liquidating Court 
cannot be re opened by a regular suit. {Chevis 
andShadi Lal.Jl,) Kishen Oas v. Official 
Liquidator, Doaba Bank, Ltd. 40 P K. 1918 : 

46 I. C. 84 : 60 P- W. R 1918 

-S ll—Comptient Court —Test of — Appel¬ 
late Court. 

The Court referred to in S- ll of the C.P.C, is 
the original Court subject to the proviso that, 
that Courtis judgment is not final until the time 
ot appeal ha-j elapsed or till the appeal has been 
dec ded. 24 I. C, 243 diss. [Chevis and LeRossig 
noly Dalip V. SuRAj Kuar. 4« P. R l^ie : 

34 L C. 5»1 : 142 P. W. R 1916 

---S. 11— Competent Court — Arbitrator — 

Private award. 

A valid and enforcible award made out of 
court bars a suit on tne original cause of action. 
{:>hadi Lalani Jones, JJ.) FIRM of Shamsuddin 
Chiragh Din v. Fikm of Muham.mad Hussain 
Muhammad Sadiq. 33 I. C. 494 ; 68 P. W. R, 1916. 

-S. 11 —Competent Court—Pecuniary ju- 

risdictioiu 

The findings in the prrvious suit between the 
same parties are not res judicata m a subsequent 
suit not triable by the previous Court though the 
judgment is admissible in e ddence. (Rattigan 
and Shadi Lal, JJ.) Har Prasad v, Sahu. 

32 I C. 504 : 31 P. W R 1916 

-S, 11 —Competent Court—Comp my in 

liquidation—Seitlemmt of list of contnbutaries. 
An order settl ng the list of contributaries un* 
app**aled, becomes final and cannot be challenged 
and the question of liability of such person under 
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the list cai^not be agitaied. [ShaiiLal,J.) Kanshi 
Ram V. Phshawau Hank, Ltd 
41 P. L. R inh : 28 I C 95 : 227 P. W. R. 1916. 

-S. 11— Comp tent Court - Revenue officer 

—Pn» tition Procc»'(iings. 

A revenue olficei ’s de-iling witli an application 
for pirtili m under S. 117 of Punjab Act XVII of 
18S7 is an ad ninislrauvc adpist nentto which the 
principle of IdJes not apply. But it 
does not mean that the orders passed by a re¬ 
venue officer have no legal hnaht . iM'tvnard, 
F. C.| Mathu V. Bishna. 5 P R 1914 Rev. ; 

27 I. C. 417 : 229 P. L K. 1915, 

- S. \i —Competent Conn—Revinut judg¬ 
ment, 

A Revenue judgme it inter parties is relevant in 
a civil suit but not res judicata, (Robertson, /.) 
MADDU Mal V, BaggU. 160 P W R. 1913 : 

20 I C. 83X ; 280 P. L. R. 1913. 

-S. 11 —Competent Court—Revenue Court 

— Improvements—^ubs quent civd >utt. 

The fact ihat the tenams sued in a Revenue 
Couit and got a dec ee for improvements against 
the landlord will not estop thenn irom setting up 
an indrpaiident title of o vnership. The decision 
of the R-^venue Court though it cannot be treated 
as res judicata will carry greatest possible weight 
wita ihe Civil Court in maiters covered by it. 
(Kensi*^gton and Shah Din, JJ.) Abduli ah Kh^n 
V. Ghulam Jan. 155 P. W. R. 1912 ; 

161. C. 886 : 186 P L. R. ltfX2. 

— -S. 11— Competent CJiirt —Revenue Court 

—Decision of—Civil Courts — ■Estate, 

The Revenue Court, is not t ie final competent 
authoritv, to decide whether particular lauds con¬ 
stitute an estate or not and a decision passed by 
it on that question, will not be res judicata in a 
-uit in a Civil Couit, lor a declaration that the 
lands do not form an estate. yWallis^ C. J, and 
Oldfield, J.) Mahant Ramadina D^s v. 
BoisHAMO. 69 I C. 938 : 14 L. W. 261. 

-S. 11— Competent Court-Civil and Rev. 

Court — Madras E^t'ie Land Act, S. 189 (3). 

The decision of Rev. Couit, in a suit exclusive¬ 
ly triable by it does not bind the Civil Court, 
though the subsequent suit could not be brought 
in the Rev. Court, as S. 189 ’3t is not more com¬ 
prehensive than S 11 of tne C. P. C. (Sadasiva 
Iyer and spencer, JJ.) Sobhanadki AppaRao v. 
Dathadu Venkatr*ju 43 Mad. 859 ; 

(1920) M W. N. 639 : 39 M. L J 476 : 
12 h. W, 512 : 60 I. C. 7t 0 : 28 M. L. T. 359. 

-S. ll—Competent Court—Arbitrator — 

Award, 

All award is as binding as a dec*'ee of the Court 
<=*ven in respect of those matters not embodied in 
the decree as not being referred to arbitration- 
('ieshagiri Iyer and Moore, JJ.) Kolavakolanu 

SEETAMM-A I^.,P0DDRI Mara YANA Mukthi Soma- 

YAJULU. 57 I. C. 982 : 38 M. L. J. 470. 

-S. ll—Competent Court—Jurisdiction 

taken away before pronouncing judgment —Con- 
fiicting decisions in other cases—Effect of. 

Questions that have once been settled between 
the parties will be deemed to be res judicata not- 
w.tbstanding that similar questions between 
the same parties have been decided otherwise in 
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other litigations. A Court which at the^ date of 
the institution ot the first suit had jurisdiction to 
try the subsequent suit but was deprived ot such 
jurisdiction before it prono inced judgment in 
the ficst suit is a “ Court of jurisdiction compe¬ 
tent to try such subsequent suit within S. 11 of 
the Code. (Phillips and Kumaraswami Sasiri, JJ.) 
Venkatachalam Chettv V Aiyam Perumal 
Thevan. 42 Mad. 702 : 37 M. L. J 248 : 

53 I, C. 33 : (1919) M. W. N. 768. 

_S. 11— Co**^petcftt Court — Civil and 

Revenue Courts—Decree of Civil Court declaring 
landlord's right to portion of holding—Subsequent 
suit for recovery of rent on that portion—Liabi 
liiy of tenant for rent—Hes judicata- 

In a suit brought in the Revenue Courts by a 
landlord for recovery of rent of the area of a 
house site included in a tenant’s holding, held. 
that a prior decree of a Civil Court establishing 
and declaring the landlord’s right to get a rea 
sonable rale of rent on the site in question 
operated as res judicata, though mere finding in 
the judgment ot tiie Civil Court on the qucsuon 
of the landlord’s right might not operate as such. 
(Sadastva Iyer and spencer, JJ.) Ramaswamy 
Servaigaran V. Athivaraha Chariar. 

23 M. L. T. 183 : (1918) M. W. N. 340 : 

44 1. C- 663 : 7 L. W. 471 

-S, 11 —Competent Court — Jurisdiction 

since taken away—Decree under Rent Recovery 
Act (1865) —Rate of rent. 

A Civil Court’s decree under the repealed Rent 
Recovery Act deciding the rate ot rent, bars a 
subsequent suit between the same parties, where 
the rate of rent is in question. [Oldfield and 
Phillips, JJ ) Radhakrishna Aiyar v, Swami- 

NATHA AIVAR. 

40 I. C. 587 : 6 L. W. 16 

-S, 11— Competent Court — Small Cause 

suit—'Revision—Question of Jurisdiction. 

In a suit for rent in a Small Cause Court the 
defendant pleaded that the Court had no juris- 
diciion to entertain the suit as the land for which 
rent was claimed was part of an estate and relied 
upon a decision oi the same Court in a suit be¬ 
tween the same parties for rent for a prior fasli 
in respect of the same land. A revision was filed 
against the decision and the High Court de¬ 
clined to interfere. Held, that the decision in 
the earlier suit did not preclude the Court in the 
second suit from considering the question of its 
jurisdiction fo entertain the suit. (Oldfield and 
Krishnan, JJ,) Subba Rao v. Perumal Reddi, 

(1917) M. W. N. 318 : 37 I. C. 906 : 

6 L. W. 467 

-S. Competent Court—Revenue Court 

— QuesHon of title—Not res judicata, 

The decision of a Revenue '"ourt on a question 
of title will not operate as res judicata in a 
claim based on the sa ne title put forward subse¬ 
quently in a Civil Court. 20 Mad. 392 foil (Sada- 
siva Aiyar and Moore, JJ,\ Subhana Achariar 
V, Gopala Krishna Achariar. 34 I. C, 354. 

-S. ll — Competent Court—Small cause — 

Claim for arrears of rent — Subject of issue in a 
suit on original side—Subsequent suit for the 
arrears. 


C. P. CODE (V OF 19081, S. 11—Competent Court. 

The fact that a certain claim for arrears of 
rent falls under S. 15 of the Prov. Small Cause 
Courts Act does not peclude a Munsiff from 
adjudicating upon it when it arises incidentally 
in a suit on the original side. Such an adjudi¬ 
cation acts as res judicata in a subsequent Small 
Cause suit for arrears of rent alone. 27 M. 63 foil.; 

29 M, 195. disi. (Seshagiri Iyer, J.) Sellam 
Iyengar v. Veerappa Chetty. 

18 M. L, T. 171 : 30 I, C. 522: 

(19151 M. W. N. 605. 

-S. 11— Competent Court — Revenue Court 

—Title. 

Where an alleged tenant sets up in a Civil 
Court an independent title against his landlord 
the decision of a Revenue Court is no bar to the 
same. 9 M. 39 dish 17 M. 106, 21 M. 482. Foil. 
(Ayling and Sadasiva Iyer, JJ.) Gangayya v. 
Raja Venkata Ramayya- 25 I, C, 372; 

——S 11— Competency of courts—Causes of 

action—Joinder of. 

The plaintiff is not entitled to add causes of 
action f u' raising the valuation in the subsequent 
suit. The court for the purpose of res judicata, 
can split up causes of acHon in the subseauent 
suit ; and if it be found that one of these causes 
of action is the same as in the first, avd still if 
the specific question be within the jurisdiction , 
of the court and determined by it, it is no answer 
to say that the whole suit is beyond jurisdiction. 
(White, C. J, and Oldfield, J.) Ranganatham 
Chetty v. Lakshmu Ammal. 14 M. L. T, 189 : 

(1913) M. W. N. 690 : 211, C. I5 : 

25 M. L. J. 379, 

-S. Competent Court-Test of com- 

petency. 

The words ‘‘competent jurisdiction** have 
reference to the Court of first mstance. The 
competency of the Appellate Court in the previous 
litigation is immaterial. (Miller and Munro, JJ,) 
Valeswara Iyer v. Muthu Krishna Aiyar. 

21 M. L. J. 67 : 9 I. C. 686 : 9 M. L. T. 288. 

__S. 1\— Competent Court — Insolvency 

Court—Decision of—Binding nature of, 

A creditor who has unsuccessfully opposed his 
debtor’s application to be declared an insolventon 
the ground that he had made fraudulent transfer 
of the prooerty, cannot in a subsequent suitraise 
the plea that the transfers were fraudulent and 
void. He is barred by the previous decision 
which is both a judgment in rem under S 41 of 
the Evidence Act and also a judgment 
partes operating as res judicata, (Hallifax, 
A. J. C.) Narain V. Wardattrai 

57 I C. 612; 16 N. L. B. 201, 

-—8, 11— -Competent Court — Subsequent suit 

of a small cause nature. 

An issue was decided by a Subordinate Judge 
not exercising the iurisdiction of a Snail Cause 
Court. In a subsequent suit in a Small Cause 
Court the same issue arose and it was pleaded 
that the decision of the Subordinate Judge did not 
operate as res judicata as he was not exercising 
the jurisdiction of a Small Cause Court and was 
therelore imcompeient to try the subsequent suit. 
Held, the subordinate judge’s decision on^ the 
same issue in a prior suit operates as res judicam 
as his inability to try the subsequent suit of a 

4 
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SmaU Cause nature arose not from incompetence 
but tro;n the existence of another Court with a 
preferential jurtsd ction, (Kotval, A. /. C) 
Madhorao V, Amritrao. 48 I. C. 268 : 

14 N. L. R. 115. 

^—S, 11— Competent Court — Concurrent 
Jurisaiction. 

Unless the mortgagor asks for redemption, 
accounts in a mortgage suit cannot be granted. 
Wnere no further rejie^ can be gr.inted, accounts 
cannot be adjudicated. To constitute res- 
judicata. Courts must be of concurrent pecuniary 
jurisdiction. An adjudication which lorms the 
basis of no relief is not binding on parties {Batien 
and Mittra, A, J. Cs,) MUKand Ram Sukul v. 
Shko Narain. 

47 I, C. 21. 

-S. 11 —Com pete nt Court—A rbi ira iiort — 

Re/erenoe incompetent. 

Where a reierence under S. 617. C, P. C.. 1882 
is incompeient, any opinion expressed on such 
reierecce could not operate as res judicata in 
subsequent stage of the proceedings {Mitira, 
A.J,C,) Yeshwant Rao v. Dattatraya Kmshna. 

45 I.. C. 201. 

—-S. 11— Competent Court — Joinder of 

causes of action. 

In determining whether the Court which tried 
the previous suit, had power to try the subsequent 
suit, Courts must look to the suit as it could have 
been framed but for ihe option given in ihe C, P. 
C. in the way ot joinder of causes of action. A 
plaintiff cannot therefore evade the rule by join¬ 
ing several causes ot action against the defendants 
in the subsequent suit and instituting it in a Court 
of superior jurisdiction, (Mittra, A. J. C.) 

SUKHDEO V, BhULAI. 

421. C. 657. 

-—S. 11— Competent Court-Decree by Settle¬ 
ment Court—Right of redemption. 

Where the Seitlement Court through oversight 
decreed that the mortgagor had no right left in 
him with respect to a particular property the 
question of the existence of the right to redeem is 
final and suit for redemption by the mortgagor 
or his successors in title is barred, {Stuart and 
Kanhaiya Lai, A. J. C.) Tilak Chand v, Sham- 
BHU Singh. 28 0. C. 269 : 7 0. L. J. 524 : 

60 I. C. 404 : 2 U. P. L. R. (J. C.) 163. 

I - S, 11 —Competent Court — Subsequent 

increase in value—Effect of. 

The competency of the Court to try the subse¬ 
quent suit has to be judged with reference to fhe 
time when the fir^t suit was brought, *. e., as if 
the second suit had been instituted at the time 
when the first suit was filed. Thus where the suit 
was within the jurisdiction of a Munsif and the 
subsequent suit by reason of increase in the value 
of the propeity was beyond his jurisdiction and 
within the jurisdiction of a Subordinate Judge 
such subsequent suit would nevertheless be bar¬ 
red. 9 Cal. 4.^9, 11 C. 301 (P. C.) rist. (Kanhaiya 
Lai, J, C.) Gopal V. Ram Harakh. 

22 0. C. 331 ; 54 I. C. 335 : 6 0. L. J. 547. 

r-S. 11— Competent Court—Revenue Court 

—Decision how far binding. 

Where a Revenue Court decides a suit 
brought before it, holding that it has jurisdiction, 


C. P. CODE (V OF 1908), 8. 11—Competent Court. 

and the parties accept tlie decree and it becomes 
final, one of them afterwards cann\)t ask a Civil 
Court to se*^ aside the decree of ihe Revenue Court 
because it had wrongly decided th« question of 
jurisdiction. If the suit had been decided wrongly, 
it can be remedied by an appeal. (Daniels, A.J,C.) 
Bipati V. Ram Baksh Singh. 

52 I. C. 98 : 1 U. P L. R. fJ. C.) 7. 

- S. XI —Competent Court—Revenue Court 

— Question of title — Decision—When binding. 

Where a rent Court has found upon evidence 
that the relationship of landlord and tenant tb- 
tains between two person?, that decision would 
oiten be final. Bin where the rent C.jun arrived 
at a decision without any evidence at all and upon 
a mere assumpti-^n of a question of proprietary 
title being involved and a tenancy not having 
been established, it is open lo the Civil Court to 
arrive at a finding on the qnC'tion of the proprie¬ 
tary title. (Stuart, J. C.) Jalpa Din v. Kalaka 
Bukhsh Singh. 

49 I. C. 61 : 21 0. C. 324. 

-"S. 11 —Competent Court—Revenue and 

Civil Cour^— Title to land. 

A sale deed provided that the lands should 
remain in the proprieta^'y possession of the vendor 
free from liabiluy for the payment of rent (bila 
lagani). The vendee obtained however, from the 
Revenue Coun decrees aj^ainst the vendor for 
arrears of reveiiue Subsequently the vendor 
sued 111 the Civd Court for a declaration that the 
land was n t liable to pay the revenue or any 
oiher demand, and for damages. Held that as 
the words ‘‘ bila lagani ” implied that the vendee 
was to be liab'C to pay the revenue, if any that 
might be assessed on the Ia”d, the declaration 
could not be granted as it would trench on the 
jurisdiction of the Rev. Court. 12 O C. 164 Dist, 
Damages could not be granted as it practically 
meant a retund of the amounts decreed by the 
Revenue Court. 7 A. L. J, 10*i4, ref, \Kanhaiya 
Lai, A, J. C.) Raghunathji v. Ram Ratan. 

39 I. C. 133 : 4 0. L J. 68. 

-—S. 11 — Competent Court—Decision of — 

Res judicata. 

The decision in a previous suit by a Court not 
competent to try the subsequent suit does not 
operate as res judicata in a subsequent suit. 9 C. 
439. Ref. [Stuart, A. J. C.) JiT biNGH v. Ram 
Bakhsh Singh. 

27 I. C. 637 : 2 0. L. J. 44. 

- S. 11 —Competent Court—Revenue Court 

—Decision as to under proprietary title, 

A decision in a previous ejectment case under 
S. 62 of the Oudh Kent Act as to under-proprietary 
rights, operates as res judicata between the 
parties in a subsequent case for recovery of pos¬ 
session in the Revenue Court untill there is a 
final adjudication on the question in the Civil 
Court. (Holms, J. M.) Mahesh Shukla v. 
Rudra Pratab Singh. 27 I. C. 625: 

2 0. L J, 63. 

-S. 11 —Competent Court—Revenue Court 

—Decision of. 

Where in a suit for partition brought in a Rev¬ 
enue Court it was decided that the plaintiff should 
seek his remedy in a Civil Court and it was sub¬ 
sequently found that the plaintiff had then no right 
to sue, held, that the decision did not operate 
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r£s judico-ta. and Kanhaiya Lal^ 

AJ,Cs.) Bharath Singh v. Balbhadhar Singh. 

20 I. C. 429. 

-S. ll^Competent Court—Trial Court's 

jurisdiction. 

In deciding the question whether a particular 
decision is res judicata tbe powers of the Court 
in which the sah was instituted and not the 
powers of the Aopellate Couit are to be con¬ 
sidered. (Lindsay and Ratliganj JJ*) RUKAIYa 
V. Mubarak ah. 

14 I. C. 86. 

S. 11 —Competent Court—Summary pro- 
cedute—Deputy Coynmissi^'iier, 

The decision given by a Deputy Commissioner 
in S jmm-*ry proceeding under the Rev, Act as 
regards the amount of rent and cess is not res 
judicata \\\ a subsequent suit, (Chamier^ J> C.) 
Rajpal V. Pratap. 

12 I. C 331. 

S. 11—Court of competent jurisdiction 


Decision by Court having no pecuniary jutisdic 
iron—Not res jud cata. 

Where the Court which tried the former suit 
could not, by reason ot its limited pecuniary 
junsdiciion have tried the present smt the ques¬ 
tion of res judicata does not arise. 29 M. 65, 
followed, iSimpson^ A* /. C.) Udairaj ^>ingh v. 

Ram Udit Tewari. 10 0. L. J. 376 : 

77 I. C. 340 ; 1924 Oudh 147. 

S. 11—Competent Court—Evidence that 


prior court had no juris'^iction- Admissibility 

Latent and pat nt defect. 

When there is no want of iurisdiction in the 
court to trv a suit, that is to say, when the want 
ol jurisdiction is not apparent on the face of the 
proceedings, but the absence of jurisdiction de¬ 
pends on a fact in the knowledge of the part> 
whicn he had an opportunitv ot bringing forward 
in the court, then, if he does not bring that fact 
forward but allows the court to proceed wi h tne 
judgment he ought not lo be permitted to impeach 
the jurisdiction of the court in any collateral pro 
cecdiug. (Das and Adamic 77.) Uwakka Fkasad 
Jai Barham. 67 I. C 686 : 1922 P. 322 

S. 11—Competent Court—Revenue Court 


C. P. CODE (V OF 1908), S. 11—Compromise decree. 

sequent litigation. (Pratt and Duckworth, 77.) 
Maung Tun Yin v. Ma Skin Yan. 

1 Bur. L. J. 59 : 68 1. C, 671 ; 
11 L. B. It. 331 ; 1923 Kang 9. 

-‘-“Ss. 11 and 13— Competent Court—Foreign 

Judgment —Rule applicable to 

The conditions ot the judgment to be res judi¬ 
cata of the foreign court an'^ of the court in Bri¬ 
tish India, are the same. Such a judgment in order 
to be res judicata in a subsequent suit must be the 
judgment ot the Court which is competent to try 
the subsequent suit. 6 Bora. L. R. 98 rel. 
\Ormond. Jd Chokappa Chetty v, Raman 
Chetty. 9 L. B. R. 103 : 43 I. C 651: 

11 Bur. L. T. 194. 

-S. 11— Competent Court — Aibitration 

— Award, 

A valid award bars a suit based on any of th 
claims covered by the award. (Twomey^ 7.) Ma 
Yon V, Maung Kiya Gaing. 

35 1. C. 710 : 9 Bur. L. T. 98. 

-S. 11— Competent Court — Revenue 

Officer, 

As there are no Revenue Courts in Burma there 
is no question of res judi.ata bv reason of the 
orders of Revenue Officers. (Maung Kin, 7.) 
Maung Raw La v, Maung Ke 9 Bur. L.t 183: 

35 1 C. 356 : 8 L. B. B. 556. 

-S, 11—Competent Court—Arbitration— 


—Application under S. lt>5, B.T. Act, 

Disposal of an application under S. 105 does not 
bar a suit concerning rent. Plea of bar under S. 109 
u ust be made in absence of which decision 
plff.’s right to rent based on Record of Rights 
will operate as res judicc ta, (Das, J.) Maharaj 
OF DAKBANGA V. YoUNT'S Momian. 

67 I. C. 48. 

--s, 11 — Competent Court — Test of — Deli- 

berate over-valuation of subsequent suit. 

The plaintiff in the subsequent litigation cannot 
get rid of the bar of res judicata by deliberately 
over-valuing 'he subsequent suit, \CJtamier, C^J, 
and Sh^rfuddin, J.) Badari Singh v, Lobhi 
Singh. 39 1. C. 551 : 1 Pat. L. W, 418. 

-S. 11—^Competent Court, 

In p-obate proceed ngs the question before the 
our*^ is one of repre^eni=»tion of the estate and 
not of distribution and therefore an adjudication 
as to the latter is not binding on parties in sub- 


Reference. 

A suit is not barred bv a refererce to arbi¬ 
tration made before, but the aw'ard in which is 
d livered after the suit. Per Kemp, A, 7. C,— 
The case would be different if by a reference 
and award beiore the suit the rights and liabili¬ 
ties of the parlies had been determined at the 
date of the suit. (Kemp and Raymond, A, 7. Cs.) 
Ramchand GURDASMAL V, Gobindham. 

56 I. C, l&O : IS S. L. K. 193. 

Compromise or Consent Decree. 

S. 1 \ —Compromise decree ^ 


A consent decree pa:>sed between the predeces- 
sors-in-iiitere-t of the parties touching matters 
now substantially and directly in issue between 
them, in a later suit is i es judicata, (Beaman, J.) 
Bhaishankar V. Morari. 36 Bom. 283 : 

12 I. C. 635 : 13 Bom. L R. 960. 

S IX—Compromise decree. 


A consent decree based on a compromise 
relating to mailers outside suit dues not operate 
as res iuduata (Rankin, J,) Shashi Bhutan 
Shaw V, Hari Narain Shaw. 48 Cal 1059: 

66 I C. 705 ; 26 C. W. N. 990. 

S. 11 —Consent decree. 


In case of a consent decree an estoppel ^by 
judgment is possible only when the question 
was present in the minds of tbe parties, was 
iniended by them to be dealt with finally by the 
consent decree and was actually so settled by the 
decree. (Sadasiva Aiyar and Napier, 77.) ThevaN 
V, Krishna Thevan. 27 I. C. 708, 


S. ll—Conit>tomise decree. 


Quaere :—Woether a compromise decree can 
opeiate as res judicata upon any matter other 
than that relating to suit is one upon which there 
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is f^otne confl ct of judicial opinion. {N. /?. Chat 
terjee and Grrnres, J/.) Mahabik Misser v, 
Nanda KishoRB Misskr. 27 I. C, 640 : 

. 27 c. L. J. 583. 

- 8 11 — Compro9ftise decree, 

S 11 does not s'rictlv Apply compromi^se 
decrees. (Abdur Rahim and Sttndara Aiy<ir^ JJ.) 
Gopalasami Vastau V Govindaswami Vastad. 

17 I C. 434 : (1912) M. W. N. IO 7 I. 

-8. 11—Co«s<j«f decree, 

A decree or order passed on a razivama would 
constitute die maf'ers contained in it res judi¬ 
cata betweet> the parties to suit {Ab-^ur Rahim 
and AvlingyJ},) Ravula Parti Chellamanna 
V. Ravula Parti Rama Rao. 

36 Mad. 46 : 21 M L. J. 810 : 
10 M. L T. 232 : 12 I. C. 3*7 ; 
(1911) 2M. W. N. 265, 

-S. 11— Consent decree. 

S. 11 is not perhaps strictly applicable to con¬ 
sent decrees as it applies in terms onlv to what 
has been heard and tinallv decided bv the Court. 
The principles applicable to judgments by con¬ 
sent are not the same as those applicable to judg¬ 
ments by default, (Benson and Sundata Iyer, 
JJ,) Kumara Venkata Perumal v. Thatha 

Ramaswami Chftty 

35 Mad. 75 : (1911) 1 M. W. N. 290 : 
9 M. L. T. 487 : 9 1. C. 875 : 21 M. L. J. 709 


-S 11— Cross appeals—Second appeal 

against one only — Bar, 

Two appeals weie filed against a decree of a 
Munsiff. The Lower Appellate Court dismissed 
both the appea's. A second appeal was died 
again'it the decree in one ou\y. Held, that the 
decree was final and binding between the parties 
and operated as res judicata and the appeal 
was not maintainable. {Tudball and Rafique, 
JJ.) Balhari Pande V. Shir Sampat Pande. 

18 A. L. J. 40. 

-S 11 — Connected sidts — Two decrees — 

One decree becoming final—Effcct on appeal from 
the othtr. 

Where there are two connected suits between 
the same parties and the lower court dismissed 
both, the plaintiff is not precluded from appeal¬ 
ing from the decree in one suit simply because he 
has allowed the decree in Ihe other to b< come 
final. (Piggott and W alsh, JJ.) Ram Faqir v. 
Bindeshri Singh. 

41 All. 54 : 47 I. C. 837 : 16 A. L. J. 782. 

- S. 11— Cr<?ss decrees—Appeal against 

one. 

Where only one of two decrees in the same 
terms is appealed against ; the decree not ap¬ 
pealed against will stand though the other one 
is set aside. (Ziundet Lai, J.) KA^[ Kishun v* 

Banwari Rai, 25 I. C. 266. 


_S 11— Comt>romis^ decree. 

The principle of res iud/'cflfa is applicable in 
a compromise decree so as to prevent the parties 
from agitating a matter on which they agreed in a 
previous acti*.>n. To find out what the iH'^tter is 
it would not be enough merely to see what was 
the relict granted in the previous decree, but it 
would be recessary also to examine the basis on 
which it was granted. iMUtra, A. J. C.i Sitaram 
V. Petia. 43 I C. 962: 14 N L. R. 35. 

--8. W— Consent decree— Matter left open 

lodgment obtained by consent of parties is 
binding on all but V some matter is left - pen to 
be deteimined. tl'C judgment does not operate as 
res judicata in respect oflthat matter when agitat 
ed afre>h. (Miller and MuHick, JJ.) Jogdish 

Miser v. Rameshwak Singh. 

67 I. C. 621 : 1920 Pat. 241. 


Connected or Cross Appeals and Suits. 

— S- 11 —Cross suits. 

Where there are two decrees arising out of two 
suits heard together or raising the same question 
between the same parties ard arismg out of two 
appeals to the lower appellate Court and only one 
of such decrees is brought before the H gh Court 
in appeal and there is nothing prejudicial to the 
appellant in the decree from which no appeal has 
been brought which is not rai ed and cannot be 
set right if the appeal which he has broueht 
succeeds, the right of appeal is not barred either 
by tes judirata or by reason of his failure to ap¬ 
peal from the decree which does not piejudice 

him. (Mcars.C, J. Banerji. Piggott, Walsh and 

Rvves JJ.) Ghansham v. Bhola. 

icyves, ^ ^ ^ J J ^ , 

L. R. 4 A. 266 : 1923 All. 490 y2.) 


-8. 11—Cross appeals—Abatement of 

one—Res judicata 

A i'-stituted two suits for declaration that he 
was a mahunt of a ninth, one against B, and the 
. ther against B a d C. Both suits were dispos¬ 
ed of by one and the same judgment but separate 
decrees were passed in each suit allowing A’s 
claims. From the latter decree, only C appealed 
and from the other decree A appealed. Before 
the appeal by K was hea-d C died and his 
appeal abated and the decision of the lower 
Court became final. Held, that the said decision 
operated as res judicata for the purpose of B s 
appeal. 33 All 51 (F. B.l loll. (Richards, C. J. 
and Banerfce.j J.) Anath Das v, Udaibhan 
Pargas. 

35 All. 187 : 19 I. C. 76 : 11 A. L. J. 214. 


-S \1—Connected suits—Same issue de- 

7 ided—Appeal in one — Bar, 

Wh-'re in two suits between the same parties 
the same issue is ra’sed and decided against a 
oartv, and the laiter appealed against only one 
riecree. Htld, tnat the decision on the issue had 
become final and could not be re-opened again. 
[Fanerji.Jd Lal Mahammed v, Shakuran. 


10 T 




_S. 11 —Connected —Res judicata 

_ Failure to appeal against a decree: 

Plrf. appealed against one decree against him 
passed bv the Appellate Court on the defendant’s 
appeal ; but he did not appeal against the appel¬ 
late decree against him on his own appeal. Held 
that the Appellate decree again^^t which no 
appeal was filed v/zls res judicata and that it 
CJuld not be questioned in the other appeal. 
(Richards, J.J ChuNI v, Hukkum Singh. 

10 1. C. 238 : 8 A. L. J. 605. 
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-S. 11 —Connected suits—Appeal against operates as 35 All. 187 foil. (Les- 

6>'res judicata. lie Jones and IVilbetforce^ JJ,) Mahomed Jan v. 

The doctri’^e of res judicata applies to all the UULi Chand. 74 l.C. 683 : 3 Lah. L. J, 478. 


stages of a suit till it is finally terminated and the 
doctrine is not confined to the Court ot first inst 
ance. It applies equally to the procedure on a 
first as well as second appeal. The expression 
former suit means a previously decided suit and 
the same rule applies to appeals. It is not the 
priority in the commencement of one action that 
renders the judgment obtained therein a bar to 
the recovery of a second judgment in anoiher, 
but because the firs*’ judgment, wnen given whe¬ 
ther in the action commenced first or la^t, 
it extinguishes the original cause of action 
and gives to the plaintiff in lieu thereof one of 
the higher nature. Wneie there were two suits 
in the primary court, decided by a common 
judgment and an appeal is preferred only in the 
first suit, while none is preferred from the decree 
in the second suit, the decree made in the latter 
becomes final and operates as res judicata. Cases 
on the poir t reviewed. (Mookerjee and Chol- 
zner, JJ.) Isup Ali v. Gour Chandra Deb. 

37 C, L. J, 184 : 74 I. C. 591 : 1923 Cal 496. 

-S. 11—Cross suits—Two suits for dama¬ 
ges — Common issue—Joint trial ^Separate judg¬ 
ments — Kes judicata. 

Two suits for damages, by two persons, one 
against tne other, were tried together, on the 
same issue of fact. One suit was dismissed and 
other decieed, in two separate judgments. There 
was an appeal against the judgnient decreeing the 
suit but net against the one dismissing the suit, 
Heid^ the latter was res judicata in the other suit. 
(Chatterjea and Pearson^ JJ.) Gangadhar v. 
Sakah Telni. 34 C. L. J. 281 : 64 I. C 574 : 

27 C. W, N. 141. 

-S. Unconnected suits — Decree—Appeal 

in one case* 

Plaintiff instituted two suits against respon¬ 
dents, ore for a share of his deceased brother's 
property and the other for a share in the chanty 
fund set apart at the time of partition between 
brothers which was not disposed of. Boih the 
suits were dismissed on the ground of estoppel 
by virtue of a deed of relinquishment executed by 
the plaintiff in favour of his brothers. Plaintiff 
app^a'ed only in the case in which he claimed a 
share in the property left by his deceased brother. 
It was objected that as he did not appeal from 
the case in which he claimed a share in the chari¬ 
ty fund, the question of estoppel was res judi¬ 
cata, Held this objection is untenable, as the 
decision in the other case that the plaintiff was 
estopped by the deed of release from claiming a 
share in the charity fund does not affect the ques¬ 
tion whether he is estopped from claiming a share 
in the estate of one of his brothers, who died 
subsequently to the execution of that deed. 
(Marttneau and Campbell, JJ,) Seth Yusaf Ali 

Momoonji V. Seth Ah Bhoy. 1923 Lah. 8- 

# 

S. 11— Connected and cross suits. 

Where two cross suits involve directly and 
substantially same question and were tried toge¬ 
ther an appeal against one decree only while 
the other decree was not the appeal is incompe¬ 
tent as the decree from which no appeal is made 


S. 11— Connected suits—Small cause and 
original suit tried togethernApfeals in both 
suits dismissed—Second Appeat inplff's suits. 

Where a small cause suit and an original suit 
were both tried together and two separate ap¬ 
peals filed against the decree were both dismiss¬ 
ed and a second appeal was filed against the 
decree retern'ng to the original suit : Held that 
the appeal lies even it no appeal was preferred 
against the decree in the other suit (Shah Din 
a*’d Chevis, JJu Khazan Chand v Committee 
OF THE Notified Area, Sangla Hill. 

133 P. W. B. 1918 : 46 I. C. 546 : 62 P. L. B. 1918. 

-S. 11 —Cross appeals — Appeal against 

judgment in one—Right to question other decree* 

Where both the parties lo a suit appeal and 
both appeals are decided by a single judgment 
and one of them files a second appeal, Irom the 
decree which not only dismissed the appeal but 
embodied the result of the rival appeal the ap¬ 
pellant is not precluded from impugning findings 
against him embodied in the rival decree though 
he has not filed, through a bona fide mistake, a 
cop'^ of the riv'iil decree. (Shadi Lai and\Jones, 
JJ,) Murad Khatun v, Muhammad Baksh. 

85 P. W. B. 1916 : 33 I. C. 742 : 

84 P. B. 1916. 

- S. 11 — Connected suits — Dependent 

judgments—Decree settling r'ghts and liabilities 
—Recurring liability—Subsequent de'^rees based 
on the first decree — Appeal—Reversal of the first 
decree tn appeal—Effect on subsequent decrees — 
Res judicata. 

When a decree has been passed determining 
the extent of recurring liability in one suit and 
when the decision is under appeal other decrees 
werf passed on the authority of the first deci¬ 
sion. they stand superseded by the decree passed 
in appeal and the fact that the subsequent suits 
were decided on the authority of the first deci¬ 
sion and not on the ground of res judicata, 
makes no difference. (Wallts C.J and Kumara- 
swami Sastri, J.) Zemindar of Pangidigudem 
V, Venkatappaya. 64 I. C. 647 : 

37 M. L. J. 591. 

-S. 11 —Connected suits—Two decrees — 

Appeal, 

Where two suits regarding same subject-matter 
are tried on the same evidence and separate 
decrees ai-e drawn up though judgments follow 
closely each other, an appeal against one of the 
decrees is not barred by a failure to appeal against 
the other under S. 11, C. P. C. 29 Mad. 333 iF.B.) 
foil. (Wallis, C. J. and Srinivasa Atyangar, J.) 
Ramaswamy Chetty V, Karuppan Chetty, 

311. C. 216 : 29 M. L. J. 551. 

-S. 11—Cross Appeals — Consolidated — 

Main tainability. 

A consolidated appeal against two cross-de¬ 
crees is not maintainable but the appellant will 
h ave to confine himself to one decree: If be 
f ails to elect which decree he will confine himself 
to, then and then alone the entire appeal can be 
dismissed by the rule of res judicata. (Kanhaiya 



925 


CIVIL DIGEST, 1911—1923. 


926 


G. P. C^D£ (V OF 1908), 8. 11—Connected suits. 

Lai, A. J. C) Mahabiu Prasad i», Bbsuwak 
Prasad. 42 I. C, 424 ; 4 0. L. J. 612. 

-S. 11— Second appeal 

against one of two decrees in cross appeals. 

If second appeal is prelerred aeainst one of two 
decrees made in two cross appeals decided by a 
single judgment and the matter at issue in the 
second appeal was not directly and substanually 
in issue in ihe other appeal, there was no final 
decision of the question which would operate as 
fCS judicata against the hearing of that appeal. 33 
All 5<; 35 All. 187; 19 I. C. 76 Oist. (Sabonadicrc 
A, J. C.) Lallu Ram v, Raj Bahadu*^. 

21 I. C. 264. 

-S. 11— Connected suits—Involving same 

tssue—Appeal against one alone — Res judicata. 

Where two suits involving the same issue are 
tried together but the decree in one of them is 
not appealed against, then in an appeal, against 
the decree which is appealable the decision in 
the '^ther decree; not appealable is res *udicaia, 
6 O C. 384 ; 7 1C. 156: 33 A. 151 foil. [Piggolt, 
/. C I Lalta Prasad v. Bahokun Nissa. 

14 I. C. 321. 

-S. 11— Connected suits—Two decrees to 

be set aside—Appeal affainst one only if other be¬ 
comes res judicata 

Where there are two decrees to be set aside 
before the dissatisfied party can get the relief he 
asks for, and an appeal is filed agiinst one only, 
the other operates as res judicata in the appeal 
against the former. (Piggoii, J. C,) WaliUllah 
v. Ejazali. 13 I. C. 984 : 16 0. C. 22 

_S. 11— Cross suits--Decision in prior 

The main object of the doctrine of res judicata 
is to prevent multiplicity of suits between liti¬ 
gants. S. 11 reiers not to the date of commence¬ 
ment of the litigation but to the time when the 
Judge decides the issue. Where there are two 
cross suits having a certain issue common to 
both and no appeal is brought against the one suit 
the finding on the issue cannot be attacked in an 
appeal from the decision in the other suit. {Fox, 
C. J and Hartnoll, J.) Raman Chktty v. Muthu 
Veerafpa Chetty. 5 Bur. L T. 199 : 

17 I. C. 860 : 6 L B. E. 93. 

\ 

Co-plaintiffs. 

_ —S. 11— Co-plaintiffs—Decision when res 

judicata. 

In a suit by a firm against a debtor a joint 
decree was obtained against the debtor in favour 
of the plffs, who were declared to be co-partners. 

that such adjudication of the co partner- 
shio was arrived at only for the purpose of the 
deft who was sued in that litigation and did net 
operate as res judicata in a suit between the co 
partners so as to bar a finding that one of the co¬ 
partners has no tnle to any share in the partner¬ 
ship business. \Chandavarkar, A, C. J, and Bat¬ 
chelor, A) Shankar Vishnu Gokhale v Raghu- 

NATH HARI DHARAP. 

17 1 C. 205 ; 14 Bom. L B. 854. 

- S. 11 — Co-plaintiffs — Test of. 

A point is not res judicata unless it is clear 
ffom the pleadings and the findings in the previ- 


C. P. CODE (V 0? 1908), 8. 11—Directly and Sub¬ 
stantially in issue. 

ous suit. A finding to become res judicata as 
between co-p|ffs. must have been essential for 
giving relief against the deft. Wliere in the pre¬ 
vious suit it was an insignificant matter for the 
deft, therein for the relief to be given aganist him 
whether the one piff. si'cceeded or the other, plea 
of res judicata ought to be disallowed. (Uus'^cll 
and Chandavarkar, JJ ) Kakiimini v. Dhondo. 

36 Bom. 207 : 14 I, C 466 : 

14 Bom. L, R. 128‘ 

-S. ll~Co-piaintiffs. 

No decision on points not actively contested 
between co pliintiffs. is res judicata between 
them. (Oldfield and Phillips, JJ.) Mookkan 
V. Naga Pillai. 38 1 C 213 : 

(1917) M. W. N. 14. 

-S. 11— Co-plaintiffs—Decision when rets 

judicata. 

In the absence of a conflict of interest between 
persons ranged as co-plainliffs in a suit the suit 
have made in ihe alternative, the claim which he 
madft in the present suit and that by reason of 
decision in the suit would not bind their succes¬ 
sors as r^:s (Miller, C. J. and Jwata 

Prac^d, J.) Maharaja Pratab Udai Nath Sahi 
Deo V. Ganesh Narain Sahi. 70 I, C. 232 : 

1921 Pat. 369. 

Directly and Substantially in issue. 

-S. \X—Dtrccth' and sustantially in issue 

— Genuineness of document. 

Where the suit was brought to enforce a docu¬ 
ment winch was held in a former suit to have no 
e^^fectual binding power over the estate in ques- 
t'on and not to affect it in any way as betw’een 
the parties, held that the suit was barred bv the 
ru]e of res judicata (Lord Macnaughten.) Durga 

Prasad v. Shasibala Debi (1912) M. W. N. 73 : 

11 M. L. T 73 : 9 A. L. J 165 : 

15 C L J. ISO : 14 Bom. L. E. 177 : 

14 I. C 463 : 16 C. W. N. 603 (P. C.). 

-S. 11— Directly and substantially in 

issue— Decision on validity of sale deed. 

Where the questit*n whether a particular sale 
deed was a valid document arose directly and sub¬ 
stantially in the previous suit and the prior suit 
could not be determined without a decision of 
the issue the decision operates as res judicata in 
a subsequent suit even though the property in¬ 
volved in the subsequent suit is different from 
the One which was the subject of the prior suit. 
13 B. 25 : 7 I. C. 388 Ref. (Banerji and Gokul 
Frasad, JL) Kedar Nath Singh v. Sheo 
Shanker. 45 A. 515 : 21 A. L, J.421 : 

L. R. 4 A. 512 : 76 T. C 3;0 : 

1923 All. 613 (2). 

--— S. li— Directly and substantially in 

issue—Obiter dictum not n^erssary for ihe deci¬ 
sion of the case. 

Where in a prior suit the court had merely to 
decide the fa''tum of a person’s de^ih at the date 
of suit having regard to the presumotion under 
S. J0» of the Evidence Act but it went further and 
expressed an opinion that the person was dead at 
a particular date relying erroneously on the sup¬ 
posed presumption to that effect found in S. 108, 
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C. P, CODE (V OP 1908), S. 11—Directly and 

substantially in issue. 

Evidence Act, the decision as to the date of death 
is not passed on an issue direcdy andisubstan'iatly 
in question and d :>es no<‘con t.tute rfs judicata, 
[Walsh and Ryves, JJ) Rfkh^b Das i^t. 
Sheobai. 45 A. 466 : 21 A. L. J- 393 : 

L K. 4 A. 532 ; 74 I. C. 656 : 1923 All. 495 

-S. W-Difcctly and suhsta*^iially in issue 

—■ Suit by son to avoid execution sale of joint 
family property — Prior suit—Dismissal of — 
Effect of, 

A suit by a Hindu son to avoid a sale in execu¬ 
tion of a decree against his father on the ground 
th^'t the debt was tainted with immorality is bar¬ 
red by a similar previous suit on the ground that 
the property was joint family property. {Gokul 
Prasad and Stuart, JJ,) Badri Prasad v Mohan 
Singh. 4 U P.L.R. (A.) 15 : 65 I C 511 : 

1923 All. 231. 

- -S. 11— Directly and substantially in 

issue—Decision depending on one issue—Other 
issues not res judicata. 

Plaintiffs sued detendants for an iniunction res- 
traioing them trom building on the disputed land 
alleging it to be the com non property of the par¬ 
ties, The plea of the defendants was that the land 
was exclusively their own. A subsequent suit 
was instituted by defendants against plaintiff, in 
which defendants, inter alia claimed an injuncti ".n 
against plaintiffs restraining them from allowing 
water to flow on the disputed land to which tue 
plaintiffs answered that they were joint owners 
of the land with plaintiffs and that they bad a 
right of easement. The plaintiffs' suit was dis¬ 
missed on the finding tha'the defendants were 
sole owners of the land in dispute. lathe suit 
fibd by defendants the court found in favour of 
the easement alleged by the plamt'ffs, and dis¬ 
missed t'^at suit. Haiiitiffs appealed against the 
decree dismissing their suit and there was no ap¬ 
peal from the decree in the other suit. He'd that 
the consideration of the issue as to ownership oi 
the land was not barred bv res judicata^ since that 
question ceased to be substantially in issue in the 
second suit by reason of the finding on the ques* 
tion of the easement right. 33 A, 51 Dist. (Hears, 
C, J, and Piggott, J.) Peary Lal v. Jado Kai. 

20 A. L. J 784 ; 76 I. C. 618 : 

L. B 3 A. 450 : 1923 All. 15. 

- -S. 11 — Directly and substantially in 

issue—Suit for possession—Previous suit fijr de¬ 
claration. 

The dismissal of a suit of the reversioner for a 
declaration that he. was the next reversioner dur¬ 
ing the lifetime of the widow on the occasion of 
transfer by her by way of gift is no bar to a 
subsequent suit for possession of the property. 
[Gokul Prasad, J.) Ramjas Mr Sartaji. 

70 1. C 635 : 20 A. L. J. 672 : 1922 All. 401, 

-*3. 11— Directly in issue — Partition pro- 

ceedings—Question of title. 

Wnere the parties were arrayed on the same 
side in partition proceeding and the court allow¬ 
ed partition and formed a separate Mahal in the 
names of each of ihe parties, a subsequent suit 
by plaintiff for a declaration that he alone was 
the owner of the entire Mahal to the exclusion of 
the defendant is barred by the rule of res judi- 


C. P CODE fV OF 1908), S. 11—Directly and Sub* 
stantially in issue. 

caia. (Knox and Banerjee. JJ.) Lal Behari 
V, Parkal Keor. 42 All, 309 : 18 A. L J 110 : 

55 I. C. 22 : 2 V. P. h. B. (All.) 60- 

-S. 11— Directly and substantially in 

issue — Co-heir's suit fo'^ possession—Mah >medan 
widow — Dower—Conditional decree—Subsequent 
suit. 

In a suit by Mahomedan heirs for possession 
3ga nst a widow in possession of the deceased's 
es ate for her dower, a conditional decree was 
pa'ised on non-fulfilment of which the su't was 
t3 stand dismissed. A subsequent suit was brougnt 
by the heirs for possession from a donee of the 
properiies from the widjw. H id that the dis¬ 
missal of the prior suit did not bar the suit- (Rafi- 
que and Lindsay^ JJ.) Mai^a Bibi v. Wasi 
AHMAD. 41 All. 53g : 17 A.L.J 629 : 51 I. C. 242 ; 

1 V, P. L. B, IH C) 103. 

-S. 11— Directly or substantially in issue. 

In order to see what was in issue in a suit, or 
what has been heard or decided, the judgment 
must be looked at. The decree is only to state 
the rel ef granted or other determination of the 
suit. The determination may be on various 
grounds but the decree does not show on what 
ground, and does not afford any it formation as 
to the matters which were in issue or have been 
decided. [Walsh and Sundar Lal, 7/.)Tej Begam 
V, Sarvi Begam. 37 I. C. 674 : 14 A. L. J. 1171. 

-S 11— Directly in issue — Rent suit — 

Incidental determination of title. 

An incidental determination oi an issue of title 
in a suit for rent is not a bar to anv issue of title 
being raised subsequently. {Banerji, Ji Baldeo 
Pershad V, Narain Halwai. 34 I. C, 123, 

- -S. 11— Directly in issu — 'Rent Suit — 

Suit dismissed for want of proof of title — Sub^e~ 
quent suit for rent. 

On dismissal of a suit for rent on the ground 
that the pla*nt'ff had failed to prove the title on 
which he relied a subsequent suit for rent for the 
subsequent period is not barred. [Bancrji,!* 
Munna Lal v, Buchchu Lal. 22 I. C. 7. 

—:-S." It— Directly in issue — Alternative 

findings—Redemptwi suit. , 

Where plaintiff, the vendee of the mortgagor's 
share sued for redemoiion and the dispute was 
as regards the exte»^t of the plaintiff’s vendor's 
share. Held, that the decision in a prior suit for 
pre-emption brought by the defendants, in which 
the extent of the share was neither in issue nor 
determined is not res judicata in a subsequent 
suit for redmption. (Richards, C. J. and Banef 
fee, 1.) Harpal Singh v. Sheo Mangal Singh, 

14 I. C. 161. 

-S. 11 — Directly and substantially in 

issue—Parties ranged on the same side in former 
suit. 

The decision on a point of facf not directly and 
substantially at issue in a former suit cannot 
operate as r^s judicata in a subsequent suit as 
between parties arranged on the same side in the 
former suit wi h no difference whatever between 
them. (Tudball, J.) Hub Ali v Hammun. 

11 I. C. 936: 6 A. L. J. 307. 
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stantially in lisue. 


-8. 11 —Directly in issuc—Two findings in 

former suit—Second not necessary for disposal 
of ^uit xifhether res judicata in a subsequent suit, 
A finding in a former suit on a point not neces 
sary for the disposal of the same is not res judi¬ 
cata in a subsequent suit (Piggott, /.) Miski 
Lal V, Mohammad Fida Husain. 11 I. C. 89. 


issue 


S, li^^'Directly and substantially in 
Two findings. 

Where in a case there are two findings either 
of which would in law be sufficient to dispose of 
the case, that one which in the logical sequence cf 
necessary issues should have been first found 
rendering the deteTmination of the other issue 
unnecessary is the finding which operates as re-; 
Judicata. 17 A. L. J. 174 Cons, (Stanley, CJ. and 
Banerji, /.) JiVA Ram v. Kalyan. 

9 I. J 983 : 8 A. L, J. 409. 

8. 11 —Directly in issue—First suit 
under general law -Second suit under special law. 

The Dekhan Agri. Rel. Act, 1879, is in relief of 
a certain class of His Majesty’s subjects and, 
therefore, the finding in the first suit by the mort¬ 
gagee could not affect and be res judicata in the 
second suit under the Act which is of a different 
character given to it by a special law, unless tbe 
previous suit also could fall within the class ot 
suits to which that law applied. (Chandavarkar 
and Batchelor, 77.) Vithal Ramachandra v, 
SiTABAI SiTARAM. 36 Bom, 548 : 

16 I. C. 442 : 14 Bom. L. R. 579. 

- -S. 11—Directly and substantially in issue 


C P. CODE (V OF 1908), S. 11—Directly in issue. 

If in a case under S. 105. B. T. Act, the only 
point decided was the amount ol additional rent to 
be allowed for the excccss area, it does not con¬ 
stitute res Judfca*n as to the rate of rent. A rent 
decree in a prio»* suit may not be res Judicata in 
the sense that it finally decided the rate of rent 
between the parlies, but it is res judicata that 
for the years for which that suit was brought the 
rent was the amount then found. (Mewbould, J.) 
Brojenura Kishore Roy Cmowdhury v. Sheikh 
SOMAR ALh 68 IiC. 298 : 1923 Cal. 282 (2). 

-‘S. 11— Directly and subsianlially in issue 

— Adjudicaiiou, 

Where both parlies in a dispute about land set 
forward certain measurements and they came to 
an arrangement by which the length of the rod 
was taken as of more than the Na'karsha rod and 
the plaintiffs got more than they were entided, 
Held, ■as the question of the length of rod was 
not a point in issue and there was no adjudication 
thereon, the principle underlying S. 11, C. P. C., 
does not apply. (Walmslcy and Suhraivardy, 

77.) SURADHANI DUTTA V. SiTTO SHETK. 

27 C. W. N. 280 : 711. C. 378 : 

38 C. L. J. 17 : 1922 Cal. 3H. 

- S. • 11— Daectly in issue— Incidental 

finding on title is not res judicata— Rent suit* 
Where in a suit for rent, th^ question ol title is 
decided incidentally, that decision is not res 
judicata in a subsequent suit for declaration of 
title for possession. (Chatterjea and Panion, 
JJ.) Durgapada V Manindra. 63 I C. 762, 


—Partition suit—It ems, 

A, a Hindu widow sued her husband’s brother's 
heir for possession of her husband’s share alter 
partition by metes and bounds forming part of the 
joiht family property. She also alleged ihat there 
had been an actual partition of the house property 
also. The Court held that the family land was 
undivided. A's suit was dismissed but there 
was no question about the partition of the house 
property in iss'^e in that suit* Subsequent to 
A’s death, her husband’s reversionary heirs sued 
for possession of the house in which A resided 
during her lifetime. It was alleged by the plain¬ 
tiff that there had been a partition of the house 
and that tbe house in suit fell to the share of A’s 
husband and had become his exclusive property. 
The suit was not barred a? the question about the 
partition of house property was not directly and 
substantially in issue in the previous suit and was 
not necessary to he decided nor had been decided 
in that suit. (Beaman and Hayward, JJ,) Muui 
BHAI V. Lakmi Das. 36 Bom. 127 : 

12 I. C. 711 : 13 Bom. L. R. 1034. 

S. 11 —Directly and substantially in issue 


'S, 11 —Directly and substantially in issue 


—Rate of rent decision as to, if res judicata in a 

subsequent suit for rent. 

The question oi the rate of rent is a necessary 
issue that must be decided by the Court in a suit 
for enhancement of rent and the Court’s decision 
thereon is res judicata in a subsequent suit for 
rent in which the same question is at issue. 
iNewbould, 7.} Kiran Chandra v, Bono Behari 
Datta. 59 I. C. 752. 

S. 11- Direetly and substwtially in 


-^First suit for title—Second for fixing bound¬ 
aries* . . .. c ..., 

A prior suit determining a question of title 

regarding a certain land does not bar a subsequent 
suit between the same parties involving a question 
as to its boundaries* [Walmsley and Ghose, JJ.) 
Anantram Bhattacharjke V. Hemchandra 
KAR, 50 Cal. 476: 72 I.C. 1041 : 1923 Cal. 379. 

g ll~^Directly and substantially in issue 


issue—Prior rent suit—Subsequent suit for posses¬ 
sion. 

A decision in a rent suit as to the length of the 
dett.’s occupation, the main issue being whether 
the relationship of landlord and tenant existed is 
not res judicata in a subsequent suit between 
the parties to recover possession by ejectment 
where the main issue is, whether plff.^s posses¬ 
sion is within 12 years of the date of suit. 
[Sanderson, C. 7. and Woodroffe, 7.) DiNESH 
Chandra Banerjee v. Romesh Chandra Das. 

59 I. C. 316. 

_S, 11 — Directly and substantially in 


■Decision as io rate of rent in one year— Effect 


of. 


issue— Ejectment suit—Status of tenant—Ques- 
Hon of. 

Where an ejectment suit by a raya* alleging that 
the defendant was an under rayat failed because 
of the finding that the defendant had a “protected 
interest’’ under the Bengal Tenancy Act, it was 
held, in a subsequent suit that the determination 
of which depended on the precise ascertainment 
of status of both, that the judgment in the 
previous suit did not operate as res judicata, as 
there the question of status was not directly and 
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C. P. CODE (Y OF 1S08). S. 11—Directly in issue. I 

substantially in issue. (Mookerjee^ C. J. and > 
Fletcher, J.) Indubala Debi v. Atul Chandra : 
Ghose. 67 I. C. 344 : 31 C. L. J. 607. ' 

■ ■—B. 11— Directly and stibsiantially in 

issi*c—Rent decree, 

A rent decree though only ex parte is res 
judicata on the question of the existence of the 
relationship of landlord and tenant between the 
parties. (Huda, J.) Basanta Komar Sircar v. 
SUKHOMOY Mondal. 54 I. C. 763. 

-S. 11 —Directly and substantially in 

iusne-^Rent suit—Decision as to title. 

Where a suit for rent in which the relationship 
of landlord and tenant is denied by the defen¬ 
dant who sets up the title of a third person 
who is not made a party to the suit, is dismissed 
anti an adverse finding is given against the 
plaintiff's title, the decision cannot operate as res 
judicata, on the question of title in a subsequent 
suit between the parties. (A^. R, Chatterjee and 
Panton, JJ.) Gober Sheikh v. Alipuddin 
Sheikh. 51 I. C, 366 : 30 C. I. J. 13. 

--S. 11 —Directly and substantially in 

issue — Title—Successors in interest. 

If there is no real contest with regard to title 
of a party, the finding in a suit is not res judicata 
as regards the successor in title of the party. 
(Tetinon and Greaves, //.) Ashutosh Roy v. 
Anant Ram. 501 C. 727. 

--S. 11— Directly and substantially in 

issue—Rent suit — Title—Incidental decision. 

The question of title incidentally gone through 
in a rent suit, does not operate as res judicata. 
(Fletcher and Walmsley, JJ.) SoNaullah 
Sarkar V. Durga Kanta. 60 I. C. 698. 

_—S. 11— Directly and substantially in 

issue — Unnecessary finding—Not res judicata. 

A finding by an Appellate Court on a point not 
necessary for the decision of the suit and on 
which no issue was raised in the primary Court 
cannot operate as res judicata in a subsequent 
suit between the parties. (Fletcher and Walmsley, 
JJ ) Kusalya Sundari t\ Nabin Chandrakar. 

49 I.C, 613. 

-S. 11 —Directly and substantially in issue 

—.Rent suit—Subsequent suit on title. 

Plaintiffs sued for rent on the basis of certain 
Kabuliyats said to have been executed by the 
defendants, as well as on certain kobalas and the 
defendants denied the relationship of landlord 
and tenant. The Court dismissed the suit holding 
that the documents relied on by plaintiffs had not 
been proved and that the plaintiffs were not land¬ 
lords. In a subsequent suit by the plaintiff for 
declaration of their title and for recovery of pos 
session, Held, that the suit was barred by res 
;Mdfcafa because the documents found to have 
been not proved in the previous rent suit could 
not be set up in the subsequent suit. (Fletcher 
and Walmsley, JJ) Alok Mainus Bepari 
Bachhani Bibi. 49 I. C. 477, 

_: -S. 11— Directly in issue—Prior suit dis' 

missed for want of cause of action—Subsequent 
suit—No bar. 

In a suit by the plaintiff for the declaration of 
a public right of way, alleging special damage, it 


C. P. CODE (V OF 1908), S, 11-Directly in issue. 

appeared that a previous suit for a similar decla¬ 
ration had been dismissed on the ground that 
the plaint did not disclose any cause of action 
(there being no allegation ibat plaintiff had 
suffered special damage.) Held, that the second 
suit was not barred by res judicata* (Fletcher 
and Huda, JJ) Harihar Das v. Chandra 
Kumar Guha. 49 I. C. 79 : 23 C. W, N. 91, 

-S. 11— Directly and substantially in is¬ 
sue—Rent suit—Decision as to rate of annual 
rent if res judicata— 

A judgment in a suit for rent deciding the an¬ 
nual jomfna payable on a holding even though 
it does not operate as res judicata on the same 
question in a subsequent ^suit for rent, is good 
evidence as to the rate of rent. (Chitty and 
Walmsley, JJ) Har Kumar Sen v. Raj Kumar 
Haldar. 471. C 173. 

- S. 11— Directly and substantially in issue 

—Rent suit—Finding as to validity of kabuliyai. 
The question whether the decision in a rent 
suit can operate as res judicata on matters other 
than the relationship of landlord and tenant, de¬ 
pends upon the issues raised and decided be¬ 
tween the parties m the rent suit. If in a ren- 
suit, a kabuliat has been held, on a judicial de¬ 
termination, to be valid and effective as against 
the tenant and to have been properly executed, a 
subsequent suit by the tenant for the declaration 
that the kabuliyat is null and void is barred. 
(Fletcher and Smither, JJ) Beni Madhab Chak- 
rabarty V. Bhola Nath Majila. 47 I. C. 8. 

-S. 11— Directly and substantially in 

sisuc — Rent suit—Rate of rent —Ex parte decree. 
An ex parte decree in a rent suit decreeing the 
claim as prayed for, does not operate as res judi- 
cata as regards the rate of annual rent unless there 
was a prayer in the plaint for a declaration as to 
the rate of rent as part of the substantive relief 
claimed, (Teunon and Newbould, JJ) Brajendra 
Kumar Roy v. Sarfjendra Nath. 46 I. C, 416. 

- S. 11— Directly and substantially in 

issue—Rent suit—Rent in kind. 

A suit for rent wherein the amount of rent an¬ 
nually payable is put in issue and finally decided, 
will operate as bar by res judicata in a subse¬ 
quent suit for rent of the same holding for a 
different period. (Teunon and Huda, JJ) Amzad 
Ali Sikdar V, Naimuddin. 48 I. 0. 688. 

-S. 11—Directly in issue—Rent suit — 

Decision as to rent payable. 

The oi res judicata may arise in a rent 
suit just as much as in any other suit and a de¬ 
cision as to the rate is res judicata. (Fletcher and 

Newbould, JJ) Midnapur Zemindari Co., Ltd. 

V, JAGENDRA KUMAR. 41 I. C. 684. 

-S. 11— Directly and substantially in 

issue—Rent suit—Decision as to relationship of 
landlord and tenant—Suit for Khas possession by 
landlord, 

A subsequent suit for kbas possession is barred 
, where in a previous suit for rent plff.’s title as 
. landlord was distinctly negatived by the Court. 
( (Fletcher and Newbould, JJ.) Jatindra Nath 
Bose v. Mahomed Mallik. 401. C. 669. 

-S, 11 —Directly tn issue—Rent suit — 

Decision about annual rent payable, if bar. 
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Where in a suit for rent the question as to what 
rent is annually payable (or the holding is direct¬ 
ly raised and decided by the court the decision 
operates as res judicala unless the rent has been 
subsequently changed. (Chatterjee and Smither, 
//.) JoGESii Chandra Koy r. Ram Kebal Nath, 

40 I. C. 460. 

-S. 11 — Direotly in issuC' -Mortgage^ 

Redemption—Suit for^-Bar, 

A previous suit by mortgagee to remain in 
possession till his debt is satisiied out of the usu¬ 
fruct (by right of ijara) against the mortgagor 
does not bar a subsequent suit for redemption. 
(Jenkins, C, 7. and Chatterjee, 7.) Peary Mohun 
Mookekjee V. Chandra Sekhar Sakkar. 

33 I. C. &9 : 19 C. W. N. 1132. 

- S. 11 — Directly and substantially in 

issue—Incidental finding. 

An incidental finding as regards boundary of a 
plot in a previous suit is not res judicata as 
regards the question of title of that strip. [Holm- 
wood and Imam, 77.) Mahammad Abdul Kauir 
V. JUAN Chandra Pal. 33 I. C, 738. 

— —— S. 11— Directly and subsiantially in issue 
—Title by snrvivorship- Finding of division—Dis 
missal of snit-'Subsequent suit for partition, 

A brought a suit against the mother and widow 
of B for recovery of possession of ihe estate left 
by the latter claiming by survivorship. One of 
the issues was whether A and B were joint or 
divided and another issue was as to whether a 
village has been divided between A and B. The 
suit was dismissed, both issues being found 
against A. Subsequently the heirs of A brought 
a suit against b’s heirs for a declaration that the 
village was their own exclusive property. Held, 
that the suit -was not barred by res judicata. The 
finding that A and B were dividw '* in status was 
enough to dispose of the plff.'s case n the prior 
suit and it is only that issue that could operate as 
res judicata. The right to the village in question 
was not substantially and directly in issue in the 
previous suit and therefore the finding thereon 
does not operate as res judicata, (Mookerjee and 
Beaoherofty 77.) Anand Kishore Chowdhury 
V, Darje ThakuRAIN. 28 I. C. 580 . 

21 C. L. J. 296. 

-S. 11— Directly in issue — Rent suit — 

Question of title—Ejectment. 

In a previous suit for rent brought by plaintiff 
against defendant, defendant pleaded that he had 
always paid his rent to the plaintiff for the bene 
fit of the landlord and that the plaintiff was no¬ 
thing more than a gowas/a/r, and that he was 
a raiyat holding directly under the landlord. The 
rent suit was decided in faveur of defendant. The 
plaintiff then sued for establishment of his title 
as raiyat and to eject the defendant as a trespas¬ 
ser, Held, that the decision in the rent suit did 
not operate as res judicata on the question of the 
title of the plaintiff. [Holmwood and Chapma**, 
JJ.) Kala Gazi V. Maheswar Chaudvuri. 

27 I. C. 273. 

— —.S, 11— Directly and substantially in 

issue^Rent suit—Decision as to amount of rent. 

A decision as to the amount claimed in a rent 
suit operates as res judicata as an admission of 


C. P CODE (7 OF 1908), 8. 11—Diroctly in isBue. 

the relationship of landlord a* d leuaut. (Holm- 
%vood and Chapman, JJ.) PraNHARI Guha v. 

Chandra Kumar Cii ha. 361. C. 2<)4. 

-S. ll— Directly in issue—Landlord and 

tenant—Tiitc to land. 

Where the question of title raised in the aubas- 
quent suit was not directly and substantially in 
issue in a former suit. Held, that the former suit 
could not operate as a bar by res indicaia to the 
subsequent suit. (Mullicky 7.) Jagatlara Dhbya 
V. Narmada Kanta Banerjee, 24 I. C. 801. 

-S ll—Directly and substantially in 

issue—Several issues. 

As regards questions raised and decided 
against a party, however numerous they might be, 
the estoppel of the judgment will apply to each 
point so decided as if it were the sole issue in the 
case. [Mookerjee and Beachcroft, JJ.) Rash 
Behari r. Mahendra Nath Chose. 21 I.C. 979 : 

19 0. L. J. 34. 

- S. ll’-Dircctly and substantially in issue 

— Rent suit—Express issue as to title not raised 
—Evidence taken. 

The question of res judicata is one of sub* 
sance and not of form : where the issue raised in 
the subsequent suit is substantially the same as 
that in the previous suit though not formally rais¬ 
ed, the subsequent suit will be hardly res judicata. 
Where the iLakbiraj title se'. up by |a person 
was negatived in a prior rent suit which was de- 
I creed, he cannot sue again for declaration of 
that title. [Richardson and Kcwboald, JJ.) 
Shrinath Manual v. Chhabilal Mitra. 

£0 I. C. 700. 

-S. 11 — Directly and substantially in 

issue —Pro fornAa deft. 

Where in a previous suit by A against B. it was 
held that B was a tenant of A, a sebsequent suit by 
B against A and C, 3. pro forma deft, for a decla¬ 
ration that B is not a tenant of A but of C is bar¬ 
red by res judicata. 26 Cal. 242, Dist, [Jenkins, 
C, 7. and Mookerjee J.) Sreenath Dutt v, 
Kesar Seikh. 20 I.C. 344 : 18 C. W. N. 116. 

-S. 11— Directly in issue—Rent suit — 

Decree at certain rate. 

In a previous rent suit, the issue was “ At what 
rate is the plff. entitled to get rent” The first Court 
gave a decree at a rate between the rates alleged 
by the parties. The Appellate Court gave a dec¬ 
ree at the rate admitted b’ the d«ft. Held, that 
there having been no change of the conditions 
of the tenancy alleged, the rate at which the rent 
was decided to have been payable in the former 
suit was res judicata in the subsequent suit, {Chit- 
ty and Teunon, JJ,) Kasimaddi Muhammed v, 
Shib Prosad Das Choudhury. 16 I. C. 590. 

- S. ll—Directly and substantially in 

issue—Rent sail—Test of. 

The question whether or not the decision in a 
suit for rent operates as res judicata upon the 
question of the amount of rent annually payable 
is dependent upon the scope of^the issues raised 
and decided. If the question raised and decided 
relates to the amount recoverable for »he parti¬ 
cular years in dispute the decision has not the 
effect of res judicata. On the other hand if the 
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question raised is as to the amount of rent 
annually payable, the decision clearly consti¬ 
tutes res judicata. 6 1. C, 860 foil*; I. C. L. J, 248 
lef. The tests aie, whether the party who seeks 
to re open the matter in controversy could with 
reasonable diligence have raised the matter, 
whether he had a fair opportunity to obtain an 
adjudication upon the matter, and, whether the 
question formed the proper subject of litigation 
in the previous suit. Whether a party ought to 
have challenged the decree in a previous suit on 
the ground ot fraud is a question which depends 
on the circumstances of each case. 16 C. 682, 20 
C. 79, reh (Mookerjee and Carnduff, JJ.) Pra- 
BHU Nanain Singh v. Sundar Pandey. 

161. C. 447 : 16 C. L, J. 41. 

-S. 11— Directly and substantially in 

issue—Rent suit—Previous decision when bar. 

In considering whether a previous decision in 
the previous suit as to the rate of rent payable is 
res judicata in a subsequent suit, it must be 
seen whether the decision in the former rent suit 
was given on an incidental or material point, 2n 
C. 605, 19 C, 656, 21 C. 236, 26 C. 428, 34 C. 
1020. rel. (Sharfuddin and Coxe, JJ.) Mane 
Muhammed V. Dhani Muhammed. 

17 C. W. N. 76 : 16 I. C. 22 : 17 C. L. J. 71 

-S, 11 — Directly and substantially in 

issue—Rent suit—Decision as to rate in subse¬ 
quent suit. 

The controversy in a previous suit between 
landlord and the tenant was not the amount of 
rent payable for the particular years for which 
rent had been claimed, but the amount of jama 
annually payable by the tenant to the landlord- 
The Court expressly found that the plff, had fail¬ 
ed to prove, his allegation while the tenants 
(defts.) had established by affirmative evidence 
that the jamas were as stated by them. Held, that 
there was an express adjudication by the Court 
upon the question of the amount of rent annully 
payable and the decision in the previous.suit 
must be deemed conclusive: 1 C. L. J. 248 : 13 
C. L. J. 38 : 4 C.L J. 220 rel. 5 C, L. J. 92 ; 13 C. 
L. J. 653 : 1 C. W, N, 711 dist {Mookerjee and 
Carnduff, JJ,) Sarjug Prosad Narain Singh v. 
Ajodhya Rai. 15 I. C. 863. 

-S. 11 —Directly and substantially in 

issue—Rent suit—Scope of—Incidents of tenancy 
'^Decision that Raikumat payable. 

The decision in a rent suit may operate as res 
judicata, where it is upon a question as to the in¬ 
cidents of tenancy, not merely in relation to the 
Claim for the particular year but from a wider 
point of view, 16 C, L. J. 89, 9 C. W. N. 469 rel. 
10 W. R. 257, 28 C. 17. ref, 17 C. 726, exol. Rai¬ 
kumat is legally recoverable if it is payable under 
a custom. 24 W. R. 4, rel. A decision that rai¬ 
kumat was payable in a previous rent suit, involv¬ 
ed by implication a decision that the raikumat 
claimed was payable under a custom, and the 
decision being upon a mixed question of fact 
and law, operates as res judicata. (Mookerjee 
and Carnduff, JJ.) Bechram Sahu v, Chambu 
Uraon. 16 I. C. 837. 

——S. 11— Directly and substantially in 

suit~^Enhancement 


c. P. CODE (V OF 1908), S. 11—Directly in isaae. 

The owner of a share of a tenure sued for en¬ 
hancement again«*t the deft, tenant, h^^lding under 
a lease the plffs share of the property.lt was held 
in that suit that the plff. had the right to enhance 
the rent of the deft. ; but the suit was dismissed 
on the ground that the rent paid by the deft, was 
not lower than that paid by tenants of adjoining 
land. In a later suit for enhancement of 1 he deft.’s 
rent: held, that there was no res judicata and the 
deft, was not debarred from questioning the 
soundness of the decision in the first suit that the 
plff. was entitled to bring the suit. (Harrington 
and Mookerjee, JJ) Parbatty Debya v, Mathra 
Nath Banerjee. 40 Cal. 29 : 16 C. W. N. 877 : 

15 1. C.453 ; 16 C. L. J 9. 

-S. 11 —Directly and substantially in 

issue—Rent suit—Previous certificate cancelled 
—No adjudication on merits— Fublic Demand 
Recovery Act, Ss. 1 (1) (c), and 8. 

Where a previous certificate for arrears of rent 
was cancelled on the groun d that a bona fide 
ctaim was involved but without entering into the 
merits a subsequent suit for rent is not barred by 
res judicata, (Mookerjee and Carnduff, JJ.) 
jANKi Koeri V. Basudeo Ojha. 13 I. C. 361. 

-S. 11— Directly in issue — Rent suit-^ 

Title. 

A tenant in a rent suit set up his ownership to 
the lands denying that of the landlord and the 
Court decided the question of title, Held, it will 
operate as res judicata if the decision of title 
was necessary to decide the rent suit. (Mooker¬ 
jee. /.) Panchu V, Chandra Kanta. 

12 I.C. 9 ; 14 C. L. J. 2S0. 

-S. 11 Expl. II —Directly and substan¬ 
tially in issue'—Final adjudication in prior suit 
of matter in dispute, if necessary. 

For the application of the doctrine of res judu 
cata, it is not necessary that the matter of the 
subsequent suit should have been heard or finally 
decided by a competent Court in the former suit 
when the case is one to which explanation II ap¬ 
plies. 6 C. W, N, 889 foil. (Coxe J,) SherjAN 
Gaziz^. asmuttullah Gazi. 11 L C. 127. 

-S. 11 —Directly in issue—Rent suit. 

When an issue has been raised on a disputed 
point in a suit for rent and has been heard and 
finally decided the decision operates as res judi¬ 
cata in a subsequent suit. (Mookerjee and Teunon, 
JJ.) Kalu Kumar v. Pidhu Bhusan. 

16 C* L J. 89 : 10 1. G* 382. 

-S. ll^Direcily in issue — Decree for rent 

— Effect of, on title. 

A decree for rent operates as res judicata upon 
the question of existence of the relationship of 
landlord and tenant between the parties. (Mooker¬ 
jee and Coxe, JJ.) Joy Kali Roy v. Hemanjini 
Debi. 10 !• C. 368, 

-S, li — Directly and substantially in 

issue—Landlord and tenant. 

previous decision as to the existence of the 
relation of landlord and tenant is no bar to 
a defence in a subsequent suit that a particular 
plot is not included in the tenancy, 3 C. W, N. 
266 ref. (Casptrsz, J.) Dina Nath Dasw. Ganesh 
Chandra Saha, 0.-8. 
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. 11 — Direoily and substantially in thal the property was waqf and Was attached to 

tSSiMk the granthi Is not relevant in a subsequent suit by 

The real point at Issue in a previous suit was the successor to the office challenging the alien^ 
whether the mortgage was for necessity or not. tion by his predecessor in title. {Scoii''Sntith and 
It was found as a fact that the mortgage was for a. Raoof, 77.) Indar Singh v, Fateh Singh. 
necessity and therefore, there was no necessity to 214 P. W. R. 1920 : 69 I. C. 734 : 1 Lah, 640. 


•O': 


k-ir ■ 



. " 8 . 11 — Direotly and substantially in x 

issue. t 

The real point at issue in a previous suit was t 
whether the mortgage was for necessity or not. t 
It was found as a fact that the mortgage was for / 
necessity and therefore, there was no necessity to 
arrive at any decision upon the question whe her 
M was the lawtully adopted son of A. Held, it is ■ 
doubtful whether it can be said that the question * 
of adoption was directly and substantially in issue 
in that suit within the meaning of S. 11, C. P. C. I 
(Scoff Smtffi and Fforde, 77.) Mehan Singh v ^ 
Kbhar Singh. 76 I. C. 817 : 1923 Lah. 623. ( 

.. .—8, 11 — Diredly and substantially in 

issue—Unnecessary finding. • 

A finding not necessary to the determination of \ 
the suit is not one against which a party ^ could 
have aopealed and thus the question is not a 
matter directly and substantially in issue which 
was heard and finally decided. [Campbell, 7.) 

SoHAN Singh v. Jawala ^ingh. 

73 I. C. 854 : l923 Lah. 248. 

-8, ll^Directly and snbtantially in issue 
—Pro note—Set off. 

Where a pro-note ^as the subject-matter of the 
former suit and no set ofi was iormally claimed in 
the previous suit and the defendants* liability for 
the sums now in suit could only have been assert¬ 
ed and tried if there had been a formal set off- 
Held, since the pleas in the first suit were not 
explicitly recorded, it cannot be said with 
certainty that liability for the particular sums now 
in dispute was directly in issue in the other suit. 
iCampbelLJ.) Bau Nath v. The Firm Radha 
Ram Sham Lal, 1823 Lah. 146, 

—S, 11 •— Direotly and substantially in 
issue—Incidental observation — Not res judicata. 

Where the decree could be sustained indepen- 
deutlv of the findings on a particular point and 
there is no decision against a party in a former 
litigation the finding cannot become res judioata. 
[Leslie Jortfs and Wilberforce, 77.) Ahmad Din v. 
Mohammad Tuffael. 4 Lah. L. J, 376. 

_S. ll^Directly and substantially in 

issue--Incidents of TQS judicata. 

In order that an adjudication be res judicata 
between plffs. and defts. or the latter inter $e, 
there must be a conflict of interest between the 
defts. and a judgment defining their rights inter 
sc ; without necessity a judgment will not be res 
judicata nor will it be res judicata by mere in¬ 
ference from the fact that they have been collec¬ 
tively defeated in resisting a claim to a share made 
against them as a group. [Leslie Jones and 
Broadway, 77,) Mehara v. Devi Ditta Mal. 

2 Lah. 88 : 62 1. G. 665 ; 3 Lah, L. J. 223. 

_ _S. 11—Directly in issue—Previous judg- 

meni contesting the right o/granthi —Findings 
regarding nature of the property. 

Where in a suit contesting the right of the then 
granthi of the Darbar sahib (golden temple at 
Amritsar) to alienate a certain shop, it was held 
that the properties were waqf and attached to the 
granthi and cou'd not be alienated by the granthi 
the judgment only proves that at the time also the 
right ot the grant/fi to alienate certain property 

called in question. The finding of the Court 


-.g, 11 — Directly and substantially in 

issue—Mortgage andrcnt suit. 

Though a mortgage suit is dismissed as time- 
barred a subsequent rent suit by mortgagee 
against mortgagor is not barred on that account. 
(Rattigan, C,7.) Solakhan Mal v. Ali Baksh. 

60 I. C. 766. 

-g. 11 — Directly and substantially in 

issue—Finding unnecessary — Effect. 

Where a suit is dismissed on a preliminary 
point that the suit as framed is not maintainable, 
but a finding was recorded also on the merits, the 
decision would not operate as res-judioata so far 
as the finding on the merits was concerned be¬ 
cause it was a decision on an unnecessary issue. 
(Leslie Jones, J.) Ramji Shah v. Ghulam. 

22 P. W. R. 1918 : 44 I. C. 983, 


_S. ll—Directly in issue — Finding on 

unnecessary issue. 

The decision in a orevious case on an issue 

which did notarise at all, cannot operate as res 

judicata in any subsequent suit. (Shah Din^C* J*) 

Kirpa Ram v. Mawab. 

43 I. C. 754 : 141 P, L. R. 1917. 

_S. a -Directly and substantially in issue 

Decision on two or more grounds. 

The matters that were in dispute between the 
parties, can be found by reference to the decree or 
the pleadings and the judgment. If a question 
was directly and substantially in issue in the pre¬ 
vious case it will operate as res judicata though 
decided on other grounds as well. 64 P. R 1882 ; 
56 P. R. 1904 ; 57 P. R. 1907 dist. [Shah Din, CJ. 
and Broadway, 7.) Babu Lal v, Hari Buksh. 
13 P. R. 1918 : 41 I. C. 479 : 122 P. W. R. 1917* 

, I —iS, 11 —Direotly in issue—Casual remark, 

A chance remark ill a previous judgment does 
not operate as res judicata as the matter was not 
in issue and no proper finding was given. (Shadi 
Lal and Jones, 77.) Debi Ditta v. Indar Debi. 
66 P. R. 1916 : 36 1. C. 642 : 160 P, L. R, 1916. 

_S. U— Directly in issue—Disposal on 

preliminary point—Suit dismissed as time bar- 

I Where a suit is dismissed as time-barred the 
dismissal does not operate as res judicata on the 
merits, [Shah Din and Chevis-, 77*) Gokul Chand 
V. Nidar Mal. 1 P. R* 1916 : 

32 1. C. 485 : 206 P. W, R. 1916. 

_S. 11—Directly and substantially in 

issue—Rent suit—Nature of tenancy. 

The question of the determination of the deU’s 
tenancy which.Was not decided nor was necessary 
to be determined in a previous suit would not be 
res judicata in a suit between the parties. 
(Johnstone and Scoli-Smith, 77.) ABDUR Rahman 
V, W. O'Brien. 257 P. L. R, 1914 : 

25 1. C 367 : 146 P. W. R. )9i4i 
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■S. 11 Expl. 4 —Directly and substantially 


in issue—Irrelevant point in issue in former suit 
—Mortgage —Redemption — Defendant sub-mort^ 
gageeand purchaser of equity of redemption-Suit 
by mortgagee against defendant for redemption 
—Defendant incompetent to claim redemption of 
plaintifps mortgage in suit. 

A mortgaged his property to W, who subse¬ 
quently mortgaged it to R, W. sued R for redemp¬ 
tion R. pleaded that .be was not a sub-mortga¬ 
gee but an assignee of W’s mortgagee rights and 
that A had sold the equity of redemption to him. 
The question whether the sale of equity of re¬ 
demption was genuine or not was decided in fa¬ 
vour of R, W was however granted a decree on- 
another ground. Subsequently R suing W for re¬ 
demption on the basis of the sale of equity of re¬ 
demption, it was held that the genuineness or 
otherwise of the sale of equity of redemption was 
not res judicata and that it was not open to R as 
a defendant in a suit by W to claim redemption 
of W’s mortgage and hence S. 11, explanation 4 
did not apply. (Rattigan and Shadi Lai, JJ.) 

Dewan Chand V. Hari Chand. 

102 P. R. 1914: 213 P. L. R, 1914: 

24 I. C. 636: 135 P. W. R, 1914. 


■S. 11— Directly and substantially in 

issue — Adoption. • i. id ^ 

Where a suit for possession by .4 against B, C 

and' D had been resisted on the gro-nd that B 
had been adopted by the mortgagor and^the Court 
setting aside the objection, had decreed the claim 
a subsequent suit by the alleged adopted son for 
possession against A, C and D is barred. {Reidt 
C. 7.) Uttam Singh v. Hira. 17 I. C. 365. 

S. ll--Directly and substantially in issue. 

An unnecessary finding not being a decision on 
a matter directly and substantially in issue will 
not operate as res judicata. [Rattigan, /.) Nur 
Baksh V, Ahmad Baksh. 120 P. L. R. 1911: 

91. C. 1030 : 101 P. W. R, 1911. 

___-S, 11 '—Directly in issue — Incidental 

finding. 

An incidental finding in one proceeding will be 
res judicata in another only where the issue^ in 
the second proceeding should have been raised 
and decided clearly in the first, (Oldfield and 
Ramesam, JJ.) Vatteli Kand.^r Vattoli 
PUTHURAN. 14 L. W. 702: 41 M. I. J. 437 : 

69 I. C. 570: (1921) M. W. N. 754. 

_-S. 11 — Directly and substantially in 

i$sue~-Finding not the basis of the decree. 

In the previous suit, the plaintiff sued the defen¬ 
dants in ejectment as trespassers and the latter 
pleaded that neither the plaintiffs nor the prede¬ 
cessor-in-title were owners of the property and 
the defendants were usufructuary mortgagees 
from some third person the real owners. Both 
the lower Courts found against the defendant but 
plaintiS’s suit was dismissed on the ground that 
the mortgage was by plaintiff’s predecessor. In 
the present suit for redemption the defendant 
pleaded that the finding in the prior suit that 
they were mortgagees from the plaintiff’s pre¬ 
decessor was not res judicata. Held, that the find¬ 
ing was res judicata though il was not the basis 


C. P. CODE (V OF 1908), S. 11—Directly in issue. 

of the decree. 18 Cal. 647, not approved. (Sarfa- 
siva Aiyar and Spencer, JJ.) MuthU Pillai v. 
Veda Vysacharur. 60 I. C. 897: 

12 L. W.27r. 

S. 11 — Directly and substantially in 


issue—Findings not inconsistent with but not 

necessary for decree — Effect. 

It is not ihe law that generally there is no res 
judicata where a plaintiff’s suit is dismissed, on 
the findings in his favour. Under C* P. Code it 
is not necessary that a decision should be drawn 
up as a decree to constitute res judioaia. Where 
the Court after a consideration of all the evidence 
ni*the case gives findings on all the issues, those 
findings will operate as res judicata though the 
suit is itself disposed of on another point and 
though the findings might have been unnecessary 
for the disposal of the case, provided the findings 
are not inconsistent with the decree itself. 1 Cal. 
144 and 10 Mad* 102 foil. 11 Cal. 301 expl. 13 C. 
17 ; 18 C. 647 dist. (Sadasiva Aiyar and Napier, 
JJ) Rama Krishna Naidu v, Krishnaswami 
Naidu 36 M.L.J. 641 : 25 M. I. T. 88 : 

(1919) M. W. N, 7: 52 I.C. 34 : 9 L, W. 180. 

g II—Directly and substantially in issue 


—Obiter finding—Embodied in the decree. 

Though a finding may be unnecessary to sustain 
the ultimate de-ision of the case still if it is em¬ 
bodied in the decree it will operate as res-judica- 
ta. (Spencer and Seshagiri Aiyar, JJ.) Sanka- 
ramahalingam Chetty V. Muthulakshmi. 

43 I C. 860 : 33 M. L. J. 740. 

■S. 11 — Directly and substantially in 


issMC—Obiter dictum. 

To constitute res judicata the matter must be 
directly and substantially in issue in a former 
suit. Obiter dicta will not constitute the matter 
res judicata in a subsequent suit. (Sadasiva Iyer 
and Napier, JJ.) Sethurama Sahib v. Chotta 
Raja Sahib. 40 I. C. 820: (1917) M. W. N. 827. 

S. 11 —Directly and substantially in is 


sue Matter'* in Exp. II, to S. 11 C. P. C, ex¬ 
plained. 

The word “matter” in explanation II to S. 11, 
C. P. C., includes any defence or claim set up on 
a question of law. 5 M. 304, 30 M. 461, 33 M, 
102 dist. (Sadasiva Iyer and Napier. JJ.) 

BOMMEDEVARA VENKATA V. ANDAVOLU VENKA- 

TARATNAM. 32 M. L. J. 63 : (1917) M.W.N. 321 : 

37 I. C. 857 : 6 L. W. 682 

S. \l—Directly in issue—Decision on 


two grounds. 

If a decision is based on two grounds, both of 
them operate as res judicata. 'Where a grant has 
been construed in a suit between the parties,^ the 
construction, though erroneous binds them in a 
subsequent suit relating to property not involved 
in the original litigation. 15 C. L. J. d84. foil, 

(Wallis, C. J. and Phillips, J.) SECRETARY OF 

State v. Maharaja of Venkatagiri, 

31 M. L. J, 97: 20 M. I. T. 284: 

(1916) 2 M. W. N. 96: 35 I.C. 266 : 4 L.W. 188. 
-S, ll—Direotly and substantially 


issue-'^Test of. . 

The test of res judicata is to see if the issue in 
the previous suit was one on which the judgoQieov 
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0. CODE (V OF 1908)> S. 11—Directly in IsBue. 

was based quite apart from the question whether 
the decision itself would be affected by the matter 
being reopened In a latter suitor whether it could 
not logically be based on a different hading 
(Sndnsiea Iyer and Napier, 77.) Ramaswamy 

Aiyar V, Vanamamalai Aiyar, 26 I. C. 873. 

-8. 11 — and substantially in 

is$u$’^Deci$ion based on more than one finding 
— applicable. 

Where in a prior suit the judgment is based on 
findings on two issues, one of which suthces to 
sustain the judgment, the decision on both the 
issues would be res judicata and the rule of logi¬ 
cal priority is inapplicable. 2 1. A. 823 Foil. 
(Benson and Sundara lycr, 77.) Modukuri 
Venkataraju V. Masina Ramanamma. 

38 Mad. 168 : 21 I.O. 258 : 11913) M.W,N. 776. 

——-S. 11— Directly and substantially in 
issue—Issue not framed^Findings. 

The finding on an evidentiary matter directly 
and snbstantially in issue though not covered by 
the issues in the suit will be res judicata in a fu¬ 
ture suit relating to the same matter. (Miller 
and Sadasiva Iyer, 77.) B. C. Venkayya v. 
Secretary of State. 18 LC. 102 ; 

(1913) M. W. N. 858. 


I i' ™ S. ll-~Directly and substantially in issue 
—Rent suit—Suit for rent for a certain year — 
Subsequent suits. 

Where in a suit for rent against a tenant for a 
certain year the defendant pleaded that the Paita 
tendered was not proper and that the extent of 
the defendant’s jeroyati land had been very much 
overstated, and the Court found the paita was a 
proper one, the defendant was held estopped 
from raising the same plea that the extent of land 
mentioned in paita was wrong in a subsequent 
suit for rent for subsequent fasli because (1) the 
decision that the patta was proper was an adjudi¬ 
cation on the point now raised, (2) and this ground 
should be held to have been decided adversely to 
defendant as it was an available ground of at¬ 
tack or defence in previous suit. \Wallis, Snnda- 
ra Atyar and Sadasiva Aiyar, 77.) Bommiddi 
Bayyan Naidu V. Bommiddi Suryanarayan. 

37 Mad, 70 : 12 M.L.T. 600 : 23 M. L. J. 643 : 

17I.C. 446: (1913) M, W. N. 1 : 

[On appeal from 36 Mad. 216 : 21 M.L.J. 344 ; 

10 I.C, 75 : 10 M. L. T, 633.] 


G. P. CODE (V OF 1908), S. 11—Directly in isBue. 

sale free from incumbrances. 24 All, 429 and 9 C. 
L. I 78 ref. (Miller and Krishnaswami Aiyar, 
77.) Arunachala Reudi v. Peuumal Rbudi. 

9 M. L. T. 90 ; 9 I. G. 285 : 21 M.LJ. 686, 

-S. 11— Dircoily and substantially in 

issue—Unnecessary finding. 

Where the decision as to ownership was not the 
basis or any part of the basis of the decree and 
the final decision of the whole case, that is the 
decree, would have been exactly the same if the 
decision on the point had been exactly the con¬ 
trary the matter was not " directly and substan¬ 
tially in issue ” in the former proceedings and 
therefore the question of ownership of the pro¬ 
perty does not operate as res judicata in these 
proceedirgs. (Hallifax, A,J, C.) Govinda v, 
Laxman. 1923 Nag 139 (1). 

-S. 11— Directly and substantially in 

issue—Question indirectly involved. 

Where a judgment or order can have no effect 
on subsequent litigation apart from the reasons 
given for it, such judgment or order cannot be 
said even indirectly to involve a question 
respecting the subject-matter of the litigation. 
Where the decision as to a claim under which 
defendant claimed one half of property is res judi¬ 
cata against plaintiff who could not have calcula¬ 
ted its value in fixing the value of appeal the 
defendant who has no claim to that half of the 
property cannot include it in fixing the value of 
subject matter of appeal along with his own one- 
half share of the property. (Ashworth and Simp¬ 
son, A. /, C’s.) Bhagwati Prasad v. Achhaibar 
Singh. 9 0. I. J. 631 : 26 0. C. 24 : 

74 I. C. 214 : 1923 Oudh 93. 

-S. 11— Directly and substantially in issue 

—Unnecessary finding. 

That finding only which is necessary and suffi¬ 
cient for the decision of the case can operate as 
res judicata, especially when the Appellate Court 
has ignored the other findings, (Lindsay, 7. C.) 
Parmeshar Din v. Debi Prasad. 

48 I. C. 386 : 5 0. L. J. 647. 

- S. 11— Directly and substantially in 

issue—Mesne profits. 

The finding in a previous suit as to the amount 
of mesne pr^its will not operate as res judicata 
in a subsequent suit for mesne profits. (Lindsay, 
7.'C.) Baldeo Baksh V. Pahlad Singh. 

45 I. C. 218 : 6 0. L. J. 67. 

-S. 11— Directly and substantially in 

issue— Co-defen da n is. 

The finding upon a point not directly and 
substantially in issue among others raised in a 
previous suit, does not operate as res judicata in 
a subsequent suit. In a suit for possession on 
the ground of survivorship it was alleged that one 
of the defts. had no right by reason of a custom 
excluding daughters from inheritance and a find¬ 
ing was bad on the issue. The finding is not res 
judicata in a subsequent suH by one of the defts. 
againt another deft, as the plea of custom in the 
previous suit was not directly and substantially in 
issue. (Lindsay, 7, C.) Ilaicha Kunwar v» 
Jang Bahadur Singh. 39 I. c. 248 : 

* 4 0. L. J, 76. 


——S. 11 — Directly and substantially in 
issue--^Vnnecessary point. 

A decision on a point not material for the ad¬ 
judication of the claim is not res judicata, [Ben¬ 
son and Sundara Iyer, 77.) Vasudeva Mallay- 
ya v, Thathadi Narayanappa. 

(1911) 1 M. W, N. 188 : 9 I. G. 787 : 

9 M. L. T. 450. 

___S. 11 —Directly and substantially in issue 

—Mortgage suit^Heard and decided. 

In a mortgage suit, if prior mortgages are simply 
referred to and no relief is asked, the absence of 
any mention thereof in the decree must not be 
understood as negativing them. 29 Mad, 84 foil. 
It would be otherwise if the plaint disputed the 
existence of the prior raoTtgagea and asked for a 


I 
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C. P, CODE (V OF 1908), S. 11 -Directly in iB«ue. C. P. CODE (V OF 1908), 8. 11-Directly in issue. 


W—Direcll'f and substantiajly in 
issue Disposal of suit on preliminary issue— 
Collateral issues, finding on, if would operate as 

res judicata. ^ j: ^ 

Where a Court disposes of a case on a nnding 

on a preliminary issue, the findings on other col¬ 
lateral issues cannot be treated as final decisions 
ooeratine as res judicata unless the decision on 
the preliminary issue involves the decision the 
other issues as well. 40 C. 29 ; 24 C. 900; 32 B. 

315- 17 A. 174 Ref. (Lindsay and Kanhaiya Lai, 

A JCs) Her Sahai v. Ali Mohammad Khan. 

^ ' 20 1.0.266:16 0.0.178. 

___S, ll^Directly and substantially in 

issue, necessary to give plff. relief—Decision on, 

if res judicata. . , , . • in 

A decision on issues, which did not arise at all 

and would not give the plaintiff the relief sought 

for does not debar the parties from raising, in a 

subsequent litigation, the questions involved in 

those issues. (Piggott, J. C. and Lindsay, A. J. 

C.) Ghazanfar Hussain v. Ram Ratan Lal. 

X • V# XT • 

, - - _ s. 11— Directly in issue — Rent suit — 

Ex-proprietary tenant—Liability to pay rent fix¬ 
ed by a Revenue Court. , . .-rr 

A former suit for arrears of rent by plaintm 
against deft, dismissed on the ground that the 
plaintiff had failed to prove the deft, to be a 
tenant-at-will, does not operate as res judicata 
so as to bar a subsequent suit for recovery of 
rent for the same period against the deft, as an 
ex-proprietary tenant. 22 Mad. 323 rel [Rafique, 

A, J. C.) Bhan Pratab Sahi V, Sheo Jartab 

Singh. 1^ 

g_ n — Directly in issue — Claim not 

rural police rate should not be 
refused because the amount of rent fixed at the 
revision of settlement did not include it if the 
revision was made before police rate was im¬ 
posed. (Chamier, /. C.) Rajpal v* 2^^ 

S, ll—Directly and substantially in 

issue^Rent suit, 

A decree for rent involves the question the 
right of the plaintiff to recover and of the deft s. 
liability to pay rent to the plaintiff. It becornes 
res judicata in subsequent suit for rent. (Chamter, 

J, C.) Bal Mukund V, Abdul Bashed, 

12 i« 6* 

^ _g ll^Directly and substantially in 

fssMe-Ex parte to set aside 

_ service of summons—Finding as to service 

—Subsequent suit to set aside. 

When an application was put in to set aside an 
ex parte decree on the ground that summons was 
not served, but it was dismissed on the ground of 
service of summons a subsequent suit to set aside 
the decree on the same ground will be barred. But 
if some other ground of fraud apart from it is 
alleged it is maintainable. {Mullick and Buckntll, 

J]) Mahanth Ramrup Goshain V. Mahabir 
SH AH *^4 I, c. 826 : 2 Pat. 833. 

S, ll—Directly and substantially in 


The decision in a suit for rent for a particular 
period is an absolute bar under the doctrine of 
res judicata to any suit for the rents of those 
years. But so far as the rents or rates of rent of 
subsequent years are\concerned, that judgment 
cannot be held to be an absolute bar, so as to 
prevent the parties from raising the question in 
a subsequent suit. The prior decision may be 
taken to determine the rent claimed in that suit, 
and to give rise under S. 51 of the Bengal Ten¬ 
ancy Act to the presumption that the rents for 
subsequent years remained the same. 3 P. L. J. 
372 distinguished. 6 C. W. N. 569 followed. 
[Ross, 7.1 Mannoo Lal Choudhurv v. Lalji 
Chaube. 

5 11 —Directly in issue—Rent suit 


A decision about the amount of rent payable in 

a previous suit is not res judicata in a suit for 

rent for subsequent years ; but the question of 

contract as to amount payable is res judioata* 

An ex parte rent decree does not operate as rrs 

judicata if deff, did never appear, (Das, 7.) 

Maharaja of Dharbanga v, Younus Momin. 

57 1. C. 48. 

_-S. 11— Directly and substantially in 

fssMe—Obiter dictum. 

A mere expression of opinion in a judgment as 
to the validity of a mortgage would not be res 
judicata as between the parties if the validity of 
the mortgage was not a matter in issue m the 
pievious litigation. [Miller, C. J. and Jwala 
Prasad, J.) Madhab Koeri v- Baikuntha Kar- 
makep* 4 Pat. I*. J. 682 ; 62 I. C, 838 i 

(1919) Pat. 343. 

_S. \l~-Direoily and substantially tn issue 

— Ejectment—Dismissal of prior suit—Effect 
Where in a suit for ejectment the land belongs 
to the plaintiff and a previous suit for ejectment 
was successfully resisted by thcrdefendants on me 
ground that they were not tenants of the plaintiff, 
the defendants are not entitled to remain upon the 
land and plaintiff is entitled to khas possession. 

(Das, J.) Kali Prosad Tewari «'■ Mahabir 
Tewari. 

8, 11 —Directly and substantially in 


issue—Suit for rent—Effect, 


issue— Rent suit—Decision as to rate of rent 

Claim based on contract. 

A decision in a previous rent suit as to tne 

amount of rent annually payable does not operate 
as res judicata in a suit for the rent of the subse¬ 
quent years although it may give rise to a presump¬ 
tion that the rent remains the same. If however 
the previous suit was based on a contract between 
the parties and the question of the rate of rent 
under the contract was a point in issue m the pre¬ 
vious suit, the decision in the previ-ms suit opera¬ 
tes as res judicata. 1 C. L. J. 248; 2 Pat. L. W. 
146 3 Pat. L. W. 360 Ref. (Roe and Coutts, JJ.) 

She'o Prasad Mander v. Bateswar Mahton. 

511* G. 56* 

« 

S. 11—Directly and substantially in issue 

—Rent suit—Prior and subsequent. 

Where there is no contract fixing the rate ot 
rent, an adjudication in a suit for rent for some 
years is not res judicata in a subsequent suit tor 
succeeding years. (Mullick and Atkinson, JJ-) 
KiSHEN Dbyal Rai, u. Kalpati Kuer. 

3 Pat. L.J. 872 : 46 I.C. 816 : (1918) Pat. 888. 
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9.11 —Directly and substantially ia i^sue 


~^Rent Negation of title in prior suit—Sub 
segtioni suit after registering his name—B. T, 
Act% Si 60* 

Pl£f. sued defts; for rent as usufructuary mort- 
gagee and the defts. pleaded that plff> was not 
entitled to sue inasmuch as his name had not been 
roistered as mortgagee. The question of his title 
as mortgagee was also put in issue and was decid* 
ed against him. In a suit for rent for the same 
period after registration of his name. that 

the subsequent order was barred by res judicata ; 
S 60 of the B. T. Act had no application to the 
case inasmuch as the defts. denied the mortgage 
in favour of the plff. altogether. (Imam* Sheo 
Charan Dhobi v , BaHsi Singh. 44 1. o. 129. 


all branches of the family, the matter cannot 
again be raised by the descendants of those oran- 
ches, though certain branches did not take an 
active part in the contest but were satisRed with 
admitting that the custom existed (Roe and Jwala 
Prasad, JJ) Mowar Shewbax Singh v* Mowar 
Thakur Singh. 1 Pat. L, J. 221: 30 I, C. 900: 

2 Pat. L. W. 374. 


S. 11—D/rcc//y in issiic—Finding of fact. 


A finding of fact must be material and neces 
sary for the decision of the suit in order that it 
may operate as res judicata. {MuPick, J,) MiltoN 
Foddar V. Tadab Chandar Chattopadya. 

33 1. G. 159. 


S. ll—Directly and substantially in issue 


8. W^Directly and substantially in 


issueRent suit—Construction of patta. 

Where rent is capable ol variation by contract, 
the decision in a previous suit is res jt*dicata 
only to that extent that it raises a presumption 
that it remained the same in subsequent years. 
Where a document creating the relationship of 
landlord and tenant has been once construed, that 
construction is res judicata for all lime. If such 
a deed upon construction of which the rent for 
subsequent years depends, was not produced for 
the construction of the Court, the decision in 
default of that construction will be constructive 
res judicata as to the rate of rent {Roe and 
Imam, JJ,) Raja Dakeshwar Prasad Narayan 

Singh v. Ram Prasad Singh. 4 Pat. L. W 47: 

43I.C. 768: (1918) Pat. 218. 


—Application to set aside ex parte decree—Non¬ 
service of summons—Separate suit—If lies. 

Where a party seeks to set aside an e.x parte 
decree on the ground that summons was not serv¬ 
ed upon him, but the Court disbelieves him and 
dismisses the application, a suit to set aside the 
decree on the same ground is barred by res judi¬ 
cata, {Beasley, J.) Musthan v. Babu Mohendra 
Nath Singh. 1 Rang. 600: 76 I.C. 794: 1924 K. 119. 


S, Directly and substantially in 


S, 11 —Directly in issue—Right to mali- 


kana decreed — Title, , 

Where plff's. title to malikana is decreed in 

previous suit, a denial of the title by the deft, iri a 
subsequent suit is barred by res judicata, (Atkin 
son and Jwala Prasad, JJ.) Saiyiduddin v, Ava- 
DH Bbhari Singh. 40 I.C. 864: 2 Pat. L. W. 64. 


S. ll-Direoily in issue—Rent suit-Scope 


issue—Rent suit—Question of title—How far in 
issue—Suit for compensation for mere use and 
occupation not barred. 

If in a rent suit the deft, denied the relationship 
of landlord and tenant with the plff. on the ground 
that he himself was the owner of the property, 
the question as to title was directly and substan¬ 
tially in issue, but not where the deft alleges title 
in a third person. In a suit for use and occupa¬ 
tion all that has to be proved is that the deft, 
took possession of the premises from the plff. 
with the latter’s permission and that the amount 
claimed is reasonable compensation for use and 
occupation. {Mating Ktn, J.) Mahomed Osman v, 
Hyder Khan. ^2 I. C. 786. 


and effect-Subsequent suit for declaration of title 

The decision in the prior suit is res judicata as 
far as the question of settlement of under tenure 
between plff. and deft, is concerned and not 
with regard to question of plff’s. title which was 
not and had not to be decided. (Ch'tmier, C.J. 
and Munich, J,) Palki Pandey v. Dwakaka Pan- 
UEY, 40 I. C. 630: 1 Pat L. W. 034. 


—Directly and substantially in 


.S. 11—Directly and subslaniiaUy in 

issue^R^nt suit—Subsequent years. 

A decree in a suit for rent obtained for a speci¬ 
fic year does not bar a subsequent suit for rent in 
respect of subsequent years ; but where the rent 
sued for, is in regard to land held under a con¬ 
tract, oral or written for a term of years, such a 
decree bars a subsequent suit. (Atkinson, J,) 

Keshava Pershad Singh v. Progas Kuar, 

89 I. C. 570 


(sswe—Obiter. 

A decision on a point not substantially id issue 
in a suit cannot operate as res judicata in any 
latter suit in which it may be substantially in issue. 
{Fox,C,J,andHartnoll, /,) Raman Chetty v 
MUTHU Veerappa Chetty. 5 Bur. I. T. 199.. 

17 I.C. 860 : 6 I*. B. B. 93. 


S. 11 -Directly and substantially in issue- 






— 8, 11 —Directly and substantially in 

issue—Family Custom—Non-contesting branches 

the family, t a 

Where a custom in a family must be established 

or denied, and where every branch of the family 

has been carefully brought on the record, and 

¥nere that custom has been the subject of contest 

and thoroughly threshed out in the presence of 

VOL. 1—60 


Maintenance -Varying claim—Fresh suit —No bar. 

Where maintenance for a Hindu was fixed long 
ago in a suit at a time when she had a residence 
in of the defendant’s houses her subsequent 
ejectment therefrom gave her a cause of action to 
demand that the maintenance should be supple¬ 
mented by provision for her residence in the 
family house and a fresh suit for maintenance is 
jj^rred, (Pratt, J, C. and Crouch, A, J* C.) 
Ladhibai V. IsARMAL. 29 I.C. 25 : 8 8, L. R. 300. 

Execut'on Proceedings. 

S. 11 -Execution proceedings—Order in 

_ . m » ^ ik 


—Nof appealed against —Finality of. 

Order passed in execution pi'oceedings and not 
appealed against is final. (Viscount Cave,) SarJU 
PRASAD V. MaksUdhan. 31 M L.T 210: (P 0.1 : 
21 A. L. J. 195: 27 C. W. N. 279: 73 I. C. 882 : 
(1922) M.W.N. 798 : 1922 P. C. 341 (P.C.). 
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C. P. CODE (V OF 1908), S, 11—Execulion Pro- 

/ ceedings. 

-S. 11— Execution proceedings — Plea of 

Limitation raised and decided—Same plea could 
not be raised in a late stages 

Where a plea of limitation was raised by the 
judgment-debtor in a prior stage of an execution 
application, but was rejected and the decree hol¬ 
der allowed to excutc the decree, it was not com¬ 
petent for the Court to admit the same plea in a 
subsequent stage of the execution proceedings. 
(Lord Moulton.) Rajah of Ramnad v. Velusami 
Tevak, 48 I. A. 45 : 19 A. L. J. 168 : 

40 M. L. J. 197 : 13 L. W. 290 : 

(1921) M, W. N. 51 : 33 C. L, J. 218 : 

25 C. W. N. 581 : 23 Bom. L. R. 701 ; 

59 I. C. 880: 29 M. L. T. 345 (P.C ). 

•-S, 11— Execution prooeedings—Prior deci¬ 

sion when a bar. 

On an application to execute subsequent execu¬ 
table decree, the decision on a prior application 
to execute the decree as it originally stood, is no 
bar. (Lord Mersey,) Ashfag Husain v. Gauri 
Sahai, 33 All, 264 : 38 I, A. 37 : 

15 C. W. N. 370: 8 A. L. J. 332 : 

13 C. L. J. 351 : 9 M. L. T. 380 : 

13 Bom. L.R. 367 : 9 I.C. 976 : 4 Bur, L. T. 121 : 

21 M. L. J. 1140 : (1911) 2 M.W.N. 177 (P. C.). 

[Affirming 29 All. 623.] 

-S. 11— Execution applications — Decision 

in, when res judicata— Successive applications 
against same person—Maintainabilityt 

There is nothing to prevent a succession of 
applications directed against persons who are as¬ 
certained to be, or beleived to be partners in the 
particular venture out of which the decree has 
arisen. The limitation however that is imposed 
on all these applications, is that if there has been 
a previous application in which there has been a 
definite decision affecting a particular piece of pro¬ 
perty or particular person, and from that decision 
nothing has been done by way of appeal or insti¬ 
tution of suit, if neither of these methods were 
available that decision is a final decision between 
the parties and if in any subsequent proceedings, 
the point again becomes material, the parties are 
bound by that previous decision, and the matter 
cannot be re-opened. To that extent, and that 
extent only, is there limitation on the successive 
applications in execution. (Mears, C, J, and 
Piggott, J,) Kapurchand V. Kanhaiya Lal. 

45 A. 735 : L. R. 4 A. 441 : 21 A. L, J. 641 : 

74 I. C. 513 : 1924 All 34. 

——S. 11— Execution proceedings^Decision 
after notice—Effect of. 

A decision on an application for execution after 
notice to the judgment-debtor, that it was not 
barred by limitation operates as res judicata, 
though |the judgment-debtor remained ex parte 
The failure to oppose the application precludes 
the judgment-debtor thereafter from contending 
that it is barred. It is not a question of res judi¬ 
cata ; but there is a bar by a decision in the very 
litigation upon the same application. (Walsh and 
Ryves, JJ.) Mr. Muhammadi Begam v. Mt. Umda 
Begam. 66 I. C. 751 : 1922 All. 100. 

--S. 11— Execution proceedings — Objection 

as regards invalidity of final mortgage decree — 

Costs, if can be claimed later., 


C, P. CODE (V OF 1908), S. 11—Execution Pro¬ 
ceedings. 

A preliminary decree for sale was passed on a 
mortgage by the court of first instance, reversed 
by the appellate court, but finally restored with 
costs throughout by the High Court. When the 
decree was made final, the costs awarded by the 
High Court w'ere not included therein and it was 
in effect the decree of the court of first instance 
that was made final. On an application for exe¬ 
cution being put in, part of the decree amount 
was paid, and time taken for payraant of the ba¬ 
lance. As the money was not paid in time, a 
second execution application was put in, claiming 
for the first time the costs awarded by the High 
Court also. Two objections were raised (i.e.,) 
the final decree as passed could not be executed 
as the Only decree that could be made final was 
the appellate decree of the High Court and (7) the 
execution court could not add the further amount 
claimed by way of costs. 

Held, on the first point, as the objection was not 
raised when the first execution application was 
put in it was barred by res judicata ; and on the 
second point the execution court can only add 
execution costs, and it cannot add to or amend the 
final decree which had been passed in the case, 
[Ryves and Gokul Prasad, JJ.) Dambar SiNGH 
V, Kallyan Singh. 20 A. L. J. 170 : 

I.R. 3 A. 164 ; 65 I.C. 799 : 

44 A. 350 : 1922 AU, 27. 

-S. 11— Execution proceedings—Construc¬ 
tive Res judicata. 

An omission to raise the objection to a wrong 
claim in execution, is not fes judicata in a later 
execution application, as the principle of implied 
or constructive res judicata is not applicable to 
execution proceedings. (Gokul Prasad and Sulai- 
man. //,) Sheo Mangal v, Mst, Hulsa. 

19 A. L. J. 954:651. C 377 : 

I 44 A. 159 : 1922 All. 413. 

—iS. 11, Expl. IV— Execution Proceedings- 
In execution of a decree against M as repre¬ 
senting a company certain properties were attach¬ 
ed and on an objection by P and S, brothers of 
M. 2/3 of the properties were released from 
attachment. The decree-holder thereupon applied 
under O. 21, R. 50 (2/ for leave to execute the 
decree against P and S as partners of the firm. 

Held, per Wallach, J : that as the issue whether 
P and S were partners had not been raised in the 
claim proceeding there was no bar to its being 
raised in this proceeding, S. 11, Expl. IV, does 
not extend to execution proceedings. 

Per Walsh, J :--The previous order would oper¬ 
ate as a bar to allow the decree-holder to enjoy a 
preliminary attempt to execute the decree by 
attachment and to reap the benefit thereof if suc¬ 
cessful and on failure thereof to fall back upon 
O. 21, R. 50 (2) would be contrary to the principle 
of the decision of the Privy Council in 6 A. 269. 
An examination of S. 11 of the Code is beside the 
question in such cases. (Walsh and Wallach, JJ,) 
Phulchand V . Kanhaiya Lal. 

19 A, L, J. 933 : 65 I. C. 296 ; 44 A, 130 : 

L, R. 3 A. 1: 1922 All. 247. 

--——S. 11 and 0. 21, r, IS— Execution pro¬ 
ceedings—Appliaation fo recognise assignment — 
Objection not\raised. 
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0. F. OODl (V OF 1908), 8. 11—Execution Fro- 
Qoedingi. 


O.P, CODE (V OF 1908), B. 11—Execution Pro¬ 
ceedings. 


Whore the judgment-debtor on notice of an 
application of a transfer of a decree under O. 21, 
R, 16 for permission to execute th'd decree as 
transferee did not object to the application he will 
not be allowed to question the assisgnee's title in 
subsequent proceedings. 23 I. C. 286 approved. 
(Piggoffmitl Walshs JJ,] Taysingh v. Jaqan 
Lal. 38 &1L 889 : 36 I. C. 234 : 14 A. L, J. 310. 

—-*-8. 11 and 0.21, R. 22~‘ExectUion pro¬ 

ceedings—Order when binding. 

The judgment-debtor is not debarred in a 
subsequent execution application from objecting 
to amount claimed in a previous application, if he 
had been given no opportunity to so object in the 
first application. (Baner^ee^ /.) Rattan Lal 
Biba Kunria. 34 I. C. 144, 

-S. 11— Execution proceedings—Omission 

to raise objection —Res judicata. 

The provisions of the C. P, Code as to res 
judicata are not expressly made applicable to exe¬ 
cution proceedings. Where a judgment-debtor 
did not take exception to the amount set forth as 
being due on the decree in an application for 
execution, he is not prevented by the rule of rtfs 
judicata from afterwards raising the question. 
{Richards^ CJ. and Rafique^ 7.) Kalyan Singh 
D, Jagan Prasad. 3y All. 689 : 

80I.C. 523: 13 A.L.J. 828. 


-S, 11— Execution proceedings — Con- 

struciive res judicata. 

A judgment-debtor need not put forward all 
possible objections in the execution department 
once for all. Matters which he has omitted to put 
forward must not be treated as res judicata 
against him. {Chamier, J,) Kalian Singh v, 
Jagan Prasad. 27 I.C 9 50 : 13 A.L. J. 162. 


holder applied again for the same relief and the 
judgment-debtors contended that the mortgage 
bonds were their own property and could not be 
sold under the decree. Heldy that the objection 
was not barred cither by resjudicata or estoppel. 
4 A. L. J. 400 foil. 31 Cal. 822, 26 W. R. 44, 
28 Cal. 122, 24 All. 138 dist. (Karamat Hussain, 
J.) Ram Chandar Singh r. Puttu Lal, 

11 I.C. 980 : 8 A. L. J. 844. 

-S. W—Execution proceedings. 

Plea decided against impliedly in suit cannot 
be raised again in execution proceedings. (Shah, 
A.CJ,and Crump, J.) Mulji Porshottam v, 
Goverdhandas. 24 Bom, L,R. 1291 : 

76 I.C. 148 : 1923 Bom. 36. 

-S. 11— Execution proceediitgs— Deatsion 

as to limitation^Effeci on subsequent applica¬ 
tion. 

A decision on an application to execute a dec¬ 
ree that the application is barred by limitation 
does not operate as res judicata in a subsequent 
application to execute the decree. 21 Bom. L. R. 
344, followed. (Macleod, C. 7. and Shah, J,) 
Ramchandra Venkatesh Sholapur V. Shrini- 
vAs Krishna Kulkarni. 46 Bom. 467: 

24 Bom. L. R. 97: 66 I. C. 940: (1922) Bom. 238. 

-S. 11— Execution proceedings —Limita¬ 
tion. 

Where an intermediate execution application 
is ordered on notice to the judgment-debtor, it 
is not open to him on a subsequent execution ap¬ 
plication to plead that the intermediate applica- 
j tion was barred by limitation and, therefore, the 
i subsequent application was also barred, {Mac 

lead C. 7. and Fawcett, 7.) PrabhUlingappa v, 
Gurunath. 22 Bom, L. R, 1389: 591. C, 747: 

45 B, 453. 


_ _S. 11—£:.^tfctt/fo« proceedings —E-X. parte 

order— Application by alleged transferee. 

Where the transferee of a decree applied for its 
execution and an ex parte order issuing notice to 
show cause against arrest was passed .thereon and 
a subsequent application for arrest was objected 
to by a representative of the judgment-debtor, 
that the original order operated as res judicata as 
to transferee decree-holder*s right to execute the 
rifiht. (Knox, J.) Oman Prasad v. Jani Durlab 
BANKAR. 23 I.C, 286: 12 A, L. J. 206. 

, - - s. 11 —Execution proceedings —Ex parte 

order. 

An ex parte order against the decree-holder 
holding the decree to be barred by limitation is 
no bar to the consideration of the application for 
execution filed by the assignee of the decree nor 
is the Court hearing this application bound by 
the former ex parte finding, {Karamat Husain, 
andTudball,JJ,) Balmukund v. Ashfaq Hu¬ 
sain. 34 All. 618 : 16 I.C. 677 : 10 A.L.J. 140. 

_ g, 11— Execution proceedings — Co«- 

sfrwcffvtf res judicata. 

In execution the decree-holder applied for sale 
of two mortgage bonds and the judgment-deb¬ 
tors (being the representatives of the deceased 
debtor) prayed for time to pay the decree amount 
-and the Court granted time and struck off the ex¬ 
ecution application. Subsequently the decree- 


-8. 11 —Execution proceedings—Decision 

at one stage—Intermediate application for exe^ 
cut'on ordered—Subsequent application in time 
—Effect of — Objection as to limitation. 

Where on an application for execution which 
in fact was barred by time the Court ordered exe¬ 
cution, the order erroneously made is valid un* 
less set aside on appeal and the judgment debt¬ 
or cannot object on a subsequent application for 
execution that the-intermediate application was 
barred by lime. 8 C. 51 foil. (Macleod, C.J. and 
Heaton, /.) Desaiappa Khalilappa Desai v. 
Dundappa Malkappa. 44 Bom. 227 : 

65 I. C. 329: 22 Bom. L. R. 76, 

-S 11— Execution proceedings — Construc¬ 
tive resjudicata. 

The doctrine of constructive res judicata is not 
necessarily applicable to execution proceedings. 
The dismissal of an earlier execution application 
operates as res judicata only so far as the ques¬ 
tion of the maintainability of that application is 
concerned. Where the grounds relied upon by 
the decree-holder as saving limitation in respect 
of the subsequent application have not been ad- 
1 indicated upon in the previous execution proceed¬ 
ings, it is not res judicata. 6 A. 269 P.C. ref. 
(Shah,J.) MaHadeo Gopal Bhat v. Trimbak 
Bhat Balambhat. 60 I. C, 978 : 

21 Bpm, L, B, 344. 
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d. P. CODE (V OF 1908), S. 11—Execution Pro¬ 
ceedings. 

-S. 11— Execittion proceedings—Implied 

decision—Sale of lands in execution of a decree — 
Subsequent suit by a party for selting aside a 
sale as illegal, the lands bchig occupancy lands — 
Khoti Act [Bonu Act 1 of 1880j, S. 9. 

Where in execution proceedings between the 
parties certain Khoti lands were sold and purcha¬ 
sed by the defendant and the plaintiff sued to re¬ 
cover possession of the lands aPeging that the 
lands being occupancy lands could not be sold 
under S. 9, Khoti Settlement Act. Held that as 
the execution sale decided inferentially between 
the plaintiff and the defendant against the eccu- 
pancy nature of the lands, the plaintiff could not 
re-open and investigate the same qu^'stion of fact 
a second time. (Beaffjan and Heaton, //.) Ka 
SHINATH V. Dhondshet. 40 Bom 675: 

371. C. 22: 18 Bom. L R. 786. 

——S. 11— Execution proceedings—Plea of 
limitation, 

A second application for execution was made 
beyond 3 years from the date of the first applica¬ 
tion but an order was made for attachment and 
on the default of the decree-holder the application 
was struck off. Subsequent applications for exe¬ 
cution were all made widiin time and in the last 
of thetn the judgment debtor objected that the 
second application was barred by limitation. 
Held that as the matter relating to the bar of the 
second application was not finally heard and de¬ 
termined. the judgment-debtor was not debarred 
by res judicata from raising the plea. 28 Cal. 122 
rel, 24 Mad. 669: 23 Bom. 35 dist. (Scotu C J. 
and Heaton. J.) Vitoba Kondiba Kotwal v, 
Tejiram Bhavani Ram. 14 I. C. 977: 

14 Bom. L R. 264. 

——S. 11 —Execution application—Final 

order—Appeal, 

A decree-holder applied for execution of his 
decree in 1903. The Court ordered execution 
upon which the judgment-debtor appealed and 
the appeal was fiismissed on 2nd August, 1905 
In the meantime the decree-holder put in a fresh 
applica'ion in 1904 and this was rejected by the 
Court as time barred. In 1906, the decree holder 
filed an applicauon tor the continuation of the ex¬ 
ecution proceedings of 1903 but he was asked to 
file a fresh application. And so in 1907 the dec¬ 
ree-holder filed a fresh aprlication which was re¬ 
jected as res judicata : Held that the Appellate 
Courts' order in fhe decree-holder’s favour was 
not affected bv the application of 1904 and that 
the 1903 application was alive till 1905 {Chanda- 
varkar and Heaton, 77.) Balkrishna Wamnaji 
V Shiva China Mhatra. 36 Bom. 245: 

101. C, 811: 13 Bom. I R. 230. 

—-- S. ll-^Execution proceedings—Prior 

order—Effect of—Judgment debtor not a party 
to prior proceedings not affected, 

A judgment-debtor who was not a party to a 
orevious application for execution of a decree or 
to any order made upon it is not precluded from 
showing that the said application was barred by 
limitation and therefore it was not in accordance 
with law. (Cuming and Panton, JJ,) Sitanath 

Das V, Rani Kanak Probha Debi. 

67 J C. 879: 1928 Cal. 322 (2). 


C. P. CODE (V OF 1908), S. 11—Execution Pro¬ 
ceedings. 

-S, \X—Execution proceedings—Objection 

petition dismissed for non-prosecution — Effect, 
Where an objection petition in an execution 
Droceeding is dismissed for non-proaecation, 
there is no adjudication on the merits and hence 
it c^ono\.hQ res judicata, (Greaves and Ghosc^ 
77.) Bahir Das Pal v. Girish Chandra Pal. 

67 I C. 663: 1923 Gal. 287. 

-S. 11 —Execution proceedings—Order at 

one stage, binding subsequently. 

Where at one stage of an execution proceeding 
an order is made disallowing the objections of 
the judgment-debtor, the order is binding in all 
subsequent stages of the same execution. 42 C. 
440 Ref. (N. R. Chatterjea and Panton^ 77.) 
Kshitindra Mohan Roy v, Nawab Khajee Ha- 
BibuLLA Bahadur, 641. C. 724. 

-S. 11 —Execution proceedings—Notice — 

Res judicata. 

An order passed in execution of decree, against 
a party without notice, is not binding on that 
party. {Mookerjee and Panion, 77.) IL^M Molla 
V, Manindra Mohan. 56 I.C. 801 : 31 C.L.J. 382. 

-S. 11— Execution proceedings—Consent 

order, 

A decision in the course of execution proceed¬ 
ings of a question which arises for consideration 
is final and binding between the parties, though 
as to the some of the parties it was based on ag¬ 
reement and as to the others on an adjudication 
by the Court. (Mookerjee and Panton, 77.) Kali 
Das Chaudhury v, Prasanna Kumar Das. 

47 Gal. 446 ; 30 C. L, J, 496 : 55 I.C. 189: 

24 C, W. N. 269. 

-S. 11— E.xecution proceedings—Decision 

as to mesne profits at one stage. 

Where the question of the liability of the de¬ 
fendants to pay mesne profits and the amount of 
the mesne profits payable was directly and subs¬ 
tantially in issue between the parties and decided 
by the Court, the decision is conclusive between 
them at all subsequent stages of the execution 
proceedings. 8 Cal. 51 : 6 All. 269 and 7 All. 102 
Ref. {Mookerjee and Beachcroft, 77.) Makund 
Singh v- Saraswati. 51 I.C. 98 : 29 C. L. J. 245. 

-S. 11— Execution proceedings —Res judi¬ 
cata. 

A judgment debtor is barred by res judicata 
from contending in the course of execution pro¬ 
ceedings, that a particular person is not the legal- 
representative of a deceased plff, while at his ins¬ 
tance the particular legal representative was re¬ 
corded as such and final decree passed. (Teunon 
and Newbould, 77.) Makunda Lal KundU v, 
Priya Nath Moitra, 45 I C. 667. 

-3. 11— Execution proceedings—Objection 

not decided—Subsequent application — Construe* 
live res judicata. 

Where an objection to the maintainability of an 
application for execution on the ground of 
limitation was raised but not decided, it is com¬ 
petent to the judgment-debtor to raise the same 
objection in a later application for execution. 
(Richardson and Beachoroft, 77 ) Ishan Chandra 
Samui V, Dulal Chandra De. 441. C. 920 
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-" *^■* ”8 . Il-*-£jreci«hon proceedings—Soopc of 
the rule. 

On an application for execution by sale of pro¬ 
perties^ the Couri*in spite of the judgment-debtor's 
objections to such execution ordered issue of sale 
proclamation in h's presence but did not in ex¬ 
press terms pass any order for sale or decide that 
execution could be so enforced. that the 

orders of the Court would rot operate as res >»di- 
cafa, and the judgment-debtor could raise the 
question of deft*s* right to sell on a subsequent 
application for their sale. (Beachcroft and Walm- 
sley, JJ,) Gobinda Chandra Pal v. Kailash 
Chandra Pal. 411 C. 73: 45 Cal. 630. 


-8. 11 and 0. 21. B. 90— Execution sale — 

Betting aside—Executing Courts decision — Fina^ 
lily. 

Once a judgment-debtor’s application to set 
aside a sale on the ground of fraud is rejected by 
the executing Court, the decision bars the plea of ! 
fraud in subsequent proceedings between the par- I 
ties. (ChatUfjee and Walmsley, JJ.) Jhara Bis¬ 
was V Amritamoyi Dasi. 38 1. C. 47. 

1 

■ ■* S 11 —Execution proceedings—Order for 

attachment after service of notice. 

As long as there exists an order for attachment 
made after service of notice to the judgmeat-deb- 
tor the execution of the decree cannot be barred 
and entry of service of notice in the order sheet 
throws on judgment-debtor the burden of showing 
non-service. An order made at an earlier stage of ' 
the execution proceedings cannot be questioned at i 
a later stage unless the party to be bound has had 
no notice of the proceedings, 8 Cal 51 P.C, ref lo. 
(Mookerjee and Cuming, JJ.) Bindu Bashini Da- 
SYA V. Keshab Lal Bash. 21 C. W. N. 945: ! 

37 I.C. 66: 26 C L. J. 109. ! 

■ ■ S. 11 —Execution proceedings—Order 
without notice. 

A judgment debtor not having any notice of the 
order ot the court admitting a previous applica¬ 
tion for execution as not lime barred is entitled 
to show that the decree has become barred by 
limitation. (Fletcher and Richardson, JJ.) Jugol 
Kishorb V. Chintamony, 27 I.C. 225: 

18 C. W. N. 1288. 


■S. 11 —Execution proceedings Order 

when res judicata. 

An order, passed in the course of an execution 
proceeding, which is not appealed from, is final 
between the parties upon general pri>^ciples of 
law. as an interlocutory order in the suit, 6 A. 269 
foil. (Sharfuddin and Coxe, JJ.) Masirunissa 
Khatin V . Joy Chand Lal Boyed. 161. C, 2?8. 

■-S. 11 —Execution proceedings—Effect of 

previous order of dismissal for default. 


An order In an execution proceeding which im¬ 
plies that the decree is capable of execution and 
is passed after due notice to the judgment-debtor 
Is binding and the same question cannot be 
again agitated in a new application for execution, 
even if the first execution was subsequently dis¬ 
missed for default. 14 C. W, N. 357. loll. (Mooker- 
ifii and Teunon^ JJ.) Murlidhar Serpal v. Nar- 
S^OH Das. 15 C. L. J. 453: 10 I, C. 359: , 

17 0. W.W. 113.1 



. * 


-S. i\-ExccuiionprocecdingS’--Applicabtlity. 

In order that the principle of res judicata may 
be applied to execution proceedings, it is neces¬ 
sary that the judgment-debtor should have had an 
opportunity to challenge the validity of the execu¬ 
tion proceedings and in spite ol such opportunityi 
failed to avail himself of it. 8 Cal. 51 Cons. 
(Mookerjee and Cantduff, JJ.) MocHi Mandal v. 
Mksbruduin. 9 I.O. 213 : 13 C. L. J. 26 

f 

- S. 11— Execution proceedings — Appeal— 

Costs. 

An order for costs was passed by the Privy 
Council against a certain person. On an applica¬ 
tion being made for the execution of that order a 
decree was drawn by the High Court giving the 
different items of costs. After the decree, embod¬ 
ying the order of the Privy Council, had been 
drawn, the Subordinate Judge bad decided on 
another application for execution by the same 
decree-holder that he was not liable to pay one 
item of the costs. Held, as the Subordinate judge's 
order was passed atter the decree embodying the 
order of the Privy Council had been drawn up by 
the High Court and as no appeal was preferred 
from it, the order became final and operated as 
resjudicata, (Martineau, J.) Gopi Chand v» Lala 
Benarsi Das. 12 P. W. R 1923 : 1922 Lah. 361. 

-S. Xl^Execulion proceedings—Decision 

as to question of limitation. 

Where a prior application for execution had 
been put in and after notice to the judgment deb¬ 
tors execution had beeu ordered, the objection 
that it was barred by limitation cannot be raised 
on a subsequent application. (Chevis. /,) Kidar 
Nath v. Radha Kishen. 67 I. C. 66. 

-S. ll—E.xecution proceedings—Decision 

between same parties if a bar to a suit on same 
subject-matter—Widow in possession of hus- 
band*s house when trespasser—Maintenance 
when allowed. 

The executors of a deceased Hindu sued his 
widow and others to recover various parts of his 
estate and the parties agreed to a compromise 
under which a decree was passed. In execution 
of it the widow objected to the attachment of the 
house she was residing in. .The objection was 
overruled and execution was allowed to 
proceed. The Chief Court held that the 
widow had’ no right to live in the house and 
confirmed the execution proceedings. On a suit 
by the widow for declaration of her right to live 
during her lifetime in the house and for main¬ 
tenance. Held, that the decision in the previous 
execution proceedings between the same parties 
was res judicata, that the widow was in posses¬ 
sion of the house as a trespasser and that she-was 
not entitled to claim maintenance unless and until 
she had given possession of the house and accou¬ 
nted for the mesne profits. (Kensington and 
Rattigan, JJ.) BHAGwaN Kuar, Harnam Ku*r. 

69 P.L R. 1915 : 26 I.C. 430 : 17 P.W.R. 1916, 

- S. 11 —Execution proceedings. 

The principle of res judicata applies to execu¬ 
tion proceedings. (Shah Din and Scott-Smith, JJ.) 
Fatkh Chand v. Mussammat Menghi Bai. 

108 F. W. R. 1913: 181 F. L. R. 1913: 

191. C. 481 : 109 P. J913. 
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C. P. CODE (V OF 1908), S. 11—Execution Pro- i 
ceedings. 

-S, 11 and 0. 21, R. 2— Execution proceed¬ 
ings—Matter decided in—Fresh suit barred. 

In execution of a decree the payment of a debt 
was alleged and brought to the notice of the 
Court by the judgment-debtor within 90 days of 
the alleged payment. The Court going into the 
objection found against the judgment-debtor 
Held: that a suit by the judgment-debtor for a 
declaration that he had paid the amount was bar- ; 
red by res judicata. (Chevis, 7.) Abdullah Khan 
V, Kanhaya. 91 P. R. 1912; 141 P, L. R. 1912: , 

14 1. C, 751; 92 P. W. R. 1912. 

-S. 11— Execution proceedings—Earlier 

order not deciding. 

There is no res judicata where an order is 
passed in a prior execution proceeding which 
does not decide the point raised in a later applica¬ 
tion. (Spencer and Devadoss, J.) Kandaswamy 
Chettiar V, Maruda Pillay. 18 L. W. 652 : 

33 M. L. T. (H.C.) 64 : (1923) M. W, N. 835 : 

76 I.C. 761 : 1924 Mad. 145. 

-S, 11—Execution proceedings — Constru¬ 
ctive res judicata— Omission to object in prior 
execution procee dings—Effect of. 

Where in a previous execution application the 
judgment-debtor did not take objection to exe- 
cutability of the decree and execution was ordered 
it is not open to him to object that the decree is 
inexecutable when a subsequent application for 
execution is made. The fact that the subsequent 
application for execution relates to different items 
of property does not take the case out of the ope¬ 
ration of the rule res judicata. ( Spencer and 
Venkatasubba Rao, 77.) Palancheri Govinda 
Menon V. Krishna Mannadiar, 45 M. L. J. 71 : 

17 L. W. 566 : (1923) M. W. N. 299 : 

72 I. C. 397 l2) : 1923 Mad, 649. 

—— S. 11 —Execution proceedings — Recogni¬ 
tion of assignment and transmission oj decree — 
Omission to object to execution—Effect of. 

Where a decree was assigned and an applica- 
cation was made"to the Court to recognise the 
assignment and transmit the decree for execution 
to another Court, the omission of judgment-debtor 
to object at that stage does uot preclude him from 
objecting to the execution of the decree in the 
manner proposed by the decree-holder at a later 
stage of the execution proceedings. (Spencer and 
Venkatasubba Rao, 77.) Natesa Chettiar v. 
Annamalai Chettiar. 17 L. W. 319 : 

32 M.L T. (H,C.) 167: 73 I.C. 213: 1923 Mad. 487 (1). 

— -S. 11 — Execution proceedings — Order 

made on an application. 

An order made in execution proceedings whe¬ 
ther right or wrong bars a subsequent application 
when the validity of the first order is directly in 
question to determine whether the latter appli¬ 
cation is maintainable. (Sadasiva Aiyar and 
Rapier, 7/.) Doorvasi Seshadri Aiyar v. Go- 
vindaswami PiLLAi. 40 M.L T. 556: 13 L.W. 629: 

29 M.L.T. 284 : 63 I.C. 189 : (1921) M.W.N. 344 

— -S. 11 —Execution proceedings — Order 

without notice. 

An order in execution passed without notice to 
the parties does not operate as res judicata, (Kri- 
shnan, J.) RamUdU Chetty v. Varadaraja 

Chariar. 62 1. C, 480 : 13 L. W. 289. 


C. P. CODE (VOF 1908), S. 11—Execution Pro¬ 
ceedings, 

-S. 11— Execution proceedings — Construe- 

tion of decree — Executability. 

Where on an application for execution it was 
decided that the decree as it stood was not exe¬ 
cutable the order is binding on the decree-holder 
as res judicata and no further application for 
execution would lie unless the decree had been 
made absolute and executable, (Oldfield and 
Seshagiri Aiyar, 77.) Ramalinga Rowthan v. 
Sheik Ibrahim Sahib. 59 1; C 161 : 12 L. W. 34 

-S, 11— Execution proceedings — Construc¬ 
tive res judicata. 

Assuming that the principle of constructive res 
judicata is applicable to execution proceedings it 
cannot be said that an applicant for execution 
ought to have pleaded the fraud or force which 
prevented his applying in time. (Seshagiri Aiyar 
and Burn, 77.) Mydeen . Rowther v. Md, 
Abdul Gaffer, 53 I. C. 862 : 10 L. W. 666. 

-S. 1 1—Execution proceedings—Order at 

one stage res judicata. 

An order made at one stage of the execution 
proceedings on an application to which the judg¬ 
ment-debtor is a party is binding on all the subse¬ 
quent stages. (Spencer and Krishnan, 77.) Thangi 
Shettithi V, Duja Shetti. (1918) M, W. N.748. 

8 L. W. 519 : 35 M. L. J. 576 : 48 L C. 226 ; 

24 M, ti. T. 483. 

-S. 11— Execution proceedings—Decision 

at one stage of the proceedings—Binding, 

Where an order of attachment is made after the 
notice to the judgment debtor it is conclusive. If 
the order is intended to be attacked on the ground 
that certain pleas were not taken originally the 
propriety of the order can be questioned only^ in 
subsequent proceedings other than those in which 
it was passed. Otherwise the decision reached at 
any particular stage of the execution proceedings 
would be deprived of finality. 8 Cal. 51-folI. 
(Oldfield and Bakewell, TJ.) Madlidi Dorayya v» 
Satti Veerayya. 36 M. L. J. 312 : 

44 1. 0. 4 ; (1918) M. W. N. 143. 

-S. 11—Execution proceedings—Decision 

as to executability of a decree. 

An order holding that a mortgage decree i:S 
executable as it stands without the necessity of 
an application under O. 34, R. 6, C. P. C. is res 
judicata in subsequent applications for execution. 

(Abdur Rahim and Kumaraswami, Sastri, 77.) 
Narayana Aiyar v. Singaravelu Vannian, 

33 M. L. J. 543 : (1917) M. W. N. 845 : 

42 1. C. 282:€L W. 676. 

--- 5,11 and 0. 2, E 2—Execution proceed¬ 
ings—Const/uctive res judicata. 

The principle of constructive res judicata should 
rot be applied lo execution proceedings unless 
the decision of the question subsequently sought 
to be agitated! was given expressly, or by neces¬ 
sary implication must be deemed to have been 
implied in the previous decision. O. 2, R. 2 does 
not apply to restitution proceedings. An applica¬ 
tion for interest on the money paid to the decree- 
holder under a decree subsequently reversed, and 
of which restitution was claimed in a prior ap¬ 
plication is not barred as res judicata, {Ayling 
and Seshagiri Aiyar, JJ.) Somasundaram Pillai 
V, Chokkalinga Pillai. 40 Had. 780 ! 

38 t 0, 806 : 5 L. W. 267« 
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(t'^.^OODS'(V or 1908), s. 11—Execution Pro- 

oaedingic 

T , i B* 'll^Execution proceedings — Conslruc- 

tiv res judicata. 

Doctrine of constructive res fudicaia should be 
carefully applied to execution proceedings. A 
party vrho is sought to be barred by res judicata 
should have notice of the point. If after notice a 
decision is passed on an execution petition, the 
parties cannot object to that decision in a subse¬ 
quent application. But decision in one stage of 
application is not res judicata in another stage of 
the same application. {Ayling and Seshagiri 
Aiyar JJ,) Suhramani Aiyar v. Rajeshwara 
SKTHUPATH l. 38 I. C. 637 : 40 Mad. 1016. 

—. S. 11 —Execution proceedings—Order in 

claim proceedings no bar to subsequent suit to 
vacate the order. 

An order having been made in certain claim 
proceedings a subsequent suit for the order being 
vacated is not barred under S. 11. C. P. Code. 
(Ayling and Seshagiri Aiyar, JJ*) Parthasara- 
THV Chetty V. Yetchoori Narayana Chetty. 

37 I. c, 401 : 6 L. W. 161. 

—S. 11— Execution proceedings—Rule of 
res judicata. 

The question at issue in a prior execution peti¬ 
tion and appeal to High Court being only about 
the re-opening of a partition and not as to whether 
there was or was not a division of particular 
items of property, a subsequent execution petition 
for division of the same items is not barred by 
the rule of resjudteata. (Abdur Rahim. O. C. J. 
and Seshagiri Aiyar, J.) Poduru Lakshmi Nara¬ 
yana V. Ponnada Pallamraju. 4 L. W. 101 : 

37 I. C. 364 : (1916) 2 M. W. N, ll8, 

——S. 11— Execution proceedings — Dismis' 
sal for default. 

The conclusive character of the adjudication in 
a former execution proceeding as to a party’s 
right to execute the decree cannot bo affected by 
the subsequent dismissal of that application for 
default, [Sadasiva Iyer and Mooee, JJ.) Peria- 
KARUPPAN Chetty v. Chidambara Tambiran. 

3 L. W. 339 : 33 I. C. 443 ; (1916) 2 M. W. N. 64 

—S, 11 and 0. 21 Er, 23 and 67— Ekccu^ 
tion proceedings —Prior order for execution not 
res judicata. 

A prior order under O. 21, R. 23 for execution 
is not tes judicata but is vacated by a subsequent 
order of dismissal of execution application under 
R. 67i To be a bar, the previous order must be in 
force. 8 Cal. 51 (P, C.) ref, 24 Mad. 669, 24 All. 282 
diss. (Napier, J.) Periakaruppan Chetttar z/. 
Manika Vechaga Desika, 311.C. 293:2.L W.1055 


-S. 11— Execution proceedings—Decision 

of substantive rights—Change of law. 

Where substantive rights are decided in an 
order passed in execution proceedings such deci¬ 



sion is resjudioata in subsequent execution ap¬ 
plications. But when the decision on the prior ap¬ 
plication was one on a question of procedure as 
it then stood, it does not operate as res judicata 
when that procedure itself is changed by the 
statute law. 26 M. 760 ; 39 C. 848 ; 32 C, 749 Ref. 
%Sadasiva Iyer and Napier, JJ,) Varadaraja 
IfliHPALX V. MURUQESAM Fillai. 39 Mad. 923 ; 
% 30 M.L.J. 460 ; 13 M.L.T.5S18 : 30 I, C. 707 : 
itdi • , (1916) M. W. E. 169. 


0. F. CODE (V OF 1908), 8. 11—Execution Fro. 

oeedings. 

—--S. 11— Execution proceedings—Construc¬ 

tion of decree, 

A particular construction of a decree may 
oprate as res judicata in subsequent proceedings 
between the same parties. (Sadasiva Aiyat and 
Napiery JJ.) Venkattamma v. Manikkam Naytni 
Varu. 26 I. C. 244 : Id M. L. T. 399. 

-S. 11— Execution proceedings—Relief not 

granted by decree—Courts order granting such 
relief in execution proceedings ts res judicata if 
not set aside in due course. 

Though a relief may not have been granted by 
a decree, yet if in the execution proceedings the 
court passes order granting the relief, such order 
will become res judicata if it is not set aside in 
due course of law, (Sankaran Nair and Ayling, 
JJ.) Epoor Ramaswami Reddi V. Kandadai 
Rangamannar Iyengar. 26 M. L. J, 286 

15 M. L. T. 246 : 231. C. 890 : 

(1914) M. W. N. 622. 

-S. 11— Execution ' proceedings—Notice — 

Res judicata. 

An order passed by the court ex parte after 
holding that the notice was duly served binds the 
defendant on general principle of res judicata 
as much as a contested order. (Ayling and Sada¬ 
siva Aiyar, JJ.) Subhiah Naicker v. Rama- 
nathan Chettiar. 

37 Mad 462 : 26 M, L. J. 189 : 

(1914) M, W. N. 205 : 22 I. C 899 : 1 L, W. 251. 

-S. 11— Execution proceedings —Ex parte 

order — Notice. 

Where on the date fixed for the appearance of 
the judgment-debtor, for settlement of the terms 
of a sale proclamation, the judgment-debtor did 
not appear, but appeared subsequently and appli¬ 
ed by a review petition for setting aside the sale 
and the petition was dismissed, the order of dis¬ 
missal operates as res judicata in subsequent 
proceedings and is not appealable. (Sadasiva Iyer 
and Spencer, JJ.) Subbaraya Rowther Minda 
Nainar V. Muthammal. 22 I. C. 780. 

-S. 11— Execution proceedings — Order in 

— Notice. 

An order in execution proceedings cannot 
operate as res judicata unless it is shown that it 
was passed after notice to the opposite side and 
allowing him an opportunity to be heard, 30 M. 
255 rel. (Sadasiva Aiyar and Spencer, 77.) 
Varadiah V. Kumara Venkata Perumal. 

14 M. L. T. 630 : 26 M. L. J. 83 : 

21 I. C. 782 : (1914) M. W. N. 157. 

-S. 11— Execution proceedings—Notice to 

the other party — Order without— Appeal- 
Failure to prefer— judicata. 

An order, passed without notice to the judg¬ 
ment-debtor, returning an execution application 
to the decree-holder for amendment as it adopted 
a wrong method of calculation of the amount due 
is appealable. The decree-holder who fails to 
appeal against such an order is barred from 
adopting the same method of calculation In any 
subsequent application, as the order is similar to 
the dismissal of a suit as time barred without 
notice to defendant. The bar of res judicata 
cannot be avoided by 'a party who had an oppor¬ 
tunity to make his ^defence though the other side 


959 


CIVIL DIGEST, 1911-—1923. 


960 


C. P. CODE (V OF 1908), 11—Execution Pro- , 

ceedlngB. 

was not served with notice. (Benson and 
Sundara Aiyaf, //.) Vyapurikoundan v. 
Chidambara Mudaliar, !*7 Blad. 314 : 

18 I. C. 607 : 24 M. L J, 26. 

-S. 11— Execution proceedings — Order on 

claim petition. 

Order on a claim put in by a person in respect 
of a property attached under a decree adversely 
to the claimant does not bar him from defending 
his claim in a suit against him for recovery of 
possession by a third party. (Sundara Aiyar and 
Sadasiva Aiyar^ JJ.) Thiygaraya Mudaliar v. 
Sabapathy Mudaliar, 

16 I. C. 529 (1) : 913) M. W.N. 64. 

———3, 11— Execution proceedings— Order 
that application is not time barred —Res judicata 

Where an execUion application was rejected 
on the ground that it was not in accordance with 
law and the decree-holder acquiesced in this 
order and did not appeal, held that the order was 
final and could not be questioned in further pro¬ 
ceedings. Though orders in execution proceed 
ings do not come directly within the language of 
what is now S. 11 of the Civil Procedure Code 
yet such orders if not appealed from, are binding 
on the parties in subsequent proceedings on 
principles analogous to those of res judicata 
strictly so called. When a competent Court has 
decided, even though wrongly, that an execution 
application was not time barred, that order could 
not be questioned in subsequent execution pro¬ 
ceedings (Batten, J. C.) Jagannath v. Behari 
Lal. ' 72 I.C. 473 : 1923 Nag. 236. 

-S. 11— Execution proceedings — Order in 

when res judicata— Case struck off—Effect of. 

Where an order has been made on an applica¬ 
tion for execution expressly or by implication 
determining the rights of t^e parties to the pro 
ceeding, the fact that the decree holder does not 
choose to proceed with the execution and the case 
is struck off does not entitle any party to re open 
the question which previously has been adjudica¬ 
ted. 17 C. W. N. 113 foil. 6 A. 269 ; 8 C. 5 Ref 
(Batten, J. C.) Mussammat Pura v. Beharilal. 

68 I. C. 289 : 1923 Nag. 1. 

S. 11— Execution proceedings—Order on 
prior application. 

An order delivering possession -of property on 
an execution application is an adjudication that 
the application is in time and it is not open to the 
judgment-debtor to question the legality of that 
order in proceedings started on a subsequent 
application for execution, (Miira^ A. J, C.) Amir 
Ali V . Gopal Das. 54 I. C. 924. 

-S. 11— Execution proceedingS'-Erroneous 

decision. 

An erroneous decision in prior execution pro¬ 
ceedings is not res judicata in subsequent 
proceedings in execution. (Miitra, A, J, C.) 

Yeswant Rao V . Dattatraya Krishna. 

46 I, C. 201. 

-8.11 and 0 21, Rr. 62 and 63— E.vecution 

proceedings—Claim order —Res judicata. 

The subsequent mortgagee obtamed a decree 
for sale against the mortgagor alone. Later on, 
the prior mortgagee obtained a decree against 


C, P. CODE (V OF 1908), S. 11—Execution Pro¬ 
ceedings. 

both the mortgagor and the subsequent mortga¬ 
gee. On execution of the former decree, the 
prior mortgagee applied under O. 21, R. 62 for a 
declaration of his mortgage encumbrance. The 
Court dismissed the application. The point is 
not res-judicata between the prior and subse¬ 
quent mortgagees, as under O. 21, R.63, the point 
could not be decided. (Lindsay, J. C, and 

Stuart, A, J. C;) Sarafrar Husain v. Amar 
Chand Pal. 37 I. C. 78 : 3 0. L. J. 629. 

-S. 11— Execution proceedings — Decision 

as to limitation—Necessary elements. 

To bar as res judicata^ the que^stion of bar of 
limitation for execution of a decree, must be 
proved that (1) notice requiring the judgment 
debtor to show cause why the decree should not 
be executed against him has been served on him 
and (2} he has thus been in a position to raise that 
plea of limitation, and (3) that a Court has ex¬ 
pressly or impliedly decided by its order the 
question of limitation in favour of the decree- 
holder applicant and that this has been an 
effective order of adjudication. [Stuart^ A. J, C.) 
Gauri Shankar v. Lachhmin Kunwar. 

33 1. C. 663 : 18 0, C. 374. 

-S. 11— Execution proceedings — Constru¬ 
ctive res judicata. 

Though the judgment debtor in execution 
omits certain objections which are therefore never 
decided, they cannot operate res judicata. 
(Kanhaiya Lal, A, J. C.) Delhi and London 
Bank v. Ramrai an. 32 I. C, 764 : 2 0,1 J. 611. 

-—S 11— Execution proceedings—Order in 

— When res judicata— Notice to parties. 

Where an order for execution of a decree is 
passed after due notice to the judgment-debtor 
I but eventually the application is dismissed for 
I default of the decree-holder, it is not open to the 
judgment-debtor in a subsequent application for 
execution to plead that the former execution was 
time barred. (Jwala Prasad and Bucknill, J J,) 
Gourchandra Roy v. Janardhan Prasad 
Thakur. 4 Pat. L, T. 204 : 

68 I. C. 337 : 1923 P. 180. 

—--S, 11— Execution proceedings, 

S. 11 of the C. P. .Code applies to suits and an 
execution case is not a'suit; but it is firmly esta¬ 
blished that the principle of law underlying S. 11 
applies to proceedings in execution of decree, 
(Das and Kulwant Sahay, JJ,) RAM Lal Malik 
V. Deodhari Rai. 2 Pat. 772 : 74 I. C. 781 : 

6 Pat. L. T. 7. 

-S. 11— Execution proceedings—Order 

made at one stage—Binding on parties. 

Where a court executing a decree passes an 
order after notice to the parties, that decision i 
unless set aside on appeal, binding upon the 
parties. (Miller, C, J, and Jwala Prasad, J ) 
Mahadeo Prasad Sahu v. Gajadhar Sahai. 

73 I. C. 359 : 1 Pat L. R. 146. 

-S 11 Expli. IV and Y—Execution pro¬ 
ceedings— Doctrine, not to be applied generally to. 
Although the doctrine laid down in S. 11 C, P, 
Code may be applied to certain proceedings in 
execution arising out of the same judgment so as 
to put an end to the litigation and may possibly 
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0. CODS (V OP 1908)4 8* ll—“Execution Pro* 
oeodiagi. 

bo applied la certain cases when separate suits 
have been brought raising points which have 
already been decided in execution cases brought 
between the same parties, the special rules laid 
down in the explanation to S. 11, which go 
beyond the ordinary doctrine of res judicata 
ought not to be applied generally to execution 
cases. 37 All 589 ; 24 Mad. 681 folh {Miller, C. 
J,and Adafni^ /,) Pirthi Mahton v, Jamshed 
Khan. S Pat, L T 403 : 67 I. C. 656 : 

1922 P. 289. 


-8. ll*--Execution proceedings—Order in. 

When res*judicata—Notice to parties. 

Where an order for execution ol a decree is 
passed after due notice to the judgment-debtor, 
but eventually the application is dismissed for 
default of the decree-holder it is not open to the 
judgment-debtor in a subsequent application for 
execution to plead that the former execution was 
time barred. {Jwala Prasad and Bucknill, ] 7 .) 
Gowrichandra Roy v. Janardhan Prasad 
ThakuR. 4 Pat. L. T. 204 : 68 I.C. 337 : 

1923 P. 180. 


——8, 11 —Execution proceedings—Order 

on prior application. 

Where the judgment debtor does not object to 
the first application for execution of a decree on 
the ground of illegalities in relation to the execu 
tion proceedings c. g , non service of notice on 
the transferor under O. 21, R, 16 of the C. P. 
Code, he cannot raise such an objectien when a 
subsequent application for execution is made. 
(Coutis and Sultan Ahmad, ]J.) Brajilal Mar- 
wari V, Atkinson. 5 Pat. L. J. 639 : 

57 I C. 707 : 1 P L, T. 504. 


-S. 11— Execution proceedings —Ex parte 

order 

An order made in execution proceedings with¬ 
out notice to the judgment debtor does not estop 
the latter from subsequently contending that the 
application on whi''.h tlieoider was made was 
barred by time. {Adami, J.) Sobran Mahton 
V. Sabilas Kuer, 54 I.C. 933. 


--8. 11— Execution proceedings — Limita¬ 
tion-Plea of bar by. 

So long as an application for execution is pend¬ 
ing, the judg.nent-debtor can at any time show 
that it is barred and the Court has to dismiss it 
under S. 3 of the Lim. Act. It is only when the 
point of limitation is concluded by proceedings in 
a previous execution that the judgment-debtor is 
not allowed to take objection on the score of 
limitation in a subsequent execution of the 
decree. {Jwala Prasad and Adami, JJ.) Maha- 
? raja Kesho Prasad Singh Bahadur v. Harn- 
BANS Lal 53 X C. 86 : 1920 Pat. 109. 

--S. XI - Execution proceedings — Construc¬ 
tive res judicata—06;>ch'o« to decree. 

Where sucessive applications for execution arc 
admitted and ordered without any objection to 
the executability of the decree, the judgment deb¬ 
tor Is barred from raising the objection at a sub¬ 
sequent execution. {Jwala Prasad- and Coutts, 

JJ,) Kesha Wesarind Satit v Debundra 
Bala Dassi. 4 P^i L. J. 213 : 

,, 48 I. C. 245 : 1919 Pat. 121. 


C. P. 00DB(V OF 1908), S. 11—Execution Pro- 

oeedings. 

" 8 . 11 —Exeouiion prooeedings^Construc- 

itve res judicata. 

If a tenant judgment-debtor omits to raise an 
objection to the non-transferability of a holding 
in execution proceeding in which the holding is 
attached, he is estopped from raising it in a sub¬ 
sequent execution proceeding in execution of the 
same decree. {Imam and Thornhill, JJ,) llAM- 
eshwar Singh Baha Dur v. Keshwar Kai. 

47 I. C. 790. 

I -S. 11 —Execution proceedings — Executa- 

' bility of decree. 

An order in execution to the effect that the de¬ 
cree is not executable, is res judicata in subse¬ 
quent execution proceedings. (Mullick and 
Thornhill, JJ.) Ritu Kuer v. Alakhdeo Na- 
RAIn Singh. 4 Pat. L. J. 330 * 

5 Pat. L. W. 208: 47 I, C. 154 : 1918 Pat 265, 

-S. 11 — Execution proceedings — Construe^ 

live res judicata. 

The plea that a certain execution petition is 
: barred by limitation cannot be allowed to be 
raised at a subsequent stage of the application if 
it had not been raised at the earlier stage. Failure 
to raise an objection on the ground of limitation 
operates as tes judiauta. (Sharfuddin and Roe, 
JJ,) Janki Kuer v, Banvvamala Ramanaujear. 

I 3 Pat. L. W. 218 : 45 I C. 404* 

J -S, 11— Execuhoii proceedings—Objection 

raised and decided—Decision binding. 

Where in execution an objection is raised and 
gone into the same objection cannot be consider 
ed On any subsequent application in execution 
and the decision is binding on all parties. Where 
a decision of the execuing Court is that no pro¬ 
perty of the judgment-debtor can be attached, 
that decision is final, {Roe and Imam, Jj.) Jabu- 
kans Panday v. Ekram Kai. 

I 44 I. C. 654 : 4 Pat. L. W 279. 

-S. 11 —Execution proceedings—Whether 

judgment-debtor can raise the same question in 
subsequent proceedings. 

An order of a Court directing execution of a 
barred decree 'o proceed a.ter due notice to the 
judgment-debtor precludes the judgment-debtor 
from raising Ihe same objection in a subsequent 
execution oi that decree. {Atkinson and Jwala 
Prasad, JJ.) Besheswar Daval v. Rup Kishore 
Lal. 41 I. C, 675 ; 3 Pat. L. W. 13. 

-S. 11 (Exp. IV) —Execution proceedings — 

Failure to attend at the settlement of sale pro¬ 
clamation-^ Effect—Liability of properly to a- 
tachment — if can be agitated. 

Where in spite of notice to the judgment-debtor 
he did not attend at the settlement of a sale 
proclamation under O 21, R. 66 he cannot by rea¬ 
son by such non-attendance he considered to be 
estopped by the principle of res judicata from 
cgntending thereafter that the property was not 
liable to attachment. {Schwnbe, C. J., Oldfield 
and Ramesani, JJ.) 46 M, 768 : 

46 M, L. J. 346 : 1923 M.W. N. 671 : 
74 I.C. 156 : 18 L.W. 767 : 1924 Mad. 1 (P.B.), 
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C. P. CODE (V OF 1908), S. 11—Ex parte decree. 

-S. 11 —Execution proceedings. 

The provisions of S/11 do not apply to execu¬ 
tion proceedings. (Brown^ A. J, C,) Maung So 
Devigyan. 

70 I.C. 530: 4 U.B.R. 132: 1923 Rang. 119 (2). 

-Ss. 11 47— Execution ptooeedings — Deci¬ 
sion —Res judicata, 

If a matter is decided on an application under 
S. 47, C. P. C. the deision is final and operates as 
res judicata in a subsequent suit {^haw^ J. C.) 
Nga Po Tun v. Mi Thon Pon. 

(1910j i U. B. R. 66 : 10 I. C. 991, 

Ex parte Decree. 

-S. 11 —Ex parte decree — Status. 

Knex parte decree declaring the status of cer¬ 
tain persons as reversioners will operate as rtfs 
judicata in a subsequent suit bptween the parties 
and their representatives. 33 Mad. 459, 24 Bom. 
77 Ref. (Sunder Lai, If.) Ganga Bisan v. 
Mahar Ilahi Khan. 12 A. L. J. 1011 : 

25 I. C. 224. 

- S. 11 — Ex parte decree — Question of re¬ 
lationship of landlord and tenant not raised and 
decided —Maxim Omnia Picsumuntur esse rite 
acls^ application of. 

An tfA- parte decree in a rent suit wherein the 
relationship of landlord and tenant was neither 
raised nor decided is not res judicata in a sub¬ 
sequent suit for rent upon the question of rela¬ 
tionship. The effect of an ex parte decree does 
not depend on the question whether the decree 
has or has not been executed. {Holmwood r>nd 
Cl apman, JJ.) Chowdhory v. Jafah Muham¬ 
mad. 24 1. C. 739. 

-S. 11—Ex parte decree — Landlord and 

tenant—Decree for rent. 

An ex parte decree in a rent snit is res judicata 
regarding the question of relationship of 
landlord and tenant because a decree for 
rent can only be passed upon a determiiiaPon 
that such a relation does exist. But it may not 
operate as in respecl of the rate of 

rent. 8 Cal. 383 Ref, 16 Gal, 300 dist. (Chatterjec 
and Bcachcrofty //,) Raj Kumar Roy Chowdh- 
URY V. Alimaddi, 

16 I. C. 911 : 17 C. W. N. 627. 

-S II (Expl. IV)—Ex parte decree—Effect 

of—Plea in subsequent suit barred. 

Where, an ex parte decree was passed against 
the deft, under the terms of a bond for interest 
and compound interest, the deft, cannot plead 
undue influence, etc. in a subsequent suit on the 
same bond for principal, interest and compound 
interest ; but the plea asi to compound interest not 
being claimable is open to him. (Johnstone and 
Chevis, JJ.) Gobind Lal v. Rao Baudeo Singh 

128 P W R 1914 : 12 P. R. 1915 . 
226 P. L. R. 1914 : 24 I. C. 931- 

-S. 11 —Ex parte decree — Rent suit — 

Landlord and tenant. ^ -» 


C. P. CODE tv OF 1908), S. 11—Ex parte decree./ 

The decision in a suit for recovery of retit bet¬ 
ween landlord and tenant, in which the tenants 
were ex-parte and in which all the.poinls in dis¬ 
pute were left open is not res jukicata between 
the parties in a subsequent suit for compelling the 
acceptance of a fa as there was no adjudica¬ 
tion therein r-n the question as to what the terms 
of the proper pat la were, 16 C. L. J. 124, ref. 
(Spencer and toutts Trotter, JJ.) Ayya Perumal 
UDAYAN V RaMASWAMY CHETTIAR. 

29 M. L J. 362 : (1916) M. W. N. 614 ; 

2 L. W. 650 : 30 I. C. 983, 

-S. 11—Ex parte decree — Foreclosure —. 

Mortgage — Paramount title—Assertion of, in 
later suit, 

A decree for foreclosure passed ex parte against 
a person joined as defendant on the only ground 
that he possesses the mortgaged property does 
not operate as res judicata so as to prevent him 
or his transferee from setting up a title paramount 
in a subsequent suit, where there has been no 
express adjudication on the question of title, 
though the final decree orders delivery of 
possession and possession has been delivered 
thereunder. 20 Cal. 79 P C. dist. (Drake B^ock- 
n\an, J. C. Batten and M^ttra^ A. L C ) Laxmi- 

XARAYANA RAMNARAYAN V. VlTHOBA, 

15 N I. R. 114 : 62 I. C. 82 (F. B ), 

--S. 11—Ex parte decree. 

An ex parte decree can render a question res- 
judicaia But regard must be had to the rule that 
where the allegation on the reecoid is uncertain 
there is no res judicata and the difficulty with re¬ 
gard to decrees passed ex parte is to ascertain 
precisely what matters must be taken to have 
been decided by the court, that is to say, what 
matters are involved in that ex parte decree pas¬ 
sed by the Court. (Chamter, J C.) B^lamukund 
V, Abdul Bashid. 12 329 

-S. 11— Ex parte decree. 

Per Mullick, J. —An exparte decree can operate 
as res jadtea/a'^nly on an issue which is^neces- 
sary to be determined (Mullick' and Jwala 
Prasad, JJ.) Nand Lal Pal v. Naresh Chai^dra 
Deb. 2 Pat. L. W. 108 : 41 I. C 468. 

-S. H —Ex Judgment. 

The principle of res judicata applies to ex pctrte 
decree also. {Parlett. J.) C. Burn i". D. T. 
Kevmer, 6 Bur. L.T, 160: 7 I.B.R, 66: 20 I C 971 

Fraud. 

- 1 1 Fraud—Suit to set aside decree, 

A suit to set aside a decree m the ground of 
fraud is not an t xception to the i ule of res judioata 
but is independent of it. The unsuccessful party 
can impeach Courts erroneous Kdgment by appeal* 
or review but net by suit. (Beuson and Sundara 
lyer , JJ .) Logadapatti CHiNNAYva v , Kotla 
Rammanna. 88 Mad. 203 : (19i3) M. W. N. 387 * 
13 M. L. T. 421 : 25 M. L. J. 228 19 I.C. 579 

-^—S. li—Fraud. 

So far as plaintiff relied on perjured ev’dence 
the suit is not maintainable. The alleged fraud 
having been in effect adjudicated upon, an 
attempt to re >pen the case cannot be all wed. 
(Pratt, J.) Arlandu v. Sithambaram. 

74 I. C. 278 : 1 Bur, L, J. 129 : 1923 R. 82 (1). 
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Oim PBO« CODE (V OF 1898), 8. II—Heard ft 

daoided^ 

Heard and finally decided. 

See also C. P. Code, S. 97. 

■S. 11— ‘Heard and finally decided — 
Appeal—No decision on fhe merits —Effect of. 

To support a plea of res judicata, besides the 
parties and the matter in issue being the same, 
the matter in issue must have been heard and 
finally decided If there is an appeal it destroys the 
finality of ihe decision of the lower Court and if 
the ultimate Court of appeal dismisses the suit as 
being badly framed the merits of the case are not 
res judicata, 24 LA. 60 ref. {Mr. Ameer Ali). 
Abdulla Ashagar Ali Khan v, Ganesh Das. 

45 Cal. 442 : 44 I. A. 213 : 124 F. W R. 1917 : 

23 M. L T 451 : 22 C. W N. 191 : 

3 Fat. L. W. 38] ; 26 C. L J. 568 • 
15 A. L. J. 889 : 19 Bom. L. R, 972 • 
34 M. L. J. 12 : 7 L. W. 62 : 13a F. L R. 1917 ^ 

42 I. C. 959 : (1918» M. W. N. 7 (F.C ). 

” 8 . 11— Heard and finally decided — 
Mortgage suit—Decree for redemption—Fresh 
suit for redemption—Maintainability of. 

A mortgagor who has obtained a decree for 
redemption which does not contain a provision 
that if payment is not made on the date fixed by 
the Court, the mortgagor shall be absolutely 
debarred of all right to redeem the property) and 
who has not enforced that decree and paid the 
decretal amount, can subsequently bring a second 
suit for redemption of the mortgage in respect of 
which such decree was obtained. The mere fact 
that in the previous suit the Court ordered that on 
default of payment of the amount of the mortgage 
decreed within the time fixed, the suit should 
stand dismissed, does not operate as a bar to a 
fresh suit tor redemption. 24 A. 44 foil. (Ryves 
and Stuart, 77.) Hari Ram v. Indraj. 

44 A 730 : 9 0. ft A L. R 123 : L. R. 3 A, 397 : 

69 I. C. 167 ; 20 A. L. J. 631 : 1922 All. 377. 

-S. 11— Heard and finally decided. 

A dismissal of an appeal, foe want of a copy 
of the first Court’s judgment necessary under the 
Allahabad High Court rules, does not operate as 
res judicata. {Tudball and biilaiman, 77.) 
BlNDESHRl V. AfzaL KhaN. 63 1. C. 344 : 

19 A. L. J. 706. 

■ "S. 1p1 —Heard and finally decided — 

Appealability not the test. 

Where a suit of the nature cognisable by a 
Court of Small Causes is tried as a regular suit, 
the decision operates as res judicata even thougn 
it is not appealable. {Piggott and Walsh, 77.) 
Ram Kaqir v. Bindesan Singh. 

41 All. 54 : 47 1. C. 837 : 16 A. L. J. 782, 

- 8 . 11 and 0. 9. Br. 3 and 6 ; 0. 17, Rr. 2 

and 3— Heard and decided—Dismissal of suit for 
non-prosecution—Second suit. 

Where on tue date fixed for hearing, the defen¬ 
dant was ex parte, and the plff. iailing to adduce 
evidence, the suit was dismissed for want of pro¬ 
secution. the Court must be deemed to 

have acted under O. 17, R. 3 and dismissed the 
suit on the merits and that second suit for th^ 
same relief was barred. ’Want of prosecution’ 
could only mean that the plff. did nothing to sup 
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CIVIL FRO. CODE (V OF 1898), 8. ll- Heard ft 

decided. 

port his claim and that there was no evidence on 
record supporting his chum. {Banerjee and 
Abdul Raoof,JJ.\ HiNcio Singh v, Jhuri Singh. 

40 h\h 590 : 46 1 0. 390; 16 A. I. J. 462. 

. S. 11— Heard and decided—Fresh cause 

of action—Fresh suit. 

Plff. obtained a decree for possession of certain 
property which was not executed for three years. 
Possession over the property had been obtained 
otherwise than in execution and plff. was subse¬ 
quently dispossessed, Held, that dispossession 
ol the plff. subsequent to the date of the decree 
was a fresh cause of action and the suit was 
rightly brought. (Richards, C. 7. and Rofique, J.) 
Dhanraj Singh v. Lakhanm Kuar. 

38 All. 509 : 35 I. C. 601 : 14 A. L. J. 709. 

-Ss. 11 and 47— Heard and decided — Suit 

on the basis of a decree if maintainabU—Dccree 
for possession—Execution of decree barred by 
limitation. 

Where plff. obtained a decree for possession 
but that decree is unenforceable owing to limita¬ 
tion a fresh suit is maintainable on the decree. 
Neiiher S. ) 1 nor S. 47 of the C. P. Code operates 
as a bar. (Walsh, J,) Lakkani Kuar v. Dhanraj 
Singh. 32 l. C. 634 : 14 A. L. J. 102. 

-S. 11— Heard and finally decided — 

Partition suit — Compromise—Subsequent se it 
maintainable. 

Where a suit lor partition is dismissed under 
a compromise which was not carried out a second 
suit lor partition is not barred by res judicata. 
The right to bring a suit for partition is a 
continuing right incidental to the ownership of 
the joint property. 23 AH. 219 ; 13 All. 309 ; 28 
All 627 ref. {Richards and Bancrjee^ 77.) 
T. C. Mukerji V, Afzal Beg. 

37 All. 155 : 27 I. C. 694 : 13 A. L. J. 98. 

-S. 11— Heard and decided—Dismissal 
in default. 

A judgment which dismisses a suit in default 
does not operate as res judicata. (Knox, J.) 
Lachmi Narain Singh v. Dhondu Singh. 

24 I. C. 480 : 12 A. L. J. 911. 

--S. 11— Heard and decided — Dismissal of 

suit for default—Subsequent suit on difficicnt 
cause of action. 

A dismissal of a suit for default does not 
operate to bar a second suit on the same cause of 
action, much less to bar a second suit on an 
entirely different cause of action. \Ptggott, J.\ 
Bin ORA VAN v. Moti. 22 I.C 820 :12 A.L.J. 53. 

- S. 11—Heard and decided—Mortgage 

—Srnt for possession and mesne profits by 
p'ur mortgagee—Subsequent suit by second 
mortgagee for redemption—Prior mortgagee if 
can riaim mesne profits in second suit. 

Where a prior usufructuary mortgagee sued 
the subsequent mortgagee and obtained a deciee 
for possession and mesne profits, he cannot 
again claim mesne profits in a sub.sequent suit 
for redemption by the subsequent mortgagee, by 
reason of the operation of the rule of res judi¬ 
cata. (Piggott,!.) Lal Mohan v. Kesho Ram. 

221. C. 70 : UA, L. J. 937. 
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CIVIL PKO. CODE (V OF 1898), S, 11—Heard & 

decided. 

--S. 11 —Heard and decided^Mortgage — 

Redemption—Deerec^Second suit Jor redemption. 

The right to redeem is not lost unless an <^rdei 
absolute is obtained under S. 93, T. P. A., and a 
fresh suit for redemption is not barred by the 
preliminary decree for redemption. (Tndbull 
and Rafique, JJ.) Ghulam v. HimayatULlah. 

18 I. C. 326 

* 

-S. 11— Heard and decided — Mortgage- 

First suit not framed as a redemption suit — 
Decree for possession—Second suit )or redemp¬ 
tion. 

Where the former suit was not properly fram¬ 
ed as a redemption suit but ended in a decree 
for possession subject to the payment of the 
amount due under the mongage and the 
amount remained unpaid within the prescribed 
period of 30 days, held a second suit for redemp¬ 
tion was not barred by res judicata. 24 A. 4*1, ref. 
{Piggott, J.) Ganpat Singh v. Tohfa. 

15 I. C. 15 : 10 A. L. J. 36. 

-S. XI—Heard and decided—No decision- 

—Execution — Application jor possession — 
Separate suit, if hes. 

An auction purchaser applied for possession 
of property under S. 318 of the old Code. Both 
the lower Couns rejected it as time barred. The 
second appeal too was dismissed on the same 
ground but the question whether the order of the 
first Court was an order under S. 244 of the old 
Code was not decided by the High Court. The 
auction purchaser was entitled to bring a 
separate suit for possession as the decision did 
noc operate as res judicata, [Karamat Hussain 
and Chamier, JJ.) Baldeo Singh v. Hiralal 

13 I. C. 951 : 9 A L. J. 67. 

-S. 11 —Heard and finally decided—Two 

decrees in same suit—Appeal against one decree 
only. 

Where both parties to a suit appealed and the 
appellate Court therein framed two decrees, an 
appeal against one decree only wmuld be barred 
by res judicata, [Griffin, 7.) Ram Charan 
Lachman Pershad. 9 I. C. 667. 

—Ss. 11 and 47 — Heard and decided — 
Mortgage suit—Decree not executed—Suhstqiieni 
suit jor redemption—Maintainabdity of. 

If a mortgagor brings a redemption suit and 
obtains a decree nisi which entitles him on pay¬ 
ment of a certain sum by a certain time to get 
back the property, and nothing further is done, 
and no attempt is made to get back posses:.ion, 
and no order is made barring the mortgagor's 
right to redeem,then a second suit can be b»‘ought 
for redemption and the same would not be bar¬ 
red either by S. 11 or S. 47 of the Civil Procedure 
Code, There is nothing in the Dekhan Agricul¬ 
turists* Relief Act to prevent toe operation of the 
above. If the first redemption decree is passed 
in a suit under the Act, the question whether the 
decree is a decree nisi or a decree which puts an 
end to the mortgage will ba one depending on 
the facts of the case. 43 B. 334 loll. {Macleod, 
C. J. and Crump, J.) Ramchandra Laxman v. 
BiLBHlM Babaji. 72 I. C. 315 ; 25 Bom. L R. 211: 

1923 Bom. 287 ‘2). 


CIVIL PRO. CODE (VOF 1898), S. 11—Heard & 

decided. 

-S. 11 —Heard and decided—Suit by 

Hindu widow — Bar under S. 244 [old Code)— 
Second suit by reversioner—Not barred. 

Where a Hindu widow sued for a declaration 
t'^at a certain execution sale was not valid and 
binding, but it was dismissed liOt on the merits 
but on the ground it was barred by S. 244 (old 
Code), a suit by the reversioner after the widow’s 
death was not barred by ^-es judicata as there was 
no adjudication on the merits in the prior suit. 
[Macleod, C. J. and Shah, J.) Ganesh Ramchan¬ 
dra KULKARNI V. LAXMIBAI VhNKATESH NARA- 

Yan. 46 Bom. 726 : 24 Bom. L. R 249 : 

67 I. G. 209 : 1922 Bom. 96. 

-S. 11— Heard and finally decided — Suit 

against Receiver on allegations already found 
against plaintiff. 

Where a Court appointing a Receiver has 
gone into the Receiver’s accounts and has passed 
them overruling the objections of the party im¬ 
pugning the accounts a suit will not lie against the 
Receiver for damage:; for negligence based on 
the same allegations already considered and 
overruled. (Macleod, C. J. and Heaton, J.) 
Shrtniwas Kuppusamy Mudaliar V. M. C. Waz. 

22 Bom. L. R. 1126 : 59 I. C, 421 : 45 Bom. 99. 

-Ss. 11 and 47— Heard and decided — 

Mortgage — Decree nisi— Failure to apply to make 
the decree absolute—Execution time barred — 
Second suit for redemption. 

Held, by the Full Bench /. dissenting), 

a mortgagor, who has brought a suit for reuemfif- 
tion and obtained a decree nisi which neither 
the mortgagor nor the mortgagee has applied to 
be made absolute, can after the execution of that 
decree is time-barred, bring a fresh suit for re¬ 
demption, and the same would not be ba*'reH by 
S. 11 or S 47 of the Code. (Per Scott, C. 7.)--Tbe 
accounts up to the date of the previous decree 
7 ;fsr cannot be re-opened in the subsequent 
suit. [Scoitf Macleod and Shah, JJ) Ramji 
V. Pandharinath. 21 Bom. L. R. 56: 49 I.C. 894: 

43 Bom. 334, 477. 

--'Ss. Hand 47— Heard and decided— 

Mortgage- Suit for redemption Subsequent suit 
under the Deccan Agr, Relief Act. 

Where in a suit for redemotion of a mortgage 
a decree for payment of the mortgage amount by 
instalments is passed under the Deccan Agr. Re¬ 
lief Act, but the decree is left unexecuted. U is 
not open to the mortgagor or any person claiming 
under him by a title subsequently derived, to 
bring a suit lor redemption of the property. The 
remedy of *^be mortgagor or his representative is 
in execution and S. 47 of the C.P. Code will bar a 
suit, (Heaton and Shah,JJ ) Babuji Ramchandua 
V. Guja Mhadu Dhangar. 20 Bom. L. R. 164 ; 

44 I, C. 908 : 42 Bom. 246. 

-S. 11—Heard and decided—Partition- 

Second suit for partition. . . 

Parties can bring a second suit for partitiou if 
the first decree, declaring their right to partition 
has not been gi^'en effect to. (B'^tchelor and Rao, 
JJ.i JagU Babji Varang V , Balu Lakshman 
Varang. 14 Bom. L. R. 1198 17 I. C. 956: 

37 Bom 307. 
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—-——8, ll^^Heard and decided—Failure to 
plead—Effects 

As between two inconsistent decrees it is the 
latter decree that will operate as rts judicata. 
{Chaffdavarkar^ AJ C, and Bat(hclof\ J ) Shan¬ 
kar Krishnu Gokhale V. Raghunath Haui 
Dharap. 17 I. C. 206 : 14 Bom. L. R, 8*^4. 

-S. ll— Heard and finally decided —06i* 

ter dictum^ 

A, a khoia Mahomedan of Bombay, governed 
by Hindu Law in matters of succession, was io 
possession of certain property. In 1884, one of 
A’s sons sued A and another of his sons for par¬ 
tition of his property in A's possession. The twu 
main quesiious in the suit were, whether the pro¬ 
perty in the hands oi A was ancestral and as such 
belonging to the joint family and whether, if so, 
the son could, during his father's life-time claim 
a partition. The original Court decided both the 
quest ons in favour ot the son. A* prelerred an 
appeal. The Appellate Court found that it was 
not proved that, according to the general custom 
of the parties, the son could demand partition of 
ancestral property. The Appellate Court express¬ 
ed an opinion that the property was not ancestral 
In asub:equent suit between A and his issue A 
contended that the question as to the pioperty 
not being ancestral was rts judicata. In the lat¬ 
ter suit, besides the two sons who were parties 
in the previous suit, another son and a grandson 
Oi A were impleaded, the former as well as the 
latter’s father was alive in 1884 but they were 
«»not impleaded in the tormer suit, Held, that the 
question that the property was not ancestral was 
not res jud oata, because, in the hrst place, the 
opinion of the Appellate Court on the character 
of the property in the previous suit was mere 
obiter dictum, and secondly, the decision coula 
not be binding on the son and grandson who 
were not parties to that suit. 13 B. 5^4 cons, and 
diicussed. 24 0. 900 dist. {Davar and Robertson, 
JJ,) Ahmedabai Habibhoy V, Oinshaw MaNECK- 
ji Patit. 12 I. C. 813 : 13 Bom. L B,. 1061. 


___-S. 11— Heard and decided — Dismissal 

for default of appearanc*^* 

The dismissal of a suit under S. 120, C. P. C. 
(1882) for deiault of appearat^ce in obedience to 
the Court’s order, is a decree and bars a subse¬ 
quent suit on the same cause of action. (Char,da¬ 
var kar and ^Hayward, JJ.) Punamchand v. 
Mollison. 13 Bom. L. B. 658 ; 111. C, 986. 


__S. Heard and finally decided—Dc 

cree nWu ^ . , 

A decree nisi is not res judteata and so is not 

the material upon -which it is based {Beaman, J ) 

HoPEMILLS, 'Ltd.v. Sir Kovasji Readyoney, 

10 I. c. 748 : 13 Bom L R 162. 


11 —Heard and finally decided — S«6- 
sequent change in the law—Effect. 

A question once decided against a party cannot 
now be al’owed to be re-agitated merely because 
a Special Bench of the High Court has enunciat¬ 
ed a rule different from what was recognised in 
previous case. (Maokerjee and Panton, JJ.) Abi- 

NASH Chandra Pal v. Khetra Mohan Daioi. 

1923 Cal. 629. 


CIVIL, PRO. CODE (V OF 1808), S. 11—Heard ft 
deoided. 

-S. 11 —Heard and decided — Wrong deci¬ 
sion in a rent suit. 

In a suit tor the recovery of ai rears of rent on 
the basis of a kabuliat the kabnliat stipulated 
that arrears uf rent she uld bear interest at the 
rate of 75 per cent, per annum. Both Courts 
below eniorced the st’piiialion and decreed tbe 
olaintiff's claim as it appeared that the respon¬ 
dent had tvvice belore obtained decrees for the 
arrears of rent on basis of this kabuliai with 
interest at the rate stipulated in 1911 and in 1915, 
Held, that the liability of the defendant-appel¬ 
lant to pay interest on arrears of rent at the rate 
provided for in the kubuliat is judicata bet¬ 
ween the part’es. 39 Cal.i84S and 32 Cal. 49 dist. 
[Cuming and Panton, JJ,\ Hamid Ali v. Mahom¬ 
ed Nukerjjama Meau. 76 I C 444; 1923 Cal. 361, 

- S. 11 —Heard and finally decided-Judi¬ 
cial order—Made in one stage of a suit binding. 

The validity o( a judicial order made at one 
stage of a suit of litigation, unless forthwith 
challenged, is conclusive and cannot be attacked 
at a latter stage. (Mookcrjcc and Panlon, JJ.) 
Raja Sasikanta Acharya v. Sarat Chandra 
Kai. 70 I. C 6 : 34 C.L J. 416. 

-S. 11— Heard and decided — Unnecessary 

finding res judicata —Decree in an ejectment 
suit—Absence of notice—Permanent tenancy. 

Where an ejectment suit is dismissed on the 
ground of abs'^nce of notice but the Couit records 
H finding that tlie permanent tenancy alleged by 
the deft is not proved, under such circumstances 
the decree cannot operate as res judicata on the 
quesdon whether the deft, had a permanent 
tenancy or not. (Chatterjee and Pearson, JJ.) 
Rajendra Ksshore V Kumud Ban Mahata. 

67 I. C. 271. 

-S. 11— Heard and decided — Rent suit^ 

Ex parte dxcree—Omission to raise defences^ 
B. T. Act, bs. 29 and W-A—Effect of. 

Ex par to decrees in prior suits in which no issue 
was raised as to the rate at which the rent was 
payable by defendant and there was no decision 
with regard to such rate, do not operate as res 
judicata in favour of the plaintiff’s landlords. 16 
C . 300 Ref. Even though the defendant did not 
take in the previous rent suits the defence under 
S. 29 of the B. T. Act he can raise ii in a subse- 
I quent suit for rent as there cannot be an estoppel 
against a statute, (Suhrawardy and Cuming, JJ.) 
Nafar Chandra Pal Choudhury v. Bhusi 
Malla. 6^ I. C. 681, 


-S. ll—Heard and decided — Unnecessary 

issue. 

A question raised at the instance of a party and 
decided by the Court as necessary operates as 
res judicata in a subsequent suit, even though the 
issue in the previous suit was in fact not neces¬ 
sary. (Woodroffe and Walmsley, JJ.) Midna- 
POKE Zamindari V. NareS'Narain. 

63 I. C. 161; 33 C. L. J. 317* 

- ^.\l—Heard and decided—Point left 

open by Appellate Court. 

Where in a previous suit for declaration as to 
the genuineness of a will, the lower Court decided 
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decided. 


CIVIL PRO. CODE (V OF 1898), S. 11—Heard & 
decided. 


not only that it was genuine but that the will 
was admissible as an authority to adopt though 
the latter point was imt in issue and the Appel¬ 
late Court decided in favour of genuineness only, 
the validity of adoption can be questioned in a 
subsequent Suit. (Tuenoit and Hnda, JJ.) Kala 

ChAND MuKHAPADHYA 71. jOTlNDRA NaTH 

Chukrerbutty. 57 x. C. 852. 

j -S 11 and 0, 9, R. Q—Heavd and decided 

Dismissal for default—Suit for possession — 
Subsequent suit for abatement of rent. 

Dismissal of a suit by a tenant against his land 
lord for recovery of possession of certain pro¬ 
perty comprised in the plaintiff's day mourashi 
tenure for default does n.^t preclude him in a 
subsequent suit for rent brought by the landlord 
from claiming abatement of rent owing to dis¬ 
possession by the landlord. [Chatter ji and Pav- 
ion.JJ.) Promotho Bhuthan Deb Roy v. 
Narendra Bhusan Roy. 56 I. C. 932. 

y S. 11 —Heard a*id decided — Fartiiion — 
Right to~Continuing right—Successive suit. 

The right to rue for partition is a continuing 
right incidental to the ownership of joint pro¬ 
perty. Therefore so long as the property remain? 
joi^t, one of the co-owners can bring a second 
suit for partition though a previous suit tor par¬ 
tition has been dismissed. [Richardson and 
Huda, JJ.) Jagmohini Daai v. Shiva Gop^l 
Banerjee, 50 c 610. 

-S. 11—Heard and finally decided— 

Claim not adjudicated—Not res judicata. 

A decision is not res judicata on a question 
which the Court deliberately abstained from deci¬ 
ding. The dismissal of a claim based on survi¬ 
vorship on the death of a certain person does not 
operate as res judicata in a subsequent suit, for 
declaration that a kot kabula executed by the de* 
Cf^ased and a compromise decree entered into in 
a suit to enforce it are not binding on the inheri¬ 
tance when it comes to the hands of the plff. as a 
reversioner. [Flefcher and Huda.JJ.) Hara 
Narain Bera V, Sridhar Pande. 47 I. C 2. 

-S 11—Heard and finally decided — Dis¬ 
missal for default. 

No question of res judicata arises in favour of 
either litigants when a suit has beei 3 dismissed 
for default, \Mooketjee and Walmsley., JJ.) Giri 
lala Dasi V. Nitya Lal Sinha. 411. C. 905. 

--S. 11—Heard and finally decided—Issue 

not decided upon. 

Where a question though directly and substan¬ 
tially in issue was left open though it should have 
been decided, it is not res judicata. (Sanderson^ 

C. J. and Chatter jee^J) Priya Sankar v. Jiten- 
dra Nath, 41 i. q, 19^ 

' S. 11— Heard and decided — Relinquish- 

ment of portion of claim without leave — Conse¬ 
quence of. 

Where the plff. relinquished hi^ claim without 
leave of the Court in respect of the part of pro¬ 
perty in suit and the suit was dismissed with re¬ 
gard to that item, held^ that a subsequent suit for 
recovery of possession against the defts, was res 
judicata. (Mookerjee and Beachcroff, JJ.) Danesh 
V. DANANjoy Biswas. 40 I. C. 408 : 

' 39 a L. h u. 


-S. 11 —Heard and finally decided^Plea 

cf res judicata—Decision on. 

The decision regarding the operation of the 

res judicata between the partiQs in a previons 

suit is conclusive as between the parties or their 
representatives. II C. L. J. 461 : 39 Cal. 848, 
15 C. L- J. 684 I 13 C. L. J. 119 Ref. [Mookerjee 
and Beachcroft, JJ.) Mohendranath Biswas j/. 
Shamsunnessa Khatun. 21 C. L. J. 157 : 

27 I.C. 954 ; 19 C. W. N. 1280. 

$ 

--S. 11—Heard and finally decided—Issue 

left open by consent. 

Where a claim for abatement of rent had been 
raised in a previous litigation but by mutual con¬ 
sent it was left open for consideration by the 
Court tlie matter would not be res judicata in a 
subsequent suit for rent. [Mookerjee and Beack- 
croft, JJ.) Rash Mohinee Dasee v. Nafar 
Chandra Pal Chowdhury. 27 I. C. 266. 

-S. 11 —Heard and decided—Dismissal 

for default of both parties. 

A dismissal for default of both parties does 
not operate as res judicata. 31 Cal. 428 ; 39 Cal. 
527. 34 AIL 599, dist, [Chatterjee and Mullick^ 
JJ ) Brij Nandan Singh v. Kailash Tewary. 

24 I.C. 17 . 

'-S. 11 —Heard a-»ui decided—Plea of rent 

free title found against—Subsequent suit for 
different land on same titles barred. 

A rent-free title set up by deft, in the first suit 
for rent and decided against him bars a subse¬ 
quent title suit against the then plff, relating to 
different land but involving the same question of 
title. [Richardson and Newbould^ JJ,) Rahim Un- 
NEssA Khatun v. Karam Ali Khan. 59 I. C, 682. 


"" 'S- 11— Heard and decided—Dismissal 

for default—B. T, Act, S. lOb—Dismissal for de¬ 
fault. 

The dismissal of a suit under S. 106 of the B. 
7. Act for default may bar a second suit of the 
same scope and nature, but it does not operate as 
res judicata Where there is no adjudication 
about the rent as alleged by the tenant or by the 
landlord the decree does not bar the determina¬ 
tion of the question in controversy in a subse¬ 
quent suit between the parties. 16 Cal. 98, Rel. 
(Mookerjee and Carnduff, JJ.) Sarjug Prasad 
Narain Singh v. Ajodhya Rai. 18 I. C. 863. 


--S. 11—Heard and decided — Appellate 

decree—Death of widow pending suit—Legal re¬ 
presentative. 

The appellate decree supersedes the original 
decree and in deciding whether a certain decree 
operates a? res judicata it should be seen whether 
the appellate decree had been passed against any 
body representing the interest of the plff. in the 
subsequent suit. So where a decree for foreclo¬ 
sure had been passed against a widow and she 
died pending appeal, and her legal representatives 
were brought on record and the appellate decree 
confirmed the lower Court's decree, nevertheless 
a subsequent suit by a reversioner is not barred 
inasmuch as the legal representative of the 
widow against whom the appellate decree had 
been passed did not and could not represent the 
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CIVIL PRO, CODE (V OF 1898), S. 11—Hoard and 
decided. 


lull estate {Jenkins, C\ J. and Chatterjee, /.) 
Kailash Chandra Basu v. Gsrja Sundari Debi, 

39 Gal. 985 : 14 I. G, 899 : 16 G. W. N, 668. 


-8. 11 —Jleard and decided —Ex parte 

decree—Defence which would have been raised, 

A decree though ex parte none the less operates 
as res fndioata as regards defences which could 
have been raised in the prior suit, (Chitty and 
Chat^erjee, //.) Goloka Chandra Roy v. 
Safar Ah. 9 I* C, 363. 

_S, 11— Heard and finally decided — Dis¬ 
missal of prior application as barred by limi¬ 
tation not res judicata. 

Decision of a point on the ground of limitation 
only and not on the merits dors not operate as 
res judicata, (MarO'nean, 7.) Shanchi Khan v. 
Karam Chand. 13 I, C. 105: 1923 Lah. 150 [2K 

- IX^Heard and decided — Suit — 

Counter - claim—Appeal pfefef red in suit only -- 
Effect of . 

Plff. sued to recover a^ sum of money from the 
deft, on accounts and the latter denied the claim 
and counter-claimed for a sum of Rs. 46. The 
plff.'s suit was dismissed and the dftt’s. counter 
claim decreed by the first Court and the plff. 
thereupon filed two appeals^ one against the dis¬ 
missal of the suit and the other against the de¬ 
cree on the counter-claim. The District Court dis¬ 
missed both the appeals whereupon the plff. pre¬ 
ferred two second appeals, as in the Court below 
but the appeal against the decree on the counter 
claim was dismissed as being out of time. Held, 
the dismissal the operates as res judicata for 
niff '3 claim. 16 C. 233: 33 C. 1101: 29 M. 333:3 P. 
R. 1897: 31 P.R. 1895 :85 A.R. 1905: 33 A. 51 : 24 

M 350* 1 Lah. 83 Ref. (Leslie Jones and Broadway, 
77.) GHANiYA Lal V, Roshan LaL. 4 Lah. L.J. 344. 

- —S. 11 — Heard and decided—Mortgage 
—Successive : uits . 

A mortgagee who has sued for and ob¬ 
tained a deerte for possession under his mort¬ 
gage from the mortgagor is barred from a fiesh 
suit for possessi')n unless he had been dispossess¬ 
ed after the daieof the former decree. (Leslie 
Jones and Dunoas , JJ,) Hak Chand Singh v. 
NaRAIN Singh. 671. C. 281 : 2 Lah. L. J. 678. 


_S. 11 —Huird and finally decided—Dis¬ 
missal of suit to cintest alienation — Subsequent 
suit for possession, 

A suit to declare an alienation by a widow 
not binding upon reversioner and which was 
dismissed, is res judeata in a subsequent suit by 
the same reversiorer for possession alter the 
death of the widow (Chevis, 7.) Nawab r-'. 

PUNJAB. 



_ ll—Heard and decided—Issue ex¬ 
pressly excluded from decision—Decision not res 

^“exp 1*4 of S. 11 cf the C. P. Code is not appli- 
cable to a case wheie the parties had in • a pre¬ 
vious suit, put forward all the grounds of attack 
and defence which were embodied in clear 
andiistinct issues bit the Court not only did not 
them but expiessly excluded them from 


decision. {Scott-Smith and Shadi Lal, 77.) 
Madan Mohan Lal v. Borooah Co. 

70 P. R. 1918 : 11 P. L. R. 1918 : 44 1. 0. 859 : 

71 P. W. K. 1918. 

-S. 11- Heard and decided—Question 

raised but not decided 

A question raised in the previous suit between 
the same parties but remaining unadjudicated 
upon does not become res judicata. (Le Rossignol^ 
7.) Shamar V. Gurjo. 6 P. W. R. 1918. 

-S. 11 —Heard and decided — Mortgage — 

Decree — Effect — Merger. 

(Obiter). When a decree is once passed in a suit 
on a mortgage, the mortgage merges in the de¬ 
cree and a second suit on the mortgage cannot be 
brought. (20 I C. 59 rel. on.) (Shadi Lal and 
Broadivay,JJ.) Khub Ram SuRat. 

20 P. R. 1917: 22 P. W. R. 1917: 39 I. C. 753: 

26P. L. R, 1917. 

-S. 11— Heard and decided—Partition 

suit—Previous unexecuted decree. 

Where a joint owner fails to execute the decree 
which he obtained in a previous suit for parti¬ 
tion, and brings a fresh suit for obtaining parti¬ 
tion, it is not barred by the previous non-execut- 
ed decree. A decree-holder is not barred from 
bringing a fresh suit for possession of property 
for which he got a conditional decree previously 
and failed to execute it, (Shadi Lal, 7.) GaMAN 
V, IMAM Bakhsh. 77 P. R. 1915 : 31 I, C. 205 : 

164 P, W. B. 1916. 

-S, It —Heard and decided—Issues left 

open —*Vo bar —C. P. Code, 0, 2, R. 2. 

Where a Court expressly declares (rightly or 
wrongly) that it is not competent in a particular 
suit to grant a specific relief claimed therein and 
directs the plaintiff to take separate proceedings 
for the relief, his subsequent suit to get that re¬ 
lief is not barred by res judicata or by O. 2, R, 2 
C. P, C. (Rattigan, 7.) Muhammad Bakhsh v, 
Balkishan. 72 P, W, a. 1916: 29 I. C. 731: 

160 P. L. R. 1915. 

-Ss. 11 and 47— Heard and decided — 

Mortgage suits—Puisne mortgagee's suit against 
prior mortgagee for redemption and against 
mortgagor for possession—Subsequent suit for 
possession against mortgagor alone, 

\ puisne mortgagee sued the prior mortgagee 
for redemption and the mortgagor for possession 
of the mortgaged premises and in 1893 obtained 
a decree for redemption and possession. In 1908 
be again sued the mortgagor for possession alone 
dating his cause of action in 1897, the date of 
payment of the prior mortgage. Held, the suit 
fer possession was not a question relating to the 
execution, discharge, or satisfaction of the de¬ 
cree, though the plaintiff might have obtained 
possession by execution and that the cause of 
action against the mortgagor in both the suits 
was the same, and that the present suit was bar¬ 
red by S, 11, (Shah Din and Scott-Smith, JJ,) 
Ram Das v. Mehr DaD; 12 P. R. 1»14: 

22 I. C. 896: 124 P. L, R, 1914, 

-S- 11— Heard and decided—Previous 

suit decreed only against fome defts. and dismiss* 
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cd against the rest—No cause of action — Subse¬ 
quent suit whether barred. 

In a declaratory suit a decree was passed 
against some of the defis. who compromised 
their dispute with plffs. and the suit was dismiss¬ 
ed as against the others (as it appeared to the 
Coart that no cause of action had been disclosed 
against them. According to the decision the plffs, 
were allowed to bring another suit against these 
latter defts. Held, that there was no adjudication 
between the plffs., and the defts, against whom 
the suit was dismissed. Consequently a subse¬ 
quent suit by plffs. against the same defts, was 
not barred either by the rule of res judicata or 
by O. 2, R. 2, of the C, P.Code, {Johnstone and 
Raltigan^ JJ,) Debidatta v, Nathu. 

56 P. R. 1912: 245 P, W. R. 1912: 15 I, C. 930 : 

251 P. L. R. 1912. 

•—S, 11 and 0. 17, R. Z ~ Heard and decid¬ 
ed—Dismissal tf suit under 0. 17, R. 3 —If bars a 
subsequent suit. 

A dismissal of a suit under O. 17, R. 3 operates 
as res judicata in respect of the rights of the plff, 
to recover in a subsequent suit the property sued 
for in the first suit. (Kensington, 7,) Muham¬ 
mad V. IMMAM Khatun. 37 P. W. R, 1912 

13 I, C. 172: 25 P. L. R. 1912. 

-S. 11 —Heard and finally decided—Suit 

withdrawn—Subsequent suit on same cause of 
action, if barred. 

The doctrine of res judicata has no application i 
to a case where a suit is withdrawn and a fresh 
suit is brought based on the same cause of ac¬ 
tion, especially when in the prior suit there is no 
adjudication on any of the questions at issue, 
(Johnstone, J,) Sadat Sultan Begum Muham¬ 
mad Munir Khan, 149 P. W, R. 1911 : 

11 I. C. 831: 249 P. L. R. 1911. 

- S, ll’-^Heard and finally decided—Suit 

by ryot to set aside a distraint on the ground 
that tender of patta is not proper—Decision as 
regards propriety of the tender —Res judicata in 
subsequent suit for rent. 

Suit by ryot to set aside a distraint on the 
ground that tender of patta is not proper. Where ' 
it is heard and tinally decided. Decision as regards 
propriety of tender works as res judicata in 
subsequent su t for rent. (Spencer and Krishnan, 

Jj.) Varada Reddi V. Srinivasa Mudaliar. 

45 M. L. J. 199 : 
18 L. W. 169 : 33 M. L, T. ,H. C,) 34 : 
(1923) M.W.N 357 : 72 I. C. 683: 1924 M 299. 

— - - s. 11 , Expln. IV — Heard and finally 

d^cided—Dismissal of prior suit for non-joinder 
of parties* 

Where a prior suit fo r the same relief was dis¬ 
missed for nonjoinder of parties, the dismissal 
does nofe operate as res judicata. Expln. IV to 
S. 11, C.P, Code deals only with a case which has 
been tried on the merits. (Spencer and Krishnan, 
77.) CoTASSERi E. V. Sankaran Nimbi v. Kon- 

HoLi D, Antherjenam. 43 M. L. j. 672 ; 

(1922) M. W. N 428: 16 L W. 26: 73 I. C. 491 : 

1922 Mad. 259. 

— *S. 11—Heard and decided—No decision. 
Where a matter is only heard but not decided 

either because it is unnecessary or it is reserved, 


CIVIL PRO. CODE (V OF 1898), S. ll--Heard & 

decided. 

the matter is not res judicata. A mere ground 
of attack relating to the main relief is not a 
separate relief and a refusal to entertain such a 
ground relating to the relief wh'ch is adjudicated 
upon is not a refusal within the explanation 5 of 
the section and is not res judicata. Where there 
is an appeal the conclusion ot the decision of 
lower Court is no longer final. {Abdur Rahim, 
O. C. J., Oldfield and Seshagiri, Aiyar JJ,) 
Makuvada Venkataratnama V. Maruvada 
Krishnama. 57 I. C, 735 : 13 I. W. 25. 

•-S. 11 —Heard and finally decided — 

Decision subject of appeal—No bar. 

Where an appeal is filed and admitted the 
matters decided by the Lower Court ceases to be 
res judicata and if the appeal is disposed of on 
some other ground, the finding of the Lower 
Court is net res judicata concerning matters not 
referred to by the Appellate Court, {^adasiva 

Iyer and Burn JJ.) Venga^at Raja Vasudeva 
Ravi Varma v. Nathistath Matathil. 

56 I. C. 199 : 27 M. L. I. 54. 

-S. 11 —Heafd and finally decided — 

Appellate judgnie*^t pending subsequent suit. 

The prohibition in S. 11 of the C. P. Code 
applies not only to the original Court but also to 
an appellate Court , 10 Cal, 233 and 29 Mad. 333 
Ref. 11 All 148 and 13 M. L. J. 135 foil. Where 
pending a second appeal, the former suit is decid* 
ed on second appeal, it operates as res judicata. 
It is open to the High Court in second appeal to 
admit fresh evidence if necessary for the decision 
of the appeal. [Oldfietd and Phillips, JJ.) 
Gaddan Paramasivudu V. Mulakala Subbanna. 

52 I. C. 625 : (1919) M. VI. N. 456. 

-S. 11— Heard and finally decided — Co- 

heirs-Suit for partition-Other heir and stranger 
made parties defts,—Defendant co heir support¬ 
ing plaintiffs claim and claiming share for him¬ 
self—Dismissal of suit—Appeal by plaintiff, 
defendant co-heir being respondent—Reversal of 
finding, 

A suit was brought by some of the heirs of the 
deceased owner impleading an alienee from t^e 
widow and another co-heir as defendants. The 
first Court dismissed the suit as barred by limita¬ 
tion. Plaintiffs appealed making the defendant, 
CO heir respondent who died pending appeal 
without his legal representalives being brought 
on record. The appellate Court gave the plffs. a 
decree for share claimed by them. The legal 
representatives instituted another suit for reco¬ 
very of his share. Held, that the finding of the 
Munsiff in the prior suit or the question of limi¬ 
tation having been reve.’sed by the Appellate 
Court in an aopeal to which the co-heir was a 
party, there was no subsisting decis'on of the 
Munsiff on the question of limitation toop'^rate aa 
a bar to the plaintiff's suit. The finding of the 
Appellate Court on the issue of limitation operat¬ 
ed as a‘bar in plffs. favour by precludirg the 
alienee from raising the plea. 28 Mad. 457 dist. 
(Abdur Rahim and Napier, 77,) Lingappava v, 
Shankara Narayana Bhatta. 

491. C, 156 : 35 M. L, h 926, 
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OXVXlr PKO: OODB (7 071898), S. 11—Heard ft 
deoidada 

. . " *8. ll'^Hcard and decided—Dismissal of 

suit for default-^Effect of. 

Where a suit brought by one of the parties to 
the reference to complete the arbitration and for 
a decree in terms of the award which might be 
passed, is dismissed for default it will not 
operate res judicata in sl subsequent suit for 
possession of the specific property awarded bv 
the award. (Wallis. C. J. and Spencer, /.) Kuppu- 

SWAMY CHETTY V. KUSALA RAMUH. 

8 L. W. 651 : 24 M. L. T. 424 : 
49 I, C. 89 : (1918) M. W. N. 683. 

. . — S. 11— Heard and decidcd^-lmplicd 

adj udication — Co-dcfts. 

In order to const tuie the decision in a prior 
Suit res judicata on an issue in a subsequent suit, 
it is not necessary that there must have been an 
actual adjudication on the issue in the prior suit. 
It is sufficient if the decision come to in the prior 
suit impliedly decides the point subsequently in 
issue. 40 Bom 210, 33 M.L J. 740 foil. Where the 
parties to a suit were both defts. in a prior suit 
and there was nothing to show that there was a 
clear conflict of interest between them inter se in 
the prior suit, held, that the prior decision 
cannot be res judicata. 29 Mad. 5l5 ref. 37 Mad. 
270 dist. [Seshagtri Atyar, J.) Poyyali Naicker 
V. SUBBA Naicker. 24 M, L. T. 205 : 

8 L. W. 206 : 48 I. C, 905 : (1918) M. W. N. 567, 

_S. 11— Heard and decided — Dismissal 


on pleadings—No bar. 

If a suit is dismissed on the pleadings there 
was no decision on the merits and it is not barred 
by res judicata. {Ayling and Seshagtri Atyar, 
JJ ) Dasarthy Naidu V. Palala Kumarammal. 

7 L. W. 657 : (1918) M. W. N. 427 : 

45 I. C. 969 : 24 M. L. T. 311. 


S. 11 and 0. 2, R 2—Heard and decided 

_ Partition-Two suits. 

After a decree for a partition the only remedy 
for the plffs. is in execution and not by separate 
suit. 16 C. W. N 839; 37 All, 155 and 35 Cal. 961 
Diss, The cause of action for partition one and 
the same and once it has merged into a decree a 
second suit for partition will not lie. An appli¬ 
cation to pass a a final decree in accordance with 
the terms of preliminary decree is not an appli¬ 
cation in execution. (Sudasiva Iyer and Napier, 
JT I Sethu Rama Sahib v. Chotta Raja Sahir. 

40 I. C. 820 : (1917) M. W. N. 327- 

__S. ll^^Heard and decided—Decree barred 

—No fresh suit after. 

No fresh suit for ejectment, unless for a fresh 
cause o; action, is permissible after execution of 
original decree is barred. (Sadasiva Aiyar and 
Sbencer. JJ.) Raman Menon o. Mammali, 

^ . J / 39 I. C 964 : (1917) M. W. N. 560. 

__ — S, 11 —Heard and decided ^Point left 

open—Consent of parties Effect of. 

Where in a suit for mone> deft, pleaded 
discharge, and the Court decreed with the consent 
of the parties the full amount, reserving the right 
of the deft, to bring a separate suit for the 
..emount of his plea, held, that the reservation by 
^Hgraement was not known to law and that a sub- 
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sequent suit for the amount was barred by res 
judicata and not maintainable. (Oldfield and 
Sadasiva Iyer, JJ ) Potla Subbrayadu v. Ravi 
Lakshmayya. 18 M- L T, 93 ; 30 I. C. 260 : 

2 L. W. 606. 

—--S. 11— Heard and finally decided — 

Reliefs not granted, not heard and decided. 

It a cause of action in a suit had not arisen on 
the date of the presentation of the plaint in the 
first suit, reliefs claimed in the first suit but matter 
relating to which was not finally heard and d( ctded 
owing to a compromise decree having been 
passed which does not grant the reliefs can be 
claimed in the second suit (Sadasiva Aiyar and 
Napier, JJ.) Thevan V. Krishna Thevan. 

27 I. C. 7Q8. 

——S. 11— Heard and decided — Decision on 
oath —Res judicata. 

The decision by oath of any matter in issue in 
a former suit between the parties is res yudicata 
in a subsequent litigation between them. (Benson 
and Sunddra Aiyar, JJ,) Sanyasi Baritva v. 
ARTaswaRAO. 36 Mad. 287 : 24 M. L J. 321 : 

13 M. L. T. 261 : 18 I. C. 836 : 
(1913) M. W. N. 220. 

-S. 11— Heard and decided obiter dictum 

—First suit by wife for maintenance—Second suit 
for recovery of pff'perty. 

In a suit by a wife for a declaration that a trans- 
ler of property by her husband A. to B. was 
inoperative against her right to maintenance, 
there was no issue as to whether they were no¬ 
minal or sham transactiens but in one portion of 
the judgment they were characterised as bogus 
transactions, while in another portion they were 
treated as collusive transfers brought about by A. 
and B. After A*s death, the wile sued B, to 
recover the properties on the ground that the 
transfers were nominal transactions. Held, that 
the question whether the transfers were nominal, 
was not res judicata by reason of the decision in 
the previous suit and that the judgment in the 
previous suit could not be treated as evidence on 
the question of the nominal charactei of the 
transfers. (Miller and Sundara Iyer, JJ.) RaYI 
Krishnayya V. Ganga Bai. 

15 I. C. 357 : (1912) M. W. N 380. 


-S. 11 —Heard and finally decided--Appel- 

late Court—Findings not recorded by Appellate 
Court. 

If an Appellate Court does not record findings 
on certain points raised in the case, on the 
ground that they were not necessary for the 
decision of the case, its judgment in respect of 
those poims does not operate as res judicata 
24 Cal. 616 ref. Quaere, Whether when an 
appellant in a Court of appeal does not argue 
against the findings on some of the points and 
confines his arguments to some i<isues, the deci¬ 
sion of the Appellate Court, will be res judicata 
on the points not argued. {Abdur Rahim and 
Ayling, JJA .Aiyyag'RI Narayanamurthi v. 
Dh\lipala Venkataramayya, 15 I. C. 229. 

-S. 11 —Heard and decided—Dismissal 

for default—Previous suit against Plaintiff — 
Plea of distharge—Dismissal of suit—Subsequent 
suit against defendant —//res judicata. 
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Where a previous suit by the defendant 
again-^t the plaintiff for waram due to the former 
was dismissed for default and in that suit the 
plaimiff had raised the plea of discharge in res 
pect of a loan due by the defendant to the plain 
tiff, a subsequent suit by the plaintiff against 
defendant for money advanced is not barred by 
res judicata when the pleadings and judgment 
in the previous suit had not been produced. 
iSundara Aiyar, J.) Akilandam Pillai v . 
Chi^naswamy Moopan. il M. L. T. 201 : 

13 I.C. 649: (1912) Iff. W. N. 172. 


'-S, 11— Heard and decided—ImpHed 

finding. 

Where in a previous suit the question of cor¬ 
rectness of tendering a patfa was considered, 
the question of title to land is not barred in a 
subsequent suit. (Mnnro and Savkaran Nair^ 
77.) Bommiddi Bhayya Naidu v. Bommidi 
Paradeshi Naidu. 35 Mad. 216 

21 M. L. J. 344 : 10 M. L. T. 533 : 10 I. C. 75 
Ou appeal ^ce 37 Mad. 70 : 23 M. L. J. 543 

12 M. L. T. 560 : 17 I. C. 445 

(1913) M, W. N - 1 

- S. 11— Heard and finally decided—Suit 

for rent—Other land included in patta—Plea 
taken tn previous suit. 

The plaintiff sued for arrears of rent. The 
defendant protested that the Patta tendered in 
evidence by the plaintiff covered some land not 
belonging to the plaintiff. The plaintiff and 
contended that the plea was raised in a previous 
suit for arrears of rent and the Patta was found 
to be a proper one. Held, (per Sankaran 
Nair, J.) :— There being no express finding 
nor any implied decision in the previous 
suit, regarding the title to the land covered by 
the Patta the question was not res judicata. 
Cases dealt with by S. 11, can be divided in 
two classes, viz. trials of suits‘and trials ot issues. 
In cases of the former class the suit is either 
dismissed or decreed and a question not expressly 
decided may be dealt with impliedly in such cases. 
In the latter class of cases there can be no im¬ 
plied decision and there must be express finding, 
to create a bar of res judicata. To hold that an 
issue was raised, the matter must be alleged by 
one and denied by the other party, and there must 
be a finding of the court thereon. Where there is 
no such finding the question can be raised in a 
subsequent suit. It is not necessary for the plain¬ 
tiff to sue on all causes of action. After failing in 
one he can pass on to another. {Per Munro, 7.) 
The finding in the previous suit determined the 
relationship of tenant and landlord in respect oi 
the land covered by the Patta and the defendants 
were bound by the patta and could not in the 
subsequent suit put the landlord to the proof of 
title. The question was res judicata, (Munro 
and Sankaran Nair, //.) Bammidi Bayya Naidu 
V, Bammidi Paradesi Natdu. 

21 M. L. J. 344 : 10 M. L. T. 633 : 

10 I. C. 75 : 35 M. 216. 


-8. IX—Heard and decided—Final deci¬ 
sion essential. ^ 

For the bar of res judicatai a hearing as well 
as a final decision by the competent Court is 


necessary. (Miller and Munro^ 77.) Valeswara 
Iyer v. Muthukrishna Aiyar. 

21 M L. J. 67 : 9 I. C. 686 : 9 M. I. T. 288. 
-S. 11— Head and decided—Dismissal for 

default. 

The dismissal of a suit under O. 9, R. 8, C. P. 
Code is not intended to operate in favour ohthe 
defendant as res judicata. The applicatinn of 
principle of res judicata cannot be avoided by a 
defeiidant on the ground that he did not appear 
at the trial, but the conclusive effect of the deci¬ 
sion must be confined to the point actually decid¬ 
ed in the suit .16 Cal. 300 (F. B.) foil. {Dathe 
Brockman,-!. C.) Tikaram v. Ramachandra. 

64 1. C. 789. 

-S. 11 — Heard and finally decided — 

Meaning of—Dismissal on teohrical ground. 

To conclude a plaintiff by a plea of res judi¬ 
cata it is necessary to show not only that there 
was a former suit between the same parties for 
the same matter upon the same cause of action 
but also that there was a dec sion finally granting 
or witholding the relief sought. 3 M. H. C. K. 
84, foil. If a suit has been dismis?ed on some 
purely technical ground such as the ,frame of the 
suit rendering it unmaintainable, then a subse¬ 
quent suit is not barred. 8 C. P. L. R. 3 foil. 
Though a decree read by itself may be an uncon¬ 
ditional dismissal of the suit we are entitled to 
look at the judgment to see what was actually 
decided. (Mittra, A. 7. C.) Deodhar v. Thakur 
NihAlsingh. 47 I. C. 909. 

-S. 11 —Heard and decided—Prior suit 

dismissed on preliminary point. 

A question not directly in issue in a previous 
suit which had been dismissed in a preliminary 
point cannot be res judicata in a subsequent suit 
between the parties unless there has been a 
judicial determination expressly or impliedly on 
the matter. 28 Cal. 17, 24 Cal. 711 rel. ,Pndeaux, 
A. 7. C,) Dattatraya Krishna v. Cawadaji 
Wani. 42 I. C. 508* 

-S, 11 —Heard and decided—Dismissal 

for default —No res judicata. 

Dismissal under O. 9, R. 8 cannot operate in 
favour of the defendant as res judicata, {Mittra, 

0. A. /. C,) Bukharam 7^1 Ramji, 

23 I. C, 878 : 10 N. L. R. 39 

-S. 11—Heard and decided—Dismissal of 

suit as premature—Second suit — Limitation. 

There is no res judicata where the decision in 
the previous suit merely amounted to this that on 
the plaintiff’s own contention, the claim then 
made was premature and there is no decision of 
the plea that the claim was even then time-barred 
or not: 11 Cal, 301 Ref. to. There was m estoppel 
by defendant’s plea in the former case as plain¬ 
tiff’s position had in no way been affected by it, 
for it limitation ran from the date of sale the 
claim was then already barred, (Skinntr, AJ C.) 
Ramji v. Sheikh Mansur. 

15 I. C, 890 : 8 N. L. B. 68. 

-S, 11— 'Head and decided,* 

When the taluqdars had brought their suit for 
resumption of muafi they had made plaintiff and 
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dofendanta 2 and 3 parties in an application 
claiming, as he claimed in this suit to be partner 
with plaintiffs and defendants 2 and 3. was 

made a party but ultimately the decree was given 
only against plaintiffs and defendants 2 and 
3s As regards the delendant No. 1 it was said 
that his name was not entered in the papers 
where he was recorded as a sub-tenant only. 
The question whether he was a partner was pro¬ 
nounced to be one for a Civil Court and he was 
discharged from the suit. Held in plaintiff's 
suit, tnere is no res judicata here. What 
was decided by (he Revenue Court was 
that the taluqdars were entitled to get the relief 
they sought from the plaintiffs whom they 
themselves had named, and who were the only 
ones entered ui the revenue papers. There was a 
decision that defendant, bad no independam 
rights in the plots, but ihe court refused to decide 
vrhether or not he had any partnership right. 
(SfTn^son, A.J.C.) Khalil v. Mohmod Ismile. 

9 0. L. J. 640 : 74 I. C. 195 : 1923 0. 101. 

—-S, 11— Heard and decided — Mortgage — 

Two redemption suits. 

There can be no second suit for redemption 
when once a decree has been passed, though it 
does not fix time for payment and consequences 
of non-payment. {Lindsay^ J. C. and Kankaiya 
Lai, A, J. C.) Sheoraj Bahadur Singh v- 
Gajadhar Singh. 

48 I. C. 922 : 5 0. L. J. 698. 

-- S, 11— Heard and decided-^Dismissal 

of suit for want </ evidence. 

Where a tenant's suit to contest a notice of 
ejectment is dismissed because of his failure to 
give evidence in support of his allegations, the 
decision bars a subsequent suit by him for re¬ 
covery of occupancy land based on the same 
allegations, in spite of his being ready to prove 
them. {Campbell, J, M.) Harbax Singh v. 
Lalla. 84 1. C* 640 I 3 0. L, J. 236. 

-S. 11— Heard and decided — Qbiter 

dictum. 

Where a Court does not actually decide a point 
but simply.expresses its concurrence with an 
Obiter Dictum quoted from another decision, its 
finding on the point does not operate as res 
judicata, {Lindsay, J. C.) Amir Mirza v. 
Haidar Mirza. 28 I. C. 217 : 2 0, L, J. 113. 

-S, 11— Heard and finally decided — Suit 

dismissed for misjoinder — Subsequent suit—No 
bur. 

In a suit tor recovery of possession as owner, 
an alternative relief for redemption cannot be ask¬ 
ed inasmuch as the two reliefs are contradictory. 
And if the relief for possession is refused on the 
merits and that for redemption owing to the de¬ 
fect of misjoinder of reliefs, the plaintiff can 
bring afresh suit for redemption. {tSluart, A, J. 
C.) Chotti Begam V. Ram Prasad. 

27 I. C. 576. 

.—S. 11— Heard and decided — Mortgage — 

successive suits for redemption. 

A decree for redemption of usufructuary mort¬ 
gage was defective in form as it did not fix a 
pfltioid for payment of mortgage amount and did 

VoL. 1—62 
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not contain any provision or consequence for its 
non payment. Tlie decree not having been e.xe- 
cuted by ihc mortgagor, his sons brought a suit 
for redemption. Per Piggot, A. J. C.' The suit 
was not barred. Per. Evans, J, C. and Lind- 
say, A, J. C. The suit was barred under 11 as 
the original cause of action had been exhausted. 
Case Law discussed, {Evans, J. C. Piggott and 
Lindsay, A. J. Cs.) Bh ola SiN(iH v. Jai Galind. 

12 I. C. 693 ; 14 0. C. 267. 

-g 11 —Heard and finally decided — Dis¬ 
missal for default—Fresh one is competent. 

Tlicre is nothing in law to prevent the enter¬ 
tainment of a iresh appeal after the dismissal lor 
default of a previously filed appes^I, provided the 
latter appeal was otherwise in prder and was fil¬ 
ed within the period of limitation. {Das and 
Kulwant Sahay, JJ.) Surajdeo Narajn Sinoh 
V. Pkatap Rai. 2 Pat. 739 : 4 Pat. L. T. 406 ; 

75 I. C. 284 : 1923 Pat, 213 : 

1923 P. 614. 

—;-S. 11— Heard and finally deoided—Rent 

suit—Area of holding—Rcco^ d of rights—Entry 
in. 

In a prior suit for rent, the area of one holding 
was decided to be a certain number of bighas. 
Held, in the absence of any allegation as to en- 
cioachment, iijcrement. fraud or error, ihis find¬ 
ing will be res judicata in a subsequent suit 
for rent, though it is alleged anct proved that a 
later record of rights has an entry different 
from what was found before as regards the area, 
{Mullick and Bucknill, J],) Radhika *?aman v. 
Satnarain Koeri. 74 i. c. 961. 

-S. 11 —Heard and decided — Cess—Liabi¬ 
lity to pay—Former decision. 

In as much as a cess under Bengal Act IX of 1890 
is a recurring ctiarge, prior decree foe cess does 
not operate as rt-s judicata in a subsequent suit 
for recovery of the cess, {Jwala Prasad and Ross, 
JJ,) PiTAMBER CHOWDHURY V, RahMAT ALI. 

1 Pat. 218 : 3 Pat, L, T. 282 : 
66 I. C. 138 : 1922 Pat. 167 : 1922 P. 303. 

- S, 11— Heard and finally decided — Ap¬ 
pellate judgment—Point left undecided. 

An appellate Court’s judgment takes the place 

of and supersedes the decision of the trial Court 

and if the appellate Court does not decide a point 
decided by the first Court, it does not operate as 
res judicata. {Jwala Prasad,/.) Gobind Misser 
V. Behari Cope. 47 I. C, 685. 

-S. 11— Heard and decided—Refusal to 

decide issue. 

Refusal of the Court to determine a particular 
issue does not operate as res judicata in the trial 
of that issue in a subsequent suit. {Roc and 
Jwala Prasad, JJ.) Dhakeswak Prasad Narain 
Singh v. Pookhar Pandey. 4 Pat. L. W, 299 : 

45 I. C. 326 : 1918 Pat, 162. 

- -- g. XX—^Heard and finally decided — 

Pending appeal. 

A matter pending appeal is not finally determin¬ 
ed till the Appellate Court decides and if the suit 
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is withdrawn with permission, there is no deri¬ 
sion, {Atkinson and Jwala Prasad^ //.) RaM 
LocHAN Singh v. Jatadhari Singh, 

40 I. C. 853. 

-—S. 11 —Heard and decided — Absence of 

parties* r i_ j.i. i.u 

A suit disposed of in the absence of both tne 

parties does not operate as res judicata, {Chap¬ 
man and Roe, JJ *) SaSIMAN CHOUDHURY2;. SlB- 

NARAYAN ChoudhURI. 39 1, C, 755: 

1 Pat. L, W. 375. 

-—5. 11 —Heard and decided—Dismissal of 

suit for wrong description of property does not 
bar a subsequent suit, 

S. 11, C.^.C., should not be pressed literally so 
as to contravene the principles underlying it. Non¬ 
suit does not operate as a bar, A Court in India 
should not refuse relief against a judgment or 
other proceeding at law not founded upon con¬ 
sent upon the ground merely that there has been 
a mistake in the pleadings or in the conduct of 
the case. (Chapman and Roe, JJ.) JanakdULab 

Saran Misser V. Ambica Prasad Singh. 

39 I. C. 126 : 2 Pat. L. J. 313. 

_ 3 . 11— Heard and decided—Decision in 

Proceedings for letters of administration, ^ 

In a previous proceeding for letters of adminis¬ 
tration the present parties were rival claimants. 
Their evidence was taken at length as in a re¬ 
gular suit and the claim of the respondent was 

decided against her, she being held to be not the 

legitimate daughter of the deceased. Held the 

decision in those proceedings barred the present 

suit for declaration by the respondent that she is 

the heir of the deceased. (Pratt and Carr, JJ.) 

Maung Hmat V. Ma Htay. 1 Ran^ 258 : 

1923 R. 257. 


___S. ll—Heard and decided—Decree in 

administration suit declaring rights of parties 
^Suit to enforce rights—Maintainability of. 

Where in an administration suit a decree is 
passed declaring the shares of the heirs to the 
estate after payment of the charges thereon, it is 
open to the heirs to bring a suit for distribution 
of the shares declared by the decree. The subse¬ 
quent suit is not barred by res judicata as the 
plaintiff could not have enforced his rights under 
the prior decree, 6 B. 7 : 14 A. L, J.' 102 : 22 C. 
L.r. 272 : 6 B, H. C. R. 231 ref, (Maung Ktn, J.) 

Maung Po Thin v. Ko Tha Ye. 

64 I C. 813:: 11 L. B. R. 60. 

___ 3 , 11 — Heard and decided — Suit tor 

possession—Execution of decree barred—Regular 

s t lies • 

When the execution of a decree for possession 

is time-barred the appellant is entitled to eject 

the judgment debtor on the basis of the decree. 

(ParletLJ,) Abdul Shakur v, Shwe Youk Ke. 
' 28 I. C. 851. 

_ —S. ll--Heard and finally decided— 

Matter left open on appeal, . . u £ ^ 

Where an appeal is preferred aga'n*it the nnd- 

ing of an issue but the Appellate Court does not 

decide finally on that point the appeal beingldis- 

posed of on other points the finding of the lower 


Court is not final and the decision cannot operate 
&srcs judicata, (Shaw, J C.) Nga Tiv. Nga 

27 I.C. 959 : 7 Bur. L, T. 249. 

_S. 11 — Heard and decided — Mortgage — 

Successive suits for redemption. 

Though redemption decree until made ffnal does 
not extinguish the equity of redemption it may 
bar a second redemption suit by mortgagor. 
(Pratt, J. C. and Crouch, A 7. CJ. Bikhomal 
V. Rajalmal. 19 I. C. 393 : 6 S. L. R. 140. 

Issue of Fact.. 

_ %.ll—Issue oj fact—Mixed question of 

fact a*^d law. 

The question whether there has been eviction 
of the tenant by the landlord is a mixed ques¬ 
tion of fact and law. [Mookerjee and CarnaufJ, 
JJ) PuRNA Chandra o. Rasik Chandra. 

9 I. C. 568 : 13 C, L. J. 119- 

_ 3 . l\—Issue of fact—Erroneous decision 

—Evidence not fully placed before the Court. 

Per Sadasiva Iyer, J. An erroneous deCree 
establishing rights is as much res judicata be¬ 
tween the parties as a just decree and evidence 
adduced to prove that the former decision is er¬ 
roneous is irrelevant. A party’s ignorance of a 
ground of plea during the former litigation does 
not make the former decision any the less binding. 
(Oldfield and Sadasiva Iyer, JJ.) MUHAYadeen 
ALLI SAHIB V, BACHA SaHIB. ^ « oca 

(1918) M. W. N. 580 : 49 I. C. 369 : 
' 8 L W. 473. 

Issue of Law. 

-.S. 11—Issue of Law. 

A decision in a previous suit on a question of 
law even if erroneous, would operate as res 
judicata in a subsequent suit. 15 All 327 ; 
Cal. 318 and 24 All. 138 foil. (Bansrjt,J.) Latarb 

V. Bindraban. 


-S. 11—Issue of Law. 

Where the plaintiff Inatndar got a decree for 
the Mamool rates for the years 1888, 1890 in the 
year 1892 against the defendant's Khots and 
where Survey Settlement was introduced in the 
village in 1855*86 and where he filed a suit in 
1917 for proper construction to be placed on S. 216 
thoogh not strictly speaking res judicata still, on 
the principle of stare decists the previous con¬ 
struction should be adhered to, 18 Bom. 525 doub¬ 
ted. Per Macleod, C. /.—An abstract question of 
law, viz., construction of a section of a statute 
and not a concrete question such as the construc¬ 
tion of a document is not a question of res judi¬ 
cata since at least a Full Bench will form its 
own opinion as to what the Jaw is But it is a 
question whether the principle of stare dect^s 
would be invoked. 18 Bom. 525 doubted. 

Shah, /.—The binding character of res judteata 
does not depend on the correctness of the rea¬ 
sons for the conclusion. No distinction is made 
between issues of fact and issues of law, 18 Bom, 
525 affirmed. Per FawcetU J —It is doubtful whe¬ 
ther distinction between decisions on abstract 
questions of law and concrete questions such as 
construction of a particular document can bo 
made. At least where parties seek to litigate 


9dl 


CIVIL DIGEST, 1911—1923. 


982 


OXVILPBO. GODB (Y OF 1898), 8. ll-lsiue of 
law. 

the veiy same cause of action such a dis¬ 
tinction cannot be drawn. (Macleod^ C. Shah 
and Fawcett, JJ.) Sitaram v. Laxman. 

45 Bom. 1960; 

64 I, C. 162 ; 23 Bom. L. R. 749 (F. B.). 

— . S. 11 —Issue of Law—Erroneous Deci¬ 

sion —S« b sequent Icgisla Hon, 

In a suit on a mortgage of 1893 the High Court 
held in August. 1908, that the deed of mortgage 
was void and had no effect, on account of want 
of attestation as required by S. 59, T. p. Act, On 
21111 .lune,.1908, Govt, had by a notiBcationexclud 
ed certain distiicls including the district to. 
which the case belonged from the operation ot 
S. 59, T. P. Act and given that notification a retros¬ 
pective effect from 1893. Hff. thereupon brought 
another suit to entorce his mortgage : Held, that 
the suit was barred by res judicata. The Govt, 
notification did not remove the case out of the 
principle of res judicata as defendants had ac¬ 
quired as against the plaintiff a vested right 
under the decree of the High Court. The decree 
®f the High C^urt was still subsisting and was 
not affected by Govt, notification although the 
notification operated retrospectively also. The 
notification could not put an end to rights which 
had been judicially declared and had become 
merged in decrees. A Govt, notification cannot 
have higher force than a rule of law. (Chanda- 
varkar. A, 7. C, and Batchelor, 7.) Lakshman 
Krishnaji V. Balkrishna Ranganath. 

36 Bom. 617 : 161. C. 1002 ; 

14 Bom. L. R. 744. 

-S. 11— Issue of Law — Construction of do¬ 
cument. 

Held, that had the matter been res Integra the 
plaintiff landlord would have been barred by 
the clause in the solenama from obtarning a per¬ 
sonal decree against tic defendant and the facts 
that they bad ceased to be tenants, did not make 
the decree any less a decree for rent alihough it 
would not be executed as a rent decree. But 
owing to a prior decision of the High Court to 
vvhic^i the appellant was pro forma defendant that 
the decree was a money decree, which did not 
fall within the provisions of the solenama, the 
plaintiff was entitled to a personal decree against 
defendants. (Greaves and Hewbould, JJ.) 
Dwahka Nath Chakravarti Choudhury v. 
Atul Chandra. 46 Cal. 870 : 

61 I. C. 922 : 29 C. L. J. 465. 

-—S. 11— Issue of Law — Mixed question of 

fact and law, 

A decision upon a mixed question of law and 
fact operates as res judicata. A decision on a 
pure question of law even though e.rroneous mav, 
in certain cases operate as res judicata. 11 C. L. 
J, 461, 1 C. W. N. 687 foil. (Mookerjee and 
Beachcrofty 77.) Rash Behari ?>arkar tj. Mahen- 
DRA Nath Ghose. 211 C. 979 : 19 C. L. J. 34. 

^--S. 11 —Issue of law. 

In a previous suitbetween the parties the Court 
i came to the conclusion that defendants had no 
iright to deduct the Govt, revenue and the cesses 
Ibut they were entitled to deduct only the collection 
frcWges from the gross income of the estate to 
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determine the net assets upon which malikana 
was to be calculated. Held, that this being a 
mixed question of fact and law, the decision 
upon it, though erroneous, was binding upon the 
parties and their successors. 11 C. L. J, 461. 
(Mookerjee and Carndtiff, 77,1 Mohamaya v. Ram 

15 1. C. 911 : 15 C. L. J. 684. 

-— S, 11 —Issue of law—Erroneous decision 

on. 

A decision that is contrary to law when that 
expression is used in the wide sense attributed to 
it, as for example in S. 100 of the Code, may or 
may not have the force of res judicata. Where 
a decision la>s down what the law is and is f ound 
to be erroneous it cannot have the force of res 
judicata in a subsequent proceeding to recover a 
different relief 11 C.L.J. 461 foil, A decision can¬ 
not alter the law of the laud. 1 C.W N. 687, 28 C. 
31S ref. [Coxe and Imam, JJ.) Baijnath 
GoENKA V. PUDMANAND SiNGH 39 Csl. 848 : 

16 C. W. N. 621 : 14 I. C 124 : 16 C. L. J 164. 

- ■ «S. 11— Issue oj law^Mixed question of 

law and fact. 

Where the parties seek to litigate the same 
cause of action as had been decided in a previous 
suit the rule of res judicata applies in its entire¬ 
ty. But where the dispute though relating to 
matters which have already been in controversy 
in a previous suit is based on a distinct cause of 
action the estoppel ought to be limited to matters 
distinctly put in issue and should further be res¬ 
tricted to questions of fact or mixed question of 
fact and law and should not be extended to ques¬ 
tions of law. 11 C.L J. 46 foil. (Mookerjee and 
Carnduffy 77.) PURNA ChandRa v. RasiK 
Chandra. 9 I. C. 568 : 13 C. L. J. 119. 

-S. 11—Issue of law Erroneous decision 

on — Effect. 

A decision on a question of law may be res judi¬ 
cata but an erroneous decision on a question of 
law cannot be allowed to operate as res judicata 
so as to prevent a Court from deciding the same 
question on its arising between the same parties 
in a subsequent su’t. (Broadway and Abdul 
Quadir, JJ.} Lala Moti Sagar v. DhaNna Mal. 
AND OTHERS. 72 I. C. 177 29 P. W. R. 19‘-*2 : 

1922 Lab. 329. 

-S. 11—Issue of law—'Custom—Fact. 

The existence of a custom is a question of fact 
and an erroneous decision on that point between 
the same parlies operates as r^s judicata 
though the subsequent suit relates to properties 
other than those involved in the prior suit. 
If, however, the decision was not necessary to the 
prior suit it does not operate as res judicata in 
the subsequent suit. (Scot^-Smith and Shadi Lai, 
JJ ) Tani V. Ta'^achand. 82 P.R. 1918 : 

160 P.W.R. 1918 : 47 I.O, 373 : 109 P L.R. 1918. 

-S. 11— Issue of law—Erroneous deci¬ 
sion.. 

In an appeal from a Munsiff’s o’*der of dismissal 
of the suit on the ground that the doc’rment was a 
promissory note and was inadmissible for want 
of stamp it was held to be an agreement. Plaintiff 
filed a fresh suit for compensation for breach of 
the agreement. Held, that though the document 
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was a promissory note c be question was judi- 
ctiici for it had been held that it was an agree¬ 
ment \Lc Ros^ignoU J-) Ralla Ram Shah 
Bhimoen. 89 P.L.K. 1917 

• S. 11— -Issue oj law—^ Limituiion — Ques- 

^ ^ k ft 


iion of limitation decided but suit dismissed un¬ 
der 0. 9, R, 2 —Res judicata. 

A redemption suit was dismissed under 0.9, 
R.2, but before dismissal the issue of limit-ition 
was decided in favour of plaintiff. The decision on 
the question of limitation would operate as res 
judicata in a subsequent fresh suit tor redemption 
by plaintiff as the issue involved not merely a 
question of law but a mixed question of law and 
lact. (Ratiigan^ /.) Jhanda v. Budha. 

99 P.W R. 1913: 19 I.C. 399: 156 P.I.R. 1913, 

-S. ll-^lssuc of law-Reference to plead- 


Whether a matter has been dealt with and aa- 
judicated upon is to be determined by a reference 
to the plaint, written statement, the issues and the 
judgment. An issue of law may be res judicata of 
the cause of action in the subsequent suit if it is 
the same as that in the former suit. The ooe'-a* 
tion of a decree as res judicata so far at any rate 
as the subject-matter of a direct adjudication 
contained in the decree is concerned can in no 
way be attacked in the absence of fraud or collu¬ 
sion, by the fact that the decision was based on a 
mistake of law. As between the parties thereto it 
must be held to be binding and to operate as res 
judicata. {Seshagiri Aiyar and Moore, IJ.) 
Venkata Subban Patter v, Ayyaturai. 

37 M. L. J. 554 : 54 I. C. 202 : 26 M. L. T. 364. 

S W—lssue ot law—Mixed question of 

• _ 


law and fact —Res judicata as regards finding of 

a right to levy of cess. . 

PlaiBtid sued his tenants to recover cess in 19U/ 
with the result that the Munsiff decided against 
plff, A similar Suit between the same parties on 
the same subject in 1905 ended with a similar 
decision. On appeal against this decision the Dt. 
Judge reversed the decision. A second appeal 
having been preferred, it was held that the 
decision of the Dt. Munsiff in 1902 was res judi¬ 
cata, and also that the decision of the High 
Court in 1912 that that decision was res judicata 
was also res judicata. What is meant exactly by 
“ mixed question of fact and law ’ in the con¬ 
venient proposition that the doctrine of res 

does not apply to a case of mixed ques¬ 
tion of fact and'.aw? The answer depends on 
the frame of the issues in the case. Any issue 
involving both questions of law and of fact must 
be so ‘^plit up as to admit of a pure issue of law 
being framed on the hypothesis of a 6nding of 
fact one way or another. A decision on an 
abstract question of law is not res judicata but a 
decision on the construction of a document as 
settling the rights of parties is res judicata. 
(Sadasiva Iyer and Napier, JJ) Bommedevera 
Venkata v, Andavolu Venkataratnam, 

11917) M. W. N. 321 : 5 L. W. 682 • 
37 I. C. 857 : 32 L. J. 63. 

— S. ll—Issue of law--Execution proceed- 
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law. 

Per Sadasiva lyer^ J. —The decision on a ques¬ 
tion of law in one proceeding does not bar later 
proceeding except that the right which was the 
object-matter of the former proceeding and was 
established in favour of one party cannot be ques¬ 
tioned in the subsequent proceeding. (Abdur 
Ruhifn, O. C. J , Seshagiri ly'r and Phillips, J7.) 
Aiyaswamier V. Venk&tachela Mudali. 

40 Mad. 989 : 31 M. L. J. 513 : 
20 M. L. T. 391 : 4 L. W. 507 : 

37 I. C. 741 : (1916) 2 M. W. N. 296. 

_ S. 11— Issue 0 / law—Erroneous decision 

^■Suitfor damages. 

Deft, being a surety for the plff. to a third 
patty and being in default, the latter sued plff. 
and obtained a decree against him. The plff. then 
sued the deft, and the third party to compel the 
deft, to pay the amount of the previous decree to 
the third party. This suit was dismissed as plff. 
did net accualiy pay the decree- amount, and the 
suit was premature Thereaiter plff. discharged 
that decree and brought the present suit against 
the delts, to recover the amount. The Sub Judge 

dismissed the suit, holding that it was barred as 
the previous suit was wrongly decided and 
should have been decreed, held, that the deft, could 
not contend that the decision in the previous,suit 
was wrong and not binding upon him under S. 11, 

5 M. L. J. 79, rel. (Tyabji, J.) Subbah Udayar 
V . Srnivasa Udayar, 36 I- C. 268. 

_S. 11 —Issue of law—Construction of 

document—Other property affected. 

Where a grant has been construed in a suit 
between the parties, the construction though erro¬ 
neous binds them in a subsequent suit relating to 
oronerty not involved in the original litigation. 
15 C. L. J. 684 foil. {Wallis, C. /. and Phillips. 
J.) Secretary of State v. Maharajah of 
Venkatagirt. 31 M- L, J. 97 : 

20 M L. T. 284 : (1916) 2 M. W. N. 96 : 

35 I. C. 266 : 4 I. W. 133. 


_S. ll—Issue of law—Later suit decided 

on wrong vieir. of law, 

A decision in a later suit, not on merits, but on 
mistaken view of law does not render the ques¬ 
tion raised in appeals against decrees in earlier 
suits on similar subject matter, res judicata, 
{Ayling and Kumaraswami Sastri, JJ.) Chen- 

GALAWALA GURRAJU V. MAD^PATHY VENKATESH- 

WAR Row. (1916) 1 M. W. N. 223 : 

19 M. L. T. 268 : 83 I. C. 9 : 30 M. L. J. 379. 


_S. ll—Issue of law—Erroneous decision^ 

if res judicata. . r i • 

An erroneous decision on a question of law in 

a previous suit is no bar to a subsequent suit 

between the same parties, but the findings of 

facts and the relief given in a previous suit may 

operate as res judicata. 4 Mai. 219 , 19 Cal. L. 

J. 34 ; 30 Mad. 461 ; 37 Mad. 70, foil. {Sadasiva 

Iyer and Napier, JJ,) Veeraraghava Thatha- 

CHARIAR V. KriSHNASWAMI ThATHACHARIaR. 

31 I. C. 269. 


ings. 


_S. ll—Issue of law—Decree by consent. 

The rule that estoppel by res judicata does not 
1 apply to a question of law has no force in the 
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case of consent decree. (Benson and Sundara 
Aiyar ^ JJ ) Kumar Venkataperumal v, Thatha 
Ramaswami Chetty. 35 Mad. 75 : 

9 M. L. T. 487 : 81 M. L. J. 709 : 9 I. C. 875 ; 

(1911) 1 M. W. N. 890. 

“S. 11 —issMC of law •^Erroneous deci¬ 
sion. 

Decision in prior suit, though wrong in point 
of law, may bar subsequent suit on the same 
matter between the same parties. In a previous 
suit defts. were held liable for interest on arrears 
of rent. In a subsequent suit defts. pleaded they 
were thikadars and therefore not liable under 
S, 141 of the Oudh Rent Act to pay interest on 
arrears. Held^ that the former decision operated 
as res judicata, (Lindsay, J. C.) Bhagwah 
Prasad Singh v, Parmeshwar Dutt. 

45 I. C. 258 ; 5 0. L. J. 16. 

-S, 11 —Issue of law—Custom. 

Decision in prior suit, as to mere existence of 
custom, is not res judicata, (Lindsay, J. C.) Banoi 
Din V. Dharamangal. Singh, 22 I. C. 138. 

-S. 11 —Issue of law. 

The section draws no distinction between an 
issue ot fact and an issue of law; and an issue of 
law operates as res judicata in the same way as 
an issue of fact. Consequently a decision of a 
question of law in an execution case is res judi¬ 
cata in a subsequent application for execution of 
the same decree even though the view of law 
enunciated in the prior execution case has been 
since disapproved by a full Bench. (Das and 
Kulwant Sahay, JJ.) Ram Lal Malik v. 
Deodhari Rai. 2 Pat. 771 :.74 I. C. 781 : 

5 Pat. L. T. 7. 


judgment or the whole record in that previous suit 
is admissible as evidence that a right had, in the 
previous suit, been unsuccessfully set up by one 
of the parties to the present suit. (Reid C. /.) 
Amar Singh v. Shankar Singh. 

106 P. W. R. 1912 : 14 I. C. 66 : 

142 F. L. B. 1912, 

-S. II— Judgment in personam—/wdg- 

mcnls not inter partes— Rekvancy of — Not rcs 
judicata. 

Former judgments not inter partes do not 
operate as a bar to the trial of a suit though 
they may be received as evidence in the case. 
In a suit by the plaintiffs against the Govern¬ 
ment for recovery of emoluments of a certain 
oftice, the Government pleaded as a bar to the 
maintainability of the suit, a former judgment in 
which the plaintiffs* claim to the office against 
certain contesting claimants was| negatived though 
tne Government was not a party to that litigation. 
Held, that it waslopen to the plaintiff to reassert his 
title to the office in spite to the former judgment. 
Distinction between the operation of judgments 
in rem and judgments in personam discussed. 33 
Mad. 483 ; 36 Mad. 141, overruled. [Wallis, C. J. 
Spencer and Kumaraswami Sastri, J},) Secre¬ 
tary of State for India v. Syed Ahmad Bad- 
SHA Sahib. 44 Mad. 778: 41 M. L. J. 223 and 278: 

14 L W. 128 and 188: 
67 I. C- 971 : (1921) M. W. N, 576. (P. B.) 

-—-S. ll —Judgment in personam. 

When in a mortgage suit persons interested in 
equity of redemption were not impleaded in first 
suit, subsequent suit on the mortgage impleading 
those persons is not barred, (Batten, J. C.) 
PUNA V. Laxman Prasad. 65 I. C. 654. 


-S. 11 —Issue of law—Erroneous decision 

on question of construcUon of deed of transfer. 

An erroneous decision on the question of the 
construction of a deed of transfer operates as a 
bar. 29 Bom. 339 at 347 (P. C.); 10 Cal. 697 foil.; 26 
Cal. 428; 6 C. W. N. 66 dist. (Atkinson and 
Jwala Prasad, JJ.) Zalikha Bibi v. Krishna 
DAYAL GiR. 41 I C. 778 * 2 Pat. h. W. 146. 


Judgment in personam. 

_S. llaod 0. 21, B 63 —Judgment in 

personam—Parffes and rep*'esentatives—Claim 
—Decision in—If res judicata against auc¬ 


tion purchaser. 

Where a claim suit under O. 21, R. 63 was 
decided against the claimant and the property 
was then sold in auction, and the auction pur¬ 
chaser brought a suit for possession against the 
claimant ; held, that the lattei could not now set 
up a (title at variance with what had been deter¬ 
mined in the previous suit though there cannot be 
said to be any res judicata between the parlies to 
the suit. 36 Mad. 141, ref. ; 29 Cal.- 187 vP. C.) 
foil, (Jenkins, C. /. and Mookerjee, J.) Peari 

Mohan Shaha v, Durlave Dasya. 

19 C.L J. 441 : 20 I. C. 815 : 18 C. W. N. 964. 

S, ll—Judgment in personam—in¬ 
ter partes. , * 

A judgment not inter partes or tn rem is not 

ires judicata in a subsequent suit. But such a 


--S. 11— Judgment in personam—Later 

adjudication—Effect of. 

I In cases of judgments inter partes the later ad¬ 
judication should be taken as superseding the 
earlier. There is no question whether the former 
adjudication was pleaded as a bar to the later 
suit or not. (Ayling and Srinivasa Aiyanger, JJ,) 
Moruri Sheshayya V. Venkatadri Appa Row. 

(1916) 2 M. W. N. 219 : 36 I. C. 289 ; 

31 M. L. J. 219. 

-S. 11— Judgment in personam— 

binding on third parties. 

A decision between the plaintiff and another 
person that the latter is a co-proprietor with him 
binds all the third parties when the contention 
depended upon the relation between the plain¬ 
tiff and such other person. (Sundara Aiyar and 
Phillips, JJ.) Venugopal Rao Garu v. Nekhala- 

I PUGI VENKATARAYUDU. 

12 I. C. 716 : 10 M. L. T. 450. 

Judgment in Bern. 

-S, 11— Judgment in rem— Parties and 

representatives—Creditor —Bound by adjudica¬ 
tion against debtor. 

A creditor is bound by an adjudication against 
his debtor on his title to property in the absence 
of fraud, collusion, etc. It is not necessary that 
the adjudication should have been on the merits. 
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CIVIL PRO. CODE (V OF 1898), 8. 11—Leave to 
withdraw Suit. 

It is enough if the adjudication has the effect of 
effectually depriving the debtor of his right to 
the property so long as the judgment stands. 
33 Mad. 167 ; 36 Mad. 141 ; 29 M. L. J. 558 loll. 
(Scshagiri Aiyar and Moore^ JJ.) RahimUNNissa 
Begam V. Srinivasa Iyengar. 38 M. L. J. 266: 

54 I. C. 565 : 11 L. W. 139. 

Leave to withdraw Suit. 

-S. 11— Leave to withdraw suit — Given in 

appeal—Effect on decision o] trial Court, 

Where in appeal, permission is granted to 
withdraw a su't with liberty to file a fresh suit 
the order of the trial Court on the merits ipso 
facto falls to the ground and hence cannot operate 
as res judicata. (Ryves, J.) Tewari Gajra 
Singh v. Sri Thakurji Maharaj. 74 I.C. 894. 

-S. 11— Leave to withdraw suit— L regtt- 

lar grant of—Finality of. 

Where an order is made allowing plff, to with¬ 
draw his suit with liberty to sue afresh, the 
order though erroneous and unjustifiable is 
not void or one made without jurisdiction. Con¬ 
sequently when a suit is subsequently instituted 
on leave so granted, the prior order cannot be 
ignored or treated as a nullity nor is the prior 
suit res judicata. (Mookerjee, A, C. Fletohir 
Chatterjee^ Teunon and Chaudhu^i^ JJ.) Hirdoy, 

Nath Rai Vy Ramchandka. 31 C,. L. J. 482 : 

58 I. C. 806 : 24 C. W. N. 723 : (F.B) 
[Overruling. 44 Cal. 367: 20 C. W. N. 1000 : 

23 C. L. J. 489 : 33 I.C. 670 : 

Also 32. M. L. J. 434 : 21 M,L.T.229 : 

40 I.C. 611 : (1917) M.W.N. 234 

. —— —S. 11— Leave to withdraw ^iiit — SuH rcm 

filed after permission to withdraw with liberty to 
bring afresh suit — When barred by res judicata. 

An order by an appellate Court permitting a 
plaintiff appellant to withdraw his suit (which 
has been dismissed by the Court of first instance) 
on the ground that he had not been able to pro¬ 
duce all the evidence he would have liked to pro¬ 
duce with libeity to bring a fresh suit being 
without jurisdiction a suit filed in pursuance of 
such an order is barred as res judiczta by reason 
of the decision by the first Court of the previous 
suit. [Sanderson^ C, J^and Newbouldy /.) Kali 
Prasanna Sil V. Panchanan Nandy. 

44 Cal. 367 : 23 C. L- J. 489 : 

33 I.C. 670 : 20 C. W. N. 1000. 

[Overruled by 24 C. W. N. 723 
31 C. L. J. 482 : 58 I. C. 806. (F. B.l] 

[Contra 32 M. L. J. 434 : 40 I C. 611 ; 

21 M. L. T. 22 ] 

-S. 11 and 0. 23, R, 1— Leave to withdraw 

suit^Order granting leave—Effect of —Res judi¬ 
cata. 

Per F. B .—An appellate Court can, in a nroper 
case, when reversing the Lower Court’s decree, 
give the plaintiff leave to withdraw the suit with 
liberty to file a fresh suit. In such a case where 
the appellate Court allows the appeal to be with¬ 
drawn with liberty to file fresh suit, the lower 
Court’s decree is wiped out and the subsequent 


CIVIL PRO. CODE IV OF 1898). S. 11—Litigating 
under the same title. 

suit is not barred as res judicata^ [Wallis^ C. J , 
Abdur Rahim and Srinivasa Iyengar JJ.) BalidE 
Kamayya V. Pregada Papayya. 40 Mad. 259 : 
21 M.L T. 82 : 5 L, W. 588 : 32 M. L. J. 477 : 
37 I. C. 414 : (1917) M.W.N, 217 and 246. (F.B.) 

-S, 11 and 0. 23, R. I'^Leave to withdraw 

suit. 

When plff. brings a fresh suit after withdrawal 
of the first with permission, the deft, cannot 
plead resjudicata in the subsequent suit. {Kanhai- 
ya Laly A. 7, C.) MaUNOOLA v, Kedarnath. 

22 1. C. 918. 

-'S. il —Leave to withdraw suit—Fresh 

suit — Bar. 

O. 23, R, 1, C. P. C. being the only provision 
for permitting suits to be withdrawn, the deci¬ 
sion of ihe trial Court operates as res judicata 
where an appellate Court allows a suit to be 
withdrawn without jurisdictiou. (Coidts and 
AhmadyJJ.) Ramasingh v. Janaksingh. 

2 U. P. L. R, (Pat.) 121 : a Pat. L.l. 300 : 

56 I. C. 697 : 1920 Pat. 232. 

-S. 11, 0, 23, R, 1— Leave to withdraw suit 

—Order—Effect ofy 

An appeltlae Court has no jurisdiction to dis¬ 
pose of a case properly constituted otherwise 
than on the merits; it cannot allow a withdraw¬ 
al of the suit dismissed by the trial Court for 
want of evidence, on the ground that the neces 
sary evidence has not been let in. A subsequent 
suit brought in pursuance of the withdrawal 
will be barred by the rule of res judicata, 12 W.R, 
(P.C.) 43 ; 24 Cal. 616 (P.C.) 21 A 505 (P.C ) ref. 
{Chapman and RoCyJJ.) Satiyabadi Gountia 
V, Bediadha Barpamde. 

46 1. C.^392 : 3 Pat. I. J. 404 : 
[But See 24 C. W. N, 723 : 31 C. L. J 482 : 

58 I. C. 806 (F. B.) 
40 1. C. 611 :32 M. L. J. 434.] 

Litigating under the same Title. 

-S, 11—Expln. VI— Litigating under the 

same title—Public right. 

Where the ownership of a deal regarding 
which there is a dispute between the trustees of 
a mosque and the Municipality was decided 
against the former, they cannot in a subsequent 
suit by the public set up their rights to it. KWalsh 
and Ryvesy JJ.) Ram Chand v. Maula Baksh. 

21 A. L- J. 882 : L. R. 4 A. 583 ; 
46 All. 110 : 1924 All. 178. 

-S. 11 Expln. VI — Litigating under 

ihe same title—Former suit brought to establish 
personal right—Subsequent suit on bchalj of 
guild. 

Where a suit by the members of a community 
to assert their personal rights is dismissed, it is no 
bar to a subsequent suit by them as representa¬ 
tives of the Community to establish the right of 
the community, (Piggott and Walshy JJ.) Radha 
Kishen V. Ram Nath. 18 A. L. J. 160. 

-S. li—Litigating under ihe same tUlc— 

Suit brought on representative capacity and de~ 
fended on personal capacity, 

X person was sued as trustee of an idol but he 
defended the suit in his personal capacity and 
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OIVIL PRO. CODE (V 0? 1896), 8 11—Litigating 
under the same title. 


was unsuccessful ; later on he sued on the same 
grounds as his defence in the prior suit. The 
suit is barred. {Grimwood Meats, C.7. and Ryves^ 
/,) Ram Karan v. Ram Narainji. 60 I. C. 74. 

S. 11 — Litigating under the same titlc-^ 
Suit on pro'itote and sale deed—Subsequent suit 
for breach of covenant in sale-deed. 

Plaintiff claimed certain money on the basis of 
a pro-note executed in favour of the defendant 
which the defendant had transferred to the plain¬ 
tiff by a deed. The suit was dismissed. In a 
subsequent suit by plaintiff upon a covenant of 
indemnity in the conveyance executed by the de¬ 
fendant in his favour. that the plaintiff 

was not suing the defendant under the title which 
was the basis of the previous suit and that the 
subsequent suit was not, therefore, barred by res 
judicata, {Piggott, J.) Gobind Ram v Ramchan- 
DAR. 43 I. C. 896. 

- S. 11 —Litigating under the same title — 

Suit on behalf ofpubli':. 

Where two Mahomedans brought a suit bona 
fide in respect of a public right claimed in com¬ 
mon for themselves and others and the suit was 
dismissed, a subsequent suit by two other Ma- 
liomedans in respect of the same right is barred 
by res judicata, as the latter must be deemed to 
be persons claiming under the former. 
{Richards,C.J. and Banerjee, J.) Muhammad Amir 
V . SUMITRA Kuar. 36 AIL 424,24 I. C. 97 : 

12 A. L. J. 643, 

- -S, 11 —Litigating und'^r the same title 

^Former suit for possession—Second suit for the 
same on title. 

Where a Mahomedan widow was in possession 
of the whole of her husband’s property in lien of 
her dower debt and on her death her personal 
heirs got a decree against the personal heirs of her 
husband, for recovering the property p/hich was 
in the widow's possession, Held, that the heirs of 
the widow's husband were not barred by the 
decree obtained by the widow’s heirs from institut¬ 
ing a suit to recover the Jlh share of the proper¬ 
ty (excluding the widow’s share), and the matter 
was not re^ judicata, {Banerji, J.) Jamadar v. 
Imam Baksh. 16 I. C. 431 (2). 


The prior suit had been dismissed. Held, that 
the decision in the prior suit was no bar to the 
trial of the issue as to B’s liability for rent. 26 C. 
428 foil, [Greaves and Ghose, JJ.\ Gopinath v. 
Bhajahari Das. 68 I. C. 472 :1923 Cal. 827 (2). 

- S. W'^Littgaiing under the same title — 

Trustee—Individual capacity, 

A decision against a person in his individual 
capacity doer not bind his successor in the 
office of trustee of an endowment. (Richardson 
and Hilda, JJ ,) Narain Das v. Kazi Abdur 
Rahim. 24 C.W N. 690: 68 I.C. 705 : 47 Cal 866. 

-;—S. 11—Litigating under the same title 

—Claim raised—Not decided. 

Where the plaintiff in a subsequent suit sues 
under a titl« different from the one he endeavour¬ 
ed to support in a prior suit, the decision in the 
prior suit will not be res jiuiicata. Where the 
plaintiff in a prior suit is debarred from raising a 
point it does not operate as res judicata in a 
later suit. (Sanderson, C. J. Mookerjee and Flet¬ 
cher, //.) Mohan Lal Shaha v. Jahufi Lal 
Shah. 65 I. C. 767 : 31 C. I J, 163. 


S. Litigating under the same title 


Zamindar purchasing ienurc'-Pos^ession disputed 
by tenant of neighbouring Zomindar—Suit as 
both purchaser and Zamindar to establish title tn 
property purchased—Zamindar’s tiiU, if in issue. 

Where a 4^5ths proprietor of a Zamindari pur¬ 
chased in execution of a decree for his share of 
the rent a defaulting tenure and sued the Zamin¬ 
dar of an adjoining estate and his tenant to es¬ 
tablish his title both as landlord and purchaser 
of the tenure and obtained a decree that the 
tenure was situate in his Zamindari. Held, that 
the plaintiff in that suit w'as interested in estab¬ 
lishing his title both as Zamindar and as pur¬ 
chaser and the Zamindaii title having, upon the 
pleadings, been directly put in issue the decision 
So far as the plaintiff's 4/5ths Zamindari title was 
concerned was as between the rival Zaraindars 
res judicata. (Woodroffe, Chiitv and Huda, 77.) 
Shib Chandra Roy v. Harindra Lal Rai 
Choudhuri. 28 C. L J, 223 : 47 I. C. 315 : 

22 C, W. N 721. 


———S. 11 —Litigating under the same title. 
Dismissal of a suit by a person claiming pos¬ 
session of the property as reversionary heir of 
the deceased on the ground that the property was 
gifted away to a Hindu deity does not bar a sub¬ 
sequent suit by the same person for the recovery 
of the same property as trustee. [Chandavarkar 
and Hayward, 77.) Ghellabhai v Uderam. 

13 Bom. L. B. 989 ; 12 1. C. 577 : 36 Bom. 29. 

- 11 —Litigating under the same title — 

Suit against a person setting up title of a third 
person—Subsequent suit impleading that person 
•^Prior decisio*^f if a bar. 

A sued B for a declaration that he was entitled 
to receive rent at a certain rate from him 
and that B was a tenant under C and bound to 
pay rent to A as part of the settlement between 
them. In a prior rent suit by A against B the lat- 
•fer had set up that he held the land not under A 
under C who was not a party to that suit. 


-S. 11 —Litigating under the same title — 

Judgment in the earlier suit. 

When a person is not litigating under the 
same title in both the cases, judgment in the prior 
suit does not bind him in the subsequent suit 
as res judicata, (Chatteriee and Newbould, JJ.) 
Ramani Mohan Roy v, Jagabandhu Karma- 
*^ar. 37 I. c. 881. 

-S. 11—Litigating under the same title 

—Previous decision in another capacity is con¬ 
clusive. 

Previous adjudication of the High Court as to 
the invalidity of between the same parties 

but in another capacity is conclusive though not 
as res judicata. (Jenkins, C.J. and Chatter jea, 7.) 
Muhamviad Baksh v. Ajmon Raja. 43 Cal. Z58 • 

32 I. C. 701: 19 C. W. N. 967! 

-S, 11---Litigating under the same title — 

Reversioner—Suit to set aside alienation by 
widow — Necessity. 
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CIVIL PRO. CODE (V OF 1898). S. 11—Litigating 

under the same title. 

In a former suit between a reversioner and a 
purchaser irorn a Hindu widow an issue as to 
legal necessity was raised and decided adversely 
to the purchaser, but the reversioner's suit for a 
moiety of the property failed as he bad no title to 
it then. The reversioner filed the present suit 
after that moiety had passed to him. Held, that 
the decision on the issue of legal necessity was 
res judicata as in both the suits the plaintiff liti¬ 
gated as the owner of the reversion and the de¬ 
fendant as the purchaser from the widow, (Jen- 
kinst C 3. and Woodroffe, 3.) SuRJA Kanta Rai 
Chowdhury V. Fani Bhushan Banerjee. 

27 I. C. 226 : 18 C. W. N, 888 

-S. 11 —Litigating under the same title—' 

Erroneous view of law — Pre-emption suit. 

In a previous suit a decision iwas given in 
favour of plaintiff pre-emptor. though a descend¬ 
ant of a remote ancestor of vendor, that he was 
entitled to inherit vendor’s property- When the 
vendor again sold another property, plaintiff and 
another pre-emptor filed suits. The suit of the 
latter was decreed and upheld in appeal and in 
view of the decision the trial Court dismissed 
plaintiff's suit and the appellate Court decided on 
merits that the previous judgment was not of 
binding effect in determining plaintiff's status as 
a pre-emptor as it held the decision was wrong. 
Held, on the one hand plaintiff and vendor pro 
forma defendant in the first case and on the other 
plaintiff and the present vendees in this suit, both 
suits being pre-emption suits, cannot be said to 
be parties litigating under the same title. As the 
vendees did not claim under the vender, plaintiff 
did not and could not challenge vendee’s right to 
own and possess ihe land in suit and his claim 
would therefore amount to asking the vendees to 
re-transfer in his favour the land in suit in virtue 
of the decision in the previous suit. The previous 
decision was based on the wrong view of law 
that a person descended from a remote ancestor 
of the vendor of altogether unknown degree is a 
person entitled to inherit the vendor's property. 
34 F. W R, 1921 Dist. yCampbell, 3.) Ahmad- 
KHAN V . Jawahir Singh. 1923 Lah. 16. 

-S. 11 —Litigating under the same title — 

Sale of proprietary rights—Ptirchase by tenants 
— Sale set aside—Delivery of possession — Subse¬ 
quent suit tor establishing occupancy rights. 

The proprietor of certain land sold it to the 
occupancy tenants on the land and some time 
after his death his successor impugned the sale on 
the ground that it was not supported by necessity 
or consideration and obtained a decree tor pos¬ 
session. In execution ot the decree the occupancy 
tenants were turned out of possession. There¬ 
upon they sued for jestoration of iheir occupancy 
rights. Held, that the suit was not barred by res 
judicata or by S. 47, C.P. Code. The occupancy 
tenants were litigating in different capacities in 
the two suits. (Chevis and Abdul Qadir^ 3J.) 
SURAJ Kaur V. Nagina Singh. 4 Lah. L. J. 400; 

67I.C. 485; 1922 Lah. 44. 

-S. 11— Litigating under the same title — 

Suit for possession under a lease—Subsequent 
suit on title not res judicata. 

Where a suit for possession of property based 
on a lease is dismissed, a subsequent suit for pos- 


CIVIL PRO. CODE (V OF 1898), S. 11—Litigating 

under the same title. 

session based on ownership is not res judicata, 
(Chevis, /.) Girdhari Lal v. UmdajaN. 

63 I. C. 71T : 3 Lah, L. J. 215. 

-S, 11— Litigating under the same title — 

Vendor — Reversioner. 

Where A, as a purchaser of certain properties, 
sued B, his vendor, and C for possession of the 
properties and the suit was dismissed on the 
ground that C was entitled to the property owing 
to an earlier purchase, whereupon A sued C 
again as a reversioner impeaching the alienation 
to C. Held, that the former suit did not operate 
as a bar by res judicata to the latter suit. {3ohn- 
sto-»e and Shah Din, 3J.\ Kura v. Madho, 

151 P. W. E. 1915 : 31 I. C. 159 : 68 P. R. 1916. 

■'S. 11—Litigating under the same title — 
Guardian 3.d \iiQm of miner—Suing in his per¬ 
sonal capacity about same right. 

A decree against the miner represented by his 
guardian ad litem can be contested by the guard¬ 
ian in this individual and personal capacity 
on rights peculiarly his own; and the fact that he 
acted as guardian ad litem before, will not estop 
him from claiming his right. [Kensington and 
Beadon, //,) Ganga Ram v. Narain Dass. 

118 P. L. R. 1914 : 22 I. C. 955 : IIP. R. 1914. 

-Ss 11 and 92—-Litigating under the same 

title— Different capacity—Finding tn suit for 
assertion of individual right—Efject on scheme 
suit. 

Where a suit is brought by certain persons 
under S. 9*2, C. P. Code, with the sanction of the 
Advocate General for a scheme a finding in a 
prior suit by them that the defendant was heredi¬ 
tary trustee does not operate as res judicata espe¬ 
cially when the Court which tried the orior suit is 
not competent to try the subsequent suit (Spencer 
and Devadoss, 33 ) Gopu Nataraja Chetty 7/. 
Rajammal. 43 M.L.J, 448 : (1922i M.W N. 464 : 
31 M, L. X. 125 IH.C.): 16 L. W. 122 . 691. C 16 : 

1922 Had. 394, 

-S. 11— Litigating under the same title — 

First suit on a gift—Second suit as a heir—No 

bart 

Plainiiff sued for possession of certain property 
basing his claim on a gift of the property by his 
grandmother. The suit was dismissed and he 
brought a suit for possession of certain other pro¬ 
perty as heir of bis mother. Held, that the suit 
was not barred as res judicata. (Mitra, AJ.C,) 
Bhagwansa V, Maroti. 43 I. C. 396. 

-S. 11, Expln. VI— Litigating under the 

same title. 

It has been laid down bv Explanation VI, S. 11, 
C P.C., that when some persons are litigating 
6o»a fide for a private right which they claim in 
common for themselves and others, all the persons 
interested therein shall in respect of that right be 
considered to claim under the litigants. This ex¬ 
planation is applicable where there is a commun¬ 
ity of interest claimed on common title and 
where the claim is in good faith for enforcing or 
defending that cjtnmon interest. Such common 
interest may have been vested in a joint family 
I which may form its basis or it may rest on joint 
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title obtained in some other way. {Kanhatya 
Lal^ J.C.) Hansla Bakhsh Singh v, Raj Bukhsh 
SINQH. 4 U.P.L R. (0. C.) 47. 

. . / 'S. 11 — Litigating under the same title — 

Proprietary and under^proptietary rights. 

Where the point at issue in a suit was as to 
who was entitled to the proprietary estate of a 
deceased holder the decision therein does not bar 
a fresh dispute as to possession on the strength 
of under-proprittary rights. (Stuart, J .C, and 
Kanhaiya Lai, AJ. C.) Sukaj Bikkam Singh v. 
Chandrabhan Singh. 17 I.c. 334 

- S. 11— Litigating under the same title — 

Meaning of. 

If the parties are not litigating under the s.^me 
title in a subsequent suit, the decision in a prior 
suit wiil not operate as res judicata. The 
words litigating under the same title'* in S. 11 
mean that the disputed htle between the two 
parties must be the same in both cases. 
{Evans, J.C^) Ganesh Dat Singh v. Sukhraj 
Singh, 14 I.c 12, 

-S. 11— Litigating under the same tiile — 

StUt on promissory note dismissed—Suit Jor 
damage for malictous prosecution — No res judi¬ 
cata. 

Plaintiff sued defendant for money due on a 
promissory note. The suit was dismissed on the 
finding that the pro-note was not genuine De¬ 
fendants then prosecuted the plaintitf lor forgery 
but plaintiff was acquitted, In a suit for damages 
for malicious prosecution, inasmuch as plaintiff 
was not litigating under the same title in bom 
the suits, the finding as to the genuineness of the 
pro-note m the prior suit was not res judicata in 
the latter, (MuUtck and Imam, JJ.) Teju Bkagat 
V, Deoke Nandan Prasad. 47 I.C. 141. 

Might and Ought. 

Alternative claims and relief. 

Cause of action. 

Constructive res judicata. 

Defences. 

Execution sale. 

Grounds of attack. 

Knowledge of facts. 

Mesne profits. 

Mortgage suit. 

Omission to plead. 

Partition. 

Pro-foima defendant. 

Recurring charges. 

Relief not claimed. 

Scope of the rule. 

Set off. 

Suit on title. 

s 

Might and Ought—Alternative claims and relief. 

■ - S. H, Expln. IV— Might and ought — 

Altcrnatiie relief —Dekhan Agriculturist’s Relief 
AcUS. 10 At—Incomisientpleas. 

The plaintiff sold his property to the defendant 
on the 16th March, 1906, but continued in posses¬ 
sion as tenant. The defendant agreed by a 
satekhat executed on the I3th August 1906, to re¬ 
sell the property to the plaint ff at any time within 
twelve years for Ks. 395 and received Rs. 5 as 
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earnest money. The plaintiff sued in 1911 to 
redeem the properly, under S. lO-A of the Dek- 
khati Agriculturists^ Relief Act, 1879, alleging that 
the sale was a mortgaiie. The suit failed. The 
plaintiff sued again in 1918 to recover Ihe pro¬ 
perty on payment of Rs. 395 under the satekhat A 
question having arisen whether the second suit 
was barred as rcs-judicata, held, that the 
second suit was not barred by res judicata, 
for the plaintiff was not bound in the first 
suit to havj sued also lor specific perfor¬ 
mance. The two suits were mutually inconsisient 
and if the plaintiff lailed in proving the mortgage, 
he still had a number of years left under the 
satekhat within v.-hich he could have sued to get 
back the property on payment of the considera¬ 
tion mentioned in the satekhat. (Macltod, C. J. 
and Shahy J,} Dola Khetaji Vahivatdar v. 
Balya Kanoo Patel. 24 Bom. L. R, 236 • 

66 I. C.815 : 1922 Bom. 29. 

S. 11 —Might and ought — Alternative 

relief. 

Where a suit claiming relief, alternatively 
against A and B is decreed against B who prelers 
an appeal, and the appeal is allowed, a subsequent 
suit against A tor the same reliefs is not barred 
by res judicafa. (Fletcher and Newboulci, JJ.) 
Sarat Chandra Bose v. The Khararea Meze- 
JULA Zemindaki Syndicate. 42 I. C. 548. 

-S. 11, Expln. IV— Might and ought 

—Alternative claims—Title by -purchase asserted 
and negatived—Subsequent suit on title by heir¬ 
ship—Bat 0 f. 

When plaintiff sued to recover possession of pro¬ 
perty from a trespasser on the grouud that he was 
owner by joint purchase with two others, and 
obtained a decree for his share, and subsequently 
brought a suit against the same defendant lor 
posi^ession of the remaining p rtion of the pro¬ 
perty claiming as heir to a deceased per^^on, a 
title which he could have put forward in ihe 
alternative in the earlier suit but did not, the 
subsequent suit is barred by res judicata. 11 
Beng. L. R. 158, 50 Cal. 1 relied on ; 41 I. A. 142 
distinguished. (Krishnan and Ramesam, JJ.) 
Thona SiNA Naina Muhammad Rowthbr v, 
Abdul Rahman Rowther. 46 Mad. 136 : 

72 I. C. 2f>7 : 17 L. W. 188 : 

32 M. L. T. (H. C.) 82 : (1922) M. W. N. 845 : 

1923 Mad. 257. 

. . S. H—Might and ought — Alternative 

claims, 

A suit, the question fn which was not in issue 
in a prior suit between the parties cannot be 
barred by res judicata by such prior suit, It is 
not necessary to put forward a claim and also an 
inconsistent claim in the aiternalive in the sauie 
suit {White, C,J. and Tyabji, J.) Dhanapala 
Chetty V. Ananda Chetty. 

13 M. L T 303 : 24 M. L. J. 418 : 181. C. 973 : 

11113/ M. 'W. N, 322. 

-8. 11, Expln. IV —Might and ought — 

Alternative claims. 

If a plaintiff sets up a tHle as a proprietor and 
if he has two alternaie capacities upon which to 
reM such a title he must disclose both these twQ 
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capacities provided that they might and ought to i 
have been made grounds of attack. The question 
as to whether a plaintiff can or cannot bring a 
second suit depends upon whether (1) he could 
have based his former suit upon the same cause 
of action, and (2) whether he ought to have so 
based it. In the first case he can escape from the 
operation of S, 11 and from O- 2, R. 2, if he can 
show that he was, when he instituted the first 
suit, actually unaware of his second cause of 
action. In the second case he can similarly escape 
from the operation of those sections if he can 
show that he could not unite his two causes of 
action in a single suit without inconsistency and 
contusion. Held, that the Court had to determine 
three points— (a) whether the plaintiff in the first 
suit did actually put forward his alleged claim as 
a heir as a basis for his suit, w'hether, if he did 
not, he was unaware at the time that he could also 
claim as an heir, and (c| whether, although he 
knew of this second cause of action as an heir he 
was nevertheless unable to combine it with his 
cause of action as a vendee without inconsistency 

and contusion. (Pipon,J>C.) Akhi Hazragul. 

711, C, 1009. 

_S. 11—Might and ought — Alternative 

claims—Test to determine whether the defence 

ought to have been raised* 

A matter which ought to be raised but which, 
as a matter ot fact, is not raised in a suit cannot 
be decided in specific terms in that suit. But this 
fact cannot be fatal to the plea of res judtc^ia If 
the effect of the decision in a former suit is neces¬ 
sarily inconsistent with the defence that ought to 
have been raised but has not been raised, that de¬ 
fence must be deemed to have been finally decided I 
against the person who ought to have raised it. 
Where it was open to the plaintiffs in their 
defence in the former suit to claim in the alter¬ 
native, that they had a vested right in half the pro¬ 
perty in suit, but they were content to plead a 
partition whereby they became owners of the 
whole and in the result their defence failed and it 
was held that the property belonged to their father. 
Held, that this decision was necessarily in¬ 
consistent with the alternative defence that might 
and ought to have been raised. 13 C.W.N. 5l3 foil. 
(May Oung, A) Maung No v* Maung PoThein. 

1 Rang. 363: 2 Bur. L. J. 109 : 1923 Rang. 239. 

_S. 11, Expln IV—Might and ought— 

Alternative claims—^uit for recovery of land— 
Subsequent suit on different title — Bar, 

The point for determination in the case was 
whether the present suit was res judicata by rea¬ 
son of a former suit. Both the suits were institut¬ 
ed in the same Court between the same parties 
and the subject-matter was the same. In the 
former suit the plaintiff claimed title to three 
pieces of land as having been given fo him by his 
father who at the time of that suit was dead. It 
was held that the gift was not valid. In the pre¬ 
sent suit he sued as the aurasa son of his father 
and mother, claiming a half share in the same 
three pieces of land. Held, that the plaintiff should 
in the loimer suit have made in the alternative 
the claim which he made in the present suit and 
that by reason of his omission to do so the present 


suit was barred by res judicata, (Maung Kin, J,) 
Maung Ba Thaw v. Ma Hnit^ 2 Bur. I, J 84 : 

11 L, B. R. 451 ; 72 I, 0. 14: 1923 Rang. 122. 

- S. 11, Expln. IV— Might and ought — 

Alternative claims-^First suit on contract—Second 
suit for compensation for service —Res judicata. 

In a prior suit plaintiff sought to establish his 
claim on a personal contract with defendant ior 
the supply of boats at an agreed rate. The case was 
decided against him and he brought another suit 
for recovery of the same money as compensation 
for services rendered. Held, that the second suit 
was barred as res judicata. The matter directly 
and substantially in issue in the first suit was 
whether the defendant owed the plaintiff any sum 
on account of the use by him of the plaintiff’s boats. 
The ground in ihe second suit ought to have been 
taken as an alternative in the first suit in the event 
of a direct contract not being proved. (Fox, C. /. 
and Hartnoll, J.) P. L. Christensen v, Sattia. 

161, C. 374 : 6 Bur.L. T. 95. 

Might and ought—Cause of Action. 

-S 11, Expln. IV—Might and ought— Cause 

of action—First suit on pro-note—Subsequent suit 
on original cause of action — Bar, 

The dismissal of a suit on a promissory note is 
a bar to a subsequent suit on the original cause of 
action. Plaintiff’s cause of action is one and in¬ 
divisible and the fact that the transaction was re¬ 
corded in his account book did not give him 

1 another or different cause of action. (Lindsay, /.) 
Mundar Bibi V, BauNath Prasad. 

641. C. 424 : 18 A. 1. J. 81. 

-S. 11, Expln. IV—Might and ought— 

Cause of action —First suit for possession as 
landlord—Second suit as reversioner. 

Plaintiff sued for possession of the suit property 
treating defendant as his tenant. It was dismiss¬ 
ed as the Court found that the relationship of 
landlord and tenant did not subsist. The plain¬ 
tiff again brought the present suit alleging that 
he was a reversioner entitled to the properties. 
Held, that the second suit was m t barred by 
res judicata as the causes of action in the suits 
are different. 8 Mad. 520 foil. Per Sadasiva Aiyar, 
y,—The question whether a plaintiff was bound 
to mention in the first suit all facts which he 
mentioned in a subsequent suit alleging a dif¬ 
ferent cause of action will depend upon the ques¬ 
tion whether it was practicable to have framed 
the first suit by alleging the facts put forward in 
the second suit without the evidence adducible 
' on the two sets ot facts being actually destructive. 
(Sadasiva Aiyar and Spencer, JJ,) MangalatH- 

ammal V. Veerappa Goundan. 

62 I. C. 813 : (1919) M. W. N. 287. 

I 

Might and ought—Constructive res judicata. 
-S. 11, Expln. IV—Might and oughi-^ 

Constructive res judicata— decision. 

The validity of certain conveyances to a regis¬ 
tered company was established in a suit against 
t the company and others by the plaintiff who 
subsequently brought another suit against the 
I same parties for a declaration that the company 
was not duly incorporated and that the property 
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conveyed to it should be transferred to the persons 
"entitled to the same,*' Held^ that the question 
of the validity of the incorporation of the company 
might and ought to have been made a ground of 
attack by plaintiff in such former suit and that 
the subsequent suit for the purpose was barred 
by res judicata. The plaintiff ought to have made 
the objection a ground of attack in the former 
suit because all the lacts on which the •second 
suit was based were known to the plaintiff at the 
time of the former suit. No further evidence 
would have been needed. Nothing was wanting 
but the addition of an issue on the point in the 

former suit* 19 I. C. 234 foil. {Lord Macnau- 

ghton.) Moosa Goolam Ariff v. Ebrahim 
Goolam Ariff. 40 Cal. 1 : 

39 I. A. 237 : 16 C. W. N 937 : 

23 M. L. J* 216 : 16 G, L. J. 642 : 

14 Bom. L. R. 1211 : 12 M. I. T. 449 : 

5 Bur. L. T. 211 : 10 A. L. J. 486 : 

6 L. B. B. 119 ; 16 I.C. 70 : 

(1912) M. W. N. 1097 (P. C.). 

———S. 11— and ought —Constructive 
res judicata— Implied decision — Necessarily 
implied. 

Where a question has been necessarily decided 
in effect though not in express terms between 
the parties to a suit they cannot raise the same 
question as between themselves in any other suit 
in any other form. (Chatlerjee and Duvall JJ.) 

Appurba Krishna Rai v. Ch. Parmanik. 

64 I. C. 962 : 24 C. W, N, 228. 

———S. 11, Bxpln. IV— Might and ought — 
Constructive res judicata. 

The present plaintiffs were defendants in the 
original suit in the sense that they were mem¬ 
bers of the firm; the matter is res judicata if the 
plea now taken could have been taken by their 
respective fathers and grandfathers whose names 
were shown in the plaint. {Le Rosstgnol and 
Harrison, JJ.) Ram Rattan i/, Thk Firm of 
HussUkh Roy. 43 F.L B. 1922 : 69 I. C. 783 : 

1924 Lah. 26. 


8. 11 —Might and ought — Constructive — 
Res Implied decision. 

The plaintiff sued for the property of his 
uncle's son S. The defendant claimed to be the 
adopted son of the plaintiff's uncle and stated 
that S was an imbecile and the factum and valid¬ 
ity of adoption were res judteata as in previous 
suit the plaintiff had alleged that S was an 
imbecile aud denied the factum and validity of 
the adoption and claimed the whole of the pro¬ 
perty of another uncle. The first Court had found 
that S was imbecile and that adoption was not 
proved. On appeal the adoption was held proved 
and opinion wa*i expressed that the question of 
imbecility of S should not have been discussed. 


Heidi that the plaintiff’s present suit was barred 
by res judicata, for in the previous suit the Court 
by deciding in favour of adoption had impliedly 
r^nd that S was an imbecile. {t>hadi Lai and 
a ^Rossignol, JJ.) Onkar Lal 21. Radha Nath. 

36 I. C. 267 : 95 P. L. B. 1916 
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for arriving at conclusions—Boundary Marke 
Act, Ss. 24 and 25^0rder under—Finality of. 

The plea of res judicata is available not only 
as regards final conclusions, but also regarding 
the findings necessary for arriving at conclusions, 
even if they are given on formal issues. A 
decision under S. 25 of the Boundary Marks Act 
as well as its grounds are res judicata between 
the parties. (Wallis, C./.. Ayling and Seshagiri 
lyer^ JJ.) Mu^hammal v. Secy, of State. 

27 M. I. J. 629 : 16 M. L. X. 432 : 

26 I. C. 817 : 39 Mad 1202. 

■ S* 11 —Might and oug/rf— Constructive 

res judicata— Implied decision — Scope. 

The principle of implied decision is not con¬ 
fined to the decree but also applies to issues 
directly and substantially in issue in the previous 
suit. So even though the ms»tter was not essen¬ 
tial to the relief granted or the decree passed, 
siill if it had been put in issue, it must be deemed 
to have been directly and substantially at issue. 
(Wallis, Sundara Iyer, and Sadasiva Iyer, JJ ) 
Bommidi Bayyan Naidu v. Bommidi Surya- 
narayana. 37 Mad. 70: 12 M. L. X. 600 : 

(1913):M. W. N. 1 : 17 I. C, 446 : 

23 M. L. J. 643 (F. B.) 

[On appeal from 35 Mad. 216 : 

21 M. L. J. 344 : 10 I. G. 75 : 10 M. L. X. 533.] 

- 1 —S.ll. Expln. IV—Might and ought — Con* 

stfuciive res judicata— Deposit under Ss, 83 and 
8^ of the T. P. Act — Objections. 

Where the defendant (mortgagor) deposited the 
amount due on the mortgage under S. 83 of the 
T. P. Act and the mortgagee plaintiffs appeared 
in answer to the notice of the deposit sent to 
them under S. 84 of the T.P. Act. the only reason 
ihey gave for refusing to accept it as sufficient 
was that it did not include interest up to the date 
on which they were summoned to appear in 
Court- There was no suggestion that it was not 
the full amount due for principal and interest on 
the date on which the deposit was made. In a 
subsequent suit on the mortgage the plaintiffs 
claimr^d a much larger amount than was deposited 
as due under the mortgage. Held, on the principle 
embodied in S. 11 (Expl. 4) of the C. P, Code the 
plaintiffs could not be heard to say that the 
amount deposited was less than the sum due to 
them on the mortgage on that date. (Hallifax, 
A. J * C.) Keshooram V. Bhangilal. 

67 I G. 324: 1922 Nag. 174. 

-S. 11, Expln. IV— Might and ought — 

Constructive res ‘)\xdiC3X2.-T~Scopc of the rule. 

S. 11, C. P. C., Explanation 4, barred the claim 
so far as the particular village was concerned, 
but the suit was not barred as to the entire 
Taluka, as the entire Taluka was not the subject- 
matter of the previous litigation. (Lindsay,]. C. 
and Stuart, A. J C.) Biseshwar Baksh Singh 
V. Rameshwar Baksh Singh. 

4 0. L. J. 648 : 44 I. 0. 368 : 

21 0. C. 1. 

4 

- S. 11— Might and ought— Constructive 

res judicata— Extraneous issues. 

The refusal of a Court to try extraneous issues 
in a case does not bar a subsequent suit. 41 Cal, 
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69 ; 40 Cal. 29 ; 18 Cal. 647 ; 12 C. W. N. 292. 

7 Mad. 264 ; 20 Cal. 79 (P. C.) ref. The doctrine 
of constructive res jitdicata must not be extended 
beyond the strict limits of S. 11. 24 Cal. 711 ; 

1 C.L.J. 24S , 1 C.L.J. 337, ref. A verdict between 
parties upon one question does not bind them in 
an issue on another, unless the point in issue was 
clearly the same in bO'h ca^es. The two ques¬ 
tions should not simply he allied but should be 
identical. (1844) 13 M. and W. 137 ; 25 T. L. R. 
291, ref. (Roe ciitd Jwala Prasacl^ JJ ) Tafazel 
Husain V. Hika Lal Sahu. 361. C. 650. 

Might and Ought—Defences. 

-S. 11, Expln. IVMight and ought-- 

Defences — Ejectment—Plea of mortgage. 

B was the owner of a village which passed on 
his death to his widow who continued in posses¬ 
sion till her deatn in 1887. Her husband’s 
brother's son R took possession as the next 
reversioner and borrowed money on tne security 
of the property to pay off the widow’s debts from 
the plaintiff. After the widow’s death the delend- 
ant, who is the Rajah of Basti. brought a suit 
against the reversioner and the other translerees 
including the plaintiff, for possession of the 
entire property. The present piaintirf set up a 
claim as mortgagee but the suit was decreed. 
The plaintiff brought this suit for sale upon tne 
mortgage executed to him by the reversioners 
against the Rajah on the ground that the Rajah 
took the village subject to a charge in his favour 
and that he was estopped from denying his mort¬ 
gage. Held, that the plaintiff ought to have 
raised the question of estoppel in the previous 
suit brought by the Rajah and the present claim 
was barred by res judicata. (Viscount Haldane.) 
Nageshar Prasad Panue v. Raja Narain Sing, 

3 L W. 454 : 20 C. W. N 265 
31 L C. 673 : (1916) 1 M. W. N. 142 (P, C.) 

--S. 11 Expln. IV—Might ought- 

■^Defences- Mortgage fr^m an ostensible owner 
--Plea of estoppel not raised by a mortgagee- 
Suit by mortgagee. 

R mortgaged the property in dispute to N. P 
brought a suit against Rand N for possession in 
which P.’s title was denied. P, however, got 
a decree for possession. N then on the strength of 
his mortgage brought this suit for sale ot the 
property and pleaded that P was estopped from 
denying iiis tide as mortgagee. Held, that N 
could set up this plea in the lormer suit and the 
decision in that suit therefore operated as res 
judicata, (Stanley, C. J, and Banerjee, J,) 

PATESHRI PARTAB NAKAIN SlNGH V. NaGESHAR 

Prasad. 10 I* C. 961 : 8 A. L. J, 358. 

S. 11— Might and ought — Defences— 
Plea of easement 

Where in a suit for declaration of title to certain 
land and for demolition of an osara built thereon 
by defendant, the defendant only pleaded that 
the osara was built with the plaintiff s consent 
and does not raise a plea of right of way by ease¬ 
ment thereto ; he is debarred irom instituting a 
iresh suit therefor. (Banerji^ J.) Arthur Bar¬ 
ber V. Badri Rai. 9 I C. 813. 

-S. 11 — Might and ought — Defences— 
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Defences. 

A defendant who had been impleaded in a suit 
for declaration and possession on the ground that 
he had purchased a portion thereof is not bound 
to put forward therein a plea of under-tenancy 
with respect to the holding. {CoxQ, J ) Fazar 
Paramanik %. Urman Bibi. 9I.C. 586. 


S. 11, VtTioXu.lV-^Might and ought — De- 


fences-wSuit by transferee from widow /or re 
demption—Mortgagee's plea^of reversionary right 
overruled for not raising it in first Court — Subse¬ 
quent suit after widow's death by mortgagee 
claiming reversionary tide. 

Where a plea of reversionary right by a mort¬ 
gagee in a redemption suit by the transferee from 
a widow was overruled on the ground that it was 
not raised in the first Court, a subsequent suit by 
the mortgagee after the widow's death claiming 
reversionary title is not barred by res judicata 
as tee previous suit did not finally decide that the 
latter was not the reversionary beir. Ex. IV of 
S. 11, C P. C., does not apply as the moitgagee 
could not have resisted the suit for redemption 
during the widow’s hietime. (Shah Din and 
Chevis, JJ ) Nihal Singh v. Hira. 

87 P. R. 1913 : 82 P. L. R. 1913 : 
18 I. C. 787 :91 P. W. R. 1913. 

I 

S. 11, Expln. IV—Might and ought—De- 


fences—Part payment to vendor's agent not ple¬ 
aded. 

The plff. in a previous suit by deft, for the price 
.of jewels sMdto him did not plead part payment 
of the price made to deft. No. 2 agent of deft. No. 1 
Plff. then sued the defendants Nos. 1 and 2 for 
recovery of the amount paid by him previous to 
the decree. The suit against principal was 
barred. Held, the High Court could pass a 
decree against the agent although the plaintiff did 
not ask for a revision of the order of the lower 
Court dismissing the suit against the agent,* 13 
I.C 649 : Dist. (Srinivasa Iyengar, J) SREEKA- 
KULAM KaMIAH SETTI V, KaPULOORU ChINNIAH. 

33 I. C. 623. 


■S. 11—Might and ought—Defences—Suit 


Qt^gund of defence, 


t 

I 


on agreement for arrears of maintenance—Second 
suit—Plaintiff not entitled to rely on events prior 
to former suit—Subsequent events. 

Plaintiff agreed to give maintenance to defend¬ 
ant in consideration of her executing a will be¬ 
queathing all her moveable property to him after 
her death. Defendant sued in 1907 for two years’ 
payment due to her under the agreement and ob¬ 
tained a decree. Then the plaintiff sued for a 
declaration that there was a failure of considera¬ 
tion and the agreenfient could not be enlorced 
against him Held, that plaintiff could not rely 
oa events prior to the suit of 1907 *o avoid the 
agreement as he was bound to put forward in 
that suit ail pleas which would entitle him to get 
the Court to hold that the agreement was not en¬ 
forceable against him. The fact that the defend¬ 
ant made false complaints to Police of loss of 
some properties included in the will and also 
concealed some of them in a third person’s house, 
subsequent to the suit disclosed no cause of action 
to avoid the agreement and that the allegation of 
nere intention on her part to defeat the bequests 
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was not sufficient. {Sundara Atyar, /.) in re 
Atyam Vbnkiah. 15 I. c 186 : 

(1912) M. W. N, 182. 

S. 11, Ezpln. 4 —Might and ought — Dc- 
fences—Matter which might have been made a 
ground of defence, if res judicata—Ca«stf of action 
in two suits — identity, if necessary. 

A matter which might have been made*a ground 
oi defence in a former suit may be res judicata 
in a subsequent suit even though it has not been 
actually decided there. Identity of causes ot action 
in the two suits is not a condition requisite lor 
the application of the doctrine of res judicata. 
KChamier, J. C.) Nawazish Ahmad v. Murtaza 

Husain. 111 . c. 346 : 14 o. c. 117. 

—S, 11, Expln. IV— Might and ought — 
Defences—Omission to plead title tn defence. 

S the mortgagee brought a suit for sale against 
M the mortgagor and her son B alleging that M 
had gifted the property to B. It was found that M 
was the absolute owner of the property and a 
decree lor sale was passed, and the property was 
sold. B brought a suit for possession after M’s 
death alleging that she had only a lile interest 
and so the auction purchaser bought only a life 
interest. Held, that B’s suit was barred by the 
rule of res judicata as he ought to have raised 
that plea in the first suit. A plaintiff and a defend¬ 
ant are both bound to take every possible plea 
in support of his action or defence as the case 
may be. (Evans and Piggott, A, J. Cs.) Girza 
Lal V. Brij Bhukhan. 10 I. C. 29. 

———S. 11, Expln. IV--Might and ought — 
Defences — Ownership of water — Jus tertii— Suit 
for levy of tax —Ex paite decree^ 

The allegation that the water-course belonged 
to the Government and not to the plaintih was a 
matter which might and ought to have been made 
a ground of defence in a former suit by the plain¬ 
tiff for recovery of water-tax from the defendant 
and the judgment in that suit operated as res 
judicata, as it he’d that the water-course was the 
plaintiff’s property and that the defendants had no 
right to take water from it. The decree in the 
prior suit though c* was a bar. \Fawcett. 

J.C. and Crouch, A^ J-C.) Gobind Rxidv. Sab- 
GHaTULLah. 27 I. c. 999 : 8 S. L. B. 218. 

Might and Ought—Execution Sale. 

--S, 11, Expln, IV — Might and ought— 

Execution sale— Application to set aside — Dis¬ 
missal of—Subsequent suit on fresh grounds — 
Bar. 

In a proceeding to set aside an execution sale the 
applicants set up that the person whose property 
was purported to have been sold and wuose legal 
representatives they were, had died before the 
decree and did not put forward the case upon 
which they later on sued to set aside the sale, viz.^ 
that the judgment-debtor died after the deciee 
but before attachment. Held, that the suit was 
tarred by the rule oi res judicata, {Richardson 
Bnda^ //.) JAGADISH BHATACHARJt!;E V. 
fiAUA GOUNpARl DaSYA. 23 C. W. N. 608 : 

811. G. 972 : 29 C. L. J. 411. 



Might and Ought—Grounds of attack. 

-S. 11, Expln. IV —Might and ought^ 

Grounds of attack — Test. 

The lest, whereby to determine whether it 
ought to have been matter of attack is this : are 
the matters so dissimilar that their union might 
lead to confusion t Where the plaintiff might 
have, in the former suit, put in the claim, that he 
made in the subsequent suit as an alternative 
claim, and if be did so, there would have been 
no confusion, and all questions relating to his title 
in the property would have been completely and 
finally determined. Held, he ought to have made 
the claim that he made in the subsequent suit as 
a ground of attack in the former suit, and for 
this reason, the subsequent suit must be held to 
be res judicata. Where rljintiff c aims title to the 
certain property, in proving his title to that pro¬ 
perty he ought to put forward all means of attack 
in his armoury. S. 11 omits all references to the 
cause of action. A plaintiff's cause of action is a 
very different thing from his title; the one being 
somethiug done contrary to a persons interest 
which obliges him to seek the aid of the Court, 
the other the proof that that something affords 
him a valid ground for relief. (1892) I L, R. 20 
C. 79 (1900) I. L. R. 25 Bom. 189 F. (Maung 
Kin, J.\ Maung Thaw v. Ma Hnit, 

1 Bur. I. J. 34 : 72 I. C. 14 : 1923 Rang. 122. 


-S. 11—Expln, IV— Might and ought — 

Grounds of attack. 

'Matters which are substantially and directly in 
issue in the suit or which might and ought to 
have been made a ground of attack or defence in 
the suit cannot be allowed to be raised in execu¬ 
tion proceedings. {Campbell, J.) Mir Kwan v. 
ShaRFU. 5 L. L j. 163: 74 I. C. 577: 

1923 Lah. 560- 

• A 

Mieht and Ought—Knowledge of facts. 

-S. 11, Expln. IV aad 0. 2, R. 2— Might 

and ought —Knowledge of title— Essential, 

A subsequent suit based on a claim cf title, 
which the plaintiff, owing to want of knowledge 
of it, could not put forth as a ground of attack in 
a prior suit, is not barred under Expl. IV of S. 11, 
C. P. C. and under O. 2, R. 2. {Quaere :—Is 
a plaintiff suing to recover possession of property 
obliged to show all his titles regarding it. {Ratti- 
gan, J.) Aishan v. Muhammad Din. 

37 1. C. 119:94 P: R. 1916. 

-S. 11, Expln, IV— Might and ought — 

Knowledge of facts. 

Explanation IV of S 11 of the C. P. C, only 
applies when the claim was made during the 
previous proceedings within the knowledge of 
the person making it. (Shaw, J. C.) Nga Po 
Tun V. Mi Thet Pon. 10 I. C. 991: 

(1910) 1 V. B. R. 66. 


Might and Ought—Mesne Profitn 
S. 11 —Might and ought—Mesne profits 


—Suit for possessto-^ and future profits — Subse¬ 
quent suit for mesne profits—No bar. 

Where in a prior suit for possession and fu¬ 
ture mesne profits the Court did not purport to 
decide the question of future mesne profits a 
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subsequent suit for mesne profits pendente lite is 
not barred. (Richards^ C. /. cind Banfieyji% /.) 
ISHAG Khan v. Rustum Ali Khan. 

16 A. L. J. 182: 44 I. C. 88: 40 All. 292. 

S. ll--Expln. V and 0. XX. R. 12. 


Might and ought—Mesne i>rofits. 

The Court is empowered to order mesne pro¬ 
fits under O. 20 R. 12, C. P. C. Hence the plain¬ 
tiff is entitled to claim them in the case of parti¬ 
tion and possession. When on such claim being 
made the decree is silent as to the claim of fu¬ 
ture mesne profits it will be taken to have been 
refused and a separate suit will be barred by the 
Explanation V to S. 11 of the Code. {Macleod, CJ, 
and Heaton, J.) Atmaram Bhaskar 2^. Parsh- 

RAM Ballal, 22 Bom. L. R. 982 : 58 I. C. 419: 

44 B. 954. 

-S n—Might and ought—Mesne profits 


C. P. CODE (V OF 1908). S, 11—Might and Ought. 
Mortgage suit. 

An alienee from the plaintiff pending a suit by 
him for mesne profits cannot aHer the suit is 
decided against the plaintiff sue for the recovery 
of the land from the same defendant as he will be 
barred by res judicata, (Sadasiva Iyer and Tyabjt 

JJ.) Talari Kavoli Nagadu v, Visvanathan 

Pedda Govindappa. 1 I. W. 587 : 25 C. 133 : 

16 M. L. T 158. 

-S. 11—Might and ought—Mesne profits 


— Future, 

“Relief*’ is one which has accrued at the date 
of suit. Therefore suit for mesne profits from the 
date of suit to the date of delivery of possession 
is not barred by a previous decision awarding 
past mesne profits in a suit for possession, and 
past and future mesne profits but being silent as 
lo future profits. {Wallis^C.J, Ayling and Ku- 
maraswami Sastti, JJ.) Doraisami Aiyar v, 
SUBRAMANIA Aiyar. 41 Mad. 188: 

22 M. I. T. 484: 33 M. L, J. 699: 6 L. W. 784 : 

42 I. C. 929; (1917) M. W. N. 847 (F. BJ 

S, 11, Ezpln IV—Might and ought 


—Suit for past and ftUure mesne profits—Decree 

silent as to latter—Fresh suit^ 

When the decree in a previous suit for posses¬ 
sion and past and future mesne profits is silent 
about future mesne profits a fresh suit for future 
mesne profits is not barred by res judicata by the 
mere omission of the Court to adjudicate upon 
the claim as to future mesne profits in the pre¬ 
vious suit (Me Coll, A. J. C.) Mi Sau v. Nga. 
MEIK. 311. C. 103 : '1915) II U. B. E. 81. 


Might and Ought—Mortgage Suit. 

S,ll Expln. IV—Might and ought—Mart- 


Mesne profits—Suit under S. 9 of the Sp, Rel. Act. 

Plaintiffs having been forcibly dispossessed by 
defendants filed a suit under S- 9 of the Sp. Ref, 
Act for possession with crops or their value and 
the decree in that suit awarded them only the 
possession of lands. The plffs. subsequent to 
their getting possession of the lands filed a suit 
for mesne profits for 8 years including the one in 
which the suit was instituted alleging that as they 
got possession after the cultivation season they 
could not get any profits for that year. Held, that 
the second suit was not barred by the provisions 
of S. 11 or O. 2, R 2 of the C. P. Code. 24 All 
501: 25 Cal. 803: 15 M. L. J. 462, foil 24 M. 491, 
dist. (Sadasiva Iyer and Hannay, JJ ) Thavasi 
V, ARUMUGAM. 30 M. L. J, 326: 2 L. W. 157: 

28 I. C, 1 : (1915) M. W, N. 170. 

S. 11 —Might and ought—Mesne profits 
—Future profits not granted in a decree — Suit 
for recovery barred. 

A subsequent suit for fu'ure mesne profits not 
allowed by a decree in a previous suit for pos¬ 
session and future mesne profits is barred. A 
plea that a part of them should not be allowed 
was taken in lower Court; on appeal the plea that 
the whole of them should not be allow-ed was 
taken and accordingly the whole suit was 
dismissed. (Ayling and Hannay, JJ.) Rama- 
sami Iyer v. Srirangaraja Iyengar. 

2 L. W. 8 : 26 I. C. 622 : 

[Overruled. 41 Mad. 188 : 

83 M. L. J. 699: (1917) M. W. N 847: 6 L. W. 784: 

42 I. C. 929 : 22 M. I. T. 484 (F, B. 

-—S 11—Might and ought—Mesne profits 

Alienee from plaintiff pending suit. 


gage suit—Prior mortgagee—Impleaded in suit 
on puisne mortgage,—If bound to set up his prior 
mortgage in defence. 

A prior mortgagee who is impleaded in a suit 
on a subsequent mortgage, but whose mortgage 
is not impugned has a paramount title outside 
the controversy of the suit and is not bound to set 
up his mortgage as a defence within the meaning 
of Expl. IV of S. 11 of the Code. (SrV Lawrence 
Jenkins.) Radha Kishun v. Khurshed Hussain 

47 Cal. P62: 47 I. A. 11: 38 M. L. J. 424: 
11 L. W. 518: 25 C. W, N 417: 22 Bom. L. R. 567: 

55 I C. 959: (1920) M. W. N. 308 (P. C.) 

S. 11, Expln. IV-Might and ought -Mort¬ 


gage suit—Omission to put forward claim tn 
suit by puisne mortgagee — Bar — T. P. Act, S. 85- 
Where a prior moctgagee is impleaded as a 
party to a suit by a puisne mortgagee and the 
former fails to set up his own mortgage and 
claim priority and a decree for sale follows in 
pursuance of which the p''operties are sold, nei¬ 
ther the prior mortgagee nor his assignees (by 
subrogation) could thereafter enforce the claim 
under the prior mortgage. The claim in respect 
of the prior mortgage would be barred under 
S. 11, Expl. IV, C. P. Code, (Sir John Edge,) 
Mahomed Ibrahim Hossein Khan v. Ambika 
Pershad Singh. 39 Cal. 527: 39 I. A. 68 

11 M.L T. 265 : 9 A.L.J. 332 : 14 Bom. L.B 280 
16 C.W.N 505 : 15 C.L J. 411 ; 22 M.L.J, 468 
14 I C. 496 : (1912) M. Vt, N. 367 (P.C.) 

-S. 11, Expln. IV—Might aud ought— 

Mortgage suit—Mortgage by condi'i^nal sale 
followed by simple mortgage—Suit on simple mort¬ 
gage and purchase of portion of equity of redemp¬ 
tion—Suit to enforce conditional sale for full 
amount — Subsequent suit for declaration of 
ownership of property purchased in execution. 

Plaintiff held two mortgages one by condi¬ 
tional sale and the other a simple mortgage. In 
execution of a decree on the latter mortgage he 
purchased the equity of redemption in respect of 
a portion of the properties forming subject of the 
conditional sale. The plaintiff subsequently sued 
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to enforce the conditional sile for the full 
amount and the mortgagor paid up the amount. 
He then sued for declaration of title as regards 
the property purchased in execution. Held, that 
as plaintiff had deliberately agreed to return the 
property free from all incumbrances on being 
paid a certain sum and as that sum had been 
paid the suit was barred by equitable estoppel. 
It would not make any difference even if the 
defendant was in a position to know that the 
plaintiff had a title under which he could have 
retained full proprietary rights over a portion of 
the property concerned. (Stuart and Ryves, JJ,) 
XAJA Rattan Sen Singh v, Tripathi Ugar- 
NATH. 1 U. P. L. R. (H. C.) 130; 62 I. C. 690: 

17 A. L. J. 988. 

—-Ss. 11 and 47— Mi^ht and ought—Mart- 
^age suit—Omission to plead prior mortg'^gee and 
get relief — Res judicata. 

In a suit by a puisne mortgagee against an 
auction purchaser of the equity of redemption the 
latter set up a prior mortgagee right as a shield. 
The preliminary decree gave priority to the auc¬ 
tion purchaser in respect of his claim, but the 
Bnal decree as well as the execution sale that 
followed did not mention or provide for his 
rights as prior mortgagee. The puisne moit- 
gagee purchased the property and got possession. 
Held^ that the auction purchaser couH not sue 
upon his prior mortgagee rights in a fresh suit. 
(Tudball and Raoof, JJ.) Motiram v. Bankilal. 

47 I. C. 954 : 16 A. L. J. 685. 

. S. 11. Expln. IV— Might and ought— 

Mortgage decree*~Sale in execution of mortgagor's 
claim as proprietor—Revenue Court — Mutation — 
Rejection—‘If mortgagor can plead non-saleable 
interest 

Where in execution of a decree on a mortgage 
of an interest in land admittedly proprietary, the 
plaintiff purchased it and applied for mutation 
which was rejected by the Revenue Court, and the 
plaintiff brought a suit for possession against the 
defendant (the original mortgagor.) Held, that 
the defendant's plea that his interest in the land 
was only a non-transferable occupancy right, 
which plea was not raised in the mortgage suit, 
could not be sustained in the present suit. {Tud¬ 
ball and Raoof, JJ.) Deodatt Singh v. Ram 
Charritar Jati. 46 I. C, 897 ; 16 A. L. J, 667. 

-—S, 11—Expln,. IV— Might and ought — 

Mortgage suits. 

A subsequent mortgagee claimi'^g title as owner 
of a portion in a prior inortgage suit may set up 
his title in a separate suit as the question cannot 
be raised in the former suit. 35 I. C. 294 rel, on. 
(Banerji and Raoof, JJ,) Gobardhan v. Manna 
Lal. 16 A. L. J. 689 : 46 I.C. 659 : 40 All. 684. 

- S. 11—Expln. IV— Might and ought — 

Mortgage suit —Rights of — Mortgagee. 

A mortgagee was under his mortgage entitled 
to possession of the mortgaged properties and 
sued for possession; bis suit was dismissed on th^ 
ground that the properties were not transferable 
und^r the sanad under which they were granted 
to the mortgagor; he was however given a 
momy^decree. In execution of that decree he 
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attached other properties of the mortgagor 
obtained by him under the same sanad under 
which he obtained the mortgaged properties. The 
mortgagor objected on the ground that under the 
sanad the properties were not transferable and 
pleaded that the matter was tes judicata by rea¬ 
son of the decision in the suit. Held, overruling 
the plea, (hat so long as the mortgagee did not 
suek to avoid the operation of the prior decree by 
attempting to sell the mortgaged properties, he 
was entitled to ask for an adjudication on the 
question whether, under the terms of the sanad, 
the properties sought to be attached were inalien¬ 
able though, his plea could only be supplied by 
arguments to prove that the prior decision was 
erroneous. {Piggott and Raftejue, JJd Ram 
Nandan Dhar Dube v. Kaniz Fatima Bibi, 

16 A. L. J. 369 : 39 I. C 902 : 39 All. 379. 

-S. 11 —Might and ought—Mortgage suit 

—Prior mortgagee party to suit on subsequent 
mortgage—Not pleading his mortgage — Effect. 

The tact that in a previous suit on a subsequent 
mortgage, a prior mortgagee was made a party, 
but did not plead or prove his debt, does not 
debar him from bringing a suit on his mortgage. 
(Kfiox and Rafiqne, JJ.) Ajodhya Pandey v, 
Inayatullah. 11 A. L. J. 67 : 18 I. C. 21 : 

35 All. 111. 

-8. 11 —Might and ought—Mortgage suit 

—Prior mortgagee not setting up priority in pre¬ 
vious suit. 

Where in a suit for sale by the puisne mort¬ 
gagee the prior mortgagee though a party to the 
suit did not set up his priority and where the sale 
sought was not alleged to be subject to the first 
mortgage, held, that he could not subsequently 
set up his priority. 39 Cal. 527, rel. (Karamat 
Hussain and Tudball, JJ,) Gajadhar Teli v. 
Mt. BhaGwanta. 10 A. L. J. 244 : 

161. 0. 8 : 34 AU. 599. 

-S- 11 —Might and ought — Mortgage — 

Thtee mortgages in favour of same person—Mort¬ 
gage decree on one mortgage subject to charge — 
Mortgagee auction purchaser-Smi by mortgagor's 
sons—Mortgagee not setting up his mortgage— 
Subsequent suit on those mortgages—Whether 
barred. 

Where a person holds three mortgages in his 
favour, on the basis of one of which he obtained 
a decree subject to a charge created by <he other 
mortgages and in execution himself purchased the 
property but subsequently the sons of the mort¬ 
gagor sued to set aside the sale to the extent of 
their shares, the failure of the mortgagee to set 
up hts other two mortgafies as a defence is a bar 
to a subsequent suit by him on the same. (Knox 
and Piggott, JJ,) Gokul Chand v. Ganoa 
Bakhsh. 11 I. C, 267 : 8 A. L. J. 936. 

- 8. 11, Expln. IV— Might and ought — 

Mortgage suit. 

A, B and C mortgaged with possession their 
property to R. Subsequently B and C mortgaged 
their 2/3 share again to S. S brought a suit on his 
mortgage, to which R was made a party. S 
redeemed R’s mortgage fully and caused 2/3 
share belongingito B and C to be sold. He made 
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no prayer in his plaint for possession of the 1/3 
share, tield^ that a subsequent suit for posses¬ 
sion of 1 (3 share was barred, the question being 
res judicata as S ought to have prayed for posses¬ 
sion of If3 share in his first suit, since the law at 
the time of the previous suit required a prior 
mortgagee to be made a party. (Karamai 
Hussaifit /.) Bhura v . Ghura. 

10 1. C. 925 : 8 A. L. J. 2^2. 

--S. Xl—Might and ought — Mortgage suit 

—Prior and subsequent mortgages —Swr£5 on. 

A suit on a prior mortgage in which the subse¬ 
quent mortgagee also is impleaded does not bar a 
second suit by the subsequent mortgagee, for the 
subsequent mortgagee though a defendant in the 
previous suit cannot resist the prior mortgagee’s 
claim by setting up his own mortgage rights, 
[SiajtUy, C J. and Banerji, J.) Shiam Sunder 
LAL V. H4RNARAYAN. 9 I. C. 158. 

-S, W--’ Might and ought — Mortgage 

suit—Void mortgage—Mortgage of unrecogniztd 
sub-division oj a bhzgSecond suit to recover 
mortgage money. 

In 1896, K (lather of defendants Nos, 1 and 2) 
moitgaged to R (predecessor-in-title of defend¬ 
ant No. 3) an unrecognized share ot a bhag stipu¬ 
lating that after 11 years the mortgage money was 
to be paid on demand either out ot property or by 
the mortgagor or his heirs personally, R took 
possession of land; but his rights under the 
mortgage were purchased by the plaintiff at a 
Court sale. The plaintifi sued in 1910 the defend- 
ants for possession of the property. The suit 
was dismissed on the ground that the mortgage 
was illegal In 1911, he filed the present suit to 
recover Rs. 788-7-0 from the estate of the deceased 
mortgagor or, in the alternative to recover a small¬ 
er sum from the holder of a decree against the 
lepresentacive of the deceased mortgagee. The 
claim was resisted on the ground that it was 
barred by limitation and construct iveVes judicata, 
Heldt that the claim was not barred by res 
judicata for (IJ the claim for possession was not 
a claim on the mortgage but a claim by purchase 
by the plaintiff of the mortgagee’s rights ; and (2) 
at the time of the suit of 1910 his right according 
to the terms of the mortgage deed had not matured 
as no demand was made since the expiry of 
the eleven years mentioned in the deed. (Scott. 
C. Js and Heaton, Bai Diwali v. Umedbhai, 
18 Bom. L. R. 773 : 36 I. C 564 : 40 Bom. 614. 

--S. 11, Expln, lyi—Might and ought — 

Mortgage suit—Suit on later [mortgage reserving 

first—Fresh suit barred. 

Where a mortgagee having two mortgages of 
different dates upon the same property sues upon 
the mortgage ot later date first and has the pro¬ 
perty sold without reference to the prior mortgage 
he cannot afterwards bring a separate suit on the 
prior mortgage. (Beaman and Hayward, JJ,) 
Dhonda Ramachandra Kulkarni V. Bhikoji 
Gopal. 17 Bom. L. R. 144 : 

27 I. G. 1008 : 39 Bom, 138. 

-—S. 11— Might and ought—Mortgage suit 

— Preliminary decree—Mortgagor not redeem- 
ing — No final decree — Subsequent suit — No bar. 


C. P. CODE (V OF 1908), S 11—Might and Ought. 

Mortgage suit. 

If a mortgagee does not apply in a foreclosure 
suit for a decree absolute he does not get rid of 
the relationship of mortgagor and mortgagee. 
Therefore a mortgagor or his representative who 
tails to redeem the mortgage within the six 
months’ time is not barred by reason of S. 47, 
C.P.C., from filing a fresh suit for redemption nor 
is his suit barred by S. 10, C.P.C., but he cannot 
go behind the decree amount in the prior suit for 
foreclosure by the mortgagee; Obiter-.^ A 
dismissal for default of a mortgagor’s suit for 
redemption, does not bar the bringing of a fresh 
redemption suit by him. (Sco/f, C. J. and 
Beaman, J,) Rama Tulsa Mahar v. Bhagchand 
Motiram. 39 Bom. 41 : 27 1. C. 249 : 

16 Bom. L. R. 687. 

-S. 11, Expln. JV— Might and ought — 

Mortgage suit—Pita of paramount title not set 
up - Effect. 

Where the defendant in a mortgage suit had a 
double capacity, >. c., purchaser of equity of re¬ 
demption and also settlement holder of a non- 
transferable occupancy holding, but he failed to 
set up the defence that the mortgage could not 
be enforced against the property in his hands, he 
will afterwards be barred by res judicata, A 
question of paramount title can be enquired into 
in a mortgage suit in certain cases. (Mookerjee 
and Choizner, JJ.) Srimanta Seal Bindu- 
BASiNi Dasi. 38 C. L, J. 183 : 

76 1. C. 517 : 1924 Gal. 138. 

--S. 11 -Might and ought—Mortgage by ^ 

some members of Joint Hindu family—Suit to 
enforce security—N on-executants —Res-judicata 
constructive—Suit for recovery of m'^rtgaged 
property-Enquiry into invalidity of the mortgage 
as regards non executant not barred. 

Though the validity of the mortgage as against 
a non-executant of it cannot properly be raised 
and determined in a suit to enforce the security 
in spite of such person having been impleaded as 
representative oi a deceased executant, yet the 
question can be raised in a subsequent suit for 
recovery of the mortgaged property and an 
enquiry into the same is not barred by the doctrine 
of constructive res judicata on the ground that it 
was not pressed at the trial of the mortgage suit. 
33 Cal. 425 and 11C. W. N. 284 relied on. 
(Mookerjee and Roe, JJ,) GirJA Kanta Ghak- 
krabarty V. Momin Chandra acharjiya. 

23 C. L. J. 587 : 36 I. C. 294 : 20 C. W. N. 675, 

-S. 11 — Might and ought—Mortgage 

suit by prior mortgagee—Notice to subsequent 
mortgagee—Failure of subsequent mortgagee to 
appear or set up priority, 

A subsequent mortgagee who has been made 
party to a suit on a prior mortgage but who has 
failed to appear, cannot afterwards raise the 
plea that he had paid off a prior lien and was 
therefore in the position of a prior mortgagee 
39 Cal. 572 (P.C.) foil. The test in all such cases 
is. was the defendant impleaded as puisne mort¬ 
gagee and therefore, a necessary party; if he was, 
he is bound to set up his prior mortgage as well 
as his subsequent mortgage. 26 I. C. 673 ref. 
(Holmwood and Walmsley, JJ*) Hankar Rai v. 

Kamta Proshan Sahu, 

29 I. C. 876 ; 19 0. W. N. 947. 


1D09 


CIVIL DIGEST, 1911—1923. 


1010 


C, P. CODE (V OP 190B), S. 11—Might and Ought. 
Mortgage suit. 

S. 11, Expln. IV—Might and ought- 


C. P. CODE (V OP 1908), 8. 11—Might and Ought. 
Mortgage suit. 

■S. 11—Might and ought—Mortgage suit 

• m • ^ _- X ^ ^ ^ ^ ^ 


Mortgage suit — Priority. 

A prior mortgagee obtained an caj parte decree 
OR his mortgage and purchased the property 
himself in Court auction, and subsequently a 
subsequent mortgagee sued on his mortgage 
impleading the prior mortgagee purchaser as 
party and the latter did not therein set up his 
priority and a decree was passed in favour oi the 
subsequent mortgagee. Subsequent to this decree, 
the decree on the prior mortgage was set aside 
and the suit re-opened under O. 9, K. 13, C. P. C. 
Held, that the right ot the prior mortgagee to set 
up his right of priority was barred by S. 11, Expl. 
IV of the Code. (Teunon, 7.) Rajendra Kumar 
Ghose V. Adinadi. 26 I. C. 860. 

.g ii—.Might and ought—Mortgage suit 


Suit by second mortgagee impleading first- 
Non-appearance of first—Decree for sale ex 
pane —Second mortgagee purchaser in execution 
—Previous decree by first mortgagee not implea¬ 
ded—First mortgagee purchasing in execution. 

Where in a suit on the second mortgage, the 
first mortgagee veas made a party and owing to 
the non-appearance of the latter, a decree foi sale 
was passed ex parte and as to the prayer for an 
account as to the sum due to him, no order was 
passed, held, (1) the Court never intended to say 
that the mere absence of the firs* mortgagee 
would never give a priority to the second mort- 
sagee. 35 All. HI foil ; 31 Cal. 4‘2adist. The fact 
that in a previous suit by the first mortgagee 
the second mortgagee was not n^ade a party does 
not mean that the second mortgagee would get 
the benefit ot the 6rst mortgage by reason of the 
doctrine of merger. Nothing was decided iu the 
former suit with reference to first mortgagee s 
encumbrance and so ih^re was no res judicata. 
(Fletcher and Richardson, 77.) MahirUddin 

MANDALt. INDKA KUMARi DASI. 

24 I. C. 42 : 18 C. W. N. 1013. 
Ss. 11, Expln. IV, and 47 — Might 


Suit against mortgagor, only having mortgagee 
rightsSubseijucrit suit against owner—If lies. 

A mortgagor morigaged only the mortgagee’s 
interest in certain lands. The mortgagee first 
brought a suit against the mortgagor only but not 
the owner oi the property. Held, he could not 
bring a second suit against the owner of the 
property under S, 11 of the Code. (Wallis and 
Seshagiri Aiyar, 77.) Numbekumal Chetty v. 

Raghavachariar. 71 I. C. 391 (2): 

14 L. W. 663, 

■S. 11, Expln. IN—Might and ought— 


Mortgage suit—Representatives of mortgagor 
Onfisston to set up non-liability—Subsequent suit 
for declaration. 

Where in a suit on a mortgage, persons who 
were not parties to the mortgage were put on 
record not merely as the representatives of the 
mortgagor but also liable in their personal 
caoacity as well but did not plead that their 
shares were not properly mortgaged and should 
be exonerated and subsequently brought a suit 
for a declaration that their perso^^al rights were 
not affected by the previous mortgage decree. 
Held they were dis^^ntitled ixom setting up the 
plea in a separate suit, because failure to do so 
constitutes the matter res judicata. 20 C. W. N. 
675 dist. (Spencer and Krishnan, 77.) Rangai 
Goundan V. Venkattammal. 55 I. C. 30. 

S 11 Explu. IV—Might and ought 


and ought—Mortgage suit—Sale pursuant to 
prior mortgage—Rejection of an application by 
party to reserve his rights under hypothecation 

bond. 

The plaintiff had deposited Rs. 4,500 to release 
from a Court sale, held under a previous mort¬ 
gage, the property included in his hypothecation 
bond. His application to reserve his rights there¬ 
under had been rejected but he preferred no 
appeal. He instituted a suit later on for the 
recovery of the same. Held, there was no bar to 
the suit either under S. 11 or S. 47. S. 47 does not 
apply because the question raised in the suit can¬ 
not be said to relate to the execution, discharge 
or satisfaction of a decree. S. 11 (Expln. IV) does 
not apply because in the previous suit on a prior 
mortgage, all that the present plaintiff as defend¬ 
ants in that suit, could have done was to bring 
to the notice of the Court his own hypothecation 
bond and this was done ; no further 

have been asked for ^4 

guished, (Abdul Raoof and Abdul Qadtr, 77.) 

RAHIM-VP-D.N SHAFQAT UlLAH.^ 

VOL. 1—64 


Mortgage suit—Puisne mortgagee impleaded as 
defendant in suit by prior mortgagee—Subsequent 

suit. .. 

Where in a suit by a prior mortgagee the 

puisne mortgagee is also impleaded as party and 
a decree is passed directing the sale of the pro¬ 
perty and the payment of any surplus proceeds 
to the mortgagor, the puisne mortgagee is not 
debarred fiom enforcing his mortgage in a 
subsequent suit, by the fact that he omitted to 
brin<^ the property to sale in the prior mortgagee s 
suit 42 Mad. 90 foil. ; 24 AH. 429 (P. C.) expl.; 40 
All. 407 (P. C.) dist. (Ayling and KrtsHnan, 77.) 
Brahmandam Venkata Lakshmi Narayan Row 

V. Allamaneni Venkayya. 

49 I. C. 466 : (1918) M. W. N. 902. 

Ss. 11, Expln. IV, and ^1—Might and 
ought— Mortgage suitSuit for sale by prior mort¬ 
gagee against ^nortgagor and puisne mortgagee 
— Rights of puisne mortgagee—Fresh suit by 
him for recovery of kis mortgage amount. 

In a suit by prior mortgagee against the mort¬ 
gagor and a puisne mortgagee, a decree for sale 
was passed. The decree declared the amounts 
due to the plaintiff and puisne mortgagee but 
directed the redemption only of plaintiff's mort¬ 
gage and ordered the sale of the mortgaged 
properties only in the event of the amount of the 
plaintiff's mortgage not being paid. The puisne 
mortgagee was given only the right to share in 
the surplus, if any, arising out of the sale. The 

Pijortgagor sold the mortgaged property, by a 
private sale and paid off the amount due to the 
first mortgagee. The puisne mortgagee not 
having been paid, instituted a suit against the 
mortgagor and the private purchaser irom him. 
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Held, that the puisne mortgagee was not entitled 
to execute the decree in the prior suit and S. 47, 
C. P. Code, had no application to the case. The 
suit was not barred by res judicata, because it 
was beyond the pecuniary limits of the juris¬ 
diction of the Court which tried the prior suit 
and the puisne mortgagee was not in a position 
to have his claim satisfied in the prior suit. 
(Phillips and Kumaraswann Sastri, JJ.) Veda- 
VYASA Aiyar V. The Madura Hindu Sabha 
Nidhi COm Ltd. 42 Mad. 90 : 35 M L.J. 639 : 

24 M. L. X. 473 : 9 L. W. 70 : 

49 I. C. 36 : (1918) M. W. N. 898. 

-S. Might and ought—Mortgage suit 

—Order for sale in Melkanomdar s suit — Jenmi's 
title—Prior suit by Melkanomdar, 

Thejenmi’s (mortgagor's) title does not end 
by an order for sale passed in a prior suit by the 
Melkanoradar (2nd mortgagee). Under S. 93, 
T. P. Act, an order for sale extinguishes the 
plaintiff’s right to redeem the security of the 
mortgagee so far as the plaintiff is concerned. 
Ordinarily a redemption suit by a mortgagor is 
not barred by res judicata by a previous suit by 
a second mortgagee to redeem the first. 35 Mad. 
42, Ref. [Spencer and Krishnan. JJ ) Purushotha- 
MAN NaMBUDRI y. SanKUNNI MENON. 

36 I. C. 551 : 4 L. W. 184. 

-S. 11 —Might and ought—Mortgage suH 

'—Decree in mortgagee's suit with option of 
redemption not executed—Subsequent suit for 
redemption. 

Whether the decree be in a suit for foreclosure 
or in a suit for sale or ill a suit for redemption 
there is in each case a conditional decree for 
redemption in favour of the mortgagor, the condi¬ 
tion being the payment by the mortgagor of the 
amount decreed on or before the date fixed ; but 
they are none the less ** final judgments having 
the force of res judicata. 25 Mad. 300 ; 31 M, 354 
foil. ; 39 B, 41 not foil. A subsequent suit for 
redemption is barred. . (Sadasiva . Iyer and 
Napier, JJ.) Ranga Iyengar y. Narayana 
Chariar. 30 M, L. J. 13 ; 18 M. L. T. 596 ; 

32 I. C. 30 : 39 Mad. 896. 
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and Sundara Aiyar, JJ.) Veerappudayan v, 
Muthu Karuapa Thevan. 

24 M. I. J. 534 : 13 M. L, T. 463 : 
19 I. C. 689 : (1913) M. W. N. 400. 

- S. 11, Expl. IV— Might and ought — 

Mortgage suit—Puisne mortgagee—Omission to 
set up right to redeem in prior suit. 

A subsequent mortgagee need not set up his 
right of redemption as defence in a suit for eject¬ 
ment, He can rely upon his right of redemption 
in a subsequent suit for possession. (Mittra^ 
AJ.C.) Baliram V. Narayan. 54 I. C. 276. 

- S. 11 — Might and ought—Mortgage 

suit against father—Omission to plead invali¬ 
dity under Sch. Ill, para. 2, C. P. C.— Sons 
bound. 

Where in a suit to enforce a mortgage against 
the father of a joint Hindu family defendant omits 
to raise the plea that the mortgage is void under 
Sch, Hi, para, 2, C.P.C., it is not competent to his 
sons to sue to set aside the decree as regards 
their shares on that ground. (Mitra and Ptideau^ 
A. J. Cs.) Moti Ram v, Asaram. 53 I. C. 776. 

-S. 11 — Might and ought—Mortgage suit 

—Claim of pre-emption. 

The failure to advance a claim to pre-empt as 
a defendant to a suit on a mortgage is no bar to 
a subsequent suit for pre-emption. (Batten, 
A. J. C.) Bapu V. Anand, 

211. C. 287 : 9 N. L K. 143. 

- S. ll—Might and ought—Mortgage suit 

—Party failing to set up later mortgage. 

If a person having two mortgages on the same 
property and suing on the first mortgage is a 
party to the suit in respect of the second mort¬ 
gage also and if he omits to mention his second 
mortgage in that suit and obtains a decree on the 
basis of bis first mortgage he cannot afterwards 
sue to enforce his second mortgage against the 
property. 40 All. 407, dist. ; 20 All. 322, 2 Pat. 
L. J. 118 diss.; 25 Mad. 108. 30 Mad. 353, 30 Bom. 
156. 39 Bom. 128 foil. (Lyle, A, J. C.) Gor 
Prasad v. Chhutku Lal. 

53 I. C. 753 : 6 0. L. J. 482. 


-S. 11 —Might and ought—Mortgage suit 

—Mortgagee holding two mortgages—Suit on 
second mortgage reserving the rights under the 
first. 

A person holding two mortgages on a property 
may sue for sale on the second mortgage reserv¬ 
ing the rights under the first A mortgagee having 
separate mortgages has separate causes of action 
and is not bound to sue on them all. (Wallis, 
C. J., Ayling and Sadasiva Iyer, JJ.) SUBRA 
MANIA Iyer v, Bala Subramania Iyer. 

38 Mad. 927 : 301. C. 317 : 

29 M. L. J. 195 (F. B.). 


-S. 11 —Might and ought- -Mortgage suit 

—Omission to plead previous mortgages. 

A pre-emption decree was obtained in respect 
of property which had been sold free of charge 
with a covenant by the vendor to discharge pre¬ 
vious mortgages. The vendee then purchased 
the previous mortgages and put them in a suit. 
It was held the suit was maintainable though the 
previous mortgages had not been put forward in 
the pre emption suit as a plea regarding them 
could not be the subject of a pre-emption suit. 
(Piggott, J. C.) Sheo Sahai V. Shib Singh. 

17 I. C. 318. 


———S. 11 —Might and ought—Mortgage suit 
—Payment of decretal amount — Redemption 
suit, 

A mortgagor paying the amount due to puisne 
mortgagee, who obtained against a prior mortga¬ 
gee a redemption decree, to which the mortga¬ 
gor was a party, but who did not execute it can¬ 
not subsequently sue for redemption. (Benson 


S. 11, Expln. IV— Might and ought 


Mortgage suit—Prior mortgagee impleaded as 
party — Omission to set up priority — Effect — 
Subsequent suit — Bar. 

Where a prior mortgagee is impleaded as a 
defendant in an action on a subsequent mortgage 
and it is sought to displace his prior title and to 
postpone it to the title of t^9 plaintiff it 
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the duly of a prior mortgagee to prove his 
prior mortgage. If he tails to contest the suit, 
the decision in the suit will operate as res judi¬ 
cata against him. (Das and Kuhvant Sa/iay, JJ,) 
Lal Bihari Singh v. Gurprasad Singh. 

4 Pat. L. T. 108 : 1923 Pat. 118 : 

711. G. 948: 1 Pat. L. B. 238 : 

2 P. 435 : 1923 P. 290 

S. 11, Espl. lY—Might and ought 


0. P. CODE (V OF 1908). 8. 11 
Partition. 


might and Ought 


Mortgage suit—Prior mortgagee impleaded as 
party —Omission to set up his mortgage~No bar. 

Unless relief is claimed against the prior mort¬ 
gagee, the latter need not set up his prior mort¬ 
gage and his subsequent suit on the prior mort¬ 
gage will not be barred under S. 11 especially 
when no issue is raised and the question as to 
the prior mortgage is expressly left undecided. 
In a suit by puisne mortgagee making a prior 
moitgagee a party the Court must give reasons 
for its decision against the claim of the prior 
mortgagee otherwise the decree cannot be res 
judicata against him. (Couttsand Sultan Ahmad, 
/J.) Lachmi Narayan Marwari V. Bhagwat 
Singh. 58 I. C 33 : 1 Pat. L. T. 629. 

—S. 11, Expln. IV —Might and ought — Mort- 


claim and given up his right and obtained a de¬ 
claration on that footing was barred by res judi¬ 
cata from setting up the plea under the Rent Act. 
{Shah, A. C. J. and Crump, J.) Fatmadai v, 
Framroz. 70 I. C. 103 : 

24 Bom. L. B 1281 : 1923 Bom. 145. 

S. 11, ExpL IV-—Might and ought-Omis- 


gage suit—Two mortgages—Suit on latter mort¬ 
gage does not bar subsequent suit on former one. 

Where a person holds two mortgages over the 
same property, a suit on the latter one will not 
bar a subsequent suit on the other. {Mating Km, 

C. J.) Ma. Myil V. Sharma. 

69 I. C. 897 : 10 L. B. B. 360. 

S. 11 and 0. 2. B. 2-~Might and ought 


sion to plead available ground of defence. 

Where a prior suit for declaration had been 
decreed in the presence of the defendant who did 
not urge either of the pleas which he now put 
forward and which if proved would have been 
sufficient to defeat the prior suit, the decision in 
the prior suit operates as res judicata and the 
defendant could not raise again the pleas which 
he had omitted to put forward on the prior occa¬ 
sion. (Le Rossignol and Harnson, JJ.) Nabi 
Baksh V. Muhammed Salam Ullah. 

5 Lah. L. J. 251 : 72 I. C. 91 : 

24 P. W. B. 1923 : 1924 Lah. 83. 

S. 11, Expl. lY—Might and ought — 


Mortgage suit for declaration dismissed—Second 
suit for redemption. 

Dismissal of suit by mortgagor in possession of 
property for a declaration that the mortgage had 
been satisfied and for recovery of money over¬ 
paid on the ground that the mortgage debt had 
not been satisfied does not bar a subsequent suit 
for redemption nor does it bar tne second suit 
under O. 2, R. 2 as it was more than a mere suit 
for account, {Pratt, J. C. and Crouch, A, J, C.) 

BiKHOMALV, RaJALMAL. 

19 I. C. 393 : 6 S. L. B. 140. 

Might and Ought—Omission to Plead. 

S. 11, Expl. lY—Might and ought— 


Omission to plead- Subject-matter not the same 
Effect. 

Where in a suit for rent by the purchaser at 
an auction sale of an undivided share in a house 
against another sharer the other sharer’s absence 
of a transferable interest was not pleaded, the 
point will be res judicata in a subsequent suit 
for possession. The fact that the actual subject- 
matter in the two suits is not the same does not 
affect the question. {Campbell,],) Thakur Das 
V, Brij Lal. 73 I. C. 457. 

S. 11— Might and ought—Omission to 


Omission to plead, t.- i_ 

In a suit filed on the Original Side of the High 

Court against the defendant for rents collected by 
him on behalf of the plaintiffs, the defendant set 
up a counter-claim in which he prayed for a de¬ 
claration that he was a monthly tenant of plaintiff 
at Rs 185 per mensem and for an injunction res¬ 
training the plaintiffs from preventing the de^n- 
dant’s sub-tenants from paying rent to him, Tne 
High Court dismissed the plaintiff’s suit and 
granted the declaration and injunction prayed 
for by the defendant. Plaintiffs subsequently 
filed a suit claiming arrears of rent at the rate of 
Rs. 185 per mensem and the defendant pleaded 
that he was liable to pay only the standard rent 
of Rs. 150 per mensem under the Bombay Kent 
Act Held, tha» the defendant having waived the 
benefit of the Rent Act in the previous counter 


plead—Necessary plea not taken in former suit 
Effect. 

Where a plea if established would have been a 
complete answer to the former suit, it would be 
deemed to have been adjudicated upon against the 
defendant. {Reid, C J- and Bane^jee, J,) Bhagat 
Singh v. Sher Singh. 1^6 P. L. B. 1914 : 

24 I. C. 212 : 29 P. B. 1914. 

Might and Ought—Partition. 

S ii-~Might and ought—Partition suit 


-Decree in subsequent suit alleging deficit in area 
by co-sharer who was defendant in former suit. 

If a co-sharer applies for a partition the other 
sharers must be made defendants, because the par¬ 
tition which is made in his favour is a partition 
against his co-sharers. That which gives him a 
portion of the property takes away all right which 
they would otherwise have to that portion and 
therefore it is a decree against them and in 
favour of himself. A decree ior partition in a suit 
instituted by one member of a joint family im¬ 
pleading the others as parties is res judicata be¬ 
tween all the sharers who are parties to the suit. 
{Lord Moulton.) Nalini Kanta Lahiri v. Sarna- 
MOYI Debya. 1 L. W 607 : 27 M. L. J. 76 : 

16 M. L. T 544 : 21 C. I. J. 23 : 

17 Bom, L B, 1 : 19 C. W. N. 631 . 24 I C. 294 : 

(1914) M. W. N. 948 (P. C.) 

S, 11— Might and ought — Partition- 


Subsequent claim for maintenance. 

A suit for maintenance is not barred by res 
judioaia by a previous one for partition in which 
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Partition. 

plaintiff was impleaded as a party but did not 
claim maintenaice. J.) Nilmadhab 

MiTKA V. JOTINDRANATH MlTRA. 

18 I. C. 764 : 17 C. W. N. 341, 

-—S. ll-^Might and ought—Partition suit 

—Not a bar to suit for share of gifted property. 

A suit for a declaration of a co-sharer’s right to 
certain property gifted by an ancestor is not bar¬ 
red by reason of his having instituted a prior suit 
for partition of the inheritances, [Broadway J.) 

Sri Ram v. Kaushi Ram. 

121 P. L. R. 1917: 401. C. 255 : 

87 P. W. R. 1917. 

-S. 11, Expln. IV, and 0. 2, R. 2-Might and 

ought—Partition—first suit for partition of some 
items of family properties—Whether a subsequent 
suit for other items maintainable — Properties 
lying in different jurisdictions. 

Where one suit for partition of some of the 
joint family properties was brought and disposed 
of another suit for partition ot the remaining pro¬ 
perties does not lie even though the properties 
comprised in the later suit are within the juris¬ 
diction of a District Munsif other than the one in 
whose Court the prior suit was brought. There 
is nothing in Ss. 16 and 17 of the Code of Civil 
Procedure to give a person power to bring two 
suits in two Courts for the partition of properties 
under different jurisdictions so as to contravene 
the principle involved in S. 11 Expl. 4 and O. 2, 
R. 2 of the Code. A suit for partition of joint 
family property is a comprehensive ascertainment 
of the assets including immoveable properties be¬ 
longing to the family and tbe liabilities to be 
satisfied out of those assets : and it is settled law 
that only one suit for partition would lie. [Old¬ 
field and Venkaiasubba Rao^ JJ.) Bankara 
Basavana Gowd V. Bankara Dodda Lingappa. 
44 M.L J. 652 : \ld2Z) M. W. N. 294 : 72 I. C. 430 : 

17 L. W. 740 : 1923 Mad. 584. 

Might and Ought—Pro-forma Defendant 

-S. 11. Expln. IV— Might a*^d ought— 

Pro forma defendant — Properties not claimed 
against him though claimed against others 
Defence not set upSubsequent suit to recover 
properties from him—Decision in first suit — 

Effect ^ ^. 

A person impleaded as pro forma defendant in 

a suit would be as much bound by the decision 
there as any other defendant. A person brought 
in to defend his rights in respect of one property 
in a suit ought to set up his rights, if any, to the 
other properties as well and cannot avoid the bar 
of res judicata in a subsequent suit on the ground 
that he was not called upon to assert his right in 
respect of the other properties in the first suit, 
8 W.R. 366, 39 Cal.527 (P Cl, 24 All. 429 tP.C.) and 
24 All. 599 foil.; 2 Mad. 23 tP.C.) dist. (Ayling and 
Seshagiri Aiyar^ JJ,) Sethurama Iyer v. Rama- 
chandra Iyer. (1917) M. W- N. 336 : 

38 I. C. 184 : 5 L W. 659. 

-S. 11—Might and ought—Pro forma 

defendant—Representative suit 

Where one of several persons interested in a 
property brings a suit and the others interested are 
made pro forma defendants,the latter cannot, upon 


C. P. CODE (V OF 1908), ». 11—Might and Ought. 
Scope of the Rule. 

the failure of the plaintiff, harass the defendant 
upon the same cause of accion in a fresh suit. 
(Sharfuddin and Roe, JJ.) Bisheswar Dayal 
Sahu V. Bansropan Sahu. 44 I. C. 646. 

‘ Might and Ought—Recurring Charges. 

-S. 11, Expln. IV— Might and ought—Re¬ 
curring charges—Suit for — Amendment—Notice 
—Res judicata. 

When without notice to the defendant of an ap¬ 
plication for amendment, the amendment was 
allowed and a preliminary decree was passed and 
the decree-holder afterwards applied for a decree 
absolute under S* 89, T. P. A., and notice of this 
was sent to the defendant and he did not appear 
upon which a final decree was passed, the defen¬ 
dant will be baited by res judicata in a subsequent 
suit tor recovering charges from pleading that his 
properties are not liable, [Tudball, J.) Muham¬ 
mad Abdul Hamid v. Hedayetunnissa Bibi. 

25 I. C. 284 : 12 A. L. J. 751. 

Might and Ought—Relief not claimed. 

-S. 11 — Might and ought — Relief not 

claimed. 

Where a Subordinate Judge not only dismissed 
the suit of a plaintiff for possession by partition 
but also granted the defendant a decree for pre¬ 
emption and the plaintiffs appealed only against 
the dismissal of their own suit and the lower Court 
granted a decree in their favour, held, that the 
decree for pre-emption stood, as it was not appeal¬ 
ed against and the question of title was directly 
and substantially in issue in the pre-emption case, 
it was res judicata as between the parties and the 
plaintiffs and therefore the decree in favour ot the 
plaintiffs given by the lower appellate Court is 
invalid. [L,cslie Jones and Wilberforce, JJ,) 
Mahammad Jan v, Dulichand. 74 I. C. 683: 

3 L. I. J. 473. 

-S. 11— Might and ought — Relief not 

claimed—Relihf not granted because not claimed 
—No res judicata. 

Where a Court refuses to grant a relief ou the 
ground that no such relief was claimed, such 
refusal does not bar a subsequent suit for relief. 
[Linisay, 7. C.) Ratipal v. Bipin Chandra 
Chatterjee. 411. C, 80 : 4 0. L. J. 354. 

Might and Ought—Scope of the Rule. 
- ^.11 -Might and ought—Scope of the 

rule—Inconsistent pleas. 

In a previous suit for redemption plaintiff alleg¬ 
ed that the defendant had taken the property sued 
for in exchange for another property held by him 
as mortgagee. U was dismissed as he was not able 
to prove the exchange. The second suit in eject¬ 
ment on his title is not barred by res judicata. 
Whether any matter might and ought to have 
been made a ground of attack or defence depends 
upoia the fact whether the matters in the two suits 
are so dissimilar that their union might lead to 
confusion. [Chandavarkat and Hayward, JJA 
Mahomed Ibrahim v. Sheikh Hamja. 

35 Bom. 607 : 12 I. C. 387 : 13 Bom L, R. 895. 

-S. 11—-Might and ought—Scope of the 

rule. 
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The mere failure to have adjudicated upon in 
a suit, a plea which might have been a ground of 
deter.ce does not necessarily operate as res 
/udicafa, (Oldfield^ and Tyabji, i/,) Adatrao 
Gavayayyamma V. Dandi Seethauamaswami. 

26 I. C. 616 : 1 L. W. 821. 

-S. 11, Expln. IW—Might and ought—' 

Sco^e of the rule — 0 /ni 5 i*o» to raise a point, 

S. 11, Expln. IV, applies even where the matter 
in dispute was not heard and finally decided in 
the former suit. The question whether the person 
ought to have raised a point in a suit so that his 
failure to raise it should preclude him from 
raising it in a subsequent suit is a question ol 
fact. (Drakc-Brocknian, /. C.) Pyarei.al v, 
PANNALal. 56 I. C. 193, 

-S. 11, Expln. iy~Might and ought— 

Scope of the rule* 

The word '‘ought' in Expln. IV should be consi¬ 

dered with reference to the array of parties to the 
previous litigation and the nature of the estate 
claimed. 4 1. C. 763 foil. (Stuart, J,C, and Kan- 
hatya Lai, A,J.C) Suraj Bikram Singh v* 
Chandrabhan Singh, 17 I, C. 334. 

- --s. 11— Might and ought — Scope of the 

rule. 

Before any argument can be advanced on the 
. basis of Expl. IV, it must be shown that the 
matter sought to be concluded, not only might 
have been a ground ol attack or defence but tbac 
it ought to have been so made. [Das and Adami, 
JJ.) Raman Choukey v. Bacha Misir. 

60 I. C. 393 : 2 Pat L. T. 285. 

-S. 11, Expln. IV— Might and ought — 

Scope of the rule. 

Where it is not certain that a matter would 
have affected the result of the suit it cannot be 
said that it ought to have been made a ground ot 
attack within S. 11, Expln. IV. (Chapman and 
Atkinson, JJ,i Sahdeo Narayan Deo v. Kusu^i 
KUMARI. 46 I. C. 929. 

Might and Ought —Set off. 

-S. 11, Expln. IV—Might and ought—Set 

off—Omission to put forward* 

The fact that a defendant omitted to claim a 
set-off in a suit brought against him by the plain¬ 
tiff would not bar his claim in a subsequent suit 
as he was under no obligation to avail himself of 
the right to claim a set-off in the former suit, 
(Shadt Lai, J.) Amritsar National Banking 
Co. V* Fazl ILAHI. 62 I. C. 850 : 74 P R, 1919. 

-S. 11. Expln. \V—Might and ought—Set- 

defendant who can claim a set-off is not bound 
to put forward his claim in answer to the suit 
against him, and his omission to do so cannot take 
away his right to sue for the amount subsequently, 
26 Bom. 661 ; 31 Bom. 527 dist. (Seshagiri Aiyar 
and Kumaraswamy Sastfi,JJ) PiCHi Aiyar 2^. 
SubBARAYAR. 29 I. c. 34 : 28 M. L, J 513, 

Might and Ought—Suit on Title. 

__S. ll—Might and ought—Suit on title— 

Ejectment on ground of sub-Unancy—Dismissal of 
^Sub^iCquent suit in Civil Court on ground of 
r Xfespass—Maintainability of. 


C P. CODE (V OF 1908), S. 11—Might and Ought. 
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Where a suit by a person in a Revenue Court 
for ejectment on the ground of sub-tenancy of the 
defendant inrespect of certain grove land was dis¬ 
missed, a subsequent suit by the same person in 
a Civil Court on the ground of trespass is barred 
by res judicata, (Tudball, J.) Chottey Lal v* 
Har Narain, is I. C. 634. 

-S. 11. 0. 11, R. 2-Might and ought— 

Suit on title- Eascmenl—Righi of way—Suit on 

/ifft;—Res judicata. 

A claim for right of way included in a suit on 
title as an alternative prayer may be separated 
from it, and left to a second suit. The fact that 
a right ot way was not claimed in a previous title 
suit does not bar a subsequent suit for a declara¬ 
tion of a right of way either by way cf res judi¬ 
cata or under O. 11, K. 2 of C. P. C. \Teunon and 
Hilda, JJ,) Kalachand Mukhapadhy v. Jothin- 
DRA Nath Chackerbutty. 57 I. C. 852. 

-S. 11— Might and ought—on title — 

Suit for possession—Subsequent suit on different 
title. 

Plaintiff purchased a jote and instituted a Suit for 
declaration of title and the recovery of possession 
ot some lands as appertaining to the joie. The 
suit was dismissed. In a subsequent suit by the 
plaintiff for possession of the same lands :.n the 
allegation that they appertained to another jote, 
held, that the subsequent suit was barred by res 
judicata. Semblc —A matter which might and 
ought to have been made a ground of attack in a 

previous suit between the same parties may be 

res judicata even though it was not finally decided 
in the previous suit. {V. R, Chatterjee and 
Richardson, JJ,) Takkarunnessa Chowdhurani 
Tarini Charan Sarkar. 43 I. C. 221. 

-S. 11, Expln. IV—Might and ought—Suit 

on title—Different titles to property —Duty to set 
up. 

Where the point for decision in a subsequent 
suit was the same as that in a former suit'between 
the same parties with the difference that the plain¬ 
tiff claimed in the latter, by virtue of a relatiori- 
ship ditierent fiom that set up in the former suit 
and the plaintiffs might and ought to have set up 
the latter relationship in the first suit ; held, that 
the second suit was barred by res judicata [Reid, 
C A and Beadon, 7.) KesarSingh r. ASA Singh. 

324 P. L. R. 1913 : 213 P. W. R 1913 : 

20 T. C. 8 90 : 86 P- R. 1913. 

-S 11 Expln IV—Might and ought—Suit 

on title—All grounds to be put forward. 

Where a plaintiff sued to eject a trespasser 
basing his claim on an ancestral right and failed 
therein, he could not bring another suit against 
the same defendant claiming to be the heir of a 
certain person as the title as heir could and ought 
to have been made a ground of attack in the for¬ 
mer suit, 11 B, L. R. IP. C.) 158 ard 31 Mad. 

385 foil., 26 Mad 760 diss. If a defendant has two 
grounds for denouncing a claim made by the 
plaintiff and wilfully chooses to keep back one of 
the grounds of attack, he is not entitled^ to put 
forward the omitted ground in a later suit. This 
principle enunciated with regard to a defendant 
is equally applicable to the case of a plaintiff, ll 
B.L R. 158 (P.C.) referred. Where a person can 
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claim a right on two titles which are mutually 
destructive or if there be embarrassment in joining 
the rights the two titles can be separately litigat¬ 
ed. 31 Mad. 385 referred. (Coutts-Trotter and 
Seshagiri Aiyar, 77.) Gariya Rangaswami 
Patrudu V. Majji Appalaswamy. 

34 I. C. 456 : (1916) 1 M. W. N, 286. 


C. P. CODE (V OF 1908), 8. 11—Miscellaneous Pro¬ 
ceedings. 

S. 11 Minor—Negligence of guardian. 
Negligence of a guardian is a good answer 
to a plea of res judicata. (White, C. J. and 

Oldfield,].) Ranganatham Chetty Lakshmi 

Ammal. 14 M. L T. 189 : 25 M, L. J. 379 : 

21 I. C. 15 : (1913) M. W. N. 690. 


Minor 

--S. 11— Minor Representation — Plain- 

tiffs not represented in the former suit as minors 
—One of the plaintiffs pro forma party to the 
former suit—Second suit not barred, 

S. 11 does not bar a suit if plaintiffs in the 
seconi suit were minors and were not adequately 
represented in a prior suit or a plaintiff was 
merely a pro forma defendant therein, although 
the other conditions of res judicata are present. 
(Beamon and Heaton, 77.)Sundara v, Sakharam. 
39 Bom. 29 : 26 I. C. 444 : 16 Bom. L. R. 616. 

—— S. 11— Minor — Compromise—No sanction 
— Effect, 

A compromise involving a minor without the 
Court’s sanction prescribed by O. 32. R. 7, C. P. 
Code, does not operate as tes judicata. (Chanda- 
varkar and Hayward, 77.) Pirojshah Bhikaji 
Vandrivalla V. Manibhai Nichhabal. 

13 Bom. L, R. 963: 12 I. C. 543 : 36 Bom. 63. 

-S, 11— Minor--Negligence of guardian 

—Whether exonerates the minor from the effect 
of a decree. 

Where there is no gross negligence on the 
part of the guardian ad litem in not appealing 
the decree binds the minor. 38 Bom, 309 (F.B.); 
11 C. L. J. 623 ; 38 Bom. 272 Fol.: 35 P. R. 1898; 
22 Cal. 8 dist. (Shah Din, C, J. and Broadway, 
JJ) Babu Lal V. Hari Baksh 

122 P. W. R. 1917 : 41 I. C. 479 : 13 P. R. 1918. 

-S. 11— Minor—Negligence of guardian 

—Effect of. 

Where the guardian ad litem of a minor is 
guilty of negligence in conducting the defence 
on behalf of the minor a decree obtained by the 
plaintiff would not bind the minor, and in a 
Subsequent suit brought by the minor it will 
not operate as res judicata. (Abdul Rahim and 
Spencer, JJ.) Ponnuswami Pillai v, Subramania 
Pillai. 53 I. C. 412. 

lAlso 27 M. L. J. 486 : 26 I. C. 16,] 

-S. 11— Minor—Decree against guardian 

ad litem. 

Where it was not shown that a guardian ad 
litem acted in fraud of the minor’s interests or 
that his or her interest was adverse to the minor, 
the minor is bound by tbe decree in the prior suit. 
(Spencer and Krishnan,JJ,) Ramadh Bibi Ammal 
V, Kandaswami Pillai, 25 M. I. T. 164 : 

9 L. W. 479 ; 51 I. C. 724 : 
(1919) M. W. N. 82. 

-S. 11— Minor—Negligence of guardian^ 

A minor is not bound by a decree passed 
against him in which his guardian was guiPy of 
gross negligence in conducting it. (Sankaran 
Nair and Spencer, JJ,) Gottepati Subbanna v* 
Gottepati Narasamma. 

26 1. C. 16 ; 27 M. L. J. 486. I 


--S. 11— Minor—Representati on, 

Where a party was not properly represented 
in a suit, the decision therein will not be res 
judicata against him in a subsequent suit. (Rob¬ 
inson, 7.) Saw Lan v, Maung Lun. 22 I. C. 673. 

Miscellaneous Proceedings, 

-S. 11 —Miscellaneous proceedings—Insol- 

vency—Decision in—Finality of. 

Where a stranger to the bankruptcy whose 
property is wrongfully seized by the 're¬ 
ceiver applies under S. 22 of the Insolvency Act 
and his application is dismissed on the merits he 
cannot begin again and raise the same issue in a 
Civil Court. (Piggott and Walsh, JJ.) Pitaram 
V, Jujhar Singh. 43 I. C. 573 : 39 All. 626. 

- 8 . 11 — Miscellaneous proceedings — 

Jamahandi, 

An order passed by a Settlement Officer in a 
Jamabandi amendment case is not a decision in 
a suit to operate as res judicata either in a Civil 
or Revenue Court. (Banerjee, 7.) Sakha w at Ali 
V, Suraj Prasad, 33 I. C. 343 ; 14 A, L. J. 140.' 


-S. 11 —Miscellaneous proceedings—In¬ 
solvency — Dismissal of first application — Sub¬ 
sequent application. 

Where the first application to be declared an 


insolvent was dismissed owing lo failure to pro¬ 
duce evidence a second anpHcation for the same 
is not barred by res judicata. (Karamat Husain 
and Tudball, JJ.) Saligram v. Ram Kishen Das. 

15 I.O, 51 : 10 A. L J. 51. 


-3. 11 —Miscellaneous proceedings — 

Award—Application to file—Refusal thereon. 
Refusal to file a supplementary award does not 

operate as rzson a suit brought to en¬ 
force such award, (Stanley. *".7. and Banerjee, J.) 
Shib Charan Das v, Ramachandra Sarup. 

8 A. I. J. 315 :9 I. C. 827 : 33 All. 490. 


—;-S. 11 and Sch. II, paras, 20 and 21— 

Miscellaneous proceedings—Arbitration —Award, 
order refusing to file— If res judicata in a suit 
to enforce award. 

Proceedings under paras. 20 and 21 of Scb. II 
to the Code are not proceedings in a suit and 
therefore an application to file an award, which 
is refused, is not res judicata in a suit to enforce 
the award (Macleod, C. 7, and Fawcett, J,) 
Rajmal Girdharlal V. Mamti Shivram. 

22 Bom. L. R. 1377 : 59 I. C. 765 : 46 Bom. 329, 

-S. 11 —Miscellaneous proceedings — Pro¬ 
bate—Probate and Administratif*n Act, S, 83— 
Contentious probate proceedings whether a suit 
— Finding, whether res judicata. 

Contentious probate proceedings being requir¬ 
ed to be in the form of a suit under S. 83 of the 
Prob. and Adm. Act they constitute a suit under 
S. 11 of the C. P, C. and a finding by a probate 
Court in such proceedings though not a judgment 
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operates as res judicata between the parties 
thereto, (^cott C Batchelor and Davar, JJ,) 
KALYANCKAND LALCHAND V* SiTABAI Dhansa. 

38 Bom. 809 : 23 I. G 326 : 16 Bom. L R 5 (F.B.). 

-S. 11 —Miscellaneous proceedings — In¬ 
terlocutory order—Finality of. 

The validity of an order made at one stage out 
of a litigation unless forthwith challenged by an 
appropriate proceeding in a superior tribunal is 
conclusive between the parties and cannot be ques¬ 
tioned or collaterally attacked at a later stage. 
2 I. A. 283, foil {Mookerjee and Panton, JJ.) Raja 
Sashikanta V. Raja Sharat Chandra. 

70 I. C. 6 : 34 C. L. J. 416. 

-S. 11 — Miscellaneous proceedings — 

Remand. 

An order of remand, if not appealed against, is 
final and cannot be re-opened thereafter. 
(Fletcher and Walmsley. JJ,) Sarada Sundari 

Dasya V. Gangahari Saha. 

52 I. C. 801 : 46 Cal. 738. 


—-S. 11— Miscellaneous proceedings — 

Asstfssiwen/ of mesne profits. 

The rejection of an application for assessment 
of mesne protits awarded by a decree in a suit 
has the effect of dismissing the suit and a further 
application for the purpose is barred. (Teunon 
and. Greaves, JJ.) Purna Chandra Roy v. 
JOGENDRA Nath. 50 I. C. 262 : 29 C. L J. 470. 

-S. 11— Miscellaneous proceedings —Ex 

parte decree — Fraud—Application to set aside. 

A subsequent suit to set aside a decree on the 
ground of fraud is barred by res judicata, if fraud 
in the service of summons had been already 
alleged and decided upon in a previous applica¬ 
tion under O. 9, R. 13,C.P.C , to set aside the ex 
parte decree. This is so where the fraud in the 
subsequent suit is conjoined to the mode of serv¬ 
ing summons* but not so when the question in the 
subsequent suit was whether the whole suit was 
bad ab initio. (Chitty and Smither, JJ.) c^handra 
Kumar Roy Chowdhury v, Aswini Kumar Das 
ChowdhURY. 45 I. c. 250. 

-S. 11 —Miscellaneous proceedings-Assess- 
mentoffneine profits—Subsequent appltcations. 

When the Court dismisses an application for 
ascertaining mesne profits, all subsequent applica¬ 
tions are barred, in spite of a direction in the 
decree to ascertain mesne profits in execution. 
(Fletcher and Richardson, JJ.) Ganga Prasad 
DUTTA V, Hemangiri Debi. 37 I, C. 997. 

_S. 11 and 0 21, Rr, 60 to 63— 

lafteous proceedings—Claim petition Res judi- 

An order in a claim case on the validity of a 
waqf is not res judicata in a suit between the 
same parties, in which the property in dispute 
is not the same as that in the claim case though 
* both were included in the waqf* (A^. R. Chatter$ee 
and Sheepshanks, JJ.) Asna Bibi v. Jaigunnjsa 
Bibi 21 C, W. N. 222 : 37 I. C. 887 : 

44 Cal. 698. 

_.g 11— Miscellaneous proceedings — La*fd 

acquisition--Omission to put forward claimSar 
tp subseqt^ent suit, 


Where a patnidar though a paity to a reference 
omits to make a claim at the time of the appor¬ 
tionment of the compensation, a subsequent suit 
to recover a p^^rtioii of the compensation in a • 
Civil Court is barred. iHolmwood and Imam, JJ.) 
Ranajit Sinha V. Sajjad Ahmad Chaudhury. 

321. C. 922. 

-S. 11 — Miscellaneous proceedings— 

Amendment of decree - Refusal — Bar. 

Where an application to amend a decree has 
once been refused on the merits, the decision is 
conclusive between the parties and no further 
applications lie. 39 Cal. 265 ref. (Mookerjee and 
Beachcroft, JJ.) Jitendra Nath Roy v. Rasik 
Lal Sen. 27 I, C. 300. 

-S. 11 — Miscellaneoi^s proceedings — 

Review—Compromise decree—Suit to set aside — 
Dismissal of previous application. 

A party whose application for review of a com¬ 
promise decree on the ground of non-consent has 
been dismissed cannot afterwards sue to set aside 
the decree on the same ground. 10 C. W. N. 529 
foil ; 13 C. W. N. 1197 dist. {Jenkins, C. J. 
and Woodroffe, J.) Kailash Chandra v. Gopal 
Chandra, 26 I. C. 126 : 18 C. W. N. 1204. 

-S. 11 — Miscellaneous proceedings — 

Review—Rejection of application—No bar. 

A suit cannot be barred by res judicata by 
reason of the rejection of an application for 
review of a judgment in a previous suit made 
upon the same grounds as an application for 
review is not a suit within section 13, C P.C. Mere 
technicality shouM not stand in the way of grant¬ 
ing a relief which a person is entitled to. (Holm- 
wood and Chapfnan, JJ.) Srish Chandra Pal 
V. Triguna Prasad Pal 18 I. C. 444: 40 Cal. 541. 

- 11 — Miscellaneotis proceedings — 

Amendment. 

Successive applications for amendment can 
be entertained provided there has been no ad- 

I judication on a former application on the merits, 
either for default or because the Court thought 
the amendment unnecessary. Else a second 
anplication will be barred under the general 
principles of law of I'es judicata. 11 I. A. 37 ; 111. 
A. 181 ref. (Mookerjee and Carnduff, JJ.) 
Langat Singh v, Janki Koer. 14 C. L. J. 481 : 

12 I. C. 151: 39 Cal. 266. 

_S. 11 — Miscellaneous proceedings — 

Probate—Matter decided informer suit. 

An application for grant of a probate only 
requires the question of representation to be 
settled. And its findings about rights and titles of 
parties are only incidental. (Mookerjee and 
Caspersz,JJ,\ Lalit Mohan Das Badha 
Raman Saha. 

16 C. W. N. 1021 .' 10 I. C, 434 : 13 C. T, J. 647. 
_S. 11 — Miscellaneous proceedings — 

Company— Liquidation, , . . 

On dismissal of a suit by the voluntary liqui¬ 
dator against a person for the recovery of a 
certain sura due by him to the Company by reason 
of his being a shareboldei an application by an 
official liquidator to place defen dfl-nt on list of 
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contributories of the Company is barred. (Shadi 
Lai. J.) Rup Ram v, Fazal Din. 

57 I. C. 223 : 1 Lah, 237. 

-S. 11 —Miscellaneous proccedings—Letters 

of administration — Decision i*t py'^ceedings — 
Matter directly and siib^^tantially in issue. 

In an application ior Letters of Administration 
the Court has merely to decide in a pteJiiinnary 
way whether the applicant is an heir tu the 
whole or pa**! of the estate of the deceased and 
wfie'her he is a fit person to whom Letters of 
Administration should be granted. Such a 
decision does not operate as res judicata in a 
subsequent suit for possession of the property as 
heir by the defeated applicant, (Shah Din and 
Scotl-Smith, //.) MAgeuL Shah Ahmad v 
Muhammad Azmatullah, 49 P. R. 1918 : 

46 P. I. E. 1918 • 43 I. C. 723 : 

34 P. W. R. 1918. 

■-S, 11 and 0. 21, R. 66— Miscellaneous pro¬ 

ceedings—Omission to appear and settle terms 
docs not bar pita that property was not liable 
to attachment. 

Mere non-attendance of the non-applicant to 
appear for settling terms does not estop him from 
contending that the property was not liable to 
attachment in execution. (Schwabe, C. Oldfield 
and Ramesam, JJ.) Chidambaram Chetti v. 
Kandasami Goundan. 46 Mad 768 : 

45 M. L. J. 346 : (1923) M. W N. 571 : 

74 I. C. 155 : 18 L. W. 757 : 1924 Mad, 1 (F. B.) 

-Ss 11 and 47, 0. 21, R. 90— Miscellaneous 

proceedings — Application under 0. 21, R. 90 
rejected as being too late—Defence^ plea of in¬ 
validity of sale —Res judicata. 

Where a sale certificate was given in respect 
of lands not included in the decree and an appli¬ 
cation by the defendant under O. 21, R. 90 to 
set aside the sale was rejected on the ground that 
it was too late, held., in a suit by the auction- 
purchaser for possession of the property that the 
defendant was not barred by res judicata from 
raising the contention that the sale was invalid 
and that S. 47 was no bar to the defendant’s plea 
being maintained (Ayltng and Spencer, JJ.) 
MuNSHi China Dandusi v. Munyhi Pedda 
Tattiah. 14 L. W. 424 : (1921) M. W. N. 536 : 

70 I. C. 303 : 41 M. L. J. 261. 

-S. Miscellaneous proceedings — Inter¬ 
locutory Order. 

A joint finally adjudicated upon at a previous 
stage cannot be reopened. (Das and Ross, JJ.) 
SuRAj Prasad Panday v, Somra Mahton. 

68 I. C. 903 : 2 Pat. L. T. 648. 

-S. 11— Miscellaneous proceedings—Legal 

tepresentative—Order declaring a person as the 
legal representative of a deceased plaintiff. 

A decision in a previous suit as to whether a 
person should be appointed the legal representa¬ 
tive of deceased plaintiff to continue the suit 
would not operate as res judicata in a subsequent 
suit between the parties as such a question is not 
one ari'iing for decision in the suit itself. (Benson 
a*‘d Sundara Aiyar, JJ.) Samsarivsa v». 
M. K. Pathumma. 14 M. L. T 176 : 

(1913) M.W.N. 673 : 20 I. C- 950 : 25 M. L. J. 279. 

\_Also 42 Mad, 76 : 9 L. W. 26 : 49 1. C. 11.] 


C. P, CODE (V OF 1908), S. 11—Parties and 

Representatives. 

* Parties and Representatives. 

--S. 11— Miscellaneous proceedings — Pro¬ 
bate—Suit upon will—Prior decision. 

The decision in a probate proceeding that two 
prior wills of the testator had not been revoked 
by a third does not bar a subsequent suit where 
the question is how far the dispositions in the 
prior wills were affected by the third will. 
(Benson and Sundara lyer^ JJ.) Mari Ammal v. 
Kaliammal. 2i M. L. J. 485 : 9M. L, T. 319 : 

9 I. C. 613 : (1911) 1 M. W. N. 189. 

-S. 11 — Miscellaneous prooeedings—Ex¬ 
tension of time—Appeal against order. 

When an appeal against an order refusing to 
extend the time for payment of the mortgage 
amount has been made, and dismissed the same 
point cannot be raised again as a ground of 
appeal in the appeal against the final decree. 
(Batten, A. J, C.) Mahdeo v. Ganpat Rao. 

42 I. C. 392 : 14 N. L. R. 25. 

-S. 11— Miscellaneous proceedings — Ad- 

.ninistration—Application for letters. 

Where in an administration suit it is found 
that the plaintiff’s claim against the administrator 
for a share in the estate is excluded by limitation 
the determination of that case is res judicata, 
as regards an application by the same plaintiff 
for a revocation of the grant of administration. 
(Twomey, C. 7. and Ormond, J.) Abdul Rahman 
V. Maung Miss. 12 Bur. L. T, lT4 : 

511. C. 355 : 9 L. E, R. 273. 

Parties and Representatives, 

-S. 11— Parties and reprtsenlatives-^ 

Lessor and lessee—Rival lessees from same lessor 
—Alteratton of boundary by agent of lessor. 

To affect rights of the lessees conferred by 
leases, it would have to be shown that all the 
then lessees entered into an agreement that the 
plots marked out should be put down for those 
granted under the respective leases, and in the 
absence of any such agreement the rights created 
would not be affected by any events happening 
subsequent to the grant of the lease between the 
lessor and the subsequent lessees, (Lord Moul¬ 
ton.) DEbendra Nath Ghose v. New Fet- 
TURYA Coal Company, Ltd, 

24 C. W. N. 746 (P.C.). 

-S, 11 — Parties — Auction-pur chaser — 

Execution sale — Incumbrances — Notification of. 

Purchaser is not estopped from questioning 
consideration for incumbrances though they were 
notified in the proclamation. (Stuart and Sulai- 
man, JJ.) Roshan Lal v. Lallu. 

20 A. L. J. 722 : L. B. 3 A. 600 ; 

68 I. G. 790 : 1922 All. 443. 

-S. 11— Parties and representatives — 

Decision against one reversioner res judicata 
against another. 

A decision against one reversioner is not res 
judicata against another inasmuch as no rne 
revers’oner claims through another. {Rafique and 
Stuart, 77,) Dapbari Lal v. Gobind Ram. 

39 A. L. J. 514 : 68 I. G. 524 : 43 All. 568 

-S. 11— Parlies and Representatives — Suit 

by sons—Fresh 'iuit against father. 

The sons of a Hindu sued to set aside the sale 
by the father as not being one for necessity. The 
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father was not made a party. The sale was set 
aside and the pur^'haser sued the father for re¬ 
fund of the purchase money, held'^ that the father 
not being a party to the prior suit, the decision 
therein did not bind him and therefore the other 
questions in the suit, cannot be determined. 

Prnsad and Stuart ^ JJ,) Ajodhy\ v. 
Kamsonder. 63 I. C. 240. 

- S. ll—Parties and representatives— 

Mortgagor and mortgagee—Mortgage executed 
during the pendency of amortgage suit—Effect of 
disn‘issal of suit. 

A mortgage executed during the pendency of 
a mortgage suit in which the mortgagor’s tiiie is 
in ques4i n is subject to the result of ihe suit and 
if it goes against the mortgagor a subsequent suit 
by the mortgagee would be barred by res judi¬ 
cata [banerjee, J.) Kolpati Kuar v. Raja- 
DHARI Lal. 13 I. C. 641. 

4 

- S. 11—“ Parties —Stranger — Decision 

binding only on parties. 

Tne matiec decided in the previous suit is 
res judicata only as against those who had been 
parties to the previous suit but not against the 
other patties. [Knox, Panerjee and Karamai 
Hussain, JJ.) Jai Mangal Deo j^. Bedsaran 
KUkr 33 AIL 493 : 9 I. C. 8i9 : 8 A. L. J. 345. 


C. P. CODE (V OF 1908), S. 11—Parties. 

-S. 11—PafUes and representatives-' 

Mortgagor and mortgagee—Decree whether binds 
mortg'igee. 

During the minori*‘y of defendant No. 1 his 
land was sold by his mother to Bhoje who con- 
veved it to Bavchi in exchange ; Bavchi mort¬ 
gaged it to riainiiff in 1891. Defendant No. 1 on 
attaining majority brought a suit in 1898 against 
his mother Bhoja and Bavchi to set aside the sale 
but did not join the plaintiff in the suit. The 
Court decreed in defendant No. I’s favour and 
in execution he recovered possession of the land 
in 1901. About that time the plaintiff obtained a 
morigago decree against Bavchi and he purchased 
the land at a Court sale held under it. The 
piaintiff having sued to recover possession of the 
property was met by the plea of res judkata, 3.s 
he was bound by the decree againsr his mort¬ 
gagor Bavchi in 1898 :— Heldy that the plaintiff 
was not bound by the earlier deci-ion, because 
his title arose orior to the suit decreed against 
his mortgagor. The mortgagor Bavchi did not 
sufficiently represent the mortgagee in the suit 
instituted aiter the mortgage. 8 All. 324 Ref. 
The principle of res judicata applies only when 
there is some privity between the parties in the 
earlier and later suit. [Baichel^r^ A. J. C. and 
ShalhJ.) Ramchandra v. Malkapa. 

40 Bom. 679 : 36 I. C. 443 : 18 Bom. L. E. 757. 


_ _S. 11—Parties and their representatives 

—^rior suit by mortgagee for possession—Title of 
mortgagor found—Subsequent suit for redemp¬ 
tion. 

In a suit for possession by the mortgagee the 
title of the mortgagor disputed by a third 
parly but found against. In a later suit for re¬ 
demption, the son cf the third patty again dis¬ 
puted the tide, Held, the decision in the prior 
suit was res judicata (Macleod, C, J. and Crump, 

J » Bapuji Rao Raoji Rao v. Kagunath Kao. 

74 I. C. 285 


__S. 1\—Parties and representatives— 

Saranjamdar—Suit by, to ^recover possession for 
non-rendering of service—Dismissal of suit— 
Second suit for recovering possession on the same 
urou^d by the next Saranjanidar. 

Plaintiff’s brother, a Saranjamdar, sued the 
predec'*ssors-in-title of the deiendants for re¬ 
covery of possession of land affeging that the 
defendant bid ceased to perform services, and 
held the lands wrongfully without assessment. 
The suit was dismissed on the ground that defen¬ 
dants did not hold the lands on service tenure. 
The plaintiff who succeeded his mother sued in 
1912, to recover possession of the land on the 
ground that the defendants had ceased to render 
service and in the alternative to recover assess¬ 
ment of the lands. Held, ihat the prior decision 
barred the suit as res judicata for the plaintiff 
inherited the estate from the previous holder on 
CO editions of formal resumption and re-g ant by 
Government iree from debts and charges under 
the Saraniam rules. The claim for payment of 
assessment was barred by limitation, as there was 
neither a special mode of devolution nor an ia- 
capacity for alienation which prevented limitation 
from running. [Scott, C. /• and Heaton, J.) 
Madhav Rao v. Anusuya Bai. 

18 Bom. 1. E. 768 : 361. C. 605 : 40 Bom. 606. 

VoL. I—65 


-S. 11— Parties and representatives — 

Mortgagor and mortgagee, estoppel by judgment 
—Suit for injunction against mortgagee of ship 
dismissed — Subsequent suit for injunction 
against vendees of ship if barred. 

Where a charterer of a ship sued the mort¬ 
gagee thereof for injunction on the ground that the 
latter intended to avoid the charter parlies and 
tne suit was dismissed for want of evidence as to 
the intention alleged. Held, that a subsequent suit 
by the charterer against the vendees of the ship 
under the decree on the mortgage for injunction 
lestraining them from dealing with the vessel in 
any manner inconsistent with tae agreement of 
charter party is not barred by the judgment in 
the previous suit. (Scott and Batchelor, JJ.) 
Andrew Yule and Co. v. Ardeshir Bomenji 
Dubash. 24 I. C. 758 : 16 Bom. L. R. 178. 

-S, 11— Parties and representatives — 

Donor and donee. 

The donee of land is not estopped as being privy 
in estate by a judgment obtained in an action 
againjit the donor when the action commenced 
after the purchase. [Scott, C.J. and Batchelor, J.) 
Abdul Ali v. Makhan. 13 Bom L. E. 268 : 

10 I. C. 890: 85 Bom. 297. 

-S. 11 — Parties and representatives — 

Suit against a person settingup title of a third 
person—Subsequent suit impleading that person 
—Prior decision if a bar. 

A sued B for a declaration that he was en¬ 
titled to receive rent at a certain rate from him 
and that B was a tenant under C and bound to 
pay rent to A as part of the settlement between 
them. In a prior rent suit by A against B the 
latter had set up that he held the land not under 
A but under C, who was not a party to that suit. 
The prior suit had been dismissed. Held that the 
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decision in the prior suit was no bar to the trial 
ot the issue as to B’s liability for rent. 26 C. 428 
foil. [Greaves and Gkosc, JJ.) Gopinath v, 
Bhaja Hari Das. 68 I.C. 472 : 1923 Cal. 327 (2). 

-8. 11— Parties—Mortgage suit — Party 

dismissed from suit—Subsequent suit for redemp¬ 
tion — Bar. 

A party in a suit for redemption dismissed 
from the suit for setiing up a claim adverse to the 
mortgagor and mortgagee ii barred from sub¬ 
sequently sumg for redempti >n of the same pro¬ 
perty. (ChoudHuri and Ghose^ JJ.) Ram Gopal 
Das V. JoGENUKA Nath Maity. 57 I.C. 980. 

- S. 11 —Partits and representatives — 

Purchaser at revenue sale — Recovery of rent 
from tenant at rate decreed in favour of ex-pro¬ 
prietor. 

A decree for rent obtained by a proprietor of 
a re'/enue-paying esta e against a tenant does 
not bar a suit tor rent by a purchaser of the 
estate at a revenue sale as the latter does not 
claim under the ex proprietor ^ithin S. 11. But 
the purchaser mav elect to take advantage of the 
decree obtained by the proprietor (Wojdroffe 
and Chatterjee. If.) Nakul Chandra Basu v. 
SosHi CharaN Biswas 

56 I. C. 390 : 24 C W. N. 399. 

--- S.ll — Parties and privies—Absence of 

notice. 

A party who is privy to a decree is bound by 
the deerf'e whether he has notice thereof or not. 
(Fletcher and Cuming^ JJ.) Raja Promatha 
Nath v. Bejoy Madhab. 53. I. C, M3. 

- S. 11— Parties and representatives — 

Mortgagee or permanent lessee— Not bound by 
later adjudication. 

A permanent lessee or a mortgagee from the 
owner of property is not bound by an adjudica¬ 
tion against the owner alter the creation of the 
mortgage or lease unless the Ies^ee or mortgagee 
is htiBself a party to the suit. 8 All. 3.^4 ; 43 Vlad. 
459 ref. (Woodroffe, Chitty and Huda^ JJ.) Shiva- 
CHANDRA Roy V. Harend Lal Kai. 

28 C. L. J, 223 ; 47 I. C. 315 : 22 C. W. N. 721. 

- S. 11— Parties and representatives — 

Prior title—Not affected. 

Where the plaintiff in a subsequent suit has 
derived no title subsequent to the previous suit, 
the subsequent suit is not barred by rts judicata. 
Where no issue was raised or tried in the former 
suit between the parties to the new suit. Held. 
that the claim was not barred by S. 11, C. P. C. 
(Fletcher a-'d Roe. JJ.) Surendra Narain 
Mitra V. Dejindra Prosad Mitra. 

99 I. 0. 464 : 23 C. I. J. 215. 

- S, 11—Representatives — Benamidar — 

Estoppel against - Whether binds beneficiary. 

A benamidar deft, in a mortgage suit repre¬ 
sents the beneficiary and an estoppel created by 
judgment and decree against the former binds 
the latter. (Fletcher and Chatterje, JJ.) Kania 
Lal Jalan V. Rasika Lal Sadhu Khan. 

23 I. C 762 : 19 C. W. N. 361. 

« 

-S. 11— Parties and representatives— 

Purchaser at revenue sale. 


C. P. CODE (V OF 1908). S. 11—Parties. i 

There is no precise position ascribable to pur¬ 
chaser at a patni sale and he is not in privy to 
the estate to a defaulting proprieior, and does 
not derive his title from him because under S. 11 , 
of the Patni Regulation he acquires property free 
from all encumbrances .that might have been 
created by the defaulter, his representatives or 
assignees. The purchaser, can, therefore, suc- 
cessiully sue his tenant for rent subsequently to 
that of the defaulting proprietor as be could not 
establish his relationship with the then deft, as 
landlord and tenant. The previous suit does not 
bar his suit on the principle of res judicata, 
Litnitation for ejectment proceedings taken by 
the purchaser begins from the date when his 
purchase became tinal, A person’s interest in 
the property held adversely lor the statutory 
period is an incumbrance. Therefore a purcha¬ 
ser at patni sale need not annul an incumbrance 
of a trespasser, dispossessing a defaulting pat- 
nidar. (Mookeriee and Beachcroft^ JJ.) Satish 
Chandra Sinha v. Munjanali DtBi. 

15 I. C. 869 : 17 C. W. N. 340. 

4 

% ^ 

-S. 11 —Parties and representatives — 

Father and son—t>utt for declaration of right— 
Defence of special custom—Second suit for partD 
Hon—Same defence taken by son. 

G, the father of deft, was recorded as a j'lgir- 
dhar in the Collector’s Register, sued \ Iff. for 
declaration of his rights against G. The plain¬ 
tiff based his claim under the ordinary law, but 
G pleaded that the custom of primogeniture gave 
him right to tne jagir. The Court held in that case 
that the special custom was not pro\ ed and that 
the plff. was entitled to succeed. 

The plff. subsequently brought another suit for 
partition and the delendant again pleaded primo- 
(niture. Held that as the matter was now res 
judicata^ the deft, could not take up the same 
detence which his father had t ken in the former 
suit. (Coxe, a*td Imam. JJ.) Kau Churn Singh 
V. Sheo Bakhsh Singh. 

17 C. L. J. 93 : 15 I C. 657 : 16 C. W. N. 783. 

% 

-—-S. 11—Parties and representatives — She- 

bait—Consent decree against him as shebait, 
whether binding on successor. 

A decree by consent against the shebait of a 
temple as such who to the knowledge of the plff, 
has been dismissed from temple is not binding on 
the properties ot the endowment in the hands of 
his successor in office. (Mookerjee and Carnduff, 
JJ.) Umeshananda Dot v. Mohandra Prasad. 

111. C, 280 : 14 C. L. J. 337. 

-S. 11 —Parties and representatives — 

Legal representative—Decision against—Appeal 
decree. 

I Though a wrong person is brought on record 
to represent the estate in an appeal from a mort¬ 
gage decree against the widow, still if the mort¬ 
gage is not fraudulent and is executed for neces¬ 
sary purposes the real representative of the estate 
is bound by the appellate decree. (Coxe^ J.) 
Girija Sunkari Debi V. Kailash Chandra Bose. 

10 1. G. 32. 

-S. 11—Parties and Representatives, 

So far as plaintiffs were concerned it was held 
, in a previous suit t^^t they had a^re^d (o thO 


1029 


1030 


CIVIL DIGEST, 1911—1923. 


0. P. CODE (V OF 1908), S. 11—Parties. 

alienation which had been for their benefit and 
could not question it, that they could under no 
ciroumstances inherit any of the estate left by the 
widow and that should they survive her another 
reversioner would be entitled to take that portion 
that had been alienated and that portion 
which had not been sold. Plaintiff brought a 
subsequent suit to the effect that this sale should 
not affect his leversionary rights. This was dis¬ 
missed in 1913. Plaintifls with his two younger 
brothers again brought a suit for a portion of the 
land which was not alienated atter the death of 
the widow ; held the question is clearly res judi¬ 
cata as between them and the widow an'l her 
successors, {Marthtcau and Hurrison^ //•) 
Maula Baksh V, Mt Jiwi. 1923 Lah. 556. 

-S, 11 —Parties and rejyresentatives — 

Suit agaimsi joint Hindu family—All the mem- 
bets bound by the judgment. 

Where a pe»’Son obtains an ex parlt decree 
against the managers of a joint Hindu lamily 
business, the junior members cannot s'^bse^uent- 
ly sue for a declaration of their immunity on the 
ground that the contract on which the decree was 
given was a wagering contract. The managers 
should have raised this plea, as detence to the 
previous suit and their omission operates as res- 
judicata. (Le Ro^signol and Ha*^ison, JJ,) Ram 

Rattan v. The Firm of Hursukh Roy. 

43 P. L. R, 1922 : 69 I, C. 783 : 1924 Lah. 26. 

■■*8. \l-~-Parties and representatives — Liti’ 
gating under the same title — Decision against 
defendant in individual capacity docs not bar 
suit in representative caparity. 

Where in the former suit the defendants were 
impleaded in their representative capacity but. 
were proceeded against in their individual rights 

the decision in the suit does not operate as reb 

in a sub^^equent suit against the deien- 
dants as representing the community. {Broadway 

and Abdul Qadef, JJ.) Sitaram v. Ghaanno. 

69 I. C. 528. 


_S. ll—Parties—Pro forma deft. 

A decision arrived at in a prior suit is not res 
judicata against a person who was merely a 
nominal deft, in the previous suit. [Shadi Lai, J). 
Gokal Cand V Milkhai. 65 P* R. 1916 : 

157 P. W. R. 1916 : 35 I.C. 543 ; 1 P. L. R. 1917. 


8. 11 —Parties and representatives 


Successors in Itlle. 

In 1856 S, sued his brothers F and J for re¬ 
covery of 4 share in the ancestral estate but by 
compromise accepted a certain area in lieu of his 
claim. After death of S- his sons sued for the 
alleged share of S and the suit was dismissed in 
1860. S and his sons were entered in the Reve¬ 
nue Records as lull proprietors of the land and 
as having a right to a share in the village shami- 
lat by some mistake which was repeated from 
time to time. In a suit by the descendants of F. 
in 1908 for the rectification of the entry in the 

Revenue Records. the plaintiffs could 

succeed, the decision of 1860 operating as res 
judicata. (Kensington, C. 7. and 

Muhammad v. Muzaffar. ?* 

28 I. C. 388: 28 P. W. R. 1915. 


C, P. CODE (V OP 1908), S. 11—Parties. 

-8. 11—Parties and representatives — 

Vendor and purchaser—Previous suit by vendor 
after sale— Substqut'nt suit by vendee — Estoppel* 
Where in pursuance of a covenant in a sale 
deed by A to B that A would get possession of the 
property sold, from C, and deliver it to B. in pur¬ 
suance of which A suid C. and B was a witness 
therein for A and made no mention of the sale 
to him. Held, that a subsequent suit by B against 
C, was barred by res judicata 3.nd that B was 
estopped from saying ihat he was not bound by 
the previous suit, A decision of title operates as 
res//fdfcata in a subsequent suit where the pre¬ 
vious suit was for ejectment. {Robertson, J.) 
Hussain Bibi v. Jagannatha. 

85 P. W R. 1913: 18 I. C. 278: 

104 P. L. R. 1913 (jf . B.). 

■ S. 11 —Parties and representatives — De¬ 
cree in suit by Hindu w‘dow—Reversioners when 
ba*red—Reversioners impleaded in first court 
but not in appeal where judgment in favour of 
the widow lyas revened—Effect of. 

To a suit by a Hindu widow for the recovery of 
the property ol her husband from a person who 
claimed to be his validly adopted son, persons, 
who were presumptive reversionary heirs of the 
esiate, were made parties defendants. The first 
Court found against the ado^.»tion and decreed the 
suit The alleged adopted son preferred an 
appeal making tne widow alone a party respon¬ 
dent. The appellate court found in favour of the 
adoption and dismissed the widow’s suit. In a 
subsequent suit filed after the death of the widow 
by the reversioners who were parties defendant 
to the prior suit against the adopted son. Held 
that, whatever might have been the character in 
which plaintiffs were impleaded in the prior suit, 
inasmuch as the widow represented the esiate 
in the appeal therein, the decision in the appeal 
was res judicata in favour of the adopted son, 
there being no suggestion of fraud or collusion 
between the widow and the adopted son in the 
proceedings in the suit or appeal. The expres¬ 
sion “special cause” referred to in the Shivaganga- 
cases. 9 M. I. A. 539 must be ejusdem generis 
with unfairness or irregularity in the proceedings 
to which explicit refeience is made. 43 B. 8o9 
Ref. (Oldfield, and Venkatasubba Bao, JJ.) 
Nachikalai V. Aiyakannu. 43 M. L. J. 95 : 

16 L. W. 94: (1922f M. W. N. 418 : 

31 M. L. T. 129 (ri, C.) -yO I. a 387 : 

1922 Mad. 233. 

_S. 11—Parties and representatives— 

Landlord and tenant—Adjudication as to rate of 

rent—Successor not bound. 

A decision of Court negativing landholder s 
right to levy faisal rate aa^ upholding a contract 
between him and his tenant for payment of red¬ 
uced rent will not be res judicata in a suit by the 
landholder's successors to enforce the original 
rate S. 26 (3j of the Madras Estates Land Act 
confers a special privilege on the successor, viz. 
the right to enhance an unduly low ra*e of rent 
agreed to by his predecessor. Per Bakewell, J, 
-The prior decision will n^t operate as res 
judicata, unless it is shown that the plaintiffs in 
that suit had an absolute interest in the pro¬ 
perty, in order that they might be held to be the 
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predecessor in title of the landholder seeking to 
enforce the original rate in the subsequent suit. 
{Bakewell and Phillips, //,) Karuppa GoUNDAN 
V, Marayana Chettiar. 

(1918) M. W. N. 188 : 7 I. W. 376 : 45 I. C. 406 : 

24 M. L T. 35. 

-S. 11 — Parties and repr esentatives — 

Legal-representative — Decree against—Bind¬ 
ing on all persons claiming from the deceased, 

A decree passed in a suit against the widow or 
the deceased owner as his legal representative is 
binding on all those who claim under him and 
if the widow in a former suit omits fo raise any 
available ground of defence, it will be res jndi- \ 
oata m a subsequent suit against the persons : 
claiming under the deceased owner.. {Abdur Ra 
him and Napier, JJ.) Venkata Rangayga v. 
Gandavarpu Narasamma, 23 M. L. T. 208 : 

8 L. W. 19 : 44 l.C. 852 : (1918) M. W. N. 195. 

-S. 11— Parties and representatives — 

Stranger—Decision in suit —Equitable estop¬ 

pel. 

In a suit for redemption of a mortgage by a 
person who had paid off a previous mortgage it 
appeared that the title to the property had oeen 
decided against the plaintiff in a previous suit by 
a third party against himselt and the mortgagor. 
Held, that the matter was res judicata though 
the former suit was brought in a Court which 
had no jurisdiction over the present suit. 25 M. 
L. J. 379: 8 Mad 83 foil. The prior decision even 
if not res judicata operated as an equitable estop¬ 
pel, against plaintiffs asserting title to the proper¬ 
ties in question. \Sadastva Aiyar and Hunnay, 
JJ) Thekkemanengath Raman v, Kakkessari 
Pazhiyot Manakkal, 2 L. W. 433: 27 I. C. 9tt9: 

28 M. L. J. 184. 

- 11 - Parties and representatives—Suit 

against Tuluq President—Subsequent suit against 

parties. 

A former suit against a Taluq President for 
cancellation of an order forbidding erection of a 
'warp* on his land does not bar a subsequent suit 
against private parties for declaration of title to 
the property. (Ayling and Tyabji, //-) Aruwa- 

CHALA MuDALI V. GOVINDARAJA MUDALI. 

25 I. C. 434: 1 L. W. 673. 

_S. 11— Parties and representatives — 

Co-tenants—Decree against one, 

A decree for ejectment by the landlord against 
one of several joint tenants of a holding does not 
bind the other tenants. {Sundara Iyer and Sada- 
siva Iyer, JJ^) Narayanaswami Naidu v, Thi- 
PUMALAISETTI SUBBAYYA. (1913) M, W. N. 96 : 

16 I. c. 698: 24 M. L. J. 79, 

---S. 11— Parties or representative. 

Defendants got certain property attached and 
sold in execution of a money decree and themsel¬ 
ves purchased it. Plaintiffs sued for nossession 
on the ground that the sale was not binding on 
them inasmuch as an injunction was issued to 
the Munsif to stay the execution proceedings and 
the Munsiff without waiting for the Subordinate 
Judge’s order cancelling the injunction, confirm¬ 
ed the sale, that when he applied for a review ot 
the order confirming the sale, the application was 
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rejected with an order that a regular suit was 
necessary. Held the question whether suit can 
lie is not res judicata as the defendants were not 
parties to or heard in the proceedings which 
the order was passed. (Kotwal, A. J, C.) Brijo- 
MOHAN Singh v. Kasturchand. 68 I. C 693: 

1922 Nag. 189. 

-S. 11—Parlies and representatives — 

Stranger-Interested in litigation-Wheiher neces¬ 
sary party—Whether bound by result, 

A person interested in litigation is not bound to 
apply to make him party ai-id in default he is not 
bound by the result or the litigation. ^Mitra, A. 
J. C.) Narhar V, Narain. 56 1. C. 386, 

-S. 11— Parties and representatives — 

Adoption pendente lite—Adopted son bound 
It during the pendency of a suit or appeal 
against a widow as representing the estate, she 
adopts a son, the adopted son is bound by the 
result of the suit or appeal and a fresh suit by 
the adopted son is haired by res judicata, (Batten, 
Prideaux and M*tra,A. 7. Cs.) GaNPATRAo v. 
Laxmi Bai. 43 1. C. 64: 15 N, L B. 24. 

-8. 11— Parties and representat ves — 

Vender and Vendee, 

A person having a charge On property under 
S. 55f T.P. Act can enforce it against a person who 
obtains the property from the vendor by a con¬ 
sent decree witn notice of the charge and he is 
not bound by a decision regarding this property 
when he was not a p<irty to the suit, 26 I. C. 810, 
32 Cal. 283, 8 All. 324 Ref. (Mttra, O, A. /. C.) 
Kesar V. Munna. 39 I. C. 50 : 13 N. L, B. 19. 

' ' —S. 11— Parties and representatives — 

Mortgagor and Mortgagee, 

A mortgagor is not precluded by adjudication 
of tide against the mortgagee only. (Lindsay, J, 
C.) Khunnu V, Bandi. 45 I. C. 849 : 5 0. L. J. 121. 

-S, 11— Parties and representatives — 

Mortgagors—Redemption suits by co-mortga¬ 
gors. 

On failure of a co-mortgagor plaintiff to comp¬ 
ly with a decree in prior redemption suit, in 
which other co-mortgagors were defendants the 
latter may subsequently sue for redemption. The 
co-mortgagors plaintiffs in the subsequent suit 
cannot be said to claim under the plaintiff in the 
previous suit, (Lindsay, J.C) Bhairon Baksh 
V, Raghubans Kunvar. 45 l.C. 300 ; 6 O.L.J. 43, 

-S. 11 — Parties and representatives — 

Mortgagor and mortgagees — Decision against 
latter if binding on mortgagee. 

In resumption suiis, a mortgagee from the 
grantee is not a necessary party and is bound by 
the decision in the suit if fairly conducted bet¬ 
ween the grantor and grantee. If not so conduct¬ 
ed and when the mortgagee is a party, he can 
have his pleas fully heard and determined. 
(Bailie, S,M. and Tweedy, J,M,] Madari Lal w. 
Phakal Wan Singh. 28 1. C. 440 ; 2 0. L, J, 161. 

-S- 11— Parties -- Previous suit with 

third party. 

The question whether or not the present Plain¬ 
tiffs Respondents had acquired by prescription 
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the right to a flaw of water f»-om the Defendant 
Appellant’s land wa'* not decided in previous 
suit. All that was decided was that the Defen¬ 
dant had not at that time acquired the piescrip 
tive right upon which the claim for damages was 
based. Held : If the defendant with the consent 
of third oarty shou'd make a cutting through the 
middle of the bund so as to let the water fl'^w on 
to the latier*s land, it is difficult to see how any¬ 
thing decided in the previous suit would give 
the Plaintiffs any right to object. Plaintiffs could 
not maintain an action merely because the lights 
oi a third party mav possibly have oeen infring¬ 
ed. (Dawsofi Miller^ C. and Mullirk^J ; Mx. 
SARB4N V. PHODO SAHU, 

4 P.L.T, 81 : 1922 Pat. 305 : 

69 I.C. 947 ; 2 P. 110 : 1923 P, 65. 

8. 11 —Parties and representatives — 
Auction purchaser—Execution of money-aecree — 
Decision between decree holder and judgment 
debtor if binding on auition purchaser. 

An auction purchaser who purchases ia execu¬ 
tion ot a money decree is Pound as between 
himself and the decree-holder by any previous 
litigation between the decree-holder and the 
judgment-debtor whose interests oe has purcha¬ 
sed. S. 11 of the Civil Procedure Code applie** 
to the fac^s of tbe case. 22 C. 909 : 10 C. L, J. 150 
foil. 14 M. 1. A. 101 : 7 Cal 107 (P.C.) dist. 14 
Cal, 40ldiss. The representative ot the judg¬ 
ment-debtor seems to be nn the same footing as 
the person claiming under him. A person claims 
through or under another when he derives his 
title tnrough that other either by assignment, in¬ 
heritance or succession or when he holds a sub¬ 
ordinate title granted by the other,, and except in 
cases specially prjvided for by statute or com¬ 
mon law he can have no better title than the per¬ 
son through or under whom he claims. (Dawson 
Miller, CJ. and C^utis, J ) Dayal v, Umesh 
PRASAD. 1 Pat. 174 : 67 1.0. 266 : 

3 P.L.T. 606 : 1922 Pat. 33 : 1922 P. 63. 

-S. 11— Parties and , representalives — 

Third parties^ 

A finding in an earlier suit between a defend¬ 
ant and third party is not res judicata between 
the parties to the subsequent suit. (Rattigan, C. 
/. and Muriineau, /.J Sain Das v* Bishanhar 
Das, 60 I.C. 333. 

-g. 11 —Paf^//es—Pro forma defendant. 

A judgment in a case in which a party is a 
mere profjrma defendant against whom no re¬ 
lief was claimed is not res judicata against him. 
(Mullick, J.) SUGRIVE Misser v. Jogi Misser. 

45 I.C. 318 

—S. 11 —Parties and representatives — 
Vendor and purchaser—Suit between vendor and 
a previous purchaser^ when operates as res 
judicata between two purchasers* 

For a previous decision against a transferor to 
be res judicata as against the transferee his 
title mast have arissn subsequent to tbe commen- 
^ cement of the previous suit (Ormond, J.) Ma 
I U. V, Mg LU Gale. 82 I.C, 610 : 9 Bur. L T 86. 


C. P. CODE (V OF 1908), S, 11—Plea of. 

Plea of 

-S. 11— Pita of res judicata — Proof — 

Plaint and judgment to be produced—Decree 
ambiguous. 

The Privy Council refused to uphold a plea of 
res judicata on the ground that the summary of 
the plaint as set out in the decree was ambiguoub 
and that the original pleadings should have been 
filed. The Privy Council refused to allow the 
appellant to put in evidence the documents in 
support of the plea when the appellant was re¬ 
miss, in spite ot the objecUons taken in thecoutts 
below to the defect in the rec'^rd* (Sir Lawrence 
Jenkins,) Radha Kishun v, Khurshed. 

47 Cal. 662 : 47 I.A. 11 : 18 A.L.J. 401 : 

(1930f M. W. U. 308 : 11 L W. 518 : 

22 Bom. L. R. 5o7 : 65 I.C. 959 : 

38 M.L.J. 424 (P.C.) . 

-S. 11— Plea of— Matter of substance and 

not of form—Rule known fo Hindu Law. 

Though the rule ot rrs judicata as embodied 
in S. 11 of the C, P. Code may be traced to an 
English Source, it only embodies a doctrine 
known to Hindu Law. The application of the 
rule by the Courts in India should not be influ¬ 
enced b\ 'technical considerations of form, but by 
matter of substance within the limits allowed by 
law. (Sir Lawrence Jenkins,) Sheo Parsan 
Singh v, Ramnandan Prasad Singh, 43 Cal 694: 
43 I,A. 91 : 14 a L.J, 466 : 20 C.W.N, 738 : 

18 Bom L R. 397 : 23 C.L J. 621: 

(1916) 1 M.W.N. 419 ; 20 M.L T. 1 : 3 L W. 644 : 

33 I.C. 914 : 31 M.L.J. 77 (P.C.). 

[Affirming 6 I.C. 301 : 11 C.L.J. 623.J 

-S. 11 —Plea of—Substance of decision, 

A suit dismissed on the ground that the plain¬ 
tiff could not establish his contentions, bars a 
subsequent suit on the same conteotion in ano¬ 
ther lorm. 13 Bora 326 dist. (Scoff, C.J and Bea¬ 
man, J.) Muhammad Gans Dadasaheb v, Raj 
Bax Roshan Bax. 37 Bom. 224 19 I.C. 558 ; 

15 Bom. L.R, 266. 

-S. 11— Plea of—Proof, 

The question as to wheter certain matters are 
or are not res judicata between cei tain parties is a 
ques ion peculiar to the facts and circumstances 
surrounding each particular ca; e. {Davar and 
Robertson, JJ.) Ahmedbhai Habibhov v. Din- 
SHAW Maneckji Patit. 12 I.C. 813: 

13 Bom. L.K. 1061. 

-S. 11 —Plea of—Nature of—Estoppel and 

res judicata. 

Res judicata differs from estoppel. A true res 
judicata ousts the jurisdiction ol the Court, while 
estoppel shuts the mouth of a party. Estoppel 
means that a person shall not be allowed to say 
one thing at one time and the opposite at another 
res judicata means that the person shall 
not say the same thing twice over. iBeaman, J.) 
Bhaishankar V. Morari. 36 Bom, 283 : 

12 I,G 535 : 13 Bom. L.R, 950. 

-S. 11 —Plea of—Proof of—Reference to 

judgment. 

If a question of res judicata srises upon a decree 
expressed in general terms, the Court may look 
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at all the intrinsic evidence before it and the 
materials of the case as a whole {Beaman, 
Hope Mills, Ltd, Sir Kovasji J. Readymoney. 

10 I.C. 748 : 13 Bom. L.B. 162. 

-S.ll —Plea of — Proof. 

To decide the question of res judicata the court 
has to look to ihe pleadings and judgment to 
ascertain the matter in controversy and the de¬ 
cision actually given. [Mookerjee. J,) Panchu v. 
Chandra Kanta. 12 I.C. 9 : 14 C.L.J, 220. 

--- s. 11— Plea of — Proof — Second appeal. 

k p\Qdi. oi res judicata depending upon a find¬ 
ing of fact not contested in the Lower Appel¬ 
late Court cannot be maintained in second appeal. 
(Shadi Lai and Wilbcrforce, JJ.) Farzand Ali v. 
Zafar All 46 I C. 119 : 132 P.W.B. 1918. 

-S. 11— Plea of--Allegations in plaint — 

Necessity for 

Where all the conditions requisite for ap¬ 
plication oi the rule oi res judicata are not staled 
in the plaint, it is impossible to say that on the 
face ot it the suit is barred by res judicata under 
S. 11. C.P.C. (Shah Dm, /.) Manichand Mus- 
SAMMAT SHUKRi. 75 P.W.R. 1913 : 18 I.C, 1007: 

194 P. L. E. 1913. 

-S. 11 — Plea of — Party affected— Must 

be given notice and opportunity. 

The party who is sought to be affected by the 
bar of res judicata should ha^-e notice of the poini 
which is likely to be decided against him and 
should have an opportunity of putting forward his 
contentions against such a decision. [Schwabe, C. 
J. Olafield and Ramesam, JJ.) Chidambaram 
Chetti V. Kandasami Goundan. 46 M. 768 : 
(1923) M.W.N. 571 : 45 M.L.J. 346 : 18 L. W. 757 : 

74 I. C. 155 : 1924 M. 1 (F.BJ. 

-S. 11— Plea of — Waiver. 

The plea of res judicata being one in bar of a 
trial of a suit or an issue, and not affecting the 
jurisdiction of the Court may be waived by the 
party. The effect oi waiver is ihe same whether 
it was omitted to be taken by mistake, accident 
or design. (Ayling and Srinivasa Iyengar. JJ.) 
Motuki Seshayya V. Venkatadri Appa Row 

(19161 3 M. W. N. 219 : 36 I C. 289 : 

31 H. L. J. 219. 

-S, 11— Plea of^—Strict proof. 

The plea of res judicata being one in restraint 
of the right of a litigant to have his case fully 
tried and determined the judgment which is 
pleaded in bar of this right must be strictly con¬ 
strued. (Seshagtri Iyer and Phillips, JJ.) Laxmi- 
pathaya V, Kama Chandra. 31 M. L. J. 311: 

20 M. L. X. 228 : 35 I. C 421 : 

(1916) 2 M. W. N 133. 

-S. 11— Plea of—One of substance — Form 

of plaint, 

A party cannot by manipulation of the form of 
plaint, get round the bar of res judicata. (Sadasiva 
Aiyar and Napier, JJ.) Paykat Manakkal v. 
Theyyankaran. 32 I c. 624 : 

(1916) 1 M. W. N. 171 


-S.ll —Plea of— Foundation of—Inconsis^ 

tent pleas — Parties^ case and position should 
be same. 

The theory of res judicata requires the posi 
tion and the case of the parses to be the same in 
both suits A party against whom a judgment has 
been given is not permitted to show that it is 
erroneous whether as plaintiff or as defendant in 
a subsequent proceeding but nOc a paity in whose 
favour it was rendered. The latter may be p even- 
lea from doing so, if to permit it will contravene 
the principle ot not allowing a person to derive an 
equitable benefit by adopting incons stent posi¬ 
tions. [Benson and Sundara Aiyar, JJ.) Velu- 
swamy Naiker V. Bommachi Naiker. 

14 M.L.T. 229 : (1913) M. W. N. 776: 5 L. W. 299 : 

21 1. C. 219 : 25 U. L. J. 324. 

-S. 11 and 0. 2, Er. 2 and 3— Plea of~^ 

How determined. 

It is only when, on the facts relied upon in the 
plaint to constitute the cause of action in the first 
suit, it is open to ask for the relief praved for in 
the second suit that the latter suit would be barred 
under O, 2, Rr. 2 and 3. 12 Cal. 291 ; 8 C'il. 8i9 : 
14 All. 512 rel. (Sankaran Nair and Oldjield^ 
JJ.) SiLiLAN Sahib v. Bontala Haman Sahib. 
38 Mad. 247 : (1913) M. W. E. 554 ; 20 I. G. 4*8 : 

25 M.L.J, 125. 


-S. 11— Plea of — Decree and judgment—* 

Consideration of. 

Where a decree is e^pressedin general terms 
the judgment may be referred to ascertain what 
the real issues were, in order to see how far the 
decree operates as res judicata. (MilPr, C.J. and 
Adami, J.) Raghunath Kurmi v. Deo Narain 
Rai. 51 I. C. 981 : 1919 Fat. 393. 


-S. li— Plea of—Proof of—Onus. 

The person who pleads res judicata must show 
from the record that the Court had found in bis 
lavour in another proceedings. {MulUck and 
Atkinson, JJ.) BaNSRAj Lal v. Moti Lal. 

(1918) Pat. 21 : 42 1. C. 425 ; 3 Pat. L. W. 360. 


-S. 11— Plcaof—Proof—Onus, 

A person who wishes to set up the plea of res* 
judicata must produce such documents as will 
bring the case under S. 11 ot C, P. C* \Chamier, 
C J. and Roe, /.) Akbar Zamankhan v, Sheo 
Parshan Lal. 39 I. C. 908 : 3 Pat. L W, 327. 



-S, 11— Plea of—Plaint in previous suit—^ 

Construction. 

To determine whether a claim is res judicata^ 
the plaint in the previous suit should be construed 
in the same way as the Court which decided the 
former suit construed it. (Ormond, O. C. 7, and 
Parlett, JJ.) Christenson v Commotto. 

42 I. 0. 518 : 11 Bur. L. T. 192. 


Prior Decuion. 



— —S. —Prior decision—Rent decree— 
Puttah and Muchalkhas, Question of—Madras 
Estates Land Act, S. 62 (3). 

Where the appellants contended that the 
vious judgments are res judicata in the suits aff 
they have fully gone into the question of custOt3E| 
relating to the different stipulations in the putta® 
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Held^ their Lordships cannot sustain on legal 
grounds ihe plea of res §iuiicata as suggested. The 
doctrine of.rtfs judicafa is not in question, but the 
application ot the special rules stated in S. 5^ t3), 
MJtdras Estates Land A^ct under which,Mucuilikas 
decreed for any revenue year remain in ioice, 
until the beginning of the year for which fresh 
ones are exchanged or decreed, and there is no 
reason for restricting the scope of the general 
reierence to muchilikas decreed to those decreed 
by any particular desc iption of court. {Lord 
Shaw.j Ratha Krishna Ayyar v. Sunder 
SWAMY lYBR. 49 1. A. 211 : 4& SSad. 475 : 

43 M. L. J. 323 : 27 C. W. N, 1 : 
20 A. L J. 937 : 38 C L. J . 4ou : 16 L. W. 18 : 
74 I. C. 584 : 31 Jff L.X. 31 : 1922 P.C. 257 : (P C.). 

— —S. 11 —Prior decision—Decision not apte^ 
aled from Effect of Rtversal in another proceeding. 
Where a decision is not appealed troin but it 
is in effect revetsed by the order made bv the 
High Court in an appeal fromanoiher proceeding 
in the same suit, it d les not onerate as rts 
judicata, {Stuart and Ryves^ JJ,) Keshri v. 

Bhawani Rai. 76 I. C. 473 : 1923 All. 456. 

» 

' - . ■- - S. 11 — Prior decision — Subsequent — 

Inconsistent decision —LaUr decision to prevail, 
Wnere tnere are two inconsistent decision it is 
the later decision tuat operates as res judicata. 
So held With reference to an adjudication in the 
course of an execu ion proceedings. (Piggott and 
Walshy JJ,) Lalta PraSad v. Suraj Kumar. 

44 All. 31U : L. K. 3 A. Ill : 20 A. L. J. 185 : 

66 1, o. 877 ; 1922 All. 145. 

-S. 11 —Prior decision — Inconsistent 

cinders—Later one prevails. 

There was a compromise between t' e 4th 
delendant and some of the judgment debtors by 
which they were let free. The transferee oi the 
decree applied lor execution against these judg¬ 
ment debtors also* Tdeir objection was allowed. 
In a tecond application tor execution against 
them also, they objected, out their objection was 
lost in deiault, in a third application against 
them, held their objection was barred by res 
judicata as the latter oi me two inconsistent deci¬ 
sions must prevail. {CHamier and Piggott, JJ.) 
Dambar Sjngh V, Manwakali Khan. 

37 All. 531 ^ 30 I. U. 775 : 13 A. L. J. 764 : 

-Sa. 11 and 47 —Prior decision—Mortgages 

^Redemption—Provision in preliminary decree 
that if not redeemed tn a certain time all righiS 
will cease — Failure—Effect, 

Where a mortgagor is given a preliminary 
decree for redemption on condition that if he does 
not pay the amount within a certain time, he 
would be debarred from all rights to redeem, and 
if he fails so to redeem he cannot bring a second 
suit to redeem. {Macleod^ C. J. and Shah^ JJ.) 
KushaBA V BUDHaJt. 46 Bom. 348 : 

23 Bom. L. R. 1176 : 64 I. C. 1004 : 1922 Bom. 127. 

-s. 11— Prior decision—Redemption pre¬ 
viously decreed—Right lo redeem reserved^ 
Subsequent suit for redemption. 

^^Where the decree in a suit for redemption of a 
OOOttgage provided for payment by instalments by 
* tttl^^ortgagbr pi mortgage money, jq default 


C. P. CODE (V OF 1908), S. 11— Prior decision, 

of which the mortgagee was to remain in posses¬ 
sion in lieu of mteipst. and also reserved the right 
to redeem, a subsequent suit lor redemption is 
not barred. {Maclcod, C.J. and Shah, J.) Abdul 
Rajak Allisha Mulani V, Vaman Ganesh Papli- 
KAR. 45 Bom. 1336 ; 63 I. G. 902 : 

23 Bom. L. B. 593. 

-S. 11—Prior decision^ 

In a former suit between the parties the amount 
mentioned in the patta was taken as the basis of 
the value of rent payable in kind, held that it does 
operate as res judicata in a subsequent suit. 
{Fletcher and Ntwboutd, JJ.) Sarat Chandra 
Roy V, Abbas All 41 1 C. 833. 

-S. 11 -Prior decision — Redemption — 

Second suit not barred. 

When a plainiifl has oht'»ined a decree for re¬ 
demption of morigage by payment into Court of a 
certain sum within a certain time and when no 
steps have been taken by ihe plaintiff towards 
making suen payment and the period fixed elap¬ 
sed without any payment ^eiiig made, still a 
second suit to redeem on pa>meiit of the self 
same sum is not barred by the rule of res judicata. 

The right of redemption could not be extin¬ 
guished oy the preliminary decree and could only 
be extinguished by a final decree, (Campbell, 
J.) SUNKA V, JarUN. 75 I. C. 919 : 

1923 Lah. 680. 

-S. 11—Prior decision—In suit based on 

non-existent cause of action—Ij res judicata. 

rne decision in a suit which proceeds on a 
cause of action, which has no existence in the eye 
ot the law, cannot operate as res judicata, ( Shadi 
Lai, C. 7. and Wilbcrforcc, J.) Buta Singh v. 
JhandU. 3 U.T.L R. (Lah.j 49 ; 61 I.C. 375 : 

3 Lab. L.J. 211. 

-S. 11.— Prior decision — Adoption by 

widow—Suit by rev'rstoucr for declaration. 

Where a reversioner brought a suit for a de¬ 
claration that an adoption by a widow is not bind¬ 
ing on him and got a decree, the question of 
relationship is fc^ judicata in a second suit for a 
declaraiion that a gilt by her is not binding on 
him. {Shadi Lai, C,J. and Leslie Jon's, J.) Indraj 
V. Ranji LaL. 59 I.C. 608 : 34 P.W R. Iy2l. 

-S. 11— Prior decision — Effect of, though 

erroneous—Construotion of grant. 

In a prior litigation to which the plaintiff was 
a party it was decided that the question whether 
the properties in suit were wakf properties must 
be held in the afifirinative by reason of res-judicata 
owing to a decision in a still prior suit. It was 
however over-looked that the plaintiff was not a 
party to that prior suit. Held that notwithstanding 
the mistake the decision in the prior suit opera¬ 
ted as res juiicata and that the plaintiff could not 
raise the question of the wakf character of the 
suit property again. {Phillips and Devadoss, JJ,) 
Jagga Row Bahadur Card v, Gonher Bibi. 

17 L.W. 621 : 11923) M.W.N. 347 : 

72 I.C. 789 : 1923 M. 645. 

-S. Ih—Pr^or decision — Possession, nature 

of, declared in a previous suit —Res judicata. 

A judgment in a prior suit operates as res judi¬ 
cata in a subsequent Suit between the same 
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parties or tbeir represeniatives in interest if it deci¬ 
des what was the character of the possession of 
any person who was a piity to that suit, e.g. whe¬ 
ther it was then adverse or permissive possession 
or whether u was separate or joint possession. 
{bpencer and Vtnkaiasubba Rao, 7/.) Singara- 
VELU Mudauar V. Chocka Mudaliar, 

16 L.W. 614 : 31 M.L.T, 298 * 
(I922j M.W.N. 676 : 43 M L.J 737: 

46 Mad. 525 : 70 I.C. 894 : 

1923 Mad 88 l2). 

-S. 11— Prior decision — 'Not inter parties 

—Res-judicaia, 

A sued X for a declaration that he was entitled 
to ihQ A sari Sheriff oificQ and the suit was dis- 
rniised on the ground that A should prove his 
title to the office. A subsequently sued the Gov¬ 
ernment for recovery of money alleged to be 
due to him as the person entitled to the office of 
Asari Sheriff, held that the suit was not barred by 
res judicata, D stinction between judgments in 
retn and judgments in personam considered. 
33 M. ‘I83ai}d 30 M. 141, overruled. (Wallis, C J., 
Spencer and Kumaraswamt Sastri, 77.) Secy of 
State v. Syed Ahmed Badsha Sahib, 

44 Mad. 778 : 14 L W 128 : 41 M.L J. 223 : 

67 I.C. 971 : il921) M.W.N. 576 (F.B.). 

-S. 11— Prior decision —Judgment of 

Revenue Court. 

A judgment in a rent suit by the lessee for a 
term of a Zamindari against the tenant does not 
bar a subsequent suit by the Zamindar after sur 
render of ihe lease though the cl<»im in the latter 
suit is one for a pe iod covered by the lease. 

Per Krishnan, 7.—Surrender determines the 
tenancy and lets in the landlord's rights (Napier 
and Kr^shnan, 77 ) Rajah of Ramnad v. Rama- 
NAthaswami, 44 Mad. 514 . 

29 M L.T. 322 * 63 I.C. 205 : 

41 M.L.J. 288. 

-S. 11 — Prior decision — tindtngs on 

application. 

In a proceeding under a mortgage decree, the 
assignee decree-holder applied to the Court to be 
recognised as such and to pass a final decree. 
The Court dismissed the application holding that 
no final decree can be passed, as the legal repre¬ 
sentatives of the deceased deft, were not brought 
on record within proper time. The present ap¬ 
plication is therefore made asking lor sale 
of the mortgaged property. Held,, that the appli¬ 
cation is barred on the principle of res judicata, 
(Sadasiva Aiyar and Coutis Trotter^ 77.) KondU 
Nagayyan Chettiar V, Srinivasa Aiyangar. 

62 I C. 856 : 14 L.W. 18. 

I 

-S. 11 —Prior decision. 

Where a claim of a third person based on a 
mortgage is disallowed, and als3 his suit foi de¬ 
claration of his mortgage rights is dismissed, he 
cannot enforce, by a reguSar suit, bis rights 
under the mortgage. (Ayling and Odgers, 77.) 

SiNGARIAH ChETTY V, CHiNNABI. 

44 Mad. 268 : 12 L.W. 725 : 28 M L T. 420 : 

(1921; M. W.N. 33: 60 I.C. 780 ; 40 M L J. 7. 

— —-S. 11— Prior decision—Conflicting de- 

cisions—Maxim Estoppel against estoppel sets 
the matter at large'^ —Meaning of. 


C. P. CODE (V OF 1908), S. 11—Eepresentative 

suit. 

\ii \xxdgmQw\s inter partes the later adjudica¬ 
tion should be taken as superseding the earlier, 
whether or not the former adjudication was 
pleaded as a-bar to the trial of the suit in which 
the later adjudication is made. The plea of res 
judicata may be waived by accident, mistake or 
intentionallvi The maxim ‘‘Estoppel against es¬ 
toppel sets the matter at large is not applicable 
to estoppels by record. \Aylin^ and. Srinivasa 
Aiyangar, 77.) Seshayya v, Venkatadbiappa 
Kao. 8L M. L. j. 219': 

36 r. c. 289 : (1916) 2 M.W.N. 219. 

-—S. 11 — Prior decision though wrong is 

res-judicata. (Kotwal, A.7.C.) Latu v, Zipri, 

61 I. C. 608, 

- - ■ S. 11— Prior decision. 

When the taluqdars had brought their suit for 
resumption of muafi they had made plaintiffs and 
defendants 2 and 3 parties to it. Defendant 
No. 1 however had put in an application claiming 
as he claimed in this suit to be partner wiih plain- 
t tfs and deiendants 2 and 3. He was made a 
party but ultimately the decree was given only 
against plaintiffs and deiendants 2 and 3. As re¬ 
gards the defendant No. 1 it was said that his 
name was not entered in the papers where he 
was recorded as a sub-tenant only. The question 
whether he was a partner was pronounced to be 
one for a Civil Court and he was d'tcharged from 
the suit. 

Htld, in plaintiff’s suit, there is no res judi¬ 
cata here. What was decided by the Revtnue 
court was that the faluqda-s were entitled to get 
the relief they sought from the plaintifils whom 
they themselves had named, and who were the 
only ones entered in t^^e. revenue papers. There 
was a decision that Deit. No 1 had no independ¬ 
ent rights in these plots, but the Court refused to 
decide whether or not he had any partnership 
tights. [Simpson, A. J. C.) Khalil v. Mahomed 
Ismail. 74 l.G. 195 : 1923 Uudh 101, 

-S. 11—Prior decision — Wrong decision — 

Whether res-judicata. 

A wrong decision in a previous suit bars a 
subsequent suit, A Settlement Court in deciding 
tne question of title as between a mortgagor and 
his mortgagee lost sight of the fact that the mort¬ 
gagor’s right of red'^mption under the deed in suit 
had been taken away by proccr ioreclosure pro¬ 
ceedings and declared the mortgagee to have ac¬ 
quired full proprietary rights in the property. 
Hild, the decision operated as res judteata. i5Cal, 
800 (P.C,) Dist \jStuc(rt and Kanhaiya Laly 
Tilak Chanda v. Shambhu Singh. 

7 O.L J. 624 : 2 U,P.L.R. (J.C.) IfiS : 

60 I.C. 404 : 23 O.G. 269. 

Eepreasntative Suit. 

-S. 11—Expln VI — Representative suit— 

Company — Winding up—Liquidator —Decision 
against, binding on all. 

The official liquidator represents the debenture 
holders and creditors as well as the company, and 
if an order is made against him upholding tiie 
claim of a particular creditor to a charge on the 
company’s property, the order so long as it 
is conclusive in the winding up on all parfieSTO 
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represented. If any debenture holder or oiher 
pe SOD desires to attack the decision, it is open to 
him to ask that he sh^'-uld be made a party and 
should have leave to appeal. (Viscow«f Fin^ayj 
Krishna Aiyakgar v, Nallaperumal Pillai. 

43 Had. 650 : 47 l.A. 33 : 38 U L J 444 : 

88 H.L.T. 28 12 L.W. 92 22 Bom. L R 668 : 

18 AL.J 489 : 2 U P.L.& (P. C ) 118 : 

66 1. C. 163 ; li820) H. W. N. 419 (F.C ) 

[Affirming 80 l.C. 286 : 29 M.L.J llo ] 

—-8. Represeniaitve suit— Btnamidar. 

-^Decision against binds real o%vnet\ 

A decision in a suit by or aga nst a bett^nti- 
dar \s res judicata against the real owner. {Mr. 
Ameer Ali.) GuR Narain w. She^^lal Singh 

46 G: 1 566 ; 17 A. L. J. 66 9 L. W 335 
28 a W. N. 621 : 491. C. 1 : 1 D P. L. R. P. C.) : 

36 L. J. 68 : 46 I. C 104 ; (P. C.) : 

[Also 27 I. C. 136 : 18 C. W N. 814. 

22 C W. N. 807] 

-S. 11 — Representative suit — Hindu 

widow-'Decree against— Reversioners uhen bound 
—Estoppel affecting widow. 

A dec.ee iairlv and properly obtained against a 
Hindu widow in possession ot her husband’^ 
estate is, in the absence of fraud or coliasion, 

binding on the reversionary heir, and where in 
a suit the merits are tried and the trial is fair 
and honest, a Hindu lady does not cease to 
represent her husband*s estate merely owing to 
a personal disability or disadvantage as litigant 
A suit by a Hindu widow for a declaration ihat 
she had not validly adopted the deft as a son to 
her deceased husband was dismissed on the 
ground among others that by her own acts she 
was personally estopped from denying the valid 
itv of tbe acoption. It was also found that the 
adoption was otherwise valid. On the death of 
the w’dow the next reversioner sued to eject the 
adopted son alleging he had not been validlv 
adopted ; held, that ihoug«i the rule of r's judicata 
as enacted in S 11 of the C P. Code did not strict¬ 
ly apply, the piincip'e of rts judicata as stated 
above vras apolicable and the decision in the 
widow's suit on th" validity of adoption barred the 
suit of the reversioner. [Sir John Edge.) Risal 
Singh v. Balwant Singh. 

40 all. 593 : 28 C. L, J 619 : 24 M. L. T. 361. 

9 I. W. 62 : 23 C W. N. 826 ' M. L J. 597 : 

21 Bom. L. E. 511 : 45 I. A 168 : 

48!I. C. 553 : (1919) M. W. N. 156 : (P C j 
[Affirming 37 All. 496 : 30 I C. 66*7 : 

13 A. I. J. 694 ] 

--8. 11 — Representative suit — Hindu 

widow — Decision against when binding on 

reversioner—Compromise de ree. 

On tb© death ot a Hindu leaving his daughter 
and a minor son by her, disputes arose between 
the daughter and’the agnates of the deceased. A 
compromise was come to between the parties 
under which the bulk of the immoveable proper¬ 
ties was to be enjoyed by the agnates and the in¬ 
fant son was given nothing. An award of arb tra- 
tors was passed on tbe foot*rg of the compromise 
and a decree followed on the award. In a suit by 
the daughter’s son to rcc'^ver the estate on the 
death 0 * the daughter. Heli, that ihe comprornise 
JItid award d'd not bind him as the conditions 

66 
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which make a decree against a limited owner 
bindirgonthe estate were ab‘‘ent in the c»se. 
\Mr. Ameer Ali.\ Narayan Singh r. Javasinoh. 

46 Cal 590 : 45 I. A. 3ft : 23 M L T 149 : 
22 C. W. N. 409 : 27 C. L. J 296 : 34 M. L J 298: 

16 A. L. J. 265 : 7 L W. 681 : 
4 Pat. L. W 221 : 20 Bom. L. E. 646 : 
441 C. 409: (1918) M W. N. 306 : tP C.). 

-S. 11 — Repres'ntative suit— Manager of 

joint Hindu family—Decree against. 

In a suit on a mortgage aeainst the Manager of 
a joint Hindu fanuly without impleadirg the 
jun O’’ members as parties, the decree is binding 
on tbe iutYior members as well, lor, the manager 
represents the family. {Lord Moulton.) Sheo 
Sanker Ram v. Jaddo Kunwar. 

36 All 383 : 18 C- W. N. 9b8 : 16 M. L T. 175 : 
1 L W. 645 :■ 20 C. L. J. 282 : 12 A L. J. 1173 : 
16 Pom. L. B. 810 : 41 I. A. 216 : 24 1. C. 504 : 

(1914. M W N. 693 : tP. C ). 

[Affirming 33 A. 71 : 7 I. C, 902 : 7 A. L. J. 946. 

-S. 11 — Representative suit — Hindu 

widow —Decree against—^Lause of action per¬ 
sonal—Ho res judicata against reversioner. 
Where in execution of a decree aga'nst a 
Hindu widow a stranger purchases her right to 
the emoluments attached to tbe shebahship of a 
temple and j-ubsequently the w'dow brings a suit 
to set aside the decree and execution ^aie as 
being fraudulent and fails therein. Held, that 
ihe prior decision is no bar to a suit by a rever¬ 
sioner as a shebait on tbe death of the widow to 
recover possession of tbe emoluments attached to 
the office. {Sir John Edge.) Bhaigaji ThakuR 

V. JHARULA Das. 

42 Cal 244 ; 18 C.W N 1029 : 27 M L.J. 100 : 

1 L. W 549 : 16 M. L. T 210 : 12 A, L J. Il76 : 

20 C. L. J. 3t0 : 16 Pom L. E. 845 : 
24 I C. 601 : (1914; Ifi. W. N. 636 (P. C.) 

[Affirming 14 l.C. 142 : 39 Cal. 887 ] 

-S. 11, Expln. VI — Representative suit 

—Binding nature of suit. 

Where a smt is instituted in tbe interests of the 
whole estate and for the benefit cf all persons 
who might c me to inherit it. ihe decree in tbe 
absence of collusion or fraud has tbe effect of res 
j'ldicata in a subsequent suit, (^ulaitnan, J.) 
ChhaJU V. GokUl. 75 I. C. 593 : 1923 All. 338. 

-S. 11. Expln. VI —Representative suit— 

Hindu Law — Alienation by widow—Nearest 
presumpUve reversioner assailing alienation — 
^u^'sequent suit after w’dow^s d*^ath between 
actual reversioner and alienee, if operates as 
res judicata 

A suit by a reversione-for a decLration that 
an alienation made by a Hindu widow in posses¬ 
sion is without legal necessity and inoperative 
beyond her lifetiT»e, is biought by him i ot for his 
lersonal benefit but in a representative capacity, 
hat is, as representing the whole body of rever¬ 
sioners, for the prrtection (f the estate and to 
remove an apprehended injury to the common 
interests of all 'he reversioners. A decree, in such 
a suit is, Iheretore, bindirg; if obtained after a 
f^ir contest and, in ihe absence of fraud and 
collusion, not only between the reversioner who 
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C. P. CODE (V OF ^90d), S 11—Eepresentative suit, 
brought the suit and the transferee, but also as 

between the whule b »dv of re ersioners on the 
one hand and the transferee irhis tepresentative 

in title on the other. This is so, not because one 
reversioner must, in that case, be deemed to claim 
title through another but becaubC the reversioner 
who sues r'^prfsents the others and Explanation 
VI of S. 11 comes into operation inasmuch as the 
r^ght claimed by the presumptive re''eTsiopei 
who sues ii a right to dema^'d that the estate be 
kett intact and free from danger dnring i's 
e 'jo\mei t by the widow, and is claimed in com- 
m .n for himself, and all the members of the 
reversionary body. {Boitcfjit Tu'^boll (x*tci Su^cti* 
man^jr ) Kesho Prasad Singh v. Sheopargash 
44 A. 19 : 19 A. L. J. 749 : 3 U P. L. B iAll ) I 7 : 

64 I. C. ?48 : 1922 A 301 

-S. 11— Representative suit — Manager rf 

joint Hiniu family— Jutn^r member made pro 
lorma cf//— Second ^uii by latter. 

The managing member of a joint Hindu family 
had brought a suit against certain persons in 
respect of a house belonging to ih.*^ ji iot family 
wi hout expressly stating that he sued in his 
capacity as managing member. The suit was dis- 
mi'-sed on the mer'ts. Then a junior member ol 
the family and a forma dett. m tne former 
suit instituted a suit in respect of ihe same house 
aga rist the same dw-fts, and on the same caus3 oi 
action. Held, that the suit was barred by rtsjudi¬ 
cata, [Tudball a'^d Raftque, JJ,) Chaube Kun 
Man V , Chaube Jagannath. 

42 All. 3o9 : 56 i.C. -846 : 2 U.P.L. E (A) 74 

18 A. L J. 326. 

-S 11 — Representative suit — Hindu 

widow—Compromise deertf, 

A comprOD ise decree against a Hindu widow 
binds the reversioners if it is shown that the 
alienation was madj for pu^pises justiiying 
sale by Hindu widow. (Piggott and Lindsay^ 
) Kanhaiya Lal V . Kishoki. 

14 A. t. J. 881 : 35 I. C. 633 : 38 All 679 

- S. 11 — Representative suit — Hindu 

widow^-Decree against Compromisi — Collusion. 

Where a m-)nagee filed a suit tor rcdeiiiption 
and, on his death, his widow collusively com¬ 
promised the Suit and alt'^r a time the mor ga 
gor’s reversioner fil#*d a second suit for redemp¬ 
tion, this latter was n ,t ba^ed by res fudLa a 
25 Mad. 300. 29 All. 481 dis>. (Rafique, J.) 
Muhammad Faivaz An Khan v. Bhikhambap 
Das. 21 1. C. 605 : li A.L J, 674 

-S ll—Representative suit— Father — 

Son if bound, 

A mortgaged hts share in 1887 to B. Tn 1892 
ho mortgig^'d the same shire to C In 1893 he 
again mortgaged that share along with other 
properties tj B. The i-um due undtr the mort¬ 
gage of 1887 was a part ot the consideration oi 
tne mortgage of 18'^3. In 1899, the heirs oi C 
filed a suit on the mortgage oi 1892 and impleaded 
B as subseq lent mfuUagee ; B was in jad ano 
h s son was rlut a party to toe suit, Hcld^ the Sen 
was not bound by the deerte, as he was not re 
presented in the suit. iChanti'r, J) Frag v 

Bam Nikanjan. 17 I. C. 734 : 11 A, L. J. 36. 


0. P. CODE (V OF 1908), S. ll-^Bepresentatiye suit. 

-S. 11—Representative suit—Manager of 

joint Hindu ^amily. 

A decree la rly obtained against fhe Manager 
of a joint Hindu lamily in his representative 
Cipacity is binding on the laindy. {Tudbuil, /,) 
Bindhachel Rai V. Aya Grai. 17 I.C. 290 (All.). 

-S. 11 — Representative suit — Hindu 

widow—Decree against—When binding on rever* 

stoker, 

A decree given against a widow on a ground 
personal lo herself and on her admission in the 
pr'or litigation could be no more binding upon 
he reversioner than an alienation by her other¬ 
wise than lor necessity. Fct Hayward^ J There 
mu>t be a real trial of the revoisioner’s claim and 
there must also be freedom fiom fraud in Oider to 
Drove the rule in the Shivaganga case, / c., of 
r s judioata against the revers oner. The rule is 
a special rule applicable to the peculiar position 
of iimued holJtrs under Hiod’i Law and not the 
general and strict rule of tts judicata prescribed 
py s». 11 of the C. P. Code. This special rule has 
to be applied with dueregaid to the peculiar 
piec lutton necessary in the country to prevent the 
exercise of pressure over limiied female hold'^rs 
to the prejud-ce of the rights ot the r'version- 
ers. (Sec//, C J. and Hayward, /.) Bai Kanku- 
V . Bai Jadav. 21 Bom L. E. 8a7 : 

53 I. C. 164 ;43 tom. 869. 

-—S, 11 — Representative suit — Hindu 

widow — Decree against — Reversioner — Compro^ 
mise decree, 

A decree fairly obtained against a Hmdu widow 
binds the leversiouers. The principle dees not 
apply either to a compromise or an award decree 
and It has to be determined m each case whether 

he d**cree can be properly said to have been 
fairly obtained against the widow as representing 
ihe whole estate including the rights ot the rever¬ 
sioners. The Court will weigu ihe mailer with 
special caution where the decree is a compromise 
or award decree on the «ame grounds upon 
which it has been held that legal necess ty must 
dehnitely be proved in the case oi purchases 
from Hindu w dows and that transactions roust 
dcniiitely be shown to have been explained and 
fully understood in the case of pm dan lad es. 
(Heaton and Hayward, 7/.) Rama Santu v, 
Daji. . 43 Bom 249 : 

48 1. C. 125 : 20 Bom L .E. 947. 

-S. 11 —Representative suit —Hindu 

widow—Decision agains', when res judicata. 

In a litigation w hich is peisonal to a widow in 
possess on of her husDand-»*s estate or which 
arises out of acs of her own affecting the estate, 
the widow, whether pltf. or deit, does not repre¬ 
sent the e tate fully so as to give right to the bar 
of res judioata against the revergi joer'S. (Beaman 
an i Kafiji,]!.) aUBHi GanpaTibhatta NEEt- 
waNa V. Rama Krishnabhatta shankerbhatta. 

42 Bom. 69: 43 I. C. 233 ; 19 Bom I. E. 919. 

-S. li R 'preseniaHve suit~-Hindu~widow* 

In a su*t by a widow agamst her busband'S 
brother for possession of pr'jperty it was pec}^r- 
ed that the propeity was loint. N > appeal waf 
prosecuted by widow. Held, the point of joiid 
property was res fudicaia against her in a subi 
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sequea^ suit by the reversioners of her husband, 
ifihundavafkar and Rao^ JJ.) Ghelabhai v. 
Bauaver. 14 Bom. L. R. 1143 

17 I.C. 866 : 37 Bom. 172 

m« 11 —Representative suit—Reversioner 

ciaitns through widoto. 

Decree paSi^cd against widow for a genuine 
deb du4 by husband binds tne reversioneis 

and Cuming, JI,) Shashi Kumar i*. 
Chandra Kumar Sammadar. 3j C. L. J. 348 : 

68 1, C. 322 : 1923 C. 204. 

" -S. 11 —Representative suit—Tenants in 

common‘-Dtctee against one, 

A tenant) can, under certain circumstances, so 
represent his tenancy that a decree against him 
by the landlord will bind all the pcr.'O interest¬ 
ed witn nim in the lenancv. [Mookerjee ana 
Panton^ JJ,) Sarat Chandra v. Bibhabati Dehi. 

6b X. C. 433 (2) : 34 U. L. J. 3u2. 

■■' -S, 11 —Representative suit—Decree 

against Hindu widow—Reversioners are bound. 
The reversioner is bound by a deci ion 
pgainst Hindu widow obtained on a lair trial aod 
the decision operates as res Judicata as regards 
the questions tried in that suit. [Mtcuer^ee and 
Bucnlund, JJ.) Pkamatha v, Bhuban. 

49 Cal. 45 : 25 C. W N. o85 : 33 C. L. J. 421 : 

64 1. C. 980 ; 1922 Cal. 321. 

——S. 11 —Representative suit-Hindu widow 
^Decree against — Reversioner bound* 

A deciee obtained upon a fair inal in a suitb/ 
or against a Hindu widow in possession ol the 
estate of the lu.l owner, operates ?s res iudicata 
regarding only the questions tried in the suit. 9 
M. I. A. 639 : b C, L. J. 490 ref. (Mookerjee and 
Beachcroft, JJd Mohexdra Nath Biswas v. 
Suamsunessa Khatun. 

19 C. W. N, 1230 : 27 I. C. 954 : 21 C. L. J. 157* 

.-— 8. 11— Representative suit — Shtbait — 

Decree against—B nd.ng on successor. 

A decree passed in a suit agamst sh^ba.t as 
rep^eseniing an idol is biauiog oo the succeed¬ 
ing sheoaits ia ao^ieace of iriud or collusion, 
(Moukeriee and d^ach.roft, JJ.) UI?kndranath 
V, Kusma ILUMARI Dasi. 20 C L. j. 43a : 

19 C, W. N. 520 : 27 1. C. 328 : 42 Cal. 410. 

-S. 11— Representative suit—Hindu 

widow—Decree ogatnst — Reversioners^ how 

affected, 

A widow’s bona fide conit^^ioa of judgment 
binds ihe reversioners where their righis lo the 
estate are not in question and they are also bound 
by a decree fairly and properly ottained againsi 
her. 2» All. 487 : 8 All. 3o5 dist. (Baillie S. M. 
and Tweedy^ J, il/j Mangal Das v. Mahendra 
Datta Singh. 25 X. C. 9^1; 1 G. L. J. 490. 

—--S. 11— Representative suit —Shebait— 

Decree against. 

A decision in a suit contested by the she^ait of 
a deouiter estate is binding on all successive 
Shtbaits. \Bretts and Chapman. JJ,] Kalidas v. 

Chandra. Is x. c. 394 ; 17 c. W. N. 964. 


G P. CODE (V OF 1803), 8. 11—Bepresentative aait. 

-S. ll — Representatire suit—Public right, 

Plff. on behali ot the M^hjmedan community 
sued lor a declaration that the la*'d so'd by the 
deft. No. 1 was waqf and that the sale detd 
vvas null and void. The plff. bad brougi t a suit 
01 the same kind belore on beba'f ol the Maho- 
raedin commur ity and obtained the decision of a 
Ouurt. Held, ihat the question whether the aiea 
in dispute is the wagt or not was directly and 
substantially in i-sue in the earlier suit, and hav¬ 
ing been adj dicated upon could not be reopened. 
157 P. K (1889J dist. [Sevan Petman, J) Kallan 
V. Mahomed Mir. 53 I. C. 886. 

———S. 11 — Representative suit — Hindu 
widow—Compromise decree —Res judicata. 

Where a H ndu widow brings a suit as against 
her daughter-in-law for possesnoii of a port on t f 
her husband’s estate, the decree on a compromise 
ID a prior suit bv the collateral aga n:it the widow 
dots not opeiateas rrs judicata. (Scott Smith 
and Shadi Lai, JJ.) Bnor i Bai v. Chunni Bai. 

45 P. W. R 1918 : 44 1. C 92 : 

23 P. L. R. 1918. 

——8. 11— Representative suit— Widow — 
De'ree binding on reversion — fair and bona fide 
contest. 

Where in a suit on mortgage executed by the 
last male owner, the mortgagee obtained a decr'^e 
lor loreclosure ..gainst the widow, and ihere had 
been a lair trial between the widow and the 
a ortgagee and the widow had done all that she 
could to protect the property) the decree in 
favour of the n ortgagee put an end to the original 
owner's proprietary rights and consev^uently to 
the revert ionary right also. [Le Rossigvol, J) 
DUNi Chand V. Thunian 44 P. L. R. 1918 : 

43 1. G. 523: 32 P. W R. 1918, 

-8. 11—Expln. VI— Representative suit-~^ 

Communal land—Decree —Second suit by same. 

The decision in a suit by the proprietors of a 
portion ot a village against their rival faction re¬ 
garding title to me common land is, if not appeal¬ 
ed against, res judic'^ia. Wherein the subse¬ 
quent Sait tnere is a d.tficuity abjut identii>ing 
parties in ihe previous saiG me doctrine ot res 
;Md*ca/a applies and in the absence of evidence, 
the former suit could be prCaUined to be inter 
partes, [Johnstone and Beadon^ JJ.) Pisthi 
V. KaTTI Ram. 18 P L. R 1914 : 

211. C. 972 : 19 P. W„R. 1914. 

-8. 11, Expln. VI— Representative suit—* 

Rights claimed individually andtn common with 
others—Decision when tes Compromise 

decree. 

Where a prior suit was brought by four pei*- 
soDS claiming to be trustees of a temple for reco¬ 
very of certain lands belonging to the temple and 
the suit was compromised oy two of the trustees 
and !he compiomise was found to bo bona fide, 
held, that a suDsequeot suit by other persons for 
lecovery of the same temple lands was barred by 
res judicata. It is not necessary to attract t^e 
operation of S. 11, Expln. VI, C.P. Code, that the 
former suit should have been instituted with th8 
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C.P. CODE OF 1908), S. 11—Representative suit. 


C. F. CODE (V OF 1909), S. 11—Representative suit. 


leave of the Court under O. 1, R. 8, C, P. C. 
(Aylii^gnnd Odgcrs.JJ.) Chenraya Goundan 
3 ^. Athappa Gounda^^. 18 L. W 177: 

75 I. C. 336 : (1923) M. W. N. 545 : 1924 M. 88. 

-S. 11, Expln. VI—Representative suit— 

Matahar Taruaa—Suit by karnavan—Dismissal 
^Subs quent suit by junior members as Uraiaii 
— Bar 

The karnavan of a tarwad brought a suit for 
Ihe recovery of certain property on the ground 
that the tarwad was tntilled fo them as the hen 
of the last owner. The C.-^urt dismissed the suit 
on the ground that the last owner of the propeitv 
foil nved the Makkathayam Law and that the 
plaintiff was uoc proper heir under that law- In 
a subsequent sud by the junior members of the 
tarwad for rec-wery of the property held by the 
last owner as Uialan held that the decision in the 
prior suit th^t the last owner ioUowed Makka- 
thavam Law and that therefore the plaintiff's 
tarwad was not the heir was res judicata and 
the present suit was therefore unsustainable 
{Schwabe, C. J. and Wallace^ 7.) Koonamvalli 
Unnara V. K. P. Kunhi Raman. 

44 M. L. J. 443 : 72 I. C 582 : 17 L. W 322 : 

32 M. L. T. (H. C.) 146 : 1923 Mad, 514. 

-S. 11, Expln. VI—Representative suit — 

Malabar farward — Decision against—Decision of 
appf’Uafc Court operates as Res judicata. 

A decree in a suit in which the karnavan of a 
tarwad is joined as a deiendant in his represen¬ 
tative capacity and which he honestly deiends is 
binding on the other members of the family tho¬ 
ugh not actually made parties. In considering the 
plea of res judicata it is the judgment of the 
appellate Court ihat has to be to looked to. 20 M ; 
129 : 3 C. 145 ; 9 L. W. 84, ref {Spencer and 
Devadoss^ J/.' Abubakkar v. Kunhikuttuyali 
16 L. W. 768 : 31 M. L. T- 389 : 74 I. C, 27 : 

1923 M. 153. 

-S. 11, Expln. VI—Representative suit — 

Hindu widow—Decision aganis /—When binding 
on reversioners. 

Whether ^he widow represented the inheri¬ 
tance in a litigation against her may be gathered 
from the nature of the defence put forward and 
the issues raised, tried and decided in the former 
suit. The mere aliega*ion that she did or did not, 
would be of little value. Was the suit based upon 
a mere personal cau^e of action by of against the 
widow ? Was it a ground personal to the female 
heir that was taken in a previous suit ? Was it a 
claim by or against the widow personally or the 
inheritance which ^he represented ? To decide 
these questions the Court must examine the aver¬ 
ments, the issues and the findings in the previous 
su t. If the contentions raised are those connec¬ 
ted with the inheritance and the trial was with 
reference to them the widow must be held to be 
repreeenting the estate; if not the litigation must 
be deemed personal to her and not binding up m 
the reversioners. {Spencer and Venkata'ubba 
RaOy //.) POTHUKUCHI Rajagopalan V, V 

Ramamoorthy. 73 i. c. 284 : 18 I. W. 491. 

-S. 11, ExpL VI —Representative suit— 

Tenants—Agraharamdars—Decision as to rent- 


A suit for setting the amount of Kattubadi due 
from an agrahaiam is one in which all the 
agrahaiamdars are necessaiily interested and the 
decision therein is, if the liiigaiion is conducted 
hona fidCy binding on all agraharamdars by virtue 
of Expln. VI of S. 11. Cases in which a party 
is represented at one stage ot the suit and after¬ 
wards ceases to be represented owing to a failure 
to bring his legal representative on the record 
are not exceptions to tne rule laid down by the 
explanation. Courts should hesitate to hold that 
any litigation had been bona tide within Expln. 
Vl to S. 11 ill which there had been a substantial 
departure from the accepted rules as to the 
joinder of parlies as tor instance by suing without 
the leave of the Couit in a case propeily lalling 
under O. I, R 8. The failure of the plffs. in the 
prior suit to implead the legal representatives of 
a pa*'ty could not in the ciicumstances of the case 
be said to con&titute such a want oi bona ftdes 
to render the explanatit n inapplicable. {WadiSt 
C. /. and ^p^ncer, J ,) Madabhushi G pala- 
charulu V. Ummani bUBBANNA. 43 Mad. 427 : 
38 M. b. J. 493 : 55 1. C. 984; (1920j M. W. R. 435. 

-S, 11— Representative suit—Hindu father 

— Alienation—Dismissal op suit to set aside 
by father—Effect of. 

The dismissal of a suit by a Hindu father to 
set abide an alienation of joint family properties 
on the ground of undue influence and fraud is no 
bar to a suit by the sons to set aside the alienation 
on the ground that it is not for a binding family 
purpose. (Ahdur Rahim and Napier. JJ-) Kil¬ 
lary KAOTTAYA V. POLAVARAPPU DuRGAYYA. 

47 I. c. 192 : 85 M, L. J. 451. 


S, H, Expln. VI— Represenfaiivc suit- 


Public right—Pathway—Dismissal of first suit on 
the ground that no damage was proved — 
quent smt — Defence that pathway is private. 

In a previous si it instituted by plaintiffs against 
defts. was found that the site was a public onCi 
but ihe suit was d sinissed on the gtound that no 
special damage was alleged and the present suit 
was brought by the plffs. alter obtaining the 
requisite sanction under S. 91 ol the C. P. Code; 
deits. pleaded right of way* Held that the finding 
in the previous suit operated as rts judicata in 
the present suit. Apart ^roin the law ol res 
judicata a party who has been defeated on a 
particular view of the facts of the case put for- 
/.ard by him should not be allowed to lesile from 
tha^ position and to raise a defence inconsistent 
with bis original contentions and should be held 
estopped from questioning the judgment to which 
he was a party. 36 Mad. 141 Rel. {Seshagiti Ai* 
yar and Napier, JJ.\ Khaji Sayyid Yusrp SahiB 
V , Ediga Narasimhappa. tltflSi M. W. N. 176 : 

44 I. C. 367 : 8 L. W. 877. 


-S. 11— Representative suit-Hindu widow 

— Reversioner, 

% 

Where an alienee from a widow of the last 
owner gets a declaration of the validity of bis 
alienation against the mother who is the next 
reversioner the decision is binding on the male 
reversioners. 271. C, 109| foil. {Sfencef and 
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0, P, CODE (V OF 19^8)> 8.11—Bepresentatlve luit- 

SeshaiStri Aiyar. JJ.) Kunjaru VtNKATARAM- 
ANAYYA V. Dbjappa Kondb. 22 K. L. T. 283 
6 L. W 680 : 34 M. L. J. 319 : 48 I. C. 640 : 

(1917) M. W. N. 679. 

■ ’ ‘8. 11— Representative suit — Hindu 

widow—Decision against of — Reversioner^ when 

barred. 

K decision against a widow who does not 
establish her right to re*'over the estate of her 
deceased husband within 12 years of thedeadi 
of the latter, does not operate as res judtcafa 
against Teve«'sioner whose title to possession 
Only accrues on the death of the widow. [Abdur 
Rahim and Srinivasa Atyangar, JJ.) Ram- 
CHANDRA KEDDI V. KaKUTUKU AnDEMMA. 

421. C. 228. ; 32 M. L. J. 627 

——S, 11, Expln. VI, and 0. 1, R. %--Repte$cn~ 
iativc suii-^Contmon rtghis--Suit to esia*>l%sh a 
private common right and individual right — Sub- 
sequent suit for establishment of same private 
common right only. 

The expln. VI is not confined to cases in 
which the prior suit wa** brought with the permis¬ 
sion of the Court under O 1, R. 8 thereof. The 
explanation applies though the prior suit was 
for the establishment of the plaintiff’s individual 
right in addition to the right claimed by him in 
common to himself and others in so far as his 
claim in respect of the latter right is concerned. 
The decision in a suit by an agraharamdar oi a 
village tor establishing the joint right of himself 
and other agraharamdars of the village (some of 
whom were made parties, as defendants) in some 
sites in the village and the plaintiff's exclusive 
right of way over the sites and ejecting the defen¬ 
dants in the suit from those sites and for delivery 
of joint possession of the eritire sites to the 
plaintiS and the other agraharamdars and lor 
an injunction as regards the right of way, bars a 
subsequent suit by other agraharamdars against 
the deiendanti in the prior suit and the other 
agraharamdars for ejecting the said defendants 
from the same sites and for dehveiy of pof session 
thereof jointly to the plair tiffs and the other 

agraharamdars; the expl«. VI applies though one 
of the pla ntiffs in the subsequert suit was not a 
party to the p»ior suit and was^ allowed to come in 
as a CO plamtiff by order of Court. 

Per Sadasiva Aiyar, /.—The expression “pri¬ 
vate right claimed in common’^ in Expln. VI is 
not confined to the right of joint Hindu family 
to the rights of a Malabar Tarward, to joint 
trusteeship ligh s, etc, but extends to village 
communal rights, {^adasiva Iyer and MoorCy 

JJ ) RANGAMMA V, NaRASIMHACH4RYULU, 

81 M. L. J. 26 : 36 I. C. 116 : 

(1916/ 2 M. W. N. 268. 

-s, 11 — Representative suit — Hindu 

widow — Defence — Omission to plead—Groind 
of res judicata. 

Where in a suit Instituted against a widow f^'r 
possession of immoveable property it was open 
to her to plead the invalidity of an adoption bu 
she failed, she must be held to have raised it. 
The question as to adoption is res judicata in anv 
9 ub$equent suit between the reversioners to her 
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hu3ba*^d'8 estate and ihe alienees. {Sankaran 
Nair and Spenctry //,) Venkoba Rao v. Thunia 
Natakaja Cheitiar. 27 L C. lo9 : 

(1914) M, W. N. 9u3. 

-S. 11 (Expln. yi)^Representative Suit — 

Suit against Hindu wiavw—Decrce when binding 
on revtrStoner-i. 

When a Hindu reversioner brings a suit 
against a widow in pos ession of her husband’s 
estate lor a declaration that a will set up by her as 
having been tx^cuied by her husband is a forgery 
ihc Suit is brought by the reversioner to protect 
an interest common to the entire reversionary 
body, Expln. VI to S. 11, C.P Code is applicable 
aud the decision it obtained alter lair contest 
must necessarily bind all tne revei’S'oners and it 
is not open to the levtrsioner who may happen 
to ba entitled when the succession opens to claun 
to have ttie matter reagitated. To hold other¬ 
wise would be to let in the very mischiet which 
the Expln, wa« eoacied to avoid. On grounds ef 
public policy it would be highly misehievous that 
a question ul fact wpich was decided alter tull 
contest as between the reversioneis on the one 
hand and the widow on the other should be liable 
to be reopened as betw'een other representatives 
of the same sets of rival claimants afier a lapse 
of time. 38 M. 406, P. C. : 39 M. 634 : 19 A. L. J. 
749; 40 A, 5:^3, Relied on. (Daniels and LylCy A. 
/. C.) Kuar Nageshar Sahai v. Kuar Mata 
Prasad, 9 0. L. J. 236 : 

69 1. C. 730 : 25 0. C. 189 : 1922 Oudh 236. 

I -S, 11 —Representative suit—Hindu rever- 

; sioners—Suit by—Effect of suit by some rever^ 
Stoners* 

Decision in a suit by some reversioners »n the 
: interest of the whole body is binding on the 
' entire reversionary body, even though some of 
; the plaintiffs withdrew from the suit. (Stuart 
and Kanahaiya Laly A. /. C.) BisRAM Singh 
V. Sanwal Singh, 7 o. L. J. 342 : 

57 I. C. 541 : 2 U, P. L. R. (J. C.) i23 : 

23 0. 0. 238. 

-S. 11 — Representative suit — Hindu 

widow—Decree agamsty when binds reversion. 

A Hindu widow cannot be deemed to represent 
her husband’s estate so as to bind the rever¬ 
sionary heirs of her husband in relation to any¬ 
thing which she may have done herself to the 
prejudice of these reversionaty hei*s. She 
repiesents the estate as against the strange?s lor 
the purpose of protecting or preserving it, A 
decree obtained bv a moitgagee against a Hindu 
wid w alone, on tbe basis of a mortgage not 
executed by her lor legal necessity cannot bind 

he reversioners. Nor are the reversioners liable 
•o pay the costs of the mortgage suit to the 
extent of the amount of the inongage money 
which was taken for legal necessity. (Kankaiya 
Laly J. C.) Baij Nath v. Sheo Raj Singh. 

22 0. C, 260 : 68 I. C. 761 : 

6 0. L. J. 469. 

-8. 11 — Representative suit — Life 

Tenant—When binding on remainderman. 

A decision in a suit against the Hindu 
widow holding a life estate under the will of bef 
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husband is not binding on the remainderrnan 
under the will. [Lyle, A. J, C.j Achhaibar Singh 
V. Harigobind biNGH. ^ 22 0. C. id6 : 

521. C. 845 : 6 U. L. J. 3£)5. 

. . S. ll^Represeniative suit^ Public right 

— C.P.Code^ 0. 1 , R. ^-’Decision in suif, tf bina- 
tng on the public. 

If the plamiirt suing for a declaration that he is 
owner ol a piece of land tree irom any rignt on 
the part of ^he public to use it as a highway, 
chooser to bind the pubhc he must compi> with 
the provisions o* O. 1, U 8 of the C. F. Code and 
must observe the conditions on which permis 
sion is given by the court uoder that rule, (.VJawM/e, 
7.) Harbans Nakain Singh v. Bhajoo Nonia. 

49 I. C. 796. 

-S. 11— Representative suit—Hindu widow 

"^—Decision against. 

A decision against widows as representing their 
husband’s estate is r^s judicata against the 
reversioners in a subsequent suit in regard lo the 
same estate. (MullUk and Atkinson^ JJ.) Atul 
Chandra Mitra v. Mirtunjoy Bose. 

46 1. U. 162 ; 3 Pat. L, J. 426. 

' 'S. 11—Representative suit — Limited 

owner—Father represents son. 

In the case of police jagirs in Pachete the 
Government can appoint a successor other than 
the heir of the last holder, but it it does so succes¬ 
sion is hereditary. Tne dismissal of a suit by ihc 
father to set as'de an execution sale of the jagir 
bars a suit by the son on his succession for the 
same purpose. (Munich and Jwala Prasad, 77.) 
Jadab Lal V, Debi Lal Singh. 

3 Pat. L. W. 149 : 2 Pat. L. J. 725 : 42 I. C. 399 : 

1919 Pat. 426. 

-S. 12 {1)--(1898) S. 46 [1)—Acquisition by 

joint family—Alienation by faiher—Minor sons, 
if bounds ■' 

An alienation by the father of his interest in an 
occupancy holding is not binding on a minor son 
except in those cases in which an alienation of 
the family property binds the son. An occupancy 
right may be acquired by an individual, a firm, a 
body corporate or a joint family. {Miller, C. J. and 
Roe, 7.) SUKURU Mali V, Sri Brahma Pura 
Balbhara Mahaprabhu. 511. C. 896 : 

4 Pat. L. J. 354. 

*-S. 12 (1) and (3)—(1898) S. Surrender 

ij a transfer. 

A suriender is in no sense a transfer, much 
less a tran-sfer within S. 46 ol the C. P. Tenancy 
Act, (1898.J The Act while providing lor the 
recovery of possession of a holding by the heir of 
a surrendering tenant, makes no provision for 
such recovery by a co-sharer landlord, [MuUivk 
and Atkinson, 77.; Dinabandhu Panda v. 
Trilochan Panda. 44 I. U. 317 : 3 Pat. L. J. 88. 

-—3.13— Judgment on the merits — Mean¬ 
ing of—Enforceability in British India. 

A judgment given against defendant on his 
failure lo answer interrogatories after striking out 
his defence is not a judgment "on the merits" and 
cannot be enforced in British India as such. 
S. 13 ^6), C. P, C. refers to cases wherei for one 
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reason or another, the controversy raised in the 
action has not, in tact been the subject ot direct 
adjudication by the Court. (Lord Buckma&ier) 
Keywer V . Visvanatham f?EDDi. 40 Vlad. 112 : 
411. A. 6 : 32 M. L. J. 35 : 21 M. L. 1. 78 : 

15 A. L. J. 92 : 19 Born. L. B. 2u6 : 
21 C. W. N 358 25 C. L J. 233 : 
10 Bur. L.T. 175 : 38 I.C. 683 : 5 L.W 342 ^P.C.) 

[Affirming 27 I. C. 38^: 39 Mad. 95.] 

-S. 13—Foreign Judgment-Effect of- Suit 

or*. 

A foreign judgment has no force or authority as 
SUCH in Bi i*^isb India, but may give a cause of 
action lor a suit to obtain the same rdiet in 
Bruibh India. It is only in tuch proceedings that 
the guesiion cf eflect of the foreign judgment 
properly arises. (Lord Aik’nson.) ThagbUL B'ati- 
ma Amir Hasan Khan. 20 C. W. JN. 1213 : 
36 I. C. 710 : 11916) 2 M. W. M. 153 (t, u.). 

- S. 13—Foreign court—Suit ‘ on judg- 

me^t of—Plea of want of jurisdiction—Merits, if 
open. 

When a suit is brought in British India on a 
foreign judgment and a plea is brought forth that 
the loieign court had no jurisdict on but it is 
tound the defendanig appeared and contested 
the claim, the plea is open. The general r”lein 
such case is that one court which er>terfaiijs a 
suit on a foreign judgment cannot institute an 
enquiry into ihe merits ol the original action or 
tne propriety ot the decision. {Ptggott and 
Stuart, 77,) Oanga Prasad v. Ganeshi Lal. 

21 A. L J. 890 : 
L. B. 4 A. 604 : 46 All. 119 : 1924 AIL I6l. 

-S, IZ—Judgment on meritsSoliciiof 

appearing tor tne pa^iy. 

A judgment delivered against a party represen¬ 
ted by a solicitor who accepted service® ol the 
writ of summons, (the party himself being unable 
to appear and delend the suit in London) is a 
judgment given on the merits within s, 13, 
(Richards, C.J. and Banerji^ J.) Cot.E v. Harper. 

50 1. C. 780 :17 A. £. J. 501. 

- S. 13— Foreign Court—Fraud — Effect of. 

Where the decision in a Foreign Court was ob¬ 
tained between the.widow and the alleged Sju of 
the deceased, it must be held that the Widow com¬ 
pletely represented the estate and ih<it any deci¬ 
sion between the parties in that suit, provided 
there was a direct adjudication upon the point, is 
conclusive between them and between their suc- 
cessors-in title, provided also that the judgm^'ni 
is not disqualified by any of the flaws set forth in 
S. 13 of the Code. But where the decision ob¬ 
tained by fraud it is not res judioata between the 
parties. [Le-Rossignol and Martineau, JJ.) Goor 
Bachan Singh v, Gian Singh. 1922 Lah, 176. 

- S. IZ—Judgment on the merits—Filing 
ot written statement—Solicitor reporting no in- 
s*ruc lions. 

Defendant was sued in the Court of Straits 
Settlements. Written statement was flted bat at 
the trial the defendant's solicitor reported no in* 
structions. Thereupon judgment was given for 
the plaintiff on his examining his witnesses. Qd 
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this judgment a suit was laid against the defen- 
da' t in the Couris in Briti&h ludia. Htld, thai 
the judgment oi the loreign Court was given on 
the merits and tnat the same was conclusive 
against the defendant *n the present snii. 40 Mad. 
Ii2 (P.C) rel. (Abdul Rahim and Seshagtri Aiyar^ 
7/.) Vknk^tachalam CHKrxy w. Hcriai ammal. 
11 L.W. 6U9 ; 57 LO. 748 : (1980/ M W.JN,4ia. 

-Si, 13 and 44 —Foreign judgment—Er¬ 
ror as to onus of proof—Effect o/, 

A wrong view as lo burden of proof will not 
make a foreign judgment erroneous on the lace 
ot It. A mistake oi law in a foreign judgment 
is no ground tor vacating it. There must be suine- 
thing in tbe procedure anterior lo the judguieni 
which is repugnant to natural justice. (Se:>/ 2 ugir) 
Aiyar and Banewdl^ JJ ) R\Ma Shu-Noi v, Wal- 
LAuNA. 41 Mad. 20<> : 4a I C. 705 : 

34 M.L.J. 290. 

-S. 13 —Foreign Judgment—Judgment of 

French IndtanCotirt removing t^UiUes and ap¬ 
pointing new ones—Enforceability oftin British 
Indian Court where property is sUuute, 

Pci :— Aodur Ruhtm^ Offg^ CJ* (Phillips^ J. 
dissenting)^ A judgment ot a French Indian 
Court removing trustees appointed by ihe will ol 
a testator and appointing new ones, cannot be 
entorced by an action in a Br. Court lor posses¬ 
sion of propenies covered by the wul and sicuac- 
ed in Br- Ind'a especially when the Letters oi 
Admiinst*'a1ion have been granted in Br. India to 
deicndaats, the Just trustees. The plamtitis who 
were newiy appointed trustees will have to sue 
the defendants in a Court of British India for re¬ 
moving ihe deiendants from a trusteeship. 
(Ahdur Rahim, C. 7. and Phillips, J.) hHiYALi 
SuBaAYA Chetty V. Calve Subkaya Chettiar. 

21 M.L.X. 3i5 : 37 I.O. 404 : 3 L.W. 7*0. 

--^S. 13— Jurisdiction — Submission to — 

Foreiin Court — tffect. 

Ttie fact ot having taken an objection to the 
jurisdiction of iho foreign court, in tue lower couit 
is vitiated by me iact that the same plea was 
n,t raided in the apoellate court and hence this 
conduct implied subm ssion to the jurisdiction ol 
the foreign court. Tnis submission debars the 
same question being raised at the lime ot the ex- 
ecuiio I ot the decree by tha British Court, 6 T.L. 
R. 85, Foil. (Oldfield and Seshagtri Aiyar, JJ,) 

pARAMEbWARAN V, SUBRAMANIA t^ATTAR. 

29 I.O. 456. 

--S. IZ—Judgment on merits—Foreign 

Judjm nl, 

A decision is noi on merits when the defendant's 
written statement is struck out for his failure to 
answer inierrug ilories and he is not allowed lo 
go on the raenis. A suit on lore.gn. judgment 
thus obiamed is uneniorceable in British India 
(Wallis C./. and Seshagtri Aiyar, J.) Vjswamxiu 
V Keymer. 39 Mad. 95 : 27 I.C 3 46 : 

27 M L.J. 670. 

[Affirmed on appeal by the Privy Coanc!!. 

See 40 Mad. 112 : 44 x.A. 6: 
88 I.G 6(i3 : 32 M L J. 35 (F.C.J] 

— S. \ZSubmission to jurisdiction — 

^hen voluntary- 
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A submission to jurisdiction for saving proper¬ 
ty is not a '^oluntdi y submission even it a written 
sta ement Is hied objecting to the jurisdiction and 
raising a detence cn the merits. A British ex¬ 
ecuting Court has jur*sdic im to go benind a de¬ 
cree passed by a Native State and see '^^hciher 
the Court whiJh passed the decree bad juri&dic- 
lion to do so. Scope of Ss. 13 and H considen d. 
liya//is, C J. Ayling and Seshagtri Iyer, JJ ) Ve- 

ERARAGHAVA lYER V , MUGA bAXT. 39 Mad. 24 : 

16 M.L.X. 479 : 27 M.L-J. 635 : 1 L W. 887 : 

26 l.C. 287 : (1910) M W.N. 162 (if B.) 

[On appeal from, (1913 hM.W.B. 606 : 

20 1,0. 704 ; 14 M L.X. 96.] 

- Z, IZ—Estoppel hy judgment 

If all who have a light to appear and be heard 
in a cause, have been duly maoe parties, the 
judgment establishes a perfect and complete 
right against all as much as would a con¬ 
veyance of a joint estate by all the parties 
interested. Judgment in an action strictly 
in personam indeed binds third persons in 
that way; all that is necessary is that all those 
who have the exclusive right lo litigate the 
cause are proper parlies to it and that the ques¬ 
tion should be detciinined without collusion. 
Where a question relating to ownership of a 
Und, was entirely between A. and B. and the for¬ 
mer obtained a judgment against tne latter and 
the latier sued the SccieUry of State for a aecJa- 
ration that tne land was nut liable to a>sessment. 
Held that tne suit cu'dd not be mahitained lor 
want of title which the pJamtitf was barred fiom 
claim iog owing of ihe j udgment in a previous suit. 
All cases of estoppel by juagment are not covered 
by S. 13, C.P.C. (:>utidara Aiyar and Phillips, 

JJ.) SaYAM KaMAMOORTHI DiOKAV. Seckexaky 

OE State for India in Council. 24 M L J. 469 : 

19 1.0. 656 : 36 M. 141. 

-S. 13 —Foreign judgment—Jurisdiction 

—Partnership suit — b&tvice on agent within 
jurisdiction and out of juiisdiction in foreign 
lerritory on non-restdent partners. 

The circumstances tnat give a court jurisdiction 
to enteitaia a suit on a loieign judgment and to 
render the deiendants liable ihereon are alter- 
na.ive (1/ the d^leudani being a foreign subject (2) 
his rcbioence in a foreign country (3i his selection 
ot torum t4/ his submission by appearance and 
(5/ his contract to buboiit. Judgment against a 
arm does not amount to a peisonal decree agamst 
tne members ihereol rts.ding in foreign terri¬ 
tory. A service on the agent within jurisdiction 
cannot create jurisdiction in a foreign court 
against non-resident x^artners on the ground of 
residence. But when there has been submissmn to 
ihe fofu-n by the partners for many years, a 
decree against them can be personally enfoiced 
against t iem. (Sankaran Nair and Napier, JJ.) 
Ramanathan Chettiak V Kalimuthu Fillai. 

37 Mad. 163 : 18 1. G. 189 ; 24 M. L. J. 619. 

-S. IZ—Foreign judgment—Opposed to 

Indian Law. 

The judgment of a competent foreign Court 
having junsdiciion cannot be impeached by a 
plea that if the suit had been brought fh India, the 
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suit would have been barred by time. (Robinson 
J.) S. King v, o. J. Buchanan. 

35 1. C. 741: 9 Bur. L T. 106. 

-S. 13— 'Judgment on merits* —Ex parte 

judgment. 

Whereafter due summons, the defendant enter¬ 
ed appearance and had an opportunity of defend¬ 
ing the action, but did not do so and the Court 
passed judgment exparte in plaintiffs favour; held. 
that the judgment must be held to have been 
given on the merits. (Parlett, J.) C. Burn v. 

D. T. Keymer. 6 Bur. L/I. 16u: 7 L B. R. ^6: 

20 I. C. 971. 

--Sb. 13(a) and 44 —Foreign Court-Com- 

pttency of Submission to jmisdicHon. 

S. 13 should be determined by the International 
Law and not by the law of that country. If the 
defendant submits to the jurisdicuon of a foreign 
Court and takes the chance of a judgmen* in his 
favour then the decree is binding but if he ap¬ 
pears not voluntaiily but under decrees or coer¬ 
cive process he is said to have not appeared. The 
mere intention of avoiding an inconvenience that 
might happen in the fuiure does not make deten- 
dant’s appearance involuntary. (Wallis^ C. J. 
Stshagivi Aiyar and Phillips., JJ.) Rama ^ 1 YAK 
V . Krishna Fattrr. 39 Mad. 733: 3 L. W, 90 : 
19 M. Ii. X. 68 : 30 M, L. J. 148: 32 I. C. 697 : 

(1916, 1 M. W. N. b3. 

-S. 13 (h)~-Foreign judgment-^Judgment 

"on the merits"—Meaning of. 

In an aciioii for recovery of money in;the King’s 
Bench Division of the High Court in England the 
deiendant having faded to comply wuh aa order 
to answer i'derrogaiories his defence was struck 
off and judgment was entered for the amount 
claimed by plaint-ff. The plamiiff brought a suit 
on ihe judgment against the defendant in Madras. 
Htld, ihac the judgment of the Enghsh Court 
was one which had nut been given on the merits 
ot the case within S. 13 (Bj C. P. C. and no ac 
tion could be maintained on it in Indian Courts, 
S. 13 [b) refers to cases where the conuoversy 
raised in the action has not been, in fact, the sub¬ 
ject of direct adjudication by Court. (Lord Buck- 
master,) Keymer '.isvanatham Reddi. 

40 Mad. 112 • 44 1. A. 6: 15 A. L. L 92 : 
21 M. L. I 78 : 32 M L. J 35 5 L. W. 342 : 
19 Bom. L R. 206 : 21 C W. N. 3oS : 
38 I.C. 683 : 25 C L J. 233: 10 Bur. L.T. 175 : {r.i).) 

[Aifirming 39 Mad. 95: 27 M. L. J. 67u; 

27 I. C. 386.] 

-S. 13 (d)—Suits on foreign judgments— 

Contrary to natural justhe. 

The fact tnat foreign Courts do nof regard 
rules of ihe Courts of Brit.sh India as imperative ; 
even if the rules are of Irgal application in such j 
states, should aot be a reason for dismissing suits 
based on such foreign judgments on the 
ground that they are contrary to natural justice. 
(Jones, J ) Mulk Shah v. Tara Singh, 

13 P, W. R. 1916:341, C. 256. 

—--S, 14- Previously insiiluled suit. 

The jii risdiction of the Court trying the previ¬ 
ously instituted suit need not depend upon actual 
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facts but upon allegations made in the plaint 
[Imam, J) Padamsve Nai^ayanjee v, 
Lakhamsee Raisee. 43 Gal. 144 ; 331, C. 388* 

- 1 —- S. Foreign judgment—Suit on — 

Jurisdiction — Presumption — Onus. 

In a suit on a foreign judgment the plaint'fif 
need not state that the Court had jurisdiction over 
the parties or the cause, every presumption being 
made in favour of the foreign judgment The 
defendant must prove that none of the conditions 
which would give jurisdiction was presen*. If 
ihe parties were not present it will be presumed 
they submitted to the judgment. {Wallis^ C. J. 
and Spencer, J.) Ramanathan Chetty v. Lak. 
shmanan Chetty. 24 M. I. T. 244: 49 I. C. 302 : 

— -Sb-15 and 24— Suit instituted in Courts 

competent to try tt — Transfer. 

Once the institution takes place in accordance 
witn the provisions of S. 15. C. P. C. the opera¬ 
tion of the section is exhausted. The section 
does notamhorise the transfer of a pfnding suit, 
merely because in the course of the trial/it is 
found, the plaintiff is entitled only to a part of 
the claim, which would have been cognizable by 
a lower Court. (Stanyon, A, J. C.) Shekih Nur 
Khan Sheikh Rahim, 54 I,Ci 6d5. 

-S. 15— Jurisdiction, what determines. 

The value put by a plaintiff prima fatce deter¬ 
mines jurisdiction. [Pratt, J. C. and Crouch A. 
J C.) Khiatomal Lal Chand V. Fateh Muham¬ 
mad. 32 I G. 629 ; 9 S. L. R. 164. 

— --S. ^Q--Proviso^*d^fendanP includes all 

defendants. 

The word ' defendent ’ in the proviso to S • 16 
C. P. C., means ail the defendants, where there 
are more than one defendant in the suit. 21 W.R. 
303 f >11. (Chatterjee and Panton^ JJ.) Maho¬ 
med Yasin V. Bimola Prasad Mukherjee, 

73 X. G. 405. 

-S. IQ—Jurisdiction—Secretary of State 

—Not a person within the local limits of 
Calcutta—Cause of action arising out of juris* 
diction. 

The Secretary of State for India in Council is 
not a person who dwells or carries on busi¬ 
ness or personally works for gain within the 
local limits of Calcutta. Therefore when the 
alleged cause of action in a suit aiises wholly out 
of the ordinary original civil jurisdiction ot the 
Calcutta High Court the Court has no jurisdiction 
to entertain the su t {Jenkins,C.J. and Harington^ 
J.) Rodr'cks V. Secretary of State for India 
IN Council. 211.C. 1 : 40 C. 308. 

-Sb. 16 and Vt—Properties in different 

jursidictions. 

Where the properties are situate in different 
junsdiciions, these sec ions are no bar to par- 
tffes brir ging successive suits. 22 Bom. 922. 14 

Cal. 835, Foil. (Seshagiri Iyer, J.) Mahalingam 

ft IVlTI? 

(1916) 1 K W. N. 146 : 32 I. C. 428 : 3 L. W. 107. 
-Ss. 16 and 17— Charge—Enforoement of 

— Jurisdiction. 

A suit to enfoTce;.a charge created on the land 
lor Govt, revenue on it, can be instituted in the 
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Co'urt at the place where the land is situated. 
(WalliSy C* J* and iiriuivasa Iyengar^ Ven 

KATA SiMHADRI JAOAPATHIRAJA V * SrI LAKSHMI 

Narasimha Roopa. 

29 M. L. J. 639 : 2 L. W. 1046: 
18 M, L. T 464 : 31 1. C. 285 : 39 Mad. 798 

——S. IQ—Jurisdiotion-'Land. 

S. 16 of the C. P. Code (1882) does not pre¬ 
clude all courts other than the Coint within 
whose local limits the immoveable property is 
situate from trying any question relating to the 
title of the property, wb<^n the question is merely 
incidental to the reliefs claimed. {Abditr Rahim 
and Ayling^ //,) Sowdagar Nabhekhan v. 
Muhammad Hussaiw. 

10 I. C. 267 : 9 M. L. T. 372. 

-Ss. Ifi Expln. and 20 —S«j 7 for Joshipan 

income — If sul/, for immoveable property. 

A suit for Joshipan income in respect of 
villages situated in and outside British India cau 
be decreed only in respect of villages situated in 
British India. (Findlay, A. 7. C.) Balwant v, 
Tulsibai. 46 I. C. 782 

-Ss. 16 (a) and (d) and 20— Suit for dis¬ 
solution of partnership — Forum, 

A suit tor dissolution of partnership with the 
usual ancillary relief can be instituted in the Court 
within whose jurisdiction the parties reside or 
the cause of action arises. Such a suit does not 
fall either under clause (a) or (d) of S. 16, C. P, C. 
(Richards, C. J. and Bantrjee, J.) Durgadas v, 
Jai NaraiN. 50 I. C. 156; 17 A. L J. 567. 

t 

-S. 16 (d)— Suit for maintenance — Prayer 

that maintenance be made charge on property 
within jurisdiction. 

A suit for maintenance with a prayer for a 
charge on property within jurisdiction of a Court 
against a subject of a Native State is cognizable 
by the Court. (Scott, C. /. and Beaman, /.) 
Sitabai V , Lakmibai. 

40 Bom, 337 : 32 I. C. 985 : 18 Bom. L. K. 67. 

-Ss. 16 ^d) and 17 — for declaration of 

plaintiff's right to immoveable properties in dif 
jerent districts—Lease bv one of sevral defts. 

A declaratory suit as to the piff.'s title as heir 
to properties situated in different distrxts even 
if the piff sues in any particular district, is not 
bad for m'sjolnder of cause of action, for the 
invasion of his right in one district is an attack on 
the whole property in the different districts in¬ 
herited by him and so the Court had jurisdiction 
to try the suit under S. 17 of the C. P. Code. 
(Coxe and Ray, JJ.) Bal Gobind Singh v. 
Gaja Lakshmi Dasi. 21 1. C. 438. 

-Ss. 16 (d) and 20 fc)—5«t7 for declaration 

that a will is a forgery—Determination of right 
to immoveable property—Cause of action — Juris¬ 
diction. 

A suit by a Hindu reversioner for a declaration 
that a will set up by the widow of the last male 
owner was a forgery and for its cancellation can 
be instituted under S. 20 (c), C.P. Code, in a court 
having jurisdiction over any one of the place? 
whpre any part of the properties dealt with by 
thfe will is situate. Such a suit is not ore falling 
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within S. 16 (d) of the C P. Code. In a suit to 
set aside a will the plaintiff's allegation of interest 
and the threat to his rights are paits of his cause 
of action and where the properties are situate 
withm different jurisdictions part of the cause of 
action arises under each jurisdiction, ([{rtshnan 
and Venkatasubha Rao, JJ.' Nittala Achayya 
2^. Nittala Yellamma. 43 M. L. j 616: 

72 I C. 920 : 1922 M. W, N. 834 : 

16 L. W. 785 : 1923 Mad. 109. 

-S. 16 (d)— Suit for declaraiion in respect 

of-niortgagc 

The Court in whox jurisd'e^ion the properties 
are not situate cannot try a case for declaration 
that a mortgage in fa\our of the deft, is invalid 
against Ihe piff. ^Benson and Snndara JJ ) 
Arun«chella Chettiar V . Muthia ChettiaR. 
23 M. L. J. 679 : 17 1. C. 758 : j[1914) M W N. 62. 

-S, 16(d)— Interest in immoveable pro¬ 
perty—Difference bet went suit by vendor and 
vendee. 

The nature of a suit depends upon the relief 
asked for, in the p!ai: t. A suit for specific per¬ 
formance is not a Suit for land or for the deter¬ 
mination of any right to or interest in immoveable 
property. There is no difference between a vendor 
suing for specific performance and purchaser 
suing for it. [Twomey and Ormond, JT.) 
Madaui I*. Misser. 36 I. C. 431 : 

9 Bur L. T, 119. 

-S. 16 for mesne profi'.s—Land 

situated outride British India. 

A British Indian Court can entertain a suit to 
recover mesne profits of lands situated outside 
British India, agauista defendant residing within 
its jurisdiction. The proviso to S. 16 makes it 
clear that e^'en alihough a wrong to immoveable 
property is alleged, yet where the relief sought 
can be entirely obtained through the delendant’s 
personal ob^^dience, then the suit can be ins itut- 
ed either ill the Court within ihe local limits of 
whose jurisd’ction the property is situate, or in 
the Court within the local limits of whose juris¬ 
diction the defendant actually and voluntarily 
resides, or carries on business, or pertonallv 
works for gain. {Macleod, C. J. and Shah, J.) 
Mahadeo V. Ramachandra. 23 Bom I. R. 903 : 

68 I. C, 510 ; 46 Bom. 108 : 1922 Bom. 188. 

-—S, 16 If) — Moveable proijerty under at¬ 
tachment by a foreign Court —Jurisdiction. 

S. 16 (f), CPC, does not apply to a suit for 
recovery of moveable property which is under 
attachirent by a foreign Court and the Brilhh 
Indian Courts ha'x no jurisdiction to entertain 
such a suit even inderendently of S. 16 The 
case is different if the deft, is a resident of 
British India and attachment is made at his in¬ 
stance because thr-u a persoi a1 decree may be 
passed and executed by enftrciiig peisonal obe¬ 
dience {Abdur Rahim and Sadasfva Aiyar, JJ.) 

KATTICK KAMMUNNI V. UoAYAMtNG^LATH 

Mithale. 14 I. C. 279 : (19l2 M. W . N. 524. 

-S. 17— Sonthal parghanas—Portion of 

property situate in - Suit in ordinary Courts — 
Usury—Power to relieve—Sonihal Parghanas 
Aci(XXVIlI 0 / 1856), S. t-SonUiaV Parghanas 
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C. P. CODE (V OF 1908), S. 17. 

Settlement Regulation [111 o/1872), Ss, 5 and 6 
— Son'hal Parg^anas Justice Regulation [V of 
18^3), Part IL 

A suit to enforce a mortgage of land of which 
a portion is situate in the Sonihal Parghanas 
must be brought before the Settlement Officer 
or other officer appointed under the Sonthal 
Parghanas Act and Justice Regulation. A Court 
having local jurisdiction outside the Sonthal 
Parghanas has no juiisdiction to try the suit 
even though the bulk of the properly tails within 
its territorial jurisdiction and S. 17 of ihe C.P. 
Code does not apply. The consent of the parties 
cannot give jurisdiction to the latter Court. 
The Court exercising jurisdiction in the Sonthal 
Parghanas is bound by the rules as to usury 
found in S. 6 of the Sonihal Parghanas Regu¬ 
lation (1872), {Lord Moulton), Maha Prasad 
Singh v, Ramani Mohan Singh. 

42 Cal. 116 : 411. A. 197 : 18 C. W. N. 994 : 
16 M.L.T. 105 : (1914^ M W.N. 565 : 
1 L.W. 619 : 2u C.L.J. 231: 16 Bom. L.B. 824 : 

25 I.C. 451: 27 M.L.J 459. (P.C.). 

[On appeal from 4 I. C. 56 : 9 C. L. J. 288.] 

-88. 17 and 20—Cause of action — Sale of 

goods—Agreement to pay price and render ac¬ 
count— Forum, 

Where a firm at Sialkot instituted a suit in the 
Sialkot Court againsi a commission agent car¬ 
rying on business at Calcutta for sale proceeds 
of hydes sent by the former to Ihe latter lor sale 
on commission, and it appeared that the money 
was to be pa>abie at Sialkot and ihe accounts were 
to be rendered there, held^ that the Court at 
Sialkot had jurisdiction to try the suit. 26 P.R, 
1918 ret. {Broadway and Abdul Qadir^ JJ,) 
Lal Singh v. The Fikm of Haji Kadir Bakhsh 
3 Lah. L.J. 499 : 69 I.C, 424 :.1922 Lah. 36 (2) 

-S. 20. 

Accounts, 

Cause of action. 

Contract. 

Corporation, 

Debtor and Creditor. 

Decree 

Ejectment. 

Insurance. 

Leave to lue. 

Negotiable Instrument 

Paitnership. 

Place of suit. 

Flff's right to choose forum. 

Eesidence. 

Restitution of conjugal rights. 

Shipping, 

Tort. 

Accounts. 

- S. 20 (c) — Accounts—Mutual dealings 

—Oral settlement of account. 

In cases of mutual dealings an oral settlement 
of accounts may give rise to a cause of action. 21 
Mad. J66 foil. 16 Mad. 339 diss. (Sadasiva Aiyar 
and Moore, Jl.) Ayyaswami Chetty v, Chinnia 
Nainar. 84 I. C. 431: 3 L. W. 338 

-"S. 20 {c)—AecQUnts~-Suit against agent 


C. F. CODE (V OF 1908), S. 20—Cause Of action. 

The cause of action in a suit for accounts 
against an agent arises at the place where the 
contract of agency t^ok place or where it was to 
be performed and where account was refused. 
The fact that the moneys have to be sent from a 
particular place by the agent does not form a 
part of the cause of action. (Maung Kin, J,) J. M. 
V. Rowther V. K, M M. Rowther. 

55 I C. 266 : 12 Bur. L.T. 198, 

Cause of action. 

-S. 20 (c) — Cause of action—Goods sent 

without order—Plaintiff asked to keep goods — 
Suit for charges incurred -Jurisdiction tf Courts, 

Defts. from Cawnpore sent a bale of cotton to 
the plaintiff at jbansi without an order or direc¬ 
tion from the latter. Plaintiff accepted to hold 
the goods on behalf of deft, at deft.’s risk. In a 
suit for recovery ot charges the cause of action 
was held to arise at Jhansi, \Knox, A,C /.) GaNESH 
PRASaD V BaNSIDHAR B4RAUMIA. 

41 I.C. 904 15 A. L. J. 513. 

-S. 20 (c)—Cause of action—What is. 

The expression cause of action ” means 
every fact necessary for the plaintiff to prove if 
t'-aversed in order to support his rigut to the 
judgment of the Court, [Piggott and Walsh, JJ,) 
Muhammad Yakariaya v , Muhammad Hafiz. 

39 All, 506 : 41 I.C. 233 : 15 A.L.J. 557, 

-S. 20 (c)—Cause of action—Arising in 

part — Jurisdiction, 

A Court'has jurisdi'^tion to entertain a suit if 
ihe cause of action arose even partly within its 
jurisdiction, [Knox, J,) East India Railway 
C o. V, Binda. 26 I.C. 620 : 13 A L.J 66. 

-Ss. 20 and 21—Cause of action—Suit for 

rent — Jurisdiction — Residence of defendant — 
Waives of objection — B, T, Act, S. 144. 

Reading Ss. 20 and 21 of the C. P, Code toge¬ 
ther with S. 144 of the B. T, Act a suit for rent 
may be instituted in the court within the local 
limits of the jurisdiction of which lies the pro¬ 
perty in respect of which a suit for possession 
may have been brought. This however does not 
exhaust all the provisions of S. 20 C. P. Code. 
CIS. (a) and (b) of S. 20 C. P. Code allow a land¬ 
lord to institute a suit for rent where the tenant 
resides. This must obviously be limited to cases 
where the landlord seeks a decree for money. 
Where, however, the landlord seeks a decree for 
rent as also ejectment under |S. 66 of the B. T- 
Act the suit must be treated as one for the re¬ 
covery of immoveable property within the mean¬ 
ing of S. l6 (4) C. P. Code and can. consequently 
be instituted in the Court within the local limits 
of whose jurisdiction the property is situate, A 
suit lor the recovery of rents of lands situate in 
one district may be brought in another district 
where the defendant is residing, although in speh 
suits the plaintiff's title to the land in respect of 
which the rent is sought to be recovered may 
incidentally come in question. (Mookerjee and 
Choizner, JJ,) KuNja Mohan Chakbavarthy v, 
Manindba Chandba Roy Chowdhury. 

27 G. W. N. 642 : 1923 CbL 610. 

4 
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C. F. CODE OF 1908), S. 90—Cause of action. 


C. F. CODE (V OF 1908), S. SO—Oause Of action. 


—go (qJ— Crtustf of action^Colluswe and 
fraudulent decree —Smi7 to set aside deoree-Juris- 
diction of Court. 

Piaintifi obtained a decree against a person and 
attached his propcriies at Amritsar, The defen¬ 
dant who professed to have a decree of the Fero- 
zepur court against the same person got it trans¬ 
ferred to Amritsar and applied for rateable distri¬ 
bution along with plaintiff. Thereupon the plain¬ 
tiff sued for a declaiatioii that the decree obtain¬ 
ed by the deiendant was fraudulent and collusive, 
Held^ that the Amritsar court had jurisdiction to 
try the suit. 25 A. 48; 37 A, 189 ; 39 A. 607 Rel. 
(Abdul Raooft /.) Balla Mal v. Jagan Nath. 

73 I. C. 392. 

—- S. 20—-Cnnse of action — Jurisdiction — 

Carrying on business—Objection to jurisdiction. 

Where there has been no failure of justice an 
objection to the place ot suing could not be enter¬ 
tained on appeal. 

It IS doubtful whether the mere letting ot house 
property through an agent can be said to be carry¬ 
ing on business. A contract is concluded where 
it is accepted and the place ot suit in respect oi 
its breach is the place where it was concluded 
or the place where it ought to have been perform¬ 
ed. The mere sending of a cheque irom a parti¬ 
cular place towards the contract does not give 
rise to a cause of action in that place. {Campbell^ 
/.) SoHAN Singh v, Riddick. 66 I. C. 865 : 

1932 Lah, 164, 

- S. 20—Cause of action—Place of suing 

^Plaoe of 6wszness. 

Plaintiff resident of A ordered goods from de¬ 
fendants who cariied bis business at b. Plaintiff 
sued the defendant at A for damages on the 
ground that the goods supplied were not of the 
quality and quantity contracted for. Held^ the 
cause of action arose at B and the Court ^at A 
could not try the suit and that the High Court 
could in revision set aside the interlocutory order. 
(Abdul Raoof, 7,) Harprashad Singh v. Sive 
Ram Jado Rai. 601, C. 481 

-S. 20 (ol— Cause of action — Payment in 

one place. 

Where plaintiffs residents of Ludhiana order¬ 
ed oil cakes from defendants residents of Dar- 
bhanga and remitted a part ot the money to Dar- 
bhanga alter tUey got the goods purchased and 
alleged that ttae goods were ol bad quality and 
where the plaintilis had agreed lo accept the 
railway receipts which had to be sent by V, P. P. 
by the defendants, the plaintiffs’ suit lor com¬ 
pensation lor loss was held lo lie not at Ludhiana 
but at Darbhanga, though the defendants sent 
their agent to Ludhiana to get tbe payment be¬ 
cause the V. P. P- for over a certain amount 
could not be issued. (Leslie Jones^ J.) Firm of 
Damri Shah v. Firm of Rulla Mal. 

2 Lah. L. J. 555. 

— -S. 20 (c-— Cause of action — Monty pay- 

able on death at Lahore. 

Where money deposited with ihe Hindu Mutual 
Relief Fund is payable on the death of S at 
Lahore but S died at Lyalpur, where the fund had 
carried on business through an agent, the Court 


at Lyalpur his jurisdiction to entertain a suit for 
recovery of the fund moneys due to S on the 
ground that the death of its member S which was 
pan of the cause ol action occurred at Lyalpur 
and that the defendant fund carried on its busi¬ 
ness at Lyalpur through an agent. 

Punjab Hindu Mutual Family Relief Fund, 
Lahore v. Sakdari L4L 98 P, R 1918 : 

45 I. 0 900 : 29 P. L. E. 19J9. 


-S. 20 (o)~Cause of action—Meaning. 

The words ‘cause of action mean the whole 
bundle of material fac s which it is necessary 
tor a plaintiff to allege and prove to obtain the 
relief he claims in the suit (KrishnaHy J.) Nitta- 
BA Achayya V. Nittala Vellamna. 

16L.W. 785 : 43 M. L. J. 616 : 

72 l.C, 920 : 1922 M.W.N. 834 : 1923 M 109. 


-S. 20 (o) —Cause of action—Scope of. 

Where a person employs an agent lo sell his 
goods in certain districts and in breach of their 
agreement, he sold the goods in some of the dis¬ 
tricts through other agents, held in a suit for 
damages for breach oi contract, the sale through 
other agents was part of the cause of action and 
such a suit can be hied in the district where the 
wrongful sale took place. {Oldfteld*and Rame- 
sam, JJ ) Raiplk Manufacturing Co, v. Ven¬ 
kata SubbA Rao. 70 1. C, 284 : 14 L. W. 341. 


-S 30 [o) —Cause of action—Meaning of. 

Per Kriskmn^ J . —The term “cause of action” 
in S, 2U (c) means the cause of aciion as it was 
at the time when the right to sue arose for the 
first time. [Oldfield and Kfishnan^ JJ.) Mane- 
palli Mangamma V, Sathiraju. 31 M. L. J. 316: 

37 1. C. 681: 6 1. W. 246, 


- S. 20 (o'l^Cause of action—Pledge — 

Forum. 

The place whore the cause of action arises in 
respect of a pledge must be determined wit hre- 
ference to the terms of the original contract and 
not by subsequent negotiations thereafter. (Kot- 
wal, A, /, C.) Tek Chand v. Mahadeo. 

65 1. C. 65 ; 1922 Nag. 127. 

— S. 20 (c)— Cause of action—What is. 

The cause of action has no relation to the de¬ 
fence set up or to the character oithe relief pray¬ 
ed for in tiie plaint bat remrs to ihc media upon 
which the plaintiff asks toe Court to arrive at a 
conclusion in his lavour. lo Cal, 98 (P. C.) ref. 
{Drake Brockman, J, C.) Maiiomed An Khan v. 
Shujat Ali Khan. 46 1. C. 913 : 

-S. 20 —Cause of action. 

Where several shops were owned by the plain¬ 
tiffs and separate Katas were kept in respect of 
them but the transactions relating to one shop 
were with the defendant’s consent entered in the 
accounts of the other shops and the whole set of 
transactions treated by the deiendants in a cross 
suit hied by them as forming one cause of aciion 
and one account : Hdd^ that the accounts in re¬ 
gard to each shop cannot properly be heated as 
entirely separate causes of action. (Daniels 
A. J . C.) Banke Lai v, Kanhaiya Lal. 

1922 Oudh 124. 
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C. P. CODE (V OF 1908), 8. 20—Cause of action. 

-S. 20 —Cause of action—Meaning of, 

A cause of action includes every fact which it 
woald be necessary for the plaintiff to prove, if 
traversed, in order to support his rights to the 
judgment of the Court. {Wazir Hasan, A. J, C.) 
Mahomed Hamiddullah Khan v. Fakhrjahan 
Begam, 8 0. L J. 650 ; 

65 I. C. 452 : 1922 Oudh 109. 

--- 20 (c)—Cause of action—What comprises. 

The term “cause of act on'* comprises every 
material fact to be proved and includes an asser¬ 
tion of the right infriov^ed and the manner of its 
infringement. (Kanhaiya Lai, A. J. C.) Prem Na- 
RAiN V. Ram Lal 26 I. C. 225 : 1 0. I. J. 561. 

- S. 20 —“ Cause of action^' meaning — 

Causes based on coniruct of iw^t^rancc—Cause of 
action does not include damage to insured 
pyoperty. 

For the purposes of S. 20 of the Code, the 
words ‘cause of action’ so far as ‘‘uits on contract 
are concerned include the making of the contract 
and the performance or completion of perfor¬ 
mance of the contract and the payment of money 
under the contract, and that in cases based on 
contract of insurance they do not include the loss 
Or damige of tne property insured, wh’ch is mere¬ 
ly a cause ol the cause, and is not even a proxi 
mate cause since the real cause of action is the 
failure to pay the money due under the contract 
and the primary cause of that cause is the con¬ 
tract itself, the destruction of the property being 
only a secondary cause which is purely accidental, 
being due merely to the nature of the particular 
kind of contract under consideration. The mean¬ 
ing of the expression “ cause of action “ in the 
section in question when applied to suits based on 
contract, should be ascertained by a considera¬ 
tion of the meaning of the expression in the past 
in the course of the development of such Ugisla- 
tion in India and the case-law thereon, and not 
by reference to any English deciuon on the 
construction of any Englisn Statutes. (Heald and 
Lentaigne, JJ.) The Jupiter General Insu¬ 
rance Company, Ltd., v. Abdul Aziz. 

1 Rang. 261: 76 I C. 482 : 1924 Bang. 2 

-1—S. 20 (c) —Caz/se of action—Meaning of 

—buit on pro-note executed outside jurisdiction 
but endorsed within—Residence —Govt. servant. 

Endorsement of a promissory note is part of 
the cause of action in a suit upon the same, and 
a suit lies at the place where it was so endorsed 
and delivered though the promissory note may 
have been executed at a place outside that juris¬ 
diction. “Cause of action’' explained. A Goi^t 
servant liable to be sent to various places, but 
stationed in one place for several years cannot be 
said to have only a temporary residence or lodg¬ 
ing for the purposes of S. 20, C. H. C. {Bell, J,) 

Subramaniam Chetty V. Maung Po Tha. 

11 I. C. 851 : 4 Bur. L. T. 183, 

S. 20 (c)— Cause of action — What is — 

Forum. 

A cause of action Consists of every fact which 
is material to be proved to entitle a plaintiff to 
succeed, every fact which the deft, would have 
a right to traverse. It arises in “part” within 
the jurisdiction of a Court, if, any fact material 


C. P, CODE (V dF 1908), S. 20—Contract. 

for the plff. to prove took place therein.' A trader 
entered into a contract at Multan with the agents 
ot a Karachi firm. The contract was to be com¬ 
pleted in Karachi and the money was made 
payable at Karachi. Held, that the cause of 
action arose in part in Karachi and that the 

Karachi Court has jurisdiction to file an award 

* > ' 

based on a relercnce contained in the contract. 
{C^-ouch, A. J, C.| G, W, Wilson v. Messrs. 
VoLKART Brothers. 27 I. 0. 129 : 

8 S. L. R. 107. 

Contract. 

-S. 20 (c)— Contract for delivery of goods 

— Breach. 

Where a contract was made in Bengal for deli¬ 
very of goods in Bengal, the mere despatch of 
goods from a place in the United Provinces does 
not give rise to a cause of action enforceable in 
the courts of the United Provinces in respect of 
the breach of the contract. {Ryves, J.) Purna 
Chand Amir Chand v, Jodh Raj Ram Kumar. 

66 I. C 501 : 11^22 All. 448. 

I 

-S. 20 (c)— Contract—Claim outside juris- 

diction— Ancestral home of defendant within 
jurisdiction. 

Where a suit is brought on two contracts, one 
of wuich was entered into outside the jurisdiction 
of the Court, the portion of the plaint regarding 
that part of the claim was returned for present¬ 
ation to the proper Court, Held^ that the mere 
fact that defendants had their ancestral home 
within the jurisdiction of the Court though they 
actually resided outside such limits would not 
give the Court jurisdiction, {Walsh and Wal¬ 
lace, JJ.) Kishori Lal v. Ram Sunder. 

64 X. C. 688 (1) : 19 A. I. J. 822. 

-S. 20 (c)— Contract — Purchase of goods 

at one place to' be delivered at another. 

In a contract for the sale of gjods, payment 
for, and delivery of the goods, was to be made at 
a place other than the place where the purchase 
was effected. Htld, that a suit on account of 
non-delivery of a portion of the goods may be 
brought in a Court having jurisdiction over the 
place where deiit/ery and payment were to be 
made. {Bannerjee, J,) Abdul Rashid v. The 
Sizing Material Co., Ltd. 42 All. 480 : 

2 U. P. L. R (All.) 126 : 56 I. C 192: 

18 A. L. J. 566, 

-8s. 20 (c), 21 and 115 —Co«/racf— 

Suit on — Forum—Objection to — Revision. 

A contract is made where it is accepted and the 
buyer at Agra cannot sue at Agra for breach of a 
contract to s^ll goods concluded by acceptance at 
Delhi. If a formal order overruling the objection 
to jurisdiction is drawn, the High Court can 
revise It under S. 115, C. P. C. (Rafique and 
Walsh^ JJA Bhargava and Co, v. Jagannath 
Bhagwan Das. 41 All. 602 : 17 A. 1. J. 718 : 

51 I. C. 331 : 1 U. P. L. R, (H.C.) 120, 

-S. 20 (o)— Breach of contract — Contract 

of; sale —Accounts—Place of. 

Where the plff. to give jurisdiction to the Court 
in wnicli the suit was filed alleged that by the 
custom of tiade and by the contract between the 
parties, accounts were to be submitted within the 
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C. P. GODS (V OP 1908), 8. 80-^Goatraot. 

Courtis jurisdiction and let in no evidence on these 
points. HelU^ the Court had no jurisdiction to 
entertain the suit. {Tuaball and Rafique, JJ.) 
UALTK Prasad v. Ram iiAKUP. 40 ji. c, 605, 

——8. 20 (c) — Cotiiract—Place of suing — 
Place of delivery — Whether part of contract of 
sale of goods—for damages — Jufisaiction^ 
Where a contract tor sale oi goods was entered 
into at bouibay. the seller being directed to send 
the goods to buyer’s address at Allahabad, and the 
buyer finding the guods deleaive and not answer¬ 
ing to samples ordered, when they arrived at Alla¬ 
habad, sued the defendant company fur damages 
in the Court of Small Causes ai Allahabad. Htld^ 
that the order of the Allahabad Court returning 
the plaint without taking any evidence to be pre¬ 
sented to the proper Court stating tnat it bad no 
jurisdiction to try it as the contiact was completed 
at Bombay was bad and that ibc Small Cause 
Judge at Allahabad should have taken evidence 
as to whether the place of delivery was an 
essential pan of tne contract or not under S. h 8 
ot the Contract Act. (Knox, 7.) Sheo Charan Lal 
V. Taj Buai ali Bhai. 

All. 36» : 39 1. C. 524 : 15 A. L. J, 342. 


——S. 20 (cj— Contract—Suit for damages 
arising out of negligence or misconduct. 

The pltf. a resident of Hathras m the Aligarh 
Dt. telegraphed to the deft, a Commission Agent 
at Karachi to buy some gram lor him and des¬ 
patch it by rail to Hathras and the deft, purchased 
the grain and despatched it as directed irom 
Karachi but omitted to send the Railway receipt 
and invoice in time owing to wnich and other 
misconduct on his part at Karachi the gram was 
delivered co the pl£f. late, and thus caused him 
loss and damage. In a suit by the plff. tor com¬ 
pensation at Hathras ; Held, the cause of action 
arose at Karachi as the Agent’s negligence or 
misconduct occurred there, and the Court at 
Hathras could not entertain a suit. (Tudoall and 
PiggotU 7/*) Salig Ram v. Chuba Mal. 

34 Ali. 49 : 111. C. 712 : 8 A. L. J. il60 


■ S. 20 (6)— Contract'^Cause of action, 

A Court within whose juriadiction the deft, 
does not reside and no part of the contract was 
entered into, cannot entertain a suit on the e x¬ 
tract. (Richards and TudbaU, 77.) Gokul Das 
V, Hansraj. 9 X. C. 824. 

—-S. 20 (e)’—Contruct — Place of suing — 

Contract to be pep formed at a certain place. 

Where a contract was to be peiforraed at a 
certain place the Court of that pla^'e has juiis- 
diction to enteriain a suit for damages for breach 
of contract. (Stephen and Coxe, 77.) Bhuita 
charya & Co, V. Cawnpore Woollen Mills 
CO., Ltd. 13 j. C. 943 : 16 C. W. N, 325. 


* ■ ■'—S. 20 (c)— Contract—Breach of—Place 

of delivery—Hoi instituted in. 

The plaintiff firm residing in GujranwaHa 
arranged with defendant-firm residing in Calcutta 
to purchase certain goods and send them to Guj- 
raiiwalla; the plaintiff-firm was to send the 
•indncy to Calcutta to the defendant. The plaintiff 
4'enlitted Rs, 800 to the delendant and the latter 
CdnMgned the goods to itself in GujranwaHa 


C. P. CODE (V OF isos), 8. 80— Ooutraot. 

sendirig the railway receipt by value payable post 
lor the balance oi the price. The plaintiff refused 
to take delivery ol the railway receipt through the 
value pamble post and it was returned to the 
defendant. Subsequenily it turned out that the 
goods were lost and the plain.iff sent the balance 
of the purchase price and asked tor the delivery 
of goods. The defendants could not comply with 
the plauuifi’s request. In a suit for damages in¬ 
stituted by the plaintiff at the GujranwaHa Court 
held that the goods had to be delivered under the 
contract at GujranwaHa, that the non-delivery 
formed a part of the cause of action and that (he 
plaintiff's suit was maintainable In the Gujran- 
walla Court. 39 M. 195 ; 77 P. R. 1909 ; 66 I. C. 
2b2;^3 A. 334 referred to. (Scott Smith, J.) Firm 

OF JAGANNATH DlWAN CHAND V, JaGANNATH 

Moti Lal, 71 i. c. 38. 

-S. 20 (c)— Contract for sale of goods — 

Place of delivery — Breach, 

Plffs, carnying on business at Amritsar 
brought a suit in the court of Amritsar against a 
film carrying on business at Bombay for damages 
for breach of a contract made in Bombay, to sell 
goods to plffs. Held, that delivery of ihc goods by 
'the defts. to the Railway Company in Bombay for 
being despatched to Amritsar, would by S, 98 of 
the Contract Act, have operated as a delivery to 
the plaintiffs and the Railway Co would have 
held the goods as agents ot the plaintiffs, con¬ 
sequently no part of the cause of action arose at 
Amritsar. (Martineau, J.) FirmofNand Lal 
Das Malv. Firm of Mian Mahomfd Ah. 

67 1. 0. 188 (1): 1922 Lah. 474. 

-S. 20 (c)— Contract—Cause of action — 

Place of payment, 

Wnere money payable to plff. is, according to 
the contract to be paid at one place but is made 
payable in another place owing to the plaintiff’s 
own default, advantage cannot be taken of that 
fact to give plaintiff a choice of forum. (Leslie 
Joties, 7.) Firm of Damri i>HAH Thakur Ram 
V, Firm of Rulia Mal Dogar Mal. 

17 P, I. R. 1922 : 64 I. C. 387 : 2 L, L. J. 555. 

-S. 20 (c) and 0. 7, R. lO~Contract—Offer 

and acceptance by wire-Suit for damages--Forum, 

Plaintiff a trader at L sent an order by telegram 
to defts. residii g and carrying on business at B 
to purchase cotton seeds on his bthah. Defts. 
wired back agreeing to do so. But they sent 
only a pan as the price had risen up in the mean¬ 
while. The plaintiffs brought a suit for damages 
for non-deiivery. Held, thai the contract must 
be taken to have been made at B. where defts. 
carried on their business and where they received 
plaintiff’s telegram and that the Court at L, had 
no jurisdiction to entertain the suiD. 76 P. R. 1896 
loll. 70 KR. 1906: 36 P.R, 1908: 16 P. W. R, ly08 
dist. It is open to the Court to consider the ques¬ 
tion ol jurisdiction suo motu and to return the 
plaint at any stage of the suit for presentation to 
ihe proper Court. (Rattigan, CJ,) Firm of Asa 
Bamkalu Rao r. Firm of Bakshi Ram Kanhaiya 

KvM. 53 I, 331. 

-S. 20 (o)—Contract—Breach of contract 

— Damages — Forum, 
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An action for daniages for breach of contract 
for carriage of goods by a Railway can be brought 
either where the breach was committed or whe^e 
the contract was made. {Shadi Lai, /.) Mul- 
CHA^D SaNWALDAS V. B. B. AND C. 1. RY Co, 

50 I. C. 139 : 43 P. W. B. 1919. 

S. 20 (o)— Contract — Suit on — Breach — 
Performance* 

A suit for damages on a breach of contract can 
be instituted in a court where the contract was 
made though it has to be performed elsewhere, 
(Broadway^ /.) Sita Ram v. Kam Chandra, 

26 P. B. 1918 : 51 P. W. B. 1918 : 

44 I. C. 863 : 114 P. L. B. 1918. 

Ss. 20 (c) and Contract—Breach of 

contrac t—Be tro’hal. 

A Court is competent to try a case of breach 
of contiact of betrothal when the breach took 
place within its jurisdiction, irrespecuve ot ihe 
detcadents residing in another place, the rule of 
law being that the Court wiihin whose junsdiciion 
a cause of action arises wholly or partially is 
competent to try it. (tiatiigans J.) Bhag Singh 
V* Labh biNGH. 37 I. 114 : 93 P. B. 1916. 

-S. 20 {c)—Contraot—Breach of Contract 

^Indent form spcctjying place for settlement of 

disputes* . 

Vv here an indent form provides that ail dis¬ 
putes m connection with the indent aie to be 
settled in a particular place the Civil Court ol 
that place will have jurisdiction to try such a 
dispute. (Robertson^ J.) Commercial E. 1, A. 

Co., Ltd S. C. Mukerji. 1^0 P-L.n. 1913 : 

18 I. C. 496 : 66 P. W. K. 19 V3. 

—Ss. 20(c) and 2\—Conifaoi — Breach of 

M § «■ ^ ^ _ 


contraotSupply of goods—Forum* 

Where under a contract, goods were deliverable 
at D, the D Couit has juiisd.ction to try a suit 
for damages for breach of the contract, tnough 
entered into at L. An objection as to the place ol 
suing is emertainable only where there has Deen 
Consequent laiiure of justice. {Bcadon^ J ) SURAJ 

BHAN V. PUNJAB COTTON PRESS CO., LTD. 

45 P, L. B. 1913 : 18 L C. 130 : 40 P. W. n. I9l3. 

S. 20 (c)— Contraot—BHach of contract 

—Place where contract made, 

A suit on a contract can be filed at the place 

where ttie contract was made. (Rtid, C. J. and 
Rattigan, J.) India Genekal N. and Co. 
Ltd. V- Harcharan Das. 283 P. L. B. 1912 : 
111 P. E. 1912 : 15 I. C. 12 : 224 P. W. «■ 1912. 

__ S. 20 \(i)— Contract—Cause of action 

Consigning of goods Jor sale on commission— 
Price to be remitted by hundi. 

S, a merchant at Negapatam, consigned goods 
to M at Penang for sale on commission, on 
condition that M should remit the proceeds by 
sending to S at Negapatam hundials drawn on 
some firm in the M<.dras Presidency. On M s 
failure to pay as aforesaid S brought a suit 
against M in the Negapatam Court. Held, tnat 
the Court at Negapatam had jurisdiction to 
entertain the suit because M accounted for the 
sale proceeds by making payments tbrougn the 

agency of some persoo or persons m Negapatam 


C. P. CODE (V OF 1908), S. 20 -Contract. 

and other places in the Madras Praidency oil 
whom the hunoials were to be^drawn. (Abdur 
Rahim and Phillips, J,) Naina“ Maracayar v, 

SOMASVNDARAM LHETTIAR. 

56 I. C. 604 : 11 L, W. 693. 

- S, 20 (c)—Contract—Breach of contract 

— C. i, F. — Contract for sale of goods — Breach — 
Claim for damages— Jurisdiction, 

Plaintiff, a trader at Negapatam offered to buy 
timber from defendant at Mandalay. Under tfie 
contract defendant shipped the timbe from 
Mandalay, took the bills of lading in his own 
name anddiewfroma bank at Mandalay such 
sums of money as were due to him in respect of 
timber shipped, by handing over the bills of lading 
to a bank at Mandalay who in their turn passed 
it on to the plaintiff. The defendents made default 
in sending limber and plaintiff sued lor damages. 
Held, that no part ot the cause of action tor tne 
suit arose at Negapatam and the Negapatam 
Court had no jurisdiction to try the case. {Sesha- 
giri Iyer and Moore, JJ,) Mylapa Chettiar 
V. AGAMIRZA Mahamed. 37 M L.‘ J. 712: 

54 I. C. 650 : 26 M. L. T. 604. 


_S. 20 (o)—Contract—Breach of contract 

—Cause of action—Place of offer* 

In a suit upon a contract the offer is a part 
of the cause of action and the suit can be insti¬ 
tuted in the Court within whose juiisdiction the 
offer IS made. In determining where the offer 
was made, the Court snould look to the place 
where the final offer was made and not to the 
place were some preliminary negotiations only 
had taken place. {Wallis, C,J, and Sadasiva Atyar 
/.) Kuthiravattam Appu ThamBan V, FOUL- 
kes. 64 I, C. 260 : 10 L. W. 44. 

-Ss. 20 (c) and 21— Contract — Breach of 

contract for supply of goods—Breach of — Usur^ 

Pation of jurisdiction, 

Deiendants entered into a contract with the 
plaintiff at Kumbakonam lor the supply of certain 
articles. Ptaintiff sent the articles ordered with 
o.her articles which were notoidcred. DeJendants 
leturned all the goods. Plaintiff instuuied a suit 
at Kumbakonam for the value ot the articles 
ordered and sent and also of the other articles on 
..he ground that they were negligently re-trans- 
raitied causing loss to plaintiff. Held, the cause 
of action for the suit arose at Kumbakonam, ihe 
place where the proposal to suply goeds was 
accepted by the plaintiff. S, 21, C.P C., does not 
apply to the usurpation of the jurisdiction of a 
foreign Court. The cause of action in respect of 
damages arose out of British India and British 
Couris had no jurisdiction m respect of a cause 
of action not arising in British India. (Oldfield 
and Sadasiva Aiyar, JJ.) Manjappa v* RAJA- 

GOPALCHARiAR. (l9i8j M. W. N , 378 : 

1. C. 779 : 24 K. L. 1. 85. 


S. 20 (o)— Contract —S«/^ for price^of 


goods, 

Where the buyer and the seller reside in differ* 
ent jurisdictions, the cause action for a suit by 
the seller for balance of accounts due from. W 
buyer arises at the place of consignment of . rthe 
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gbodnto the railway. 1 M. H. C. R. 200 dist, 
[Ayhng, 7.) GoQi Padmarajappa v. Madduru 

VENKATA SUBBIAH. 841.C. 423: (1914) M.W.N 803. 

——-s, 20 (c) — Contract for sale of goods — 

Breach-^Damages—Place of suit. 

The plaintiff was a resident of Yeotmal. The 
defendants carried on business in Bombay as 
commission agents. The plaintiff sent some 
bales of cotton to the defendants for sale in 
Bombay. He alleged that the defendants did not 
sell the bales on the day when they were in¬ 
structed to sell them, that they described them 
as of a quality inferior lo the real quality and 
that they tnus failed to realise their proper value. 
He sued for damages occasioned by the defen¬ 
dant's conduct in the Court of the Subordinate 
Judge, Yeotmal. Held that suit was properly 
framed. {Kotwal^ AJ.C.) Chagan Lal v, Aboo- 

BAKAR ABDUR RaHM tN & Co., BOMBAY. 

721. G. 465 : 1923 Nag. 167. 

-^8.20 (c) — Contract—Breach of the con¬ 
tract—Suit for damages—Contract by correspon¬ 
dence. 

Where the proposal and acceptance are made 
by letters, the contract is made at the time and at 
the place where the letter of acceptance is posted, 
though the contract is revucable before the 
acceptance reaches the proposer. Jurisdiction is 
determined by the place where the contract is 
made or in other words, where the cause of 
action arises, {udittra^ A. J, C.) Mill Stories 
Trading Company v, Mathura Das. 

57 I. C. 636 : 17 N. L. R 1. 


——S. 20 (c) — Contract—Breach of contract 
—Place of acceptance different from place of 
drawing—Suit against acceptor lies in the place 
vMcre the drawing took place, 

A suit on a Haudi dishonoured after accept¬ 
ance against the drawer and acceptor is brought 
in the proper forum if instituted in the Court 
having jurisdiction at the place of drawing. The 
cause of action against both the defendants 
(drawer and acceptor) arose at the place where 
ihe original contract was made by the drawing 
of the HundL (Lindsay, /. C.) JlWAN Lal 
Deosay V. OUDH Commercial Bank, Ltd., 
Lucknow. 34 I. C. 191 : 3 0. L. J. 132. 


S. 20 (c)^Contract—Suit for damages — 
Breach of contract of marriage — Forum, 

In a suit for ^^amages for breach of contract to 
marry, part of the cause of action arises at the 
place where the marriage is to take place, though 
the agreement to marry is entered into at another 
place. (Coutts and Bucknill, JJ.) Mathura 
Prasad Singh v, Satyanarayana Prasad. 

65 1. C. 812. 

—--S. 20 (o)^Contract — Forum, 

In suits on contracts though the place where 
the contract was made is not within the jurisdic¬ 
tion of tne Court, the Court still had jurisdiction if 
the place where the contract was lo be perform¬ 
ed or wnere in its performance the money to 
whiph the suit relates was exprtssly or impliedly 
payable is within the jurisdiction of tne Court: 

J, C.) Meghraj Ramniranjan Das v. 
%^AkUR das. 44 I, 0. 009 : (1917) 8 U. B. K. 38. 



-S. 20-^Con(ract — Breach of — Arbitration 

Act, S. 11. 

J. K, Cawnporc firm sold at Cawnporc 
certain goods to S and Co. a Karachi firm the 
goods being subject to inspeciion on arrival at 
Karachi in the presence of the seller’s represen¬ 
tative. There were other terms giving the buyers 
the r*ght after such inspection to reject the goods 
and recover the price or accept them with an 
allowance. }. K. failed to consign any goods. S. 
and Co. went to arbitration under an arbitration 
clause in the contract and sought to have the 
award filed in the District Court at Karachi. 

Held, that the Court was bound by the decision 
in 6 S. L. R, 97 that as a suit would lie in Karachi 
at the instance of the buyers lor breach of the 
contract part of which was to be performed by 
passing the goods in Karachi an application to 
file an award under S. 11 of the Aibiiration Act 
lay in the District Court at Karachi. 

(Quaere,) Whether Ihe part of the contract 
which was to be performed in Karachi was 
susceptible of individual performance in Karachi 
independently of the fate of another and distin- 
guis>^able part of the contract, viz,, to consign the 
goods Under the railway receipt in the buyer’s 
name and if not whether the buyers could have 
brought a suit in Karachi. 

Whether in this respect 6 S. L. R. 97 does not 
require consideration. 18 1. C. 316, Ref, (Kemp, 
A, J, C.) Messrs C. H, Penny v, Messrs. 
Strauss and Co., Ltd. 15 S. L. R. 74: 

64 I. C. 674 ; 1922 S. 32. 

-S. 20 (c )—Breach of contract—Proposal 

and acceptance. 

In the case of a proposal made from Karachi 
and accepted at Calcutta, the cause of action for 
breach of the contract arises at Calcutta. (Crouch, 
A, /. C.) Firm of Vishinji Goverdhan Das v. 
Firm of Jesraj Girdhari Lal. 

50 I. 0. 146 : 12 S. L. R. 93. 

--S. 20 (o)—Contract— Breach off contract 

—No place fixed for performance of contract. 

If an agreement to pay money is to be perform¬ 
ed without demand by the creditor and no 
(.lace is fixed for performance it is open to the 
creditor to fix a reasonable place and he can sue 
at the place where he resides. (Pratt, J, C. and 
Hayward, A. J, C.) Hemandas v, Devishah 
Din Dayal. 19 I. C. 433 ; 6 S. L. B. 181. 

-- S. 20 (c)— Contract—Sale of goods — 

Forum, 

A contract for the sale of goods was entered 
into at Amritsar providing inter aha that the 
buyer’s agents were to take delivery at Amritsar 
after paying VO per cent of the price and that the 
remaining 10 per cent was to be paid after 
weighing and testing the goods at Karachi. It 
provided for reference to arbitration in case of 

dispute, H€ld,\hQ performance of the contract 

was to be completed at Karachi and, therefore, 
the Karachi Court had jurisdiction to entertain 
an application^ for the appointment of an arbitra¬ 
tor under S. 8 of t^>e Arbitration Act. (Pratt, 
J, C. and Fawcett, A. J, C.) Baymal Thiamal 
Bishindas V. Sandav Patrick & Co. 

12 I. G. 662 : 5 8. L. B. 97. 
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Corporation. 

-S. 20, Expln. ll—Corporation—Breaches \ 

in different jurisdictions — Suit — Forum. 

A Corporation resides wherever it carries on 
its business, irrespective of the location ot its 
head office and if a Corporation su<'h as bar k has 
50 hranc'^ offices it has fifty separate and distinct 
jurisdictions, and a suit can be brought in any 
one of such Courts for the enforcement of a 
right in respect of which a cause of action exists 
within the limits of each independent jurisdiction. 
39 Cal. 1^4 foil [Atkinson and Coutts^ 7/.) Bank 
OF Bengal v. Sarat Chandra Mitra. 

4 Pat L. J. 141 : 48 I. C. 943 : (1919) Pat. 155. 

Debtor and Creditor. 

-S. 20— Debtor and creditoi — Suit for 

price of goods or for recovery of money — Jurisdic¬ 
tion. 

Ordinarily, if goods are purchased or money is 
borrowed, the payment for the goods or repay¬ 
ment of the money must be presumed to have 
been agteed to be made at the place of residence 
of the seller or the lender as the case may be. 
[Baner/i, J,) Bangali Mal v. Ganga Ram. 

71 I. C. 431 : 1923 A. 465 (1). 

--- —S. 20 (c)— Debtor and creditOT'-^Siiit 

against banker by depositor. 

The ordinary rule is that a debtor must seek 
his creditor to pay him. Ordinarily^ in a case 
against a B^nk or a trader who holds himself out 
as a person it is not necessary that payment 
should be made at the place where business of the 
Bank is carried on. The repayment of the 
deposes is ordinarily not to be made at the 
Bank or at the place of business of the trader. 
The intention of parties is that the money should 
bo paid to the depositor wherever he happens to 
be at the time he demands repayment. (Tudball 
and Walsh, 77.) Sri Narain v, JaGannath. 

41 I. C. 890 : 15 A. L. J. 653. 

-■$. 20 (c)— Debtor and cteditor—Parties 

resident, where money advanced—Absence of 
agreement to repay at other place—Presumption 
— Jurisdiction—Contract Act, Ss. 49 and 50. 

In a hat chita the creditor was described as 
resident ot S. within the jurisdiction of the K. 
Court ; the money was alleged to have been 
advanced at S. and the parties at the time of the 
loan were residents of that place. Held, that the 
money was presumably repayable at S. where it 
was advanced and where the parties resided at 
the time of the transaction, and the Court at K. 
onlv had jurisdiction to take cognizance of the 
matter provided there was no agreement 
for repayment of the money at some other place. 
{Mookerjee and Holmwood, .//.) Sailendra 
Nath Mookerjee v. Ram Sundar Gnosn, 

15 I. C. 885 : 16 C. L, J. 279. 

-S. 20 (c)—DcZj'or and creditor—Suit on 

promisso»'y note—Payment to be made within 
jurisdiction. 

Where money on a pro-note was intended to 
be paid in place A. the Court at A has jurisdiction 
to entertain a suit on the pro-note under S. 20 
(c). [Shadi Lai and Leslie Jones, 77 ) Mahomed 
Ishaq Khan v. Mahomed isiam Ullah Khan. 

2 P, R. 1916 : 311. C. 698 : 10 P. W. R. 1916. 


■—-S. 20 to )—Debtor and creditor—'Place of 
payment. 

If there is nothing as to the place where the 
mone\ under a bond is payable, the Court must 
be guided by the intention of the parties and 
where tnis cannot be determined, a presumption 
as to the place may be drawn. {Pfideaux, A.'7, 
C.) Guffurunissa Begum v. Nafayan. 

49 I. C. 950. 

-S. 20 (c )—Debtor and creditor—Place of 

suing, 

A promise to pay something which the pro¬ 
misor is already uud^r an obligation to pay is 
a promise without consideration and cannot be 
enforced. Therefoie a promise by a debtor to 
repay a loan at a certain place lor creditor's 
convenience does not in itself entitle the creditor 
to sue at that place unless the promise is one 
with considera.ion or it falls Ufder S. 25 l2l. 
Contract Act. 8 M. I A. 291; 8 Bur. L. T. 101; 
30 Mad. 438. rel. [Maung Kin, J.) Maung Ba 
Tu V. Baman Khan. 

11 Bur. L. T. 67 *. 39 I. C, 132 ; 

9 L B. R. 75. 

-S. 20 (c)—Debtor and creditor—Payment 

of debt — Place, 

The cause of action for the payment of a debt 
will arise at the place where the debt is payable. 
[Twomey, J.) Yar Mahomed Khan v, Amirud- 
DlN. 20 1. 0. 683 : 6 Bur. L. T. 143. 


Decree. 


-S. 20 (c)—Decree-Setting aside—Fraud 

— Forum, 

Defendant fraudulently obtained a decree in 
Sirajgang and transferred it to Agra and in exe¬ 
cution had the plaintifi arrested in Agra. Held, a 
suit to set aside the decree as fraudulent could be 
filed at Agra, as the material portion ot the cause 
of action had accrued at Agra. (Tudball and 
Rafique, JJ ) Khushali Ram v. Gokhul Chand. 

39 All. 607 i 411.C. 352 : 15 A. L. J. 638. 


S. 20 (c)—Decree — Setting aside — Fraud 
— Jurisdiction. 

If a decree is obtained after fraudulent sup¬ 
pression of summons, the cause of action for a 
suit to set aside the decree arises where the sum¬ 
mons was fraudulently suppressed. In such a suit 
the execution of the decree and application for 
the realization of the amount are acts of defen¬ 
dants which infringe the rights of plaintiff and 
afford him cause of action. A plaintiff in such a 
suit cannot succeed merely on proving that sum¬ 
mons was not served. Semble: —If the property 
attached under the decree is within the jurisdic¬ 
tion of the Court in which the latter suit is filed, 
the Court has jurisdiction to entertain the suit. 
(Chamier and Piggott, JJ,) Jawahir v, Nbki 
Ram. 37 All. 189 ; 28 I. C. 502 : 

19 A T T IQA 


-S 20 (c)— Decree-Setting aside—Fraud 

—Cause of action. 

Where a decree was obtained in Calcutta held 
in a suit^brought in Mainpuri to set aside the 
decree, that the Court at Mainpuri had no Juris-? 
diction to entertain it as no cause of action bad 
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arisen at Mainpuri. 25 All. 48, 20 All. 418 ref. dants on the record when no permission was 
(Rickirds, C. J. and Tndbalh J.) Dau Dial v. granted by the Court. (Mn'Ieud, C. J. and Shah, 
Mi'NNA Lal.. 36 All. 664 : 24. I. 0. 978 : J.) Mahomedbhai v. Adamji _ 


12 A. L. J.956. 


46 Bom. 229 : 23 Bom. L. B. 1086 : 
64 I. C. 019 : 1922 Bom 162. 

---B. 20 (ol— C<ius(! of action—Decree— 

SeUtng aside. - 6. 20 [b]—Leave to sue. 

Where a decree is sought to be set aside on the The order of the District Judge granting leave 
-ground ot fraud and no other relief is sough-, the to the plaintiff to sue in a Court within whose 

Court that has jurisdiction to entertain the suit is jurisdiction only one out of three defendants 
the Court in the District where the fraud was resided and thus reversing the order r.f the first 
committed and the decree obtained. 29 All. 418. Court was strictly witliin S. 20 |b), though the 
ret. Where, however, the fraudulent deciee is defendants were sued not as a firm but as sepa- 
threatenedto be executed and there is a prayer rate parties. [Sesliagiri Iyer, J ) Alagappa 
for an injunction in addition to the relief for a Chetti v. annamalai Chetti. , , ,,, 


declaration that the decree is null and void^ ilie 
suit can be instituted in the district w'lere ihe 

execution proceedings are threatened, [Chatterjec 

and Pearson, //.) The India Provident Com- of- 
PANY V. Gobinda Chandra Das. 

65 I. C. 318 C. 


35 I. C, 74 : 4 L. W. 411. 

-S, 20 (b) —L^-ovc to stie — Ex parte grant 

(j/. 

Leave to sue may be granted under S. 20 (b), 
C. P. Code, without previous notice to the deien- 


o Oft / \ n a^idr-^Fraud daiU ^Robinson, C, J. and Heald, J,) The Indo- 

S. 20 (o)—Deem ^etttng side i r^Ti Pii^Tnc^. ptnwMA On. Company. Ltd. 


^Jurisdiction. , , . , . . 

The Court within whose jurisdiction plaintiff 
ordinarily resides has jurisdiction to try a suit to 

set aside an iraudulent decree obtained 

against plaintiff in anotner Court by suppressing 
summons* {Mullick, J.) Raj Kumar Singh V' 
Raj Keswar Keori. 41 I. C. 161 


Burma Oil Fields v. Buwma Oil Company, Ltd. 

64 I. C. 794 : 11 L. B. B. 26. 


Ejectment. 


'■y Negotiable Instrument. 

uDoresL’ing-S. 20 (c) — Negotiable Instrument — 

. gijjGH V. Assignment of promissory note—If a cause of 

41 I C 161. action. • l t 

The assignment of a promissory note is part or 

the cause of action and the assignee can sue on 


Infringement of plainttj} s right Title of defen ^ ^ ^ 21 

r *• la^nf.ff cininain eiect- 1 Mad. 153. 21 Mad. 01, 21 Bom. 126, 16 AH. 165, 

The cause of action of a Plamt « ig All. 403. 36 All. 564. 22 Cal. 451 foil. (Oldfield 

mentis not affected by the title under w and Ktishnan JJ.) Manepalli Mangamma v. 

the defendants profess to hold possession. If the '"cUrt, Rat 

piaintiff^s right has been infringed by one act or M 3lV. L. J. 816 : 37 I. C. 681 : 

transa^ iion that infringement gives him the cause ^ 

of action against all persons interested m the 

iniringement. 29 Cal. 871 loll. 6 Cal. W j Partnership. 

TAvikt. ZTcSl\ -S. ^0^p.r„er„nt to- 


:th Bose j Partnership. 

I c. 347. ■■-S. 20~-P^rtnership Carrying on bust- 

’ ness, explanation and meaning of. 

“ Carrying on business ’* is used in S. 20, 
of C. P. C., as distinct from personally working ; of 

.r ^ couise a man persorallv wo'king in a particular 


' ftf C. P. C., as distinct from personally working ; of 

-Ss. 20 and 21—Insurance a man persorallv wo-king in a particular 

action— Pvltcy of insurance Death of assured place carrying on business, but a man may 
The expression *• cause of action in S. 20 P business and thousands of people do, in 


The expression *• cause ol action in a. ^ business and thousands of people do, in 

means the whole of the cause ot action or every where he does no personal work of any 

fact which must be admitted or proved belore ^ ^ carrying on business at 

plaintiff can succeed. The death of the assured particular place cither through an agency or 

being a part of the plaintiff’s cause of action in a ^ ^ manager or by its servants without 

suit on an insurance policy the suit is maintam^ having Uft his own town of Delhi. 

able at the place «f his death. {Richardson and Carrvin*^ on business ’’ means, in the section 

Beachenfe, //.) The Bengal having an interest in the business transactions 

INSUBANCE COMPANY "• 517 at a particular place ; a voice in what is done ; 

DHURY. 44 I C. 694 : 22 0. W. «. 0i7. ^ sj,are in the gain or loss as the case may be ; 

_S 20 ic)— Insurance—Suit for recovery \ A''d some control, if not over the actual method 

of insurance money- Death of insured, place of. of working, at ^ 

A suit to recover money due on Liie Insurance the business. Carrying on business neces 

P( licv can be instituted at the place where the sar-ly means makiDg provision for the futu e. 

hvured died. (Oldfield and Bakewell, JJ.) Winding-up or disposing of goods with a v ew 
Vi VENDHA ThikTHa V. NATIONAL INSURANCE to windrng-up. IS just as much carrying on bust- 

41 I. C. 392. ness while it lasts, as purchasing goods ohinvcst- 
LO.j jjjg capital in carrying on business. Selling of 

Leave to sue. goods at a particular place is evidence ^f carry- 

_ G oQ^Leave to sue. »ng on business there. Selling is the most 

where leave to sue was sought for but refused important part of a business if any profits is 
hnder S. 20 the suit cannot go on with the defen- desired to be made out of it. He s ill carrte^ op 


41 I. C. 302. 


Leave to sue. 
S. 20 — Lea.ve to sue. 
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business if with a view to winding-up bis 
business and preventing any further losses and 
committing a breach of the Insolvency Law. he 
proceeds to dispose of his stock. {Walsh and 
Ryvcs^ JJ.) Firm, Kirpa Ram Sita Ram v. Firm, 
Mangal Sen Bishan Mal. 

19 A. L. J. 636 : 3 U. P. L. R. (AIL) 18 : 

65 I C. 93 : 1923 A. 367* 

-S. 20 (cl— Partnership — Accounts. 

In the absence of an agreement that account 
should be taken elsewhere, a suit for the taking 
of the accounts of a partnership should be in- 
stituted in the Criurt within whose jurisdiction 
the business of the partnership was cairied on, 
(Banerji and Piggott, JJ-) Niranjan SrNGH v, 
Kundan Singh. 52 I. C. 655 : 17 A. L. J. 1015. 

-S. 20~Partnership carried in fo^fign 

territory—Residence of defendant in British 
India. 

A suit for a dissolutivin of a partnership com¬ 
menced and carried on in fO''eign territory is 
mahitainable in British India if the plaintiff and 
the defendant were wifhin the jurisdiction of 
the Court, {Macleod, C.J. and Shah, J.) iSMAiUi 
Haji Halimbhaiu. Ismail Abdul Kadir. 

23 Bom. L. R. 543 : 63 I. C. 959 : 

45 Bom. 1328. 

-S. 20 (c) — Partnership, Dissolution^ of — 

Capital subscribed at one place—Bunness 
carried on at another place—-Suit where to be 
instituted. 

Where a partnership was entered into to carry 
on businesi at a certain place, a suit for its 
dissolution can be brought t)nly at the place of 
business and not at any cth-r place vvnere 
capital for the cmcern might have been sub¬ 
scribed. (Shadi Lai and Leslie Jonesy JJ.) 
Allah Ditta v Sh\nker Das. 

42 P. R. 1916 : 33 I. C. 953 : 98 P. W. R. 1916. 

-S. 20 (c)— Partnership accounts—Siiit 

for adjustment. 

A suit for adjustment rf partnership accounts 
can lie at a place where the business is carried on 
or where the contract of parttiership took place, 
unless there is a special agreement that accounts 
w ;uld be rendered at a particular place. It is im¬ 
material to enquire where the contract of partner¬ 
ship took place, because the place of performance 
of an obligation is its main seat and place of 
jurisdiction. 4 M H. C. R 218 ref. (Kanhaiya 
Lai, i4. ]. C.) Prem Narain v. Ram Lal. 

26 I. C. 225 : 1 0. L. J. 561. 

Place of suit. 

-S. 20— Place of szdt—False allegations— 

Abuse of the process of court. 

Where in order to bring a suit within the juris¬ 
diction of a court of a particular locality, the 
plaintiff makes false statements knowing them to 
be false that is a fraud on the court and the court 
would have no jurisdiction to entertain the suit 
{Hears, C. J, and banerjee, J.) Abdul Ghafur 
Nuruddii^ Ahmad. 45 A. 193 : 711. C. 411 : 

1928 A. 137 (2). 

-—S, 20— P/a:e of suit-^Conditions to he 

fulfilled, ... 


C. P. CODE (V m 1908), S 20—Place of suit. 

S. 20 provides that a suit may be instituted 
within the local limits of whose jurisdiction each 
of the defendants, where there are more than 
one, at the time of the commencement of the suit, 
actually carries on business, and secondly in the 
akernative, within the limits of whose jurisdiction 
any of the defendants at the time of the com¬ 
mencement of the Sait, carries on business, provi¬ 
ded that in Such a case either the leave of the 
Court is given or a defendant who does not carry 
on business acquiesces in the suit being brought. 
[Walsh and Ryves, JJ.) Firm, KiRPA Ram Sita 
Ram V. Firm, Mangal Sen Bishal Mal. 

19 A. L. J. 696 : 3 U P. L. R. (All.) 18 : 

65 I. C. 93 : 1922 A. 367. 

- S. 20 — Place of suit- Goods ordered 6v 

V, P. Post ■ 

Where A at Kasganj ordered goods of B at 
Delhi and the goods were sent by V. P. P, and 

on takiog delivery A found that the parcel did 
not contain the goods ordered, whereupon he 
instituted a suit at Kasganj against B tor-damages, 
held, that the contract, though entered into at 
Delhi, v;as not completed till delivery was made 
and the goads paid for at Kasganj, that until such 
delivery and payment was made the goods re¬ 
mained the propert/ of B at Delhi and tnat the 
Kasganj Court had jurisd’Ction to entertain the 
suit. [Ryves and Gokul Prasad, JJ.) Ram Lal v 
Bhola Nath. 42 AIL 619 : 18 A. I J. 749 : 

59 I. C, 359 : 2 U. P. L R (AH) 254. 

-$ 20 —Plac^- of suit—Cause of action — 

Hundi drawn in Cawnpore for acceptance and 
payment in Calcutta —Suit to recover su^ paid. 

Wnere a Hiindi drawn in Cawnpore fru accept¬ 
ance and pavment in Calcutta is so accepted and 
paid in Calcutta and the plaintiff sued to recover 
the sum so paid, held, that as the cause of action, 
would not be complete unless he proved the fact 
that he had accepted the Hundi in Calcutta on 
the due date, part of the cause of action arose 
within the Ordinary Original Turisdiction of the 
High C I rc ol Calc-nta. (Sanderson, C. 7., 
Hookerjee and Fletcher, //.) Ram ChONDER 
Gouri Shanker V. Ganpatram Biswanath. 

59 I. C, 539 : 47 Cal 583. 

-Ss. 20, ilb —Place of suit—Order as to — 

Revision. 

No hard and fast rule as to revision can be laid 
down in cases of decisions as to jurisdiction under 
S 20 and each must be decided on its own me¬ 
rits. Ordinarily, interference in revision is in¬ 
advisable in such cases and should only be exer¬ 
cised in exceptional cases to remedy an injustice. 
Where the detendant is by law eniitled to have 
the case tried at Patna it will be a grave in¬ 
justice to him to insist on its trial in Jagraon in 
the Punjab which will put him toavc.ygreat 
expense merely because the trial Court has erro¬ 
neously held that the Jagraon Court has jurisdic¬ 
tion. [Hoti Sugar, /.) The Firm Sita Ram Ram 
Dhan V. The Firm Benarsi Das Puran Chand. 

1923 Lah. 665. 

-S. 20—Place of suit—Place of business— 

Test of—Joint Hiz^dii family carrying on 
biistness* 
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G, F. CODE (V OF 1908), S. 20—Flaoe of Bu|t. 

A man may carry on business either personally 
or through an agent and although the manager o£ 
a joint Hindu family is not liable to account tithe 
sleeping parincrs in prccis^^ly the same way as 
the manager of an ordinary b usiness, his position 
approximates more nearly to that of an agent than 
any other. He ads on behalf of the family an<i 
in its interests and each individual member of the 
family carries on business wherever a branch of 
the family firm is in active existence. He is 
therefore liable to be sued even in a purely per¬ 
sonal suit at any of these places just as a partner 
in an ordinary partnership is liable to be sued 
wherever a branch of the business exiis. {Shadi 

Lai, C. J. and Harrison, /.) Jamna Das v, Muhu 

DHAR. I' C* 


C. P. CODE IV OF 1908), S. 20—Shipping. 

-S. 20 (B.)—Rcsidence-Ancestral abode--^ 

Visited occasionally, but actual' residence else- 

where> . . , 

Where defendant was found to have hved and 

carried on business at X for forty years and he 
never iutendedlo return to Ins ciiginal home at N, 
his place of residence under S. 20 is at X and not 
at N although he had an ancestral abode there 
and some ancestral land at vhe latter piace. 1 All. 
51 ■ 3 All. 91 (P. ; H Bom. 541 ; 18 Bom. 290. 

(293), dist. {Johnstone, C. J.) GUkanditta Mal 
V. Kamdas, 38 I. C. 62 : 112 P. R. 1916. 

_ S. 20 {a)— Residence of defend'^nt 

A Court may lake cognizance and try a case if 
the defendants .at the time of instituiing such a 
suit are actually and voluntarily residing within 
the jurisdiction of that court, though teinpoiarily. 
{Sundata Aiyar, i.) Kadar Kowther v. 
Venratachalapatuy. 141. C. 573. 

-S. 20 KQ.)-Residence — Meaning of— 

Restitution of conjugal rights—Flacc of suing— 
Demand. 

In matrimonial suits to which the Divorce Act 
does not apply questions of juiisdiction should be 
decided under the C. P. Code. Under S. 20, 
residence means permanent residence not a 
temporary or casual residence as traveller. 38 B. 
125 toll. {Robinson, J .) Ezra v. Ezra. 

54 I. C. 65 : 12 Bur. L. T. 120. 

Restitution of Conjugal rights. 

-S. 20 (c)— Restitution of conjugal rights 

— Forum. 

In a suit by a husband against his wife for 
resiitution of conjugal rights, the cause of action 
arises from the wile absenting herself from the 
husband’s residence. The Court, within whose 
local jurisdiction such residence is situate, is 
compentent to try such suit, (Ryves, /.) Chhittar 
V. HarjU. ^4 1. C. 120. 

Shipping. 

--S. 20 (c)— Shipping — Freight—Claim for 

freight illegally collected—Damages for short 
delivery—General average account — Non-resident 
foreigner—Jurisdiction of British Cotirt, 

In a suit by plamtiff for refund of freight, the 
price of the bundles short delivered, or the 
amount due to him on a general average account 
instituted in the Court of C. Held, that the 
freight having been collected at C. the cause of 
action for its refund arose in that place. The 
cause of action for the price of goods short deli¬ 
vered arose . partly in C where the goods were 
delivered according to the terms of the charter- 
party. The fact that the voyage came to an end 
was a part of the cause of action for a general 
average and that ha /ing taken place at C, the 
Court had jurisdiction to try the whole suit. 16 I, 
A. 240, ref. The term ‘ cause of action ’ in S, 20 
of the C. P. Code means the whole bundle of 
material facts which is necessary for plaintiff to 
allege and prove to entitle him to succeed- A 
Municipal Court is entitled to exercise jurisdiction 
over a non-resident foreigner where the cause of 
action arises within its jurisdiction. The ques¬ 
tion whether its decree could be enforced against 
him in the foreign Court is one for the considera- 


-S. 20 (o)—f^lace of suit—Suit to set aside 

ex parte decree obtained by frauds 

A instituted a suit in Ferozepore against B. a 
resident of Lahore. The serving officer wrongly 
reported to the Court that B was evading 
summons, and an parte decree was passed 
against him. B, thereupon sued A in Lahore to 
set aside the decree on the ground of fraud, held, 

that the suit was maintainable inasmuch a«, by 
the wrong report of the serving officer part of the 
cause of action arose in Lahore. 37 A. 189 F, 
(Ahdul Raoof, J.) Ram Lal Isher Das 
Saug Ram. 69 I. C. 2 : 7 P. W. R, 1921 

Plaintiff’s right to choose Forum. 

_8. 20—Plaintiff's right to choose forum. 

Though S 20 of the old C. P- Code is dropped 
in the new Code, yet very strong reasons must be 
shown under the new, as required in the old Code, 
for depriving a plaintiff of his right to bring his 
suit in any Court which the law allows. 
(Twomeyand Parleit, JJf Muthia Chetty v. 
ARUNachellam Chetty. 

7 Bur. L. T 1 : 23 I. C. 345 : 7 L. B. R. 129 

i 

1 

Besiclence. 

_ ^S. 20 {a.)— Residence— Carries on 

business”—Personal presence or effort. 

In S. 20 (al of the Code ‘carrying on business is 
used as distinct from personally working. It does ! 
not involve personal presence or personal effort. 
It means having an interest in a business, a voice 
in what is done, a share in the profit or loss and_, 
some control upon the business. (Walsh and) 

Wallach, /.) Kkipa Ram v. Mangal Sen. 

19 A. L, J. 696 : 3 IT. P. L. R. (All.) 18 : 

65 I. C. 93 : 1922 A. 367. 

_S. 2 Q—Residence—Carrying on business 

at a place. 

Where the defendants had no permanent office 
at Amritsar but there was only a travelling agent 
residing at that place who secured orders for them 
and forwarded them to the Head Office at 
Calcutta, but he had no power to enter into any 
contract or to receive any on behalf of the defen¬ 
dants. Held, that the defendants cannot be said 
to be carrying on business at Amritsar. {Moti 
Sagar,/.) OF Hira Nand Murlidhar v. 
.Firm of Gubmuxh Rai. 73 I. C. 205 : 

1923 Lah. 427. 
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C. P. CODE (V OF 1908). S. 20—Tort. 

tion of the '.'ourbs of that State. {Phillips and 
Krishnan, JJ,) ‘Maistry Rajah Bat Narain v. 
Hah Kahim Mamood. 35 M. L. J 189 : 

(1918) M. W. N. 621 ; 47 I. C *708 : 

24 M. L T. 209. 

Tort. 

-'S. 20 Tort — Injury — Forum, 

Where person purchased a ticket for jour¬ 
ney bv railway at A *ra but fell out of the train 
and was mjured owing to the neglect of the Ry. 
Co, at B, the cause of action fo*" a suit for dama¬ 
ges arises at B and not at Agra 28 Cal 401 iP 
C ) ref. {Rir.hards, C. J. and Banerji, /.) Shiam- 
NAHAIN V B. B, AND C. I. RY. Co., LtD. 

41 All. 488 : 50 I. C. 130 :-17 A. L. J. 50« 

-S 20 (al— Tort-Outside jurisdiction — 

Defeni.int resident within. 

If tort is committed wUhin the limit? of one 
court and the tort-feaser resides within the 
limits of anotner, then both courts have jurisdic¬ 
tion {Aylin^ and Tyabji, JJ.) GoviNDAN Nair 
V. AchUt«a Menon. 39 Mad 433 : 

28 M. L. J. 310 : 28 I. C. 394 : 2 L. W. f>90. 

-Ss. 21 and 17— Jurisdiction—Objection 

to—Scheduled district -Land partly situate in — 
Decree (or sale—Objection taken on appeal — 
Competency of. 

“ Courts'’ in S, 17, C, P. C., means Courts fo 
which the Code ap;.>lies. The Court of a district 
subject to the C. P. Code has no jurisdiction 
under S. 17 to entertain a suit so far as it claitns 
a decree for sale of mortgaged land situated in a 
scheduled district. That part of a decree which 
orders a sale of land so situate can be set'aside, 
although no objection to the jurisdiction of the 
first Court was taken, S. 21. C.P.C., not applying 
to the circumstances, The objection was not an 
objec ion to the place of suing, but an objection 
going to the nullity of the order on the ground of 
want of jurisdiction and could be taken at any 
time. [Lord Dunedin.) Sri Rajah Satruchatla 
Vs Maharaja of Jeypore. 42 Mad. 813 : 

461. A. 151 : 17 A. L. J. 694 : 

(1919) M. W. N. 502 : 37 M. L. J. 11 : 

26 M L. T. 127 : 21 Bom. I R 914 : 

30 C. L. J 209 : 23 0. W. N. 1033 : 

51 I. C. 185 : 10 L. W. 362 (P. C , 

[Overruling 19 M. L. T. 360 : 34 I. C. 411 : 

11918) 1 M. W. N. 354. 

-S, 21 — Failure of justice—Conduct oj 

party during the suit. 

An objection as to territorial jurisdiction raised 
before App. Court must be determined on merits, 
as without determining it. it is not possible to 
ascertain whether there has been a failure of 
justice, in considering which, the, conduct of one 
or other party during the suit itself ought to be 
considered. (Walsh and Ryves, JJ ) Lachha 
Ram V. ViRJi* 19 E. J* ^05 i 62 I. C, 399 ; 

3 U. P. L. R. (All.) 9. 

_S. ^l^Forum—Objection to—Appellate 

Courts 

An order passed by an Appellate court allowing 
an objection as to the place of suing should con¬ 
sider and decide whether there has been a failure 
of justice in consequence of the suit having been. 


C. P. CODE (V OF 1908), S 21. 

instituted in the wrong Court. (Banerji and 

Piggott, JJ.) Nand Ktshore V. Abdul Rahm 4 n 

42 All. 74 : 52 I C. bOl: 17 A. L. J. I 034 ' 

-S. 21— Inte*'pretation —Consent. 

The provisions of S. 21. C.P. Code, are an ex¬ 
ception to the well established rule that where 
the Court has no inherent jurisdiction over the 
subject-matter of a suit its decree is a nullity even 
though the parties may have conssnted to the 
jurisdiction of the court. This exception cannot 
be so interpreted as to have a wider ar'p’icadon 
than what is justified by its terms. When the 
Judge has no inherent iunsdiction over the sub- 
jec'-matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judicial 
process, although they may constitute the Judge 
their arbitrator and be bound by his decision on 
the merits when these are submitted to him. 
This however can be accomplished only when 
the parties have expressly consented to such a 
procedure. tMookerjee and Chotznery JJ,) KuNJA 
Mohan Chakravarthy’ v. Manindra Chandra 
Roy Chowdhury. 27 C. W. N 542 : 

1923 Cal. 619. 

-S. 21 —Territorial jurisdiction — Objec¬ 
tion — Appeal. 

The question whether the trial Court has no 
territorial jurisdic ion. cannot be gone into in 
second appeal, unless it was raised at the earliest 
possible moinei-it in the cours'" of the suit. {Flet¬ 
cher and Pantont JJ.) Chandra Moy Chow- 
DHURANi V, Gregson. 48 I C. 465. 

-- S, 21— Jurisdiction—Objection to — Revi¬ 
sion, 

Although the objection as to jurisdiction was 
taken at the earliest possible opportunity before 
issues were set'led. yet having regard to S. 21 of 
the C. P. Code and to the fact that the evidence 
^ad been fully taken and there was no prejudice 
to the parties, the High Court refused to interfere 
in revision. (Richardson and Beachcroft^ JJ.) 
The Bengal Provident and Insurance 
Company v. Kamini Kumar Choudhory, 

44 1. C, 694 : 22 C. W.N. 517, 

% 

-S. 21— JutisdicHon—Objection to — Wai- 

vrr. 

A defendant who obiects to the jurisdiction of a 
Court cannot b« said to have acquiesced in the 
trial of the suit if he does not apply for a transfer. 
[Coxe and Beachoroft, JJ,] Ratanchand Dharam 
Chand Vs Secretary of State. 

27 I. C. 232 : 18 C. W. N. 1340. 

-S. 21— Place of suing — Objection not 

allowable in appeal. 

Where there has been no failure of justice from 
the trial of a case in a wrong Court the plea as to 
want of territorial jurisdiction cannot be enter¬ 
tained in appeal. 26 I. C. 548, foil. (Shadi Lai 
and Wilberforoe, JJ.) F. A. ^^regory ». Albert 
Puech. 49 I. C. 441 : 21 P. W. B. 1919. 

—S» 21—Judgment without local jurisdic¬ 
tion—Effect of. 

A decision is liable to be set aside owing to 
the institution of a suit in the wrong Court only 
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in the event of failure of justice resulting from 
such institution. (/?affigaw, 7.) Bhag Singh v. 

Labh Singh. 37 I. C. 114 : 93 P. B. 1916. 


, — s. 21—Retrospective effect^Jurisdiction 

—Stti# iw a wrong Court—Failure of justice. 
Where a suit was instituted at a certain place 
for recovery of dues on account of certain tran¬ 
sactions by the defendants, as plaintiff's agents 
in another place on the allegation that the con¬ 
tract of agency was entered into in the former 
place. Held, that failure to prove the alleged 
contract by the plaintiff ousted the jurisdiction of 
the lormer Court. Under S. 21 alieraiioas in pro¬ 
cedure being retrospective in effect, the objection 
as to place ot suing cannot be allowed when 
there is no failure of justice. (Johnstone and 
Shadi LaC 77.) Katti Ram v, Kundan Lal. 

87 P. B. 1914 : 26 I. C. 643 : 

234 P. L B. 1915. 

-S. 21 and 0. 41, B. 22— Remand by appel¬ 


C. P. CODE (V OF 1908), S. 21, 

open to a subsequent purchaser of ihe same pro¬ 
perty in execution t f a decree by a Couit having 
territorial jurisdiction, to dispute the former sale 
as being void. Quaere :—Whether the judgment- 
debtor himself could set aside the sale on that 
ground. 37 M.L.J. 284 : 32 Mad. 140: 38 Mad. 101 
dist. [Abdur Rahim, O.C.7. and i>cshagiri Aiyar, 
7.) Veerappa Chetti v. Ramaswami Chetti. 

43 Mad. 136 : 11 L W. 232 : 37 M. L. J. 442 ; 

63 I. C. 579 : 26 M. L. T. 271. 


late Court—Juwisdiction to fry. 

The juiisdiction of the Court trying a remand¬ 
ed case depends etitirely on the order ot rtmand. 
Where, ihereiore, the High Court remanded a 
case for trial by the Municit’s Court of Madura 
Town held, that the Court of Madura Taluk, 
which was a different Court altogether had no 
jurisdiction to deal wiih it or pass any orders in 
it. Neither S. 21, C. P. C„ in terms nor any 
principle underlying it is applicable to the case. 
(Krtshnan, J.) Uthuman Ammal v. Naina 
Mahomed Kowther. 44 M. L, J. 238 

17 L. W. 366 : (1923) M. W. N. 194 : 
32 M. L. 1. {H. C./ 276 : 72 I. C. 314 : 

1623 Mad. 351. 

__SB. 21 and 37— Execution proceedings— 

Pfosecuiton in wrong Court — Jurn>diction of 
Court passing the deeree—Ooj^^ction —Omission. 

S. 21. C. P. C., applies to all objeciioi*s based 
on the alleged mlruigeaieui of the piovisions of 
Ss. 16 to 18 C. P. C. as regards the institution oi 
suits relating to immoveable property, an appel¬ 
late or revisional Court being precluded by S. 21 
from allowing an objection as to the place oi 
suing unless it was taaen in the original Court 
and even then unless there was a consequent 
failure of justice. A Court execuliiig a decree 
could not entertain an objection to the dtcree 
on the ground of want ot territorial jurisdiction. 
Though S. 21, C, P. C., did not apply, the decree 
could not be questioaed in execu-ion because it 
was not lor the executing Court to go into ques¬ 
tions OI the jurisdiction oi the Court which pass¬ 
ed the decree, at anv rate when that was an ordi¬ 
nary Court in Bri i h India governed by the Code. 
{WaLlis,C. J., Ayltngand Coutis frocter, 77.J 
7fm^ndar of Ettiyapuram V. Chidambaram 
ChettY 43 Mad. 675 : 39 M. L. J, 203 : 

' (1920J M W N. 4t,0 : 12 L. W. 217 : 

58 I. C. 871: 28 M. L. T. 75 (F. B,). 

88.21 and 22 —Execution proceedings— 

Transfer of territorial jurisdiction - Execution 

sale—Objection to validity. 

Setnble : The principle underlying S. 21. U F. 

C applies to execution proceedings also. Where 

a Court in execution of a decree purports to sell 
property transferred outside its jurisdiction it is 


-S. 21— Jurisdiction—Submission to—Re 

sidence of deft —Determination of by Court — 
Decree binding on parties—Subsequent suit to set 
aside dccret, not maintainable. 

In a suit on the original side of the High Court 
for the recovery of certain jewels or payment of 
their value, the plaint contained no averment 
showing that the cause of action or part thereof 
arose within the local limits ol the jurisdiction of 
the High Court, but alleged that the defendant 
resided wiibin the local limits ot its jurisdiction. 
The delendant received a summons Irom High 
Court while he was in Madras and took no objec¬ 
tion to the jurisdiction of that Court but merely 
a'^ked that another summons should be sent to 
him. An ex parte decree was eventually passed 
against him. In a suit nled bv him in ihe Court of 
Tanjore lor a declaration that the decree of the 
High Court was null and vcid lor want of juris¬ 
diction. Held, that he must be deemed to have 
suomiited to the jurisdiction oi the High Court 
and could.not, therefore,subsequent!V question its 
jurisdiction. The principle ot S. 21, C.P.C,, is ap¬ 
plicable to the case. \Bakewell and Philips, 77.) 
Annammal V. M::V. Sambasiva Aiyar. 

37 M. L. J 349 : 
26 M. L. T. 186 : 10 L W. 293 ; 63 I. C. 463 : 

(1919) M. W. N. 636. 


-S, 21—Objection to place of suing not 

taken in first Court, 

Am appelleie Court will not allow an objection 
to the place ol suing unless it was taken betore 
the seulement of issues as there has been a lai- 
lure of yyxsiict xPhiLlips and Krishnan, 77.) CtiOK- 
kalingham chettiar V. Kurthaffan Chettiar. 

47 I. C. 764 ; (1918) M, W, N, 661. 

-S 21 —Objection to jurisdiction — Appeal. 

An objection to the place of suing not raised in 
(he trial Court could not be taken in appeal. In 
all cases where objection is taken that the Court 
taking cognizance of the suit has no jurisdiction 
to adjudicate on the claim, whether in whole or 
in part lor want of jurisdiction, it is an objection 
to the place of suing. {Abdur Rahim and Srini¬ 
vasa Aiyangar, 77.) SETHRUCtiEKLA Rama- 
chandra V. Maharaja of Jeypore. 

(1916) 1 M. W. N. 354 : 34 I. C. 411 : 

19 M. L. X. 360. 

[Overruled by the Privy Council in 
61 I. G. 186 ::42 Mad. 813.] 


--S. 21— Execution prooetdings — Apph- 

cabilitv to. 

An execution sale after confirmation cannot be 
avoided on the ground that the Court had no ter¬ 
ritorial jurisdiction over the property. {Sankaran 
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C. P. CODE (V OF 1808), S. SI. 

Noiir and Sadanva AiyaVt JJA Velayutha 

MUPEAN t'. MJBKAHvlANlAM CHETTY. 

(19i3y M. W. N. 136 : 13 M. L. X. 207 : 

18 1. C. 498 : 24 M. L. J. 70. 

-S. 21— Local jurisdiction — Waiver oj 

objections tos 

If a plaintiff chooses his own venue for the 
trial of a suit and the case proceeds to judgment, 
the High Couit will not in the absence of pre¬ 
judice, entertain an objection on the ground oi 
want of jurisdiction. {Prictcaiix, A,J.C.} Gan- 
PATi V. Dada. 55 I- C. 442, 

-S. 21— Limits of applicability. 

In order to satisfy the court under S. 21 of the 
C.P. Code it is necessary to snow not merely thai 
the suit was decided wiongly but that us being 
decided w'rongly was in some measure due tj us 
having been instituted m a court ot wrong local 
jurisdiction. (Daniels^ A. J, C.) Banke Lalv. 
Kahhaiya Bal. 1922 Oudh 124. 

---S. 21— Objection to jurisdiction — Second 

appeal. 

No objection as to juri-diction regarding the 
place of suing can be taken for the hrst time in 
second appeal. {Mullicky J ) Raj Kumar Singh 
V. Raj Keswar Koeki. 41 I. C, 161, 

- S. 21 — Jurisdiction—Objection taken in 

appeal or revision — Validity. 

Objection as to place ol suing cannot be taken 
in appeal or revision unless it was taken in the 
Court of first instance ai the earliest possible op¬ 
portunity and unless there has been a consequent 
failure of justice, [Twoincy and Ormond^ JJ.) 
Madari V. iVlissER. 36 i.C. 431; 9 Bur. L. T. 119 j 

■-S. 21 and 0. 7, B. 10 —Objeciion to juris¬ 

diction — Procedure. 

When it is found that a suit ought to have 
been instituted in some other Court, the Court 
should return the plaint for proper presentation 
even if the plea is ra'sed at a later stage but in j 
the original proceedings The question of de'ay i 
mentioned in S. 21, C.P.C , is only appplicabje to 
appeals and revisions. (Hayward, AJ.C,) Hay- 
atha V. Ghulam Hussain Shah. 10 1, C, 9fc0 : 

4 S. L. R. 264. 

-Sh. 22 and 23— Transfer by High Court 

from one to another subordinate Court^Condi- 
tions necessary. 

Both Courts must have jurisdiction in order 
that an application for transler can be made 
under S. 22 or 23 ; where the jurisdiction of one 
of the Courts is denied, an application lor trans¬ 
fer does not lie under this section. (Bannerji, J.) 
Punna Chandra Mukhefjee v. Dhone Kristo 
Biswas. 241. C. 318: 12 A. L. J. 896 

• 

-Ss. 22 and 2Z~Balance of convenience. 

Where the dealings all took place at Karachi, 
the persons from whom goods were btughi 
and to whom goods were sold, by the 
petitioners were at Karachi, a»id all the accounts 
relating to the dealings in question 
were at Karachi. Held, the balance of con¬ 
venience was greatly in favour of the case being 
tried at Karachi. (Martineau, J.) Banarsi Das v. 
Kishi Lal, 72 1. C 592: 1923 Lah. 363. 


C. P. CODE OF 1908), S. 22. 

-Ss. 22 and 23— Transfer of suit—Choice 

of forum. . 

It is only when a suit may be brought in one 
or other of two courts, both of which have juris¬ 
diction that an application can be made under 
Ss. 22 and 23 of the C. P. C. Where the jurisdic¬ 
tion of one Court is denied an application lor 
tiansier under these sections cannot lie. 12 A. L. 

[. 986 follow'ed. (Abdul Qadir, J) The National 
Engineering Co, v. The Rattan Engineering 
Co. 71 I. C. 268: 1923 Lah. 288 (2). 

-^-Ss. 22 and 23— Transfer of case —Fnn- 

ciple guiding 

The plaintiff has always a right to choose his 
lorum with this right. The jurtsdiciion conler- 
red by Ss. 22 and 23, C.P.C., is of an exceptional 
character and should be exercised very cautious¬ 
ly aiid only when a clear cause has been shown. 
The mere fact that it would add to the defen¬ 
dant’s convenience to have a transfer is no ground 
foi transterring a case. (Shadi Lai, C. J.) Pandit 
KooP Chand V. Gukal Ohand. 73 1. C. 860. 

4 

-' Ss. 22, 23 and 2^—Trans fer—Grounds 

for—Transfer to Ortgtnal side of the Htgh Court 
The right oi a plaintifi to institute a suit in a 
court in which the Jaw permits him to sue should 
not be interlered with by the High Court in the 
exercise of its extraordinary jurisdiction unless 
the suit is brought in bad laith lor the purpose of 
working injustice to which the defendant would 
I not be subjected if the suit were brought in ano¬ 
ther competent court. The mere lact that it 
would be more conveniert lo the delendantto 
have the suit tried in another iorum is no ground 
lor ihi transfer. Ss. 22 and 23, C. P, Code, do not 
provide for the transler ut a case from a court 
subordinate to one High Court to the Original 
side of another High Court. 12 C. W. N. 4^6 dist. 

I I^ah L. T. 389 Ret. 27 M. L. J. 645 approved. ^4 
A. 278 Ref. (Campbell^ J.) Pragji Soorji dt Co., 
Bombay v, Kalu Mal Shori Mal & Co. 

69 1. C. 772. 

-Ss. 22 and 23, 1 ransfer—Grounds for, 

A transfer of a case ought generally to be 
made only on a strong grounds. 

Where it was established that almost all the 
evidence would be available only at the place to 
which a transfer is applied for, the ronvenieuce 
and interest of both parties would be secured by 
ordering a transfer. Such applicaiions should be 
made as early as possible. (Abdul Raoofy J,] RamJI 
Das V. The Firm Brij Lal Jagan Nath. 

69 1. C. 239. 

-S. 22— Transfer of suit—Convenience cf 

deftendant. 

Tnere must be strong reasons for depriving a 
piff. of the right to bring his suit in any Court in 
which the law allows and the fact that the defPs 
evidence in regard to one of the issues is mainly 
in another place is not a sufficient ground lot 
transferring the case to that place. [Broadweiyt Jn 

Shiv Prasad v, Kanhaya Shah. _ 

54 I. C. 935 : 167 P. E. 1919, 

-S. 22—Application for transf(t—Whe» 

to be made. 
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Application for transfer must be made before 
or at the settlement of issues and not after The 
v^ords "after notice to the other parties” in S. 22 
mean notice prior to the making of application. 
(Broadway, /.) Gulab Chand v. Sher Sinom. 

11 P. R. 1917: 160 F. W. B 1916: 36 1. G. 616: 

16 P. L B. 1917. 

« S 22— Transfer—Objection Io jurisdic¬ 

tion ~ Mainuunabiliiy- Groimds for transfer, 

A defendant in a suit raising objection to the 
jurisdiction of the Court trying the suit, cannot 
apply for its transfer to another Court under S. 22 
oJ the C. P. Code. A plaintiff has a r-gbt to choos:- 
his own/ornm and he cannot be deprived of it 
except lor very cogent reasons. 13 Boni. 178 ref. 
The fact that deiendant’s witnesses would be 
put to very much inconvenience it the suit conti¬ 
nued in the Court chosen by the plaintiff is no 
ground for taking action under S. 22 of the O P. 
Code. (Lindsay, J. C.) Askaran Baidz^. Bhola 
Nath. 48 1,0.105:21 O.C. 217. 

-Ss, 22 and 23 —Grounds for transfer — 

Selection by plfj, of forum. 

Plaintiff has a '*ight to bring a suit in any 
Court allowed to him by law, and to overrule his 
right of selection oi Court, a strong case based on 
some ground of expense or convenience must be 
made out. (Lindsay^ J. C ) SvtD Hussain v. Saja 
DIBEGAM. 34 I.C. 686 : 3 0 L J. 2tj0. 

—-Ss. 22 and 24— Courts subordinate to 

different Hight Courts. 

A High Conrt cannot transfer a suit pending in 
a subordinate Court to a court subordinate to a 
different High Court but can only return the 
plaint for presentation to the proper Court. 
{Lindsay J, C. and Kanhaiya Lai, A J.C) 
Rabb.^n Bibi V. Sohadra Bibi. 20 I. C. 768. 

-5s. 22 and 23 (3)— Transfer — Objection 

to jufisdietton of trying Court—Grounds for 
transjer. 

Iw an application for transfer under Ss. 22 and 
23 of the C. P. Code the question of want of ju*-is- 
diction oi the trying Court could not be raised, 
34 L C, *307 foil. An application to a High Court 
to transler a suit pending in a Subordinate Court 
to another High Court falls under S, 23 \3) of the 
Code, S. 24 does nut lay down any provision lor 
the transier of suits from and to Courts subordi¬ 
nate to different High Courts. The H gh Court 
can, however, determine whether the suit shall 
proceed which order shall be final, and it will 
not be open to another IJigh Court to refuse 
the suit being tried in the Court subordinate to it, 
having jurisdiction to tiy it. 40 f. C. 393, diss. A 
suit can be trans erred only upon iwo grounds, 
vis; (ai ihat there will not be an impartial tiial.by 
the trying Court or (b) that tnere is a manifest 
preponaerance of conveni».nce to the petitioner h 
the suit IS transferred to the oihcr Court, The 
convenience of the plaintifls. and their witnesses 
has also to be considered particularly as they 
have in the firsi instance the right to choose th^/ 
\ v«hue in which they would prosecute their suit. 
\ (iwala Prasud, J.) Ram Kumar Sheochand Rai 
V ftk tVJ-A. Ramnathu Ram. 1 Pat. L. T, 277: 

i * 56 I. C. 990 : ;920 Pat. 236. 


G. P. CODE (V OF 1908), S. 24. 

-S, 22—Sm/7 capable of institution in tw 

Courts — Transfer trom one to another—Reasons ^ 
When two Courts have jurisdiction to try a suit 
and the suit has been instituted in one of them, 
it cannot be transferred to the other merelv on 
the ground that the defendant has his evidence at 
the place of the other court. {Hayward, 7, C. and 
Crouih, A. J. C.) Firm of Shamssuddin Mahir 
Buxt/. Firm of Am Mahomed Ai.idina. 

25 1. C. 874: 8 S. L. t. 43. 

-S. 2Z—Transfer Grounds for. 

The transfer oi a case from one Court to n io- 
ther is an cxiraordinarv proer dure ; and some good 
cause must be shown befoie it is granted. [Knox, 

7.) Sachendra Nath Mittra v. Muhammad 
Habibullah 24 1. C. 707. 

-S. 23— First hearing —Transfer—Place 

of trial. 

The first hearing under S. 23 is when the case 
is ready to proceed. When materials on record 
are insufficient to determine the place of resi¬ 
dence the case is triable at the place of the cause 
of ac'ion and where at least some of the suit 
assets are situate, panicularly when at that place 
there ace other suits between defendants and 
:^uits against the estate, pending. (Johnstone, J.) 
Amir Begam v. Muhammad Ismailkhan. 

65 P. W. R. 1914 : 25 I. C. 723 : 

150 P. L. R. 1914. 

-S 23— Applicability of—Court not subor¬ 
dinate to High Court —Transfer and stay. 

Section 23 C. P. C. does not apply to a Court 
t-not subordinate to the High Court. Therefore a 
suit pending on the original side of a High Court 
cannot be transferred under S. 28. nor can the 
proceedings be stayed where the cause of action 
arose within the jurisdiction of the Court [White 
C, 7. a7id Tyabji, J.) The Hindusthan Assu¬ 
rance Mutual Benefit Society v. Mulraj. 

27 I. C. 435 ; 27 M. L. J. 645. 

-S. 23 — Transfer of suit — From 

moffusil to origijiol side of the Calcutta High 
Court. 

The plaintiff has the right to choose the forum 
of trial, and a case can be transferred from one 
Coint to another, (mly when the Court is satisfied 
that the proceedings in the trying Court consti¬ 
tute an abuse of the process ot the Court. Quaere; 
— v\'hether under S. 23 (3) C. F. Code a case can 
be transterred from the Court at Purnea to the 
; Original side of the Calcutta High Court. 12 C. 
W. N. 446 Ref. {Dass, 7.) Jawahir Kumari 
Debi V Naresh Chandar Bose. 

57 1- C. 649 : 1 Pat. L. T. 389. 

-S. 23 (3) " Suhordtnati," meaning of. 

For the purposes of iransler applications of suits 
irom the original side of the High Court the Judge 
sitting on tHe original side is subordinate lo the 
appellate side of the High Court. (Robinson^C. J. 
and Duikworth, J.) V. F. R. N. V. E. Ramana- 
THAN C HETTY . V. E. R. M. N. R. RaMANATHAN 

Chetty- 

1923 H. 22 ; 1 Bur. L. J. 194: 11 L B. E. 446. 

-“S. 24. 

Batch of Suits, 

Civil Suit. 
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C- P. CODE (V OF 1908', S. 24—Batch of Suits. 

Competency Court, 

Connected Appeals. 

Court of Small Causes. 

DelegatiO"! of Power. 

District Cou't. 

G'-ounds for Transfer, 

High Court. 

Jurisdiction. 

Notice. 

Powers of Appellate Court. 

Scope of. 

Small Cause Suit. 

Subordinate Court. 

Batch of Suits. 

-S. 2^—Batch of suits—Separate applica¬ 
tion. 

Where there are numerous suits pending 
which are sought to be transferred, an applica¬ 
tion should be made separately in respect ot each 
Suit. (i?os and Coutis, //.) Ugrah Singh v, 
Moti Hari Co., Ltd. 49 1. C. 208 : 

4 Pat. L J. 13. 

Civil Suit. 

-S, 24 (4)— Civil suit—Transfer of— 

Small Cause Court. 

A Court of Small <^'auses under S. 24 (4) of the 
C. P. Code includes Courts vestpd with Smal’ 
Cause Court jurisdiction as well as the special 
C' urts constituted under the Provincial Small 
Cause Courts Act. \Tcunon and Newbouldy JJ,) 
Madhusudhan Gope V. Behari Lal Gope. 

44 I. C 881 : 27 C. X. J 46). 

Comnetency of Court. 

■-S. 24, Cl. (1) (ii)— Competency of Court— 

'"Competent to fry and dispo'^s ofy" mea^iing — 
Change of territofiat jurisdiction. 

A Small Cause Court established on 1st fanuary 
1916 at K with power fo try Small Cause suits 
instituted after the l^t January 1916 cannot be 
said to be the successor of the Subordinate Court 
of K in its Small Cause jurisdiction in respect of 
a suit instituted before 1st January 1916, and it is 
not a Court “ competent to try and dispose of the 
same’*. In the circumstances of the case the 
Small Cause Court of K has no jurisdiction to I 
review the judgment in a Small Cause suit of the 
K Sub-Court and an order of the District Judge 
transferring the Case to that Court is ultra vires. 
(Seshagiri Aiyar, J.) Vaithilingam Chetty v. 
Kaliaperumal Mudali. 11918) M. W. N. 291 ■ 

24 M. I. T. 32 : 45 1. C. 13 : 8 L. W. 259* 

Connected Appeals. 

-Ss, 24 and 96— Connected appeals — 

Forum—T ransfer 

Where the point involved in several appeals is 
the same but only some of those appeals lie as of 
right to the Chief Court, it is competent to the 
Chief Court to direct that all the appeals should be 
heard in the Chief Court without the formality of 
a transfer from the lower appellate Court. (Ken 
sington an(fl Rattingan, JJ,) Ghulam Ali v. Shit 
Nath. 101 P. R. 1912 ; 158 P. W. E. 1912 : 

15 I. C, 845 ; 189 P. If. B. 1912. 


C. P. CODE (V OF 1908), S. 24—Delegation of 
Power. 

Court of Small Causes. 

-S. 24.(4)— Court of Small Causes — Trans- 

fer to a Court without Small Cause jurisdiction, 

S. 24 (4) of the Code includes under “a Court of 
Small Cause’* Courts invested with Sma*l Cause 
Court jurisdiction as well as Courts constituted 
under Act IX of 1887 ; and so a transfer, under 
the above section, by a Dt. Judge, of a Small 
Cause suit from a competent Small Cause Court 
to a Court not having Small Cause jurisdiction 
makes the latter Court for the purpose of the suit 
a Court of Small Causes, whose decision in the 
case is not therefore appealable. [Piggoti and 
Walsh, JJ.) SuKHA V. Haghu Nath Das. 

39 All. 214 : 37 I. C, 809 : 15 A. L. J. 69. 

-S. 24 —Court of Small Causes— Transfer 

of suit from Small Causes Court to a Court which 
had no such powers—AppeaL 

A suit filed in a Small Cause Court does not 
cease to be a Small Cause suit on account of its 
transfer to a Court not invested with such powers 
and no appeal lies. (Sundar Lal, J » Udho Singh 
I V. Mulchand. 36 I. C. 317 : 14 A, L, J, 705, 

-S- 24 (^)—Court of Small Causes— 

Meaning of 

The words Court of Small Causes** in this 
section include Courts vested with powers of 
Small Causes and their procedure is to be govern¬ 
ed by the provisions of the Provincial Small 
Cause Courts Act. [Benerji, J.) Chhote Lal p. 
Firm of Lakhmi Chand 38 Ail. 426:, 

34 I. C 113 : 14 A. L. J. 649, 

-S. 24 (4)— ‘"Couyf of Small t^au$es*\ 

Court of Small Causes means not only a Court 
constituted as a Small Cause Court but also a 
Court invested with Small Cause jurisdiction. Con¬ 
sequently the decision of a suit of a Small Cause 
nature by a munsif on the regular side owing to 
an order of transfer is not appealable. \Sundara 
Aiyar and Sadasiva Aiyar, Jj.) SankaraMA 
Aiyer V, Padmanaba Aiyar. 38 Mad. 25 : 

23 M, L. J. 373 : 17 L C 425 : 

(1912) M W. N. 1086. 

-S. 24 (^)— Court of Small Causes — Trans¬ 
fer of suit to regular jurisdiction—Appeal. 

Where a suit instituted in a Small Cause Court 
is transferred for trial by the District judge to a 
Court not invested with such powers, there is no 
appeal from the decision of such court- The su’t 
remains a small cause one in spite ol the transfer. 
38 M. 25 ; 27 C. L. J. 46l ; 31 B. 314 (F. B.) B’oil. 
(Coutts and Adami, JJ.) Bbagwan Das v. Kesh- 
WAR Lal. 1 Fat. 696 : 69 I. C. 681 2) : 

4 Pat. L. T. 269 : 1 Pat. L. R. 166 : 1923 P. 49. 

Delegation of Power. 

-S. 24— Delegation of power—Senior sub¬ 
judge, if can transfer case to junior sub Judge—* 
Irregularity— Waiver. 

The power of transfer under S. 24 of the C. P. 
Code can be delegated by the Dt Judge but when 
so delegated, it must be exercised in accordance 
with law. 11 can only be exercised in cases pen¬ 
ding in a Court subordinate to the Court exerci¬ 
sing the power, A senior Subordinate Judge cannot 
transfer ^ gase from his own court to that of 
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0. P. CODE (V OP 1908), 8. 94—Bistriot Court. 

the janior Sub'»rdinate Judge as tbe Court of *he 
lattf^r is not suboidmate to him. When ihere is 
a jurisdic'ion over the s ibject-matter but non- 
compliance wi'h the procedure prescribed as 
essential lOr the exercise of jurisdiction, the dcfe< t 
might be waived. Kishen 

Lal V, ]Ai Lal. I 0. 3j2. 


Distriot Court. 

S. 24 and 0. 41, R. 28 D/sfr^f Court 


Transfer ot case—Remand by High Court—Ttans- 
fer by District Judge- 2 rial by Sub-Judge with 
consent of parties—^Irregular assumption—Juris¬ 
diction^ 

Where a Sub Judge, to whom a suit is on re¬ 
mand £r )iii the H gh Court transfeiied by the 
Judge who bad originally tried it, tries the suit 
witn the consent of ihe parlies, his decision can¬ 
not be questioned, as it is only a case oi irregular 
assumption of j nisdiction by a competent Comt. 
3 C.W.N. 763. U St. {Mookerj e and Btachcr^ft, 
JJ,) Protab Chamdra v, Judhister. 

19 C.W.N 143 : 23 I.C. 69 ; 19 C.L.J. 408. 

S. 24 (li (hi—District Court— Power of 


withdrawal of transmitted execution, 

S. 24 a) vb) is comprehensive enough to enable 
the District Court to withdraw a transmitted exe¬ 
cution proceeding to its own file and dispose of 
it. (beshagii i Aiyar and Kapier^ JJ ) Velliap- 
PA V. SUBRAMANIAM. 39 Mad 485 ; 29 I C 119: 

29 ML J. 172. 

S. 24 {Z)—'Disfrict Court— Iransfer of 


case by Di. Judge to Dt, Judge^ 

A Ut. Judge can transfer a case pending be¬ 
fore him lO the Addl. Ui. Judge. {Riedy C J. and 
Raiiigan. Jj 0 *Bmen v, AbdUL Kahaman, 

28 P.W.R. 1912 : 13 I.C. 6 14 P.L E. 1912 

S. 2 A—DisirUt Court—Transfer of case 


—Retnand by High Court—Powers of Dt. Judge 
If a Oi.tnct Judge transfers a case remanded 
by the High Court to a Sub-Judge who disposes 
of it With mt any objection being taken as to his 
jurisdiction the irregularity would not affect the 
decision oa its merits. 23, I.C. 69 Kei (Sad^sioa 
Aiyar and Spenc'^r, JJ.) SiNGAMUSETTi Venk^- 
TIAH V. Bapella ChiRanna (1914» M.W.N. 317: 

23 I C. 425 : 15 M.L X. 3o4 

S. 2^—District Court—Transfer of suit 


C. P. CODE (V OP 1008), B. 24- Ground! for 

, 

transfer. 

Grounds for Transfer, 

-S 24— Grotinds for transfer ^Transfer 

of suit from one province to another Balance 
of convenience. 

When a litigant applies for the transfer of a 
case from one province to another the court will 
insist on h s making out a sirong case of the 
balance of conve iencc. 14 A L f. 242 Rel, 17 A 
L.j*. 37' not foil. \Piggottand Walsh, JJ.) INA- 

YAT-ULLAH KHAN V NlSAR AHMAD KHAN. 

44 A, 278 : 65 I.C. 782 : L.R 8 A. 97 : 

20 A.L.J. 118 : 1922 All. 65. 

S 24t—Grounds for transfer— Transfer 


— Remand—Powers of DU Judge. 

Where an Appellate Court remands a suit for 
fresh disposal on the merits by the Couit which 
first decided it, the Dr. Judge is competent to 
transfer it to his own fi*e and decide it. 21 A. 230 
Dist. (Hallifax, O A /.C.) Raza Hgssain v Sheo 
Sakai. 19 f.C. 852 : 9 N.L.E 40. 

-8.24(2 )—District Court—Powers of Du 


of case without notice—Legality of—Convenience 
of parties not considered—Defendant not heard. 
The order of transfer of a c ise, if passed with- 
(^ut regard to the convenience of the parties 
(when the convenience is a question of import 
ancel and without hearing defendants is illegal. 

{Chatterje and Chapman, JJ*) Dwapka Nath 

SEN V, Tapa Fpasanna Sen. 33 I.C. 797 : 

23 C L.J 295. 

S. 2^—Grounds for transfer. 


It is the plaintiff who has to choose where his 
suit shall be brought, provided be chooses a forum 
which the law allows him to choose. An extra- 
t rdinarv procedure as the removal of a suit 
against the plaintiff^s will from a court where 
he had lodged if should be supported by some 
good cause. (Knox, 7.i MaDHO pRA'AO v. Moti- 
CHAND, 17 A.L.J. 371 : 50 I.C. 368 : 41 A. 381, 

— Ss. 24 and 16 — Gi ounds for transfer — 


Pl(f.*s right to choose his forum. 

Strong proof must be given of the balance of 
convenience in cha' ging the forum ^ndthe bur¬ 
den lies O’’ the plaintifl-applicant who ^ as there- 
lore the right to begin. (Walsh, J.\ Mvsammat 

SUBBA V. Magbool Hussain. 32 I.C. 613 : 

14 A.L.J. 242. 

_S. 2^—Grounds for transfer — Erro- 


Judge to transfer* 

A Di^trict Judge cannot transfer a case to a 
Court whose local jurisdiction d )es not include 
an aiea in which the cause of action arose. The 
mere fact o> a transfer of a case by Dt, Judge 
from one Subirdinate Court *0 another similar 
Court does not comer juiisd ction on the latter 
unless i' is competent to try the suit originally 
(Miller, C. /. and Das, J.i Jannat Hussain v. 
Oulam Kutubuddin Ahmed. 6 P L.J, 588 : 
U920) Pat 274 : 67 I.C. 622 : ; p.L.T: 637 . 

VOL. 1—69 


neons view of law • 

The fact that a Subordinate Judge took an 
erroneous view of law in a case analogous to the 
one is no ground for the District Judge to with¬ 
draw the suit and transfer it to his file. The 
District ludee ought not to withdraw the suit and 
?ake it on his file to dispose it off on a prelimi- 
na y poin*; he cannot do so under S. 24, if he does 
not wish to try H finally. (Mookerjee and Cam 
duff, 7J.) Bhoja Hari Paria v. Secretary of 

State. 

_S. 2 ^—Grounds for transfer—Reasonable 


* M- 


apprehension . 

It is true that a reasonable apprehension on 
the part of a liugant should receive consideration 
when a transfer is apphed for but at the same 
time the apprehension musti be suci as a reason¬ 
able man might reasonably be expected to have. 
{Broadwav, J.) Khwaja Ahad S^ah v, Mt. 
AyshaN Begum. 1923 Lah. 664. 

_g 24 —Grouftds for transfer—Adverse 

decision on a Point of law in a connected suit. 

The fact ihat a judge has decided a point of 
law arising in one case is not a good ground for 
transferring from his Court another case in 
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which ttie same point arises. (Mariineaii, /.) 
Fikm OF Jai Narain Babulal V. The Firm OF 
joHKi Mal Chunma Mae of Delhi. 67 I C. 228: 

1922 Lah. 36a. 

-S 24 Grounds for transfer—Injudicious 
observati m. 

Whe^e a plaint'ft' in the witness box vaunted 
the merits of h s pa(jer and tne Judge observed 
by way of answer thai he d d not make much of 
it or him, the observation though injudicious and 
thoughtlessly made, is not a sufficient ground to 
entitle the plaintiff to ^ec his case transferred to 
another Court. {Wallis, CJ. a^ui Coutts Trotter, 
3 ) In re Tanguturu Sriramulu. 29 I.C. 29. 

-S. 2^-Gyo^mds for transfer—Balance 

of convenience. 

A plaintill has an undoubted right to bring his 
suit in any court whicli has jurisdiction but there 
is no pariicular sanctity lo be attached to this 
right, li the defendants can show a c'ear balan^'e 
of advantage m the way of convenience and ex¬ 
pense they are enliiled to have the case transfer¬ 
red. [Ashworth and ^impson^ A J,Cs.) ThakUR 
Narindka BrK»?AM Jit Singh?; Sheo Ratan 
Thakur. 9 0 L. J. 413 : 

69 1. C. 717 : 4 U.P L.R (0.) 112 : 1923 Oudh 30 


High Court. 


-S. 24:-High Court—Evidencc concluded in 

one Court. 

In a suit concerning land dispute, a court which 
reallv had no territorial jur sdiction went int- 
the case elaborately, made local inspections ai d 
recorded evidence fully, when the defect was 
found out Then the plaint was returned to he 
presented to the proper Court. HeldM was a pro 
per case 11 , which under S. 24, the High Court 
should send it for disposal to the first Court it¬ 
self, [Fifigoltand Walsh, JJ.) Nand Ram j;. 
Hira Devi. 21 A. 1. j. 86 • L.R. 4 A 311 • 

73 I.C. 49-5 (2) : 1923 A. 249' 


4 

Jurisdiction. 

S. 24 and 0. 41, R. 23 — Jurisdiction- 
Case reminded by H.gh Court to DL Court- 
Pvuer if Dt. J^'dgeto trait fer case 
Under S. 24 a L't. Court t„ which an appeal 
has been leminded by the High Court for dis 
posai has power to transler iq the Couit of ihe 
additional Dt. Judge unless the HighCouH’s 
order was drawn up in express terms so as tc 

disclo'^e a clear intent-on oi I miting tbo^t 
powers (Piggott and Wa^sh, JJ.) R^jkalt ?; 
Gopi Nath Naik. 44 A 2U:20ALJ. 44 

661 0. 317 : 19a2 All 35 


■;- ^ 24 — Jurisdiction— Transfer of i>ro 

ceedtngs, ^ 

Proceedings which are beyond iurisdiclion of 
a Court cannot be transferred bv the order of the 
superior Court. 37 Cal. 574 Foil. (Hoifnwood 
and Imam JJ.) Hiramatti Dassya v. Annada 
Prasad Ghosh. 32 i. c, 788. 


--— S. 2^—Jurisdiction-Suit in Court 

hating no jurisdiction Transfer if Validity. 

. Whtre a suit is iiiStituted in a Court not c^tm- 
^9-. it* the District Judge has no jurisdic- 


C P. CODE tv OF 1908), S. 24. 

lion to transfer the case under S. 24 of the Code 
so as to confer jurisdiction upon another Court. 
[Miller, C. J. and Foster, JJ.) BiBi Sairah v. 
Golab Kuar. S3 I. C. 892 : 1919 Pat. 409. 

Notice. 

-S. 24— Notice to parlies, 

A Dt. Judge can transfer a case from one Cou rt 
to another withia his jurisdiciion without previ¬ 
ous notice to the parties but on an application lor 
the same by (he party, he must issue notice to 
and hear the parties before the transfer under 
S. 24. {Banerjee, J.) FaTEMa B«gam v. Imd4d 
Alt. 2 U P. L. R. fAU4 83 i 

68 I. C. 560 : 18 A. L. J. 351. 

---S. 24— Notice^Transfer without notice 

is ground foy setting aside ex pirte decree. 

It IS always usual to issue notices to the par¬ 
ties inftrming ihMti that a case has been trans- 
feired from one court to another and in the ab¬ 
sence of such a notice a party may well plead 
that be did not know in what court he had to ap¬ 
pear. [Moti Sagar, J.) Ganga R*m v, Gujarmal. 

1923 Lah. 444. 

-S. 2^—Notice — Effectof, absence of. 

The transfer of a suit under 5. 24 without 
notice to the parties is illegal. {Broadway, /,) 
Alinaki V. Damodar Doss. 

33 P. W. R. 1917: 401. C. IH. 

-S 24 (\)—Notice — Affidavit — Reasons — 

Pru' Hoc—Chief Court — Punjab. 

In transferring a case the Chief Court need not 
'ssue notice to the opp is te party or state reasons 
tor doing si. It can also dispense with an affi¬ 
davit. {ScoU-Smith, J.) Bishen Kuer Amar 
NATH. 143 P. W. R 19'2 : 14 I. C. 5fil : 

162 P. L. B. 1912. 

-8. 24— Notice. 

S. 24 is imperative and notice of transfer must 
oe given to parties when action is taken on the 
moiion of a paity It need not be given when the 
Cou^t acts suo niotu. “Parties” m^ans parties 
to tt'-e sun, appeal or proceedings, the transfer of 
which IS soughL {Stanyon, A. J. C.) Bxsan 
Dayal Sitaram Bodulal Laduram. 

42 I. C. 746: 13 N. L. R. 203. 

* 

-S 2^— Notice to opposite party — 

Tram fer of case— N ecessary. 

There can be no questmn that a District Judge 
should give notice lo the o'her side when deal¬ 
ing with a transfer case on t^e applica ion of one 
OI the pprti^s and not SMo wo/w. His failure to 
do so is ce tainly an irregularity. {Ashworth, 
A.J.C ) Karim Bakhsh v Abdul Huq 

26 0. C 62 : 74 I.C. 2^9 ; 1923 Oudh 240. 

Powers of App Hate Court. 

-S. 24 — Powers of Appellate Couft— 

Remand to DL Judge—Powers to transfer to 
^ub Judge, 

Tre terms of S. 24, C P.C, are comprehensive; 
and allow a case remanded to ihe Distvict Judge 
to be transferred to the Subordinate Judge ui cer 
Him. 23 I. C 69, 23 I C. 425, ref. (Sunder Lai, 

J.) PARDOHt P SHEO BhAROS. 

12 A. L. J. 1094 : gU.C. 141. 
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0. P. COPS (V OF 1908), 8. 84—Scope of. 

— — ■—^8, 84 —Powers of Appellate Court — 
—Party depnv d of the right of appeal. 

Transfer of a case irom Munsif lo Sub-Judge, 
who acts as Sinall Cause Court, is within the l3t. 

Judf^e’s power, though a party is deprived ot his 
right (f appeal by the case being tiauslerred t> a 
Court with ^mal* Cause powets. (Fletcher and 
Ri hards JJ ) Umacharan Sen Gupta v. 
Chinta Roy. 36 I. C 881. 


C. P. CODE (V OF 1008), 8. 27. 

it to a Munsif, First Class, for disposal, On ap¬ 
peal fiom the dccison of ttie latter. 

Held, that the orde of the district judge was in 
efiiect one under S. 23 oi the Frovuitial Small 
Cause Courts Act, and not under S. 24, C P Code. 
Therefoie the case cairn )t be held to have been 
tried by the Munsit under S. 2-) C. P. C., and an 
appeal lay from his decision. (Scott Sndih, /.) 
Amir Din v Must. La^hia, 641. G 335. 


-S. 84 and 0. 47, R. 1 —Transfer of a case 

for review—lllegultty. 

An order, transferring an application for re¬ 
view lo a court other than the one which decided 
the case is illegal. (Mitra^ A.],C,) Brij Lal 
V, SiTARAM. 50 1. C, 910 

Scope of. 

-Ss. 84, 83 ani ^2—Scope of, 

S. 24 is exhaustive oi the iudic^al power to 
transler saits and no Court has jansoiction to 
transfer a suit from one Court lo another unless 
botn Courts are subjrdinale to it and even a 
High Couit has no power to compel its institu¬ 
tion in any Court beyond iis jufisdiction. This 
power is entirely different in cha acter and legal 
effect from the one in case oi an order returning 
the plaint with a view to its presentation in the 
proper Court. (Stanyon^ A. J. C.) Abu Bakak 
Abdul Kahiman & co. v. Rambux. 

40 i. C 3>*3: 13 N. L. R 81. 


Small ^au6e Suit. 


■- —-S. 24 (41 — Small Cause suit - Transfer to 

Honarary Munsif — U. P. Act II of lb96, S, 8 (2; 
— Proviso, 

An Honorary Munsif acting under the U. P. 
Honorary MunsiPs Acts decides a suit transfer¬ 
red to hiu' Irom a Couit ^mail Causes not as 
Court of Small Causes and his d. cree is Ih refore 
appealable. (rudball.J,) Syed Ikhlaq Ali v. 
Lala Bcdh Sen. 54 l C. 435, 

. .S, 24 (4) — Small Cause — Transfer to 

Honofaty Munsif — Appeal, 

S. 24 (4/, C P.C., does not apply to cases trans¬ 
ferred tiom Small Causes to Hony. MunsiPs 
Couits. Decrees passed by latter Courts are ap¬ 
pealable as they cease to be decrees in Small 
Causes. (Lindsay, J ) Kishori Lal v. Kalean 
Khan. 50 I. C. 648 : 1 U P. L. R. iH. C ; 27. 


S. 24 (4) — Pr, Sm. C. C, Act, S. 35 — 

Transfer of hmall Cause suit to another Court 
with no Small Cause powers. 

The Court to which a suit of Small Cause 
nature is transferred from a Small Cause Court 
must under S. 24 (4j, C.P.C.. be deemed to be a 
Court of Small Causes as regards that suit and its 
decision is therefore not appealable. (Bxnerjee 
and TudbalL JJ.) Chaturi shngh v. Ramia. 

40 ALL 625 : 46 I. C. 893 : 16 A.L.J. 548. 

, 

S, 24 (A —Small Cause suit—Plaint rC’ 


turned by bmall Cause Court--DiS rict Judge 
lending case to Munsif — Decision —// appealable 
L^Pro Sm, C. C. Ai.tf S, 23. 

. A Small Cause Court, finding a question of 
tille io immoveable property raised sent the 
plaintto the District fudge who in his turn sent 


- S. 84 (A)—Small Cause suit—Transfer 

of suit by Dist, Ju tge. 

S. 24, cl. (4/ ot the C. P. Code is not limited in 
ils application to Courts coubtituted ui.der the 
Prii. Sra. Cause Courts Act A Dt. Judge can¬ 
not transfer a case cf a Su.all Cause i-iatuie to a 
suboidinaie Court nut invcbted with tie powers 
oi a binall Cause Court, i. e., not rompeicnt to 
try it as such, so long as ihe Small Cause Court 
capable ol trying it is in exisience. {Sinari and 
Kanhatya Lal, 4, J. Cs.) Baijoo v. Tulsha. 

43 1. c. 314: 20 0. C, 360. 

Subordinate Couit. 

-S. 24 (1) lal —Subordinate Court- Divi¬ 
sional Court not subordinate to High Court —■ 
I ransfer of petition for alimony io Dnisivnal 
Court. 

S. 24 (1) (n) does not make the Di\ isional Court 
a Subordinate Court lo ihe High Court owing to 
the nature of lat.er’s jurisdiction, so as to trans¬ 
fer the petition lor alimony on a dissolution of 
marriage to the Divisional Couit {Scott, C, J, 
a^d Baichelur, J.) Mimmil Wallace v. Arthur 
Wallace. 40 Bom. l09 : 3l l.G. 331 : 

17 Bom. L K. 948. 

-S, 24— Subordinate Judge.—Power to 

transfer suits under Punjub Courts Act, Ss. 31 
and 44. 

A Subordinate Judge cannnt exercise the powers 
under S. ^i4, C.P.C., unless such powers are dele¬ 
gated to him by Dt. Judge ui aer Ss. 37 and of 
tne Punjab Courts Act. {Broadway, J ) AlinakI 
V. Damodar Das. 40 l.C. ill: 33 P. W. R. 1917. 

-S. 25 — Judicial Commissioner of Coorg — 

Transfer of s>vit to Hig^ Court—Trial on ihe 
Original Side — Appeal. 

Where a case is transferred under S. 25, C- P. 
Code, by the Governoi-Gei.e’alin Ccuncil irom 
the Court of the Judicial Commissioner of Coorg 
to tue Original Side ot ihe High Court of Madras 
and the suit is tiied by the High Court, an 
appeal lies. (1913; A. C. 546 applied. {Schwabe, 
C.J.and udgers, J.) KongaNura Appayya v. 
Kongandra Kuttappa, il922> M. W. N. 880. 

-S. 2Q—Plaint—Presentation at pfivate 

residence ot Judge is valid. 

The presentation of a plaint after the usual 
court hours at the private residence of the Judge 
is valid. A Judge has luiisdiction to receive the 
plaint at his residence and after the Court hours, 
though he is not oblig' d to do so. 34 A. 482 
Relied on (Dhobley, A J.C.) Madhopao v, Mano- 
HAH Lal. 65 1. C, 674 : 1922 Mag. 167. 

— " "S. 27— Suit duly instituted—Meaning of 
—Dismissal of suit f *r non-payment of deficit 
cout t~fee—Review without notice to other side 
not illegal. 
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C. P. CODE (V OF 1908), S. 32. 

A suit was inst'tuted on the last day for filing 

the suit under the Limitation Act. The plaint was 

insufficiently stamped and the defic t » ourt fees 

not having been put in within the t'me fixed by 

the Court, the suit was dismissed. Thereafter on 

an application li r review, the order of dismissal 

was set aside without any notice to the deiendant 

and time was granted for putting in the deficit 
conrt fee : 

Hild^ that at the time thfl order of dismissal 
was set aside, there was no opposite party on whom 
the notice could be served, as the summons iu the 
suit had not yet been issued on the defendant and 
as, until the suit was registered, the suit could not 
be said to have been duly instituted. The order of 
dismissal passed at that stage of the case, can be 
reviewed wiihout notice to the defendant. 8 W R 
304 and 14 M. L. J. 7 ref. 43 C. m appL 
^Newbouldt J.) Surendra Prasad Lahiri 
Choudhury V. Attabuddin Ahmed, 

26 C, W. N. 391 : 69 I. C. 43 : 1922 Cal. 234. 

' S. 82 — Scope and applicability of. 

32 of the C, P. Code, applies rnly when a 
person has failed to comply w th a summons to 
attend Court issued under S. 30 and not to t^e 
case of a party who fails to produce documents 
which he has been ordered to produce. (Miller 
C. J. and Mwlick, J ) Rameswar Nahayana Singh 
V. Rikhanath Koeri 5 Pat. L. J 560 : 

58 I, C. 281 : 1 P. L. T. 668 


S. 33 and 0. 20, R, 1.— Judgment without 
argumt nt. 

Where a case is transferred after hearing argu¬ 
ments but decided without bearing fre h argu¬ 
ments the judgment is not legal. 91 P. R. 1904 
Foil. (Abdul Haoof, J.) Mohamed Khan v, Gha- 
zanfak Ali. 67 I. C. 34 ; 2 U.P.L.B. (I; 133. 

•-S. 33 Omission or delay in d^^awing 

up decree^ 

An omission or neglect of Court to draw up a 
decree following a judgment does not deprive the 
party of his rignt to appeal. (Wilherforce and 
Martineau, JJ.) Manohar Lal v. Namak Chand 

52 I. C. 479 : 66 P. R. 1919. 


S. 34 —Discretion of C^urt — Interest. 


Under S. 34 of the C. P. Code, the Court has a 
discietion as to the rate of interest to be awarded 
alter the iustnution of the s”it till judgment and 
where the courts below had awarded 8 per cent 
the Priw Council refused to interfere. \,Viscount 
Haldane^ JJ.) Pannah Lal v, Nihal Chand. 

43 M L. J 66 : {1922j M W. N. 376 
26 C. W. N. 737 : 16 L. W. : 36 C. L. J. 6 
24 Bom I. R. 971 31 M. L. T. 129: 67 1 C. 423 
2 P. L. R. (P. C ) 1922 : 1922 P. C. 46 (P. C.;. 


S. 34 and 0. 34, Rr. 4 and 5 —Mortgage 


Decree—Right to interest. 

The Jud cial Committee disallowed interest to 
the mortgagee fr^ m the date of the decree of the 
Subordinate Judge t . the disposal of the appeal b\ 
the Privy Council, the case having in ’ts view 
been hung up by his persistence in asserting an 
unwarrantable cla m of interest from the date t f 
the mortgage. (Ameer Ali^ J.) Mohammed Ali 


C. P. CODE (V Op 1908', S. 34. 

Mohammad Khan Bahadhur Qazi Ramzah 
All 24 C. W N. 9^7 : 7 0 L. J 350 : 

58 L C 891 ; 23 0. C. L’^O P. C.) 

[Reversing 33 I. C. 454 : 3 0. L. J. 746.] 



-S. S^-^Disallowance of interest after suit 

—Decree site nt. 

Where the irial Court (which bad a discretion 

in the matter) did not provide for the mierest on 
the mortgage money afier the date ol filing ofa 
suit f( r redemption. Held, that the trial Court 
must be deemed to have declined to award any 
interest lor the period in question and no weight 
could be attached to the suggest'un that the 
omiss on was Hue to an oversight especially as no 
application was made to the trial Court to repair 
the alleged omission. (Lord Moulton.) Haralal 

iCHHALAL MajUMDAR V. DESAI NARSILAL 

ChatukbhcJDAs. 37 Pom. 326 : 40 1. A. 68 : 

17 C. W N. 673 : i3 M. L, T. 415 ; 

(1913J W.N. 428 : 
11 A. L J. 432 : 17 C. L J 474 : 
16 Bom. L. R. 4U5 : lb I. C. t09 ; 

26 m. I. J, 101 iP.C.), 

[Affirming 2 I. C 469 : 11 Bom L. R. 318.] 

-S. Interest—Liability to pay after 

period fixed for redemption. 

Wherein moitgage by conditional sale the 
mortgagor covei.amed to pay in>ertst nil the dale 
taxed for payment afrer which the inort^iagee was 
10 beceme if-e absdu.e twntr of the pr jpertv and 
there was no hing ex^rtssed in the documtnt to 
provide for payment of intere'-t alier the 
due date in case the mortgagee did not institute 
foreclosure proceedings held, that having regard 
to the terms ol the whole document, its general 
tenor implied an obligation on the partol the b 'r- 
rower on 'he making of default to be liable for 
subsequent inteitst at the rate mentioned in the 
bo. d. 19 A, 39; 20 A. 171; 25 C 246 Kef. {Meats, 
C. y. and Piggott, J.) Mahadeo FrasAd v Kaja 
Dhiraj Singh. 44,A 772: 

L R. 3 A, 636 ; 20 A. L. J. 752 : 1923 A. 7. 

-S. 34— Inttrtst subsequent to date of 

flaint— Discretion * f Court. 

The awaid of inteiest after institution of a suit 
IS in the discretion of the Court. W her« throughout 
ihe dealings between the parties compound inter- 
e-t wa*- charged and thelO'al an ouni 01 such in¬ 
terest exceeded one-third of the amount of the 
claim, luldy the Court would be justified in 
refusing future inierest.tA/ears, C J and Banetjee, 
J) Bhagwan B4KSH z/ Lamodarji JOSHI 

42 All. 230 : 59 1. C. 20 : 18 A.L.J 100. 


- Ss. 34 and 66 -Interest awarded by decree 

—How far recoverable — Scale — (.confirmation. 
When the decree allows interest until realis¬ 
ation it might be pai J duiing the period after the. 
sale and befoie its confirmation. (Piggott and 
Wahh, JJ.) Khalil-ul-Kahman, v. Gokul 
Chand. 50 I. C. 772 : 17 A. L J. 617. 

-S. 34 and 0 34, R b —Mortgage decree^ 


Interest—Right to—Appellate Court extending 
time — inttrest—Contract fate, 

Whe'ema suit to redeem a mortgage, the 
lower C"urt fixed a certain time allowing interest 
at the contract rate till then, and the High Court 
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C. F. CODS (V OF 1908), S. 34. 

on apoeal confirmed the decision of the lower 
Ortirt but extended the time for redemption fixing 
another date, hetd tha» the effect of the extensio * 
of time by the Apoella*e Court was to substitute 
tt^e date fixed bv it for that fixed bv the fiist Court 
and that the mortgagee was entitled to interest at 
the contract rate up to the extended date. [Pig 
gott, /.) Ram Narain v, Gobind Fershad, 

29 I. G. 289. 

- S. 34 andO. 34, Rr. 2 and 4— Mortgage 

decree Court's du^y to asc*^rtain sum due — 
Court has discretion to award less than contract 
rate. 

The date referred to in O. 34, R, 2, is the date 
fixed by Court for payment of m mey. Tne Court 
must ascertain th®^ amount of interest due on the 
moi tgage up to that da^e according to the con¬ 
tract rate, unless the Court (or some Ici^al reas in, 
sees fit to decrease that rate. \Richards^ C, 7. 
and BanerjeCf 7.) Rajwanta Kuar v. Sham 
Narain Singh. 36 Ail 220 : 23 I C. 88 

12 A. L J. 283 : 

- S. Hardship—Improvident transact 

tion — Monty lender having taken no advantage of 
his position 

Although a transaction is improvident, mere 
hardship would not jaslify a ''ourt in disallown g 
the contracted rate of intere-^t, unless there is e\ i- 
dcnce to show *hat the lender has taken undue 
ad antage of his nosition, lA^ R. Chatterji and 
Panfon, JJ,) Madhu Mangal Sadhu Gat r 
Sundar Swar Nakar. 60 I C 733. 

-S. 34 — Contract rate — Pate excessive. 

The mere findif)g that the rate of interest in a 
mortgage bond is excessive, is not sufficient rea¬ 
son to refuse interest at the c mtract rate [New- 
bould and Buckland, JJ I DiNESH Chandra 
Shah v. Safer Ali Manpal. 60 I. C. 693. 

- — S 34 — ^uit for money repres'^nting 

depreciation in value of goods supplied—No 
interest claimable. 

In a suit for recovery of money represen^^g 
the depreciation in the val le of goods supplied, no 
interest can he cUimed daring the pendency of 
the suit, as the amount is neither ‘debt’ nor Furp 
rertam w th n S, 1 but only unliqiida^ed damages. 
(Mook-rjee and hPfcher, JJ,) Crewdson v 
Ganesh Das Hari Bux. 60 I. c. 288 : 

32 C. L. J. 239. 

- S. 34-D iscretion of Court — Interest post 

diem. 

Though award of interest pending suit is dis- 
creti'^na'^y it should not be refused in the absence 
of proper reasons. [Teunon and Richardson^ JJ ) 
SaRAJubala Debi 2^ Saradavath Bhattacharji 

50 1. C 862 : 23 C W. N. 336. 

-S. 34 and 0 34, R. 5 — Mortgage decree — 

Further interest. 

After the period of grace allowed bv a preli- 
TT'inarv decree in a m >rtgage suit, the matter 
passes from the domain of contract to that of 
judgment and the Court’s jurisdiction to grant 
furtner interest after tl.e period o" grace is under 
S. 20y of the Code of 18'<2. The r roper period 
for allowing such fuither interest is when the 


G. F. GODE (V OF 1908), 8. 34. 

decree absolute is made. 34 Cal ICO (P.C.) Foil. 
yChattcrjee and Walmsley, JJ ) Udit ^J^rain v. 
Jasoua Samum. 46 1 C. 469 ; 27 G. L. J. 676. 

-S. 34 —Mortgage decree — Interest from 

datf fixed for payment to date of realization. 

A decree-hold* r in a mortgage suit is eiitilled 
to interest at the Court rate for the period be¬ 
tween the dale fixed for pa\ment and the date of 
realization of ihe money and not at the rate 
snpulated for in the mortgage bond. [Stephen 
and Mullick^ JJ.) Sahibzada Singh y. Hazari 
Sahu. 27 I C, 622. 

- S. 34—Dsmdupal— Rule of. 

The rule of damdupat applies to a matter of 
contract and not when it has passed into the 
realm of a decree of Cou-t. {Fletcher, J.) Nanda 
Lal Roy v Dhikendra Nath. 21 I. G. 974 : 

40 Cal 710. 

-S 34— Mortgage decree — Interest — Con¬ 
tract rate — Appeal. 

A mortgagee is entitled to interest on the prin¬ 
cipal amount at the contract rate up to the date 
I fixed for th^ payment in the preliniinarv decree 
j and the period cai net be enlarged by an un- 
j successful appeal by the mortgagor or the mort¬ 
gagee \Mookeijee and Hilmwood, JJ ,) Tara- 
CHAND Marwari v Brojo Gopal Mookerji. 

17 C L J i20 : 18 I. c. 747 : 17 C. W. N 467. 

-S. 34—Post diem interest — Damages — 

Measure, 

Where there is no express stipulation fo» the 
{ payment o( interest after the due date, the mort¬ 
gagee is entitled to damages on account of the 
failure ot the debtor to pay the debt at the stipu¬ 
lated time. The measure of damages vfoxdd prima 
jade be the same as the rate of interest stipulated 
for by t'e parties. The^e is no rule ol law 
making the contiact rate necessarily the measure 
of damages, and the Court has discretion to 
reduce ’he rate if it is found to be unusual. 17 
All. 51l (P.C.J 3 Lah.200, tF.B.) Ret (sco^/ Smith 
and Ffvrae.JJ ) Budhu Ram v Niamat Rai 

4 Lah 406 : 75 I. C. 375 : 1923 Lah. 632, 

-S. Discretion of Court — Interest — 

Interest no* asked for in the plaint can be 
awarded —C. P Code. O. 7. R. 7. 

Having regard to tne provi ions of O. 7, R. 7 of 
the Code tne Court has discretionary power to 
fctranr interest under S 34 ol the Code in a suit 
for money, although interest was not specifically 
asked for in the plaint. [Broadway and AhduU 
Qadir^JJ,* Rup Ram V Hakihcl. 

64 I, C 896 : 2 Lah. 256. 

-S. 34— Mortgage — Interest —Post diem. 

A mortgage by cn.ditional sale stipulated ihat 
in case of ladure payment of the principal and the 
interest at 15 per cent per annum within 17 
months the deed would take efiect as an out and 
out sale. There waF no indeper dent covenant for 
nayment ol interest. Held, in a suit for redemp¬ 
tion that plaintiff must pay post diem interest at 9 
per cei.t. per annum for 6\ears up to date of suit. 
[shadi Lal, J.) Krishna Mal v. Muhammad 
Bakhsh. 62 F L. R. 1916 : 27 l.C. 616 : 

131 F. W, R, 1916, 
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-S 34 - Discretion of Court. 

A Court has discretion under S. 34 of the Code 
to award interest post litem motam at a reason¬ 
able rate (RuttiPan and Le Rossignol, JJ.) Bha- 
GAT SiNGK V . Jai Ham. 22 P. R 1915 ; 

19 P. W. K. 1915 : 26 I. C. 402 : 66 P. L. R 1915. 

-S. 34 -Discretion — Interest* 

When the delay in the decision of a case is 
wholly due to plaintiff’s erroneous act a Court is 
justified in not awardmg under S 34 fur.her in¬ 
terest frorn the dite ot suit uo to realization. 
(ScoU'Synith and SItadi Lai, JJ.\ Hika Lal v. 
Chanan Khan. 98 P.W.R. 1914 : 25 l.C. 658. 

199 P.L.R. 1914, 

S. 34 and 0. 34, Rr 2 and 4 —Mortgage 
deercf- —Interest subsequent* 

Where on default of payment within the date 
fixed by the preliminary decree the mortgaged 
property is ordered to be sold, subsequent in¬ 
terest IS to be calculated on the principal, interest 
and costs found to be due on the date fixed and 
not on the principal alone Such further interest 
is to be calculated at 6 per cent but the Court has 
a discretion 34 Cal. 160, 21 Mad, 364, re*. [Abduy 
Rahim and Oldfield, JJ.\ VenkaTAChallapathi 
Aiyar V . Thalasi Servai. 42 Mad. 465: 

51 I.G. 67 : 36 M.L.J. 288. 

- S. 34 and 0. 34, Rr. 4 and Mortgage 

decree—InUrest—Rate of. 

A mortgage decree should provide for interest 
at the coiuract rate till the date fixed therein lor 
repayment, and not at 6 per cent. [Sadasira 
Aiyar and Spencer, JJ ) Samandan Karakate- 

TATHIL V , MANIKULH VELLI VA VETTIL. 

6 L.W. 298 : 42 LC. 349 : 33 M.L J. 679. 

-S. ZA~Contract rate—Discretion of 

Court, 

A plaintiff is not entitled as of r^ght to the 
contract rate ot interest irom the date of suit 
to the date of dec ee. The question is one for 
the discretion of the Court, which should not re¬ 
fuse to allow the contract rate without giving rea¬ 
sons for doing s >. {WalliSy C.J* and Seshagiri 
Iyer, J.) Rajgopal Chetty v, Kandappa 
Chetty. 28 I. C. 429 

-S. BA—Mortgage decree-interest after 

date fixed for payment. 

Interest after date fixed for payment in a mort¬ 
gage decree can be allowed only at six per cent. 
X)Q\: (White, C J. and Tyabji,J,) Josh- 

yam Narayaniah V , Uppu Madhava Row. 

13 M.L.T. 212 : 18 I C. 362 : 

(19i3)M.W.N. 175. 

-S. 34— Decree for rent—Under proprie¬ 
tor—Future interest. 

The liabil ty to pay future interest under 
S 34 of the C.P, Code, is not controlled bv S. 141 
of the Oudh Rent Act. It is within the cim 
petence of the tiial Court in a suit for an ears 
of rent against an under-proprietor to award 
future interest at such rate as it may con^iider 
reasonable. [Kanhaiya Lal, J, C.) Haj Kumar 
Lal V . DaRshan Singh, 6 o l J. 362 ’ 

62 l.C. 866 : 22 O.C. 287. 


-8. 34 and 0, 34 Br, 4 and 6 —Mortgage 

decree — Interest—Contract rate. 

The rate of interest which a Court can allow 
in a mortgage decree Irom the date fixed for pay¬ 
ment to tlie dale of ±eahzaiion, is in its discre- 
ti )ii. In exercising its discretion, however, the 
C Jurt will ordinarily give the contractual rate, if 
it be a reasonable one. ^Ktndal, A J,C ) AJODHIA 
Bank, Ltd., Fvzabad v. Abdul Ghani. 

47 l.C, 701. 

-S 34 —Post diem interest, 

A Court may in its discretion allow post diem 
interest tho gti not allowed m th-i morigatie deed. 
(Stuart, aJ.C.) Mahdeo Prasad v, Tikni. 

36 I.C, 685 : 3 U.L.J. 390. 

-S. 34 and 0 34 Br. 4 and ^—Mortgage 

decree- Interest pot-t diem —Power of Court to 
fix interest from d'tte ttll date of realization — 
Circumstances be considered. 

The Court in awarding interest from the dale 
fixed for payment up to tne date oi realizati'^n 
ought to be guided by the c rcumstaiices of each 
particular case, {'ituart and Kanhaiya LaL 
A. J C$) Nakendr\ Bahadur Singh v. Oudh 
Commercial bank. 30 l.C. 323 : 

2 O.L.J. 402. 


-S. 34 —Mortgage suit — Interest — Court's 

powers. 

The Couit has power under S. 34 of the C.P.C. 
to award interest at the contract rate even- 
after the date fixed for j ayment to the date of 
real sation provid* d the rate is reasonable. 7i per 
cent was held to be reasonable in this case. 
(Ltndsay, J,C,) Allahabad Bank v. Suarj Kuar 

2 6 l.C. 177 : 1 O.L.J. 644. 

-S, BA—Damages—Interest for use and 

occupation. 

Interest on sum claimed for use and occupa¬ 
tion may be allowed under S. 34 of the C, P. 
Code. (Chamier* J.C.) Muhammad Hussain v, 
Deputy Cammissioner, Behraich. 9IC. 221. 

-S. 34 —Discretion to be exercised rea¬ 
sonably. 

Thf Court must use its discretion reasonably 
in granting interest. (Jwala Prasad and Ross, JJ.) 
Michu Missir V. Balbhadra Prasti. 

62 l.C. 116: 2 Pat L T, 147, 


-S. 34—Damdupat —Rule of- 

The rule of damdupat applies to interest after 
decree. 1 Bom. 577 : 21 C 840 toll. (Crouch, AJ.C,) 
Asanand Jeyramdas V* Tulsan Bai. 

16 L C. 824: 5 S.L.B. 245- 


S. 34 (2 )—Decree silent as to interest 


Where a decree is silent with respect to inte- 
•est, the court sh'^uld be deemed to have refused 
t {Spencer and Devadoss, JJ.). Ambi v. Pudia 

[Covilagath Sr idevi. 46 M LJ. 687: 

(1923) M.W.N. 763 : 18 L.W. 686 : 
33 M L.T. 101 (H.C.) : 76 I .C. 566 : 

1924 M. 102. 

-S. 34 ( 2 )—Interest—Decree silent as to. 

Where a decree is silent wffh respect to 
urther interest from date of decree to the dale 
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of payment the Court must be deemed to have 
refused t-^ give interest unless it can be shown 
that its silence was due to oversight or mistake 
and a separate suit will not lie for its recovery. 
37 Bom 326 FoU. {Mating Kin^ J ) Yagap- 

PA Chetty V. Mahomed, 9 L..B E. 78 : 

4u I.C. 858: 11 Bur, L.T. 132. 


-S 34 (8)—/fifercsf. 

Interest at 6 per cent will be allowed in a restitu¬ 
tion suit from ihe date of withdrawal by decree- 
holder till date of re-paymenf to judgment-debtor 
[Mooktrjee and Cumtng, J f. ) Asutosh Goswamy 
V. Upendra Prasad Mitra. 24 CL J 467 : 

38 I.C. 17 : 21C.W.N. 664. 

- —S. 35. 

Abatemeut of suit. 

Accounts, Suit for. 

Administration Proceedings. 

Alternative Belief. 

Appeal. 

Conduct. 

Bamaaes. 

Disallowance of. 

Discretion. 

Dishonest defence 
Government Solicitor. 

Interest 

U«intenance Suit. 

Mortgage. 

Oraer. 

Partition Suit 
Pre-emption Suit. 

Principles of. 

Probate Case. 

Eeasons. 

Eejeot on of Plaint. 

Bemand. 

Bepresentative Snit. 

Scale of« 

Scheme Suits. 

Third **a*ty. 

Trustee. 

Abatement of snit. 


-S. 3S and 0 22, B i— Abatement of suit 

—Cause of action not surviving—Cost to deft, 

Tne court has cower to award costs to a deft, 
out of the deceased plff.’s estate even where the 
suit abates by reason of the cause of action not 
surviving the dea^h of plff. The power of the 
Court to award costs in cases of abatement is not 
restricted to O. 22, R. 3 (2). (Spencer and Krish- 
nan, J /.) Dontd Pedua Chencheyya v. Mal- 
LAM BALAYYA. 37 M L J. 696 : 

10 L. W. 656 : 54 I. G. 118 : 43 Mad. 284. 

- S. 35 and 0. 22, E 1— Abatement of 

suit — Death of deft.—Costs, 

If a suit abates on the ground rhat no repre¬ 
sentative of a deceased dCit. has been brought on 
the record, the C( urt cannot award costs to the 
heirs of the deceased deft, against the plff. Queere 
whether the represeniativts of the deceased deft, 
can ii stitute a separate suit fox the purpose of 
T^COve ing costs? (Sunda^a Aiyar, 7.) SiVA- 

PRAKASAM V> PAJ^ANIAPPA MUD4LIAR. 

i r . (19 i2j M. W. N 382 : 

m 11 V. L, 7 . 202 : 16 I. C. 369 : 

- 22M.LJ, 480: 



Accounts, Suit for 

-S. 36 — Accottnts snit—Costs of pending 

reference. 

In a suit for accounts, where delt. resisted 
plff,'s claim fi r an account the Court awarded 
coals to the pJffs. up to and inclucling tue hearing 
and directed lefcrence lor an account. J,\ 

J 1. J. Hyam V. The Bengal Stone Co., Ld. 

36 I. C. 83 : 20 C. W. N. 368. 
[On appeal. 46 I. C. 738 27 C. L. J. 78.] 


Admin stration Proceedings. 

- 35 — Administration proctedings — 

Costs of iniervenor. 

Where in an administration suit the interven- 
lion of a peison did n ji change the character of 
die proceeding or alter tne sc ipe 01 the suit and 
the iaiei vciiof voluntaiily came into it as a pru¬ 
dent ineasme not of imincdia.e protection but of 
poasible personal benefit hereafter, it would be 
clearly unjust to make the claimant pay an addi- 
iional bill ef costs oi the inleivenor. {Mookerfee^ 
C. J. and t'letchery J ) StlURE^DKAMOHAN Sinha 
V. MuRAHIlal biNHA. 24. G. W. H 888 : 

69 I. C 581 : 48 C. 362. 

4 

Alternative Beliefs 

——S. 36 —Atternative relief—Two sets of 
defts. — Costs. 

Where it was reasonable and-proper for the 
plff. to join in the act on tor relief agiinst either 
of two sets of the delts. who were disputing 
their liability, the unsuccessful dtft. should be 
made to bear the costs of the successful deft, 
(Fa-wcett, A.J.C) Tayabji v. South British 
Insurance Co. 42 I, C. 636: 11 S. L B. 1. 


Appeal. 



_Ss. 35 and mo—Appeal-Costs—Dis¬ 
allowance of—Second Appeal—Irdtrference. 

As a rule, questions of costs .are in the discretion 
ol the trial couit and a persou who is dissatisfied 
with an order or part of it as to costs cannot pre¬ 
fer a second appeal in order to set aside or 
mod fy that order ; but where an important 
question o principle has been decided, the High 
Couit will look into t ie decision t3 see wheiher 
it is arbitrary or ba^ed on sound principle. The 
lower Appellaie Coi’it having entirely confined 
it elf to matters antecedent to the smt in depriv¬ 
ing a successful party of the costs, the High 
Court interfered in second appeal, (Pi^goli and 
Walsh, 3J.) Lalman V . Chintamani. 

41 All. 254 : 17 A. L. J. 169 : 49 I C. 696. 


-S, 


35— Appeal- Interference by Appel- 

te Court. . 

A successful deft, ought not to be deprived of 

s costs except on proof of any wrongiul 
induct in coni ection with the litigation. When 
Judge has given his reasons and all the ci*"- 
stances are before the Ct urt of appeal the 
rter c?i*, H satisfied that the di crelion has not 
en j'd cinlly exercised, intenere with it and 
ake the order which the eburt below ought to 
Lve made. {Pig’gott and }^alsh,JJ.^ Radhey 
HAM V, Bihari Lal. 40 All, 668 : 

48 1. C. 478: 16 A SJ 692, 
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-S. 35— Appeal —Discretion of lower 

Court — Misapprehension, 

The Appellate Court will interfere with an 
order of the lower Court as to the costs where 
there bas been a misapprehension of the facts on 
ttie part of the Judge who makes the order of 
costs and violition of principle by throwing upon 
the piff. tho costs of the unsucce 3 sf.-il deiendant 
where the piff. has been guilty of no misconduct 
iScott, C. J and Batchelorj J,) Laxmi Bai v 
Radha Bai. 42 Bom 32r : 47 I C. 762 : 

20 Bom. L B. 905, 

^ . S. 35— Appeal — Question of principle. 

When tne question is one ot principle, a second 
appeal lies to the H gh Cou^t on tne question of 
costs only. {Newiou d and Cuming, JJ.) Ram 
ESH Chandra V Mohim Chandra 

68 I. C. 600 : 35 C L J. 156. 

—--Ss. 35 and 96— Appeal—Costs -No ques’ 

tion cf principle involved. 

An appeal raising only a question of costs is 
incompetent when it does not contain a ques'ion 
of law. (Fletcher and Cuming, 77.) Umesh 
Chandra Dutt v. Bibhuti Mhiishan Pal Ckow- 
DHURY. 56 I C £34 : 47 Cal 67. 

-S. 35— Appeal — Order as to cos/s. 

The High Court will not interfere in second 
appeal in a matter of costs except whe'T the lower 
Court has gone wrong in some matter of principle. 
{Fletcher and Smither, 77.) Midnapore 2emin- 
DARi Co , Ltd. V. Kristo Prasad Sukul. 

46 I. C 544, 

-S. 35— App^al—Costs—Intetference. 

The High Court will not ordinarily interfere 
with the discretion of the lower Court in the 
matter of awardi^-'g costs unless it Gnds that the 
discretion has not been used judiciously. A 
party who succeeds on a particular issue must 
ordinarily get his costs of that issue unless there 
is some special reason to deprive hi n or the 
issues are closely and inseparably connected w’tb 
each other. {Sanderson, C- 7. and Mo%ke*'jee, J ) 
Bengal Stone Company, Ltd. z/. Joseph Isaac 
Joseph Hyam. 45 I. C. 738 : 27 C. L. J, 78. 

[On appeal from 35 I.G. 83 : 20 C. W. N. 368.] 


- --s. 35 —A ppeal—Powers of Appellate Court 

—Error of principle. 

Where the costs are in the discretion of a judge, 
the Court of appeal wdl assume that the Judge in 
the lower Court exercised his discretion unless it 
is satisfied that he had not exercised it. The 
Appella-e Court will not interfere wth an exercise 
of the discretion of the lower Court unless it has 
proceeded on a manifestly wrong ground. 2 B^m. 
L, R. 254. foil, (hletcher and Smither, 7/.I 
Saradindu Mokherjee V. Charu Chandra 
Dutta. 44 I. C. 870 : 22 C. W. N. 372 


-■*8. Appeal — Discretion of Court — 
Appellate Court. 

Costs are entirely at the discretion of the Court 
An Appellate Court will not lightly vary the frder 
Unless it is satisfied that the order is manifestly 
erroneous or unjust as to call for interference. 


C. P. CODE (V OF 1908), S. 35—Appeal. 

[Sanderson, C, 7., Woodroffe and Mockerjee, 77,) 
Kali Dassee v, Nobokumari Dassee. 

20 G. W. N. 929 : 36 1. C. 655 : 

23 C Xi J. 606. 

-S. 35— Appeal — Compromise—Suit 

against all deffs. except one—Decree agatnst him 
With costs—Withdrawal —Dismissal with liberty 
to bring fresh smt—Ltabilit *• for costs. 

Piff. compromised the suit with all defts. except 
one which was decreed with costs. On appeal, 
deft, was allowed to withdraw from the appeal 
and was dismissed from the suit with liber'y to 
bring a fresh suit against the piff. no order being 
made as lo the costs ot the appeal Held, that 
the piff. could execute the decree for costs of ihe 
original Court as the effect of the order of the 
Appellate Court was not to fre^ the deft, from his 
liability for costs under the decree of the first 
Couit. (Mookerjee and Beachcroft, 77.) Bala- 
bhadra Singh 2) Radhasham Singh. 

16 L G. 381. 

-S. 35' Appeal — Costs—Order as to. 

The High Court will not interfere in second 
appeal with the discretion exercised by an \ppel- 
late Court on a ques ion of cos*s. [Carnduff, J,) 
Dwaraka Nath v. Prachadram 

13 I. C. 201. 


---S. 35— Appeal — Costs. 

There is no reason whv when the findings on 
an issue are in favour of the drft. she should not 
get her cotts, which have been disallowed aibi- 
trarily. The>e lies a second appeal on a question 
ot costs. 12 Cal. 197 ; 12 Cal. 271 : 4> 1. C* 9*8 ; 
51 I. C. 622, foil. (Martineau, J.) K4Ram Khar 
*'•. Kirpa Singh, 2 lah, L. J. AlO. 

-"S. 35 — Appeal—Competency of. 

Though Courts have full discretion in the 
matter of costs, that discretion is not arbitrary 
and must be exercised in accordance with general 
principles. In a pre empti m suit the plaintiff’s 
right of pre-emption was admilted and the only 
dispute was as t) he price pa\able. The Dt judge 
dissenting from the Lower Court, held that the 
whole of the price was piid before Sub- Registrar 
and that there was no proof of the return of any 
part of the price. He accepted the vendee’s 
appeal as to the price but did hot set aside the 
first C'^urt’s de^^ree as to costs against him The 
vendee filed a second appeal Held, that in this 
case the Court of second appeal should entertain 
appeal on the question of costs. (Shadi Lai, CJ-) 
Gobind Sahai V Ram Chand. 66 f- C. 971 • 

-S Zb—Appeal—Order as to costs. 

Where the lower Apijellate Court exercises its 
discretion as to the awnrd of costs in an arbi¬ 
trary manner and not according to judicial 
principle^ a second appeal lies from its decree for 
c ists only. (Shah Din, J.) Fazai.Nurv Muham¬ 
mad Hassan. 45 I. C 948 : 97 P. W- B. 1918 

b 

—- Z,Zh—Appeal- Power of Appellate Court 

— Interference* 

The usual rule i*? to allow cost‘d to the succesful 
party apd whsre they are disallowed without 
any §uf|^cient reason for cooing the Appellate 
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Court should recUfy the error. {Shah Din,].) 
Chelaram V . Mengh Raj. 28 P. W. R. 1916 : 

87 I. C. 621: 66 F L. R. 1916. 

% 

--S, 36— Appeal--Discretion Nointev 

fettnct tn s*cond appeal. 

The award of costs is in the discretion of the 
Court and the High Court will not interfere in 
second appeal with an order as to costs if it 
appears to have been made in the exercise of a 
S'^und discretion. iAbdur Rahim and Aylini, 77.) 
Divibhasyam Venkanna V. Venkata Ramaniah. 

19 M. L. T. 86 : 32 I. C. 619 : 3 L. W. 109. 

■-S. 36 — Appeal—Order as to costs if and 

when appealable—Interference of Appellate Court 
with order for costs—Scope, 

Appeal does not lie again^st an order relating 
merely to costs bat an anpeal would lie when 
such costs are incidental to a judgment. An 
Appellate Pourt will not ordinarily interfere with 
an order for costs ; but when there is a patently 
erroneous order it should interfere. {White, C. J, 
and Oldfield, 7.) Rao Sahib Namberumal v. 
Krishnajee. 26 M L. J. 356 : 15 M. L T. 263 

22 I.C. 919 : (1914) M. W. N. 310 ; 

-S, Zb—Appeal—Interference with order. 

The High Court should interfere if the reasons 
given by the lower Court for not following the 
rule in S. 35 fiod no adequate suoport in the facts 
on record. (Drake Brockman, J,C.) Meghraj v 
Johnson. 311, C. 880 : 11 N. L. R 189, 

-S. Zb—Appeal—Order for Costs, when 

can be questioned in ai>peal. 

The awarding of costs being discretionary, it 
cannot be questioned in aopeal unless the court 
has failed to exercise its iurisdictioa or has acted 
in an arbitrary and unjudicial manner. (Lindsay, 
7. C.) Iqbal Narain v, suraj Narain, 

24 I. C. 673 : 1 0. L. J. 156. 

--Ss. 36 and 100— Appeal—Costs—Second 

appeal. 

Though a Court does not decide a suit on the 
merits of the case and merely pas^^es an order as 
to costs incurred in the suit, i^he Court in decid'ng 
the matter as to co-^ts, exercises a judicial di<i- 
cretidn based upon certain principles and as such 
its order is appealable. Similarlv, as the order 
of the Court of appeal as to costs involves matters 
of orinciples, it is subject to second appeal. 
(Jwala Prasad, 7.) Raghunath^Kahar v. Ram 
Ratan Pandey. 62 I. C. 961. 

—-Ss. 86 , and 96— Appeal-order as to costs» 

An appeal lies against an order of costs alone ; 
but the Appellate Court will not interfere with 
this discretionary order unless a matter of prin¬ 
ciple is involved. (Saunders, J, C,\ fALLALUDrx 
V, Ebrahim. 63 I. C. 811 : (1921) 4 U. B. R, 8 , 

; ' " S. 36— Appeal—Order for costs. 

The Court will not interfere with an order as 
to costs, unless the order is illegal. The Court 
cannot examine in second appeal the reasons and 
^rir&vieW the exercise of the discretion of the lower 
|j:€Ourh (Twofney^ 7.) Ma Lon Ma v, MAr^NG 

16 I. C. 429: 5 Bar. L. T. 104. 

VOL. 1—70 . 


--g. 35 — Appeal—Order as to costs. 

No appeal will lie merely as to costs unless 
there has been a violaiion of an established 
principle. (Pratt, JiC, and Crouch, A. J. C.) 
Gurdino Mal V, Wadha.mal. 19 I. C. 611: 

6 S. L. R. 226 

Conduct. 

-S. Zb—Conduct of defendant—Accounts, 

—Suit for. 

Where a defendant is largely responsible for 
litigation and by his.obstructive mettiods hampers 
the invesiigati^jii thereby delaying and lengthen¬ 
ing the inquiry, he should be made liable for the 
whole costs of the suit. If in a suit for acco'uits 
deiendant alleges nothing is due from him but a 
balance is found due deiendant must pay costs of 
the suit and accounts. If, however, detendaut 
admits liability lor a portion and the suit pro¬ 
ceeds only as regards the difference, the costs 
would depend on the substantial result of the 
enquiry. [Mookerjee and Panton, JJ.) Debindra 
V . Narendra. 24 C, W. N. llo: 54 I. C. 636 : 

30 C. L. J. 417. 

-S. 35— Conduct. 

A pleader who was in possession of documents 
belonging to his client, concealed the fact from 
hitn. Held that (i) his conduct amounted to nio- 
fcssional misconduct, (ill having regard lo the 
vindictive proceedings on the pait oi client coses 
were disallowed though pleader's conduct was 
unjustifiable. (Schwu^e, C.J. Coufts Trotter and 
Ramesam,JJ,) First Grade Pleader In the 
Matter of. ' 17 L. W. 3j«: 24 cr. L. J. 585: 

73 I. C, 320: 1923 M. 485. 

-S. 35—Contribution—Costs. See Con¬ 
tribution, 

Damages. 

-S. 35— Damages—Costs of suit. 

When a suit for damages is pursued in a vin¬ 
dictive spirit and with a desire of infliction of 
punisnmeQt, the Appellate Court ought not to 
interfere with (he award of damages by the trial 
Court, unless the decision appears erroneous , 
and also with the discretion of allowing costs un¬ 
less sorne misapprehension of facts or violation 
of principle or absence of the exercise of the dis¬ 
cretion is apparent. (Sanderson, C. 7, and Wood- 
roffee, 7.) Hull v. Paul. 58 I. C. 421 : 

24 C. W. N. 362. 

-S. Zb—Damages—Suit for. 

In a suit for damages for breach of covenant 

for title plaintiff can claim costs of litigation in 

which he was damnified. {Seshagiri Iyer and 
Moorp^jj.) Kolavakolanu Seetamma Pod. 
DRI Narayana Murthi Somayajulu. 

57 I. C. 982: 38 M L. J. 470. 

D isallowance of. 

-S. Zb—Disallowance of—Suit filed in 

wrong Court. 

No order as to costs was made in this case as 
ejeciment proceeding could have been taken in 
the Small Cause Court but were taken in the 
High Court on the Original Side. (Macleod C, 1% 
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and Shah, J.) Rustomji Dinshan Billimbia v, 
Dosibai Rustomji Master. Bom. L. B. 850 : 

63 I. C. 41: 45 B. 1236. 

-S. 35— Disallowance of — Frc-emption 

suit—Defendant allowing plainUffs claim before 
suit. 

Though the vendee did not deny before suit, 
the plaintiff’s right to pre-emption, the costs 
should not be disallowed to plaintiff, if he was 
compelled to bring the suit for pre-emption. 
Where there is no misconduct or neglect or 
omission on the part of the plaintiff the Court has 
no discretion and cannot take away his right to 
cos^s. (Leslie Jones, /.) Abdul Rahman v 
Abdul Wahab. 62 1. C. 812. 

--S 35— Disallowance of — Misconduct — 

Defendant forcing plaintiff into litigation. 

Where a defendant by his fraudalent conduct in 
inserting terms in a compromise forces a plain¬ 
tiff into litigation which could have been avoided 
if the defendant had not acted fraudulently, he is 
not entitled to his costs even if be is successful in 
the litigation brought about by him. (Sir John 
Edge) Mary Lilian Hira Drvi v. Kunwar 
Digbijai Singh. 21 C. W. N, 1137* 

vl917) M. W. N. 636 : 42 I. C 236 : 

7 L W. 133 (P. C.) 

-S. 35— Disallowance of—Will — Con 

siruction' — Difficulty. 

in view ot the special difficulties in the con¬ 
struction of the will and to the fact that the con¬ 
tentions of the appellant varied in each Court, 
the respondent was given all her costs from the 
successful appellants. (Lord Shaw.) Chunilal 
Parvati Shankar v Bai Samrath. 

38 Bom. 399: 1 L. W. 762: 26 M. L. J. 64*): 

18 C W N 844 : 19 C L. J 663 : 16 Bom. L B. 366 : 

12 A. L. J- 742: 16 M. L, T. 69: 23 I. C, 645 : 

(1914) M.W, N. 441 (P.C.) 

-S. 35— Disillowance of — Inconsistency 

Raising inconsistent pleas regarding effect of 
document whose construction was in issue was 
held sufficient to disentitle successful party to 
costs. (Lord Macnaghten) Umrao Singh v, 
Lachman Singh, 33 All. 344: 38 I. A. 101 
14 0. C. 133: 15 C. W. N. 497: 8 A. L J 465 

13 C. L. J. 519: 9 M. L T. 607: 1'^ Bom. L. R. 404 

21 M. L J 637. JO I. C. 286: 

(19111 2 M. W. N, 242 (KC. . 

'■ -S. 35— Disallowance of costs — Grounds 

for — Suit for damages--Excessive claim. 

Per Sanderson, C. J. —Costs are in the discre¬ 
tion of the judge, a judicial discretion lo be exer¬ 
cised on legal principles, not by chance nor mere 
ly by caprice nor in temper The trial Judge 
should uot take into consideration matters which 
must involve speculation on his part as to the at¬ 
titude of the respective parties. Everything 
wh^ch increases the litigation and the costs and 
which places on the defendant a burden which he 
ought not to bear in the lidgation is a perfectly 
good cause for depriving the plaintiff of costs. 
There is nothing wrong in itself in claiming ex¬ 
emplary damages for, Courts themselves award 
such damages. The ordinary rute is that costs 
follow the event. The Court may, however, 


C. P. CODE (V OF 1S08), S. 36—Disallowance Of. 

direct otherwise; but if it does so, it must state its 
reason in writing. This provision was enacted 
both to secure a proper exercise of discretion a^d 
in order that the Court of appeal may be in a 
position to control the order and see whether 
there is good cause for departing from the 
general rule. The Appellate Court must itself 
decide whether the order should be sustained, 
whether tie reasons required to be stated are 
good reasons founded on the facts of the case. 
There are certain well-known principles on which 
a successful party may be deprived of his general 
costs. But where the Court purports to act on 
these principles it is open to the Appellate Court 
to enquire whether on the facts these principles 
have been rightly applied. The mere fact that 
plaintiff claims more than he gets is no ground 
for depriving him of costs, unless it is proved 
that the costs of the action have been increased 
by his claim. (Sanderson, C.J, znd Woodrojfe, J,) 
JUSTAiN Hull v. Arthur Francis Paul. 

58 I. C. 421: 24 C. W. N. 352. 

---S. 35— Disallowance of costs — Miscon~ 

duct. 

The ordinary rule is that the costs are borne 
by an unsuccessful party but where the suit has 
been caused by the conduct of the returning 
Officer, each party, may, in the discretion of the 
court be ordered to pay his own costs. (Mooker- 
fee and Panton, JJ.) Shayam Chandbasak v. 
Chairman of the Dacca Municipality 

24 C. W. N. 189: 63 I. C. 741 ; 30 C. L. J. 270, 

-S. 35 —Disallowance of costs—Grounds 

for. 

Per Beachc^'oft, J. — {Mockerjee, J. contra,) 
Where a suit is dismissed on the ground that the 
suit does not lie, the Court should not look at the 
merits and disallow the costs of the defendant. 
(Mookcrjee and Beachcroftt JJ.) Ramdas HazRA 
V. Secretary of State. 18 C. W. N. 106 : 

16 I. C. 922 : 17 C. L. J. 75. 

-S, 35 —Disallowance of. 

Where both parties make false allegations 
costs may not be allowed to either side. {Chevis, 
/.) Mihal Singh v. Mal Singh. 

31 1. C. 862 : 160 F. W. B. 1916. 

- S. 35 —Disallowance of ^Misconducts 

Collusion, 

Where the sons set up by the father bring a 
collusive suit to set aside alienations by the 
father and the sons do not succeed, heavy costs 
ought to be awarded. (Kensingion and Chevis, 
JJ.) Muhammad Islam v. Haki Lal. 

7 F. W. E. 1914: 21 1. C, 944: 16 P- L. B. 1914. 

_S. 35 — Disallowance of—Grounds for — 

Suit based on pre-existing state of law—Refusal 
of costs. 

The Court can in its d’scretion disallow costs 
to the successful party where the suit was based 
on a stati of law which sincelias been overruled 
either by an enactment of the Legislature or by 
the decisions of superior tribunals, {Seshagiri 
Ai\ar and Bakewell, JJ,) Ramaswami Naicken 
V Venkataswami Naicken, 43 Mad. 61 

37 M.L.J. 271 : 26 M.L.T. 219 : 10 L W 826 

63 I. C 7 : (1919) M. W, N. 792 
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0. F. CODE (V OF 1908), 8. 36—Diaallowanoe of. 

"""" " S. 36—* Disallowance of costs—‘Difficult 
question of law. 

The fact ibat questions of law raised are not 
easy of solution, is not a g 'od ground for not 
allowing ihe costs of a successful litigant, (S«n- 
dara Iyer and Sadasiva iycr^ 7/.) Vembu Ivrr 
V. Srinivasa Iyengar. 23 M L.J. 638 : 

17 I.C. 609 : 12 M.LT, 647. 

- 35 —Disallowance of costs—Exagger¬ 
ated claim. 

Though a party claimed more than was found 
owing to him it is not per se any sufficient 
ground for refusing him his costs. The 
successful party is always entitled to his costs 
unless he is guilty of some misconduct. (Lijtd- 
say. 7.C.) Gauri Shankar v. Abu Jafar Khan. 

34 I C. 690 : 3 O.L.J. 204- 

Disoretion. 

- S. Zb—Discretion — Interference when 

can he made. 

S. 35 deals with costs and vests them in the 
discretion of the Court, with full powers to de¬ 
termine by whom and to what extent such costs 
are to be paid. It further provides that when 
the Court directs that any costs shall not follow 
the event, the Court shall state its reasons in 
writing. The Court in exercising such a d'SC’^e- 
tion should state the principles upon which that 
discretion was exercised. Such a discretion of 
the lower Court may be interfered with where 
there has been violence p£ a^iy establistied princ¬ 
iple, mis 0 pprehension of f=icts, or no r^al exer¬ 
cise of discretion. iWalsh. J.) Hakim Zahub 
Ahamad V . Fateh Ullah. 64 I.c. 962 ; 

3 U.P.L.R. 55 (All.) 

——S. 35— Discretion — Change in the view 
of law—Successful party when to be deprived of 
costs. 

The ordinary rule is that costs follow the event 
and that if the plaintiff finds himself unable to 
proceed with his suit and asks for leave to with- i 
draw it then the opposite party is entitled to the 
costs which he has been put to in defending the 
suit. The granting of leave to withdraw fi om a 
suit is a concession because defendant is 

ordinai^ily entitled to ask the Court to decide the 
suit on the merits, and if he wins, he v;ould be 
entitled to his costs. In a particular case it may 
be a sound exercise of discretion to refuse costs 
where the suit is based on a s*^ate of law, which 
has been afterwards altered either by statute nr by 
the decision of a superior tribui'al, and that might 
be a good ground for the decision in the case 
provided the Cqurt considers the particular cir¬ 
cumstances of the case and also the question as 
to who is responsible for the litigation. Where 
the Court below has not considered all the tacts 
which it was bound to consider before exercising 
its discretion with regard to the award of costs 
and there was an omission to consider the neces¬ 
sary circumstances, there could not be a sound 
exercise of discretion and the appellate Court is 
entitled to interfere. 43 M, 61 exola ned. {Mac- 
leo'^f C /. and Crump, J.) Khimchano r, Sob- 
HAQCHANU. ' 25 Bom L. R. 242: 

72 I»C. 324 : 47 Bom. 659 : 1923 B. 2u6. 


G. F. CODE (V OF 1908), S. 36—Dlflor^tion. 

-S. 35— Discrefiou — Cosls. 

Whe e the court below gave reasons for 
awarding costs in a particular manner and it is 
not shown that the principle adopted is wrong 
the discr^iion exercised by the court below 
should not be intc'fered with in aopcal. [Martiti 
a*^d Pratt, 77.) Shridhar Laxman v. Janar- 
dhan. 72 I. C, 993 . 1923 Bom. 37. 

-S. 36— Discretion — Pleader^s fees — Opi¬ 
nion of the Taxijig Master. 

On a question of pleader's fees, the Court 
always allows the opinion ot the Taxing Master to 
prevail and it will not interfere with it unless it 
is wrong in principle or very clearly wrong in 
detail. [Pratt, I ) Sadasukh Gambhirchand v. 
Baijnath Harnandrai. 23 Bom. L R. 864 : 

63 I.C. 37 :45 B. 1234. 

-S. 35— Discretion of Court — Libel. 

Costs are in the discetion of the Court which 
it must exercise on proper materials. A plain¬ 
tiff guilty of misconduct in commencing ihe suit 
or the course of the trial can be deprived of big 
costs even if successful. In a suit for damages for 
libel, plaintiff if he succeeds, is entitled to bis 
costs, though damages are small, but not nomi¬ 
nal. [Scott, C. 7. and Chandavarkar, 7.) Nadir- 
SAW Hormusji V. PiROjSAW Ratanji. 19 I C. 98 : 

15 Bom. li.R. 130, 

-Ss. 35 and 47 —Discretion of award of 

costs. 

S. 35 gives discretion as to the ordering of costs 
but the award of costs depends finally on S. 47 
and the provisions of S. 35 are supplementary. 
[Newbotild and Cuming^ 77.) Ramesh Chindra 
V. Mohim Chandra. 68 I.C. 600 ; 35 C.L.J. 156. 

-8. 35— Discretion —Bona fide mistake. 

Where a temple committee have acted bona 
fide and in due execution of their powers in in* 
stitutiog proceedings, the fact that the Court 
comes to a different conclusion should not pena¬ 
lise either the committee or a new trustee. (Sada- 
sioa Aiyar and Napier, 77.) Sundara Rama 
Sastki V. Anantha Krishna Naidu. 38 I.C, 695 : 

5 L.W, 673 

-- 35 — Discretion not absolute^ 

S. 35 does not give an absolute discretion for 
awarding costs, but a discretion that could be 
interfered with if exercised wrongly and arbitra¬ 
rily. 26 M.LJ. 356 foil. [Napier, J.i Indoor Sub- 

BAKAMI REDDI V. NELATUK S'UNDARARAJA. 

18 M.L.T. 460 : 31 I.C. 312 : (1915) M.W.N. 1021. 

-S. 35— Discr^dion — Interference with 

discretion of—Trial Court on appeal^Power of 
Second Appellate Court to interfere. 

A Court deciding a cas« has a discretion vest¬ 
ed in it to award costs and where the discretion 
has been judicially exercised it is improper for 
an Appellate Court to interfere with the exercise 
of that discretion. Where however an appellate 
Court has interfered with an order as to costs 
passed by the first Court the legality of the order 
of the first Appellate court can be questioned on 
second appeal. So far as apportionment of 
costs is concerned there is no distinction between 
ple-ts based on facts and pleas based on Aq 
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C. P. CODE (y OF 1903), S. 35—Discretion. 


C P. CODE (V OF 1908), S. 35—Order. 


omission to provide for cos^s may be corrected 
either by review or by appeal. (Ashivorth^ J.C.I 
RamKish4N Das v. Jagannath Ppasad, 

25 O.C. 385 : 73 I.C. 222 : 10 O.L.J 20 : 

1923 nudli. 155. 

-S. 35-^ Discretion — Interference on 

appeal. 

Where a reasonable discretion has been exer¬ 
cised in the matter of costs the High Court will 
be slow to interfere. [D^niels^ A.J,C.) Rajendra 
Narayan V, Ghafoor Khan. 73 I C. 307 

9 0. & A.L.R. 77. 

Dishonest Defence. 

-S. Zb—Dishonest defence — Costs — Du^y 

of manager to keep accoiinfs. 

The manager of an estate, who collects and 
disburses moneys, must keep clear accounts and 
if a suit is necessary owing to his default, he 
must pay the costs especially, if he sets up a false 
defence and keeps back the true accounts. 14 
Cal. 147 P. C. lef. (Imam, J.) Sukmari Ghosh 
V, Goho Mohan. 43 Cal. 190 ; 31 I.C. 662 : 

19 C.W.N. 880. 

Government Solicitor, 

-S. Zb—Govt. Solicitor and Advocate 

Gcne*'aL 

In suits by or against Government in which 
costs might be awarded to Govt, the taxation 
must be without interference with the arrange¬ 
ment which exists between the Govt, and its 
legal advisors with regard to their remuneration, 
(Macleod. /.) NUsserwanji and Co. v. War- 
TENFELS. 40Bom, 588 : 33 I.C. 362 : 

18 Bom L,R. 118. 

—-S. 35 — Government — Subject to same 

rules as ordinary litigant. 

In an unsuccessful litigation the Secretary of 
State is liable to pay costs Uke any other unsuc¬ 
cessful party. (Mullick and Sultan Ahmed, 31.) 
Secretary of State v. Lowan Lhhan Mar- 
WARi, 5 Pat. L J 321: 1 Pat. L.T. 451 : 

21 Cr. L. J, 475 : 56 I. 0. 507 : 1920 Pat. 253 


Interest. 

——— S. 35— Interest on costs—Judgment 
silent as to — Decree—Interest on costs if can be 
included in. 

A Court inserting interest on costs for the first 
time in the decree is within its jurisdiction, the 
power of awarding interest on costs being dis¬ 
cretionary which may be exercised when framing 
the decree. Where a pleader signed a decree 
before the Court signed it and where no objection 
to insertion of interest on costs was taken in 
appeal to the High Court, the objection will not 
be allowed to be raised subsequently. (Rafique 
and Piggott, JJ.) Kishore Lal v. Hadri das. 

35 I. C. 218. 


——S. 35— Interest on costs—When due- 
interpretation of judgment. 

Interest should not be allowed until the cost 
have actually been incurred. A judgment decreet 
a certain sum in favour of plan tiff with proper 
tionate costs and future interest from the date o 
gait till realization at one per cent per month. HeU 


the interest was payable only on the principal 
sum and not on the costs. (Chevis, J) Uttam 
Chand V. Bilamal. 60 I. C. 845. 

Maintenance Suit. 

-S. 35 — Maintenance suit —In forma- 

pauperis—Cosfs. 

In a maintenance suit by a pauper Hindu 
widow, t*^e plaintiff if she succeeds in getting her 
right established by the decree alone ought ‘ 
to be given costs in proportion to the amount of 
her success. (Sadasiva Aiyar and Burn, JJ.) 

ViSALAKSHI AMMAL V. KALI NARAYANASWAMI 

Aiyar. 10 L. W. 540 : 53 I. C. 796 : 

(1919) M. W. N. 878. 

Mortgage. 

-- Z. Zb—Mortgage suit—Rule as to cost — 

E.xcepiion. 

The general rule of appeal that an unsuccessful 
appellant must pay the costs admits of no excep¬ 
tion in favour of an unsuccessful appellant 
mortgagor. The mortgagee is entitled to add to 
the security the costs of the appeal, {Piggott 
and Walsh, JJ.) Amina Bibi v. Rama Shankar 
Miser. 41 All. 473 : 50 I. C. 730 . 

' 17 A- L, J. 582. 

---S. 35— Mortgage decree against several 

defts. —One deft* alone appealing —Appellate 
decree for costs against that deft. — Nature. 

Where one defendant appeals against a mort¬ 
gage decree against him^lf and others, the appeal 
is dismissed and costs are awarded against the 
defendant who had preferred the appeal, the 
decree of costs is of the nature of a simple money 
decree against him. (Piggoti, J.) Mohammed 
SiDiQ V. Ghaous Muhammad. 22 I. C. 42 : 

11 A. L. J. 976. 

-S. Zb—Mortgage — Redemption — Practice. 

A mortgagor is ordinarify entitled to costs in a 
redemption suit unless he forfeits his right to it 
by laches. In Malabar, though redemption suits 
are complicated by questions of compensation for 
improvements yet where a mortgagor fails to 
deposit even the mortgage amount in full, the 
mortgagee is entitled to his costs. (Oldfield and 
Phillips. JJ.) Harihara Mangalath v. Katap- 
ratha Kath. 38 I. C. 656 : 

(1917) M. W. N. 275. 

-S. 35— Mortgage suit. 

A mortgagee is ordinarily entitled to his costs of 
suit unless he is guilty of grave misconduct. 
{Sadasiva Iyer, J.) Vadlamannati Bala Tri¬ 
pura V. Dadu Saheb. 19 I. C. 474 : 

(1913) M. W. N. 334. 


Order. 

-»S. Zb—Order—Costs to follow result. 

Costs generally abide the result for where a 
plaintiff’s suit is practically decreed in full, costs 
should be awarded to him. (Moti Sugar, /*) AghA- 
Mahomed Aslam v. Jodh Singh. 

1923 Lab. 613 (2), 

-S 35— Order—Exceptional cases. 

Costs generally abide the result, if no valid 
reason has been assigned as to why an exception 
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C. P.€ODB (V OP 1808), 8. ^S—Order. 

should be made in the case. {Moti SagaK, 7.) 
Dbs Raj Sawhnby v. Frays Motor Works, 

76 I. C. 64 ; 1923 Lah. 302 (1), 

■. “S. 35 and 0. 23, B, l^Order as to costs — 

Remand to lower Court tvith direction that costs 
to abide and follow the result—Withdrawal of 
suit after remand—Order as to costs. 

An order oi remand directed the costs of the 
appeal **to ab'de and follow the result.” Alter 
remand the case was withdrawn. Held^ that the 
meaning of the direction was that costs should be 
paid to the party who ultimately succeeded in the 
litigation. The event was nothing but the outcome 
or result of proceedings and the withdrawal of the 
suit is an eveijt within S. 35 cl. (2) of the C. P. 
Code and if the Court did not order costs it must 
assign reasons. Where it did not appear that the 
Court applied its mind as to the costs of the 
appeal it was a case for revision by the High 
Court. {Oldfield, 7.) Lakshmi Venkayamma 
Raov. VenkatRamappa Rao. 24 M. L. T. 212 : 

(1918) M. W. N. 66 1 : 47 I. C. 862 : 8 I. W. 219. 

- S. 35— Order as to costs — ''‘Costs to abide 

and follow resulV' — Meaning. 

Where the High Coutt ordered ‘'that the costs 
shall abide the result/* it only implies that the 
order as to costs is to await till the decision is 
given in the case. It has not the effect of fetter¬ 
ing the discretion of the trying Court as to the 
awarding of costs to the appellant. The order 
does not make it incun^ent on the Court 
below to award costs to th^person who succeeds 
But if the words used were ‘*to abide and follow 
the result,” then it may be interpreted as conve¬ 
ying the suggestion that the successful party must 
be given his costs. The words abide the result” 
are equivalent to the words “ costs in the costs.” 
{Seshagiri Aiyar and Napier^ 77.) Godavarthi 
Peru v. Godavarthi Lakshmi Devamma. 

39 Mad. 476 : 28 M. L J. 441 : 29 I. C. 203 : 

(1916) M. W. N. 330. 

[Affirming on appeal 24 I. C. 476] 

- -S. 35— Order as to Costs —'* Costs would 

abide the result^* — Meaning—Discretion of lower 
Court. 

The words ** costs would abide the result” do 
not mean costs would follow the result and the 
discretion of the Subordinate Court is not curtai¬ 
led by the use of the phrase in an order of the 
Appellate Court. 4 C. W. N. 343 diss, {2'yabji, 
7.) Godavarthi Feria v. Godavarthi Lakshmi 
Devamma. 24 I. C. 96 : 39 Mad. 476 (note). 

[Affirmed on appeal 29 I. C, 203 : 39 Mad. 476.] 

Partition Suit. 

■ ■ S . 36— partition suit — Costs, 

The general rule is that in partition suits parties 
should have their own costs except with regard to 
the institution fee which should be borne propor¬ 
tionately by ail the parties. {Macleod, C. J. and 
CrumpJ.) Kasturibai Manibai Bai Mahalaxmi 

1923 Bom, 464. 

—— 8 . 36— Partition—PreHminary decree. 

Costs in a paitition suit up to the preliminary 
decree ought not to be given to plaintiff but to be 
borne by all the parties. Such an order maybe 


C. P. CODE (VOF 1908), S. 85-Prlnolplrt of. 

made even though some of the defendants have 
not appealed from the decree ordering cost to 
plaintiff as it is to their benefit. (D, Chatterjee and 
Walmsley, 77.) Ambika Prasad v. Par dip Singh. 
42 Cal. 461 : 28 I. C. 446 : 19 C. W. N. 283. 

-S. 36— suit — Costs — Practice, 

Where a suit has to be brought for effecting a 
partition between the members of a family and 
neither party has been guilty of unfair conten¬ 
tion the costs till the preliminary decree, should 
come out of the estate. 34 Cal. 878 and 42 Cal. 
451, not foil. (Sadasiva Aiyar and Burn, 77.) 

Venkatarangacharlu v. Sampath Kumara 

AiyangaR. 11 L. W. 6 : 64 I. C. 382. 

-S. 36—Par/ff/on suit — Practice. 

In a suit for partition, the court has a discretion 
to award costs against a party who raises a 
vexatious contention and fails. Ki^adasiva Aiyar 
and spencer, 77.) Shanmugam Pillai v. Mira 
Kani Kowther. 211. C. 746. 

Pre-emption Suit. 

-S* 35— Pre emption suit — Costs of. 

Where a vendee opposes the claim of the pre- 
emptor on several grounds including inadequacy 
of price, the latter is entitled to get his costs 
although the former succeeds in getting much 
more than what was offered by the pre-eroptor, 
{Johnstone and Shah Din, 7/.) Sham Sundar v, 
Harbans Singh. 71 P. R. 1915 : 

13 P. L. R. 1916 : 30 I. C. 6l7 : 

109 P. W. R. 1915. 

Principles of. 

- 1 -S. 35— Principles of—Third party pro^ 

ceedings—Taxation of costs—Method. 

Where defendant succeeds in third party pro¬ 
ceedings, alter a decree is passed against him 
his costs in the suit as against the third party 
should be taxed as between solicitor and client 
and the costs of the third party proceedings 
should be taxed as between party and party. 
{Marten, J.) Weld and Co v. Sher Ahmed, ‘ 
Ekbal AHMED. 59 I. C 18 : 

21 Bom. L. R. 808 at p. 8l6, 

• * 

” ■ ' 3- Principle of—Rule as to costs— 
Exception order. 

Ordinarily a litigant who succeeds although he 
ma> be deprived of his costs for sufficient reason 
cannot be ordered to pay the costs of the other 
side. But in a case where the defendant having 
tendered the rent due. made an offer of perfor¬ 
mance under S, 38 of the Contract Act before a 
suit was instituted lor 'its recovery the Court can 
direct the plaintiff to pay the defendant his costs 
of the suit although not twice over. {Fletcher 
and Newbould, 77.) Bhuperdra Kumar Sarkar 
V. Rani Kissori Dasi. 40 l, C. 614. 

-S. 35— Principles governing award of 

Costs. 

In deciding the question of costs, a Court is 
entitled to consider not merely the conduct of 
the parties in the actual litigation but also matters 
which led up to the litigation. {Mookerjee and 
Teunon,JJ,) Ramsona v. Nabakumar Sinha, 

13 G.L. J, 404: 101. C. 90 : 

16 C. W, N. 808r 
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a P. CODE (V OF 1908}, S. 35—Probate case. 

-S. Zb—Principles of—Appellate decree 

silent. 

Where the Appellate decree is silent as to costs 
the dc-cree ot the Trial Court is the guide to deter¬ 
mine the costs. /.) LaLL i /WARKADAS V, 

Burma Railway Co. 10 L. B K. 280 : 

62 I. C. 299 : 13 Bur. L. T. 173. 


C. P. CODE (V OF 1908), S. 35—Trustee. 

Scale of. 

-- —s. Zb—Scale of—Travelling expenses of 

witnesses. 

Successful parly is entitled to recover from his 
opponent, the expenses properly incurred on 
account of travelling charges of his witnesses. 
(Greaves, J.) Hara Sundar v, Lahabar 

67 I. C. 277 : 1923 Cal, 31o (1). 


Probate case. 

-S. Zb—Probate case—Costs —Execution 

A decree in a probate case directing that the 
costs of both the parlies should be paid out of the 
estate and that joint Letters of Administration 
should be issued to both the parties, cannot be 
executed by one party against the other, but the 
proper course is to sell or mortgage a sufficient 
portion of the estate to pay off the costs of the 
parcies. (Mool^crjee and Beaoheroft, J J.) Hari 
Padu V. Karunamoyee Dasi. 24 I. C. 214. 

Eeaeons. 

--S. Zb—Reasons—Delay in litigation — 

Determination of costs. 

The fact that the delay in the final disposal ot 
the suit took place owing to the laches of the 
plaintiff could be taken into consideration in 
dealing witb the question of costs. (Chatterjea 
and Panton, JJ.) Siba Prasad Das Choudhury 
V. Kazimuddin Sarkar. 65 I. c. 709 

Rejection of plaint. 

-S. Zb—Rejection of plaint, reasons. 

Excessive costs should not be allowed where a 
plaint is rejected at an early stage. (Ken^ingto^ 
and Beadon,JJ.) Nanakchand v. Jiwan Mal. 

35 P. R. 1914 : 25 I. C. 435 : 237 P, L. R. 1914. 

Remand. 

_ -S. Zb— Reasons—Procedure—Award of 

Full costs. 

The Court can issue an order awarding lull 
costs in each suit but it should proceed upon 
reasonable grounds and not infrinee any piinci- 
ple of law applicable to such cases. (Shadtlal 
and Le Rossignol, JJ.) The Punjab Sind Bank 
Ltd Syallpur Ram Kishen. 86 I. C, 529 ; 

166 P.L. R. 1916 

Representative suit. 

_S. 36 and 0. 1, R. Z—Representative suit 

— Costs. 

The order for cost*^ in a representative action 

should clearly specify wheUier it is the represen¬ 
tative party alone or the representative and the 
party that is to bear the costs. 19 Bom. L. R. 650, 
Ref. {Marten,J.) Bhicoobai v. Haribai Raghuji. 

42 Bom. 666 ; 42 I. C, 9 : 19 Bom. L. R. 650. 


- S, Zb—Scale of—Separate sets for sepa¬ 
rate defts. 

Different sets of costs can be awarded when 
there are several defendants raising various de¬ 
fences. (Napier, J.) Indor Subbarami Reddi v, 
Nelatur Sundararaja Iyengar, 

18 M.L T. 460 : 31 T. C, 312 : 11915) M.W.N. 1021. 

-S. 35— Scale of—Part of claim subse¬ 
quently withdrawn. 

The Court fee paid on part of the claim sub 
sjquently withdrawn cannot be granted as c-ists. 
(Kanhaiya Lai and Sabonadierc, A. J. Cs.) Ram 
Jiyavan V. Mahommed Abdul Hassan Khan. 

23 I. G. 231. 

Scheme Suit. 

-Ss. 35 and 92— Scheme suits —Cos/5. 

The Privy Council in a scheme suit directed 
the costs of all the parties to be paid out of the 
trust funds, the trustees paying thern to the other 
side out ot their pocket in the first instance and 
then recouping themselves out of the trust 
funds. (Lord Macna^ten) Sevak KiRPAS han¬ 
kar Daji V. Gopal Rm) Manohar Tameekar. : 

12 M. L. T. 448 : (1912) M. W. N, 1106 : 

16 C. L. J. 640 : 15 Bom. I. R. 13 ; 17 I. C. 4^1: 

24 M. L. J. 199. (P, Cj 

Third Party. 

-S. Zb—Third party— P'iability for costs. 

As a general rule, only the parties to a litiga¬ 
tion can be made liable for costs, but in excep¬ 
tional cases it is open to a co"rt to make a stranger 
to a suit liable for costs. 7 Bom. 484. Rel. (MoO’ 
kerjee and Beachcroft, JJ.) Balabhadra Singh 
V. Radhasham Singh. 16 I/C. 381. 


Trustee. 


_S. Zb—Trustee—When costs to come out 

of trust estate —Bight of appeal. 

Persons who are in the position of trustees 
ought to have their costs out of the trust estate 
in legal proceedi’^gs concerning the estate* unless 
they have unreasonably carried on or resisted 
such proceedings. An appeal is entertainable 
against a decision on the question of costs where 
a question of principle is involved. {Sat^etson, 
C.J. and Mookerjec, J.) Aga Mahomed Shirazi 


V. Mahomed 


Shoostry. ^ 

39 I. C. 388 : 21 C. W. N. 339. 


_S. Zb—Representative suit—Discretion 

as to costs— Interference of Appellate Court. ^ 
Unless the discretion as to costs is exercised 
unreasonably by the lower Court* the Appellate 
Court should not inteife e. If a defendant, sued 
in a representative capacity, raises unnecessary 
defences the Court can make him personally 
liable for the plaintiff’s costs. (Chevis, J.) 
I^^NWAR Das V, Bodh Raj. 60 I. C. 362. 


_^-S. Zb—Trustee—Construotion of will — 

Costs—By whom to be borne. 

Where a litigation is caused by the language 
of a will, its costs Should be borne by the estate 
and not by the trustees [Tyahjt.J ) Godavarthi 
Peria V. Godavarthi Lakshmi Devamma. 

39 Mad. 476 (Note): 24 I. C, 96- 

[Affirmed on appeal. 291. C. 80S : 89 M.. 476* j 
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' 37—Cowr/ of wards—Party to cxecn* 

Uon^JnrisdicUon of Couri--Comp$tcncv of Cjitrl 
to proceed. 

Where after decree the Court of Wa»ds becomes 
a party in execution proceedings, the Court has 
jurisdiction to proceed with the execuMon. (Be- 
man and Hayzvnrd, JJ,) Bandoo Krishna v. 
Narstng Rao. 

38 Bom 662 : 25 I. C. 406: 16 Rom. L. R. 627 

^ “ Ss.37i 38 and 150— Mortgage 

of Bs, 2y000~Prr/twina/y decree by MunHf _ 

Final decree by ^ub-Judge—Execution by Munstf 
%f competent, 

A preliminary decree for nearly Rs. 2,000 was 
made in a mortgage suit by a Munsif having 
power to try suits up to Rs. 2.000, The Munsif 
being transferred and his ®uccessor not being vest¬ 
ed with the same power, the final decree was made 
by the Sub-Judge, Execution was, however, taken 
out in the Court of the Munsif who in the mean¬ 
time was vested with jurisdiction. Held, that the 
Munsif's Court could execute the decree under 
S. 150, C, P. C. though not under Ss. 37 and 38. 
(Cbatitrjee and Panton, yy.)AMiNUDi)iN Mullick 

V. ATTARMANI DASI. 

67 I. C. 879 : 24 C. W. N. 899. 

Ss. 37 and XbO^Exeoution—Jurisdiction 
Money-decree—Transfer of area where judgment 

debtor lived from one court to another. 

Where subsequent to the passing of a money 
decree the area in whiclwthe judgment debtor 
lived was transferred frorff the jurisdiction of 
the court which passed the decree to that of 
another Court it is open to the latter court to 
execute the decree. 42 M, 821 • 37 M. 4K2 Ref. 
{Oldjield and Vent^atasubba Rao, JJ,) Muthu- 

KARUPPA ChETTY v . PAIYA KAVUNDAN, 

45 M. L. J, 210 : 1923 M. W. N. 406 : 

18 I. W. 17 : 73 I. C. 956 {2): 1924 Mad. 32, 

Sfl, 37, 88 and 160— Court passing decree 
— Lossef territorial jurisdiction—Application for 

Court passing deorte for execution—ProperCourt 
—Lim, Act, Art, 182(5). 

Per Chief Justice and Ayling The Court 
which pasted the decree is a proper Court for 
execution within Art. 182 (5) of the Lira. Act even 
though the property over wh-ch it had jurisdic¬ 
tion at the lime of the decree was taken away from 
it and a«signed to another Court at the time ol 
the presentation of the application for execution 
Per SadasivaAiyar, /.—Both on principle and on 
tbe interperation of Ss. 37, 38, 39 and 150 of the 
C. P. Code tbe Court which actually passed the 
decree had no jurisdiction to execute its decree 
after it has lost jurisdiction over the immoveable 
property sought to be pursued in execution. 37 
Mad. 462 overruled. (Waltis, C, J, Ayling and 
Sadasif'a Aiyar,JJ.) Sefni Nadan v, Muthu 
swAMi PiLLAi. 42 Mad. 821 ; 37 M. I. J, 284 : 

26 M. L. T. 223 : (1919) M. W. N. 6^0 : 

68 I. C. 213 ; 11 L, W. 63. (F.B.j 

———'B». 37 snd 38— Mortgage decree passed 
without jurisdicUon, 

A mortgage decree was passed by T. Court 
though the hypoiheca was not within its jurisdic¬ 
tion. Application for execution was made to K 


C. P. CODE (V OF 1008), 8, 87. 

Court. On a question arising whether the K 
Court had j^risdictitni to execute the decree when 
the T, Court had not ceased to exist. Held, that 
the K, Court had no such jurisdiction unless and 
until the decree was transferred to it for execu¬ 
tion. An ord^r transferring a decree for execu¬ 
tion should not be made so as to evade the 
provision of the Lim. Act or to validate an invalid 
application. {Ayling and Krishnan, JJ.) Venka- 
tasami Naik V. SivANU MuDALi. 42 Mad. 461 : 
86 M, L. J. 199 : 61 I C. 102 : 10 L. W. 870. 

“ Ss. 87 and 39— Decree of Court having no 

territorial jurisdiction—Execution. 

Where a temporary Sub Court has no defined 
local jurisdiction and a decree is passed by that 
Court in a suit transferred to it by the District 
Court, it has no power to execute the decree by 
attachment of properties situate in places that had 
not yet been subjected to its jurisdiction but 
shoulcFhave transferred the decree for execution 
to the Court having jurisdiction over the property 
sought to be attached, since S. 150 has no applica¬ 
tion to such cases and territorial jurisdiction is a 
condition precedent to the execution of a decree, 
22 I. C. 899 and 17 Cal. 699 Foil. (Sadasiva Iyer 
and Napier, JJ.) Venkatachalam v. Sitha- 
yamma, 35 I. C. 296 : 31 M. L. J. 22, 

--S- ^1—Transfer of territorial jurisdic^ 

tion—Execution of decree —* court passing decree 
if entitled to execute. 

A Court which originally passed a decree 
ceases to have jurisdiction to execute it if the 
properties comprised in the decree are trans¬ 
ferred to another district. Where different Courts 
have jurisdiction to execute the decree, the ques¬ 
tion, which Court has to execute the decree, is to be 
decided on grounds of convenience. {Oldfield and 
Tyabji, JJ.) Parthasardhi Appa Rao Bahadur 
V. Maka Venkatadri Appa Rao Bahadur. 

271. C. 88 : (1914) M.W.'kT. 896. 

-S. Transfer of territorial Jurxsdic- 

tton—Jurisdiction of Court passing a decree for 

sale, 

A Court passing a decree for sale of certain 
properties cannot entertain an application for 
sale after the jurisdiction is translerred. 37 Mad. 
462 Foil. 30 Mad 537: 27 Mad 118 :8 M.L.T, 299 
Dist. (oldjield and Tyabji, JJ.) Vadivelu Pillai 
v. Maruda Pii.LAi. 26 I. C. 433. 

-Ss. 37, 38 and 150 —Transfer of territorial 

Jurisdiction — Execution — Forum. 

Where the territorial jurisdiction of a Court is 
transferred to another Court by the Local Govern¬ 
ment tbe business oi the Court having jurisdic¬ 
tion over the area so translerred is ipso facto 
transferred to the latter Court, unless the authority 
transferring the area reserves the jurisdiction to 
the former Court. No formal order of transfer of 
the business of the Court is necessary. An ap¬ 
plication for execution of the decree must be 
made only to the Court which has acquked the 
new territorial jurisdiction. {Ayling and Sada¬ 
siva Iyer,JJ,) Subbiah Naicker v, R^manadhan 

CHETTI4R. 37 Mad 462.26 M. L. J 189 - 

1 IhW. 261 : 22 I.C. 899 : (1914) M. W. N 206 
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-S. 37— Transfer of territorial jurisdic' 

tion—Court which passed decree ceasing to 
exercise jurisdiction— Execution of decree. 

Tbe power to execute a decree is vested in the 
Court wh*ch passed the decree. But in the event 
of the Court ceasing to exercise jurisdiction it 
would be exercised by the Court which would 
have power at the time when the application was 
filed to try the suit, yjwala Prasad and Imam JJ.) 
Sarafat Hussian V. Sheikh Khursed Ali. 

49 I. 0. 958. 

-S. 37 —Decree of Calcutta High Court 

—Execution within Umits of Faina jurisdiction. 

Where the decree which was being executed 
was a decree of the Calcutta High Court in a 
suit which arose within the present jurisdiction 
of the Patna High Court, it was the latter court 
which had power to supervise the execution of 
the decree, (Millerx CJ, and Chapman J.) Ku la- 
da Prasad Tewari v, Sadhu Charan Tewari. 

48 I.C, 107 : 3 Pat. L.J. 435. 

-S. 37 (b)—Cowri passing decree ceasing 

to have jurisdiction. 

Where the Court which passed a decree has 
ceased to have jurisdiction to execute it, the only 
Court which can execute the decree is the Court 
which, at the time of filit^g the execution appli¬ 
cation, would have jurisdiction to try the suit in 
which the decree sought to be executed was pas¬ 
sed. (22. I.C, 899; 27 I.C. 88 Foil. (Sadasiva 
Iyer and Moore, JJ.) PenugoNda Rattam v, 
Korsika Thatha. 31 M.L.J. 9n ; 

35 I.C. 237 : 20 M.L.X. 327. 

• -S. 37 (b)— Court passing decree ceasing 

to exist—Jurisdiction to execute — Cf^ncurrent. 

Where the Court by which a decree was pass¬ 
ed has ceased to exist, the decree should be exe¬ 
cuted by the Court which would have jurisdic¬ 
tion to try the suit in which the decree was pass¬ 
ed, Where there are two independent Courts 
within the same territorial limits having concur¬ 
rent jurisdiction it is open to either of such Courts 
to execute the decree of the other* (Atkinson and 
Manuk. JJ.) Rameshwar Lal Bhagat v. Jaga- 
deshwar Dayal Singh. 49 I,C, 94. 

— —S, 38 — Execution—Jurisdiction of Court, 

The value of the property may greatly exceed 
the value of the decree, yet the executing Court 
must decide the objection, 5. I. C. 673* iRef. Che- 
vis and Shadi Lal, JJ.) Mussammat Khan Debi 
V. Mussammat Nithel Debi. lOl P.R. 1915: 

32 I.C. 43 : 191 P.W R. 1915. 

_iSs. 38 ^6--Attachment by precept 

•^Objection against executing Court—Want of 
transfer of decree. 

An objection to the jurisdiction of an execut¬ 
ing Court to order sale of immoveable propert> 
based on anotber Court's decree will nof be heard 
for the first time during the hearing of an appeal. 
There is nothing in law against a decree being 
simultaneously executed in more places than one 
against the property of judgment debtor, [Sada- 
siva Aiyar and Moore, JJ.) Sivakolundu Pil- 
LAI V. Ganapathi Aiyar. 34 I.C. 302 : 

3 L.W. 336, 


C. P. CODE (V OF 1908), S, 39. 

- Sb. 38 and 39 —Property situate partly 

outside jurisdiction. 

The fact that all the property is not situated 
within the jurisdiction of the Court which pas¬ 
sed the decree does not affect its jurisdiction to 
sell the property comprised in'the decree. (Wal¬ 
lis, C.J. and Seshagiri Atyar, J,) Hansraj Sowcar 
V, Mohideen Rowther. 29 I.C. 746, 

t 

-Ss. 38, 39 and 41 —Transfer of decree — 

Application to execute — Forum, 

The Court to which a decree has been trans¬ 
ferred can execute the decree simultaneously 
with the execution proceedings initiated by the 
executing Court, only under exceptional circum¬ 
stances when it is necessary in the interest of the 
execution creditor without putting hardship on 
the judgment-debtor. A decree-holder can apply 
10 the trying Court for the execution of its dectee 
once transferred to another Court and dismissed 
by it even before the result of execution is certi¬ 
fied if there was order permitting sirnultaneous 
execution with the execution proceedings in the 
executing Court ; otherwise the application is not 
supposed to be made to the proper Court. A 
decree was passed by the Dt. Court which sent 
it for execution to another Court. The executing 
Court dismiss^ed the petition for execution. The 
decree-holder after some period applied again to 
the Dt. Court for execution, but tbe petition was 
returned for amendment under S. 235 of 1882 
Code. The petition was represented without 
amendment and was simply recorded by the Dt. 
Court. Again the dedVee-holder applied for exe¬ 
cution to the same Court. Held (ii that the first 
aoplication after dismissal by the executing Court 
was a step-in-aid of execution to save limitation, 
(ii) that that application was not made to the 
proper Court as the seisin of execution proceed¬ 
ings was with the executing Court. (Sankaran 
Nair and Ayling, JJ.) Maharaja of Bobbili v, 
NarasarajU Peda. 37 Mad. 231: 

12 M.L.X. 119 ; (1912) M.W.N. 721: 

15 I.C. 738 : 23 M.L.J. 236: 

[Affirmed on appeal 39 Mad. 640, 
36 LC* 682. (P. C.;] 

- Ss. 38 and 47 — Execution sale — Sk// to 

set aside. 

Under S, 38, Civil Procedure Code, a decree 
may be executed either by the Court which pas¬ 
sed it or by the Court to which it is sent for exe¬ 
cution and where the Trial Court is not the Court 
to which the decree is sent for execution, this 
section prevents it from proceeding with the suit 
as a matter in execution and executing the decree. 
(Kotwal, A.J,C,) BriJMohansingh v, Kastur- 
CHAND. 68 I, C, 693 : 1922 Nag. 189. 

-Ss. 38 and Application to original 

court after transfer to another is no step-tn-aid. 
After a decree *s transferred by one court to 
another for execution any application made 
to the former court cannot be a step-in-aid. 
{Adami and Das. JJ.) Jnanendra Nath Ghosh 

V, Kumar Jogendra Narain Sinha. 

2 P. 247 :74 I.C. 608 : 1923 P. 384. 

- S. 39 —Transfer of deo*ee — Application 

for execution^Couri having lo'‘al jurisdiction 
over the properties of judgment debtor, 
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All appUcation for execution has to be made 
to the Coun to whicli decree has been transfer¬ 
red and not to the Court whicli passed the decreci 
An application to the latter Court is not a sten- 
in**^id ol execution {Sxr John Eti^e.) Maharajah 
OF Bobbiui V NaRASA'UJU Peda B\liara 

Sd Mad 640; 31 M L J. 300r 18 bom L.H. 909 ; 
14 A.L.J 1129 20 M.L.X. 472 : 2t n L J. 478 : 

4 L W. 6.->8 : (1916. 2 M.W.N. 641 : 
21 o.W N. 163 : 1 Pal L.W 26 ; 
361. 0.682:43 I A. 23b (P.C ) 

[Aftirmine 37 Mad 231 : 23 M L J 236 : 
(1913} M.W.N. 721 : 1.^ I.C. 73b 

13 M L.T. 119. 

-S, 39— Transfer of decree — Concurrent 

execution %f pennissibU, 

Where a decree is iransfened to another Court 
for execuiioot concurreut txecution oi it is per- 
mls^ible in ihe Conit I'Om which the dec-ee ha^ 
been tian leired ; concurrenficxecution < f decrees 
is permitted by law. 39 Mad. 6-10 Di>t, 7.} 

Sakaswati Prasad v. People’s Industrial 
Bank, Ltd. 39 I.C. 729 :15 A.L J. 632. 

-S. 39— Application fjr transfer — SUp-in~ 

aid. 

Application for transfer of a decree for execu¬ 
tion is a sep-inaid. (Eo>ti<^ue. 7) L^KAfi 2 ; Ha 
2AKX LaL. 33 i.C. 523 : 14 A.L-J. 416. 

-S. ZB—Transfer of decree — Award un¬ 
der the Co-operative Soculics Acl—Applicuiion 
to enforce award—Co-operative Rates 

31 and 34 . 

An award was made at Poona under the nilos 
framed under S. 43 oi tlie Co operative Societies 
Aci, 1912, which made it enforcca jic/in ihe samt: 
manner as a decree of the Court. The party t> 
the award next applied t 1 thj Judge 01 the Court 
ot Small Causes at Poona i j trat;sfer the decree 
to tne CourE of Small Causes at Bombay undei 
S. 39, C. P. Code. Hcld^ that i-ia'^micn as the 
Po na Court could t-xecute the deci ee as if it had 

passed ir, it c mid aPo tt ai/sfer the decree under 

S. 39, C. P. Codt', Rule 34 of the Co-operaiive 
Sr-Cieties Rules, 1919, framed under S 43 oJ ilte 
Co-operati''e boc tics Act is not clearly worded. 
(Macleod, C J .and Sh^h, 7 ) KrishnaJi Shridhar 
BaRDK V. Mahadeo Sak ia^am Patil 

24 Bom. L. E. 909 ; 64 I. C. 63} (1) : 46 B 12S ; 

1922 tom. 377 . 

_Sb. zb Execution of decrees sent 

to another Court—Pow r to cxe'iUe decries of 
value tn excels of pecuniary jurisdiction. 

Where a decree in excess of pecuntaiy juris 
diction ot the Coutt is pa-ised and sent t-> another 
C ourt having hkc pecuniai y junsd CHon for exe¬ 
cution, me latter Cou't cannot execute it kTcu- 
non and B^a-hciofl. 77.) Rama Nath ^anerjeh 
V. Raj Narayan Chandra. 67 C. 722. 

-S. Zd-^Applicalion ^or ifans/er of 

decree. 

An application to the Court bv which was pa^- 
bed the decree, for transter of the decree for exe- 
F entiOR is IP t an apphea ion for execution. 16 C. 
744, Foil. {ChWy and Coxe, 77.) Rajkumar Sfn 
V, Amroda Charan Sen. 9 i. C. 246. 

VOL. 1—71 


C. P. CODE {V OF 1908), S. 80. 

-3 ZB—Decree of village ^funs*fs Court 

transftfred or withdrawn to District Munsif*s 
Court for fxecntioti—Distfict Mnnsif cannot 
transfer decre* for execution. 

A District Munnif receiving bv transfer a de- 
C’^ee of a village Court undei S. 66 of Madras Act 
I of 18h9 or withdrawing evecuiion of a tiec»ee 
to his own file u* der S. 67 has no jurisdiction to 
transfer it f* r execution to nnoiher D'strict Mun- 
sit’s Cuurt under 39 of the Code of Civd t'ro- 
C‘^durc. {Oldfield and Pevodo^s, Jj.) Kandoth 
Sankaran Nair V. ATC'MJTtMN. 46 Mad. 75*4: 
32 M. I. X, (H. C.J 403 ; 18 I. W. 19 : 73 I.C. 792^ 

44 M. L. J.643, 

--—S. 39 and 0. 21. K. 8 —Executing Court— 

Territf rial jnti^dtetion — Ahscnc of—tfftet of- 
I'eiri o iai |uri«diction though not necessary 
for the ti ial c f su't^^ is ii?cessHrv lor an executing 
Court aia»t from the special and exceptional pro¬ 
cedure by precept. A Court cannot in exe ution 
sell propertv situate outside its terrim-ial juris- 
diedon even though the decee under execution 
w?s t'ansftfred by a C* uit having lun'sdirtion 
over t’nat propC'tv. (Ahdur R.thjni and Oldfield, 

J ) KaSI ViSWANATOAM t HFTTY r. MURUGAPPA 
C HETTY. 31 M. L. J. 760: 23 M. L T. 24: 

43 I. C. 79: 1918} M. W. N. 132. 

—-- S. 39-E//ec/ of transfer, 

A decree tran initted lo another Court does not 
become a decree of tiiat Court, though it can he 
executed as if it is i*s <-wn d'C'ee. *Sesh >gtfi tver 
J ) . Skiniva.'^a Iyhng^r V. Narayana Iyengar. 

(1917) M. W. N. 493: 6 L. W. 361: 40 C 670: 

33 M. L. J. 639 

-Ss. 39, 42 and 0 21. R. 15 —Transfer of 

decree for execution Application by legal r> pre- 
sentativfs for subSliluUon. 

A Court to which a decree is transferred for 
everu ion has no ju isdict on to entertain an ap- 
piiraiion tor minging « n ihe lecoid the legal re- 
pre eititive rd a dcLcas^d decree-holder. The 
appl ctvti-m must be made lolbeCouit which 
parsed the dectee. Obiter —TUe execution of a 
decree so tranrfc'red need not n- cessarilv be 
staved because the application f* r substitution 
has to g i t: t tc Court which passed ilie decree. 

IPriUeauv, A. J. C.) Shrikam v. Durgv ^RASAlh 

56 I. C. 166. 

-S. ZB—Transfer of decree — Cou^t to 

which decree is iransjerred must be one having 
juii-dict\on. 

A decree rann<^t be lransfer*'ed fo" execution 
to a court vvhicti has no pecunia»^y jurisdiction to 
e^'tertajn t^e suit in which decree was pa'^sed. 
The legislative cnairges introduced‘n S. 39(2) 
i.e. that when the court suo motu fansfers a dec¬ 
ree to a subordinate court 'be latt'^r c- urt mu-'t 
be “ of competent jur sdiction ' does not mean 
ihat under b. . 9 (1) a decree may be transferred 
many cjurt for execution, irrespective of ds 
pecuniary jurisdiction. {Jw^la Prasad and B tck- 
nills 77.) AMRix Lal V Murlidhap. 

3 Pat. L T. 422: 1 Pat. 651 ; 

67 I C. 533 r 11922) Pat. 223 : 1922 P 188 

- -S, ZB—Application lor tranter andexe- 

r.ution— Difference between—Fresh application 
for execution when necessary. 
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There nothing in law which compels a 
decree-holder to m ike a second applica ion foi- 
exec It o 1 to *he Court to which a decree ha^ 
been transferred f ,r executi m, when he has 
already nude 0 '>e anplicatioa to iha Cou-t t’ans- 
feiring the decree. (M-*ln-/z and Foster, JJ.) 
Dutt V* Tarapka-^axxa koY Chaudhury. 

6 Pat L T. 11 : 2 P 909 : 1933 Pat. 280 : 

711. C. 7.3; 1924 P, 120 

-S. 39— Execution outside territorial 

limit'i—Trni *fcr of dffcr^e. 

The jurisdiction of a Court is c'rcum c’^ibed 
bv and co extensive with iis territorial lim t. 
Where property sought t » be a tachei is bona 
fid^ wi hout the jurisdiction the or ginal Cou!t 
whose decree is s jught to be enforced and is in 
the hands ot a third party who is not amenable to 
or permanently residing wiihin the jurisdiction 
of the executing Cou't, 't miHt be tra-is erred to 
the Cou't within the 1 iCal limns of who e juris¬ 
diction the oroperty sought to be at*'ached i- for 
the time being. \Alkiiison and J(.• Bank 

OF Bengal v. Sahat Chandra Mitra. 

4 Pat, L. J. 141 : 48 i. C 913 1919 Eat. 155. 

-Ss. 39 and 42-'A^'>//ce to judgment-debtor 

— T^'ansftr of fottion of diCree* 

The trans'er ot a poiti >n of i decree to another 
Court for execution is irreguhr and if it is made 
without notice to tlieyudgn ent-debtor is not bind¬ 
ing On him. iChufTiter^ C. J. and Sharfuddin, 
Prakash Chandra Sai kar Pande Ram- 
NARAIN. 43 1. C. 186: 3 Pat. L W, 247 

-Ss 39 and 24 — Transfer of dtO' €c-‘Powe> 

of Court^Rtgkt of deivee-hold.r lo execute rtnt 
dfcr e os money d'Cice. 

A decree cannot be transferred to another Court 
for a limited nu' p se only i e , to enable the d'C- 
ree-h Ider to share in the i a cable di:-tribution 
of assets. But the Coi-t to wh ch tue case is 
tiansierred has jurisd chon to execute it where a 
x«’hoIe case for ex..cutioo, as distinguished from 
the de':ree t » be exesut^d, is trarisfe red by a Dis¬ 
trict Judge under S. 24. A decre^-hotder who 
has once applied to execute a decree as a rent 
decree seeking t) bring the tenure to sale m i\ 
also execute it as as a money decree if i* is ulri- 
matelv found to Oe a m ney decree. {Chamitr, 
C. 7. and Sh irfuddin, J.) Chaiterp^t ^ingh v. 
Kirat Chand Shimal. 39 I. C. 737: 

1 Pst. L. w. 682. 

-8 39, Cl. (1)- High Cou* t decree — Trans 

mi Sion to Dt, Munsif's Cou*'l jor ex-ention on 
th^ application of fa''ty—Jurisdu Uon — Value, 
Alter a decree is sent to another C urt for exe¬ 
cuti )ii 00 :he application of the di.cree holder 
himself, the q-iestion of c impelercy acording to 
j iri fictional Value of the Court to whic > the 
decree is tians nitted does not a’ise at all. But 
the case woul'i be difleient when the decree is 
transmitted by the Court on its own motion. (S'tr- 
dasiva Aiyar and Spenrer, JJ.) Abdul S^hib v. 
Ahmed Hussain Sahtb. (1914 M- W. N 97: 

22 T. c 275 : 15 M- L T. 148. 

-8. 39 (2)— ^resu^Ption under. 

The Court caniTot presume when a decree is 
transmitted for execution to another court, it 


C, P. CODE (V OF 1908), S. 41. 

intended the decree to be executed even against 
pTOjer*ties situated within ihe jur sdict'on of the 
transmitting court. {Spencer and Devjdoss, 77.) 
VIaHARUA (IF JEYPORE V. RaJA LAKSHMI NARA 
SAMMA Gaku. 18 L. W. 747: 76 I. 0. 269; 

1924 M. 144., 

-S. 39 (2) —Transfer of decree—Pecuniary 

jurisdiction of executing Court. 

A Cuuit passing a dtcrce cannot fend of its 
own moti'^n tu any Court subordinate to it for 
execuiion when the value ot the snbjcci-tratier of 
the Suit of the decree exceeds ilie ptcaniary- 
ILirisdictimi of that Subordinate Court. {Parlett, 
I.) Mahoaied Sasi V. MaUng Kin. 12 I. u. 27: 

4 Bur. L. T. 224. 

-S, 41— Certificate—Execution of decree 

—Decree sent to another court for execution. 

It does not loilow *hd because one application 
lor execution fads in a Court to which ttie decree 
lias been sent for executioa, that that Comt is 
hound to send a certititate to tlie Court in which 
the decree was pasi-ed. The judgment-crediior 
might still he anxious to execute his decree ui the 
'ormer court, aud ii i*! only u hen the Court to 
which liie decree is sent has execu'ed it or has 
iailufj to execute t that the Court is bound to send 
a cenificate under S. 41. It vvas intended that 
ihere should be complete fa lure such as would 
lesuitin no bene''t to .ihe judginent-crediior for 
one reason or another and not met ely a partial 
lai’ure. ('Aaclcod, C. J ^ and Crump, J.) ViTHU 
Daulata Patilz^. Ganesh- 25 Bom L. B 453 : 

74 1. C. 149 : 1923 Bom. 396. 

-S. 41— Applicability—What amounts to 

inf .rmaiion. 

S. 41 C. P. Code does not prescribe any parti¬ 
cular way in w hich the court to w dch a decree 
IS sent tor execution should infoim the coun as 
■ega* ds the result oi. the same. Where a court has 
both small cause i-owers a d origir-ai j rrisaiciiun 
and a decree passed uu ler the former is execaied 
under ihe latter and an eniry of satisfaction is 
made in the Small Cause Register, the Section 
has been complied wnh 

PcxC'ump, 7:—S. 41 contemplates two dif¬ 
ferent coa'’ts and cannot bi applieJ strictly to such 
a vase. [MacLod, C. 7. and Crump, 7.) Maniram 
Peekchand Marwadi V. ViTay Ramji Paxil 
PaNDE. 76 I. C. 643 : 1923 Boai. 371. 

-Ss. 41, 42 and Zd—Scope of. 

S, 41 requires that a Court to which a decree 
has been sent for e.xecution bhall certify to the 
Court which sent it iha* ii has completely execut¬ 
ed the decree or has lailed to do so and is anable 
to do so 3nv luriher. Tue bCC ion may also re¬ 
quire ceriihcates to be sent of the resulr of each 
applica i *n for execuiion that is made to the txe- 
cuting Court, but in any case such ceihBcatcs 
have to be under the executive o: dci s ot the 
High Co irt. But the sending of a ceriifi''a e dees 
n t of itself put a i end to the jurt diciioi of the 
c ourt to execute the dec ee, a id the sindLngof a 
ce tificate of the latter class cam'ot ao ^o at atl, 
'^7 Mad 231 distinguis^^td 2 < All. 129 followed, 
[Batmen, J. C. nd Halltfax, A, J. C.) IXDRA Raj 
StNGH V, Muradkhan. l8 N L. B. 178 ; 

68 1. C. 657 : 1922 Nag. 210. 
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“ S' 41— Certificate--Necessity for — Exe¬ 

cution. 

' The o^dcr t f the High Court selling aside an 
order allowing an objtchon of limitation laken b\ 
the judgment-dt btor btfore the exccutu g Court in 
atranslened decree, puts the patties in fie same 
position in which i-hey were before ihe papers 
w^ere retuintd by the extcuiing Court lo be 
oiiginal trying Court ; and s i after the order, the 
executing Court can proceed with the extcuiion 
appl.catioa, as it no older of Aorellate Court 
allowing the objection war passed, and no ctr 
tificate required under S. 41 of the Code wa^ sent. 
(Cou/rs and Sultan Ahwed^ J].) Cdaibhan 
PaktaB Singh v, ^heo Kamji. 68 I. C. 987. 

- Ss 42 and Execution of Small Cause 

decree— Appeal, 

Although no appeal bes from the or^^ers of a 
Smell Cause Cour-. still under 3. 42 ot C. P. C. an 
appeal lies from an order passed in execution of 
a Small Cause decree which has been transieired 
to a Court where it is filed *on the original side, 
( Raftque, /.) Lareti v, Hazari Lal, 

33 LG. 523 : 14 A. L. J. 415. 

-S 43 —Transfer ta one Court — Applica- 

cation for /Hr'/zer transfer. 

Where a decree is already transferred for exe¬ 
cution by court which passed it, an application 
for further transfer bh ,uid be made to the court 
wheie execution is pending. (MacUo^ and Shuh, 
77.1 Rangaswamt Shetti v, Sheshappa Man- 
JAPPA, 47 B. 66 : 68 I. C. 506 : 

24 Bom. L. £. 798 : 1932 B. 359. 

V 

-Ss. 43, 47, 104 <h) and 145 —Small rause 

decree—Transfer to Muitstfs Court far execution 
—Order of arrest^ if appealable^ 

An order directing the arrest ol a surety pass 
ed by a Munsif in execution of a decree trans¬ 
ferred to his Court lor execution by the Small 
Cause Court, is appealable. {Woodroffe and 
Chatterjee. 77.) Adhak Chandra Gope v, Pulin 
Behary Saha. 27 I. C. 10 : 20 C. L. J. 129 

-S. 42 —Powers of execution of Court to 

which decree is iransferted, 

A decree was obbained in Soothal Parganas 
and was transferred to a Court outside the above 
jurisdicdon under S. 39 tl) of C. P. Code. The 
Sonthal Parga'^a Couits could not execute the 
decree by arrest of the j udgaieut debior. Held, 
St ll the outside Coarts had power to execute it b. 
issuing a warrant ot arrest under the powers 
under S. 4i, C. P. C, [Mo^k^rj e and Casper 
JJ.) Deosakam Singh v. Prayag Ram sing i. 

10 X. G. 538 

.—Ss. 42 and 102— Execution of small cause 

decree, ■ 

Only one appeal lies against orders passed in 
execution of decrees in small cause ^u'ts [Be/^son 
and Abiiur Rahimy JJa Veepamatmarai v, 
SUBRAMANIA IYER. 12 1. c, 959 : 

(1911) 2 M. W. N. 585. 

--g 43 0. 21, B. 28 —Power of Court to 

which decree ts trausnutted for txct utton, 

Wuere the transmitting Court has made no 
order lor execution but has merely transmitted 


C. P, CODE (V OF 1908), S. 44. 

the decree and the cerlificate of non-satis^aWl^^ 
the executing Court can eoiertiain an objtciion to 
the decree-holder’s riKht to proceed against any 
property other tnan that chdri^ed in ihe decree. 
iKanfiaiyi Lui, /1.7.C.J Bhadri Prasad v. Gaum 
Nath 27 I. 0. 597 : 2 0. L, J. 18. 

' 8. 42 —Transfer of decree—Order for^ 

efftci of—JurtsdiLiton of Cour^ which passed the 
decree. 

Where a decree holder obtains an order for 
the transfer of a d^-cec by the Cuiut whicn pas¬ 
sed a to another Ccuri lor purj oses of execution, 
but ihe decree is not ac uaily Sent to tl-at Court 
the Cuuit which passed ihc decree has jurisdic¬ 
tion to execute it [Miller C 7. and Jwalu Pra^ad^ 
7.1 Kam Chandka Marwaki v, Krishna Lal 
Marwari. 1 Fat. 328 : 3 Pat. L. X. 298 : 

65 1. U. 332 . 1922 P. 301. 

-S. 43— Court of Political A^ent at Sit^kim 

it u Court esitibusiitd by aiuftorily af Governor- 
Geueral, 

Ihe Court of the Political Agent at Sikkim is a 
Cou* t CaUblished D« the aut onty ol thcGover- 
nor-Gen<"ral in Council wittin the meaning of 
43 C. 1 . C. [Coxe and leunon^JJ,) Zamil 
Ahmed v, iViahakajah or Sikkim. 38 Cal. 859 : 

it I. C. 443 : i5 C. W. N, 992. 

-S. 44— Foreign judgment-'Application 

for execution m Bmisii India — Limiiadun, 

The Law ol LuDilaiioa governing ti'e execu¬ 
tion of lore gn dec.ees in British India is the law 
m lorce in Briiish India and »'ot the law in force 
when ihe deciec was passtd. Au order fur trans¬ 
mission ol a decree to Biiiish C_urt cannot be 
treated as an order lor execution. \BaU.htiot and 
Sliah.Jj) Nabhibuai Vazirbaai z/, Dayabhai 
Amulakh. 40 Eom. 504 : 36 J. G. 369 : 

18 Bom. Xf. B. 4ol, 

——S. 44 and 0. 21, R. Execution of 
decree—Decree ex par te by foreign Court-Validity, 
A British Court executing a loreign deciee can 
enquiie wnelner the toie gti Court uad juiisdic- 
uun tu pass it. A decree prouoJuced in ubdcnce 
Ol a paay iii a personal action by a Louit ot a 
L.reigu s ale, *3 null and void. 23 Cd. 22 iP, C.) 

toll. [ Buutteior and SUaH J J.) JivaPPA v, 
JbbkJI. 40 Bom. 5 ji : 3d i. G. 868 ; 

Id EOai. L R. 4d6. 

-S. ^^ — Transmission of decree for exicu- 

iton 10 ISiutive ^tute—Legilily of — PrUi^t.ce — 
Bx pane order jor transuiii^sion — Right of party 
u^gneved — Limitation Act, Art. 162. 

6. 44, C P. C does not aancMon the transinis* 
su-n of a decree ol a Biidsn ludta Court to a 
oun in a Native :>iate. Long piaoiice cannot 
bo relied on lo justity such a tiausmisbion. An 
ex parte order ol iransmission is liable tu be 
vacaied within the peiiud ut iirnitaiijn und.ir Art. 
162 ot tiii Limitation Act. [WuUts, C. 7. and 
:seshagtr% ly r, J.) Chidambaram Chetty v, 
Ramanathan chetty. 32 M. L j 437 • 

41 I. C. 4i : 0 L. W 616‘ 

-S. 44 -Foreign decree —Smalt Cau^e 

Judge and Registrar. 

A judge Ol a Pies dency Small Cause Court can 
execute the decree or a t *reigti Court iransxmtted 
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to it under S. 44 C. P. C. but the Registrar of th-* 
sa ne Court hi- n j power under S- iJ or 35 of the 
Preside icy S-ndi t^aase Courts Act to iss le 
pioca s Ml execution o. a fo^etg i dicree. {Se^ha 
/y^r, J.) 3R1NIVA A Iyengar v. Nakavana I 
Iyengar *1917' M. W. N. 493 : 

6 L. W. 361: 40 I. C 670 : 33 M. L. J. o39 

-S. Objection to execution, 

A"* appiic-ition tor exf^cutton under S. 44 may 
be rf^siated '*a any of the grounds oientio- ed in 
S. 13. C.J,, Srsn'Jgln A>yar and Phillips^ 

JJ.) Rama Aiyar v Kuishva Pattar. 

39 Mad. 733 : 3 . W. 90 :19 M. L. X. 68 : 

32 I. C. 597 : 3o M L J. 143 : 

(1916/ 1 M. W. 83. 

--Ss. 44 and IZ—Execution of decree of 

Native Sbiies—Power of British Courts^ 

Per Sadanva. lyer^ J (Contra Sundara lyer^ J.) 
Asuitdjcs not lie iti Brnisn Indii on dt crees o- 
the Courts of Native States; such deciees ate 
made executable Dv no iheation by Go^cnor- 
Generaliu Cjuncil under S. 44 C. P. C. Per 
badubivx lyer^J ,— (Sundura Iver^ J di>senti 'g ) 
Tiii w ird "inay" in S, 44 is used in the fense of 
; when a Court is e i>p iwered to do a cer¬ 
tain act on the a? plijaMon of a pa^ty it is 
b jund t) take action unless ihe Couit has been 
exp essiy empowered‘o lefuse it. {Sunda^a Iyer 
n»d Sadasiva lyer.JJ ) Veewa R^gH'Va Iyer u. 
Muga Sait. ilBl^^, IIC.W.K 605 : 

20 I. C. 704 : 14 M. L T. 96 : 

[Judgment of Sad^siva Iyer, J. affirmed on 
aopeal oValhs, CJ-, Ayling and Seshagiri Aiyaty 
JJ.) Veekaragava Aivar V. muga ^Al^. 

8i> Mad. 24 : 27 M L J. 535 : 26 I< C. 287 : 

16 M. L 1.479: 1 L. W 887 : 

(1918) M W. W. 162 : (F. B.) 

-Ss. 45 and —Transfer of decree to 

Travanoore Courts Execution—Linu Act^ Arts, 
ld2 (5/ and 182 t6). 

Courts in British India have no power to send 
th^>ir decrees for execution to the Courts in Tia- 
vancore but may and should send to tuose Courts, 
the dJCuiTients they require to enable them to 
execute tne decrees under the powers conferred 
upon them b / t 'e Travancore legislature. 32 M L. 
J. 487, 12 Bom. 230. 29 Cai. 400, 39 Mad. o48, 
Bel An apjlication lor such sending ol a decree 
lor txecution is neither an execution application 
nor a step-in-aid o execution wichin Art. 182 (5), 
as the C. P. C. and the Lim. Act contemplate 
execution by British Courts in India on applica¬ 
tion made to them. The issue oi a not'ce to the 
judgment-debtor on any such application does 
not g veany Iresh stai^ting point. (Wallis^ C, 
Oldfield and Kumaraswarni inastri^ JJ.) Peirce 
Leslie & Co. v Pekumal. 

40 Mad. 1069 : 33 M L. J. 130 : 6 L, W. 203 : 

42 1. C 294: 22 M. L.X. 139: 

(1917) M. W. N. 712 (F. B./ 

-6, 40 —Order passed after expiry of time 

— Attachment, whether ineffective. 

An order passed by a Court extend ng the period 
of attachment always relates back to the date oi 
the petition and has a reirospedive effect even 
though the order was passed after the expiry of 
the statutory period of two iDonths. It is enough 
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if the applicaMon for extension was put in before 
the ex drv oi that period. \::iadasi7fa Aiyar and 
Mone, JJ.) SiVAKjLUNDU Pilla^ V. Ganapathi' 
Aiyar. 34 1 C 302 : 3 I. W. 386. 

-Ss. 46 and 136 and 0. 38. E. 6—Afiach~ 

menf before judi^ment. 

Though the property referred to in O. 38, R. 5 
(b) mnsi be prtiperty wit d i tne Count's juri**d'C- 
tion. no such restriction is imp >sed with leg-ird 
to the propenv mentioned in clause (a). Pro¬ 
perty without local limits of the Courts mav be 
attached before judgment. {FtelU J ) Somasun- 
daram Cheity V. Muthu Veerappa Chetty. 

10 L G. 794 : 4 Bur L. X. &9 : 

-S- 47. 

Appeal.— 

Application under. 

Collector 

Compromise decree- 
Decisirn of prelim inary point. 

Idsmissal. 

Dispos'>e^sion. 

Ext cutlon. 

Exiension of t^me 

Imp aching s tisfaction of decreCi 

I solvency Appl,cation, 

InteriocutO'y Ord.t, 

Objection to attachment. 

0»ner 

Pre emption. 

Quescion relating to execution, 

KaieHble distiibulion. 

Receiver. 

Retrospective effect. 

SaU proclamation. 

Scheme. 

Stay of exeO Jtion, 

ApplicaPiLty. 

Application. ^ 

Bar uf bu t. 

Co*Tipromise decree* 

Conversiou. 

Defence to a suit. 

Discretion of court, 

E>c^cutit n sale. 

FxoneiHted defendant. 

Fo eign oecree. 

Parties and representatives. 

Fur<;hase of decree. 

Ques ion rela'ing to pxecution. 

Rateable aistribution. 

Rest tuiion. 

Scope of. 

Appeal—Application under. 

-Ss. 47 and 73 — Appeal — Application 

under S. 73, 

An order under S 73, 0. P, Code is not an 
order under s. 47 and being consequently not a 
deciee within S. 2 (2) is not appealable. 42 CaL I 
Foil, 36 Cal. 130 Kef. (Coutts and Adamt. JJ.) 
Mussamat Harmoozi Begum v. Mussammat Aye 
Sha. 6 Fat. L. J. 416 : 

67 I C. 421 : 1 Fat.L. X. 296 : 

Appeal— Collector. 

-S. 47— Appeal—CoUector-^Order refusing 

to appoint J 
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promlsa decree. 

order passed in execution proceedings, 
refusing to appoint Ihs Collecior under S. 22 ni 
the uekkian Agriculturists R lief Act falls under 
S. 47 of the Code and is apoealaDle. [tawcctt and 
Raymond, A, J, Cs./ Oh )ith R\\iv L\uuux . 

63 I. C 310 : 16 S. L. A. 47 : 

Appeal—C'mpromise Decree. 

-Ss. 47 and 96 — Appeal -- Compromise 

decree ^Execution order^ 

An order in execution proceedings of com¬ 
promise passed in appeal fiom an order confirm¬ 
ing the sale is appeataole. (C'o^<; and Chancrjce^ 
jy.) JANaK Prosad Sinuh 7*. Net Ram. 

22 1. C. 497. 

Appeal—Decision of preliminary point. 

--—^S. 47— Appeal—Decision of pteiiminary 

point. 

Waere one of t*vo issues is decided, no appeal 
lies Defoie ihe second issue is gone into. B.jm. 
339: 19 C. VV. N. 7P5 Foil. [Sharjitdd'it and Roe. 
//,> Mahvmaya Prasau Singh v. Suruoia Kuah, 
llai7i I'at. 191 : 40 I* c. 617 : 1 Fat. L. W. 7o9. 

Appeal—DismiseaU 

-S. 47 an^ 0. 21, Kr* 28 and 63— Appeal — 

Dismissal of objeation to attuihment on the 
ground that objector was a party to the s/«/— 
Suit by defeated claimant, 

Wneie a person cUitniiig to ba a party to the 
suit preferred an objeciiju to the aviachmem ol 
certain properly in the capaciiy of stranger and 
the oDjcction is diamisaed on the ground that 
he was a party lo the suit Held that the remedy 
of the objector was to fl*e a regular suit to 
estaolish his right to the property attached and 
not to proceed by aj. peal. The test is whether the 
claim as laid by tne objector is adverse to the 
claims ot the judgment-debtor, and an objector 
claiming under a paramount litle is not deprived 
oi his ordinary remtdy ol a regular suit merely 
because his objection is dismissed on the ground 
that he i^'neld lo be a party to the suit. [Batten, 
A. J. C,; Gandelal V, Manjee Sonar. 

47 I. C. 904 

—- S 47 and 0, 21, R. dO-- Appeal — Dis- 

missoj of appiUation to set aside sale—If second 
appeal lies, 

A d tenniwation of any question within S. 47 
is a decree, except a determination against which 
an appeal lies as an appeal against an order. An 
order dismissing an application to set aside a 
sale under 0.21, R. 90 ialls under S. 47 but is 
appeaUbie as an order and is therefore not a 
decree and no second appeal lies against it (19 I 
A. loo ; 26 'Jal. 539 Expi.) [Me coll, J. C.) Maung 
Shw£ Myat V. Maung Shwe Ban. 

(1916) 2 V. B, R. ii>9 : 39 I. C, 374 : 

11 Bur L, T. 26. 





F. CODE (V OF 1908), 6. 47—Appeal—Sxeou 


under O. 21, R. 100. 31 All, 82 (F, B.) Foil. 
[Ruf.i^ue and Ptggott.JJ,) Tej Pal v Tohu 


Singh. 


24 I. C. 98. 


Appeal—Exeou tion, 

-S —Appeal—Execution proceedings--- 

Interlocutory order. 

It is not every o-der made in execution of a 
decree that is appealable, h lerlocutory orders 
in execution pioceedings are not appealable ; the 
Older must relate to the riglits and liabilities of 
the parties concerned which but lor the order 
would have to be de*^ermiiied by a separate ^uit, 
An order disallowing the objection of a judg¬ 
ment-debtor that a fresh attachment is necessary 
IS not appealable. 24 Cal. 725; 9 Cal. 773: 18 Cal. 
469, Ref. (Karamat Hussain and Tudball^ JJ.) 
Mukhtar Ahmed v. Muqarkal Hussain. 

34 All. 680: 15 I. C. 60: 10 A. I. J. 66, 


-S. 47, 101. 0. 43. R. 1 {i)-^Appeal—Ex¬ 
ecution sales—Second appeal. 

Even if a case for se.ting aside an execution 
sale comes under S. 47 an order refusing to set 
aside a sale, being appealable under S 104, is 
outside the definition of a deciee and not open to 
second appc:*!. [Fletcher and Huda, 77.) Jaga^ 
DISH Narain V, Mahamuddin Mohamed. 

46 1. C. 529. 


-—-S, ^Appeal—Execution sale—Setting 

aside—Purchase by decree-holder. 

An application by ibe assignee of judgment- 
debtor tu set aside a sale on the ground '^l fraud, 
collusion and limitation, is one under S. 47 and 
SI appealable to the High Court [Brett and 
(Sharfiiddin, JJ.) Ramuhani Sha v Topi Bibi. 

21 1. C. 938: 18 C, L. J. 264. 


---S. 47— Appeal — Execution — Issuing 

warrant for arrest. 

An order issuing a warrant for arrest is one 
falling under S. 47 C. P. C. and is appealable as a 
decree, (Scot-Smith, J,) Mehr Chand v. Ram. 

Lal. 73 I. c. 766. 


--S, 47 and 0.21, H ^0—Appeal—Execu¬ 
tion—Arrest ofljudgtnrnt-debior. 

An order of the exerutiog Court refusing to 
arrest the judgmen*-debtor in execution of a 
decree is an order falling within the scope of 
S. 47 of the C P. Code, Such an order is thereiore 
appealable. [Marttneau, J.) Lala Das v. Mina 
Mal. 4 Lah. L. J. 266 : i922Iah. 259. 

-S. 47 and 0, 21, R, BO—Appeal—Execu¬ 
tion sale — Fraud, 

Objections to an execution sale on the ground 
of fraud can only be made under O. 21, R, 90, C. 
P. C, prior to confirmation. No second appeal 
hes from an order under O. 21, R. 92, C. P. C, 
refusing to set aside the sale. [Broadway, /.) 
Bashi Ram v, Hassan Mahomed, 61 I. C. 447. 


App eal—Dispossession. 

—— S. 47 and 0, 21. Rr. lOO and 101 —Appeal 
—^Dispossession by auction -purchaser—Applica¬ 
tion 'dtspjsse sed mortgagee disallowed — 
Appeal. 

‘ No appeal lies from an order disallowing an 
application made by a dispossessed mortgagee 


* S. ppeal-~-Execution proceedings--^ 

Stay. 

An order by which is staved issue of warrant 
of attachment up to a certain date, is no step 
in execution of the decree and is not appealable. 
[Shah Din, J.) Hazoora Singh v, Maya Ovi. : 

64 F. W. R, 1911 : 9 I. C. 823 : 

101 F. L. B. 191 
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- 47 2 ind 2— Appeal — Execution of 

dc'-yt'i^ —Declaratury decree — Execution aUuweei 
— tinal order dirctiing delivery of land^ Appeal 
against first orders if barred. 

Flaiiititt appiiea for execution of a decr(e 
directing ihat deicndant should reii-ain in po-ises- 
sion ol land veiiding a certain amount of rice; 
the defendant objected allegii?g that the dec ee 
being declaratory cannot be executed. The 
lower Coart allowed the execution and passed 
later on the linal order dirtcting delivery to 
plainiitf of land other than that hich defendant 
was entitled to retain. The High Couit. on appeal 
against the piehimnary oiaer, held, t03,i ihe 
oiuef appealed against was appealable as it was 
a decree, that ihe dual order d'd n A affect the 
the light of appeal against the previous order n 
tbe appeal was tried in time as the laier order 
did not supersede Iho first and tuat the dtciee 
being declaratory could not be executed. {Sun- 
daru Aiyav and Phulips, JJ.) Lakshmi v. Ma- 
RUDbVl. Mad, 28: 10 SSH. L. X. 43:; 

121. 0. 664: 21 M L J. 1063. 


__S, 47— Appeal — Execution-- Mistake — 

Order restoring possession to judgment-debtor. 

A conditional decree cannot necessarily be 
treated as a preliminary decree and the order, 

restoring po seision to the judgment debtor on 

the ground that the possession was given to the 
decree-holder under a misapprehension that Uie 
decree holder has satisfied the condition which 
he had Eot, is of the nature of a bnal decree. 
The order, however, is an order passed in the 
execution departmem from which an appeal could 
be preferred uuder the provisions oi S. 47. C, F, 
C. iDanicls, 7- C.) Doki Lal v. Mt JAmaga. 

72 1. C. b79: 1823 Cudh 16. 

S. ^*t~-Appeal—'Execution sale—Seiiing 

aside, , ^ 

Where a decree-holder took every proceeding 

under the Code to give effective power to the 
Coun to sell certain property and on the day 
fixed for sale he asded the Court to dismiss his 
execution case, but on rejection of the 'applica¬ 
tion and sale of the property appealed to ihe 
Uistiicl Judge and the order ol the executing 
Court was set aside. Held, that though the order 
of the f'Tst.Court was wrong, it was not appeal- 
aole and Hi^h Court alone cuuld set it aside and 
that the lower appellate Court having assumed 
jurisdiction in the matter, a second appeal lay to 
the High Court. That order ol the lower appel- 
la-e Court must be set aside as being ultra vtrts- 
[Das J) Mehesh Kanta Chowdhury i/. Kam 
PKAsko KAY. 57 1. C, 396. 


Appeal—Extension of Time, 

S. 47 and 0. 34, R. S—Appeal- Extension 
time for redempiton. 

An order extend ng the time for redemption 
a prior mortgage is within O. 34 K. S, C F 
and is appealaoie. {Tudball and Ranque, JJ*} 
VLIAN V. SADriO LAL. 35 All. 116: 18 i, 14: 


Appeal—Impeaching Bat’sfaction Of Decree. 

_8. 47 aild 0. 21, K. Z-'Appcal—lmpe 

aching of decree. 


C. P. CODE (V OF 1903), S. 47—Appeal—Objection 
to attachment. 

An application to a Munsif questioning Ihe 
genuineness of a previous petition certil>ing 
satisiaciion is one under S. 47, C.F.C. and hence 
the order rejec ing it is apfealabie, ihtugh the 
petitioner meii joned O 47, R. 1 i* the teiition, 
.Btaihcroft and Walftistey, JJ.) JaGannath 
MoNdal V. Jaladhar Mondal 40 I. C S39; 

26 0, L. J. 31/. 

• 

Appeal —Tn^^olvency Application 

- 47 — ^ ppeal — Insolvency—Application 

/jy receiver to set aside sale. 

An application b> a heceiver of an insolvent’s 
estate to annul a sale on the ground of a pri ,r 
acjudication of the debior is one under S. 47 and 
a second appeal lies to t'le High Court from an 
order in appeal. Only where O. 21, R. 90 and 
S. 47. C.P.C. both apply to a petition to set aside 
an auction sale that no second appeal lies under 
S. 100 but a second ap eal will lie when S. 47 
alone is applxable [^adasiva Aiyar and Moore, 
JJ ) Ananthakama Iyer v Vettath KutimalU: 
Kovil AMNAL. 19 M D X. 3o7 : 3 L. W. o04 . 

34 1, C. 829 : 30 M. L. J. 611 

Appeal—Interlocutory orders. 

-S. 47— Appeal — interlocutory order— 

Question between patties to the proceedings. 

An appeal lies against an interlocutory order 
passed in execution proceedings, where the order 
has the etitet oi reviving an application lor exe- 
, cution dismissed for Cefault especially when a 
fresh application by a decree-holder would be 
time barred. (Ttunon and Newboidd, JJ ] Mo«an 

Chandka De V, Mohendra Kumar De Sarkar . 

57 I. C. 905. 

-S. 47— Appeal—Interlocutory order. 

It is not every order made in execution which 
is a decree, and an order granting or refusing 
a process for ihe examination ol witnesses, or an 
order merely determining a pcint ot law arising 
incidentally or otherwise in the course of a pro¬ 
ceeding and not refusing or granting relief is not 
aj ptalable. Where the couit of execution finally 
i.tgalives the right ol the decree-holders to pro¬ 
ceed against the land of the judgment-debtor, an 
appeal lies Irom such an Older. yShaai Lai and 
Broadway, JJ.) SiRDARANi Uatar Kauk v. Ram 
Katan. 2 D. P. L. K. iLfth ) 96: 

H5 P. L. R. 1920: 56 I. C. 17^: 2 Lab. L. J. 398. 

-S, 47 and 0. 43, R. I—Appeal-Winter- 

locutory ut d^r—Order dismissing execution appli¬ 
cation for default. 

An order dismi^ssing an appHcaiiou for execu¬ 
tion for default of the decree-holder is not ap- 
D- alable. \Jwala Prasad and Buckntll, JJ.) 
GouK Chandra Roy v. Jan ardan i kasad Tha- 
KUR. 4 Pat. L. T. 204. 68 I. C. 337: 1923 P. 180. 

Appeal—Objection to Attachment. 

---s 47 andO. 21. R. bU—'Appeal —Objection 

to attachment 

Where a person impleaded as a party to the 
suit but against whom no dtciee is passed oDjects 
to the atiachmeni ot the pio^eraes in her hands 
feiyii g on a conveyance executed by the deceas¬ 
ed jadginent-dcbtor in her favour, the objecUoa 
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0. P, C'^DK (V OF 1803), 8. 47—Appeal—Objection 
to attachment. 


C. P. CODE (V OF 1908). S. 47-Appeal—Order ex¬ 
tending time. 



fails within S. 47 C.P.C. The decision of such 
a question operated as a decree und='r S. 2 of the 
Code and is appealable in the same manner as 
other decrees under S. 96. (Moukerj^^/t afid Pan- 
ion^ U.) jAMiNiBALA Debi V. Karali Prasad 
Mukherjee. 67 X.C. 6 : 34 C.L J. 477, 

-S. 47, 0. 21, R. 58 — Appeal—Objection to 

attachment by judgmcnt-debloi' -App^'alahility. 

k decision on tiie question wheshe'' a property 
attached in execution iorms part ot deceased 
judgment-debtor’s property, comes under S. 47 
C P.C. and not under O. 21, R 58 and ts appeal- 
able. {FleUh-ir and Teunm, //.» Fakir ChanD'A 
V. GiRIBALA Uassava. 31 I.C. 321 : 22 C.L.J. 304. 

-S. 47 and 0. 21, R. bS-~Appcal—ObJec- 

tion <0 aUach nent—Claim by ic^al representa- 
lioA of ja igment-debtoy. 

The provisions lof S. 47 C. P. Code should re¬ 
ceive the widest intcrprelat'on. Where tne legal 
representative of a deceased judgment-debtor 
raises an objection to the attachment of certain 
property in his hands on the ground that it is his 
own property not that oi the deceased, the 
quesii n must be in'^estigate^ u* der S, 47 C.P.C. 
and not Under O. 21, K 58, C.P.C, There is an 
appeal against the order of the court on the 
cltim petition. 17 C. 7ll : 19 C.W N. 517 R;f. 
(Couits and Das. JJ^ NaUkat^n Lal Mrs. 
Margaret Anne Stephen. 3 Pat. ^-.T 613 ; 

68 I.C, 369 : 1922 P. 572. 

-S. 47 anl 0. 21, R --Appeal — Objec¬ 
tion t-i attachment—Dismissal of-Order not 
appeu lab'e. 

An appli.ation put in by a judgment-debtor 
that the property sought to be attached is tv ikf 
pr. perty and as such is notiat'achable is one fall¬ 
ing under O 21, R. 58 and not under 47. No 
appeal lies fro n any order prssed oi such an ap- 
pHcatioo. {Cautts and Das, J J ) Shai-ch Naxir 
H osaiN V. Mahommvd E;\z Kussaiv. 

8 P t. LT. 432 : 67 I.C. 438 : 1922 P. '96 

Appeal—Order accepting security. 

-—S. 47 and 0 . ai, R. 5 —Appeal —Order 

accepting security offered and s aying exe:.u!i >n. 

A I Older by whicn seen* ifv offered hv ihc 
decree holder under O. 41, R 5, C.P.C before 
executing the decree is acc pted and th3 delivery 
of oossesji n is directed to be made t * the de 
c^ee hrlJer, is apoealanle, inasmuch as the order 
direcMng del very of pos'-essim is a linal order 
and not an interlocutory or infer nedi.ate one. 
[Teunjn and Newb uld, JJ.) Rodr< Naraiv 
Jana v. Nab\ Kumar Das, 44 I c 156 

22 O.W N. 657. 

Appeal—Order betweenpartits to 8u*t. 

-S. An-Appeal—Order between parties 

to suit 

I- is onlv such Orders as determine questions 
aris ng between parties to the sui^'or th‘=‘ir repre 
aeutativc that become appeilahle as decrees 
passed under S 47 C.P C. 17 \Iad 394 : 1918 VI. 
W.N, 50 ^ referred to. (Spf^ncer and Odge^'S, JJ.\ 
Budvraju Hanum^ntha Kaj V. Allamnevi 

Krishnamma. 70 1C. 329 : 32H.L T. (H.o.) 118(2). 


Appeal—Order directing execution 

--8,47— Appeal — Order in execution-^ 

When appealable. 

An order in e.xccnlion can come under S. 47 
Only when it determines question relating to the 
rights and liabilit es nf ihe parties with reference 
to the leliel grained by the decree, not when it de¬ 
termines merely an incidental question as to the 
inode of the conduct of ih.*. proceedings. Where 
a Court re uses stay of expcution, though certain 
prooeedii'gs to test the validity of the decr»>e were 
ppndiog, the order does not come within h. 47 
and is no apppalahle. {Mookerjee and Beachcroft^ 
JJ ) Rama Prosad Roy Choudhury v. Anukal 
Chandra Roy Choudhury. 27 l C. 444 : 

20 C.L J. 512. 

-S. 47 — Appeal — Order directing 

exec n tion. 

An order directing execution to issue against 
a judgment-debtor is plainly a final older under 
S. 47 and is essendallv a decree determining tne 
rights and liabilities of parties with reference to 
tiie rehef granted and as such is appealable. 
\Mookerjee and Heachcroft, J J,) Baishnab <^ha- 
RAN Shaha V, Bank of Bengal. 19 C L J, 681; 

26 I.C. 866 : 19 C-W N. 1008. 

Appeal—Order dismissing application. 

—- 5 . 47 and S. 104 {h) and 0. 21. R. 40— 

Appeal—Order dismissing application for arrest 
of judgment debtor. 

An oroer under O- 21, R. 40 C. P, Code dismis¬ 
sing the applicati n ot a decree-holder foi the 
arrest and impiisormeiit of judgment-debtor 
I elates tj the execution of the decree and is ap- 
P' a'able. The concluding words ot S. i04 ih) C. 
j P.C. ind’catfc ihd where an order direct ng the 
arrest < r detention of the judgment-debtor is 
m'^de in execution of a decree it is to be freatf*d 
under seciiou 4'^. (Abdul Raoof and Mariineau^ 
JJ ) Raj Karni v- Karam Elahi. 53 I C. 68, 

App'^al—Order dismissing application under S. 100. 

-S. 47 and 0. 21, Rr. 100, 101 and 103- 

Appeal—Order dismissing application under 
100 . 

An order dismissing an application under 
O 21, K 100 is an order n.ade under R. 1()1 within 
the roeaiiiiig of R. 103, a id the unsuccessful par¬ 
ty though nut a judgment-deb or. cannot havef»n 
'»ppcal under S. 47, C. P. C. (Scott, C J. and 
Ratchelor J,) Zipra T''bhoo v. H»ri Supdusht 
Vani. 42 Bom. 10 : 42 I C 73 ; 19 Bom. L-R 774. 

Appeal—Order extending time. 

-S. 47 and 0. 21. Rr. 89 and 90— Appeal — 

Older extending time for payment of money 

Where an applicaiio i by the judgrrent-debtor 
to set aside a sale under O. 21, R. 90 was rending 
the de''ree-boi'^er purchaser agreed to restore the 
piopCfty it the decree amount was paid within a 
fixed time and on non-pavment of the money 
withm time, the Dt. Munsiff extend d the time 
^or paymen ag*inst the wishes of the deciee- 
hold^r Held, that the order of the District 
Munsiff was one under O. 21, Rr, 89 and 90 and 
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4 


C. P. CODE (V OF 1908), S. 47—Appeal--Order 
fixing value of property. 

therefore an appeal lay to the Dt. Judge. 
(Fletcher and Ntiwb:iuld, JJ.) Shahsi Bhushan 
BaNERJEE V, CrIARUSHILA Debi. 36 I. C. 809. 

Appeal—Order fixing value of property, 

-S, 47 and 0. 2'- B. QQ-Appeal—Order 

determining^ value tf property. 

An order determining valuation of immoveable 
property to be entered in sale proceedings is not 
a decree and is not apocalaale. 16 C.W.N- 121 foil. 
[Jenkin^^ C. 7. and Chapman^ J,) PANcn DuaR 
Thakur V, Mani Raut. 17 i. C. 88 : 

16 C.W.N. 970. 

-S. 47 and 0. 21, B. Bd—Appeal—Order 

fixing value of property f i be sold in execution 
An order to be a decree must concluswclv de¬ 
termine the r’ghts of ''anies. An order assessing 
the value of property to be sold in an execution 
proceeding is not a decree or order under Ss. 47 
and 2. [Mookerj e and Teunon^ JJ.) Deoki Nan- 
dan Singh v. BaNsI Singh. 14 C.L J. 35 : 

10 I C. 371 : 10 C.W.N. 124 

-S. 47 and 0. 21, B. appeal—Order 

fixing onlv market value and figure for com¬ 
mencing bidding. 

Tne rights of parties are not conclusively de¬ 
termined by an order which only hxest'e market 
value and tne figure for commenci-ig the bidding 
at an auction sale ; and such an order, not being 
a decree under S. 2, is not apjeala^le 14 C L J 
35 foil. (Ayling and Sesh t^iri lyery JJ.^ R*ma- 

NATHAN CHETTY V, SoMASUNDARAM CHKTTIAR. 

37 I. c. 897 : a9l7l M.W.N. 141. 

Appeal—Order for arrest. 

--Ss. 47 and 2—App al—Order for arrest 

in execution. 

An order deciding'hi legality of arrest made 
in executi3n of a decree falls under Ss. 47 and 2 
and i^ appealable, (^adasiva Aiyar and Napier^ 
JJ.) Subbarama Aiyar V, akunacheclam 
CheTTIAR, 32 I. C 731 : 3 L, W. 35, 

Appeal—Order for delivery of possession. 

-S. 47 and 0. 21. B. Appeal — Order 

for delivery of possession, 

Tne quesiion ot delivery of possession arising 
between the decree-holder and defendant against 
whom no relief is granted is still under S. 47 and 
the order thereon is apoealable. (Oldfield and 
Seshagiri Aiyar^ JJ.) Sivasamba Aiyar v. Kup- 
pan Samban. 32 1. C. 769 . 29 M.L.J. 629. 

Appeal—Order not open to second appeal. 

-S. 47 and 0. 21, B. d2-~Appeal—Order 

not open to second appeal. 

No second appe.al lies from an order passed 
under the rule. 18 O.C. 1 Expl, (Lindsay^ J) 
Tung Nath v, Kanhaiya Lal. 411 C. I2i : 

4 O.L.J. 372. 

Appeal—order on objection. 

-S 47 and 0. 21, B 66 -Appeal—Order 

on objection to sale proclamation. 

Order of a Court fixing a valuation under 
0.21, R. 66 is not a ‘decree ’ and, therefore not 


C, P, CODE (V OF 1908), S. 47—Appeal—Order 
Settling terms. 

appealable. (MnVick and Atkinson^ JJ,) I^eoki 
Nandan Singh v. Dhakeshwar Prasad Narain 
Singh. 38 i.C 616 : 2 Pat. L. J. 13. 

Appeal—Order on petition, 

-8. 47 and 0 21, B. lOl—Appeal—Order 

on petition under R. lul. 

An order on an applicafirn by a judgment- 
debtor objecting to the sale of ceitain property in 
execution of a decree is as between the parties 
lo the suit, an order under S. 47 and is appeal- 
able though it disposes of objections made by 
third parties to tne delivery of p^s-essi n. 
{Sadasiva Iyer and Nnpier^ JJ,) Murugesa 
Mudali V. Sama GOUNDaN. 31 I.li. 102 

Appeal—Order refusing leave to bid. 

-S. 47, and 0. 21, R. 72 0. 43, B. I fj) 

— Appeal—Order n fusing leave to bid not appeal- 
able—C. P. Code (1882), b. 294. 

No appeal lies from an order i^efusing an ap¬ 
plication by a decree-holder for permission to bid 
at a sale in execution of a decree. 13 Cal. 174 
appr. (Lord Macnavghien ) Kotha Hnyin v% Hn- 
yinl. 38 Cal. 717 : 15 C.W.N. 862 : 

(1911) 2 M W.N 449 : 13 Bom L.R. 684 : 

14 O.L.J. 241 ; 8 A L.J. 1117 : 6 L.B.R 26 : 

11 I.C. t45 : 4 Bur L.l. 257. (P.C.) 

Appeal—Order refusing to execute decree- 

-;—S. 47— Appeal - Order rejusiug to exe¬ 
cute decree, 

Ic is not every order passed in execution pro- 
ceeoings that is a decree. The qae^ition whet >er 
the appillaiitis en'itled to have the provisions of 
S. 72 of the C.P. Code carr-ed out for his benefit 
13 one within S. 47 of the Code, and the order is 
a decree within Sec. 2 oi the Code- (Petmaiiy /,) 
Ram Rattan o, Sardarni Datar Kuar. 

62 I.C. 356. 

-S. Appeal-Order refusing to exe¬ 
cute a decree. 

An order refusing to execute a decree is a decree 
within the meaning of >. 17, C.P. Code and an 
appeal lies from such an order. (Saunders. A J,C,] 

Ma Me V, Maung Aung Min. 

10 Bur. L T 159 : 86 I C. 10: 

(I9l6i n U.E.B. 119. 

Appeal—Order rejecting appl’cation. 

-8.47 and 0. 21 R. BB—Apt>ea^—Order 

rejecting judgment-debtor's objection to statement 
of value in sale proclamation. 

An Older reiec'i''g a judgment'debtor's peti¬ 
tion in objection to the valuation g'ven by the 
decree-holders lor the purpose of sale proclama- 
t'on is merely an interloc itory order and not a 
decree a»td is thereiore, not appealable. 30 Cal. 
617. 27 Mad. 259, ibC.VV N. 124 Rel. (Miller, 
C,J,and CoutiSyJ.) Suremdra Nath M'TRAW. 
Mritu'^joy. 5 Fat L. J. 270: 

(1920) Pat. 227 : 66 I. C. 452 : 1 Fat. L. X 645. 

Appeal—Order settling terms. 

-S 47 and 0 2t, E. BB-Appeal— Order 

settling terms of sale proclaniaiion. 

The action of a Court in seitling the terms of a 
sale proclamation is judicial and the order is 



CIVIL DIQEST, 1911—1923. 


0.: OODB (7 OF 1908), 8. 47-Appeal-Bre- 0. P. CODE (V OF 1908), B. 4»--AppeBl--^B!!^ 

emption. di»tributioii. 

Appealable. (Sco« SMilifc,/.) Kanhia Lal v. The lies against ordet^ (Com«s 77.) 

B*--- vro:?.?;3...... '**“..... 


Appeal—Pre-em ption. 

_S. . Appeal— Pre-empiion decree - 

Qu^^tion of paymefit in time. . 

The question whether payment was made in 
time of the money required to be deposited under 
a pre-emption decree is one affecting the dis¬ 
charge or saiisfac ion ol a decree and as such 
falls under S. 47, C. P. C, [Kanhatza Lai, AC.) 

Nilkhanath V. Mahabir Singh. ^^ ... 

26 O.C. 34*^ : 74 I.C 658 
9 0. & A.L.B. 207 

s I 

_8. 47 and 0. 20. B. \^~Appeal—Pre-emp¬ 
tion decree—Onler for payment. 

An order pas>ed on an application for payment 
of pre-emption money in compliance witn a decree 
under 6. 20. K H, C.P C. is not ap.realablc but 
can be revised under S. 115, C. f. C. <isiuart, 
A J.C.) Gaya Baksh Singh v. Tilak Singh. 

5i8 I.C. 379 : 2 O.L.J. 161. 

Appeal—Qie'tion Belating to Execution. 
_B. 47 — Appeal—Question relating to exe¬ 
cution- Cost of commission—Exe'-ution—Nature 

of order —C. P. Code. S. 15i. 

Proceedings in execution cf an order concern¬ 
ing c.)Sts of a commission are under S 151, u. 
Code and do not lall u 'der S. 47, C.P.C. As such 
there is uo appeal. (Kanhaiya Lai, 7 ) Goj^al Das 
OAUKI Shanker Prasad. 7^4 1^6^- 

_8. e^t—Appeal Q -est'ot relating to exe¬ 
cution—Withdrawal of execution p oceedines- 

*^^a' decree-holder cannot as a matter of right 
discontinue execution proceedings at any stage 
at his option. An order allowing the decree- 
holder to withd aw execution pro^'eedings does 
not (all under s. 47 and is not appeala jIc. liwoo- 
kerjee and Beaohcruft, JJ * Kenar^m v Kailas« 
Chandra 19 1C 904 : 18 C.L.J. 53. 



_S ^^-‘Appeal—Question relat ng to exe¬ 
cution—Question as between judgmenUdebtors. 

An order purporting to be passed under S. 47 
of C.P.C. is appealable. Where in a decree lor 
sale on a mortgage against A and B, it was 
orovided that if the mortgage money was paid, 
possession should be given lo ti.e defendant. 
Held, that the s nguiar word defendant inclu¬ 
ded the plural and that possession should be 
given jointly to bath A and B, although one of 
them has deposited the whole mortgage money. 
{Piggoit. 7.) Mazahar Ali khan r;.^ Hossmni 

Jan. 

_„S At—Appeal—Question relating to exe¬ 
cution—Mortgage-decree — Execution—Obj ect ion 

ns regards payment tf court fee. 

Where an executing court disallows an ob- 
lectioo as regards insufficiency of court fee and 
orders the execution to proceed, the question is 

purely one of admission of an 
appli^tion, but it- is a question as to whether - 
.'^e‘'^exe<^ion“‘ can proceed ■ or not and an appeal 

VQL. 1—72 


Appeal-Rateable Distribution. 

_Ss. 47 and IS—Appeal—Rateable distri- 

bution—Quesfion relating to execution, discharge 
and satisfaction, ,.4 * j 

Tw) oi the several creditors who obtained 
decrees against judg nent-debt'ir attached some 
of his properties ; the >;ther creditors merely 
applied fer execution without obiaining 
inent. O i the date of sale a person on behalt 
of the judgment-debtor deposited into Court a 
sum sufficient to discharge the two creditors. 
The Court ordered rateable distribution and sale 
of the property to satisfy the claims of the 
remaining creditor. On aopeal by the judgment- 
debtor against this order ; held, that the order 
related to a question in execution withm S. 47 
and that a second appeal is competent. The 
sale of the property is invalid as there was no 

proper attachment, the previous 

having come to an end by deposit under O. 21, 

R 55 (bco//, C /. and Batchelor^ 7.) Sorabji 

COOVASJl V. Kala Raghunath ^ 

** 36 Bom. 156 : 12 I,C 911 : 

13 Bom. L.R- 1193, 

_Ss, 47 and *IS—Appe'^l—Rateable dis¬ 
tribution 'Rightsof rival decree-holders. 

An ord.r under S. 73 C. P. U rejecting an ap- 
plicat'on for rateable distribution of the assets 

between two rival decree-holders which does not 
affect oc interest the judgment-debtor is an order 

in execution proceedings bu^ h \ 
unless all the conditions enumerated in S. 47 are 
nreseiit- No appeal iherefore lies from such an 
order. [Mookerjee and Be-ichcroft, JJ.) Balmer 

T awkIE & COV. (ADUNATH BaNERJ^E. 

LAWKIE ei 4,19 1202. 

_ 47 and Appeal-—Rateable dis¬ 
tribution. 

An executing Court has jurisdiction to hold a 
summary in:iuirv as -o whether tne decree obtain ■ 
ed by one oi the decree holders 

W aS-cHcrcfl. «.) P.«v LJL D.S Rmk.. 

18 C.L J, 646 : 22 I.C. 407 ; 19 C.W.N. 903. 


_SB. 47 and 73 Appeal-Rateable dis- 

tribution-Claim for-Rejection of Claim-Order 
when appealable* 

Where the claim of certain decree-holders for 

rateable distribution of 'he inoney of the judg- 
ment-debtor was rejected on the ‘h?*; the 

amount lying in the Court was not that available 
to those deoee-holders. He/d, that the order 
was appealable and that the order so far as tt 
affects each decree-holder was one between him 
and the judgment-debtor and related to the exe¬ 
cution ol the decree ; and that the order though 
£°ed ostensibly under S. 73 was really one 
Sr 47. If the objection to the order under 
q 73 is based on the invalidity of the execution 
Inniication or on the character of the fund m 
|o?rt the question is between the judgment .deb- 
Ujr and the individual creditors, not the Ciedtlor? 
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c, P- CODE (V OF 1908), S. 47—Appeal—Rateable 
distribution. 

as a body ; the deoision on it is one under S, 47. 
(Oldfield and Krishnan, J/.) Venkitakrishna 
Pattar V. Krishna Pattar. 31 L. J. 820 : 

20 M.I.T. 638 : 37 I.C, 900: 5 L.W. 364. 

-Ss. 47 and Appeal --Rateable distri' 

buHon — Judgment-debtor 
A party, to whom a right of appeal is given if 
he comes under S, 47, should not be deprived of 
it. Orders under S. 73 are appealable, if th'^y 
affect parties to the suit e-ioecially when the ap¬ 
peal is by the judgment-debtor who cannot avail 
himself of the right of suit given by 8. 73 (2), C. 

P, C, [Seshagiri Iyer and K^^maraswami Sa$tri^ 
JJ.) Venkataperumal V. Venkata Reddi, 

39 Mad. 670; 29 M. L. J. 06: (1916) M. W. N. 334 : 

29 I. C. 231 ; 17 M. L. T. 427. 

Appeal—Receiver. 

-Ss. 47anddl (bi— Appeal — Receiver^ ap- 

pnin^ment of, in execution of decree against waqf 
property. 

In execution of a decree obtained by appellant 
against respondent as trustee of a wiqf^ pay¬ 
ments were made iromtime to time but a consi¬ 
derable sum was still due. The judgment debtor 
paid Rs. lOO to the decree-holder and obtained an 
adjournment on condition that the balance would 
be paid in the fiillowing month and on default 
of payment he would raise no objection to tne ap¬ 
pointment of a receiver. He defaulted lo pav the 
money, and the Court accordingly appointed a 
Receiver. An order appointing a Receiver in 
executi on of a decree against waqf property is 
appealable under S. 47 read with S. 51 of the C. 
P. Code. (Mooketjee an^ Beachcroft, JJ.) Sykd 
ASAD Raza v. Wahidunnissa Begum. 57 I. C. 70: 

30 C. L. J. 231. 

—S, ^*l^ApPeal — Receiver—Surety for re¬ 
ceiver—Order to pay up moneys. 

An order against a receiver to pay up moneys 
can be executed against the surety and the order 
directing e.xecutfon against such surety is appeal¬ 
able under S. 47 {Twomey^ C. and Robinsony 
J,) Maung Thein V, MaWatng. 

13 Bur. L. T. 91: 59 I. C. 844 10 L. B. R. 236. 

Appeal—Retrospective Effect. 

-S. 47 and 0. 21. Rr. 90 and 92— Appeal — 

Retrospective effect--Execution sale—Application 
to set aside—Order—Subsequent passing of new 
Code — Appeal, 

An application to set aside an execution sale 
on the ground of fraud and material irregularity 
was drsmissed by the first Court on 21-9-1907. 
Heldy a second appeal was competent, as the 
order was a decree under S. 244 of the old code. 
The new Code could not retrospectively affect 
the character of the order which under the new 
code IS not a decree under S. 47 but an order 
under O. 21, Rr. 90 and 92. The grant could not 
operate retrospectively in favour of the legal re¬ 
presentative of the deceased appellant. His ap¬ 
plication for leave to prosecute the appeal was 
therefore refused. (Mookerjee and Beachcrofty JJ,) 
Lal Behari ivliTTRA V, Nagendra Nath Chat- 
TSRJEE, 16 1. C. 690 : 22 0. L J, 266. 


C. P. CODE (V OF 1908). S. 47--Appeal—Sale 

proclamation. 

Appeal—Sale Proclamation. 

-S. 47 and 0. 21, R. QG—Appeal — Sale pro¬ 
clamation—Order setting out estimate of value of 
property. 

No appeal lies from an order of a Court estim¬ 
ating ihe value of a proper v to be sold in execu¬ 
tion proceedings as it is i ot an order relating to 
the execution, discharge or satisfaction of decree 
within S. 47. 27 Mad. 259 iF. B.), Foil (Richards^ 

C. J, and Banerjee, J,) Ajodhya Prasad v Gr'Pi- 
NATH. 39 All. 415: 39 I. C. 578: 15 A. L. J. 337 

t 

-S. 47 and 0. 21, R. BG — Appeal — Sale pro¬ 
clamation—Objections ot judgment-debtor— Rejec¬ 
tion of. 

On a notice issued to the judgment-debtor un¬ 
der O. 21, R. 66 to settle the terms of a sale pro¬ 
clamation in execution of a decree under O. 34, 

R. 5, he put in various obiections one of which 
being that the properties weie under-valued; the 
fibjections having been summarilv rejected on ap¬ 
peal. Held per PiggotU /• that, whether all orders 
passed by an execution Court in proceedings 
under O 21, R. 66 are appealable as decrees or 
not, an order refusir-g lo inquire iotn the valuation 
which the Court must do if the parties are serious- 
*lv at issue with regard to't, was an appealable 
decision. Per Walshy 7. Questions raised by the 
judgment debtor were covered by S. 47 and the 
decision complained of was a decis'on under the 
section from which an express right of appeal 
was given by the code and Walsh, JJ,) 

Shiam Lal v. Roshan Lal. 35 I C. 230: 

, 14 A. L. J. 368. 

-S. 47 and 0 21, R. GG—Appeal — Sale pro¬ 
clamation—Order settling terms. 

An order settling the terms of a sale proclama¬ 
tion and directing its issue is not appeaHble. 

16 C. W. N 134; 16 C. W. N. 970 Ref. (Sandersony 
C. 7. and Chotzner.J.) Jogesh Chandra Chou- 
DHRY V, Hemendra Kumar Koy. 64 I. C. 647 : 

35 C. L J. 170. 

-S. 47 and 0 21. R. GG — Appeal-Sale pro¬ 
clamation—Order rejecting judgmentdebtor^s 
valuation. 

An order of the executing Court overruling the 
judgment debtor’s object on to the valuation put 
on by decree-holder in the sile proclamation and 
refusing the judgment debtor’s prayer for ad¬ 
journment of the sale and issue of the fiesh pro¬ 
clamation is not appealable. 14 C. L. J. 35 ; 16 C. 
'V. N. 970, Rel. (Fletcher and Huda. 77.1 Bejoy 
Krishna Nandy v. Darendra Krishna Deb 
Bahadur. 47 I.C. 612. 

-S. 47 and 0. 21, Rr. 66 and GG-Appeal— 

Sale pr xlamation—Settlement wiihout notice — 
Appealabinty, 

A complaint on the ground that notice was not 
given to all the parties concerned before the pro¬ 
clamation was settled is not covered by O. 21. 
R. 90 and can only be considered under S. 47 and 
there is an appeal as well as a second appeal 
I against a decision relating there o. (Oldfield and 
[ Sfshagiri Aiyar^ JJ.) Thekkedath NeelU 

( THIAR z;. SUBRAMANIA MOOTHAN. 

(1919) M. W. N 897 : $9 C. 809 : 11 L. W. (9. 
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0. P. CODE (V OF 1908), S. 47—Appeal-Sale 
proolamation. 

- 8.47, and 0. 21. R. BQ—AppcalSale 

proclamation—Notification of encumbrances— 
Objection fey judgment-debtor 

On toe applicanoii ol the decree holder encum¬ 
brances existing on toe property attached were 
notifted in the sale proclamation. The judgment 
debtor applied under S. 47 for an order that the 
properties could not be sold subject to encum¬ 
brances. The objection was allowed and the 
decree holders appealed. On a question arising as 
to whether the order ol the court was apoealable 
held that the applicauon of the judgment debtor 
did not raise any question as to the terms on 
which the sale proclamati )n should be settled but 
it raised the question whether the Court could 
sell the property subject to the encumbrances and 
that the question was one relating to the execu¬ 
tion of the decree and that the order was there¬ 
fore apoealible. iDtis and Adamic JJ ) William 
Maling Grant v. Su <aj Ma> Makwarl 

1 Pat. L. R 53 : 72 I C. 860 : 
1923 Pat. 76 : 1923 P. 134 

Appeal—Scheme. 

-Ss. 47 and Appeal—Scheme framed 

by Court-Order as to election of trustees—Ap¬ 
peal, 

An ordnr deciding the question of election of a 
trustee of a mosque under a scheme framed by the 
Court i** a proceeding in execudon of the decree 
sanctioning the scheme and hence anpealable. 
24 Bom. 45; 28 Mad. 319- Foil. (Hortnoll and 
Twomey. JJ.) Mahomed Esoof v. Mahomed 
ESOOF. 24 I. C. 915 : 7 Bur. L. X. 298. 

Appeal—Stay of Execution. 

_ S. 47 — Appeal — Stay of Execution—Or- 

der granting. . 

An order granting a stay of execution is not 

a decree and does not fall within S. 47 of tne 

code and is not appealable. (Vlacleod, C. J. and 

FatrcetU /•) Jenardan Trimbak Godre v. Mar- 
tand Trimbak Godre. 48 Bom. 241: 69 I. C. 623. 

22 Bom. L. R. 1212. 


C. P. CODE (V OF 1908), S, 47-Applioabllityr^ 

-B, 47— Appeal — Stay of execution. 

All questions which determine the rights and 
j liabilities of the parties in the matter of the 
' execution of the decree are appealable* 

I A decision/ that execution shall or shall not take 
place for the time being is a question relating to 
I execution and is appealable. \Le Bossignol, J.) 
Sardar Khan v. Kateh Din. 68 C. 7ol J 

1922 L. 480. 

-S.47 and 0. 41, B. b—Appeal-Stay of 

execution—Refusal to stay. 

No appeal lies from ait order refusing to stay 
execution by an app ellate court. \^HafYisont J.) 

Kanhaiva Lal v. Kam Gopal. 

68 1 C. 49 : 1922 I. 400. 

-S. 47— Appeal — '"Stay of execution,*' 

The word's ‘*stay uf execution*' found in S 244 
old Code are not found in S. 47 (\ew Code/. 
But the omission does not mean that matters 
relating to stay of execution are not w thin S. 47. 
The words are omitted to avoid surplus matler. 
[Seshagiri Aiyar, and Napier, 77.1 hUBRAMANiA 

PiLLAI Vm KUMAKAVELU AMB^LAM. 

33 1. C. 66 : 39 Mad. 541. 

- S.47 and 0. 41, R. b—Appeal—Stay of 

execution—Refusal to — Appeal. 

An appellate Court is not “ a court executing a 
decree ’ within S. 47, C. t*. C. and no appeal lies 
from an order of the L^.wer Appellate Court 
' efusing to stay the execution of a decree, 29 
Bom. 71 foil (Sanka^an Nair and Spenctfy JJ.) 
Malammal ViTTiL Krishna NaiR v. Kavalap- 
para Mooppil Nair Avekgal. 25 I. C. 47 : 

27 M, L. J, 171. 

-S. 47— Appeal—Stay of execution —Order 

refusing. 

An order staying or refusing to stay execution 
ot decrees are oriers determining questions re¬ 
lating to execution and thus appealable. [Maung 
tCin, J.) Kyanksema v. Apafna Chakan. 

62 1. C. 342 ; 10 L. B. R. 826, 

Applicability. 


— —^s. Appeal—Stay of execution,^ 

Order staiyng or refusing to stay execution of a 
decree are not orders determining questions relat¬ 
ing to the execution of the decree within S. 47, 
C. 1*. C. and therefore no appeal lies. (Teunon and 
Beachcroft,JJ-) Rajendra Kishore i;. Mathura 
Mohan. 66 1. C. 228: 25 C. W. N. 665. 


__S, 47— Appeal—Stay of execution. 

An order in order that it should amount to a 
decree, must finallv determine the rights between 
the parties and unless it is such there can be no 
appeal from such an order. Stay of execution on 
accepting security in obedience to an order of an 
Appellate Court is no decree {Coxe and Ray, JJ,\ 
Sarasvathi Barmonya V . Moti Barmonya. 

^ . 41 Cal. 160: 20 I. C. 72: 17 C. W. N. 1240. 


_ 8. 47 — Apheal—Stay of execution. 

All orders staying execution of decrees are 
uestions arising between the parties to the suit 
t which the decree was passed, and relating to 
le execution thereof, and, as such appealable. 
Icoii Smithy J.) Fitz Holmes Waryam Singh. 
^ 76 I. C. 419 : 1928 Lab. 614, 


--8, ^^—Applicability—Question relating 

1 to execution discharge or satisfaotton of the de tee 
—Decree for possession—IVaste by judgment- 
debtor after decree. 

Plaintiff - obtained a decree for possession of 
the propeity in dispute in the suit. An appeal 
was filed by the defendant who remained in 
possession. The appeal was eventually dismis¬ 
sed and the plaiiitifi thereafter discovered that 
the defendants while in possession of the property 
pending the appeal, committed waste by cutting 
trees. The plaintiff decree holder thereupon ap¬ 
plied in execution for ascertaining the damages 
alleged to have been committed by the respon¬ 
dents. Held that the question raised was one 
relating to the execution, discharge or satisfaction 
ol the decree and that it mufct be determiFied in 
execution and not by separate suit {Macleod, C. 
J and Crumpy J.) Hari Shkidhar v. Sakharam. 

25 Bom t. R. 449 : 731. C. 448 : 

1923 Bom. 391. 

-S. Vt— Applicability—Question relating 

to execution—Scheme Suit—Direction in decree 
for filling up vacancies—Order, if appealable. 
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On an appeal against an order passed by the 
Subordinate Judge's Court, Chingleput, on a peti¬ 
tion presented to it under Cl 10 of a scheme 
sanctioned by a decree for the management of a 
Hindu temple, it was found that the petition was 
presented on the assumption that, a vacancy bad 
occurred among the trustees under ihe scheme 
and that, as it hud not been filled by either of the 
two agencies primarily responsible for filling it the 
Lower Court must in accordance witn the scheme 
do so. The lower court held after enquiry that, the 
point disputed before it, a vacancy uad occurred 
and dtrected that it should be filled in the manner 
provided by the rules framed by the High Court. 
Held, that though ih^ Court wa- in this matter 
acting judic’ally, it was still necessary to see 
Whether its order was one. against which under 
the ordinary law an appeal will lie, and that de 
pended on whether its order was a decree within 
the <neaning of S. 2 (2) of the Code of Civil Pro¬ 
cedure, or more particularly whether it was the 
determination u dei S. 47 of a question relating 
to the execu'iou of a decree Held tba*: it did 
not satisfy ihe abo e requirements and there was 
no appeal against the order. (Oldfield o.nd 
Venkaasubba vac?, JJ.) RanQvnadha Tha- 
THACHAftl 2/. KRISHNASWaMI IHAIHACHAKI. 

18 L. W. 237 : 75 I. C. 189 : 

(1923/ M. W. N. 664. 

-S. 47 and 0. 21, B. -ApplLability. 

O. 21, R. 103 of ihe Code only ac-piies lo case-^ 
where strangers to the decree are involved ; 
while S. 47 governs cases where the persons 
concerned are parties to the sui' or their repre- 
seutatives. (sadasiva Aiycir and Coutts Trotier^ 
JJ ) Rukmaniammal u. narasimha Iyer 

41 M. L J. 64 : 14 L. W 85 : 

63 I. C. 730 : il921j M. W. N 487 

-S. 47 Applicability- Auction- put chaser 

and j**dgfnent debtor—Decision as between^ ij 
f^ppeaiable. 

The quesdons determined under S. 47 of the 
Code are those arising between parties opposed 
in interest in the suit and not between a patty 
and his representative as between a judginent- 
debtor and an auction purchaser. A deci ion as 
between the latter, is not apoealable. (Rahim and 
Otigm,//.» Yagnasami Aiyar v. Chidamba^a- 

NATHA iVlUDALIAR. 1 ^61 : 

13 L. W. 15. 

_s. 47 Applicability of—Agency tracts, 

S. 24-1 of ‘■he C. P C. (1882i has never been in 
force i^ the Ganjam and Vizagaoatam Agenev 
tracts, i^bdur Rahim and Mndara Aiyar, JJ.) 
Venkataram Deo v. Raghunath Patro. 

36 Mad. 128 : 10 M. L. T. 261 : 

21 M. L. J. 887 : 12 1. C. 73 ; 

(1911) 2M. W. N. 237, 

_-S. 47— Applicability—Question between 

pa^ty and his own fcprcscntaiive, 

A complaint by the judgment debtors that the 
auction purchaser had taken possession of certain 
property not covered by the sale, cannot be tried 
in evecution but only in a sepirate suit. The 
auction-purchaser is not a party to th#* suit and 
even assuming he is the representative of the 


C. P. CODE (V OF 1908), S. 47—Bar of suit. 

judgment debtor, S, 47 does not authorise the 
trial of questions arising between a party ai^ d his 
own lepresentative. 25 B. 631 foil. (Ba*ten and 
Kotwal, A J, C.) Pandurang v. Gopikisan, 

64 1, C. 860. 

— —S. Applicability —Failure to issue 

notice under O. 21, R, 22— Execution* sale sought 
to be set aside—Second appeal if hes. 

Where an execution sale is chal enged on the 
ground that no notice was issued under O. 21, 

R 22 but tne court finds that no such notice was 
necessary, the order is not one under S. 47, 
{MulUck and Bucknill.JJ) Mahadeo Singh v. 
Dhobi mngh. 1923 Pat. 283 : 2 P. 916: 

74 1. C. 838 : 4 P. L. 1. 721 : l924 P. 11'. 

Application. 

-S. 47 (%)^ Application by assignee of 

decree — Company — Liquidation. 

Application by transferee ot a decree, against a 
Company in liquidation lor subst tudon of his 
name *^ust be made to the executing Court and 
n it to the wi iding up Cf urt. (Pig&ott and Walsh 
JJ ) Kashi Prasad v» Unton Bank of India 
Ltd.. Delhi. 41 All 432 : 50 I. C 116: 

17 A.L J. 464. 

-S, 47 (2)— Application for execution 

converted into suit—Specific perfoimance* 

Where the decree in a suit for >»pecioc perfor¬ 
mance ol acontiact of s^le was satisfied b\ execu¬ 
tion 01 a sale and the decree holder took out 
execution tor lossession. Held that under S. 47 
(2) C. P. C. the applicant was entitled to sue lor 
po.'session but not for execution nf the same for 
possession. (Robertson and Chevis.JJ I Shankar 
Das V. Dulo Mal. 22 P. W.R. 1013 : 

18 I. C. 700 : 4n P. L. B. 1913. 

-S. 47 —ApHication to come on record 

as judgment dehtor*s representative—Executing 
Court. 

The proper Court for entertaining an application 
to bring the petitioner on record as the represen¬ 
tative of the judgment-debtor in order that he 
may raise a question covered by S. 47, C. p. C, 
is the executing Cou'^t and not the Court which 
passed the decree. (Abdur Rahim and Oldfield^ 
JJ) Raghavachari V. ParamasamiPillai. 

65 I. 0.512: nil. W 173. 

Bar of suit. 

-8.47— ^ar of suit^Suit to set aside 

decree and sale as fraud'dent — Maintainability, 

S. 244 of the C P, C. tl882| S. 47 of C. P. C 
does oo‘ har a suit to set aside a decree and an 
execution sale thereunder as having been obtain¬ 
ed by I raud. (St>/o/tn BhalaJI ThaKtir 

V. Jharulu Das. 42 Cal 244 ; 18 C. W N. 1029 ; 
27 M. L. J. 100 : 1 L. W. 549 : 16 M. L. T. 210 : 
(1914) M. W. N. 636 : 12 A: 1 L 1176 : 

20 C L. J. 360 : 24 I. C. 601 : 
16 Bom. L. B. 845 (P.C.) 

-S. 47— Bar of suitSale—Agreement by 

one decree holder to pay others—Failure to do so 
-Fraud—Suit to set aside, sale. 

One oi several decree h-dders agreed to nay 
the others as a consideration for a sale of land to 
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him their share of the decree debt but failed The 
others executed the decree and sold the judg- 
men-de'itor's property. Held^ an application to set 
aside the sale will not lie under S. ^7,t)ut as a suit 
would be maintainable^ (Gokul Prasad. J.) Narain 

SlNQH V. ZaUM SiNQH. 

74 I C. 351 (2) : 1923 A. 573. 


S. 47—Bor of suit—Claim suiL 


When objections are allowed under O. 21 
R. 58 of C. P. C. tne decree holder is entitled 
t'^ brints a suit ior declaration that the assets of 
ths deceased debtor are liable to a^achment and 
sale in the execution of the decree, and such a 
suit is not barred by Section 47 of tue C. P. C. 

{Baneriee, J.) Bansidhar v S (amlal. 

71 l.C. 1012 ; '923 A. 292. 


0. P. CODE (V OP 1908) S. 47—Bar of suit. 



order. (Knox, A, C.J, and Bancrji, 7.) Parbu 
Dayal V . Anandi Din. 

17 A.L J. 832 : 61 l.C 1»4 : 1 U P.L E. (H.C ) 99. 


8. 47 —Bar of suit— Plea of sale of 


property beyond decree. 

Where the purcha<?er of part of the mortgag 
ed property was a party to the mortkjage suit and 
could ha e pleaded in execution that the m jrt- 
gaa^'^r had mor gaged prooerty to wh'Ch he had 
no title, a se urate suit by him for a declaration, 
that the dec-ee-^older auction pu^chas^r is not 
entitled totiai part does not lie [Stuart, J.) Rai 
Bahadur Pandit SadaNand Pandey v. Sheikh 
lUFAiL Ahmad, 1923 All. 115. 


•S 47—Bar of suitSuif against auction 


purchaser for property sold — Jud^rnent-debtor 
havi**^ no interest. 

Where properly is sold in execution of a decree, 
but the judgment debtor has no interest 
in the property sold, a suit will lie against the 
auction purchaser for the recovery of the same. 
\Kanhaiya Lai, J ) BalmaNT StnGH v. Mt. Latqa 
Begam. 76 I. C. 238 i L, E. 4 A. 626. 


_S, 47 ■ Bar of Suit—Subsequent suit for 

ejectment on fresh cause of acHon. 

PIff.'s fa htr obtainto a decree for possession 
against the deft, who admitted his right after the 
passing of the decree and oaid nim all costs of the 
suit. Subsequently deft, set up ad*'erse possession. 
Held that a fresh suit for possession was not 
ba-red. [Gokul Prasad, and Stuart, 77.) Jethu 

MlsiR V. Goda vari Dutt. 

L E. 3 A. 404 : 20 A. L. J. 619 : 1922 All. 411. 


8. 47-Bay of suH^Execution barred. 


S of suit -Decree not binding 


whether fresh suit lies. 

Where plff. failed to recover possession either 
privately or by execution within time after pre¬ 
emption decree in his favour though he deposit¬ 
ed the pre-emption money in time, he cannot file 
a fresh suit on the basis of the former decree. 14 
A. L. 1 102 overruled. (Sutaiman and Gokul 

Prasad, 77 ) Ramanand v. Tairam. 

2 0. P. L. E. (AllI 379 : 18 A. L J. 1001 

59 I. C 632 : 43 AIL 170. 


,g 47-»Bay of suit—Objeotion to sale 


— ” ♦ 

— Lnnatio—Absence of representation. 

S. 47. C. P. C. does not bar a suit by a person 
against whom a decree has been passed at a time 
when he was suffering from unsoundneSs of 
mind, to set aside the decree. (Piggott, and 
Walsh, 77.) SUNDAR Bai v. Dasa Deo Singh, 

60 I. 0. 109 ; 17 A. L. J 257. 



•8. 47—Bar of suit-Mortgage by father 

- • M ^ 4 t 


and s^nSimpfe money decree against father - 
Execution against son disallowed—Suti to enforce 
liability, 

A suit was instituted against a Hindu father 
and his son on a mortgage. Th**! son contended that 
there was no legal necessity. A simple money 
decree was granted against the father alone and 
in the decree it was stited that ^he son was 
“exempted ’» and costs were given to him. The 
sale of the fa her s share proved insufficient to 
pa^ off the decree and the decreeholder sought to 
attach and sell the son's share, but upon objec¬ 
tion by tne son a suit was brought against the 
poa for a declaration that the son's share was 
liable to be sold i i execution on the ground of 
his pious liabil ty. Held, that the suit was barred 
bv S 47 f the C, P. Code, The express! m in ihe 
decree exempting a particular person was in- 
accuT-ate and the operation of the decee was to 
dismiss the suit against the particular deft. 
(Richards, C. J. and Tudball, J.) Data Din v. 
Nanku. 47 !• C. 864 : 16 A. D J- 752. 


-8. 47 —Bar of suit—Execution time-barred. 


U is doubtful vvhetner a suit on foot of a decree 
can be maivitained when the execution of it 
h\s beco ne time barred. ^Richards, C. 7. and 
Rafique, J.) Dh*ranj Singh v. Lakhkani Kuar. 

38 All. 509 : 35 I C 60l : 14 A.L.J. 709. 


S 47 —Har of suit—Unexecutable decree 


-Attachment and sale of profits due to deft* 

It the profits are not ascertained, a fresh suit 
to ascertain their am mat is maintainable, 
[Richard, C, 7. and Rafique, J.) Mahmud 
H ussiAN V. Enayat Husain. 33 I. C. 83 


.g, 47 —Bar of suit—Execution proceed- 


ing tainted with fraud -Suit to set aside sale- 
Declaration —Limitation, 

A suit to annul a sale held in execution por- 
ceediags tainted with fraud is not^ barred by 
S. 47,: such a suit is not to set aside an auc¬ 
tion sale but only for a declaration that the 
rights of the plff. are not affected and therefore 
not barred, even though brought after the period 
prescribed by the Limitation Act for the setting 
aside of auction sales. (Bane^ji, 7.) Sita Ram v 
SuBHEDA Kuar. 24 I. C. 696, 


Adierse order-Appealability of. 

If aa objection to a sale in execution of a decree 
ia all wed, the decree holder if aggrieved there- 
bv ha*! his remedy by wav of appeal. Other wise 
the order of the executing Couit is final and 
S" 47 cjf the C.P Code lorbids the inbtitution of a 
r%^ular suit to avoid the consequence of such an 


S 47— Bar of suit—Decree on compromise 


—Deft, admitting plff.^s title on condition of his 
being allowed to remain as tenant—Ejectment of 
such tenant whether by suit or execution tf decree. 

Where in an ejectment suit a decree on com¬ 
promise was passed whereby the plff.*s tide as 
landlord was recognised by the deft, on condition 
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C. P. CODE (V OF 1908) S. 47—Bar of,suit. 

oi the latter being allowed to be in possession as 
tenant, an ejectmeot of such a tenant can be 
efiecied only by a separat‘d suit and noi by execu¬ 
tion 01 the decree {TudhallJ ) Mohumed Nasirua- 
DIN V, Bhagwan. 22 i. C. 663 : 12 A. L. J. 31. 

-S. 47 — Bar of suit—Objection that dectee 

holder realized certain debts belonging to judg¬ 
ment-debtor —Separate suit. 

A compromise decree was passed in a partition 
suit by which certain debts were allotted to both 
parties and a certain sum of money was to be paid 
by ihe judgment-debtor. The decree-ho'der took 
Out execution for this amount to which the judg¬ 
ment-debtor objected stating that the decree 
holder r-ad realised ceitain debts which had been 
allotted to him. The plea could not be raised and 
the judgmem-debtor c mid sue to recover the 
money so wrongfully realised but the objection 
could not be treated as a plaint as objectors have 
not stated amount collected and had prayed only 
for dismissal of delt.’s application, {Tudball and 
Rafiique, //.) Mohanlal v. Jagannath. 

35 All 243 ; 19 1. C. 622 : ll A. L. J. 282 : 

— S 47 and 0, 21, B. 63— Bar of suit — 

Claim proceedings — Objection to execution — 
Separate suit, 

O. 21, R. 63, C. P. Code refers only to cases in 
which the claimant or objector was not a patty to 
the decree. V an objectf^r to the execution of a 
decree a party to the decree, the case is 
governed by S. 47 of the C'^de and no separate 
suit can be brought to set a«ide an order overrul¬ 
ing ihe^objection. (Piggott, J ) Jikaran Singh 
V. Bundao. 16 I. C. 255 (All.) 

-S. 47— Bar of juif—Decree-holder auction 

purchaser -Obstruction to possession bv judgment 
debtor as well stranger — Remedy — Suit* 

The proper remedy of a decree-holder auction 
purchaser who is resisted in trying to get posses¬ 
sion ot the property purchased, by the judgment- 
debtor as well as a third person claiming to have 
an interest in the property, is to bring a separate 
suit for possession both against the judgment- 
debtor and the st*-anger. S. 47 of the Code is no 
bar to such a suit. {Macleod^ / and Heaton. 
J ) Goba Nath Barot.a v. Sakwaram Teju 
Patil, 44 Bom 977 : 59 I. C. 360 (2'. 

22 Bom. L. B. 1101 : 

-S. 47 and O, Rr. 7 and 8 — Bar of 

suit — Mortgage — Decree nisi for redemption — 
Decree barred subsequently—Second suit, if main¬ 
tainable. 

Held, by the Full Bench. Scott. C. J * and Mac- 
leodf J. {Shah^ J, dissenting), A mortgagor who 
has brought a suit for redemption and 
obtained a decree nisi which neither the mort¬ 
gagor nor the mortgagee has applied to ba made 
absolute, can, after the execution of that decree 
is time barred, bring a fresh suit for redemption. 
{Scott. C* J.. Macleod and Shah.JJ.) Ramjt v* 
Pawdharinath, 43 Bom. 334 ; 477 : 

49 I. C. 894 ; 21 Bom. L. B. 56. 

—S. 47 and 0. 21, B. 96— Bar of suit — Syni 
bolical possession—Suit by purchaser for actual 
possession^ Whether barred. 


G. P. CODE (V OF 1908) S. 47—Bar of suit. 

Delivery of symbolical possession is operative 
against the judgment debtor who from that date 
becomes a trespasser and so S. 47 is no bar to a 
siut for actual possession by a purchaser who 
obtained only symbolical delivery after con6rma- 
tion of the execution sale. 25 I. C. 267, Foil. 
11 I.C, 987 and 26 iMad. 740. Di s \Mookerjee and 
Roe. 77.1 Girua Kanta Chandra Buty v* 
.vioHAN Chandra Acharia. 2o C. W. N. 675 : 

35 I, C. 294 : 23 C. L. J. 587 : 

-S. 47— -Bar of suit—-Suit on judgment — 

principle of. 

A suit on a judgment obtained against the 
ostensible representatives can be maintained 
against the real representatives. The principle 
on which an action is allowed to be maintained 
on a judgment is that where the Court ol com¬ 
petent jurisdiction has adjudicated a certain sum 
to be due from ane person to another, a legal 
obligation ar>scs to pay that sum on which an 
action of debt to enforce the judgment may be 
maintained. This principle is subjec*" to the 
qualification that an action is permissible only 
where the judgment cannot be enforced in some 
otner way. Tnere is divergence of judicial opin¬ 
ion on this matter. {Mooketjee and BeachcrofV 
77.) Kali Charan v. Sukhada Sundari. 

20 G. W. N. 6B : 301. 0. 824: 

22 C. I. JT 272. 

-——8. 47— Bar of suit—Mortgage decree. 

Sun by person not in existence ai the date of 
mortgage decree, the property covered by it beieg 
not ances ral, is not maintainable nor can he 
come in execution proceedir gs. {Hotmwood and 
Walmsley. 77.) Nageswar i-ershad Singh v. 
biNDASHWARI Prosad. 29 I, C, 402. 

■ —S. 47— bar of suit—Possession in execu¬ 

tion proceeduigs—Subsequent dispossession — Re¬ 
medy. 

Where in the course of execution proceedings 
the decree holder got possession ot ihe pio^er 
ties though not through the Court officer, and was 
subsequently dispossessed by the judgment 
debtor, a suit to recover possession is maintain¬ 
able, {Chevts and Harrison. JJ ) RUP Chand 
V. Allah Jaunaya. 68 I. C. 744 ; 1922 L. 459* 

-S. 47— bar of suit. 

The plaintiff had deposited a sum to release from 
Court sale held under a previous mortgage. The 
application by tne plaintiff to reserve his rights 
under the hypothecatirn bond was rejected 
Held that there was ro bar to the institution of 
the suit. (Abdul Raoof and Abdul Qadir. 7/,) 
RAHIM-UD'DIN V. Shafqat Ullah. 

1922 Lah. 368. 

-S. 47— Bar of suit — Suit for declaration 

—Satisfication of ihe decree, 

A suit for a declaration that a decree is satisfi¬ 
ed and tor an injunction restraining Ihe decree- 
holder or his assignee, from executing the decree 
is barred by S. 47, C. P, C, (Chevis. Raoof 
and Qadir JJ,) Ramlabhaya v Firm Mokanda 
Malkapur ChUNd. 3 Lah. 319 : 671. C. 598; 

1922 Lah. 428 <F.B4) 

-S. 47— Bar of suii—Legal representatives 

brought on record in execution—Dispute as to pro^ 
perty of judgment-debtor —Sai/, if lies. 
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C. P. GODS (V OF 1808) S. 47—Bar of anit. 

Where lesal representatives of a deceased 
judgment debtor are brought on lecord in exe¬ 
cution, the questions which they might raise as to 
property in their hands not being the assets ot 
the judgment-debtor in their hands, are governed 
by S. 47, and a separate suit by them to establish 
their title to the property is barred by the •section. 
{Abdul Raoof and Harrison, J/.) Bhagat Ram f*. 
Nizam Din. 63 I. C. 863 : 3 Lah L. J. 406 

- Sa 47 — Bar of suit—Execution sntc*, Vali¬ 
dity O/o 

The question of irtegularity or illegality of 
notice issued under O, 2 l, R. 16 and its effect is 
one arising between the panics to the suit anH 
could be properly determined under S 47. No 
separate suit to declare that ceitain execution 
proceedings are void for non-compliance with 
this rule is maintainable, (^tlberforce, J.) Gul 
Muhammad v, Bandu. 66 I. C. 461. 



S. 47 'Bar of suit—Sale of share of a 
member of a joint Hindu jantily — Decrec-Itjldcr 
pur haser—Suit for partition. 

Where a decree-holder purchased in execution 
sale the share ot the judgment debtor who was a 
member of a joint Hindu family and sub-equenily 
brought a suit for pariition, held, S. 244 G. p. 
C. did not give the exec ding Court power to effect 
apartiiion and the present suit was thereiore 
necessary and competent. (29 Mad. 294 : 31 Ail. 
82 iF.B.i foil.; 30 All. 72 not foil. {Broadway and 
A^dul Raoof, JJ.) Brij Lat- v. Durga. 

1 Xiah. 134 ; 66 1. C. 264 : 1 Lah. L. J. 10 

-*S. 47— Bar of suit —Swt/ for possession in 

presence of a decree already existing. 

A decree on a cimpromise in a declaratory suit 
for chalSerging an alienation by a widow to the 
effect that the pl*^. is to get immediately a certain 
portion of the property in dispute is a decree f<-r 
possession although the word dakhilyabi does 
not oc'^ur therein. A second fuit for passession 
of the same property is barred. only remedy 
left to the plff, is to execute the first decree. 
iChevis, J.) Fakifa w. Pir Baksh. 

56 P. L. K. 1917 : 41 T. C 2 : 

34 P. W. B. 1917. 

--S. 47— Bar of Suit — Mistakes in execu¬ 
tion proceedings. 

Mistakes in execution proceedings should be 
rectified by the executing Court and no separate 
suit lies, (Ayling and Krtshnan, JJ.) JaInUlab- 
DiN Sahib v. Krishna Chettiar. 

41 M. L. J. 130 : 63 I. C. 200 : 

(1921) M. W. N. 491: 14 L. W. 92 

-S. 47 and 0. 2l, B. 108—Bar of suit— 

Right of suit under R. 103. 

O- 21, R. 103 of the C. P, Code which gives a 
right of suit to a party who is not a judgment- 
debtor, *s not restricted by the general provisions 
by S. 47- 23 Mad. 361 Expl. {Ayling and Krish 
nan, JJ.) Badmi Seshiah 
Mariappa. 


C. P. CODE (V OF 1909) S. 47"-Bar of suit. 

is passed in form no. 7, Appendix I), C. P. C- the 
utmost tnat the puisne mortgagee can claim is 
that he can apply for sale, to work out his right 
to share in the surplus if anv, if the pti'^r mort¬ 
gagee fails to appl> for sale. The puisne mort¬ 
gagee cannot, when the prior moitgagee is 
satis'^ed by sale of other propeities, bring the 
mortgaged ptoperly to sale on default of payment 
o* the sum declared due *0 him. He can bring a 
suit on his own mortgage as plff. {Phillips and 
Kumaraswami Sasiri, JJ.) Vedavyasa Ayyar 
V. Madura Hindu Sabha Nidhi Co , Ltd. 

42 Mad. 90 ; 

85 M. L. J. 639 : 11918) M W. N. 898 : 

I 24 M. L. X. 473 : 49 I. C, 36 : 9 L. W. 70. 

-8. 47 —Bar of suit — Partition decree — 

Execution. 

ll an agreement to reserve partition of pro¬ 
perties of which partition has been decreed be 
not entorceable under O. 21. R. 2; or O. 32, R. 7 
or S. 48, C P, G. the remedy is to proceed in 
execution of the same decree and not by a 

^eparate suit. IOC W. N. 839: 37 A.I. 155; 35 Cal. 
961, Diss. {Sadasiva Iyer and Napier, JJ.) 

6ETHURAMA SaHIB 7', ChOTTA KAJAH SaHIB. 

40 I. C. 820 : (1917) M. W. N. 327. 


_S 47- Bar of suitSuit against assignee 

of decree-holder—Damages. 

Plff, arranged with his bank for the satisfac¬ 
tion of a decree. The bank, however, did not 
satisfy the decree but goc an assignment of it 
to itself and recouped itself out of the monies 
paid by Plff. int ^ the Bank. HWrf. ih at plff.*s 
suit is one for damages lor breach of cotilract 
and not barred by S. 47, C. P. C. (Oldfield and 
Baftewell JJ.) Chalapuram Bank Ltd. v. 

Zamorin Raja Avergal. _ 

40 I. C. 549 : (1917) M. W. N. 359. 

_S. 47—Bar of suit -Suit for declaration 

of satisfaction oi a decree and for injunction res¬ 
training execution—Second appeal—Objection to 
maintainahility of suit. 

A suit for a declaration of satisfaction of a 
decree obtained by the deft, aga nst the plff. and 

lor an in junction re strain ng the deft, from its 

execution is barred by S 47 \I). An object*on to 
the maintainability of a suit may be raised for 
the first 'ime in a second appeal, if it dres not 
require f^esh fac’^s to be ascertained. {Scshagiri 
Iyer and Backwcil, JJ ) Manjunatha Chetty v, 
^ppy^YA. 36 X. 0. 988 : 31 M. L. J. 429. 


S. 47 iS*) and 0. 21, B. 16—Bar of suit 


V, Katti Chinna 
52 I. C. 928. 


Transfer of decree—Right to execute. 

Whether a transferee of a decree is entitled to 
obtain execuMon of the decree should be| det-^i - 
mined under S. 47, C- P. C. and no separate 
suit will lie. (Sankaran Nair and Spencer, JJ.) 

ANNABATTULA VeNKATARATNaM V. ANNABATTriLA 

Naidu, 28 I. C. 906. 

S, 47 —Bar of suit—Question relating to 

AA Am 


- 8 , 47 —Bar of suit — Puisne mortgagee 
^Decree in prior mofigagee*s suit—Effect of. 

Where in a suit by a prior mortgagee implead- 
ing the puisne m 9 rtga|ef a^p as a deft, ^ decree 


exe'‘uHon—Fraudulent execution of decree—Suit 
for damages, 

A suit for damages for fraudulent execution is 
not excluded by S. 47 ; the measure of damages 
would be the amount actually Tecovered in such 
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C. P. CODE (V OF 1908) S. 47—^^ of suit. 

execution. {Seshagiri Aiyar, /.) Raghwa 
Aiyangar V. Athanambalam. 

23 I C. 405 : (1914) M W. N 174. 

-S 47 — Bay of suit'— Representative 

character of parties. 

Where iu a suit to set aside an execution sale, 
the plaintiffs were the representatives of judg- 
ment-ddbior and the dfcfendants were the decree 
holders in the suit in wtiich the decree was 
passed and the matter related to execution of 
a decree. Held Sec. 46 applied to the case. 
(Koiwal, A J. C.; Bkijmohansingh v, Kastura- 
CHAND 68 I. U. 693 : 1922 JMa^. 189. 

-S. ^T—Bar of suit—Decree for possession 

— Obstruction—^Subsequent suit for declaration of 
title If maintainaoie—Remedy of party. 

Where a decree ot couit awards a person 
Dossession of properties, his duty is to proceed 
under the C. P. Code and jf obsiructed to proceed 
under tne provisions ol O. 21, Rr, 97, lUO ; a sub 
sequent suit for declaration ot title is barred by 
S. 47. {Das and Adami, JJ.) Sovanji Jena v. 
Bhima Ray. 1 P. 167 : 1922 P. 407. 

—S, 47— Bar cf suit—Suit by stranger to 
decree—Person not claiming as representative. 

Woere a suit in rcSpcct oi property lor which 
a decree has been ootained is broagh>. by a person, 
who 13 not a representauve of a judgment-debtor 
affected oy the dvcree, belore the decree is pi-t lu 
executi ni and tnere are no proceedings pending 
in which an application uttder S. 47, C. k.C. could 
be made, S. 47 is no bar to ^he suit. {Miller, C. J, 
and Jwala Prasad, J.) Hekamba Nath BaNdo- 
padhya V. SukENura Nath Mittka. 

53 i 0 20 : 1919 Pat. 465. 

-S. 47— Bar of suit—Execution barred by 

time. 

Where the execution of a decree lor possession ' 
of a piece of land is time-barred the appellant 
is entitled to eject the judg uent-debtor on the 
basis ot the decree. 11 Cal, 93, Ret. {Parlet, J.) 
Abdul Shakar v Shwe Yank Ke. 

28 I. C. 851. 

-S. 47 and 0. 21, R, 2—Bar of suit—Satis¬ 
faction of decree Suit for declaration 

A suit for a declaration that a particular decree 
has been satistied by payment out of Court and 
cannot be executed is not maintainable, the pro¬ 
per remedy in such a case is a suit lor damages 
{Hortnoll, O. C, J. and Tooomey, /.) Palaniappa 
Chetty sy. Somasundaram. 

28 1. C. 468 : 7 L. B. R 367. 

-S. 47 and 0. 21, R. 2 —Bar of suit — 

Adjustment out of court certified—Default of 
decree holder—'Separate suit while execution 
pending, if maintainable. 

No separate suit lies at the instance of a judg¬ 
ment-debtor to stay execution on the ground of 
fraud or negligence of the decreehoider where 
the execution proceedings are still pending. But 
where a decree has oeen fully executed, S 47, 
has no application and a separate suit would lie. 
{Shah,J C.) Sayyid Muhammad Nur v, Ko 
Law Pan, 22 I. C 963 : 

. > (1913) 1 0. B. R, 19L 


C. P. CODE (Y OF 1908) S. 47 Conversion. 

-—S. 47— Bar'of suit-Execution proceed- 

ings. 

If execution proceedings are going on, the 
party dissatisQed by an or^er in execution may 
expressly apply under S 4?. C P. C, or bring a. 
regular suit, provided ihe Court is the same. To' 
admit an application under S, 47. t^^e decree must 
be capable of 'execution and must be still in the 
course of execution. (Shaw, J. C.) Nga Po TUN 
V. Mi Thet Pon, 

10 I C, 991 : (1910) 1 U. B. R 66, 

Compromise Decree. 

- 2—Compromise decree—Enforcement 

of—Suit or execution 

Where a enmoromise decree canmt be execut¬ 
ed on account of lapse of time, it i« not open to 
the parties to bring a fresh suit on the-same sub- 
jectmaiter (Broadway, J.) Basant Ram v, 
Mahomed Ali 2 Lah. L. J. 724 

Conversion. 

-Ss. 47. cl. 2; and 144 -Conversion-Power 

of ^ourt. 

Where a ‘’uit i-i brought for restituMon in spite 
of the provision in S. 144 of the C. P Code it is 
open to the Court to treat the suits a^ a proceed¬ 
ing in ex'^cution in the exercise of'ts powers 
under S. 47 cl (2) of the C P. C de, 13 Bom. 484 
28 Mad. 3.55: 45 Bom. 1137, 25 All. 441 foil. (Prt- 
deaiix, A. /. C.) Jamavlal v. RtOHO. 

67 I. C. 319 : 1922 Nag. 198. 

-S 47 (2 and 0. 21, R, 92. Cl 3— Conver¬ 
sion into applti^ation—Different Forum. 

A decree-holder purchased properties attach¬ 
ed and s tld at auct on iu execution proceedings 
transferred to a Collector under S. 68 , C. P. C. 
After confirm-^ti Jn of sale the judg ne it debtor 
applied to the Collector to set aside sale for vari- 
. us grounds, one of them being the fraud of the 
creditor in keeoing t*^e judgment debtor in ignor¬ 
ance of ex*^cution proceedings. When it was 
dismissed, instead of 6 ling an appeal to the Com¬ 
missioner under rule 45 of the Rules of the Local 
Government, he fi^ed a civil suii to recover the 
oroperty. Held, (ai the suit wis birred by O. 21, 
R. 92 (3i or under tie correspondiiig rule 32 (3)of 
the Local Governnmet rules. The sui*: could not 
be treated a > an application under S. 47, C. P. C. 
as the Court executing the decree was not th^ 
same as that in which the suit was instituted at 
the time of transfer of decree to the Collector. 
(Piggott and Lindsay, JJ.) Nazir Husain v, 
Kanhaiya. 35 I. C. 473. 

-S. 47 (2) —Conversion of suit into appli¬ 
cation. 

A suit can be converted inti an apolication 
only if the application under 47 wou'd not, at 
the date of suit, b -3 time-barred. (Sadasiva Aifar 
ai.d Moore. JJ ) Gopiseti Naravanaswami v. 
Kunaparaju China Venkataraju. 

341. 0.774 : 4 L.TV. 400. 

-S. 47 *2) —Conversion suit — Applica^i^ 

—Convertibility, 

The Court cau treat an application as a suit or 
a suit as application, but cannot treat otfe 
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G. P. GODS (Y OF i808)t 8. 47«-Defeno6 to suit. 

proceeding as both suit and proceeding. {Buko- 
wet and fencer, 77.) Venkata Kumaua Mahi- 

PATI SURYA RaO V. SUBHAYAMMA RAO. 

84 I. C. 484 : 1 L. W. 443. 


Befenoe to a suit. 

-8. 47—Dc/drtcfi to a suit. 

An objection, which could not have been rais¬ 
ed by plaintiff in a suit by him under S. 47, C. P. 
C., can be made the ground of defence in a suit 
by another, 26 Cal. 946 followed, {Walmsley and 
Suhrawardy, 77.) Suradhani Dutta v, Sittoo 
Sheik. 27 C. W. N. 280 : 71 1. C. 378 : 

38 C. L, J. 17 : 1922 Cal. 311. 


S. 47 — Defence to a suit. 


C. P. COBB (V OF 19u8), S. 47-^Execution laleT^ 

The plff. mortgaged his house with posses- 
sion but continued in possession under a rent 
note passed at the same time. The rent having 
fallen into arrears, deft, obtained a decree against 
the plff. for possession of the house and arre¬ 
ars of rent. In execution, the plaintiffs’ equity of 
redemption was sold, the sale was confirmed 
and plff. brought a suit after one year to set aside 
the decree and the sale held in execution of it. 
Held. (1) that the«ale of the house was in con¬ 
travention of O. 34, R 14, C.P C., (2) that the sale 
held in contravention of provisions of rule 14 was 
not void but voidable at the instance of the mort¬ 
gagor (plff.)i (3) that the proper remedy of the 
plff. to set aside the sale was an application 
under S. 47, C. P. C.jand not a separate suit. 
(Shah and Hayward, 77.) Bhaichand Kiuparam 


S. 47 is no bar to a defendant setting up by i 
way of defence a matter relating to the execution 
of a decree though, if he were the plff. he 
would be debarred from suing on the ground 
that the plea could only be gone into in execution. 
[Ayling and Spencer, 77.) China Dandusiv. 
Pedda Tatiah. 14 L. W. 424 : 41 M. L. J. 261: 

70 I. C. 303 : (1921) M. W. N. 636. 

Bisoretion of Court. 

——S. 47 (2J —Discretion of Court. 

It is discretionary with the Court to treat an 
application under S. 47 as a suit. The applicant 
is not entitled as of right. (Stuart, 7. C.) ItraJ 
Kuar u. Rajaram. 

27 I. c. 670 : 2 O.L, J. 67. 

Execution Sale. 

—--S. 47— Execution sale. 

A purchase by decree-holder without obtaining 
leave to bid or in spite of refusal of leave is not 
void but voidable. {Lord Phillimorc.) Radha- 
Krishna V. Bishweswar Sahay. 

3 Pat. L. T. 629 : 44 M. L. J. 718 : 

37 C. L. 430 : 31 M. L. T. 209 : 16 L. W. 190 : 

26 Bom. li. B. 680 : 49 1. A. 3i2 : 
1 F. 733 : 21 A. L J. 28 : 27 C. W. N. 294 : 
9 0. A A.L.B. 460: 67 I.C. 914: 1922 P.C. 336 (P C.) 


-S. 47 and 0. 21, R. 90—Execution sale — 

Setting aside—Property included in decree by 
mistake and sold in execution-Suit for recovery 
of — Maintainability, 



Where property outside the suit had been in¬ 
cluded by a mistake in the decree and was sold in 
execution and 2 years after the sale and its con¬ 
firmation the plff. sued for the recovery of the 
property or its value, held, that the suit could not 
lie until the court sale was set aside, it not being 
a nullity and that the plff. not having set aside the 
sale within the period prescribed by Art. 166 
of the Limitation Act the suit was barred. 
{Macleod, C. 7. and Coyajee, 7.) Nagabhatta v. 

Nagappa. ^ ^ ^ ^ ^ 

67 1. C. 857 : 1923 Bom. 62. 

_g. 47 and 0. 34, B, W—Execution sale — 

Setting aside— Mortgagor in possession under rent 
note— Decree for arrears of rent—Sale of equity 
redemption, 

■ VOT. T—73 


V. Ranchhoddas Manchharam. 

22 Bom. L. R. 670 : 68 I. C. 231 : 46 Bom. 174. 

-S. 47 and 0.21, R 90—Execution sale— 

Setting aside~~Fraud—Plca of purchaser unthout 
notice. 

Judicial sales fraudulently procured will not 
give a good title to a purchaser who does not take 
in good faith and without notice. The fact that 
the Court has been successfully deceived is one 
which upon the issue as to the purchaser’s good 
faith, must be of a very different value in different 
circumstances, lu all cases the burden of proving 
that he acted in good faith and without notice of 
the fraud is in the first instance upon the pur¬ 
chaser. This is an essential feature of the equit¬ 
able rule. The rule is not that there is a special 
favour for every one until he is shown to have 
been dishonest or a volunteer, but that equity 
where it can will favour those who show that in 
innocence they have given value. Per Mookerjee, 
7.—The protection given to the bona fide purchser 
had its origin exclusively in equity and is based 
entirely upon the conception that a Court of equity 
acts solely upon the conscience of litigant parties 
by compelling the defendant to do what, and only 
what, in foro conscieniice he is bound to do. If the 
relation between the two contestants standing be¬ 
fore the Court are such that, in equity and| good 
conscience, tne plaintiff ought to obtain the aid 
which he asks, and the defendant ought to do or 
suffer what is demanded of him, then the Court 
will interfere and grant the relief ; if the relations 
are not of this character then the Court will with¬ 
hold its hand and will leave the parties where they 
stand. The protection given to the bona fide 
purchaser, therefore, simply means that from the 
relations subsisting between the two parties 
specially that which is involved in the innocent 
P'^sition of the purchaser, equity refuses to in¬ 
terfere and to aid the plaintiff in what He is seek¬ 
ing to obtain, because it would be unconscientious 
and inequitable to do so: the Court will not, in such 
an event, aid either party against the other. 
The doctrine of 6 o/;«purchase is thus not a 
rule of property. It does not determine the que.>- 
tion of title between parties. It is in most cases 
available only by way of defence. It is a shield in 
the bands of a defendant to protect him against 
the claim of his adversary. It means that equity 
will refuse to interfere to aid the plaintiff in bis 
gait, because under the circumstances of the case, 
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C. T. CODE (V OF 1908), S. 47—Execution sale. 

it would be unconscionable that the plaintiff should 
have what he seeks to obtain. It enforces no right, 
but simply refuses to interfere in the plaintiff’s 
behalf. 

An execution sale which has been brought 
about by the fraud of the decree holder is liable 
to be set aside on that ground by application to the 
executing Couit even though it is not proved that 
the auction purchaser, a stranger, has participated 
in or been cognisant of the fraud Subject to the 
conditions prescribed by 0.21, K. 90, C P. Code an 
execution sale may be set aside on ihe ground ol 
fraud precisely in the same manner as on the 
ground of irregularity and exercise of this power 
by the Court is not excluded in f'ases where the 
purchaser falls within the category of bona fide 
purchaser for value without notice. 6 C W. n. 3^3: 
4 C W. N. 538: 26 C 539 referred to. {Mookerjee 
and Rankin, JJ.) Bireswak Ghose v Panch’ 
couRi Ghose. 37 C. L. J. 145 : 

27 C. W. N. 587 : 74 I. C 975 : 

1923 Cal. 538* 


■S. 47— Sale—Auction purcha- 

_ ^ ^ M A A 


C. P. CODE (V OF 1908), S. 47—Execution sale. 

the Appellate Court will not allow the original 
application to be continued on account of the 
mere fact that the ward became a major pending 
appeal, {Chat terjfc and Beachcroft, JJ.) 
Umakanta sen V. Hira Lal Roy. 34 I C. 86 ; 

20 C, 'W. N. 852. 

S. 47— Execution sale—Setting aside 


Sir surrendering land to decree-holder—Suit 
for possession, if barred. 

Where a Court auction purchaser, surrenders 
the land to the decree-holder, and the latter 
brings a suit for possession, held^ S. 47 of the 
Code is no bar to the suit as it was not in his 
capacity as decree-holder but by virtue of the 
surrender. (Chatterjea and Panion, JJ.) Durga- 
pada V. Manindra. 

63 I. C. 762. 

_—a. 47 and 0. 21, Hr 89 and ^0—Execution 

sale— Application to set aside —Dfswfssa/ for 

default—Restoration. 

No appeal lies from an order rejecting an appli¬ 
cation to set aside an order dismissing for default 
an application to set aside an auction sale. 19 C. 
W. N, 25 foil. (Newbouldt J.) Ambica Charan 
Kheskel V. Esmail. 

56 I. C. 981. 


S. 47, 0. 21, Rr, B9—Q2—Execution sale 


Fraud—Objection by persons having no interest at 
the date of decree. 

Persons who had no interest in the mortgaged 
property at the time the decree was passed, the 
property not being ancestral, could not come in 
execution to set aude that decree. (5 C. L J. 328 
F.) (Holmwood and Waltnsley, JJ.) Nagesur Per- 
SHAD V, Bindeshwari Prosad. 29 I. C. 402. 

S. 47— Execution sale—Setting aside 


Proceedings against dead man—Purchaser of 
non-iran^erable holding—Right to appeal. 

A purchaser of a iion-transferable occupancy 
holding from whom rent was received after hjs 
purchase but whose name was not formally enter¬ 
ed as'tenant is competent uuder S. 47, C. P. C. 
i»o make an application to set aside the sale held 
in execution proceedings against dead judgment- 
debtor. In such a case the burden is on the decree- 
hoider to show that the person applying to have 
the sale set aside had knowledge of the sale before 
deliverv of possession to a decree holder purcha¬ 
ser. (Mukerjte and Beachcroft, JJ ) ArjUN Das v. 
Gunendra^Nath Basu'Mallik. 

18 C. W. N. 1266 : 27 I. C. 294 : 20 C. L. J, 341, 

S. 47— Execution sale—Setting aside— 


The order of the Courts below dated 31st July 
1913, setting aside the series was set aside by the 
High Court on 3rd April I9l7. The decree-holder 
on 29th September 1917 applied for con6rmation 
of the sales. The judgment-debtor thereon put 
in an application to have the sales set aside un¬ 
der section 47 & O 21. R. 90 C. P. Code and also 
objected to the confirmation of the sale applied 
for by the decree holder on the ground of limita¬ 
tion. 

Held, limitation remained in suspense bet¬ 
ween 31st July 1913 and 3rd April 1917 and there¬ 
fore the application is not barred by limitation. 
(Woodfoffe and Chatterjea, JJ,) Ariatullah v, 
Sashi Bhusan Hazrah. 

55 I. C. 647: 24 C. W. N. 73. 


Minor—Negligence of guardian. 

An application for reversal of an execution 
sale was made on behalf of an infant, represented 
by his mother as his guardian ad litem. The peti¬ 
tioner, after attaining majority m^de the present 
application on the allegation that the proceed¬ 
ings for reversal of the. sale were not properly 
conducted. Heldy that as the .petitioner sought 
relief on the ground of gross negligence"of his 
guardian there was a fraud independent of and 
distinct from the fraud which was stated to vitiate 
the execution sale. An application for review 
was not the proper remedy but the proper remedy 
was a regular suit. This application must be treat¬ 
ed a? a plaint on terms under S, 47 Sub sec (2) 
C.P,C. (Mookerjec and Beachcroft, JJ.) Jogeshwar 
Narain Singh v. Roy Radha Raman, 

16 I. C. 648. 

S. 47 and 0.,21, R. 90—Execution sale— 


Fraud. 

The question of decree holder’s fraud in; not 
certifi 5 ing the payment and holding a sale after 
satisfaction did not fall under R. 90, O. 21 but 
fell under S. 47. (Co.xe and Teunon, JJ.) Alkeshi 
Dasi V. Birajmohini Dasi. 10,1. C 626; 

S. 47 and 0. 21, R 90— Execution sale— 


-- S. 47 and 0. 21, R. 90— Execution sale 

setting aside—Minot. 

In a case where the ward’s right to set aside an 
execution sale was not allowed to be exercised, 
because he was unrepresented by a next friend, 


Application to set aside—Limitation. 

Under Sec. 47 to an application to set aside 
an execution sale is applicable under 
Art. 166, Lim, Act. {Oldfield and VenkaP 
subbarao, JJ.) Ganapathi MudaUar v N. 
Krishnamachari. 43M. L j. 184: 

16 L. W. 178 : (1^22) M. W, N, 614 : 
70 I. C 743 : 31 U. L. T. 185 : 1922 M. 417, 
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——8. 47 — ExtcuHon sale. 

To an application to s^t aside an execuMon sale 
on the ground of illegality or irregularity Art, 166 
and not Art. 181 is applicable. and 

KrisHnan.J],) Koniueva KanNayyav. Ramamma. 
(1988) M. W. N. 176: 74 I, C. 458: 16 L. W. 931: 

1928 M. 96. 

-3. 47 and 0. 21, Rr. 98 and 103—£A:ec«- 

iion sale-Decree holder selling his own proper- 
ties by mistake—Confirtnaiiqn of sale—Remedy 

of decree-holder, 

Wher**- a decree holder under a bona fide mistake 
brought to sale in execution some of his own 
properties and they were purchased by a stranger 
and the sale was confirmed. Held that, there- 
alter the decree-holder's only remedy was by a 
suit under O. 21, R. 103, C. P. C and that an ap¬ 
plication under S. 47, C. P. C. was incompetent. 
{Ayling, 0. C. /. and Od^ers, J.) Ramaswami 
Konan V Kolandaivelu Pillai. 16L.'W.272: 
70 I. C 569 : (1922) EC. W. N. 121: 1922 Mad. 63 

- S. 47— Execution sale — Setting aside. 

An executing Court can set aside a sale on an 
application under S. 47, C. P. C. and no separate 
suit will V\Q. (Sadusiva Aiyar and Moore. JJ.) 
Anantha Rama Aiyar v. Vettath Kuttimalu 
Kovilamma. 19 M. L T. 357: 3 L. W. 504: 

34 I. C. 829: 30 M. L. J. 611, 

-S. 47 and 0 21, R. dO— Execution sale— 

Setting aside. 

Proceedings to set aside Court sales on the 
ground of irregularity, fraud, in publishing, etc., 
whether under O. 21, R 90 or otherwise involve 
questions relating to executive, etc., and, there¬ 
fore, also fall under S. 47, C. P. C. {Sadasiva Iyer 
and Moore, JJ.) Palaniappa v. Arumuga. 

83 I. C. 692: (1916) 1. M. W. N. 256 

—--S. 47 and 0. 21, R. 93— Execution sale 

-^Setting aside—Payment of purchase money to 
third party. 

Ao order under O. 21, R. 93 setting aside 
a Coiiit sale and paying the purchase money to a 
third party is not a queaion arising between the 
parties relating to the execution, discharge or sa¬ 
tisfaction of the decree. {Sadasiva Aiyar and 
Moore, JJ.) Lingam Krishna Bhupati Devu 
Ga«u V. Jogani Venkataswamy. 

(1916) 1 M. W. N, 109: 33 I C. 235: 3 L. W. 106. 

_—B, Execution sale—Setting aside— 

Minor— Court kept in ignorance of minority 
—Judgment Debtor's legal representatives-Ftaud 
—Cancellation of sale—Limitation, 

Where the plaintiff, a minor, was wrongly im¬ 
pleaded as a major in the execution proceedings 
and had no guardian ad litem for him and the 
Com auction-sale was brought about by fraud 
of the decree-holder and Courc auciion purcha¬ 
ser, held, that the plaintiff was entitled to bring 
a suit to declare chat the decree is not binding on 
her without regard to the provision of S. 47, C 
P. C.’and that the sale was not binding the 
plaintiff iiid did not require to be set aside, since 
tjie sale was brought by fraud'of the decree-holder 


and Court-auction-purchaser. Where in exe¬ 
cution proceedings a iniaor was impleaded as a 
major without any guardian ad litem to represent 
him and the properties were sold for a low value 
owing to collusion between the decree-holder and 
the purchaser the minor can sue to declare the 
sale void within 3 years of majority. (Wallis and 
Sadasiva Aiyar, JJ.) Pasumati Payidanna v, 
Canti Lakshminakasamma. 38 Mad. 1076; 

29 I, C, 314: 28 M. L. J. 525. 

-S. 47 —Execution sale—Setting asidc^^ 

Irregularity. 

Where a judgment debtor impeaches the vali¬ 
dity ol certain execution proceedings which 
preceded and led up to the sale of his property 
and thus seeks to have the sale set aside, his 
remedy is by application under S. 47 C. P. C, 
(Kanhaiya Lai and Daniels, A. J . C5.) KanI/S 
Mehdi Begum v, Rasul Beg. 48 I. C. 39: 

5 0. Xi J. 551. 

--S. 47 and 0 21, R. —E^xecution sale — 

Setting aside—Non-transferability of holding— 
Lim Act, Art. 160. 

O. 21, R. 90, C.P.C. deals only with irregularity 
and fraud in publishing and conducting a sale and 
a sale by the Court of a property which is in fact 
not saleable on the ground of nontranslerability, 
is not a material irregularity in conducting the 
sale. It is doubtful if an application to set aside 
aisale on the ground of non-transferability can be 
made under S. 47, C.P.C. Even if such application 
comes within the scope of S. 47 it is an application 
to set aside a sale in execution of a decree and 
comes within Art. 166 of the Lim Act. (K^outts and 
Adami, JJ.) Sakhi Kai v Ramautar Kai. 

57 I. C. 261 : 2 U. F. L. R. (Pat)l57 : 

1 Pat. L. T. 742 : 1920 Fat. 221. 

-S. 47, 0 21, E.^O—EKecution Sale--Order 

setting aside—Fraud—Committed after publica* 
lion of sale proclamation. 

It is not open to a party to impeach a sale under 
S. 47 of the C, P. Code on the ground ot fraud in 
conducting the sale. If a Court proiessing to act 
under b. 47 sets aside a sale on the objection of 
the judgment debtor, the order setting aside the 
Safe is not a decree O 43, K. 1 (ij provides lor an 
appeal iiom an order setting aside a sale for ir¬ 
regularity or fraud in puDlishing or conducting a 
sale but no second appeal lies from such an order. 
(Mul'ich and rhornhill, JJ.) Sheikh Maula Bux 

V. Raghubar Ganjhu. 48 1. C. 660 : 

3 Fat. L. J. 645. 

__S. 47 and 0.21, Rr. 90 and 92—Execution 

sale—Absence of attachment—Suit to set aside— 
Liniitatton. 

An objection as to the defect or absence of the 
necessary attachment before an execution sale in¬ 
volves a substantial question as to the ansen^'e of 

proper notice to the judgment-debtor as to the 

property attached which does net come withm 
O. 21, R. 90, C. P. Code but comes within S. 47. 
Consequently where an application is made to set 
aside an execution sale on ihe ground ot want of 
attachment, a second appeal lies. An application 
to set aside the execution sale on the ground of 
the absence of a proper attachment is governed 
by Art. 166 ot the Limitation Act. The jale d0^8 

^ 9 * * 
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not become a nullity in the absence of attach¬ 
ment though it may be an irregularity. {Lentaignc 
/.) Ma Pwa V. Mahomed Tambi. 1 Bang. 533 : 

77 I. C. 368 : 1924 B. 124. 

--S. 47, 0. 21, R. 90—Execntlojt sale—Set- 

tifig aside—Limitation Acty Art* 166 Petition 
objecting to the whole execution procedure may fall 

under i>. 47. .. 

A petition objecting to the whole execution 

procedure in a case and not merely to the material 
irregularity in conducting or publishing the sale 
may be dealt with un^er S. 47 of the Code, and is 
not fettered by the 30 days rule for presentation 
under O, 21, R, 90 of the Code. (Fox, C. J, and 
Ormond, J.) Ramaswami Chetty v MaUng Tah. 

37 I. C. 827 : 10 Bur. L. T. 249. 


Exonerated Defendant. 

___s. 47 —Exonerated defendant—Objection 

to attachment in execution^Appcal, 

The first defendant in a suit against whom no 
decree had been passed filed an application under 
S. 47, C. P. C. claiming that certain properties in 
his hands should not be attached in execution. 
There was no application by the decree-holder 
for attachhment of the property. Held that the 
application was premature. It was only when 
his property was actually attached that the first 
defendant could prefer a claim petition and in 
such a case S. 47 C. P. Code would be applicable 
to him. The enquiry should be full as in the trial 
of a suit and not confined to affidavits. (Macleod 
C.J. and Crump, J*) Chuni Lal Asharam 

Kashibai. 25 Bom. L, B. 440 : 73 I, C, 419 : 

1923 Bom. 381. 


S. 47— Exonerated defendant 


Exoneration from suit may be due to various 
causes and the question whether a party remains 
bn record in spite of such exoneration will depend 

upon the nature and scope of the order and the 

reasons which led to exoneration. (Ayling and 
Kumaraswami Sastri, JL) Krishnappa Mu^ali 
V. Periaswami Mudali. 40 Mad. 964 . 

32 M. L, J. 532 : 2L M. L. T. 121 : 
38 I. C. 297 : 5 L. W. 369. 


S 3 . 47 (3), 102 and lib ^Exonerated de¬ 
fendant—Position of. 

A defendant though exonerated from liability to 

the plaintiff under a SmailCause decree, continues 
to be a party to the suit until the actual re- 
n oval of his name and when such a defendant 
claims property attached in execution against a 
co-defendant the order passed in an inquiry into 
his claim is a proceeding under S. 47, C.P,C and 

therefore appealable though there is no further 

right of appeal to the High Court under S»102, C, 
p C' nor revision under S. 115, C. P. C. (Oldftcld 
n\tfi'r<yi<ihnan JJ.) Abdul Karim V. Thambusami 

VlLT 11917) W. N. 99 . : 

Foreign Decree. 

_ s. il—Foreign Decree. 

S 47 does not apply to a decree of a foreign 
Court, (Sundara Iyer and Sadasiva lyer^ //.) 

Veepa Kaghava Aiyar V* Muga SErr. ^ 

(1913) M. W N. 605 : 20 I. C. 704 . 
' 14 M. L. T, 96. 


C. P. CODE (V OF 1908). S. 47—Parties and repre¬ 

sentatives —Attachment. 

-S. 47 

Parties and representative— 

Attachment. 

Auction purchaser. 

Benamidar. 

Bidder at execution sale. 

Claim petition. 

Collusive purchaser. 

Custodian of property. 

Decree-holder. 

Defaulting purchaser. 

Execution. 

Exonerated Defendant. 

Exparte defendants and decree. 

Hindu widow. 

Judgment debtors. 

Legal Representatives. 

Meaning of. 

Mortgage suit. 

Occupancy holding. 

Parties unnecessarily impleaded. 

Personal property. 

Prior mortgage, 

Purchaser. 

Receiver in insolvency. 

Bight of person. 

Scope of. 

Shebait. 

Subsequent mortgage, 

Sait by heir. 

Parties and Representatives—Attachment. 

-S. 47 (Z)^Pafiies and representatives — 

Attachment-0bjeotion by person whose name had 
been removed from the array of defendant—Suit 
for declaration by decree holder — Maintaina* 
bility of. 

A Hindu son wafi impleaded as one of the 
defendants in a suit for the recovery dt a sum of 
money but his name was removed from the array 
of defendant and a decree passed against his 
father but the decree stated that the son was 
exempted and was to bear his own costs. In exe¬ 
cution his objection that certain property belong¬ 
ed to him was allowed. The decree holder then 
brought a suit for a declaration that the property 
was in fact the property of the father. Held, that 
the son having been expressly excluded from the 
former suit was not a party to the suit, and, there¬ 
fore not a party to the decree. The suit was there¬ 
fore competent. (Walsh and Ryves, //.) Jamna 
Pershad V. Ram Dulare Lal. 52 I- C, 187. 

_S. 47 and 0. 21, Rr. 2 and 53 (h)—ParUes 

and representatives— Attachment of decree— 
Adjustment—Notice to judgment debtor—Attach¬ 
ing creditor on record — Order— Applicability* 

It is not competent to the holder of a decree 
which has been attached to apply to enter up sa¬ 
tisfaction of ihe decree even though notice of the 
attachment was not given to the judgment-debtor 
under sub-rule (6) of O. 21, R. S3, Where th# 
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presentatives—Attachment. 

attaching creditois have been made parties to the 
decree holder's application for entering up satis¬ 
faction the question that arises between them is 
one falling under S. 47 of the C. P. Code and 
an appeal lies from an order thereon. Quaere .— 
Whether the Court of its own motion can make the 
attaching creditors parties to the decree holder’s 
application. Abdur Rahims J .—The words "either 
through tlie Court or otherwise ’’ in O. 21, K. 53, 
Cl, (6) of C. P. Code refer to * payment or ad¬ 
justment*' and not to notice preceding it. (Abdur 
Rahim and Oldfield //.) Kuppusami Iyer Vy 
Kuppusami Iyer, 24 M, L. T, 495 : 

(1918) 874 : 48 I. C, 109 ; 9 L. W. 32 

-S. 47 — Parties and Representatives — 

Attachment—Objection by Judgment debtor — 
Separate sutt. 

When the objection of two Hindu widows to 
the sale of a cerlain house without reserving 
rooms for their residence was disallowed they 
instituted a suit for declaration to establish their 
right, One of the widows was a party to the 
decree. The plaintiff who was a party to the 
decree was not competent to file the suit under 
S. 47. (Kensington and Beadon^ JJ.) Mathura 
Singh v, Mussammat Kushal Devi. 

19 I. C. 92112) : 134 P. L. R. 1913. 

Parties and representatives—Auction purchaser. 

- S. 47 —Parties and representatives — 

Auction purchaser — Execution sale — Setting 
aside. 

S. 47, C.P.C., applies to a case where the quest¬ 
ion raised concerns the auction purchaser at an 
auction sale, as well as parties to the suit, c.g-, an 
application to set aside the sale for irregularity. 
(Sir John EdgeA Ganapathi Mudaliar v. 
Krishnamachariar. 41 Mad. 403 : 

23 M. L. T, 198 ; 27 C. L. J. 367 : 

34 M. L. J. 463 : 4 Pat. L.W. 310 : 

(1918) M. W. N. 310 : 22 C. W. N. 653 : 
16 A. L. J. 363 ; 44 1. C. 866 : 20 Bom. L, R. 680 : 

8 I. W, 427 : (P, C) 
[Affirming 24 I. C.187 : 27 M. L. J. 213 (P. C.)] 

-S. 47 and 0. 21, R. 101—Parties and 

Representatives — Auction-purchaser in execution 
salcStranger purchaser^ 

An auction purchaser at a sale in court auction 
in execution of a decree is a stranger to the suit. 
He is not a representative of any of the parties to 
the suit. Any question arising between him and 
the parties to the suit or their representatives 
must be determined by a separate suit. The 
question as to the legality of the sale raised by 

the judgment debtor is one between the parties 

to the suit (t.e.) between the decree-holder and 
the judgment debtor. Even though the auction 
purchaser is interested in the result of the case, 
the judgment-debtor cannot bring a suit to set 
aside the sale. 34 B. 540, foil. (Macleody C. J, and 
Crump. J.) Baimani v. Ranchodlal. 

25 Bom. L. R. 147 ; 72 1. C. 256 : 

1923 Bom 214. 

— g. Parlies and representatives — 
Auction purchaser—lf representative of judg¬ 
ment-debtor. 

An auction purchaser at a sale in execution of 
decree is npt a representative of the judgment 


G. F. CODE (V OF 1908), 8. 47—Parties and re¬ 
presentatives—Auction purchaser. 

debtor within S. 47. (Batcnelory C.7, and Kempt J.) 
Naksinghuhat Chintaman Bhat V. Bandu 
Krishna. 42 Bom. 411 ; 

46 1. C. 113 : 20 Bom. L. B. 496. 

-S. 47 —Parties and representatives ■^Auc¬ 
tion purchaser t 

Purchasers of mortgaged property under a 
Court sale are representatives of the judgment 
debtor and can execute the decrees for rent 
obtained by the judgment-debtor against tenants 
of that property. [Cliatterjee and Panlon. //.) 

Ananda Mohan Roy v. Pkomothanath Gan 
GULi. 67. I. C. 874 : 

25 C. W. N, 863. 

-S. 47 —Parlies and represcuta lives — Auc¬ 
tion purchaser 

An auction purchaser not a party to the suit 
cannot appeal against an order .setting aside the 
sale on the application of a judgment-debtor 
under S. 173 of the B. T. Act. 21 Cal. S26 : 3 
C. W, N. 184 Rel, on 24 Cal. 707 not Foil. [Coxe 
and Roy, //.' Jadau Chandra v. Joygopal. 

19 C. L. J, 81 : 20. I. C. 191. 

--S. ^*1—Parties and representatives — 

Auction purchaser. 

Auction purchasers in execution of a mortgage 
decree are not representatives within the mean¬ 
ing of S. 47, C. P. C. in subsequent proceedings 
in execution of other money decrees if antagonis¬ 
tic titles based on their purchase are set up by 
them. (Brett and Chitty. //.) Mahadeo Lal 
V, Dinkar Prasad. 

9 I. C. 194 : 15 C. W. N. 642. 

-S. 47— Parties and representatives — 

Auction purchaser—Whether representative of 
the judgineni'debtor* 

An auction purchaser who is not a party to the 
suit is not a representative of the judgment 
debtor within S. 47 of the C. P. Code. 19 Cal, 
683, (Shah Din, J.] Hukam Chand v. Ganga 
Ram. 49 I. C. 140 : 12 P. R. 1919. 

-S. 47— Parties and representatives — 

Auc tion-pur chaser. 

An auction-purchaser is representative of the 
judgment-debtor and not of the decree-holder. 
(Ayling and Krishnan. J J.) JainULABDin Sahib 

V. Krishna Chettiar. 

41 M.L. J. 120 : 14 L. W. 92 : 

63 I. C. 200 : (1921) M. W. N, 491. 

-S. 47 —Parties and representatives — 

Auction-pur chaser t obstructed—Order refusing to 
remove obstruction. 

Where the decree-holder auction-purchaser in 
execution of. a decree is obstructed in obtaining 
possession and the Court refuses to remove the 
obstruction, held, that the order is one under 
S. 47 of the Code. (Oldfield and Seshagiri 
AiyaryJJ.) Meyafpa Chetty v. Chidambaram 

Chetty. 12 L. W. 273 . (1920) M, W. N. 662 

61. I. C. 349 : 39 M, L. J. 603. 

_S. 47 and 0. 21, Rr. 98 and 00—Parties 

and representatives—Court auction purchaser in 
execution o j money decree against mortgagor pen¬ 
ding mortgage suit—Resistance to delivery of pos¬ 
session. 
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presentatives—Auction purchaser. 

Pending a suit on a mortgage the mortgaged 
properties were brought to sale in execution of 
a money decree against the mortgagor and were 
purchased by the touith respondent. The peti¬ 
tioner purchased the property in execution of the 
mortgage decree and applied for possession but 
was resisted by the 4th respondent. Held, that the 
4th respondent was a person claiming under the 
mortgagor judgment-debtor and against whom 
proceedings can be taken under S. 146 of the 
C. P. Code and that the respondent was liable to 
be removed from possession under O. 21, K. 98 of 
the C. P. Coda. 43 Mad. 107 Ref. (Abdnr Rahim 
and Napier, JJ,) MaNicka Gramani v. ParasU- 

RAMA MUDALI. 

(1920) M. W. K. 787 : 69 I. C. 894 : 

12 L. W. 350. 

-S, 47— Parties and representatives — 

Auction purchaser. 

The word ‘ represeiPative ’ in S. 47 is not 
confined to ‘legal representative ’ as defined in 
in S. 2 lu) of tae C. P. Code. Ordinarily a pur¬ 
chaser at a sale held in execution of a money 
decree is such a representative of judgment 
debtor. (Abdur Rahim^ 0. C. /. Oldjield and 
Seshagiri Aiyar, JJ,) Veyindra Muthu Pillai 
V* Maya Nadan. 43 Mad. 107 : 

38 M L. J. 32 ! (1919) M. W. N. 881 : 

26 M. L, X. 391 : 34.1 C. 209 (F, B.) 

-S. 47— Parties and representatives — Auc¬ 
tion purchaser. 

An auction purchaser under a money decree is 
a representative of the judgment-debtor under 
S. 47, C. P. C. and he can ajjply under O. 21, 
R. 2 to record satisfaction of the decree. (l91o) 
1 M. W. N. 195 Diss. \Seshagiri Aivar, J » 
Matharasappa Chettiar V, Muthu Chettiar. 

50 I. C. 931 ; 9 L. W. 596. 

-S, 47— Parties and representatives — Auc¬ 
tion purchaser—Representative of the judgment 
debtor. 

An auction purchase*" is the representative of 
the judgment debtor and an order passed against 
him is appealable under S. 47, C. P. C. {Abdur 
Rahim and Bakcwell, JJ.) Shenbanga Muthu 
Pillai v, Vaduganatham Chetty. 

42 I. C. 652 : (1917) M, W. N. 861. 


-S. 47 —Parties and representatives—Auc- 

tion purchaser does not represent decree-holder. 

It is only under S. 47 of C. P. C. that an auc¬ 
tion purchaser is not considered as representing 

the decree holder, and not under S. 115 of the 
Evidence Act. (Spenerr and Phillips, JJ.) 
SWAMINATHA VELLALA V. DaRMALINGA ChETTIAR. 

37 I. C. 826 : (1917) M. W. N 88. 

-8. 47 —Parties and representatives—Auc¬ 
tion purchaser—Judgment debtor. 

A purchaser in Court auction of the property 
of the judgment-debtor is not a representative 
of that judgment-debtor, in another suit against 
the same judgment-debtor when the latter decree 
is sought to be executed by attachment and sale 
of the same property and the claim of the auction 
purchaser is dismissed. Therefore such a defeat 
ed claimant cannot come in appeal and second 

appeal under S, 47% C P. C, 8 I. C% 429. 34 Mad. 


C. P. CODE (V OF 1908), 8. 47—Parties and re¬ 
presentatives—Auction purchaser. 

417, Ref. (Sadasiva Aiyar and Moore^ JJ.) 
Thangavelu V, Mahomed Ibrahim Sahib. 

34 1. C. 759 : 3 L. W 377 

-S. 47— Parties and representatives — Auo- 

tion purchaser. 

Purchaser of property not mentioned in and 
not affeettd by the decree is not a legal represen¬ 
tative of the judgment-debtor and bis claim 
petition is not a petition under S. 47. (Sadasiva 
Aiyar and Moore, JJ.) Arasayee AmmAl v, 
Sokkalinga Mudali. 

3 L. W. 289 ; 33 I. C. 84 : 
(1916) 1 M. W, E, 287, 

-Ss. 47 and 144 (1)— Parties and repre¬ 
sentatives—Auction purchaser—Restitution order 
for — Appeal. 

An auction purchaser is the representative of 
the decree holder. An appeal lies against an or¬ 
der for restitution passed under S. 583 (1), C. P. 
C. 8 M, L. J. 276 ; 10 All 166 ; 23 Mad. 306 Foil. 
[White, C,J. andSankaran Nair, J.) Arthanari 
Chettiar z). Nagoji Rao. 14 1. 0.836: 

(1912) M. AV. M. 613. 

-_S. 47— and representatives—Auc¬ 
tion purchaser—Not a representative of judgment 
debtor. 

An auction purchaser is not a representative of 
the judgment-debtor and he cannot apply under 
S 47, C. P. Code to set aside an execution sale, 
34 M. 417 : 42 B. 411 Ret. (Prideaux, A. J. C.) 
Bat WANT V, Ratan Lal, 68 I.C. 429 , 

1928 Nag. 161 (2)‘ 

• . 

- ^^^Parties and representatives— 

Suit against decree-holder as depository of at- 
taohed property. 

Where attached property was placed in charge 
of the decree-holder as depository and he wrong¬ 
fully detained the property. Held, that a suit 
against him lor damages for wrongiul detention 
is maintainable as no suit was brought against 
the decree holder as such or against a parly to 
the suit. (Mittra, Ag. J. C.) Sitaram v, Donger 

bINGH. 69 I- 

_S. Parties and representatives— 

Auction purchaser— Property wrongly sold in 

execution- Restoration. .,u : 

An auction purchaser is a representative neitner 
of the decree holder nor of the judgment-debtor, 
19 Cal. 683. Expl. 28 Mad. 87: 30. Mad. 507, Dis- 
30 All. 379 : 26 Bom. 631, Ref. S. 47, C|P,C, does 
not contemplate an application by a judgment 
debtor asking as against the auction purchaser 
possession of the property erroneously sold to 
him by the executing Court. (S^uarf, J. Cd ITRAj 
KUAR V, Raja Ram. 27 I. 0 670. 2 0. L. J. 67. 


——S. 47— Parties and representatives < 
—Auction puf chaser -Representative of judgment i 
debtor- Mortgage decree and money decree. 

Property S. was mortgaged by A to B in w7. 
B obtained a decree absolute on 14th Nov. 
iy03 .P obtained a money decree agamst A and 
purchased the property S in execution of his^ 
decree at the auction sale and obtained poss^-' 
Sion in 1905. B purchased the property at the 
execution sale of his mortgage decree and pbtaiped 
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0. P. GODK (V OP ld08), S. 47—Partloa and ra- 
preBentatives—Auction purchaser. 

symbo'lcal posses ion in ic^09. B, then brought 
a suit against. P for possession. Held^ P re- 
presented A though not within S. A7 and was 
bound by the mortgage-decree. (Evans, A. J,C. 
Chandi Dayal V. Ratan Lal, 10 I. C. 722 : 

14 0, C. 89. 

--S. 47— Pariics and representatives— 

Au iion purohaser. 

An application by a judgment debtor to set 
aside a •'ale on the ground that he had, previous 
to the sale, deposited the amount due does not 
fall under S, 47 as it does not relate to a ques¬ 
tion arising between the parties to the suit. The 
auction purchaser, if a stranger, is not a party or 
his representative. \Parleity J.) Maung Po Thet 
r'. Annamalay Chetty, 

9 1. C. 472 :4Bur. L. T. 28. 

Parties and representatives—Benamidar. 

—— S 47 —Parties and representatircs^ 
Benamidar — Purchaser. 

Benamidar purchasing property for mortgagee 
decree holder at a Court sale under the latter’s 
decree is not the latter’s representative. He can 
therefore, maintain a separate suit f r recovery 
of propeity and need not apply under S 47 C. P. 
C (Shah and Haywa^dy JJ.) RamchaNdra Bhat 
V, Gajanan Deshmukh. 44 Bom. 352. 

66 1. G. 349: 22 Bom. L. E. 296. 

-S. 47— Parties and representatives — 

Benamidar of judgment debtor. 

S. 47 of the ^-ode does not apply to the case ol 
a benamidar of the judgment debtor. 3 C. W, N. 
184 Foil, (Fletcher and Netvbouldy }J.) Dhiro- 
moyi Dasi V, Anantarama Chakravarty. 

46 I. C. 748. 

Parties and representatives—Bidd r at 

execution sale. 

_SB. 47 and 116 —Parties and represent¬ 
atives — Bidder^at execution sale, 

A bidder at an execution sale '^'ho is affected 
by an illegal order is not a partv to t^e suit ( r his 
representative within S. 47 of the C. P Code 
and cannot appeal against the order. Such an 
order is illegal and amounts to a wrong exercise 
of such jurisdiction [and is therefore open to 
interferencf- by the High Court in revision under 
S. 115 of the C. P. Code. (Oldjield and Seshagiri 
Iyer, JJ.) Raja of Bobbili v. Akkela Surya- 
narayana Rao. 42 Had. 776 : 37 M. B. J. 274: 

61 I. C. 805 : (1919) M. W. N. 784- 

Parties and Representatives—Claim petition. 

_S. 47 (3) and 0. 21, Er. 58 to GB~Partie$ 

and representatives—Claim petition by an exone¬ 
rated defendant—Dismissal—Remedies of clai¬ 
mant. 

One of the exo^’erated defendants in a suit ap¬ 
plied under O. 21, R. 58 that the properties 
attached were his separate properties. The peti¬ 
tion was dismissed zs too late^ Held that the 
defendant not having appealed against the order 
or filed a separate suit under O. 21, R. 63 C. P. 
Code, was precluded from claiming the proper¬ 
ties, as his separate properties. S 47 of the Code 
does not prescribe the procedure to be followed 
in the case of a claim preferred by a party to sui+ 


C- P. CODE (V OF 1908), S, 47—Parties and re¬ 
presentatives-—Decree holder. 

and regard must be had to the provisions of O, 21 
which deals with execution of decrees and or¬ 
der?.” Rules 58 to 63 of that order which are 
grouped under the sub-heading, “investigation of 
claims and objections*' regulate the applications 
made on the ground that any property attached 
in execution is not liable to attachment [Bak- 
wdland OdgerSy JJ.) Venkat^challa Reddi v. 
Mcthialu Reddt. 54 1. C. 636: 37 M. L. J. 624. 

Parties and Bepreseutatives—Collusive purchaser' 

-S. 47 — Parties and representatives — Col¬ 
lusive purchaser from judgment debtor. 

A collusive purchaser from the judgment deb¬ 
tor is not a representative of the judgment deb¬ 
tor and cannot object to the execution of 
a mortgage decree iWoodtoffe and Cumingy JJ.) 
Tarangini Bai 7'. Baikuntha Nath Mandal. 

42 1 C. 1- 

Farties and Representatives—Custodian of 

property. 

-S. 47 —Parties and representatives^ 

Custodian of property attached, 

A judgment debtor in an execution proceedings 
must sue the person in charge oi the attached 
property during the progress the proceedings 
to recover the property or its price or damages, at 
the termi^^alion of the proceedings as the execut¬ 
ing Court has no jurisdiction t** initiate proceed¬ 
ings for his default to account for the property. 
(BanerjeCy J ) Kalookhan v. Abd^^^llah Khan. 

42 All. 394: 18 A. L. J. 357: 58 I. C. 448: 

2 U. P. L. B. (All) 146. 

Parties and Representatives—Decree holder. 

-S. 47 — Parties and representatives —■ 

Decree-holder purchaser—Proceedings for deli¬ 
very of possession if within stclion. 

A decree holder does not cease to be a par'y to 
the suit within S. 47 by becoming a purchaser in 
a court auction sale in execution of his decree. 
27 Cal. 34; 31 Cal- 737 ; ^5 Mad. 429 Foil, 31 All 
82, Diss, Proceedings for delivery of possession to 
auction purchaser fall within the scope of S. 47 
of the Code. 27 Cal. 34; 31 Cal. 737 31 All. 82^ 26 
Mad. 740, 13 Mad .S04 Rel. (ScoityCJ, and RaOy 
J.) Sadashiv Mahadu V, Narain Vithal. 

35 Bom. 452 : 11 I C. 987: 13 Bom. L R. 661. 

-S. 47 —Parties and representatives — 

Decree-holder purchaser. 

Though the decree holder is auction purchaser 
he is not bound to apply for recovery ot posses¬ 
sion but can maintain a separate suit. 1 Pat. L. J, 
232 Rel. (Fletcher and Walmsleyy JJ.) PencHA- 
NAN Pal. V. Sukhamoy Santra. 60 I. C, 299. 

-S. 47 — Parties or representatives — De¬ 
cree-holder pu^'chaser. 

If the auction purchaser is the decree holder 
himself, an order setting aside the sale under 
O. 21, Rr, 89. 92 is one within the scope of S. 47 
and an appeal lies therefrom; and so no revision 
will be entertained from such order. (Mooker- 
jee and Teunon, JJ.) Mohammed Akbar Jaman 
V, SGKDEO. 10 I.C. 61 , 13 C. L. J. 467. 

--8b. 47 and 0. 21, B. Parties and 

Representatives— Decree-holder purchaser — Suit 
for possession. 
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C. P. CODE (V OF 1908), S. 47--Parties and re¬ 
presentatives—Decree-holder. 

A decree holder purchaser is in the same posi¬ 
tion as an auction purchaser and can either apply 
under O. 21, R. 95 or bring a suit for possession. 
The remedy by suit and that by application under 
O. 21, R. 95 are concurrent and either the one or 
the other may be availed of by the aggrieved 
party. (Shah Din, CJ. and Le RossignolJ,) Chol- 
HARAM V, Karmon Bai. 44 I. C. 169: 8 P. K. 1918. 

-S. 47 — Parties and representatives — 

Decree holder. 

An order in a question arising between the 
judgment-debtor and the representative ot the 
decree-holder is a decree. (Sadasiva Aiyar and 
Moore, J/.) Subarayadu v. Seshasani. 

30 M. L. J. 366 : 19 M. L. T, 235 : 
(1916) 1 M. W- N. 155 : 33 I. C. 739 : 3 I. W. 236. 

-S. 47 and 0. 21, R. 95—Parties and 

representatives—Decree-holder auction purchaser 
—Suit for possession not maintainable--^Remedy 
in execution. 

When a decree-holder by his own action 
combines the position of decree holder and 
auction purchaser by purchasing at the auction 
sale with the permission of the Court, he does not 
lose his character of a party to the suit. Procee¬ 
dings in execution are not terminated until he 
obtains possession of the property inasmuch as 
O. 21, R. 95 provides for delivery of possession 
being enforced in executioh of the decree, S. 47 
is a bar to a suit for possession by decree holder 
auction purchaser. (Batten A. J. C.) Lachusa 
Motilal V. Maherialal Rahimali. 

44 I. C. 563. 


S. 47— Parties and representatives 


C. P. CODE (V OF 1908). S. 47—Parties and re¬ 
presentatives exparte defendants and decree. 

Parties and Representatives—Execution, 

S, 47 and 0. 21, R. 99—Parties and re- 


Decree-holder purchaser and judgmeni-debtor, 
Where a decree-holder purchaser sues to re¬ 
cover possession on the basis of his purchase he 
does so, as the representative of the judgment 
debtors. Questions that arise in the suit and bis 
own representatives are not covered by S, 47 of 
the C. P. Code. (Kanhaiya Lai and Daniels, /. 
C) Kaniz Mehdi Begam v. Rasul Beg. 

48 I, C. 39 : 5 O.L, J. 551. 

S. 47— Parties and representatives - 


Decree-holder and his transferee—Questions bet 
ween. 

There is no provision made in S. 47 for 
parties and that parties' representatives e. g., a 
decree-holder and his transferee. In such cases 
the order passed,’though made under S. 47, is 
only an interlocutory order and not a decree and 
is not appealable. The question of the represen¬ 
tative character of a party can be determined only 
for a limited purpose under S. 47, (Pratt /, C* 
and Couch, A. J. C.) Khan.Mahomed v. Chela- 
ram. 43 I. C. 166 : 11 S. L, R. 74. 

Parties and Representatives—Defaulting 

Purchaser. 

-S,47— Parties and representatives—De¬ 


faulting purchaser. 

A defaulting purchaser at an execution sale is 
not a party to the suit or representative under 
S. 47, C.P. C. (Drake Brockman, J.C.) Parbat 

V. Binpraj. 12 I.c. 860: 7 N. L, R. 134, 


^rcseniatives—Execution against one judgment 
debtor—Sale of holding—Application by other 
Judgment debtor — B. T» Act, S. 174, 

Where a landlord obtained a decree for rent 
against two tenants but executed against one of 
the tenants only and brought the entire holding 
to sale which was purchased by a stranger and 
the tenant who was not a party to the execution 
sale applied to set aside the sale. Held, as he was 
a party to the suit in which the decree is passed 
he was competent to make the application. S. 174 
of the B. T. Act and O. 21 R. 90 of the 
C. P. Code are of limited scope and application 
which raises questions as to the execution of a 
decree, clearly beyond their scope ought to be 
dealt with under S.47 of the Code. (Jwala Prasad 
and Adami, JJ.) Sheikh Abdul Rahim v. 
GUJESKAR Mahto. 52 I. C» 614, 

Parties and Representatives —Exonerated 

defendant. 

-S. Explanation—Parties and re~ 

presentatives—Eionerated defendant. 

A defendant whose name appears in the decree 
though be has been exonerated without a proper 
adjudication is a party with respect to whom a 
separate suit as contemplated in S. 47 does not 
Ue. 40 Mad. 964, Not Foil. 23 Mad 361 (F.B.) Foil 
(Sadasiva Aiyar and Phillips, JJ,) Medisetti 
Venkatasvvami V. Kunchala Chidambaram. 

45 I, C. 671 : 23 M. L. T. 206. 

_S. Parties and representatives^ETi- 

onerated deft—Procedure. ^ ^ , 

Where a party has been properly impleaded as 
a defendant in a suit but the plaintiff electing to 
abandon his case against him,the suit is dismissed 
in consequence as against that defendant he is a 

party to the suit within the meaning of S,47 expl, 
C. P. Code. The proper course in such a case is 
for the Court to exercise its discretion under O. 
1, R. 10, Cl (2) of the C. P. Code and to order the 
name of the defendant to be struck out instead 
of dismissing the suit as against him. (Wallts, C. 
J' Sadasiva Aiyar and Kumaraswatni Sasiri, JJA 
Vaddadi Sannamma Koduganti Radhabhyi. 

41 Mad. 418 : 22 M. L. T. 632 : 34 M. L. J. 17 : 

(1918) M. W, N. 23 : 43 1- C. 936 : 

7 L. W. 234. IF.B:). 

-47—Parfrfis and representatives 

Exonerated deft. 

A party to a suit exonerated on the ground ot 
misjoinder ceases to be a party after such ex¬ 
oneration for the purpose of S. 47 though the 
name has not been removed from the record. 
(Ayling and Kumaraswami Sastri. 77.) Krish- 

NAPPA MUDALY V, PERIASWAMI MUDALY. 

40 Mad. 964 : 21 M. L. T. 121 : 6 L. W. 369: 

38 I. C. 297 : 32 M. L. J. 682. 
See Contra (Oldfield and Krishnan, 77.) 
Addul Kasim v. Thambuswami Pillai. 

(1917) M. W. N. 93 : 37 I. C. 678: 

6 I. W. 701. 

Parties and Repr esentatives—Ex parte Dells, and 

Decree 

_-S. A1— Parties and representatives^ Ex¬ 
parte defls.—Recovery of possession of properties 
delivered in execution, 


1169 


CIVIL DIGEST, 1911—1923. 



0. P. CODE (V OF 1908), 8. 47*Parti68 ft Bepre- 
sentatlYM—Exparte defendants and deoree. 

A person who is not a party to the decree 
may apply to the court executing the 
decree and may, if so advised institute a 
regular s^i^ and even if he apolies and fails he 
can still bring a regular suit within one year to 
establish h*s right to the property. On the other 
hand a party to a decree is precluded from filing 
a separate suit and must apply to the Court of 
execution lor redress. The apolication of the 
rule of thirty day^ may in such a case result in 
great hardship because the party concerned may 
not come to know of the delivery of possession to 
the decree holder unMl after the expiry of 30 days. 
Ths hardship -hiuld as far a« possible be 
avoided. {Shadi Lai and Du*^das^ JJ ) Shawfu v. 
Mir Khan, 1 Lah. L. J. 230. 

—- S. 47 —Parties and representatives —Ex^ 

deoree tn suit by puisne mortgagee—Right 
of p^ior mortgagee—Application by him to pre¬ 
vent exe ution, 

Wheie a prior mortgagee is ma'^e a party to a 
suit on a subsequent mortgage and allows an ex~ 
parte decree to be passed against him, an appli- 
cation by such priDr mortgagee to prevent 
execution being taken out against the mortgaged 
properties comes under S. 47, being a question 
between toe parties. {Stephen and MulHck^ 3J^ 
Gadadhar Prosad V. Auladin. 27 I.C. Ib4. 

Patties and Kepresentatives—Hindu widow. 

-S. 47 Parties and representatives — 

Hindu widow—Decree against widow —Reversio¬ 
ners contesting that decree was fraudulent. 

Where a decree was obtaitied against a widow, 
and on her re-marriage, the reversio* er succee d¬ 
ed to her husband s estate and the decree was 
sought to be executed by attachment of property 
in their hands. Held, on objection taken by them 
that there was no necessity for toe debt, that 
decree was obtained fraudulently and that they 
were not her " representatives ” within *=5, 47, C. 
P.tJ. 3 J Mad 402 Ref. {Shah Din aud Scott Smith, 
JJA Ala Singh v. Was Wa. 14 P. R. 1913 : 

176 P W B. 1912 : 15 I C 25 : 

228 P. L. E. 1912. 

Parties and Eepresentatives—Judgment Debtors. 

_S. 47— Parties and representatives — 

Judgment dubtors' objection to attachment 

An improper seizure of a judgment-debtor's 
property b'. the decree-h Ider in excess of his 
rights is a question arising between the parties 
' and is within *he meaning of S- 47. (Piggott and 
Walsh, JJ) Abdul Karim v. Istamunnisa 3ibi. 

38 All. 339 : 34 I. C. 231 : 14 A L. J. 401. 

_S. 47 and 0 . 21, B. dO—Parties and re¬ 
presentatives—Judgment debtor—JJo steps taken 

by him to set aside irregular sale—Transferee, if 
' bound — Estoppel. 

If a judgment debtor does not take appropriate 
iiteps to have an irregular sale set aside his trans¬ 
feree also is bound by estoppel and cannot 
question the sale. {Monkerfee and Carnduff. JJ: 
* Hewamal V. Karunamoy Gupta. 13 I.C. 642 

f s. At—Pt^rties and representatives— 

I Judgment-debtor s-=^QuesUons between. 

t VOU 1-^74 


C. P. CODE (V OF 1908). S. 47—Parties ft Eepre- 

■entativea—Legal representativea. 

Questions or disputes between judgment-debt¬ 
ors inter se where the decree holder has no inter¬ 
est the decree being satisfied, are not quest ons 
between the parties to the suit. An order on such 
disputes is not, therefore, appealable. {Sadastva 
Iyer and Moore, JJ.) Anavarda Khan v. Misiri 
Khan, 31 M.L.J 44 : 86 I. C. 170 : 

tl916) 1 M, W. N. 468. 

-S. 47 —Parties and representatives — 

Mortgagee of judgment debtor—Whether repre¬ 
sentative—Position of mortgagte. 

A mortgagee of judgment-debtor is his repre¬ 
sentative for the purp ise>< of S. 47 and is bound 
by all the equities enforceable against judgment 
debtor so that he cannot take objections which 
the judgment debtor is incompetent to raise. 
{Munich and Thronhill, JJ.) Srikrishnarai v. 
Ramsaran Rai. 66 I.C. 646 : 1 Pat. L. T. 267. 

-S. 47 - Parties and representatives — 

Judgment-debtor—Objection by puisne mortgagee 
to execution sale—If appeal lies. 

Where an objection of a puisne mortgagee, (a 
party to the mortgage suit,) to the sale of the 
mortgaged property in execution i‘ dismissed 
disallowing his contention that his purchase of 
one of the mortgaged properties at a revenue sale 
had annulled the mortgage, there is no appeal 
open to him against this order in as much as he 
was i.ot a judgment-debtor so far as the panicular 
property, which he desired should be exempted 
from sale, was concerned. S. 47 d'd not apply to 
this case. {Chapman and Roe, JJ.) Sham Lal 
Sahu V. Amar Prasad. 2 Pat. L. J. 219 : 

39 I C. 656 : 3 Pat. L. W. 422. 

---S. 47— Parties and representatives — 

Partner of judgment-debtor — No party to the 
suit. 

S. 47 does not apply where a question arises 
between the judgment-debtor and his partner in 
he subject matter of the suit who was not a 
party to the suit {Roe and Jwala Prasad, JJ.) 

Ram Khelawan Pand*? v. Asgah All 

361. C 681. 

Parties and Bepresentatives—legal Bepresentatives. 

-S. 47 —Parties and representatives—Legal 

representatives decree against—Separate suit to 
recover possession of property sold. 

In execution of a decree against two persons as 
the legal representatives of a deceased person 
their property was sold. A suit by one of the 
representatives to recover possession of the pro¬ 
perty is barred by S. 47. (Walsh and Sunder Lal 
//.I Dulla V. Sahib Lal. 39 All. 47 : 

361 C. 281 ; 14 A, L. J. 846 

-8. 47 —Parties and representatives — 

Legal representatives. 

Questions raised by legal representatives as to 
property which they claim as their own and iiot 
liable to be sold as the property of the deceased 
judgment-debtor fall within47 and a separate 
suit is barred even where the proceedings in 
execution have come to an end. {Raoof. and 
Harrison, JJ ) BhagatRam v. Ni^am Din. 

1 631.<J.^63: 8X. £. J.406. 

s 
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C. P. CODE (V OF 1908), S. 47—Parties & Eepre- 
sentatives—legal representatives. 

-^S. 47 — Parties and representatives — 

Legal representative, decree against^Sale of 
portion of estate in execution—Suit to set aside* 
Where a decree is passed against represen¬ 
tatives of a deceased person as such and as being 
in possession of the estate of the deceased and 
property forming part of the estate is sold in 
execution of the decree the judgment-debtor is 
barred to bring an action for the recovery of the 
property unless he gets the sale set aside. 
(Chevis, J.) Pala Singh v. Harnama. 

40 P. L. R. 1918 ; 43 I. C. 712 : 30 P. W. R. 1918. 

Parties and Representatives—Meaning of. 

--S. 47— Parties and representatives — 

Meaning of—Legal representative of judgment 
debtor impleaded—Objection to attachment as 
trustee—Appeal if lies. 

Objection to attachment on the ground that the 
objector is a trustee does not make the objector a 
representative ot judgment-debtor, though the 
trust be created by the judgment*debtor and the 
objector an heir ot his, unless of course the trust 
is created pendente lite. {Kanhaiya Lai, J ) Bhag- 
vvAN Das v~ Mt. Mahomed Bano 

L. R. 4 All. 447 : 75 I. C. 1053 : 1924 A, 183. 

-S. 47 and 0. 21, R. 100 — Parties and 

representatives meaning of—Application under 
0. 21, R. 100. 

Semble: — A person, who is a representative 
of the judgment debtor within the meaning of S. 
47 of the C. P. Code might maintain an application , 
under O. 2L R. 100 of the C. P. Code. 3 Pat. L. ] 
579 doubted, (Shurawardy and Cuming, JJ,) 
Giribala Dasi V. Prianath Pal. 

65 I. C, 476. 

—-S. 47— Parties and Representatives — 

Meaning of—Executim proceedings against 
minor—No representation—Suit to declare sale a 
nullity — Limitation. 

Proceedings in execution were commenced 
against a judgment debtor, but on his death his 
minor sons were brought on record. In appoint¬ 
ing a guardian for them, the affidavit under 
p. 32, R. 3 was not put in. The guardian did not 
appear on their behalf at any stage and prior to 
the confirmation cf the auciioo sale though the 
court specifically sent him notice to appear in 
court and nav up the small decree amount, the 
guardian did not pay any attention to the notice but 
actually purchased the properties himself some 
months later irom the court auction purchaser. In 
a suit bv the minors to set aside the sale : Held, 
(1) the minors not being represented at all, cannot 
be considered parties to the proceedings and 
S. 47 of the C.P. Code did not bar the suit; (2) not 
being parties, the suit w^s governed by Art. 144 
and not Art. 12 of the Lim. Act. (HarrPon, J.) 
Alam Din v* Allah Dad. 

67 I. C. 647 : 1922 Lab. 447. 

-S. 47 — Parties and Representatives — 

Meaning of, transferee pendente liie in possession 
—Order of—Court removing obstruction — Appeal. 

Where a transferee fendente lite from a defen¬ 
dant:. obstructs delivery of possession in execution 
to the decree-holder and the Court orders the 
ipbstruction 4q be removed,* held that the order wagi 


C. p. CODE (V OF 1908). S. S7—Parties ft Repre¬ 
sentatives—Occupancy bolding. 

one within S. 47 and is appealable. Per Ratnesamy 
/;—The transferee is the representative of the 
transferor-defendant and hence the order of the 
Court is a decree. (Oldfield and Ramesam, //.) 
Meayappa Chetty V. Meyyappan Servai. , . 

66 I C. 722 : (1921) M. W. N, 698. 

# 

--—S. 47 and 0. 21, R. 66— Parties—Meaning 

of‘ 

“Parties’Mn the expression ‘‘between parties?’ 
to the suit mean parties opposed to one another 
and not necessary plff. and deit. (Benson and 
Sundara Iyer. JJ,) Samala Palli Mangayya v. 
Samalapalli Shriramui.u. 

13 M. L. T. 347 : 24 M. L. J. 477 ; 
191. C. 448 : (1913) M. W, N. 382. 


Parties and Representatives—Mortgage Suit. 

-S. 47— Parties and Representatives — 

Mortgage suit—Mortgage decree against father— 
Execution against sows 

A mortgagee of cettaio property belonging to a 
joint Hindu family instituted a suit against the 
father only to enlorce the mortgage. The mort¬ 
gagee obtained a decree and at a court sale in 
execution of the decree himself purchased the 
property. The decree-holder purcha-er died before 
obtaining possession of the property and his sur¬ 
viving brother sued for recovery of possession of 
the property impleading the judgment debtor and 
his sons as parties. The defendants pleaded that 
a separate suit was barred under S, 47 C P. Code. 
He/d that the suit was maintainable and that so 
far as the sons were concerned they were not 
parties to the prior suit and could not be preceed- 
ed against in execution proceedings. 35 B. 4B2 
dist. (MacleodtC. /. and Crump, J,) Dada 
Jimappaz^. Yesu Sakhoba. 2ft Bom L R. 494 : 

73 1. C. 402 : 1923 Bom. 450. 


-S. 47 (3) and 0. 21, R. 100 -Parties and 

representatives—Mortgage suit—Paramount title 
— Removal of. 

A party to a mortgage suit, who sets up a 
paramount title and is discharged from the suit, 
no decree being passed either in his favour or 
against him, is not a party within S. 47 of the 
C, P. C. (1908‘. Such a person can object to a 
delivery ofpossession of property under, O. 21, 
R. 100, and if such * bjection fails, a regular suit 
lies at his instance. (Miltra^ A. J. C.) Laxman v. 
Ganpat. 62 I. C. 736 : 15 N. L. E. 146. 


Parties and Representatives—Occupancy Holding. 

-S. Parties and representaiivrs^ 

Occupancy holding — Transferee from judgnienf* 
debtor—Right to apply to .<^et aside sale* 

A person, who without the landlord’s consent 
purchases from a raiyat a portion of a non-trans- 
ferable occupancy holding is a person, who®e 
immoveable property has been sold and is a re** 
presentative of the judgment-debtor within S 47 

and can apply to set aside a sale of the holding 

in exev'.ution of a decree for arrears of rent on the 
ground nf fraud. (Jenkins, C. Stephen, Wood- 
roffe Mookerjee and Holmwood, JJ.) DayAMQYI^* 

Anajjda Mohan Roy, 

42 Cal. 172: -18 C W. M. 971: 

87 1. C.e;: 80 (J. 1-W (f* A) 
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0. P. CfODE (V OP 1908). 8. 47—Farttes ft Bepre- 
sentatlvea—Fartles unneoeaiarily impleaded. 


C. P. CODE (V OF 1908), 8. 47—PartieB i Eepre- 
sentativee. 


Parties and Bapresentatives—Parties 
unneoesearily impleaded. 

-8. 47— vcfreseniativcsr- 

Parties unmctssatily impleaded^ 

Although a Couit passed aa opinion that A, the 
widow of a deceased debtor, was not a proper 
party in a suit by the creditor again>t the heirs, 
because she was not one oi the heirs, yet she was 
treated as a proper party by reason of the alle¬ 
gation against her that she was in possession ol the 
immoveable property ot the estate. On this basis 
the suit was tried against her and she succeeded 
on the merits: Held, that \ was a party tj the suit 
with in the meaning ot S. 47 oi the Code ot Civil 
Procedure. (A/ooAcr;re a«d ParAon^JJ.) Jamin- 
IBALA Debiv. Karali Prasad. 67 I. C. 6 : 

34 C. L. J. 477. 

Parties and Bepresentatives—Personal Property. 

-S. 47—Parties and representahves—Per¬ 
sonal property—Sale execution of decree tn 

representative capacity — Remedy* 

When property claimed by a persDn in his per¬ 
sonal capacity is sold in execution of a decree to 
which he was a party in a representative capacity 
he can apply under S, 47 to have the sale set 
aside and a separate suit will be barred by that 

section. (Richardson and Walwsley, JJ.) Khi- 

TiSH Chandra v. Thakomani Debi. 

461. C. 458: 27 C. L. J. 672. 


S. 47 —Parties and representatives 

A. J A ^ ^ ^ ^ A ^ ^ /7 f 


Person claiming und*!r assignment — Appeal, 

A person who claims the property sought to be 
attached by virtue ot an assignment which has 
been found to be invalid and agamat whom the 
prohibitory order is issued is a necessary paity 

and has right of apjeal. (Jwala Prasad and 
Adamt, JJ.) Balmakund Kanungo v. Madan 
Chotra. 85 1. i'* 176: 1 Pat. L. T, 75. 

S, An—‘Parties and representatives—Per- 

^ ^ a m n 


son whose property is W' ongly attached. 

Where a person pays down money to avoid an 
attachment of his property which is by mistake 
identified with the judgment debtor>s property, 
he cannot claim the money back in proceedings 
under S. 47 as he is neither a party nor a re¬ 
presentative of a party in the suit but must en¬ 
force his claim by a separate suit (Pratt, /. C.) 

Tan Mohamad v. Manthar. 34 I. C. 492: 

^ 9 8.1.. B. 213. 

Parties and Bepresentatives -Prior Mortgagee. 
_8.47 and 0, 21. B. 100—Parties and re¬ 
presentatives—Prior mortgagee, ij representative 
of judgment-debtor. 

Mortgagees holding prior to the decree cannot 
be regarded as representatives of the judgment- 
debtor but even if they could be so regarded they 
are bound by the decree. Neither the 
tenants-ai-will are such representatives and no 
appeal lies against a decree granting possession 
to the judgment-creditors from a legatee in pos¬ 
session of the property of the judgment-debtor 
dissallowing the claim put forward by mortgagees 
or tenants-at Will holding prior to the decree. 
(Leslie Jones, J.) Devi Das v. Nathu Mal. 

4 . 78 B. W. B, 1917 : 39 I. C. 772 : 

, ^ 122 P.L. B. 1917. 


V' 




Parties and Bepresenta'ives—'Purchaser. 

-S. 47— Parties and rcpresentcUivcs--Pnr- 

chaser of ocoupanoy holaing —Locus standi to o6- 
Marfatdari rent receipt, effeet of. 

The purchaser ot a nun-transferable occupancy 
holding from whom the landlord has accepted 
rent lor a long period as morfatdar can, under 
S. 47, take objection to execution proceedings 
against the original tenant in respect of his hold¬ 
ing. The use of ibe word ^marfaV in a rent 
receipt is not enough to resist the purchaser’s 
claim to object under S. 47. {Ntwbould and 
Cuming, JJ.) Gagan Chandra Manna v. 
Nafar Chandra Ghose. 64 X. C. 124. 

-S. 47— Parties and representatives — 

Purchaser and the attaching creditor of a decree. 

The question as to the genuineness of purchase 
of a decree between the purchaser and the credi¬ 
tor attaching the same decree is a question under 
S. 47, C.e.C. and is appealable. (Chaitfrjee and 
Beachcrojt, JJ.) Mohini Mohan ij. Sdrendra 
Chandra Dey, 32 I. C. 624: 20 C. "W. N. 679.- 

-8. 47— Parties and representatives — 

Purchaser of non-iransfetable holding—hetiing 
aside sale — Appeal. 

A purchaser of a portion of non-transferable 
occupancy holding is a representative of a judg¬ 
ment debtor within S. 244, C. P. C. (1882). The 
question wheiher the sale should be set aside on 
the ground cf fraud etc., is a question between 
the parties to the suit or their representatives. 
Tnere is both an appeal and a second appeal. 
(Stephens and MuUick, JJ.) Kali Charan 
Mahato V. Gowri Shankar Singh. 27 I. C. 431, 

-S. 47— Parties and reprcsentativ€S--Pur- 

chaser fro*^ judgment-debtor* 

A purchaser liom the judgment debtor is not a 
representative if the suit and the decree therein 
do not relate to the land purchased. [Chitiy and 
Chatterjec, JJ.) Kali Kumar Bidyaratna v. 
Misruan. 9 I. C. 307: 15 C. W. N, 711- 

_S. 47— Parties and rtpresentaiives — 

Purchaser frotn judgment debtor — Separate suit, 

A transferee of the property of a Judgment- 
debtor is not his representative and, therefore, an 
objection by him to the attachment of the proper¬ 
ty does not fall within S. 47. A separate suit, 
therefore, is maintainable by the decree-holder if 
the objection of the transferee is allowed. 16 All 
286 Foil. 24 Cal. 62; 26 Cal. 250; 29 Cal. 813: 32 
Cal. 1031 Dist. (Johnstone and Rattigan, JJ,) 
Bhamplol Devi v. Harbaksh Singh. 

64 P. B. 1912: 14 I. C. 40: 113 P. W. B. 1912. 

-88.47,116 and Ibl—Parties and repre^ 

senlalives — Purchasers-Rival auction purchasers, 
A dispute as to possession between rival auc¬ 
tion purchasers of the same property in execution 
of different decrees docs not fall within the scope 
of S. 47 of the C. P. Code A Court has no in* 
herent power under S. 161 C. P. C. to restrain 
the purchaser of a property in Court auction 
from taking possession of the property, {Spen¬ 
cer and Krishnan, JJ.) Mandavilla Ramarao 
V. Sivanarayana. 25 M. L, T, 163 : 49 I. C. 629 ; 

9X.W.81 
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C. P. CODE (V OF 1908). S. 47—Parties & Repre* i 
sentatives—Purchaser. 

-S, 47- Parties and representatives—Pur¬ 
chaser fiotn judgment-debtor—^simple money 
decree. 

A person purchasing from a discharged defen¬ 
dant prior to the passing of a simple money 
decree, property against which the decree was 
sought to be executed thoi gh not affected by the 
decree itself, is not a representative of that 
defendant w’thin S. 47. [Prideauz, /.) Kashi 
Rao V. Mohomed Ali. 56 I. C. 809. 

- S. 47— I'arties and representatives — 

Purchaser from judgment debtor — Decree-holder 
—Suit barred. 

No suit wiU lie for possession of property by a 
transferee from the judgment-debtor against the 
decree holder purchaser in court auction. The 
question is one relating to execution and arises 
between the parties or their representatives 
and must be dealt with in execution. {Batten^ 
A. J. C.) Deoba V. Laxman. 44 I. C. 978. 

--S. 47— Parties and representatives — 

Purchaser—Representation of judgment-debtor 
A purchaser at a revenue sale of the interest of 
the judgment debtor after a decree for sa>e on a 
mortgage had been passed against him is a re- 
prese dative of the judgment-debtor and as such 
entitled to apply to set aside the sale under O. 2l, 
R. 99. of the C. P. Code. (Das and Adami, JJ.) 
Dharohar Singh v. Ram Prasad Narayan 
Sahai. 72 I, C. 862: 1 Pat. I. R. 139, 

-S. 47 and 0. 21. R. 100— Parties and 

representatives—Purchaser of non transferable 
holding from tenant—AppLcation to set aside 
sale. 

The purchaser of the whole or part of an oc¬ 
cupancy holding not transferable by a custom is 
not a representative ot the judgment-debtor and 
he is not entitled to object to the sale under S, 47 
of the C, P. Code, or maintain proceedings under 
O. 21, R. 100. C. P. Coda. (Roe ana Jwala 
Prasad, JJ.) Pancharatnan Koeri v. Ram 
Sahay. 3 Pat. L. J, 579: 43 I. C. 969: 

4 Pat. L. W. 129. 

-S. 47— Parties and representatives — 

Purchaser—Purchaser from auction purchaser 
decree holder. 

The purchaser from the decree holder auction 
purchaser is not a representative of the decree 
holder qua decree-holder. His suit is therefore 
not barred by S. 47 as he is not a representative 
of the decree holder and as the question does not 
relate to execution, discharge and satisfaction of 
a decree, A purchaser from a decree holder auc¬ 
tion purchaser no doubt acquires the interest 
and the rights of the auction purchaser, but he is 
not to be deprived of the rights of an ordinary 
auction purchaser to bring ^ suit at any time 
within twelve years to recover possession. (Ro 
binson C. J. and Heald^ 7.) Mi Ah Kook v. Mi 
Hla Mo Way. 11 L. B. R. 17 : 64 I.C. 68, 

1922 L. B. Is. 

* 

Parties and Representatives —Receiver 

in insolvency. 

---S, 47— Parties and representatives— 

Receiver in insolvency^ 


C. P. CODE (V OF 1908). S. 47—Parties & Repre¬ 
sentatives—Suit by heir. 

An application by a receiver of an insolvent's 
estate to set aside an execution sale on the ground 
of a prior adjudication of the debtor is an appli¬ 
cation under S. 47 ol theC-P- C (Sadasiva Aiyar 
at'd Moore. 77.) Anantharama Iyer v Veltath 
Kutimalu Koviiammai. 3L W. 504: 

30 M. L. J. 611 : 34 I.C. 829 : 19 M. L. T. 357. 

Patties and Representatives—Right of Person. 

-S. 47 — Parties and representatives— 

Right of person not party to suit to invoke S'. 244, 

A person whose claim has been upheld in exe¬ 
cution proceedings is nut a party to the su't and 
cannot invoke the aid of S. 244 to bar plaintiff’s 
cla>m. (Abdur Rahim and Sundara Atyar, JJ.) 
Venkatarama Deo v. Raghunath Patro. 

36 Mad. 128 : 10. M L 1. 261 : 
21 M.L J. 887 : 12 I.C. 73 : (1911) 2 M W.N. 237. 

Parties and Representatives—Scope of. 

-Ss. 47 and Parties and representa¬ 
tives. 

S 47 must be read with S 144. ‘‘ Parties ” in 
S, 144 includes their representatives in in^ere^t. 
(33 Cal 867 rei. on). [Mullich and Thornhill, JJ.) 
Kamaruddin Mandal V, Raja Thakur, 

5 Pat. I. W. 141:46 10.466: 

1918 Pat 243. 

Parties and Representatives--Shebait. 

-S. 47— Parties and representatives—rShe- 

bait—Execution against the successor. 

The question whether or not the decree passed 
against a shebait is capable of execution against 
the successor is one coming within S 47 of the 
C. P C. (Mookerjee and Carnduff, 77.j Umesha- 
nanda DUtt V. Mohend'^^a Prasad. 

11 I. C. 380 : 14 C L. J. 837. 

Parties and Representatives—Subsequent. 

Mortgage. 

-8. 47— Parties and representatives—Sub¬ 
sequent mortgagee—Appeal. 

A mortgagee whose mortgage was subsequent to 
a mortgage decree on pro perty is a representative 
of the judgment-debtor within S. 47 and an order 
on an application by him to hav^ the first mort¬ 
gagee satisfied out oi properties other than those' 
mortgaged to him, is a decree within S. 2. (Rich¬ 
ardson and Newbould, 77.) Tara Prasanna Bose 
V. Nilmoni Khan 2d I C. 1)8 : 41 Cal. 418. 

Parties and Representatives—Suit by Heir. 

-S. 47 and u, 21. R. 61— Parties and re- 

presentativcs—Suit by heir to establish that pro* 
perty is not attachable. 

Plaintiff was a defendant in a suit impleaded as 
an heir of a person against whose estate relief 
was Claimed and it was found that he was not the 
heir and the suit against him was dismissed. In 
execution, his property was attached Plaintiff 
brought a declaratory suit that the propertVitW^ 
his. Held. S. 47 was no bar to the suit. (Shah. 
Din, 7.) Muhammad t*. Ramdial. . 3; 

25 P. L. R.J915: 281 G 14: 

341 P. W. B. 1916. 
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OODX (V OF 1908), S. 47—Purchaser of decree. 

Purchaser of Peoree* 

- 8. 47 ol. 8) and 0. 81. B W—Puroha$e 

of dec'*ee-~ Question as to genuiness of — Decision, 

An application under O. 21. R. 16 does not 
prevent S. 47 from being applied for the decision 
of a question falling within its scope. \Chat~ 
terjee and Beachcroft^ //.) Moh^ni Mohun Mo- 

ZUMDAR V. SURENDRR CHANDAR DEY. 

38 T. G. 524 : 20 C. W. N. 679. 

Question relating to Execution. 

Adjustment. 

Agreemei t. 

Application. 

Assessment of Mesne Profits. 

Attachment of Property. 

Certificate of Payment. 

Claim. 

Compromise. 

Decree. 

Decree-holder Purchaser. 

Delivery of Possess'.on. 

'‘Dete^'inined". Meaning of. 

Disoharg*^. 

Excess Property. 

Execution Sale. 

Heir of Judgment-debtor. 

Injunction. 

Jurisdiction. 

Legal Bepresentativcs. 

Liability, 

Mortgage. 

Ob j ection 

Order Belating to Decree. 

Oudh Laws Act. S. 16. 

Partition during Suit. 

Power of Executing Court. 

Frel'minary Decree. 

Priority. 

Becovery of Possession. 

Bedempiion of UoTtgage. 

Sale Under Public Demands Becovery Act. 
aatisfactiou of Decree. 

Son's liability. 

Suit for Declaration. 

Question relating to execution—Adjustment. 
-^S, 47 and 0. 21. B. 2'-0uestion relating 

^0 execution—Fraudulent adjustment. 

Whether an adjustment ot deciee out of C^urt 
is fraudulent must be determined by executing 
Court. (Piggott and Walsh^ //.) Muhammad 
Kazim V, Rukia Begum. 41 * 11 . 443 : 

60 I. C 66 ; 17 A. L. J. 677. 

_ S. 47 afld 0. 21. B. 2 [2)—Question relat- 

ing to execution—AdjusitnenU 

Where an application under O. 21, R. 2 (2) is 
barred by limitation the same matter cannot be 
gone into by an application uader S. 47, C, P 
Code. (Woodroffe and Mulli k, 7/.) GolaM 
Majahar Chowdry V, Goloke Charan Das. 

26 I. C. 884. 

__ %, A'7—Question relating to execution-’Ad 

justment—Prior to decree—Eftect of 

If a claim is ad|ust'*d before decree, no decree 
ought to be passed but if a decree is Subsequently 
passed in spite of the compromise, it cannot be 
saiddto be satisfied by the previous adjustment, 


0. P, CODE (V 07 1908), B. 47- Question relating 
to execution—Application. 

{Chevis^ A C. 7. and Wilbtrforce, J,) Hbmraj v* 
Dust Muhammad. 1 Lah« 446 : 

3 Lah. L.J. 10 ; 57 I.C 163 : 2 U P L. B. (L) 117 

136 P. L. K. 1920. 

- - S. 47 and 0. 21, R. 2— Question felating 

to OLCCution—Adjustment prior to decrec-Quatre, 
Whether facts of a parucular kind though they 
had taken place before the passing ot the decree, 
could be set up by judgment-debtor as a bar to 
tne execution of the decree. (Sadasiva Aiyar and 
Moore, 77.) annamalai Chetty v. Kamasami 
Chetty, (19.6) 1 M. W, N. 203 : 

33 I. u. 67 : 19 M. L T. 228- 

-S. 47 and 0. 21, B. 2— Question relating 

to execution—Adjustment after decree. 

The new Code O. 20, R. 11 and S, 47 have 
altered toe old law under S.257-A of the Old 
C de and makes it legal tor pai t'es to make private 
arrangements after decree. So where it was ar¬ 
ranged that defendant being given time, plaintiff 
was to get higher interest, and the plaintiff 
wanted lo enforce it after tne new Co fe came into 
force. Heldf that the plaintiff could enforce such 
an agreement. 6 Cal. 27 ; 25 Cai, 86, 20 Cal. 22 
Foil. 14 M L.J 359 ; 18 M. L.J. 518 not loll. 
(Abdur Rahim and Spencer^ 77.) Subbaraya 
Iyer v . Ramaswami Hillai. 11 M. L X. 18 : 

(1912/ M, Vir. N. 9 and 458 : 13 1. C. 204 : 

22 M. L. J. 166. 

Question relating to execution—Agreement. 

-S. 47, 0. 21, B. 2 —Question relating to 

execution—Agreement for stay of execution bejore 
decree^ if adjustment. 

Per Abdur Rahim, Offg. C, J. (Seshagiri lyer^ 

J Dub tante, ana Phillips, J, dissenting :— 

An agreement between tne parties for stay of 
execution of decree before the decree is passed is 
a iiiatt*“r to be inqu red into and decided by the 
execu'iijg Court under S. 47. The word ‘stay of 
execuiion' though omitted under new Code in 
S. 47, does not mean that the question of stay of 
execution is excluded under it \Abdur Rahim, O. 
C 7., Seshagiri Aiyar and Pt'ilUps^ 77.) 
Chidambaram Chettiar v. Krishna Vathiyar. 
40 Mad. 233 : 21 M. L. T. 24 : 6 L. W. 132 ; 
37 1. C. 836 (P. B.i : (1917; M. W. N. 44 : 

32 M. L. J. 13. 

Question relating to execution— Application. 

-Ss. 47 and %2--QuestiQn relating to execu¬ 
tion—Application for sale in execution—Order 
on, if under s. 47, 

An order of a Subordinate Judge declining in 
view of S. 63, C. P. C. to proceed with an applica¬ 
tion in execution for the sale of the property is 
one relaiing to execution within S. 47 and is 
appealable. [Teunon andChaudhuri,JJ ) Suren- 
dra Nath Biswas v Shyama Charan Mandal. 

26 C.L.J. 42 : 42 X. C, 466. 

-S. 47 and 0, 21. B 96— Question relating 

to execution—Application for possession—Object 

tion — Appeal, 

Where in bar of an apolication under 0.21, 
R, 96, the ju'^gment debtor pleaded a contract 
whereby the auction-purchaser agreed that the 
delivery of possession should be postponed for a 
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C. P. COD£ (V OF 1908), S. 47—Question relating 

to execution—Application, 

specified pf'riod and the Court went into and 
decided the question, hHd^ that the decision was 
within S. 47 and therefore appealable. 13 Mad. 
504 , 27 Cal. 3b 27 Cal. 709, 31 Cal. 737. foil. 

1 C. W N 658, 6 C.LJ. 749, dist {Cox and Royy 
77.) Hari Charan Dutt v Manmohan Nandey 

20 I.C. 874 : 18 C.W.N, 27. 

-S. 47— Question relating to execution -- ! 

Application to set aside for want of notice to 
judgment-debtor. 

An application to set aside an execution sale 
for Want ot notice under O. XXI, R, 22 comes 
under S. 47. (Mookerjee and Carnduff^ 77 I 
Lakshmi Charan 6en v. Chandra Roy. 

9 I C. 584: 13 C.L.J. 162. 

-S. 47 ard 0. 21, R. 16— Question relating 

to execution — Aj)pLication by decree holders to 
execute — Assignment—Determination of right of 
as)>ignee. 

Woere a decree holder applying for execution 
wanted his application to be dismissed only if the 
assignment was con^^ideied to be binding upon 
the assignee so that the latter could be mare 
liable for the money mentioned in the deed of 
assignment, it would be wrong to hold that while 
the ass gnment should be considered as bmding 
upon the assignor so far as his rights under the 
decree are concerned the assignee should be able 
to wriggle out of his liability for the price of the 
assignment by relying upon fraud. The transac¬ 
tion is an undivided one and must be viewed as 
a whole. Where the order of the Court dismisses 
the application for execution, it adversely affects 
the rights of the decree holder against the judg¬ 
ment debtor and consequently determines a ques¬ 
tion relating to the execution or discharge or 
satisfaction of the decree. Such an order is 
therefore apnealable. i^^hadi Lal^ C.7.) Harditta 
V, Nighahia Mal. 4 Lah L.J, 259 : 

1922 Lah. 396. 

-S. 47 (3)— Question relating to execution 

—Application to be brought on record as repre¬ 
sentative of judgment-debtor, 

Where a person applies to be brought on the 
record as the representative of the judgment- 
debtor so that he may raise a question to be 
decided by the executing Court under S. 47, C.P 
C. the proper Court to entertain the application 
is the Court executing the decree, (Abdur Rahim 
and OldfieldJJ) Raghavachari v. Parama- 
SWAMI PlLLAi. 66 I.C. 812 : 11 L.W. 173. 

-S. ^*l~Question relating to execution — 

Application to execute by attachment of another 
decree — Refusal—A ppeaL 

An order refusing an application to attaching 
execution of the plaintiffs decree, a decree, which 
defendants along with two others had obtained 
against two other persons not parties to the suit, 
is not an order in a question relating to the exe¬ 
cution of the plaintiff's decree falling under S 47. 
C.P.C. and is, therefore, not appealable. (Lind¬ 
say^ A.7.C.) PlARE Lal V, Muhammad- 

27 I.C. 363 ; 17 O.C. 374. 

-S. 47 and 0. 21, R. 97 — Question relating 

to exeoution-^Appluation by auction purchaser^ 


C. P. CODE (V OF 1908), S. 47—Question relating 
to execution—Attachment of property. 

An application by an auction purchaser alleg¬ 
ing obsiruction by a person clai ning to be a prior 
auction-purchaser, and praying that he might be 
put in po^^session. is an application under O. 21, 
R. 97, C.P.C. and not under S. 47 of the Code. 
An order m=ide under O, 21, R 97, C.P.C. is not 
appealable. (Das, 7.) Meghu Singh v, Basudeva 
Jha. 62 I.C. 383. 

-S. 47— Question relating to execution — 

Application to set aside sale 
The decree holder who wants to set aside the 
sale on the ground that the decree had been 
satisfied prior to the sale must apply under S.47. 
[MooreJ.) Maun Po Kyin v. Annamalay Chetty 

9 LC. 452 : 4 Bur. LT. 12. 

Question relating to execution—Assessment of 

Mesne profits. 

-S. 47— Question relating to execution 

—Assessment of mesne profits. 

In spite of the direction of clauses (a) and (b) 
of S. 244 of C.P. Code ot 1882 an application for 
assessment of mesne profits is one in the suit 
a*'d, therefore, if dismissed for default, no fresh 
application can be onte’tained in execution. The 
remedy is to get it restored. (Mookerjee and 
Carnduff, 77.) Upendra Chandra biNGH v, 
Sakhi Chand. 16 I.C. 709 : 16 C.L.J. 3. 

Question relating to execution—Attachment of 

Property. 

-S. 47 and \\b—Question relating to exe¬ 
cution — Attachment^Custodian—Release of aU 
tachment—Remedy of judgment-debtor against 
custodian. 

In exACution of a decree the judgment-debtor’s 
crops were attached and placed in charge of a 
custodian. The judgment debtor paid up a part 
of the decretal amount and obtained bme to pay 
off ihe balance. The Court ordered the attached 
crops to be released and the execution case was 
struck off. Subsequently the judgment-debtor ap¬ 
plied to the Court complaining that the crops had 
not been delivered back to him. The Court pas¬ 
sed an order directing the custodian to deliver 
che crops to the judgment-debtor or pay their 
price, that the order was without jurisdic¬ 

tion and that the judgment-debtor’s remedy 
against the custodian was a suit lor recovery of 
the crops or their value. (Banerji, 7.) Kallu 
Khan v Abdulla Khan. 42 All. 894 : 

18 A.L.J. 367 : 58 1,U, 448 : 2 IJ.F.L.R. (All.) 146. 

-S. 47 and 0 21, R. Question relating 

to execution—Attachment of property in possession 
of judgment-debtor — Objection by him as shebaH 
— Appeal., 

On attachment of the property in the posses^ 
sion of the judgment-debtor he objected alleging 
that he was in possession as a shtbait of a deity 
to whom the property belonged. It was held that 
the question raised fell under O. 21, R. 58 and 
not under Sec. 47 and hence an appeal lay 
again^^t the decision of the first Court (Jtnkins\ 
C. 7„ Vioodrolfe, Carnduff and Chatteljee^ 77.) 
Kareki Chandra v Asutosh Dara. 

39 Cal. 298: 14 C.L.J. 426 : 12 I.C. 163 \ 

16 C. W. K, 26 (FJB.) ^ 
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O.P. COBX (V OF 1908), S. 47—Queition relating 0. P. CODE (V OF 1908), 8. 47-Question relating 
to ezeoution—Attaohment of proprty. to execution—Compromise. 


S. 47 and 0. 81 R, 68— relating 
to execuHon—AVachmeni of property—Judgment \ 
debtor'$ application that his possession is ihat\\ 
of a trustee for another. 

The jndginent-debtor*s application objecting to I 
the attachment of the propertv in his possession 
in execution of a decree against him on the i 
ground that he is in possession as trustee for < 
another must be treated as one under O. 21, R : 
58, C.P.C and not under Section 47. Hence on i 
dismissal of the objection the appeal does not 
lie against it. (Chamier,. J.C. and Piggott, A J.C.) 
Sajid Auv. Ali Muhammad Khan. 

12I.C. 411 

-S. A*t~Questfon relating to execution-At¬ 
tachment of moveable—Allegation of misappro¬ 
priation by decree-holder and Court Amin — En¬ 
quiry in execution—Separate suit 

Enquiry of allegations of misappropriation of 
attached moveables by the decree-holder in col¬ 
lusion with the Court Am n should be made 
under S. 47, and the complainant should not be 
referred to a separate suit, (Chamier, C /. and 
Sharfuddin, J.) Gajadhar Prasad Singh v. 

Ar]UN Das. 86 280 : 

1 Pat. L,J. 658. 

-S. 47— Question relating to execution — 

Attachment-Objection to. 

It is the function of executi.ig Court to see 
whether the cattle of an agriculturist songht to 
be attached, are necessary for him to earn live 
lihood. {Kincaid and Raymond, AJCs,) GuL 
Mahomed j>. Faiz Mahomed, 56 10. 69 : 

13 S,L.B. 210 

Certificate of pa'^ment. 

_S, 47 and 0 81, 2—Question relating 

to execution—Certificate of payment- Application 
for certifying payment —Order on—If appealaole 

An application by the judgment debtor for 
certifying pa/ments by him to the decree-holder 
out of court raises quest*ons as to the execution 
and satisfaction of the decree, and as such falls 
under S- 47 C P.C The dismissal of such an ap 
plication gives a right of appeal to the judgment- 
debtor. Ijwala Prasad and Bucknilh //.) Jadu 

NANDAN Singh v, Sheonandan Prasad. 

8 Pat. X.T- 487 : 1 Pat. 644 : 

68 I C 646 : 399>2 Pat. 200 ; 1922 P. 276. 

— -s. 47 and 0. 21, R. 2—Question relating 

to execufion-Certifirate of paymen'—Non certifi¬ 
cation — Enquiry — Fraud—Effect of. 

O. 2I,R. 2of the C.PCode does not in any 
way limit or affect the operation of S. 47 of the 
C.P. Code and does not prevent the Court from 
iiivestigatine a question of fraud on the part oi 
the decree bolder in omitting to certify satisfic- 
tfon of a decree. [Robinson and Maegregor, JJ ) 
p E P L. Chetty Firm v, Glon Pow. 

1 Bur. L.J. 43 : 11 L.B R. 863 . 

70 I.C. 869 : 1922 I.B 31 : 1923 B. 108. 

' A • 

Questipn relating to execution—Claim 
—p—— S 47 and 0. 21, R QS—Question relating 
^p'ii^frcut.ion-:ClaimSUbsequent suit by Judg 
mcnt-^btori . \ . 


Whe^e a claim was allowed, the judgment- 
debtor sued the claimant and obtained a decree 
for possession. The decree holder ke^t quiet but 
re-a^tached the property and a transferee from 
the judgment-debtor put in a claim and having 
failed in it filed a suit for p issess'on. Held, that 
the first attachment was not revived as the result 
of the judgment-debtor’s suit and that the trans¬ 
feree’s suit was not barred by limitation. [Wallis, 
CJ. andSadasiva Aiyar.J,) Champayil Kop 

PON V, Kolasefi Kelappan Kambiar. 

44 IC. 864. 

Question relating to execution—Compromiee. 

- 2. -Question to relating to execution 

— Compromise—Suit for declaration of title — 
Whether maintainable — Limitaii n. 

Where a re^'enue sale w;ts sought to be set 
aside on tue ground of fraud and a compromise 
v/as effected, a suit on a default of compromise 
terms, for dr^claration of title is not maintainable 
nor could the compromise be ex:ecu'ed as neither 
S. 5 nor S 18 of the Limitation Act has applica- 

I tion to cases under S 47 of the C.P.C. [Holms^ 
wood and Sharjuddin, JJ.) Shekambari v. Ram 
Kumar Das. 23 I.C. 240. 

-S. A'l—Question relating to execution 

of decree— Compromise-Suit for accounts. 

In a suit for accounts the parties entered into 
a compromise under which they agreed to a 
prebminary decree in accordance with the terms 
of the compromise. Under the compromise one 
of the panics was given a share of the profits of 
a certain contract, the profits to be determined 
by competent accountants ; it was als^ provided 
that anv dispute relating to the share was to be 
refer ed to arbitration. On a question arising 
between the parties to the suit as to the share of 
profits, Held that the proceedings did not relate 
to the execution of a decree withm S.47. C.P. 
Code, and ihe decree in the suit did not relate to 
the amount now in dispute. {Broadway and Ab¬ 
dul Qadir, JJ.) Haji'Bakhsh Ilahi V. Abdul 

rahTman. n I.C. 817. 

_ s. 47 — Question relating to execution — 

Compromise -Set off in execution proceedings— 

Where a compromise decree provided that 
plaintiff would recover money from defendant, 
that the laf-er was entitled to certain cattle and 
that if plaintiff took any of the cable he would be 
responsible therefor, and the plaintiff applied in 
excccition for recovery of the money from the de¬ 
fendant Held, that the defendant esnnot p’ead in 
execution that plaintiff had taken the cattle and 
’ was not entitled to the money, because the decree 
only declared the defendant’s right to the cattle 
and his remedy was to sue the plaintiff therefor. 
[Broadway and Moti Sagar, JJ ) JivAN Malv. 
• NaNAK Chand, 63 I.C 976 

_-S. 47 and 0 23, R. Z—Question relating 

to execution — Compromise —Decree Objection 
to validity of—Remedy by suit. 

Where a comprom'se embraces matters not 
I relating to the suit and the decree following such 
Compromise gives reliefs which are not unlawful 
but which could npt have been given.Jf the suit 
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C. P. CODE (V OF 1S08), S. 47—Question relating 
8 to execution—Decree. 

had been decided after trial the remedy is bv 
way of appeal If the objection could be taken 
incxecution proceedings the legislature would 
not provide special provisions in O. 43 for an 
appeal \Maung Ktn and Rigg, JJ,) Ana Paktri 
Sha V, SOMASUNDARAM Servai. 64 I.C. 391 : 

10 L.B.R. 349: 13 Bur, L,T. 170 : 1922 L.B. 22. 

Question relating to e cecution—Decree. 

- S Question relating to execution — 

Decree ordering sale of property of judgment- 
debtor^ 

Where a Judge amended a decree by ordering 
that it could be executed only against the pro¬ 
perty of the deceased the amended decree oper¬ 
ates not being reversed on appeal so as to throw 
up ^n the decree holder the burden of proving in 
the execution proceedings ihat the property 
sought to be sold was the property ol the decea**- 
ed and was in the hands of 'he respondents as 
legal representatives. \Ptg^ott and Walsh, JJ, 
Gajadhar Singh v, Basanti Lal. 18 A.L J. l3l: 

65 I C. 83 ; 2 U P.L R. (All) 34. 

--3. 47— Question relating to execution — 

Deerto for possession conditional on payment of 
money within certain time — Payme**f made be¬ 
yond time, 

Au order disallowing an objection to the 
execution of a decree is one relating lo the ex¬ 
ecution of the decree within S. 47, C P.C. and an 
apped lies. [Bannerjt, J,) Kau^a Upadhya v 
Dwarika Singh. 22 I.c. 926 : 12 A.L.J. 12. 

-S, 47— Question relating to execuVon for 

- Decree— Execution of. 

When a suit was decreed in fa^mur of plaintifis 
and one of the deiendants that detendant cannot 
sue again for that relief the remaining defendants 
the p oper way for him is to execute the decree. 
{Chatterjee and Newbould, JJ.) Kristo Das 
Roy V. Behari Lal Sikdar. 67 I.C. 900. 

-S. 47— Question relating to execution — 

Decree—Subsequent ^uit on same cau^e of action 
— Bar, 

When a person has a cause of acdon and brings 
a suit upon it that cause of the action merges 
in the decree and his fdnher remedy is in exe¬ 
cution and if he. allows execution to be barred, 
his rights are gone. He ca'^not institute a fresh 
suit on the same cau e of action, (Wallts, C.J, 
and Sadasiva Iyer, ].) Nynam Veetill Mayan 
Kutti V, Vai.apapilakath Kunhammad. 

41 Mad. 641: 7 L.W. 1^3 : 34 M L.J 167 : 

23 M.L.T. 166 ; 44 I.C. 110 : (1918) M.W.N. 206. 

-S. 47 and 0 21. R. 95— Question relat- 

i**g to execution—Decree for possession—Delivery 
of possession—Subsequent diiipossession 

Wnere in pursuance of a decree for oossessiGn 
the judgment debtor amicably hands over pos¬ 
session to the decree-holder but subsequently 
dispossesses him the remedy of the latter is by 
way of a fresh suit and not by way of execution 
of the prior decree for possession. (Sadasiva Iyer 
and Napier, JJ.) Idine Beary v. Ummathamma. 

30 1. C, 606. 

-S. 47— Question relating to execution — 

Decree obtained by fraud—If c^n be questioned in 
execution. 


C. P. CODE (V OF 1908), B 47—Question relating 
to execution—Delivery of possession. 

The question whether a decree was obtained 
by fraud or collusion i® not one' which relates to 
the execution of the de^'ree ; it can only be raised 
by a serarate su't. 9 Mad. 280 Foil (Bakewell, 

/,> SuiKURl KaTUM SAHIBA V, M4HOMED AbdUL 

Aziz. 29 I.C. 289 ; 38 Mad, 221. 

—-S. 47 and 0 21. R, ^—Question •^elating 

to execution—Decree for possession of immoveables 
—Question of satisfaction, if could be gone into in 
execution, 

Where a decree is one for possession of im¬ 
moveable pioperty the question of satisfaction 
having been made to the decree holder out of 
Court can be gone into under S. 47. C, P. C., 
(1908) notwithstanding the absence of certificate 
of satisfaction. {Sadasiva Aiyar and Spencer^ fj.) 
Kelu Nair V , Meenakshi. 

25 M L J. 586 : 21 I. C, 639: 14 M. L. T. 674. 

-S. 47— relating to execution — 

Decree, construction—Title to standing crops. 
Where a pre-emntion decree was ilent as to 
standing crops Held : that the question whether 
the crops passed with the land cannot be said to 
have arisen in execution, discharge or satisfac¬ 
tion of the decree. (Kotwal, A J.C.) Bapu v. 
Vithoba. 76 I.C. 193: 1923 Nag. 327. 

Question relating to execution—Decree-holder 

Purchaser. 

-S 47 and 0. 21, R. 97 - Question relating 

to execution — Decree-holder purchaser—Order 
allowing or refu*>ing delivery of possession — 
Appeal, 

An ^rder allowing or refusing deMverv of pos¬ 
session after ao execution sale is not an order 
under R 47 of t’^e C, P. Code even w hen the de¬ 
cree holder is the auction-purchaser and as such 
no appeal lies 20. C.L J 433 , 1 Pat. L. J. 232. 
Foil {Huda and Panton, JJ,) Aduram HaldaR 
V Nakuleswar Rai Chowdhury 491. C. 137 : 

29 C.I.J. 48. 

-S. 47 and 0. 21, R 95 —Question relating 

to execution — Decree-hnider purchaser—Suit for 
possession, 

A decree-holder purchaser does not lose the 
character of a party to the suit and until he ob¬ 
tains possession of the property the proceedings 
in execut'on are not terminated. S. 47 is a bar to 
his suit for possession and his onlv r*^mcdv is by 
an application under O. 21, R, 96 of the C, P. 
Code {Batten, A, /. C.) Lachusa Motilal ». 
Maherali Rahimali. 44 I. C. 668. 

Question relating to execution—Delivery of 

possession. 

-S 47— Question relating to execution-^ 

Delivery of possession, 

A claim by judgment-debtor to recover pfo- 
perty overdelivered to the auction-purchaser 
who was a stranger to the suit, is one coming 
under S. 47. {Ayling and Krishnan, JJ,) Jaind- 
labdin Sahib v Kruhna Chettiar. 

41 M. L. J. 120 ; 14 L, W. 98 : 
68 I. C. 200 ; fl921) M. W, M 491. 

-S. 47 and 0. 21. R Question relating 

to exeoution - Delivery of .pos^esSm^Purcha^e ^ 
share of judgment debtor—Partition i ' 
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0. P. OODE' (V OF 19n8^ 8. 47—Question relating 
to execution—Delivery of poaaesiion. 

Where a decree-holder purchases his judgment- 
debtor's rights in a joint property he is entitled 
to b’ing a suit for partition agiiust ^he judgment- 
debtor aiido'her co-owners without obtaining anv 
formal delivery ot possession and his suit is not 
barred bv S 47. A purchaser at a court sale in 
order to -obtain possession of the property purcha¬ 
sed mav seek tor such possession as he can obtain 
under the Code, or may ignore the provisions of 
the Code and stand upon h.s general rights of 
proseciting his claim by instituting a suit. 
{Walli^y C J, f^ttd iieshagtri Aivar^ JJ,) Hassan 
Ammal Bibi V, Ismail Moideen* 

28 M. L. J. 642 : 29 1. C. 976: 

(1916) M. W- N. 414. 

-8. 47 and 0. 21, R- Bb—Question relating 

to execution —Delivery of possession. 

A separate s nt for possession (apart from a 
suituiid'rO. 21. R. 95) of prODcrty purchased 
by the decree-holder auction purchaser is not bir¬ 
red as ?he cau'se ot acti on which arises a^ter sale 
does not come under S. 47 as a question relating 
to the execution, etc. ot a decree. Questions re¬ 
lating to the possession of property aiter «ale has 
taken olace are not questions connected with the 
execution, etc, of a decree within S. 47. C. P. C. 
(fCanhaiya Lai, A. J. C.) Khanjan ^ingh v. Anup. 

33 I. C. 367 : 18 0. C. 345. 

-S. 47 and 0. 21, R. BQ—Questtoti relating 

to execution—OeDvery of possessioh—Review of 
order—'Appeal. 

Proceedings for delivery of possession are not 
proceedings in connection with the execution of 
a decree and no appeal lies from an order passed 
in review cancelling a former order for delivery 
of possession on the ground that the application 
for delivery of possession was barred by limita¬ 
tion. {Roe and Imam, JJ.) DhaMNDAR v. 
Bakshi Harihar Prasad Singh. 

481. C. 129 : 3 Pat. I*. J. 671. 

Question relating to execution—" Determined’* 

—Meaning of. 

-S. ^*1—Question relating to execution — 

“ Determined'*—Meaning oL 

*' Determined ’ in S, 244 of the code (1882) 
shows that the questions should be finally dis 
posed of by granting appropriate relief, (Wallis, 
/.) Ganesh Row v, Tulja Ram Row. 

24 I.C. 696 : 26 M. L. J. 460. 

Question relating to execution—Discharge. 

-S. 47 and 0, 21, R. 2—Question relating 

to execution— Discharge of decree. 

A vesting ot the equity of redemption in a 
mortgage is tantamount to a discharge or satis¬ 
faction of the mortgage debt ; an execution Court 
is competent to recognise it a’^d can go into the 
question of the extent lo which the decree has 
been satisfied. (TubdaU and Sulaiman. JJ.) 
SiRJU Kumar vIooke<jee v, Thakur Prasad. 

42 All, 644 . 2 D. P L. R. (All.) 174 ; 

58 I. C. 743 : 18 A. L. J, 690. 



—.__——8. 47 —Question relating to execution — 

Disch'trge antecedent to decree. 

Questions reading to the execution of a decree 
and. arising between parties to a suit in whjcl^ 

VOL. 1^73 


I C. P. CODE (V OF 1908), S. 47—Question relating 
to execution Excess property. 

the decree was passed or their representatives 
must be such as have reference to masters aris¬ 
ing subsequent to the passing of the decree and 
not antecedent to it. A claim that the debt on 
which the deciee sought to be executed was 
obtained bad been discharged before suit is not 
within S 47. C.P. t ode. [Broadway, J.) Ram Das 
v. S. P. Netto, R4 P, L. E 1922 : 

67 I. C. 753 : 4 U. P I. R. (Lab.) 93. 

-S. 47-0'r estion relating to execution — 

Discharge of decree. 

A question vvh'Jther a decree‘has been discharg¬ 
ed is one relating to the execution, discharge or 
satisfac'ion of ihe decree and to allow one of 
several joint decree-holders who have already re¬ 
ceived payment to come in and apply for execu¬ 
tion alter the oiher decree h.fide-'s have certified 
discharge of the debt would open the door to 
fraud and defeat the object of O 21, R. 15. A joir.t 
decree was trai'Sferred after adinstment to the 
o'her decree holders to one of the decree-holders. 
The transfer was recognised after notice to t^e 
decree-holders who had satisfied the deci ee, but 
there was nothing in the notice sent to them 
that there was any question raised as regards the 
validity of the transfer. O > a subsequent applica¬ 
tion for execution of the decree by the t’-ansferee, 
held tha it was open to the other decree holders 
to object to the execution on the ground that the 
decree had been raid off by themselves and that 
the transferee to k the decree with Ihe knowledge 
thereof. [Spencer and Odgers, JJ.) Budapaju 
Hanumantha Rao V. Allammeni Krishnamma, 

70 I. C. 329 ; 32 M. L. T. (H. 0.) 118 (2). 

Question relating to execution—Excess property. 

--.S. 47— relating to execution — 

Exotss propetl^—Refund of money received in 
excess in execution. 

An application for refund of excess amount 
levied in execution relates to the execution of the 
decree and is properly entertained under S,47, C. 
P. C, by the Court exec ning the decree. [Shah 
and Hayward, JJ.) Ganapatrao v. Anandrao. 

44 Bom. 97 : 56 T. C. 967 : 
22 Bom. L. R. 238. 

47 and 0. 21, R. BQ—'Question relating 
to execution— Excess property. 

Where properties not included in a sale certi¬ 
ficate are delivered to the purchaser the proper 
remedy for re-delivery is an application under 
S. 47 and not a separate suit- A suit cannot be 
converted or treated as execution application if its 
effect would be to projiidice the deft, in his plea 
of limitation. fAbdur Rahim and Napier, JJ.) 
Kathirayasami Naicker V. Ramabadra Naidu. 

451. C. 608. 

-S. 47 —Question relating to execution — 

Excess property ia^en in execution sale. 

A. Judgment*4ebtor disputed that the auction- 
purchaser took possession of property to which 
he had no title under his sale certiiicafe. Held, 
that the question in dispute should be decided 
by a separate suit at.d not under S. 47, C. P. C. 
[Chanticr, J. C. and Evans, A. J, C ) MahaRaj 
SfNQH V. jAGaNNATrf. IQ I. C. 714 : 14 0. C, 70. 
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Question relating to execution—Execution sa^e. 

— - - S Question relating to execution^ 

EAXcniion sale—Decree not in accordance with 
law—Setting aside — Statute. 

Whore a mortgage decree is passed though not 
in accordance with the orovisions of the T. P. Act 

A 

and the properties are DU’Cha'ed by the mortgagee 
in execution s^le,the Sale is not void but irregular. 
The remedy of the aggrieved party is by applica¬ 
tion before confirniation under S. 244, C. P. C. 

1882. A. subsequent suit for redemption treating 
the execution sale as void is barred by S. 47, C P. 
C. (Sir John Edge.\ Ganapathy Mudaliar v. 
Krishnamachariap. 41 Mad 403 ; 23 Jtt.L.X. 198: 

27 C. L. J. 367 : 34 M. L. J. 463 : 
4 Pat. L W. 310 : tl918) M. W. N. 310 : 
22 C- W. N, 553 : 16 A. L. J. 353 : 
45 I. A. 54 : 90 Bom. L. R. 580 : 
44 I. C, 855 : 8 P. W. 427 (P.C.). 

[Afiirming 24 I. C. 187 : 27 M. L. J. 213.] 

- B. Question relating to execution — 

Execution sale- Setting aside sale on ground of 
fraudulent suppression of sale proceeds — him. 
Act, Art, 181, 

An application to set aside an execution sale on 
the ground of fraudulent suppression of sale pro¬ 
ceeds is governed by S. 47, C.P.C. and the limita¬ 
tion applicable therefore is that provided by Art. 
181 of the Lim. Act. {Mookerjee and IValmslcv, 
JJ.) Ram Kinker Tewari v. St-iiti Ram Panja. 

46 I. C.22t : 27 C. P. J, 528. 

--S. 47— OnesHon relating to execution — 

Execution sale—Selling aside — Minor. 

An application by minor after attaining ma¬ 
jority to set aside a sale on the allegation that 
during his minority his guardian acted reck¬ 
lessly and negUgenily in an application put in by 
him to set aside the sale is not maintainable. A 
regular suit is the proper remedy but a review is 
not The court treated the application as a suit. 
{Mookerjee and Beaohcroft^ JJ.) Jogeshwar 
Narayan Singh v. Roy R\dha Raman. 

16 I. C. 543. 

- S. AT —Questi'^n relating to execution — Exe- 

cution sale—Application by aurAion purchaser for 
possession. 

An obstruction bv the legal representative of a 
deceased judgirent-debtor to delivery of posses¬ 
sion of the p operties sold in execution is not one 
relating to “execution, dist harge or satisfaction* ’ 
of the decree in as much as the satisfaction of the 
decree had taken place already. S. 47 of C. P. C. 
has no application to the case. 8 P. R, 1918 and 
31 All. 82 (F. BJ, Foil. [Abdul Raoof^ J.) NusRAT 
Ali V. Sarina tSEGAM. 53 I. C, 460 : 

121 F. R. 1919. 

-S. 47— Question relating to execution — 

Execution sale—Construction of decree and vali¬ 
dity of sale. 

The question of the validity or otherwise of a 
sale held in execution of a decree is one relating 
to execution so also a question whether the actual 
execution is in excess of the decree itself. 
[Sundara Aiyar and Spencer, JJ.) (GUNniah 

Venkatachell'pathi Iyer v, Perum/l Aiyar. 

10 M. L. T. 627 : 13 I. C. 133: 

(1912) M. W, N 44. 


-S. 47— Question relating to execution — 

Execution sale, 

A suit for recovery of possession by auction- 
purcf'aser for the recovery of possession of pro- 
oertv which be has purchased at an auction sale 
which has been confirmed is not barred by S. 47 
of the C. P. C ide. (Imam, /.) Jageshwar Singh 
Mahapatra V. Sridhar Sirdar. 47 I- C. 844- 

Question relatiT^g to execution—Heir of 

Judgment-debtor. 

-S. 47— Question relating to execution — 

Heir ef judgment-debtor objecting to execution 
of decree against father—Ground that debt was 
not fo^ necessity—If can be decided in execution. 
The objection by the heir of a judgment-debtor, 
against whom a decree had been passed, that the 
debt was not one incurred for necessity, can be 
decided in execution"without recourse to a sepa¬ 
rate suit. 11 Mad. 413 : 17 Mad. 122 Dist. 16 All. 
449 . 87 P R 1887 : 147 P. R. 1907 ; 34 Cal 642 : 
47 P. R. 1887: 18 W R 185, Rel. on. 

(Chevis, J.) Tota Singh v* Partab Sin^h. 

13 I. C. 670 : 243 P.W.R. 1912. 

Question relating to execution—Injunction. 

---S. 47 and 0. 21, R. Question relating 

to execution — Injunction—Door closed but re¬ 
opened—Remedy whether suit or execution. 

Where in pursuance of a decree directing the 
judgment-debtor to keep a certain door closed, 
the latter formally complied with the decree but 
re-opeoed it shortly after the remedy of the 
decree holder is by execution. {Piggott, J,) 
Habibullah V. About lA. 

23 I. C. 247 : 12 A. L. J. 347. 

--—S. 47 and 0. 21, R 32 —Question relating 

to execution — Injunction—Suit to enforce, 

A suit to enforce an injunct on both mandatory 
and prohibitory is not maintainable. S 47, C.P.C. 
is a bar to the suit. The remedy of the plaintiff 
is only by execution under O, 21, R. 32, C. P. C. 
iRichardson, and Beachcroft, JJ,) Sachi Prasad 
V, Amernath Rai. 46 Cal. 103 : 

45 I. C. 864 : 27 C.L. J. 606. 

-S 47— Question relating to execution — 

Injunction—Confirmation of possession. 

A decree for confirmation of possession obtain¬ 
ed out of Court under an uncertified adjustment 
of another decree is equivalent to granting an in- 
iunction restraining execution, and a suit for such 

declaration is barred by S 47, C. P. C. 25 Cal. 
718. Dist, {Mittra, A J.C.) Asa RAM v. Yesh- 
WANTRAO. 50 I,C. 956 : 15 N. I. B. 158. 

Question relating to execution—Jurisdiction. 

---Ss. 47 and Ibl—Question relating to exe* 

cution—Jurisdiction—Revoking order for delivery 
of possession—Inherent power. 

An order by the executing Court recalling a 
former order for delivery of possession to the 
transferee is rot within S 47 and not appealable. 
The Court cannot grant such a relief in the exer¬ 
cise of its inherent powers as it is exoressly 
forbidden by the Code. (Mookerjee and Beach* 
crofL JJA Sasidhushan Mookerjee* v, Radha- 
NA7H Bose. 19 C. W. H, 836: 

25 I* C. 2$?! C, 1. Jr«8S; 
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0. P. CODES IV OF 1908), S. 47—Question relating 
to ezeoution—Jurisdiction. 

-S relating to execution — 

Juriscticlion, 

An order relating solely lo jurisdiction does 
not da'ermine any iiuestion lelaiing to the exe¬ 
cution, discharge or satisUction of a decree. 
(iHt/ier, C. y. and Cowt/s, y.) Rajkumar Girwar 
Prasad Sinqh v. Kambswak Lal Bhagat, 

091. C 461 : 4 fat. L. J. 461. 

Question relating to execution—Legal 

B6pre:^entative. 

S. 47— Question relating to execution— 
Legal representative of Judgment-debtor — Objec¬ 
tion that attached property is not that,of the judg¬ 
ment debtor. 

All oDjeciioa by the legal representative of a 
judgmeat-debtor that proparties attached are not 
not assets cf the judgmeni-debior must be 
deieroiined under S. *17. {Mookerjee and Beach- 
croft, JJ.) A JO Koer V, Gokak Nath. 

19 0. W. N. 617 ; 27 1. C. 321 : 20 G L.J. 4dl 

-Ss. 47 and 0. 21, E. 58— Question relating 

to execution—Legal represeniattve—Title of third 
person setup — Appeal, 

Where on the death of judgment debtor, his 
legal representative is brought on the record, and 
such legal representative sets up in execution 
proceedings, tide on Dehall of a persjn not a 
parly to the suit, the^ oidefonsucha petition is 
noi one coming withm t>. 47 oi the C. p. Code 
but IS within the purview of O. 21, K. 58 and is 
not appealable. 23 Mad. 195 and 39 C. 298 Foil : 
7 Mad. 255, Diss. There seems to be no distinc¬ 
tion til principle between this ca^e and the cases 
in which party to the suit or his legal represen¬ 
tative on recoid claimed the property as trustee 
for certain other persons or as shebait of a 
temple. {Abdur Rahim and Spencer, JJ.) 
Pettikayi Lakaty Mahammad Haji V. Alam 
iBHAN Haji. 311. C. 363. 


C. P. CODE (V OF 1903), S. 47—Question relating 
to execution—Mortgage. 

If the Court leaves the point whe lier the brother 
was liable for the decree open and undecided and 
makes an order of substiiution ii would be acting 
illegally, {Jivula Prasad and Ro-^s, JJ,) Patait 
Dinanath Sahi V, Pata*t Malhiji Baid. 

8 fat. L. X. 106 : 1923 P. 149. 

Question relating to execution—Liability. 

-Ss. 47, 146 and 0. 41, E, 6— Question 

relating to execu ion — Liahiliiy — Securiiy for 
carrying out decree of the AppeUate Cou* t. 

Where a person becomes a surety, not person¬ 
ally bm on the hypolhecadon ot the property, for 
mesne profits that might be given agamst tie 
debtor on appeal, the li-ibility continues up to the 
stage of appeal to the Ptivy Ci uncil and can be 
enlOiced in the suit iiselt by joining the surety as 
a party. The ascertaiament of mesne profits m 
the suit is binaing on the surety. {Lord Philli- 
more.) Raj KaghCbur Singh v. Jai Indur 
Bahadur Singh. 42 All. 168 : 

22 0. C. 212 ; 6 0 L. J. 682 ; 

38 M. L. J. 302 : 18 A. L. J. 263 : 

22 Bom. li. B. a21 : 66 I. C. 6d0 : 

13 L. W 82 iP.C.). 

-Ss. 47 and 145— Question relating to exe¬ 
cution—Liability of surety—No personal liability. 

Secirity bonds hypOLhccating immoveable 
properties as security for tne due performance of 
a decree can be enforced by execution without a 
sepaiate suit lor tale. Where the equity of 
redemption is held by the surety, the surety is the 
primary person from whom ihc amount ot security 
can be recovered and ii. 145, C.P. Code isjiatended 
to enable the enforcement oi such security. 17 A. 
99 : 38 A. 327 ; 42 A. 158 : 41 M 327 Kef. {Walsh 
and Kanhiiiya Lal, JJ,] Beti Mahalakshmi 
Bai V. Chaudhari Badan Singh. 

45 A. 649 : 21 A. L. J. 604 . L. E. 4 A. 356 : 

74 1 C. 927 ; 1924 All. 105. 


S. 47 —Question relating to execution 


Legal Representative—Dismissal of — Deft, noi 
legal representative—Declaration that the proper¬ 
ty belongs to deft,—Suit for—Not maintainable. 

Any question arising between the judgment 
creditor or the legal representative of the judg 
ment-debiOr,must be decided in execution. When 
the Court has dismissed a petition for execution 
on the ground thai the person against whom tne 
execution is sought is not the legal representative 
of the judgment-debtor, the decree holder cannot 
maintain a suit praying for declaration that the 
property attached belongs to the defendant but a 
suit tor a declaration that the deft, is a legal re¬ 
presentative of tne judgmeiP-debtor is roaintain- 
able, {Abdur Rahim and Sundara Aiya^, JJ.) 
C lATHKUTTY NAIR V„ KUTTI NaIR, 

16 1. C. 224 : (1912) M. W. N. 401. 

--g, 47 —Question relating to execution — 

Legal represent’‘ive — Liability of—Power of 

Court to decide objection. 

Where on an application to substitute the 
brother of the deceased judgment-debtor as his 
legal representative, he pleads that he is not 
liable to satisfy the decree as being an undivided 
co-parcener oi the deceased, the objection must 
.be decided by the executing Court beiore an order 
Ittbatituting him as legal representative is made. 


-S. 47 —Question relating to execution — 

Liability of^arty or his representative. 

If duiing the execution oi a decree an objection 
is taken that a certain person was not a party to 
the suit at the time of decree and theieiore it is 
not Open to the executing Court to issue execution 
process against his leg^l representative it is a 
question which is within the competency of the 
executing Court to determine under S. 47, C- P. 
C. {Mullich and Jwala Prasad, JJ.) MUNA Koer 
V. Durga Pkasad. 1 fat. L W. 282 : 

391. C. 172 : 2 fat. L. J. Iy2. 


Question relating to execution- Mortgage. 

S. Question relating to execution 


Mortgage — Charge — Execution. 

Wheie a member ot a joint Hindu family sued 
for declaration that a mortgage of family property 
effected by another memb..r is not binding on the 
family and a decree in the sure provided that the 
shaie of al enating member i-hjuld be held liable 
on tie mjrigage and the mortgagee then <ipplied 
for sale of the alienating memoer's share. Held, 
he could bring the share to sale without bringing 
a separate suit tor the purnose. (Mookerji and 
Teunon, JJ.) Ramsundek Das v. Nathunni 
Singh. 15 C. W. N. 748 : 9 I C. j034 ; 

13 G. L. J. 664. 
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C. P. CODE (V OF 1908), S. 47—QufcBtion relating 
to execution—Mortgage. 

-S, 47— Question relating to execution — 

Mortgage~Two ^uiU for Possession by mortgagee, 

A puisne mortgagee sued the prior mortgagee 
for redemption and the mortgagor for possession 
ot thn mortgaged premists and in 1893 obtained a 
deciee for redemption and possession. In 1908 
he again sued the mortgagor for possession alone, 
dating his cause ot aciion in 1897, the dale of 
payment of the prior mortgage. Held, the suu 
for possession was not a question relating to the 
execution, discharge or satisfaction of th^ decree 
though the plaimiff might have obtained posses¬ 
sion by execution and that the cause of action 
against the mortgagjr in both the suits was the 
same, and that the present suit was barred by | 
S. 11. \Shah Dm and boott bmith, JJ,) KaM Das 
V, Mphr Dad. 12 P- B. 1914 ; 

22 I. C. 896 ; 124 P. L. E 19i4. 

- Question relating to execution — 

Mortgage decree —Puisne mortgagee's right* 

Wneie in a suit by a prior mortgagee im¬ 
plead ng the puisne mortgagee as paitv the 
decree does not provide lor the working out ot 
the rights of the puisne mortgagee without 
additions and qualifications which ihe executing 
Court has no power to make the puisne mortgagee 
can entorce his mortgage by su't of his own 
unaffected by S. 47 of the C. P. Code. 42 Mad. 90 
foil. 24 4ll. 429 P. C. expl. 40 All. 407 dist. 
{Ayling and Krishnan, JJA Brahmandam 
Venkata Lakshmi Narayan Row v, Allamaneni 
Venkayya. 49 I. C. 466 : 

(1918) M. W. N. 902. 

_S. 47— Question relating to execution — 

Mortgage—Application for final decree — Dismis¬ 
sals 

Rejection of an application for a final decree 
for sale in a murtgage suit is itseli a decree and 
is appealable under S. 96. It is not an order 
under S 47, C. P, C, (Spencer and Krishnan, JJ.) 

SUBBALAKSHMI AMMAL V. RaMAUNGA CHETTY. 

42 Mad. 52 : (1918) M. W. N. 792 : 

35 M. L. J. 552 : 8 L. W. 626 ^ 
48 I. G. 298 : 24 M. L. X. 486- 


Question relating to execution—Objection. 

- S. ^7—Question relating h execution- 

objection to execution — Suit, maintainability of — 
'I'ransfer of Property Act, Ss. 88, 89. 

Under as. 88 and 89 of t’*e T.P, Act, B r^btain^^d 
a decree against F.A,, the adopted son of F raised 
certain objec ions agai st ihe execution oi the 
said decree ot B under S. 2-14, C. P. C, 1882 
some of which were disaliOwed. A the * broughi 
a suit rais ng the same object*on3 as in the exe¬ 
cution proceedings making two other persons par¬ 
ties also. Held, that the suit was barred by 
S. 2^4, C.P.C. 1882. as the questions raised in the 
suit could have been and were raised in the exe¬ 
cution proce ding, iSrr John Edge) Amikchand 
V. Harihar Prasad Singh. 30 M.L.J. 238 ; 

321. C. 854 : 3 L. W. 267 iP-C.). 

-S. 47— Question rtlaiing *o execution - 

Objection to sale—Purohaser of portion of the 
equity cf redemption* 

A purchaser of a portion of the mortgaged pro¬ 
perty joined as a deft, in a mortgage suit, cannot 


C. P CODE (V OF 1908), S. 47—Question- relating 
to execution—Order relating to decree. 

under S. 47 of the C.P. Code object to Ihe sale of 
the mortgaged propeity in execution or tne final 
decree on the ground that he has acquiree a new 
and independent interest in that portion of the 
property. Any right (hat he has outside and in¬ 
dependent of the mortgage must be enforced by 
proper proceedings outside the mortgage suit. 
(Fletcher and Huda, JJ,) BiNDHU Basini Dassya 
V. hRiMANTA Stl. 47 I. C. 374. 

-S, 47 and 0. 21. R. BO —Question relat¬ 
ing to execution—Qhjeciion by legal representa¬ 
tive that property attached is not assets. 

Where a judgment-debtor objects that the pro¬ 
perty attacned and sought to be sold is not his, 
Hiough in his possession and that he is holding 
the same as shebait ot a certain deity to whom 
the properties have been dedicated, the case does 
not fall within S. 47 but under O. 21, R. 60, C, P. 
C. If the claim of the objector is realiy in his 
own interest as representative of the judgment- 
debtor, the case comes under S. 47. [Mooketjee 
and Beachcrofi, JJ ) UpendRA Nath KaLAMURI 

V. KUsumkumari Dasi. 

20 C. L, J. 485 ; 19 C. W. N. 620 : 

271. C. 328 : 42 C. 440, 

-Ss. 47, 2, 96— Question relating to execu¬ 
tion—Objection to atkichmcnt by legal representa- 

tive. ‘ , . . 

A decree-holder attached certain properties in 

the possession ot a judgment debtor's son alleg¬ 
ing their descent to him as a part of the decea¬ 
sed’s estate. The son claimed art independent 
title to the same. Held, the objection fell under 
S. 47 as a question between the parties and the 
decision thereon is a decree under S, 2. Hence 
toe appeal lay from it under S. 96. \Stephen and 
Richardson, JJ^) Ahamed ali Khan 7. Nabin 
Chandra Takkaratna. 16 I. C. 385 (2). 

-S. 47 and 0. 21, E. 63 Question relating 

to execution—Objection to attaenmenU 

Ali objectio.iS to attachment in execution of a 
decree must be raised in execution proceedings. 
23 Mad. 361. leh {Sundara lytr and Sadastva 
l^er, JJ.) Jagadambal Ammal V. Ramaswamy 
Iyengar. 17 o. 126. 


-8. 47 and 0. 21, E. QO-Question relating 

to execution — Objection to attaJiment Non- 
transfvtublc occupancy holding. 

No second appeal I es fioir an order under 
O. 21, R. 90, C P. C. The objections as to non- 
irapibierability of the holding by the judgment* 
debtorlcome under S. 47 and a second appeal lay 
in respect thereot. There being no suppiession 
cf the notices the tenant was bound to object as 
to t^e noii‘tr^nsferabil'ty of the holding at iheeat- 
lif^bt possible opportunitvand when he dees not do 
so, he c-^nnot be heard after the sale has taken 
place xMuliick and I'hornhill, JJ*] S^ikbishNa 
Rai and Bhajungi Mallah V . Ramasaran Raj 

56 I C. 646 : 1 Pat. L- T. 267. 

f 

i • 

Question relating to execution— Order i' 

Relating to Decree. v' 

- S.47 —Question relating to execuUoH'-^ 

Order for delivery of possession to auction pur* 
chaser. 
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C. P. GODE(VOF 1908), S. 47-Question relating 
to execution—Order relating to deoiee. 

It may be disputed whether an order for deli¬ 
very oi possession to an auction-purcnaser is an 
order rctaiing to the execution, oiocharge or 
saiistacciOQ ot a decree, fur so lar as the dcciee 
holder IS concerned his decree is satistied. and 
whetner the auction-purchaser gets ttie property 
or not is a matter wiiu whicn he is/not con¬ 
cerned. 

Per Cumingi 7.—The delivery of poesession is 
not a pait ot the sadsfaction ot the decree. So 
far as tne decree holder is concerned the decree 
is satisucd when the property is sold a'^d the 
money paid to decree-holder. Ooviously he is 
not concerned wi h the propeitv b^^ing delivered 
to iDc paichaaer The qucatiun of tne delivery 
of possession lo the auction-purchaser is not one 
relating to the execution oi the decree or be¬ 
tween me parties to the suit or their representa¬ 
tives. It IS immaterial that the auction-puichaser 
is also the decree-holder. As an auction purcha¬ 
ser ne is in an entiroly different capacity. [IVooa- 
toffe and Cuming^ 77.) Lab hi Pkia Guha v. 
NaNDA Kumak Basu. 19*^3 cal* 34d. 

-—S. ‘Question relating to execution — 

Order allowing payment directed by decree. 

An order merely allowing a paymeai directed 
by the decree is not one under b. 47. C. F. 
and is not appealable, {WaLmsiey and tiuda^JJ.) 
Imam Ali Sikdak i/^TCarim Buksh SaeiKH. 

b2I. C. 401 :30 C. L. J.32. 

- -S. 47— Question relating to execution— 

Order umen(ti*»g decree—If appealable. 

An Older in execution amenuing a decree is not 
within S. 4/ and »s not appe<»iable. {i>hah Uin, 
C. 7.) Aziz BAKSH V. Sultan Singh. 

46 i. G.O . 43 P, B. 1918. 

- S. 47^ — Question relating to execution — 

Order in wnten properties lo be sola—If wiihin 
section—A Ppeal^ 

A decision ot an executing court as to the 
order in wnich properties were to be sold in 
execu ion, even tliougn it is a qaestion between 
judginent-dcb ors owjy, is one relating to execu¬ 
tion, d scharge or satisiaciion and as such ap¬ 
pealable under S. 47, C, P, Code, it is not appli¬ 
cable only lo questions arising between parties 
who are opposed *o each othci in the suit {Old¬ 
field and Devadoss, JJ.) Vkdavvasa Aiyar v. 
The Madura Hindu Labha Nidhi Cu., Ltd. 

18 L. W. 311 : (10231 M. W. N, 662 : 

77 I. 0. 148 : i921 Mad. 36&.‘ 

45 M. L. J. 478. 

-88 47 and 11, 0. 21* Br. 58 and 63 and 0 

43 —Question relating to execution Ord’ r relat¬ 
ing to dec^iC—Madras i^ivii Rules of Practice, 
Application under R. 179 for payment oj 
money si anting to the or edit of other suits—Ob¬ 
jection by decree-holder the latter suit—Ob- 
jection upheld — Remedy — Appeal. 

C, on a mortgage decree against A obtained a 
decree for sale ot mortgaged properly. B, who 
held other decrees agaiust A, attached the profits 
of mortgaged property deposited in Court to C's 
creditor and applied lor cheque under K, 179 of 
Madras Civil Rules of Practice. C objected and 
the objection was upheld. B filed a revision 
petition. It was held, the remedy of B was by 


G. P. C0D£(V0F 1908), S. 47-Question relating 
to execution—Preliminary decree. 

regular suit under O. 21, R. 63 as thii objection 
was one under O. 2i, R. 68, The order was not 
appealable as the question was not under S. 47 
01 C P. Code. {Oldfield and Sadasiva* lycr^ JJ,) 
PONNU RaNGAM PlLL-tl V. LaLKHAN SaHIB. 

37 I. G. 348. 

-S. 47— Question relatinp, to execution — 

Order refusing to discharge a receiver. 

An order relusiiig lo discbaige a receiver 
appointed in an execution proceeding is within 
S. 47, C. P. C. [Munich and That nhill, JJ.) 
Hameswar Singh v. Hitendka Singh. 

8 Pat. L. J. 613 : 46 1. 0. 655 : 1919 Pat. 137* 

Question relating to execution—Oudh 

Laws Act, S. 15. 

-S, 47, 0. 20, B. 14— Question relating to 

execution—Oudh Law, {Act KVllI of 1S^7) S. 15 
— Non-payment of purchase money within time 
whether relates to execution of decree. 

The quesliun woether a pre-einptor has paid 
the amount fixed by the*pre-emption decree with¬ 
in time or not is not a question relating to the 
ex^^cution ol the decree within tne meaning of 
S. 47 {Kanhaiya Lai, A. J. C.) Bharath Singh 
V. Dharam Singh, 211. G. 193 : 17 0, G. 14^ 

Question relating to execution—Partition 

during suit. 

-S. ^7—Question relating to execution — 

partition during suit by co-sharer — Procedure —• 
Substituted property. 

Where there has been a partition during the 
pendency ot a suit to recover a share decree- 
holders are entitled under S. 47 to ask the Court 
to ascertain in execution what estates and 
interests have been substituted for their original 
share and give them pos?ess‘On of the same not- 
withstand ng clear instruction? in tne decree. 
[Chaniier and Roe, JJ,) Rameshwar Prasad v, 
Baijnath Goenka. 1 lat. L. W. 711 : 

40 1. C. 508 : 2 Pat. L. J. 496 : ll917) Pat. 206. 

Question relating to execution—Power 

of executing Court. 

-S. ^7'- Question relating to execution — 

Power of extcu’jng Court to sell in execution. 

A question as to the legalit y of an execution 
Court’s pr< cedure or as to its jurisdiction or 
power to order a sale is a question tailing under 
S. 47, {Lyle and A shworthy A. J. C.) Baldeo 
Das V. The Bombay Mercantile Bank. 

54 1. C. 364 : 6 0. L, J. 640. 

--S. 47, 0. 21, B. 2—QuesPon relating to 

execution -Power of c ourt to decide. 

O. 21, R. 2 does not in any way limit or affect 
the operation of Sec. 47 and does ooc prevent the 
Court from deciding any question arising out of 
the execution oi a decree. [Rut ledge, J.) Chet- 
ty Firm v, G. Lon. Pow. i * 11 L B.B 364 : 

1 Bur L.J. 43 : 70 I.G. 869 : 1922 L.B. 31. 

IQuestion relating to execution—Preliminary 

decree. 

-S 47— Questions relating to execution— 

Preliminary decree—Decree for possession of 
share in Ijmali Mahal—Pat tition—Enquiry into 
shares. 

A decree for possession of a share in an Ijmali 
Mahal can be executed against the specific lands 
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C.P. CODE(VOF 1908), S. 47—Question relating 
to execution—Preliminary decree. 

which have been allotted in lieu of the share in 
partition proceedings. An enquiry as to what are 
ttae lands tnus subsiitued is one lelating tu the 
execution of the decree and falls under S. 47. (Sir 
John EdiC.] Kai Baijnath G iENKa v. Ravanpsh- 
WAR Prasad Singh. 43 M. L. J. 124 : 1 Pat. 378 : 

20 A. L. J. 650 : 11922) M. W. N. 4l5 : 
31 M. L. T. 43 tP. C ) 16 L. W. 128 : 36 C. L. J. 1 : 

26 C.W.N. 906 ; 3 Pat. L.T. 547 : L.R. 3 P.O. 146 
24 Bom. L.n. 974 : 49 I A 139 : 9 0. & A.L.R 93 : 

691. 0. 180 : 11922) P C. 64. tP. C.) 

-S. Question relating to execution- 

Preliminary decree—Foreclosure suit—No final 
decree-subsequent suit for redemption. 

The mere passing of a preliminary decree in 
any foreclosure suii does not put an end to tne 
relationship oi the mortgagor and the mortgagee. 
If the rnorigagir tails to redeem within six 
months and no final decree is passed he can bring 
a fresh suit for redemption. (Scotty C. J. and 
Beaman, JJ.) Rama Tulsa Mahar v. Bhagchand 
Motiram. 39 Bom. 41. 

27 I.C. 249 : 16 Bom. L.R. 687. 

Question relating to execution— Priority. 

- S. -Question relating to execution — 

Priority—Application for execution by assignee 
decree-holder. 

All quest ons of rights of priority, etc., arising 
in applications for execution by the assignee 
decree-holder should be determined in execution 
proceedings. {Sundara Atyar and Sadasiva 
Atyar, JJ,\ Arumugha Mudaliar v. J^gamba 
Bai Ammani- 17 I. C. 323 : 13 M. L. X, 227 

Question relating to execution—Recovery of 

Possession. 

-S, 47— Question relating to execution — 

Recovery of possession by decree-holder purchaser. 

Questions relating to the possession ot the 
property purchased by decree-holder in execution 
of a decree are not questions relating to execu¬ 
tion, etc,, within S. 47, C. P. C., and a suit fo^r 
recovery of possession is not barred by S. 47. 
(Mil er, C, J. and Jwala Prxsad, J.) Skidhar 
Sirdar v Jageshwar Singh Mahapatra, 

62 I. 0. 711 : 4 Pat L. J. 716. 

1919 Pat, 354. 

Question relating to execution—Redemption of 

mortgage. 

-S. 47— Question relating to execution — 

Redemption of mo tgage—Decree capable of 
execution but not execuied -S*'cond suit to redeem 
the mortgage. 

In 1888. the plff. obtained a redemolion decree 
under the Dekhan Ag. Ral Act. 1879. Nothing 
was done under the decree. The Plff. then filed 
another sui: in 1913 to redeem the mortgage. Held, 
that the second suit could not lie by reason of S 
^7 of the C. P, Code. The decree in t e first suit 
passed before the T. P. Act came in'o force in the 
Bombay Presidency did not require any order 
absolute under that Act or any final decree under 
the C. P. Code of 1908 and was capable of execu¬ 
tion, and its execution was time barred long be¬ 
fore the institution ot the second suit. (Heaton 
and Shah, If.) DiNU Ytsu Dbsai v. Shbipad 
Baji Garware. 43 Bom. 703 ; 52 1. C. 466 ; 

21 Bom. L. B. 720. 


C. P, CODE (V OF 1908), S. 47—Question relating 
to execution—Son’s liability. 

Question relating to execution—Sale under 
Public Demands Recovery Act. 

- ^1—Question relating to execution — 

Sate under Public Demands Recovery Act. 

A question as to whether the execution pro¬ 
ceedings under Public Demands Recovery Act 
were entirely without jurisdiction is not one 
under S. 47. (Mookerjee and Caspersz, JJ.) 
Nagendra Bala v. Secretary of State. 

14 C. L. J. 83 : 10 1. C. 532. 

Questioo relating to execution—Satisfaction of 

decree, 

-S. ^*1 —Question relating to execution--^ 

Satisfaction of dtcree. 

A decree was attached under a decree expatte 
which was executed and satislaction entered , then 
the exparte decree was set aside at the instance of 
ihe deit. who then applied lor execution of the 
decree attached and also for cancellation ot satis¬ 
faction of the exparte decree on the ground that 
the holder of the exparte decree was a fictitious 
person and that it was obtained by fraud Held, 
(he application related to satislaction of decree 
and was maintainable under S. 47 and no sepa¬ 
rate suit would lie in respect of it (Chatterfee 
and Panton, JJ.) Uzir Gaxi v. Meher Ali 
Naskak. 57 I. C. 898. 

S. 47 and 0. 21, R. 2—^Question relating 
to execution—Satisfaction of decree—Fraudulent 
concealment of. 

The question whether a judgment-debtor 
satisfied the decree and was fraudulently kept 
out ot all means of exercising his right to apply in 
Court comes within S. 47 of the C. P. Code, (A7, 
R. ChaPer^ee and Duval, JJ.) Kamini Kumar 
Shaha Choudhury V. Abdul Rahim. 

30 0. L. J. 248 : 53 I. C. 67. 

-S. 47 and 0. 21, R. 2 (3) — Question 

relating io execution—Satisfaction not certified. 

An executing Court cannot investigate the fact 
of receipt oi decretal amount by the decree holder 
which was not certified to the Court by the judg¬ 
ment debtor within the prescribed time. 12 C. W. 
N. 485, Foil. [Mqokerjee and Beachcroft, JJ.) 
Jogendra Prosad Mitra V. Asutosh GosWami. 

24 C. L. J. 462 : 37 1. G. 738. 

- S. 47 — Question relating to execution 

—Satisfaction of the decree. 

In an execution proceeding it was contended by 
he judgment debtor that he was entitled to deduct 
a larger sum than that allowed by the decree 
holder on account of the transfer of certain pro¬ 
perties by him to the decree-holder and that the 
interest claimed was at a higher rate than actually 
due. There was also a dispute as to the date on 
which orders should bo given for the considera¬ 
tion money for the transfer. Held, all these como 
within the scope of S 47, C. P. C. (Mooker/ee and 
Teunon, JJ.) Surendra Nath v. Manmotha Nath 

9 I. C. 382. 

Question relating to execution—Son’s liability. 

-S. 47— Question relating to execution^ 

Son's liabtl iy—Hindu Law. 

Where a Hindu judgment-debtor dies before 
the decree is satisfied, the decree can be exe(tut^4 
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0. P. CODS (V OS 1008), 8. 4t—Queition relating 
to eXQOution—Suit for deolaratlon. 

against his son to the extent of the ancestral pro¬ 
perty come to his hands. The proper procedure 
for the decree-holder is to bring the son on the 
record as a separate suit to determine son’s 
liability is barred. The question whether a decree 
against a Hindu father i^ capable ot executiof, 
the debt, bemg tainted with immorality is one 
relating to the execution of decree and should be 
determined by the executmg Court. \ Jwala Prasad 
and Adami, /7.) Karoo v Rameshwar Sao 

62 I. C. 905 : 6 F. I, J.45L 


Question relating to execution—Suit for 

Declaration. 

-S. 47— relating to execution — 

Suit for declaration— Objections by two out of 
four representatives. 

Two out of the four representatives of the 
judgment-debtor filed objections to an execution 
sale ot a house ; the object! ms were dismissed tor 
default and the decree fully satisfied. Subse¬ 
quently all the representative sued for declaration 
that the house was not liable to sale. Held^ that 
as only two representatives had filed 'Objections 
and the ’.decree being executed the executing 
Court -had become functus officio, ihe separate 
suit would lie. {MaHtneau, J.) Nizam Dim v. 
Bhagat Ram. POI. c. 516. 

- S. 47— Question relating to execution — 

Suit for deolaraiion that decree is satisfied —If 
iies» 

A suit for a declaration that a decree has been 
satisfied is maintainable and S. 47 does not bar 
it (5 I. C. 814, (Poll.) {Reid, C,J. and Kensington, 
/.) JAMUN Ram V. Kisken Ram. 

42 P. B. 1914 ; 79 P. W. R. 1914 : 

234 P. L. R, 1914 ; 26 I. C. 642. 

-S, 47— Question relating to execution — 

Suit for declaration. 

Plaintiff sued defendant for a debt and attached 
before a>id after judgment, a debt due by a third 
person to deieudant which was the subject of a 
su»t. The Slit was dismissed on th-^ ground that 
the third party could noi contract with defendant. 
The Court refused to allow plaintifl to sell the at¬ 
tached debt- Plaintiff brought a <^eparate suit for 
a declaration that the attached debt was really 
due by third party to defendant. The suit is barr¬ 
ed under S. 47, as this is a question relaUng to 
the execution of the decree of plaintiff against 
defendant (Kanhaiyalal and Kendall, A. J. Cs.) 
Harjasmal V. Deputy Commissioners, Sitapur. 

38 I. C 461: 3 0. L. J, 756. 


Rateable distribution. 

-Sb. 47 and 73— Appeal—Rateable distri¬ 
bution — Order dismissing application for — 
nature of* 

Where the Court below dismisses an applica¬ 
tion for rateable distribution on the ground tuat 

it has not been validly presented before the 
money was paid out to other creditors the order 
is not appealable and the aggrieved party can sue. 
(Oldheld and Venkatasubba Rao, JJ.) Somasun- 
DARAM CHETTIAR V* SrNDARESA RAO. 

82 t ?. 186 (». Q.); 1924 Mad. 97- 


0, P. CODE (V or 1908), S. 47—Restitution. 

-Ss. 47 and 7^—Rateable distribution — 

Order rejecting application for, whether appeal- 

able. 

An order under S 73 rejecting an application 
for rateable distribution is neither an or der under 
S. 47 determining question between parties to 
the suit, nor a decree under S. 2 (2) and hence is 
not apytealable (Couits and Adami,JJ*) HUR- 
Mooji Begum v. Aysha. 1 Pat. L. T. 296 : 

67 I, C. 421 : 6 Pat. L. J. 416. 

Restitution 

-S°. 47 and 144— Restitution — Execution 

sale—Property alleged to have been wrongfully 
sold in execution. 

Where the Judgment debtors apply for restitu¬ 
tion of prope'ty purchased by the auction purcha¬ 
ser at an execution sale on the ground that the 
decree holders had sold certain prooerty not 
covered by the decree. Held that the application 
was not maintainable under S. 47, C. P. C. 
{Siuari and Kanhaiya Lai, JJ.) MuNNA Lal v. 

The Collector of Shahjahanpur. 

45 All. ye : 74 I. C. 995 : 1923 A. 470. 

-Ss. 47 and 144— Restitution — Auction 

purchaser—Decree declared to be invalid—‘Right 
to apply for refund of purchase money. 

An auct’on-purchaser of property sold exe¬ 
cution of a decree is not bound to.look beyond the 
decree. When, therefore he purchases property 
in execution of a decree wh^ch subsequently 
turns out to be in-^alid, he is entitled ro recover it 
from the defendants w^o are in equity bound 
to refund it An application for refund of the 
sale price can be made by the auction-purchaser 
under S. 47 of the Civil Procedure Code. 40 M. 
290 : 43 M- 107 : 42 B^'m 411 . 44 A. 266 referred 
to. (Lindsay, Ryves and Daniels, JJ,) Binde- 
SHRi Prasad Tewari v. Bad^l Singh. 

21 A. L. J. 228 : 45 A. 369 : 74 I. C. 873 : 

1923 A. 394. 

-Ss. 47 and Restitution — Appeal 

from order* 

In a suit for possession against R R. died 
pendente life and K and A applied each to be 
appointed as legal representative and the Court 
appointed K. and paS'^ed a decree against him 
and the decree-holder took possession. In the 
meanwhile A aopealed against his exclusion, got 
the order against him reversed and applied for re¬ 
covery of possession which bad been taken by the 
decree-holder His application was granted and 
N. who had previously been in possession was 
evicted. Thereupon N applied for restoration of 
xhe status quo and obtained an order in his 
favour. Held, that no appeal lay from the order 
restoring the status quo. (Johnstone and Shadi 
Lal, JJ.) Amirckand V. NARAsix'fiH Das. 

222 P I B. 1914: 24 I. C. 941: 123 P. W. R 1914, 

-Ss. 47 and 144 - Restitution — Decision on 

merits essential—Orders relating to collateral 
matters —1^ have the force of n decree. 

An application for restitution under S. 144 is 
not an application for the execution of a decree 
and a decision on such an application on collate¬ 
ral rnatter such as a question of limitation 
has not the forge of a de^re^ and is therefore not 
i^ppealable. 
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Obiter: —The decision of a question of limita¬ 
tion arising in execution proceedings may come 
within pur\ iew of S. 47 and is therefore a decree 
as defined by the code but the same cannot be 
said of a question of limitation arising in con- 
neciion with an aoplication under S. 144. {Ratti- 
gan and Shah Din, 77.) Ram Chand v. Sham 
Pershvd. 110 P. R. 1913: 221. C. 851 : 

117 P, L. R. 1914 

--Ss. 47 and l^\~~Restitution—Parties and 

represent xtives — Auction^piirchaser, 

An order refusing to sei as di an execution 
sale w.is reversed on appeal wi-hout the auction 
purchaser being a party to the proceedings. 
Held, that an order could net be made under 
S. 144 as no decree had been varied or reversed 
on appeal and that an order could not be made 
on the analogy ol S. 144 as the auction purchaser 
was not a party to the proceedings to set aside 
the sale. {Sadasiva Aiyar and hakewell, 77.) SUb- 
bamma v_ Chennaya, 47 I. C. 628 : 41 Mad. 467- 

___Ss, 47 and lA^-Resfitution-^Suit. 

An application tor res itution is an application 
in execuMoa and has to be enquired into unde’’ 
S. 47. [Aylifig and Seshagiri Aiyar, JJ ) Soma- 
sUndaram Pill-m Chokkalinga Pillai. 

40 Mad. 780 : 38 I. C. 806 : 5 L. W. 267. 

--- s. 47— Restitution. 

An aoplication for mense profits under S. 144 
relates to execution, di-icharge or satisiacti m and 
the Court fee payable o.i the memo ol fiist appeal 
against an order on the applicati m is 8 annas. 
{Drake Brockman, J. C.) Gabba v, Kanchedi 
Lal. 18 N. L. R. 15: 67 I- C. 225 : 1922 N. 62, 

--Ss. 47 and l^^—Restitution—Sutt 

A regular sun lor restitution of property wrong¬ 
ly sold in execution of ex parte decree which 
had been set aside by the trial Court itself, can¬ 
not fail simply because, the sale might have 
been set aside on an application under S. 47, C. 
P. C. If necessary the plaint could be amended 
so as to include a praver that the sale may be set 
aside or the plaint treated as an application 
under S. 47, (Chamier, CJ. and Jwala Prasad, 
7 ) Chintaman Singh v, Chuni Sahu. 

1 Pat. L. J. 43: 34 I. C, 747: 3 Pat, L, W. 95. 

Scope of. 

■S. 47— of, 

^ ^ A 


That which should in reality form the basis of an 
independent suit cannot be introduced as a ques¬ 
tion to be tried in execution pr> ceedingS' \Lord 
Phillimore.) Manindra Chandra v. Ram Kumar 
Lal Bhagat. 49 I. A 220 : 4 P.L.T. 1 : 

20 A L.J. 988 : 31 M. L. T. 131: 

16 L.W. 905 : 43 M.L J, 589 : 

1 P. 581 ; 24 Bom. L B. 251 : 27 C. W. N 29: 
' 36 C.L.J. 542 : 4 U. P I. R. (P. C.) 88 : 

68 I. C. 973 ; 1922 P. C. 304. 

S. 47 -Scope of. 


C. P. CODE (V OF 1908), S. 48—Applicability. 

S. 47 —Scope of—Claim nullifying effect 

of decree, if within section. 

A claim nullifying the effect of a decree can¬ 
not be made by t^e judgment-debtor under S 47 
of the Code, {Stephen and Chatterjee, JJ.) 

Ganesh Prasad Bhagat v. Sakhina Bibi 

14 I. C 7. 

_S. 47 — Scope—Bar of suit—Sale of shore 

of a co-barcener in joint famity ^Auction purcha- 

for partition—Decree-holder an auction 

purJiaser ^ , 

S. 244, C. P. Code (1882) does not bar a suit by 

an auction put chaser for the share of a co^parce* 
ner in Hindu joint family for partition and allot¬ 
ment of the shire to him ; the decree-holder him¬ 
self being the auc ion purchaser makes no differ¬ 
ence. (Broadway and Abdnl Raoof, JJ ) Brulal 
V Durga 1 Dab. 134 : 56 I C. 264 • 

1 lab, L. J. 10. 

- S, 47 — Scope of. 

Disputes among co decree-bolde^-s as to the 
right of one to execute a joint decree to the ex¬ 
clusion of the other are not questions arising be¬ 
tween parties lo a suit. Dispute-* betvveen judg-. 
ment-debtors infer se as to the posssssion of the 
property after satisfaction of a decree would not 
come under S, 47. To come within the category 
of S. 47 there must be Questions arising between 
persons opposed in interest in the suit and not 
between a party to a suit and his own representa¬ 
tive. 25B>m, 631. 31 M.L J. 44 referred to. 
Persons may be pai ties opposed to eacn other 
without necessaiily being arrayed as plaint'ff 
and defendant respectively in the suit- {Spencer 
and OdgersJJ.) Budaraju Hanumantha Rao 

Allamneni Krishnamma. 70 I. c 329: 

32 M. L T. (H. C ; 118 v2» 


S. 48. 


The object of seoaritelv numbering the sub¬ 
sections of S. 47 is to make the several sub¬ 
sections independent of each o*her. 11 C. W. N. 
433, dist. iD. Chatt^rjee and Beacha*'oft, JJ ) 
MoHiNi Mohan MozUmdar v. Chandar Dey. 

321 C. 634; 20 C. W, N. 


Applicability. 

Combined decree. 

Compromise Decree. 

Coi^tinuati ■ n of application. 

Date of dec’^ee. 

Deduction of time. 

Fraud. 

Fresb application. 

Limitation for execution. 

Mortgage decree, 

Betrospect/ve effect. 

Reviver of former application. 

Starting point. 

Applicability. 

___S 48— Abp'icahility of- 

effect—Decree on 

S. 48, has a retrospective effect, and governs 
an applica'ion for the execution of a mo tgage 
decree passed before the Code came into force: 
Hence such an application, if presented 12 ywrs 
after the date of the decree, is barred. 40 CaK 
704. toll. 32 All. 499 diss. iMacteod, C, J. r**»« 
Fawce t, J.) Gopald.^s G.anpatdas v. Tribho- 

VAN JETHIRAM. 22 Bom t. »■ 1420- 

69 I. c. 790: 45 B. 866. 


Retrospective 


I 


S. 48-/4 pplicahiliiy of—Morigagi^ • dfi' 


crec—C. P. C (1882), S, ^3 
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An application for the execution of a mortgage 
decree passed when the old Act was in force filed 
after the expiration of 12 years from the date of 
the decree is not admissible after the new Act 
has come into operation. (Mookcrjec and Beach- 
croft, JJ^ Jai Mangal Bate Missrain v. Baoan 
Chanda Das. 19 i. C. 899, 

-S, 48— Applic'^biliiy — Mortgage decree 

passed under C P. C. 1882 . 

Where a mortgage decree was passed under the 
old code but the application for its execution was 
made after. the new code came into operation 
Held that the usual limitation of twelve years is 
applicable. {Jenkins, C, /. and MulUck, J t 

BiSSHESHUR SANAMAT V. JASODA LAL C«0U- 

DHURY. 40 Cal. 704: 19 I C. 391 : 17 C.W.N. 622. 

-S. Applicability Mortgage decree 

• — Prelitnin^ry—Final decree —2'. P. Act, Ss, 88 
and 89* 

A decree-holder will have 12 years to perfect 
the preliminary decree into an order absolute 
under S. 89, T. P. Act and another 12 years lor 
executing the order absolute. {Seshagiri 'Aiyar 
and Kumarasami Sastri, JJ*] Muhammad Hu- 
ASiN V. Abdul Kareem. 39 Mad. 644 : 

29 I- C. 237 : 17 M. L.T. 424. 

--S. AS—Applicability of. 

Saving decrees granting injunctions, S. 48 ap¬ 
plies to all other decrees. A decree directing the 
execution of a conveyance might come under the 
expression “ directs the delivery of any property *’ 
in S. 48, C. P. C. {Sadasiva Aiyar and Napier, 
JJ, ) Venkaitamma V, Manikkam Nayani Varu. 

261. C. 244 : 16 M. L. T. 399. 

Combined Decree. 

-S. 48 and 0. 20, R. S—Combined decree— 

Execution—Eitnita iion. 

Where a mortgage decree directed that the 
available proceeds of the sale under the decree 
were to be paid in satisfaction ot^the decretal debt 
but that if the amount due to the plaintiff was not 
satisfied by sale of the mortgaged property the 
balance would be realised from other properties 
and the persons of the defendants. Held that 
the limitation for execution of the latter part of 
the decree ran from the date of the decree and not 
from the date of the sale of the mortgaged pro¬ 
perty under S. 48, C. P. C. {Lord Dunedin, ],) 
Khulna Loan Co, v. Jnanendra Nath Bose. 

45 I. C. 436: 22 C. W. N. 145 tP. C.) 

[This decision in effect overrules. 40 Mad. 989 : 

37 I, C. 741 : 31 M. L. J. 613 (F. B.). 

Compromise Decree. 

- S. 48— Compromise decree, 

S, 48 of the present Code is more extensive than 
S. 230 of the old Code and covers compromise 
decrees. {Scott, C. 7. and Hayward, J.) Bala- 

RAM VlTHAL CHAND V, MARUTI DEOJI. 

39 Bom. 266 : 28 1. C. 478 : 

17 Bom. L. R. 178. 

- S. 48 (11 (b)— Compromise decree — Order 

by,exeouting court recording compromise—Effect 

’^Limifaiton, 

VOL, 1—76 


C. F. CODE (V OF 1908), 8. 48— Continuation of 
application. 

An order under S. 48 (1) (b), C. P. C, must be 
made by the court which made the decree 
and notbv a Court executing the decree. 
Where a Court executing the decree records a 
compromise the original decree is not altered and 
limitation lor purposes of execution is still cal¬ 
culated from the date of the decree, (Broadway, 
J.) JiVAN BAKSH V, MUBINAL HUQ. 

73 I. C. 794 : 1923 lah. 678. 

Continuation of Application. 

-S. 48 —Continuation of old applications, 

S. 48 C. P. C. applies to execution applications 
made after the new rode c'^me into operation. 
Where an application lor execution was made 12 
years after the passing of the decree but wi'hin 3 
years trom the last application, the application 
was not barred under S. 48. C. P. C , as it was but 
a continuation of the previous application. The 
theory of continuation applies to cases where the 
previous application was interrupted by circum¬ 
stances not under the control of the decree-holder* 
{Mookerjee and Beachcroft, JJ.i Muhammad Nabi 
Beza V. William Alfred Thomas. 

21 I. C. 923. 

--—-S. 48 —Continuation of application—Stay 

owing to orders of court. 

It an application for execution be treated as a 
fresh application made alter 12 years from the 
date of dectee, the decree-holder must bring his 
case under S. 48 l2) C. P. C. But where the exe- 
cu.ion was stayed tor a period owing to an appli¬ 
cation by judgment-debtor under S 50 Insolvency 
Act, an application for execution made alter that 
period, though alter 12 years, is deemed as a con¬ 
tinuation of the previous application and hence 
decree-holder need not establish the provisions of 
S, 48 t2i. [Mookerjee and Beachcroft, //.) Chatka- 

PAL Singh v. Joy Mongala Misrain, 

16 I. C. 541. 

—-Ss. 48 and SS—Continuation of applica¬ 
tion—Property attached by two Courts—Sale by 
one—Application for rateable dhtribution more 
than 12 years after decree. 

A and B obtained decrees against X in the 
District and the Munsif Court respectively and 
attached the properties of X in execution. They 
were ordered to be sold under S. 63 ot the C, P.C. 
by the District Court. While B’s application was 
pending in the Munsif’s Court he applied to the 
District Court for rateable distribution 12 years 
after the date of his decree though his last appli¬ 
cation was within 12 years. Held, that the appli¬ 
cation to the District Court was only a continua¬ 
tion ot the application made to the Munsif*s Court, 
{Odgers, J.) Rentala Veera Razu v* Kuru- 
VELLA SUBBARAYUDU. 41 M. L. J. 378 : 

(1921) M. W. N. 607 : 64 I. C. 493 : 
16 L. W 245 : 1922 Mad. 3. 

- S. 48 —Continuation of application. 

If a mortgagee decree holder entitled to pro¬ 
ceed against any one of the mortgaged properties 
is obstructed by some of the judgment-debtors 
and not by laches on his part, he can revive the 
proceedings which temporarily abated owing to 
interruption and continue his proceedings in 
execution against that property even though there 
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are others and he is not bound to enquire whether 
such property is available. (Kendall and Muham¬ 
mad AH, A. J. Cs ) Mumtaz Unnissa Begam v. 
Amar Chand Paul, 38 I. C. 411: 3 0. I. J. 706. 

-S. 48— Continuation of application — 

Fresh application. 

In order to entitle a decree holder to claim that 
an application should be regarded as a continua¬ 
tion of the previous application two conditions 
must be satisfied, first that the previous applica¬ 
tion was dismissed for no fault or default on his 
part and secondly that the present application is 
similar in scope and character to the previous ap¬ 
plication. If these conditions are satisfied there 
is no reason why the court should not regard the 
present application as a continuation of the pre¬ 
vious one. (D^is and Adami^ JJ ) Dharohar 
Singh Ram Prasad Narayan Sahai. 

72 I. C. 862: 1 Pat. I. R. 139. 

-- s. 48— Coniinuaiion of application. 

An application for execution cannot be treated 
as a continuation of a prior application where the 
relief asked for is different and is directed against 
property not touched by the first application. 
(Chamier, C. J. and Jwala Prasad, J.) Krishna 

Dayal Gir V, Sakina Bibi. 

20 C,W N. 952 : 2 Pat L, W. 370 : 
34 I. C. 27 : 1 Pat. L, J. 214. 

Date of Decree. 

-S. 48(1) (a) and (b)— Date of decree — 

Preliminary decree—Decree absolute. 

For purposes of S. 48 (1), Cl. (a) the preli¬ 
minary as well as the final decree or decree ab¬ 
solute in the case should be taken as a single and 
indivisible decree. Therefore the date of decree 
means the date of the final decree. (Richardson, 
and Roe, JJ.) Shiba Durga Debi v. Gopi Mohan 
Sahai. 33 I. C. 180. 

Deduction of Time. 

-S. 48— Deduction of time—Minority — 

him. Act, S. 6—Extension of time. 

S. 6 of the Lim. Act serves only to extend for 
the benefit of minors, periods of limitation provid¬ 
ed by the Act itself ; it does not extend the period 
provided by S. 48, and makes no exception in 
favour of minors. (Chamier, J ] Chatar Palman 

V. Premnath Tewari. 

27.1. C. 865 : 13 A. L. J. 166. 

-S. 48 (1) —Deduction of time — Concilia¬ 
tor's certificate^Deduction of time spent in 
obtaining — Dekh, Agrt. Rel. Act, S. 48. 

The time spent in obtaining the conciliator s 
certificate under S. 48 of the Dekh Agri. Rel. Act 
can be deducted in computing the period of limi¬ 
tation under S. 48, C. P. C. (Batchelor, A. C. 7. 
and Shah, J.) Shidaya Virabhadraya v. Satap- 
PA Bharmappa. 42 Bom. 367 : 45 I. C. 494 : 

20 Bom. L, B. 360. 

--S. 48— Deduction of time — Minority. 

The period of 12 years prescribed by S 48 
must be computed form the day on which it beg¬ 
ins to run. The running of time of 12 years under 
S. 48 is not suspended during minority of minor 
succeeding his deceased father who die^ after 


C. P. CODE (V OF 1908), S. 48—Fraud. 

the decree is passed. (Chandavarkar and Batche¬ 
lor, JJ.) Bhagawant Ramchandra V. Haji 
Mahomed Abas. 36 Bom 498 : 

16 I. C. 829 : 14 Bom. L. B 387. 

-S. 48— Deduction of time — Limitation 

Act, S, 15, if applies. 

The provisions of S. 45 of the Madras Court of 
Wards Act allowing deduction of time during 
which the estate was under the Court’s manage¬ 
ment will apply only when decrees have been 
transferred to the Collector for execution, and an 
amendment of it in execution cannot be permitted 
to revive a barred claim* 26 M.L.J. 83 foil.; 37 M 
186 diss. (Wallis and Sadasiva Iyer, JJ.) KUMARA 
Venkata Perumal Raju Bahadur Varu v. 
Velayuda Reddi. 24. I. C. 195 : 24 M.L.J, 26. 

-S. 48— Deduction of time — Minority—Not 

a ground for extension of period—Interpretation 
of statutes. 

Cases within S. 48, C. P. C. are exempted from 
the Operation of Art. 182 of the Limitation Act, 
Minority is no ground for exemption from the 
operation of S. 48, C. P. C. Nor is it a ground of 
exeniption under the general law apart from the 
provisions of S. 6 of the Limitation Act. Under 
S. 48, C.P.C. all decrees except one for injunction 
will be barred after 12 years. (Benson and Sun- 
dara Aiyar, JJ.) Rebala Ramana Reddi v. 
Rebala Babu Reddi. 37 Mad. 186 : 24 M L.J. 96: 
(1913) M. W. N. 114 : 18 I. C. 586 : 13 M. L. T. 79. 

-S. 48 — Deduction of time — Execution 

stayed — Lim. Act, S. 15. 

S. 48. C. P, C. does not contemplate a deduction 
of any particular period from the prescribed per¬ 
iod of 12 years. If force or fraud is proved, it gives 
a fresh starting point of limitation under S, 48 (2) 
(a). The period during which execution proceed¬ 
ings have been stayed cannot be deducted from 
the period of 12 years. (Mittra, A./.C.) Govindaz». 
Umrao Singh. 64 I. C. 279. 

Fraud. 

— — S. 48— Fraud—Frivolous and futile ob¬ 
jections to execution. 

“ Fraud in S. 48, C.P, Code should be under¬ 
stood in a large and liberal sense. The delaying 
j of execution by frivolous, futile and dishonest 
! objections on the part of the judgment debtors 
i amounts to fraud. 6 A. L. J 401: 9 A. L. J 17 foil. 
11 Q B. D. 270 ref, (Piggott and Walsh, JJ.) 
Lalta Prasad v. Suraj Kumar, 

44 All. 319 ; L. B 13 A. Ill ; 20 A. L. J. 185 : 

65 I. C. 877 ; 1922 All. 145. 

-S. 48 (2) (a)— Fraud — Effect on limitation. 

The second proviso of Sect, 48 of the Code 
has the effect of extending the period of limita¬ 
tion to 12 years from the time when the decree 
holder was, by fraud of the judgment-debtor, 
prevented from executing his decree. 7 C. 666 
dist. (Knox and Piggott, JJ.) MoHSiN Au v. 
Masoon Au. 34 AU. 20 : 11 I. C. 672 : 

8 A.L. J,1020. 

- —8.48 (2) (a)— Fraud—Preferring appeal 

— Limitation. 

Pendency of appeal by judgment-debtor does 
not cause suspension gf execution where there 
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is no fraud or force. (Holmwooci and Imam^ J!,) 
Kartik Chandra ManDA t V. Nilman! Mandal. 

32 I. G. 931 : 20 G. W. N. 686. 

—-8. 48 (2) rand*—Interpretation of. 

The term 'fraud* in S. 48 should be interpret¬ 
ed in a wider sense than that in which it is 
generally used in English law. 6 M. 365, Foil. 
S. 48 (2) (n) requires that there should be fraud 
on the part of the judgment-debtor and also that 
the fraud should be such as to prevent the 
decree holder from executing the 'decree*; so that 
the mere fact that the judgment-debtor objects to 
a sale which objection ultimately proves unsuc¬ 
cessful will not amount to fraud. 8 M. L. J. 293, 
Rel on. (Mookerjee and Carnduff^ JJ.) Raghu- 

nath Prasd V, Kashi Prasad. 

13 I. G. 88 : 15 G. L. J. 678. 

—-S. Fraud—Avoiding arrest under a 

warrant 

An intentional avoiding by the judgment-deb¬ 
tor of arrest under a warrant by the decree-holder 
to avoid payment of decretal amount, amounts 
to fraud and gives a fresh start to the per'od of 
Mmxtziion* (Abdur Rahitn and Odgers^JJ.) Ay- 
yavu V. SomasundaramChettiar. 12 L. W. 710: 

60 I C. 630; (1920) H. W. N. 788. 

S. 48 (2) —Fraud or force—Execution- 


Application after 12 ytars^ 

A decree bolder applying for execution after 12 
years from the date of the decree is not restric¬ 
ted to proving that the fraud or force occurred 
within three years of the application. He is 
entitled to the benefit of the proviso even if the 
fraud or force was long anterior in date. 8 M.L. 

J. 203. not foil.; 34 All. 20: 22 M. 320; 35 M. 670, 
foil. (Seshagtfi Aiyar and Burn, JJ,) Mydeen 
Rowther V. Muhammad Abdul Gaffur. 

63 L G. 862 : 10 L. W. 666 

S. 48 (2) (b)—F raud—Extension^ of time 
fot execution allowed against the judgment 

debtor. . . 

When the execution of a decree is prevented 

by the fraud of one of several judgment debtors, 

extension of time will be allowed only against 

such iudgmentdebtor and not against others who 

are not guilty of fraud. [White, CJ, Sankaran 

Hair and TyabiuJJA Kadir v. Aham- 

MAD Shaiwa, 30 I. C 423 : 38 Mad, 419 

I'On Appeal from. 36 Mad. 670 : 22M,IiJ. 35 
(1911) 2 M. W. N. 434: 12 I. C. 679 

lOM I.T. 413 ] 

_-S. 48 (2) (Ky-^'Ftaud'*--Liberal meaning. 

An improper means restored to in order to pre¬ 
vent execution could amount to fraud under S. 48 
r* P C (Benson and Sundara Aiyar, JJ.) Nath- 

URAM v. Krishna. (1913) M, W. N. 182: 

18 M. 1. T, 226: 18 I C 1008: 24 M.L.T, 270. 

__ -s. 48 (2) (b)—F raud—Meaning oft 
The expression “fraud’* in S. 48 should be con- 
atrued in a broad sense. A deliberate evasion of 
the process of Court to defeat execution of decree 
amounts to fraud. Continuous diligence during 

all the time prior to the application is not neces- 
aarv Outere Has the court any discretion to 
allow or refuse execution after 12 years, even 


C.P. CODE (V OF 1908), S. 48—limitation for exe< 

oution. 

after fraud has been proved ? (Sundara Aiyar 
and Phillips, U.) Abdul Khadar v. Ajiyur Aha- 
MED. 36 Mad. 670 ; 22 M. L. J. 36 : 10 M.L.T. 413 : 

12 I. G. 679: (1911) 2 M. W. N. 434. 

[Oa Appeal. See 38 Mad. 419; 30 I. G. 423.] 

— —S. 48 (2) (a)— Fraud—Fraudulent conduct 
—Pardanashin lady. 

Keeping the doors closed is per se no evidence 
at all of fraudulent conduct on the part of a par¬ 
danashin lady unless there is anything to show 
that she deliberately does so or attempts to do so 
against the executing officer. (Lindsay. J.C.) Sugh- 
RA Begam V. Laohmi Narain. 40 I. C. 399 : 

4 0. L. J. 346. 

^S. 48 (2) (a)— Fraud of the judgment- 
debtor—Proof of. 

To get the benefit of S, 48 the decree-holder 
need not show that the fraud of the judgment de¬ 
btor extended continuously for 12 years. It is 
sufficient if he shows that the judgment debtor 
on various occasions within the period of 12 years 
j prevented the execution of decree by fraud. (Ev¬ 
ans, J.C.) Taginder Nath v. Mohammad Husain. 

12 I. C. 793: 14 0. C. 238, 

Fresh Application. 

_ S. 48 (2) (b.)— Fraud—Judgment debtor 

evading arrest—Successful prevention of execu¬ 
tion of decree within twelve years — Fraud. 

Where a judgment-debtor successfully evaded 
arrest and spent some time pretending to prose- 
secute proceedings in insolvency and successfuly 
prevented the decree-holder from executing his 
decree within twelve years, held, that the judg¬ 
ment-debtor is guilty of fraud. (Tudball,J,) MEWA 
Lal V. Ahmad All 13 I. C. 929: 9 A. L. J. 17. 

__S. 48— Fresh application—Continuity oj 

application—Application for execution. 

In order that an application should be a conti¬ 
nuation of another application, it is necessary 
that the two applications must be of the same 
nature. An application for execution cannot bo 
regarded as an application in continuation of an 
application for transfer of a decree from one 
court to another, 20 A. 78, foil, (1886) A. AV. N. 
137 not foil. (Karamat Husain and Tudball, JJ.) 
Ketpal V. Tikam Singh. 34 All. 396: 

14 I. G. 172 ; 9 A. L. J. 366, 

_ S . 48 {1) (di)— Fresh applications — Res¬ 
toration—Application for execution dismissed for 

want of suffiicient process fees. 

The execution of a decree is not barred merely 
because the application for restoration of an ex¬ 
ecution petition made wtthin 12 years but struck 
off on account of insufficient process-fees, is made 
after 12 years. 18 AH. 482, Ref. (Stanley, C. J, 
Bannerjee and Griffin, JJ.) Ram Sarup v, Das- 

RATH TEWARI ‘ 

8 A. li. J. 412| (F. B,). 
Limitation for Execution. 

__s. Limitation for execution—Decree 

— Execution—Right to apply. 

S. 48 C. P. Code deals with the maximum hmit 
of time prescribed for execution and does not 
prescribe the period within which each applica¬ 
tion for execution is to be made. The right of 
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C. P. CODE (V OF 1908), S. 48—Limitation for exe¬ 
cution. 

applying for execution in a case where money is 
payable within 6 months of the decree occurs 
from the date when default to make the payment 
occurs. (Kanhaiya Lai, 7.) Surajman Chaube v. 
Anjore Shukul. 21 A. L. J. 881: 46 All. 73: 

L. B 4 A. 691: 9 0. &. A. L. B. 989: 

1924 All. 263. 

-S. 48, 0. 20, R. 11— Limitation for execu¬ 
tion—Order for payment by instalments upon 
compromise—Extension of Ume. 

The part es agreed that the decretal amount 
should be paid by instalments and it appeared 
that the Court accepted the compromise and con¬ 
sequently passed an order striking off the execu¬ 
tion proceedings. Held the Court, when accepting 
the request of the parlies, intended that the 
decretal amount should be payable by instalments: 
and the order which was passed was in essence 
and substance one made under section 210 of the 
Civ. Pro, Code, which extended the period of 
limitation. {Shadi C. J. and Fforde, J.) 
Banarsi Das v. Ramzan Raj Bibi. 

73 I. C. 671 ; (1923) Lah. 381. 

On appeal from 72 I. C. 477. 

- S. 48 (1) (b)— Limitation for execution — 

Order directing payment of money on a certain 
date—Compromise after decree. 

To render S 48 (1) (b) of the C. P. Code appli¬ 
cable there must be an order of court directing 
the payment of money on a certain date. Where 
there was a decree for money in a lump sum, the 
fact that the parties come to some arrangement 
out of Court for payment in instalments would 
not attract the operation of this clause or prolong 
the period of limitation. (Broadway, 7,)Banarsi 
Das V. Ramzan Raj Bibi. 

72 I. C. 477. 

- S. 48— Limitation for exenUion — Limita¬ 
tion Act, Art, 182. 

In considering whether an application for ex¬ 
ecution of a decree is within time, it is not 
necessary to examine the previous applications to 
ascertain whether they in all respects conform 
with the provisions of law. (Chevis and Shadi 
Lai, 77.) Baldeo Sahai v. Kanhayalal. 

65 P.L.B. 1916 : 34 I.C, 956 ; 202 P.W.B. 1915. 

-S. 48— Limitation for execution — Cannot 

he extended by Court, 

The executing Court can no^ extend the period 
of 12 years fixed in Sec 48 of the C. P. C, under 
Sec* 15 Lim Act, (Spencer and Ramesam^ SuB- 
BARAYAN V, Natarajan. 43 M. L. J. 168 : 

46 M. 786 : 70 I.C. 396 : (1922) M. W. N. 424 : 

16 L. W. 68 . 31 M. L T. 140 : (H. C.) 

1922 H. 268. 

Mortgage Decree. 

-S. 48— Mortgage decree under Dekhan 

Agriculturists' Relief Act—No necessity for decree 
absolute —Effect of making decree absolute — 
Limitation 

Where a decree is passed under the Dekkhan 
Agriculturists* Relief Act, there is no necessity to 
apply lo the court to make it absolute. On default 
of payment of any instalment, execution can be 
applied for, and an application to have the decree 


C. P. CODE (V OF 1908), S. 48—Betrospective 
effect. 

made absolute would at best be considered as a 
step-inlaid of execution. Hence when the appli¬ 
cation for execution is put in more than 12 years 
from the date when the decree could have been 
executed though within 12 years from the date of 
decree absolute, it is barred under S. 48 C. P. 
Code. (Macleod, C 7 and Shah, J.) Hirachand 
Khemchand Gujar V, Aba Lala Patil. 

46 Bom. 761 : 24 Bom. I. B. 269 : 

67 I. C. 153 : 1922 Bom. 95. 

-S. Mortgage decree*~Personal decree 

—' Execu ti on—Li m i ta ti o n 
The period of limitation provided for in S. 48 
of the Code ior execution in a personal mortgage 
decree runs from the date of such decree, (Hooker- 
fee and Panton, 77.) Baraneshi v, Bhabadeb. 

66 1. C. 758 : 34 C. L J. 167. 

-S. 48 (1) (a)— Mortgage decree — Combined 

decree —Decree for sale of properties on default 
of mortgage amount — Execution — Limitation. 

A decree providing for payment of the mortgage 
money and ior the sale of the properties on 
default is a decree for payment of money. An 
application for sale of the non-hypothecated pro¬ 
perties made more than 12 years from the date of 
the decree is barred and cannot taken to be 
one in continuation oi a prior application for the 
sale of hypothecated properties. (Abdur Rahim 
and Kumaraswami Sastri, 77.) ThiagaRAYan v, 
Kunnusami Pillai. 43 I C 122. 

--S. ^S~*Mortgage decree—Personal decree 

— Execution — Limitation, 

The 12 years period of linjitation for recovery 
of the deficiency after a sale under a combined 
mortgage decree runs not from the date of the 
decree but from the date when the remedy 
against the mortgaged property is exhausted 
from the date of the confirmation of the sale, 
[Abdur Rahim and Kumaraswami Sastfi,JJ.) 
Narayana Iyer v, Singaravelu Vannian. 

33 M.L.J. 543 : (l917) M. W. N. 846’! 

42 1 0. 282 : 6 L. W. 675. 

[This is no langet law. See 45 I, C. 436 : 

22 C W, N. 145 : (F. C.)] 

-^'S. 48— Mortgage decree —C.P.C. new and 

old—Creation of vested right. 

An application for execution of a mortgage 
decree made more than 12 years after it was 
passed is barred under S. 48 though the decree 
was passed under the old Code because no vested 
right in the procedure prescribed in that code 
was. acquired by the decree holder within S. 6 of 
the General Clauses Act, (Chamier, C, 7. and 
Jwala Prasad, 7.) Krishna Dayal Gir v. SakiNa 
Bibi. 20 C W, N. 952 : 2 Pat. L W. 370 = 

34 I, C. 27 : 1 Pat- L, J. 214. 

Betrospective effect. 

-S. 48— Retrospective effect—Mortgage 

decree passed before 1909— Execution — Limitation, 
S. 48 is retrospective and limits the period for 
the execution even|Of mortgage decrees passed be¬ 
fore the new code came into f^^rce. The mere fact 
that the property charged was in the bands of the 
collector for six years in the interval could not 
entitle the decree-holder to the benefit of sch. Hi 
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0. P, (V OF 1908), S. 48—Revivor^of former 
applioation. 

para. 2 (3) C- \\ C. {Hullifax, A. /• C.) Sada- 
SHIV V. Rukhma Bai. 

27 I. G. 969 ; ll N. L. R. 25. 

Revivor of Former Applioation, 

-8. 48 — Revivor of former application 

^Limitation Act^ Art. 181. 

S. 48 of the C. P. C. has no application to the 
case of a revival of an antecedent application for 
execution which has been in suspense by reason 
of some bar or has been stayed pending the 
determination of a subsequent litigation. Art. 181 
of the Limitation Act apolies and the djcree-hol- 
ders has three.years from the date of the removal 
of the bar. (Mulltck and Atkinson, //,) Sakina 
Bibi V, Ganesh Prasad 3 Fat. L. J. 103 : 

44 I. C. 660 : 5 Pat. L. W. 21 

' Starting Feint. 

-S. 48 (1) (a) and 0. 34, R. B—Starting 

point — Mortgage—Combined decree—Sale of other 
properties of judgment-debfor if sale proceeds of 
mortgaged property insnfficie*^t—Limitation for 
execution of latter part of decree. 

Where a mortgage decree after directing that 
the available proceeds ot the sale to be held under 
the decree was to be paid in satisfaction of the 
decretal debt but that ii the amount due to the 
plaintiff was not satisfied by the sale of the mort¬ 
gaged property, the balance would be realised 
from other properties and the persons of the de¬ 
fendants, Held^ that limitation for execution of 
the latter part of the decree did not run from the 
date of the sale of the mortgaged property, but 
from the date of the decree as fixed by O. 20. R, 
6, C.P.C. (Lord Dunedin) Khulna Loan Com¬ 
pany V. Jnanendra Nath Bose. 22 C W N. 145 : 

45 I. C. 436 IP.C.): 
[On Appeal from 24 I. C. 35 : 18 C.W.N. 492.] 

-S. 48— Starting point—Appeal — Execu¬ 
tion of decree. 

The limitation provided for in S 48 of the Code 
begins to run in respect of a decree appealed 
against, from the date of the appellate decree 
even when it is held that no appeal lies. (Piggott 
and Walsh, JJ.) RUP Narain v, Sheo Frakash. 
43 All. 405 : 61 1. C. 129 : 19 A. I. J. 159 

-S. 48 (1) (b)— Starting point—Order giv¬ 
ing time for payment to the judgment debtor— 
Limita iion. 

An order of an executing Court granting time 
to the judgmen' debtor is not a subsequent order 
directing payment of money within S. 48 of the 
C.P.C. and does not operate to extend the period 
of limitation for the execution of the decree. S. 48 
of the C.P.C. does not strictly provide a period 
of limitation but merely bars the execution after 
12 years. (Richards, and Banerjee, /.) Jura- 
wan V, Mahbir Dube. 40 All. 198 : 

44 I.C. 24 : 16 A.L.J. 71. 

_S. 48— Starting point — Decree against 

some defendants—Surety—Decree against on ap¬ 
peal— Execution of original decree—Limitation 

Plaintiff obtained a money decree in 1907 
March against defts. 1 to 4 but the trial Court did 
not pass a decree against the 5th deft, who was 
■impleaded as a surety. On appeal by the plain- 
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tiffs the High Court seeking to make the 
5th deft, liable dismissed the appeal in 
1909. The plaintiffs made several attempts to 
execute the decree against ttie defendants 1 to 4. 
In November 1919 the plaintiffs sought to amend 
a prior execution anplication by seeking attach¬ 
ment of certain properties. In 1920 the plaintiffs 
applied feS attachment of anothor house belong¬ 
ing to defts. 1 to 4. Held that the applications 
were barred by time. As no relief was asked for 
against defendants Nos. 1 to 4 in the appeal to 
the High Court, the decree which was being exe¬ 
cuted was the decree of the trial Court and limi¬ 
tation began to run Iroin the date of the decree of 
the trial Court and not of the High Court on ap¬ 
peal. (Macleod, C. J. and Cniinp, J.) Kalyan- 
CHAND Lalachandv. Bhogilal Jayachand. 

25 Bom. L, R, 371 : 73 I, C. 310 : 

1923 Bom. 400. 

-S. 48(1) (a) and [h)—Starting point — 

Execution of decree — Limitation—Decree capable 

of execution. 

Before the execution of a decree can be held 
barred under S. 48 of the C.P, Code the decree 
should have been in all parts ripe for execution 
on the dal5 from which the period of twelve 
years is to be computed. 17 A 39, 18 A. 482, ref. 
(Chandavarkar and Batchelor, JJ.) Narhar 
Kaghunath Naphad V. Krishnaji Govinda 
Nadgavandi. 36 Bom. 368 : 

15 I. C. 822 : 14 Bom. L. B. 381. 


-S. 48 (1) (a )—Starting point—Fresh start 

for limitation from a new personal decree in 
mortgage suit. 

The mortgage decree being combined against 
mortgaged property and mortgagor personally, 
a fresh decree under S, 91, Transler of Property 
Act could be obtained personally agamst the 
mortgagor ; if no objection is taken, it gives a 
fresh start for limitation from the date of the new 
decree, Application for execution is within time 
if made within 12 years from the date of tne new 
decree, (Chatierjee, and Panton, JJ,) Murlidhar 
Roy Choudhury v, Katherina Stephen. 

67 I C. 607. 

-S, 48 (1) (b )—Starting point—Instah 

ment decree. 

If an instalment decree provides for the pay¬ 
ment of the whole sum on default of any instal¬ 
ment and no option is given to the decree-holder 
time runs from the date of the first default and if 
execution in respect of one instalment is barred, 
the whole claim is barred. (Teunon and Cuming, 
JJ,) Bama Sundari Dasya V, Kiran Chandara 

49 I. C. 497. 


-S, 48 (1) (a )—Starting point—Appellate 

Court directing payment in instalments—If super¬ 
sedes original decree—Computation of time—* 
Decree-holder, if can allow himself more time by 
agreeing not to execute decree for a certain time. 
Where an appellate Court provided for pay¬ 
ment of a decretal amount in instalments, Held 
that the act of the Appellate Court did not super¬ 
sede the original decree so as to entitle the decree 
holder to execute a decree after twelve years from 
the date of decree though application for execu- 
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tion is made within twelve years of the appellate 
order, especially if cl. (^) of Sub-section (1) of 
S. 48 is inapplicable. A decree-holder cannot by 
binding himself not to execute a decree allow him¬ 
self more time than the law gives him. (Hooker- 
jee and Carnduff, JJ.) Raghunath Prasad 
Kashi Prasad. 13 l.C. 88 : 15 C^L.J. 678. 

——S. 48fl) (a) and(b)— point-Mort- 
gage decree—Decree for sale with provision for 
recovery of balance of decree amount from the 
other properties of the mortgagor^ if sale proceeds 
are insufficient — Limitation, 

Per Abdur Rahim^ Offg. C.J.and Ses^agiri 
lyer^ J. {Phillips^ J. dissenting). The period of 
twelve years limited by S. 48 for execution of the 
decree against the other properties of the mort¬ 
gagor begins to run when sale proceeds are 
found to be insufficient, where a mortgage decree 
for sale also includes a provisional decree for 
recovery ot any balance from the other properties 
of the mortgagor in case the sale proceeds are 
found insufficient, (Abdur Rahim^ Offg, CJ. and 
Seshagiri Iyer, and Phillips, JJ.) Aiyasamier v» 
Venkatachela Mudali. 

40 Mad. 989 ; 31 M. L. J. 513 : 

20 M. L T. 391 : 4 L W, 507 : 

37 I. C. 741 : (1916) 2 M. W. N. 296. (F. B.) 

[This is no longer law See 22 C. W. N. 145 : 

45 I. C. 436 (P. C.j] 

-S. 48 (1) (a)— Starting point — Amend¬ 
ment of decree. 

An order postponing execution of a decree (old 
Code) or ordering payment by instalments under 
S. 210 (old Code) is virtually an order amending 
the decree and an application for execution made 
within 12 years of the order, is not barred. 
(Sadasioa Aiyar and Moore, JJ.) Perumal 
Naicker V. Dawood Rowther. 34 I, C, 393. 

---S, 48 (1) (b)— Starting point—Mortgage 

decree—Personal decree—Limitation — Starting 
point. 

A mortgage-decree directing that the “defen¬ 
dants be personally liable for any balance not 
obtained by such “ sale” is not a decree for pay¬ 
ment of money on a certain date under S. 48 (1) 
(b) C. P. C. The period of 12 years under th’S 
section must be calculated from the date of the 
decree and not from the date when the sale 
proceeds proved insufficient and the balance is 
ascertained. 36 B. 368, Diss; 19 I. C. 890 ; 24 I. C. 
35, Foil, (Oldfield and Tyabji, JJ,) Venkata- 
PERUMAL V. Prayag Dassjee. 291. C, 556. 

[The F. B. decision in 40 Mad. 989 which dis¬ 
sented from this case is itself no longer law. See 

22 C. W. N, 145 : 45 l.C, 436 (P. C.).] 

-S. 48 (1) (a)— Starting point — Decree — 

Meaning of—No change from S. 230 of the old 
code—Date of appellate decree. 

The omission in S. 48 of the words **or of the 
decree in appeal affirming the same” in S. 230 of 
of the old Code is due to its being a mere surplus¬ 
age and no change has thereby been effected, so 
that the appellate decree being the only decree 
capable of execution, limitation runs from the 
date of the appellate decree even though a portion 
only of the original decree was appealed against 


C. P. CODE (V OF 1908), S. 49. ^ 

and an execution application made after 12 years 
from the original decree but within 12 years from 
that of the appellate decree is not barred under 
S. 48, C. P. C. (Phillips, /.) Naraya Hedge v, 
Vetla Prabhu. 10 M. I. T 281 : 

(1911) 2 M. W. N. 239 : 12 I C. 75 : 

21 M. L. J. 1020. 

-S. 48 (1) (h)Starting point—Decree not 

capable of execution initially ^Computation of 
period. 

Where a decree in a suit for foreclosure is 
i^^capable of execution owing to the absence of a 
formal order lor delivery of possession the twelve 
years’ period runs from the date the decree 
becomes capable of execution, i, e,, from the date 
of the formal order for delivery of possession, 
(Miira, A, J, C.) Amir Ali v. Gopal Das. 

54 1. C. 924. 

-S. 48 (1) (a)— Starting point—Execution 

— Limitation—Dismissal of appeal for default. 
Where an appeal is dismissed for default the 
only decree which could be executed is the decree 
of the original court and limitation runs from the 
date of the original decree and not from the date 
of the order of dismissal for default. (Lindsay, J, 
C.) Ramadik V. Ramlat. 

47 I. C. 125 :5 O.L. J. 252. 

-S. 48— Starting point of Hmitaiion — 

Amendment of decree. 

Where a decree is amended, the date of amend¬ 
ment is the date of decree within S. 48. (Das, 7.) 

Baldeo Shukul V. Yusuf, 60 I. C. 318. 

« 

-S. 48 (1) (b) and 0. 20, R, 11—Starting 

point — Application for execution — Subsequent 

order — Lim, Act Art, 175. 

A decree was passed on the 23rd March 1906 
and application for execution was filed on the 21s t 
May 1918 ; on objection by the judgment debtor 
that it was barred under S. 48, C, P. C. it vvas 
contended that inasmuch as during a former 
application for execution, the decree holders and 
the judgment-debtor filed a petition of adjustment 
and it was ordered by the executing Court on the 
27th July 1912 that the claim be adjusted and the 
balance of the amount be paid by certain instal¬ 
ments, therefore the said adjustment order was 
substantially an order under O. 20, R. 11 and it 
saved limitation. Held, that O. 20, R. 11 refers 
to an order passed bv the Court which passed the 
decree. The subsequent order directing payment 
in S, 48, Cl. (b) means a subsequent order made 
by the Court which passed the decree and not an 
order of a Court executing a decree. 40 All. 198 
foil. Even if the order were one under O. 20, R« 
11, C. P. C. the application for execution wM 
barred under Art. 175. |14 Cal. 348, Ref. 11 Cal, 
143 diss. (Contts and Adami. 77.) GobaRDHAN 
Prosad V, Bishu Nath Prosad. 

2P. L, T, 80 : 68 I. C. 393 : 1920 Pat. 229. 

-S. Effect of. . 

S. 49 relates only to the stage of execution and 
has no application to a suit for damages, A 
transferee from a decree-holder executing a? 
decree in spite of adjustment, is not inferentially 
a trustee for the judgment debtor for the decree 
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amount, (Abdur Rahim, Oldfield and Seshagiri 
Aiyar, JJ.) Krishna Aiyar v. Savurimuthu 
PiLLAl. 48 Mad 838 : 36 M. L. J. 376 : 

9 L. W. 443 : 50 I. C. 584 ; (1919) M. W. N. 248. 

. ■■■&. 49, 0. 21, UAQ^Application for recog¬ 
nition as iran^ftree of a decree—Does not lie 
without a prayer for exeouiion. 

An application to a court by the transferee of a 
decree to be substituted in place of the original 
plaintiff and for recognition of the transfer will 
not be entertained except on an application for 
execution. {Miller and i^adas^va Aiya9\ 77.) 
P. SOMAMMA V, P. Basamma. 14 I. C. 704. 


0. P. CODE (V OF 1908), S, 60. 

C. 7. and Williams, J.) Hans Raj v. 
SocHET Singh. 79 P. W. B. 1911 : 

11 I. C. 376: 182 P. L. R. 1911. 

-*—S. bO—Assets—Mesne profits. 

Mesne profits whether accruing in the shape of 
rent, or interest are for the purpose of discharg¬ 
ing debts of the deceased, assets in ihe hands of 
the legal representative just as much as the real 
estate is. IS W. R. 285, 38 Ch. D. 609 (18«8) 
followed. 19 A. 235 dist. Aiyar^ and 

Moore, 77.) Rajah of Kalahasti v. Prayag- 
DOSSJE Varu. {1916j 2 M. W. N. 92: 

35 I. C. 224 : 30 M. L J. 391. 


-S. A^—Transfer of decree —\Judgment 

debtor if could attach money deposited for a 
decree against Assignee. 

A decree being assigned the judgment debtor 
deposited the money in court and in execution of 
a decree he had against the assignee attached the 
sum in court, held he was entitled to do so. 
(Baker, 0. 7. C.) Chunnilal v. Gulzarilal. 

19 N. L. R. 164 : 76 !• C. 762 :1924 Nag. 46. 


—-Ss. 60 and 63-— Assets-Property obtained 

by son on partition—Whether *^asscts^' 

1 he property obtained by a son on partition 
with his father is not “assets" within Ss 50 and 
53, C. P. C. (19^8). {Wallis and Oldfield, 77.) 
Devaguptapu Kameswaramma V. Vaddadi 
VenkatasUBBA Kao, 38 Mad, 1120 : 

27 M. L. J 112 : 241. C 474: 

(1914) M, W. N 742. 


-S. 50 and 0. 22, R. 12 —Death of judg¬ 
ment-debtor—Execution of decree — Abatement- 
Heirs of judgment-debtor brought on record. 

When a judgment-debtor dies during the pen¬ 
dency of execution proceedings the decree holder 
can apply under S. 50, C. P. Code for execution 
of the decree against the heirs. But there is 
nothing which lays down that the Court cannot 
on the decree-holder’s application bring the heirs 
of the judgment-debtor upon the record in execu¬ 
tion proceedings nor does the law provide 
that on the death of the judgment-debtor, pending 
execution proceedings shall abate. (Tudball and 

Sulaiman, 77.) Bhagwan Das v. Jogal Kishore. 

18 A. L. J. 736 ; 2 TJ. P. L. R (A,) 236, 

67 I. C. 610: 42 A. 670. 


-S. 50 and 0. 22, R. Death of deft, be¬ 
fore decree—Execution against legal representa¬ 
tives, if can be taken, 

A decree cannot be executed against the legal 
representatives of a person against whom the 
decree purports to have been passed but who died 
before the hearing, {Jenkins, C. 7. and Richards, 
Narendara Bahadur Chand v. Gopal Sah. 

20 I. C. 506 : 17 C. L. J. 634. 


S. 60 —Legal representative—Liability 

A m M 


Punjab Colonisation of Government Lands Aot, 
S. IS—Decree against tenant—Crops grown by 

heirs of tenant deceased. 

A tenancy not being liable for attachment and 
sale in the hands of an heir of a tenant under S. 18 
of the Punjab Act the crops grown and reaped 
by the heir of a tenant after his death are not the 
property of the deceased tenant and are not liable 
for attachment in the hands of the heir under 
S. 50 of the C. P. C, (Shadi Lai and Jones, JJ.) 
kiDAR Nath v. Ganeshmall 33 I.C. 741; 

84 P. W. R. 1916. 


__S. 60— Assets—Ancestral property* 

The ancestral property ceased to be a part of 
the assets of a deceased Jat as he did not exercise 
the right of alienation in hislife-iime and the 

beirg were bound to account for its due disposal. 


-S. bO—Legal representa tive—Execution 

--Procedure, 

The legal representative could not be proceeded 
against in execution till he has been brought on 
record and the court which passed the decree 
only has the power to bring him in as the legal 
representative. (Wallis, J.) Nachiappa Govin- 
dan V. PoNNUSAMY Naicker, 23 M. L, J. 287 : 

17 I. C 293 : (1912J M. W. N. 888. 

-S. 50— Decree against dead person — 

Legal representatives. 

A person who dies pendente lite before a dec¬ 
ree is passed against him is not a judgment debtor 
and the decree cannot be enforced against his 
legal representatives under S. 50, C.P.C. (Kotval, 
A.J. C.) Bhanjisingh v. Bhagwati Prasad. 

56 I. C 449 : 16 N. I. B. 138. 

-S. bO—Liability of legal representative — 

Extent of. 

Under S. 50 (2) C. P. C, the liability is not con- 
6ned to the property which has come to hands of 
the leg^l representative. To fasten liability on 
the legal representative, the right which has 
devolved must be properly capable of disposal 
for satisfying the debt. (Mittra, A. 7. C.) Nath- 

MAL V* MUSAMMAT MATTO. 

21. I. C. 272 : 9 N. I. R. 137. 

-S. bO—Dekkan Agriculturists Relief Act, 

Ss. 74 and 22—Legal representative of deceased 

agriouIturist — Liability of. 

Under S, 50 of the Code read with S. 74 of the 
Act the legal representative of deceased agricul¬ 
turist, is liable for his debts to the extent which 
has come to his hands and has not been disposed 
of and S. 22 of the Act is no bar to the appoint¬ 
ment of a Collector to manage the property in 
the hands of such legal representative. {Fawcett 
and Raymond, A* J. C^,) Shoitram v. Lalbux. 

63. I. C. 310 : 16 S. L. R. 47. 

_Ss, 60 and 61 and 0. 21, R. 23 {2)—Exe¬ 
cution against legal representative—Objection to 
—Power of court. 
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Where execution is sought against a legal 
representative of a deceased judgment-debtor 
and the legal representative offers objection to 
the execution, the matter is left to the discretion 
of the Court. The court can under O. 21, R. 23 
(1) make such orders as it thinks fit. The court 
will in a proper case exercise its equitable juris¬ 
diction and consider the equities between the 
several legal representatives. (Fawcett^ J, C. atid 
Kemp. A J. C.) Kewal Ram v. Mussamat 
ISARBAI, 52 I. C. 906 : 13 S. L. R, 138. 

■ S. 51— Exeat lion—Mode of^ not to be pres¬ 

cribed in decree. 

Where a court decrees a suit for rent it should 
pass a decree for rent simply, without any limi¬ 
tation on the right of tbe landlord to execute a ^ 
decree in any legal method open to him, {Fletcher 
and Huda, 77.) Dwaraka Nath De v. Sailaja 
Kanat Mullick. 45 I. C. 702. 

•-S. 51— Application — Inference. 

An application under S. 5l C. P. C. may be 
inferred from an act ol the court. {Petman, J.) 
Ram Rattan v. Datar Kaur. 52 I. C. 356. 

-S 51— Personal decree — Right to arrest 

Judgment-debtor does not exist in every case* 

Every personal decree does not carry with it a 
right to arrest the Judgment-debtor in execution. 
There are exceptions as in the case of minors, 
legal representatives, and females against whom 
a decree has been passed or is sought to be exe¬ 
cuted. (Halifax and Dhobby, A. 7. C.) Jiwandas 
V, Janki. 18 N. L. R. 145 : 6 N. t. J. 49 : 

65 I. C. 53 ; 1922 Nag. 98. 

-S. 51 and 0. 21, R. 10— Right to apply — 

Stranger. 

It is only the holder of a decree that can apply 
for execution, and in the case of a compromise 
decree granting allowances to parties to a suit and 
also to a stranger tbe latter, being no party to 
the suit or decree cannot apply for execution, 
though he can sue separately for his claim, 17 M. 
343, 11 B. 153 dist. (Stuart., 7. C. and Kanhaiya 
Lai, A. 7. C) Oil Afza Begam v. Deputy 
Commissioner, Baharaich 

37 I. C. 133 : 3 0. L. J. 570. 

-S. 51 (d)— Receiver — Execution of decree 

—Ghatwali Property—Receiver of rents. 

A Receiver can be appointed to realise the 
rents and profits, in execution r-f a decree against 
a Ghatwal, though the Ghatwali property cannot 
be attached and sold. 28 C. 483 foil. (Coxe and 
Imam, 77.) Keshavati Koeri v, Mohon 
Chandra Mondal. 39 Cal. 1010 : 

14 I. C. 227 : 16 C. W. N. 802. 

-S. 61 (d) and 0. 40, R. 1— Receiver — De¬ 
cree against legal representatives — Personal 
decree against one — Execution, 

S. B1 entitles the Court to appoint a Receiver 
of rents of the estate of a deceased person for 
the purpose of liquidating debts against that 
estate, and there is nothing in the code to limit 
the appointment of Receiver of rents to a case 
where the debt to be discharged was a debt 
against the heirs and not against the deceased 


C. P. CODE (V OF 1908), S. 62. 

holder of the estate. (Lyle and Ashworth, A. 7. 
Cs.) Munshi Lal V. Mohammad Amir Mirza 
Beg. 52 1. C. 305 : 22 0. G. 194. 

-S. 61 (d) and 0. 40, R. 1— Receiver — Ap~ 

poiniment of—Mortgage decree — Objection of 
decree-holder — Effect, 

It would be stretching too far the discretion of 
the court under O. 40, R, 1 in the matter of ap¬ 
pointment of receivers, if it thereby deprives the 
decree-holder of his right to sell the mortgaged 
property under the decree. S. 51 does not apply 
to the case ; for it merely prescribes the mode 
in which the decree-holder may execute his 
decree, one of them being oy the appointment of 
a receiver. The section does not give any right 
to the judgment-debtor to apply for the appoint¬ 
ment of a leceiver, (Jwal 2 L Prasad and Bucknill, 
77.) Malik Mokhtar Ahmed t/. Mr. Bibi Rahi- 
MUNNissA Begum 

67 I. C. 606 : 1922 Pat. 66 : (192?) P. 369^ 

- S. 51 (e)— Construction of decree — Sup¬ 
plementary relief* 

Cl. (E) of S. 51 of the C. P. Code cannot be 
taken as authorising a Court to read into a decree 
a supplementary or alternative relief which is not 
there. (Ayling. 0, C, 7. and Odgers, J,) Marath 

SiVARAMAN NaIR V. SESHU PATTAR. 

42 M. L. J. 356 : 16 L. W. 589 : 70 I C. 259 : 

1922 Mad. 299. 

-S. 52— Assets — Meaning—Execution of 

decree. 

A decree is capable of execution against the 
assets’ of judgment-debtor, ‘Assets* include those 
acquired after the decree. (Walsh and Sundar 
Lal, 77.) Collector of Jaunpur v, Champa Lal. 

36 I. C. 901 : 14 A. L. J. 999. 

-S. 52 (1908), S. 282 (1882)—Lega/ repre¬ 
sentative — Execution'*against wrong person. 
Execution of a decree against the holder of an 
impartible estate, was sought after his death 
against his widow. The successor to the estate was 
not made a party to the execution proceedings 
and a lease of the estate was granted to satisty 
the decree, Held the lease did not bind the suc¬ 
cessor to the estate who was entitled to avoid it. 
(Richards, C. J and Banerji, /.) Indarsen Singh 
V. Harpal Singh. 34 All. 79 : 12 I. C. 915 : 

8 A. L. J. 1251. 

--S. 52— Assets—Proof of 

A suit under S. 52 is maintainable though there 
is no proof that assets have come into the hands 
of the legal representatives. (Stanley, C. /. and 
Banerji, J.) Kantee Chandra v. Nabi. 

33 All. 414 : 9 I. C. 935 : 8 A. L. J. 199. 

- S. 52 —Decree against wrong legal re¬ 
presentative. 

A decree passed in a suit in which wrong 
person was impleaded as an heir does not bind the 
estate of deceased person in the hands of a true 
heir. (Batchelor and Rao, 77.) PREMRAJ v. 
jAVARMAL. 18 I. C. 381 :'16 Bom L. R. 41. 

-Ss. 62 and 60—i4sse<s— Court o/ Wards 

Act (IX B. C. of 1879) S. ^8—Execution of decree 
against Ward of Court—Attachment of cash 
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balance of estate under Court of Wards in exe¬ 
cution of money decree, if legal, 

A decree against a ward of Court may under 
the general law be executed like any other decree 
and in execution of a simple money decree 
against the ward, the cash balance of an estate 
under the Court of Wards, that is the amount to 
the credit of the estate in the personal ledger of 
the Collector, may be attached, (Carndujj and 

Richardson, JJ] Upendra Nath 
Chowduari. 19 C. L. J. 406 : 22 I. C. 684 • 

18 C. W. N 1036, 


C. P, CODE (V OF 1908), S. 68. 


give notice of his interest to the landlord does 
not estop him as there is no obligation on him to 
give it, KSankaran Nair and Sadastvn Aiyai\ JJa 
Khsavasami Iyer v. Narayanan Chutt'/. 

13M.L.T. 95 : (19131 M.W. N. 93: 

18 I. C. 632 ; 24 M. L. J. 228. 


S. 02 —Assets-Enquiry into. 


S. 62—Decree—Form of suit for ref und 

,■ Af. ^ A\ ^ f ^ ^ IA 


of proportionate consideration of the sale while 
previous suit by sons for possession of proportio¬ 
nate share of property sold was allowed . 

A decree making the assets of the father and 
the joint properties of sons liable for the amount 
due by the father is perfectly legitimate even 
though the sale was held not binding on the sons 
in respect of their shares. (Seshagin Aiyar and 

Napier, JJ.) Raman Pandithan S^ha Kudum- 
BAN (1916) 2 M. W. N. 217 : 31 M. L J. 502 . 

BAN. ^ ^ ^ J ^ . 

4 L. W. 366, 


In a suit against the legal representative of a 
debtor the plaintiff can get a decree on Pr^of 
that any assets belonging to the deceased debtor 
exist He need not prove the extent of such 
assets. {Macnair,A.J.C.} Seth Shk<^lal ^ 

Chindu. 


s. ^2—Legal rcprisentalive-'MeaninS. 


cZcltor d^son tort is a legal representa- 

tive for purposes of S. 52. (Prideaux, 

RAMii.AL V. Champa Hibi. 50 I. o. aoi. 


^ ^ 2 —Appropriation of assets of the 


52 —Legal representative—Extent of 

^'“where a plaintiff after having exhausted the 
mortgaged property under a moitgage decree he 
had obtained against the legal representative of a 
deceased mortgagor, sought to execute a per^o'.'al 
decree he had subsequently obtained against him, 

the legal repiesentative was held 

liable^ the extent of the property he had failed 

to duly account for. 26 M. 792, Dist. (Sudustvi 

PrAYAG DoSSJEE VARU. 60 

36 I. C. 224 : (1916) 2 M W. N 92. 


— • A • • 

deceased—-Personal liability* au . 

Where the defendant along wuh another per¬ 
son took possession of the asse'.s of the deceased 
and disposed of a portion thereof without any 
right and where the property disposed of was 

iMHuahioS; 


s 52— Assets— Profils—Attachmeni 


•8. 62—Scope of. 


S 52 does not provide for the reservation of 
property to satisfy debts. [Oldfield and Sadastva 
lycr, JJ.) Gadi Lakshma Narasimham Pilla- 
lamari Jaganadha row. 30 K a 25^^. 


Sequestration of property by atlachment-Personal 

liability oj heirs* ... a 

Till sequestration of the estate by attachment 

or otherwise a creditor is not entitled to seize the 
rents and profits of the property of the deceased 
or to make the heirs personally liable to the ex¬ 
tent of those profits. Such profits cannot be treat¬ 
ed as the estate of the deceased 


_SB. 62 and 63—Decree against assets of 

father-Execatiin-Death of son-ProPerly tn 
the hands of son’s legal represenlaltve. 

Where a decree was against the assets of the 
father in the hands of his son, held that the pro- 
did not cease to be -the property of he 

deceased father” merely because the son died 

and it Dassed into the hands of his heir or legal 
representative. [Wallis and Ayling.JJ.) KastuRI 

RaNGA aiyar v.^ ^ ^ ^ M. W. N. 364. 


_.g 52 —Personal decree against son Can 

be executed only against co-parcenary property 

in his hands. 


nii . .. St 

A personal decree against the son alter the 
death of his father on a hundi executed by the 
father in a Mithakshara Hindu family can be ex¬ 
ecuted only against the co-parcenary property in 
the hands of the son. (Ivala Prasad and Ros.s, 

JJ.) Ram Bhujawan Prasad Singh v Ram 
Narain. 2Pat.\.T’396 


S, 63 —^cope of—Section applies only to 



_S 62 —Devolution of interest on two per¬ 
sons—Proceedings against one—Btndtng nature 

Cowldar bequeathed 1(8 of his interest 
to A and 7/8 to B and on default in payment of 

rent due on B’s share the zamindar took P^P^eed- 
un^r Act VIII of 1865 against vi, without 

knowledge of the righ‘s of A sold A s slwre 

atoo, held, that the sale did not b'nf a, as he »as 

no ea^ppel in the case and that the omission to 

77 


son or other descendant. ^ i c 

It is only t^'e son or lineal descendant of a de- 

ceised Hindu that comes within the scopo. of 
S 53 of the C. t*- Code and there is no obligation 
on the part of any other coparcener who has 
acauired rights by survivorship to pay 
decree debts of the deceased 
54 Ref. (Walsh and Ryves, J/ ) JagaRnath 
SINGH - MOTIDA. ^ ^ ^^^21 A. L. J. 3 . 

1923 A. 639. 


8. 63—Hindu father-Decree debt 


Pious obligation—Extent of. 

A Hindu son is liable for the umatisfled decree 
debts of his deceased father to the extent of the 


\rr\r T 
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ancestral properties unless he shows that the 
debt was contracted for an illegal or immoral 
purpose. This is so even if the son was a party to 
the decree against the lather. (Piggott and Walsh 
JJ.) Ramanand Shukul V. Chhotey Lal. 

711. C. 417 : 20 A. I. J. 969 : 1923 A. 124 

-S. 5S~Ancestral property—Liabilitv of 

son—Costs. ^ 

Sons who take the property of their father ob¬ 
tained by him in a partition among them are 
liable for the decree of costs against him and 
property in their hands is liable to attachment 
(Bauerjee and Pyves, JJ.) Krishna Rao v. Din- 

KAR Rao. 19 I c 252. 

S. bZ—Personal deorec—Liabilitv of 

ancestral property, 

A personal decree under S. 90 of the T. P. Act 
against a legal representative to be realised out 
of the property belonging to the deceased person¬ 
ally cannot be executed against property which 
passed by suivivorship. (Stanley, C. J. and 
Bauerji,J.) Kalim Das it. Bhawani Shankar. 

9 I. C. 631. 


-S. hZ—Ancestral property—Liability of 

sons. 

The whole of the ancestral property and not 
merely that part of it iri the hands of a Mitakshara 
son, wnich upon partition would have represented 
the interest of the father, it a partition bad been 
effected during his lifetime, is liable for satisfac¬ 
tion ot the judgment debt in execution of a decree 
passed against the deceased Mitakshara father, 
where the loan was not incurred by the father fcr 
immoral purposes. 22 W. R. 66; 13 C 21 foil. 
S. 53 provides that a Question as to what 
property would be liable in execution, is to 
be determined in execution proceedings and not 
by a separate suit. (Mookerjee and CarnduffJJ.) 
Lachmi Prasad Singh v. Basant Lal. 

161. C. 970 : 16 C. L. J. 85. 

-S. bZ—Ancestral property-Jats—Punjab. 

Ancestral property of a deceased Jat judgment 
debtor is not an asset in the hands of his “heirs 
for purposes of S. 234, C. P. C. of 1882. unless it 
13 specifically charged in his life time by the 
original debtor for his debts. (Williams J ) 
KARTAR SINGH V. MuNSHI Ram. 

11 I. C. 376 : 80 P. W. R. 1911. 

S. 63— Decree against assets—Gratuity 
given to heir of deceased employee—Is not part 
of assets. 

A gratuity granted to the heirs of a deceased 
employee by a Railway administration is not 
assets of the employee in the hands of his heirs 
and cannot be attached in execution of a decree 
against him. (Wazir Hasan, J,) Lachmi Nar. am 

Kaul V, Umaid Rai. 9 q ^92 • 

4 U. P. L. R (0.) 96 : 
69 I. C. 893 : 36 0. C. 63 : 1923 0. 21. 

“~7:—Ss. 63 and b^—Hindu father—Sons 
habihty—Separate suit. 

Under the present law there is no necessity of 
any order lor attachment of the property in exe-1 
cution of a mortgage decree. Consequently, after ( 
father s death the proceedings in execution may ' 


C. P. CODE (V OF 1908). S. 54. 
e be continued against the son. The sons of a 

il Mitakshara family have been made, by express 

o enactment under S. 53 of the Code of Civil Pro- 
h cedure. legal representatives of their father in 
respect of the property w'hich descends to them 
i und« the Hindu law and which has been made 
liable for the satisfaction of the decree passed bv 
/ the Court. (Jwala Prasad and Adami, JJ.\ Sheik 
Karoo v. Rameshwar Rao. 

g 3 P. 1. T. 43 : 1923 P. 148. 

? ;—S. b^—Partition by Collector—Interfer- 

ence by Court. * 

- A Civil Court referring a case to the Collector 
'• under S. 64 has no power to interfere with the 
Collector’s proceedings therein. 15 B.'527 foil 
(Beaman and Heaton, JJ.) Bhimangauda v. Han- 
J Mat Rangappa. 42 Bom. 689 : 46 I. C 10! 

t 20 Bom. I. E, 411. 

S. 54 Final order—Meaning of. 

1 A final order allotting specified property to each 
I co-sharer should be passed only after the 
. Court has determined the share of each and fur- 
. ther proceedings on such a final order will merely 
J he for delivery of possession. The order passed 
IS analogous to one passed by the Collector under 
S. 265 of theC. P. C. of 1882. (Bakewell, J.) 
THIRUVENGADATHAN AiYA Vt Mungayya 
35 Mad. 26 : 12 I. C. 776 : (1911) 2 M. W. N.^516. 

_. . “ 20, R, 18— Jurisdiction of 

Civil Court —P. Land Revenue Act, S. 233— 
Consent of patties has no effect. 

A Civil Court is not competent to make a divi¬ 
sion of revenue paying land even with the con¬ 
sent of the parties. (Lindsay, J C.) Abdus Salam 
V, Abdul Rahman. 30 I. C. 209 : 2 0. L. J. 321, 

S, -Partition of Revenue paying estate 

—Finality of decree. 

The decree of a Court is final and a final decree 
in a partition suit cannot be re*opened unless by 
way of review. The effect of the final decree of 
Civil Court for partition is to put an end to co-ten¬ 
ancy and to vest in each person or group a sole 
estate in a specific property or allotment. {Chap¬ 
man and Atkinson, JJ.) Debi Sahan SiNGH v, 
Raj Bans Nath Dabey, 5 Pat. L. W. 9 : 

4 Pat. L. J. 29 : 45 I.C, 895 : 1918 Pat. 184, 

S. 54— Partition of a revenue paying 
cstate—If allowable. 

According to the Calcutta view followed in this 
case by the Patna High Court S. 54, C F.C. does 
not prevent a Civil Court from decreeing parti¬ 
tion of a revenue paying estate where separate 
allotment of the revenue is not asked for. A 
different view has been taken by the other High 
I Courts 2-1 C. 275 FoU. [Chaniier, and Shar~ 
fuddin, yj Asman Singh v. Tulsi Singh. 

1 Pat I. W. 335 : 

2 Pat, L. J. 221 : 39 I. C. 173 : 1917 Pat. 131, 

-S. b^—Transfer of decree for partition. 

A of 3 Civil Court on an application to 

partition the lands of an estate is not a decree 
under the section and cannot be sent to the 
Collector for execution under S. 12 (2) of the 
Estate Partition Act. (Maude, /,) Thakur SiNQH 

V. JUGULKISHORE SiNGH. 

381. C. 598 ; 1 Fat, L. W, 6L 
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—-d. 54 and 0* 81 — Execution of decree — 
Administration suit, method. 

In an administration suit ihe execution of a 
decree cannot be carried out by entrusting the col¬ 
lector under S. 54, to partition the estate but can 
be correctly carried out by appointing a 
receiver to get in the debts, collect the moveable 
property and sell it or collect the proceeds of it, 
also to sell the immoveable property, if neces¬ 
sary to do so to meet the legal charges and legal 
expenses payable out of the estate, the proceeds to 
be distributed amongst the heirs according to t heir 
shares. S. 54 only applies where the decree is for 
partition of land by metes and bounds, that is 
where land held jointl> and assessed to Govern¬ 
ment Revenue as a whole, is to be divided up into 
two or more plots between the sharers to be held 
by them separately, (Fo.v C. J. and Parlett, J.) 
Maung Po Win v. Ma Tin. 8 I. B. R. 338 : 

36 I. C. 385 1 10 Bur. L. T. 206. 

- S. b^-^Execution before Collector — Af- 

plication to Civil Court. 

An application to a Civil Court to expedite 
and authorize the Collector to revive and con¬ 
tinue old execution proceedings referred to him 
for execution by that court and still pending be¬ 
fore him, is not an application for execution and 
the limitation bar dees not apply to it. A Civil 
Court is competent to entertain such an applica¬ 
tion as it has a right of control over the Collector's 
proceedings in execution. 32 I, A. 102 ; 28 B. 238, 
Foil. (Pratt and Crouchy A.J.C.) Harun Khan 
Rahim Khan v. Tejumal pariomal. 29 I.C. 68: 

8 S.L.B. 335. 

4 

- 3 , 55 ( 3 ) and (^)-~Death of judgment 

debtor — Sureties' liability. 

A surety gave an undertaking that the judg¬ 
ment-debtor would apply in insolvency within 
a specific time and would appear when requir¬ 
ed to do 30 ; the liability of surety cannot be 
enforced if the judgment-debtor dies before the 
time. (Stephen and Mullick^ JJ.) Nabin Chan¬ 
dra Hazari V. Murtunjoy Barnik. 41 Cal. 50 : 

19 I.C. 981 ; 17 C.W.N. 1241. 


C. F. CODE (V OF 1908), S. 66. 

continue until a final order i.s made on his peti¬ 
tion to be declared an insolvent (Maclcod^ C. /.) 
Abdul Hussain V. Mistray and Co. 

23 Bora. L.B. 1263: 64 I.C. 648 : 
46 Bom. 702 : 1922 Bom 340. 

-Sb, 55 (4)land 145"Cti5// Security-'Poffei^ 

turc^Decrec holder to obtain benefit and not 
GovernmenL 

Where cash security is deposited by a surety 
for benefit of a decree holder to enable the judg¬ 
ment-debtor to aoply in insolvency the cash se¬ 
curity must be paid to the decree-holder if the 
insolvency application fails and the Court is po¬ 
werless to forfeit the amount to the Government. 
(Jonktns^ C.J. and Chapfvan, J.) Basant Lal v. 
Cheddu Singh. 39 Cal. 1018 : 16 I.C 118 t 

16 C.W.N. 664. 


--S. 65 (^)-~Liability of surely — Filing 

of insolvency petition. 

The mere filing of an insolvency petition by the 
judgment debtor or the dismissal of an execu¬ 
tion petition does not put an end to the liability 
of the surety. 14 C. 767 distinguished, A surety 
bond under S. 55 (4) oi the C.P.C. should strictly 
accord with the provisions of the section and 
even when the liability is limited in its terms, the 
extent of the surety’s liability is that created by 
S. 145. (^adasiva Aiyar and Moore, JJ.) SUN- 
dar\ Reddi V. Varadaraja Pillai 34 I.C. 407: 

(1916; 2 M.W.N. 27 3. 


-S. 55 Cl. (4)— Arrest—Application to set 

aside order of arrest—Abatement on death of 
person. 

An application to set aside an order of arrest 
abates on the death of the person against whom 
the order is made. The liability ol a surety on 
a bond executed by him to produce a judgment 
debtor, under S. 55, Ci. 4 continues till the ap¬ 
pearance of th*^ judgment debtor and not merely 
t’ll he applies for insolvency. (Sadasiva Iyer, J.) 
Kailas Aiyar v, Arunachella Chettiar. 

22 I C. 953 : 15 M.L.T. 224. 


Ss. 55 (3)— Insolvency application — 
Provincial Insolvency Act, Hi of {IdOli—Right 
to adjudication. 

S. 55 (3) C.P.C. does not entitle the debtor to 
be adjudged an insolvent on an application except 
in comformity with the provisions of the Insol¬ 
vency Law. (Benson and Sundara Aiyar, JJ.) 

PONNUSWAMI CHETTY V. NaRAYANASWAMI ChET- 

TV. 14 M.L T. 305 : 21 I.C. 293 ; 25 M.L J. 545. 

____Sb 56 (3) and 143—Diswtssa/ of dusol- 

vency application. 

When the application of a judgmerit-debtor 
to be declared an insolvent has been dismissed 
and he is re-arrested in execution of a decree, he 
cannot claim the benefit of S. 56 (3) and (4) of 
C.P.C. so long as the bar of the previous d smis- 
sal is not removed. (Hayward^ J.C.) Abdul Ja- 
BARV. Sheakh Karim. 9 1-C. 121. 

_66 ( 4 ) —Security should continue until 

final order tn insolvency petition. 

When a judgment-debtor furnishes security 
under S, 55 (4) the security should be directed to 


-Ss. 55 (4) and Liability of surety. 

A surety, under*aking to pay decretal amount 
1 on failure of judgment debtor to file insolvency 
petition and to produce the judgment-debtor if 
the filed petition was rejected, was he'd liable 
on default of judgment-debtor. A question of 
the production of judgment-debtor did notarise 
and the dismissal of the execution case made no 
difference. (Mullick and Jwala Prasad, JJ,) 
Uedhi Raj v. Mahabir Prasad. 5 Pat L.J. 417: 

67 I.C. 303 : 1 P L.T. 604 : 1921 Pat. 19. 

-S. 55 (4)— Order—Appeal, 

An order made under S. 55 (4) rejecting an ap¬ 
plication for forfeiture of security bond is appeal- 
able and therefore no revision lies. 15 A- 183, 
dist. (Saunders, A,J.C.) Nga Kye v, Nga Kyu. 
(1916) U.B.R. II 103: 34 I.C. 247: 10 Bur. L,T. 15. 


S, 56 —Personal decree—Mode of execu* 
Hon — Arrest. 

A money decree does not necessarily carry 
with it a right to execute it by arrest of the Judg 
ment-debtor e. g, minor or ^ female, or a legal 
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fepresentative, {Hallifax and Dhohlcy, A.J.C,) 
JiWANUAS V. JANKI. 5 N.L J. 49 : 65 I C. 53 : 

18 N.L R. 145 : 1922 Nag. 98. 

■' S 58 (1) (iv) -Subsistence allowance. 

, The cost of clothing etc. required under S. 33^ 
Prisons Ac^ is not “subsistence allowance" under 
S. 58 which includes only the monthly allowance 
fixed by scale under S. 57. (Twomey, J.] Durai 
Rajah Mudaliar v Vadivelo. 

5 Bur. L. X. 159 : 17 I. C, 911 : 6 L. B. R. 61. 

-S. 58 (2)— Period of imprisonment — 

Rc-arrest. 

A person could be re-arreated, but w^hile cal¬ 
culating the period of imprisonment under the 
new warrant the time of imprisonment suffered 
by him under the former warrant should be de¬ 
ducted. {Twomey, J.) Durai R4jah Mudaliar 
VadivelU. 5 Bur. L, T. 159 : 

17 I. C. 911 : 6 L. B. R 61. 

-S. 68 (b) (iv) — Omission to pay. 

The words “omission to pay” in S. 58 (b) (iv) 
include cases where the subsistence allowance 
though sent sufficiently early by money order 
does not reach the officer before first day of the 
month for which it is payable ; a payment is not 
made to the officer until the officer actually re¬ 
ceives the money. (Miller, J.) Arukasthanath 
Moideen Kutti V. Parambath Kundi Mamu. 

22 I. C. 25. 

-S. 60— Hindu widow — Life interest in 

lands — Maintenance — T. P. Act, Ss. 6 and 10. 

A compromise under which a Hindu widow 
was allotted certain lands for her maintenance 
ran as follows. “I (the widow) have taken for 
myself the property for the period of my life-time. 

I alone shall pay jodi.and I shall go on mak¬ 

ing vahivat. I shall not sell or mortgage or give 
it on self-reducing mortgage or give it as pre¬ 
sent or in any manner give it into the possession 
of others. If I do so. it will not be valid. 
After my death, the said minor alone is owner 
of the said property.” Held that this restriction 
on alienation prevented the judgment debtor from 
having disposing power within the meaning of 
S, 60 C. P. Code and the restriction being valid, 
the property could not be attached. 10 B. 342 ; 
15 M. L, J. 7 Kef. (Marten and Fawcett.^ JJ ) 
B.asangowda V, IRGOWDATI. 24 Boni. L. R. 293 : 
47 Bom. 697 : 73 I. C. 196 : 1923 Bom. 276. 

-S. QQ—Agricaliurisl, meaning of. 

The party alleging that he is an agriculturist 
must prove that he earns his livelihood wholly or 
principally by agriculture or Ih^t he ordinarily 
engages personally in agricultural labour. (Mac- 
Icod, C. J- and Coyajee, J.) Rubine v. Balwant 
Rai. 1923 Bom, 12. 

-S. QO—Liabiliiy to attachment— Limits 

of. 

A decree-holder can attach all the properties 
of the judgment debtor as S. 60 or other provi¬ 
sions do not limit the extent of the properties to 
be attached. He can also attach property for 
mesne profits even before they are assessed. 
(Mookerji and Beachcrofty JJ.) Kali Shanker 
Saiiai V. Pratap Udai Nath Sahai. 

16 1. C. 708 


C. P. CODE (V OF 1908), S. 60. 

* 

--S. QO-House of agriculturist—Pancholta 

Monty—Ro attachments 
The only house of an agriculturist is not 
liable to be attached and sold in insolvency. 
The income of panchoira is not covered by S. 60 
of the C. P. Code. (Broadway^ J.) Nand Singh 
V. Lachmi Narain Singh. 73 I. C. 928. 

-S. 60— Crops grown by heir of tenant 

cannot be attached. 

Where crops are grown on a tenancy by the 
heir of deceased tenant,after his death such, crops 
cannot be sa’d to be his crops and cannot be as 
such liable to attachment and sale in the hands 
of the heir under S. 60, C, P. Code. 84 P. W* R. 
1916 followed. (Scott Smith, J,) Abdul Aziz v. 
Sarab Dayal. 69 I. C. 620. 

-S. QQ—Interpretation — Strict. 

The provision of S. 60, C. P. C. which restrict 
the right of the decree-holder to realise the de¬ 
cretal amount from the property of the debtor 
should be strictly construed, 47 P. R. 1897 Ref. 
(Shadi Lai, J.) Jahangyr Singh v. Hira. 

4 P. W. R. 1917 : 39 I. C. 375 : 

21 P. L. R. 1917. 

-S. 60— Inam —Service inam — Swaspii- 

whachakam service—Grant burdened with pub- 
Uo service—Not liable to attachment and sale in 
execution. 

To do swasthiwachakam service an inam 
of land is granted, which is always burdened 
with public service and is not liable to attach¬ 
ment and sale in execution. (SchwabCy C. J. 
Contis Trotter and Kumarasami Sastri, JJ.) Neti 
Anjaneyalu V. Sri Venugopal Rice Mill. 

42 M.L.J. 477 : 15 L, W. 613 : 
30 M. L. T. 255 : 701 G. 466 : 
(1922) M W. N. 307 : 46 M. 620 : 1922 M. 197. 

-S. 60-*roo/s of artisans- Sewing mdchM 

cannot be attached. 

Under S 60, C. P, C. a sewing machine owned 
by a tailor is a tool of an artisan and therefore ex¬ 
empt from attachment. (Macnair, A, J. C.) Vitho=' 
ba V. Babu Lal. 66 I. 0.416. 

-S. 60— Agriculturist* 

An agriculturist who makes a transfer oi 
his land by lease or mortgage does not cease to 
be an agriculturist, (Kotwal, A. J, C.) Amol- 
aksao V. Eknath. 65 I. C. 481 : 16 N, L. R. 89. 

-S. 60— Decree against assets^Gratuiiy 

given to heir of deceased employee if not part 
of assets. 

A gratuity granted to the heirs of a deceased 
employee by a Railway administration is not as¬ 
sets of the employee in the hands of his heirs 
and cannot be attached in execution of a decree 
against him. (Waztr Hasan, J.) Lachmi NaRAIN 
Kalu V, Umaid Rai 26 0. 0. 58 : 

69 I. C. 893 ; 9 0, L. J. 401 ; 1928 Oqdh 21. 

-S. 60, 0. 21, R. 30— Asthan property-^ 

Liability to attachment and sale. 

The Asthan property is net liable to be attached 
and sold in execution of a personal decree obtain¬ 
ed against a Mahanf. (Lindsay, J. C.) Gobind 

Das V. Nakindra Bahadur Singh. 

61 I. C. 757 : 8 0. L. J, 2l0. 
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- 8 . 00 —Aitachment-Objection to. 

A Civil Court has jurisdiction to determine 
claims and objections in respect o( attachments 
of standing crops. A claim to the ownership of 
crops is a claim to something yielded by the land 
and is not the same thing which might be exclud¬ 
ed from the jurisdiction of the civil court as a 
claim to the land itself, (Twoinev, J.) Hla Don 

V. M. 1. R. M. Chetty firm. 

26 I. C. 684 ; 7 L B. R 294. 

-’S. 60 (l)—Insuraucc Policy—Wife named 

as beneficiary — Allachmcnt. 

A policy of insurance for the benefit of one’s 
wife to be to paid to her or to trustees fails on 
assured's death without appointing any trustee or 
making an assignment. It becomes part of the 
estate of the deceased, the right of action against 
the company being in his executors or other 
representative untrammelled by any trust in 
favour of his wife. He could divest himself of his 
beneficial interest under the policy only by assign¬ 
ment in writing as provided by S. 130 of the 
Transfer of Property Act or by signed declaration 
of trust as provided in S. 5 of the Trust Act. In 
the absence of such writing it remained the 
property of the assured and was attachable. 
(Scott, CJ. and Chundavarkar, J.) Shanker 
ViSVANATH Wagh V. Umabai Sadashiv Wagi.e. 

37 Bom. 471 : 19 I- C. 736 . 15 Bom. L. R. 320. 


S. 60 (1; 


ii 


Saleable 


• t 


PerWiiftenf 


lease—Itnniitniiy from Court sole. 

The word** saleable ”iii S. 60 means saleable 
by auction at a compulsory sale under the order 

of the Court and not tranfferable by act of par¬ 
ties When a permanent lease did not forbid a 
Court sale, the tenant cannot complain if the 
land is sold by Court. (Cfiattojee and Chap- 

_ ^ n \ A T A 1!> A T f 


man^ 7J,) 
Biswas. 


Keshab Chandra v. AzalaR Ali 
19 C. W. N. 1182 : 28 I. 0 837: 

23 C. L. J. 428. 


•S. 80 ID—Fine Paid into Court. 


The amount of the fine paid into Court is the 
payer's money as owner and as his own money, 
can be attached in the execution of a decree 
against him. [Chcvis.J,) Harnam ^ngh x/. 

_S. 60 ll) Moveable ProperiySclongiug 

to judgment debtor in the hands of another— 

Attachment, ^ a . 

The jurisdiction of an executing court to attach 

moveables belonging to a judgment debtor in the 

bauds of another or under his control or a debi due 

bv him is correlative and co-extensive with the 

right which the judgment-debtor himself would 

have had to sue for the recovery of the property 

against his debtor or bis trustee. (Atktnscn and 

Manuk, //.) The Bank of !'• 

Chandra Mitra. 4 Pat. i4i. 

B 00 (1) and 0. 21, E. Debi—Attach- 
went of-- Security —Money not immediately 

^^An^attaclnug creditor can attach any debt due 
though not immediately payable; he can also 


attach money deposited by a judgment debtor as 
security for due performance and completion of 
a contract as money due or owing to a judgment 
debtor though it is not payable to the judgment 
debtor till the complclion of contract and may 
even be forfeited. {Onnond and Manng Kin, JJ.) 

S. B. Das. v. Muthia CHETTy. 

66 I. C. 948 : 12 Bur. L. T. 247. 

-S, 60 (1)—Buddhist law—Joint property 

— Wife's interest after divorce. 

According to the Buddhist law, the wife ceases 
to have any interest in the joint property of her 
husband and herself, frf’m the time of divorce and 
so attachment of the property after divorce is 
futile. {Maung Kin, /.) Maung Pya Gyi v. 
Maung Po ka. 33 I.C. 118 : 9 Bur. L. X. 74. 

--S. 60(1) {h)—Cattle of agncuUnrist— 

Attachment — Exemption, 

Where an agriculturist claims exemption of nis 
cattle from attachment, the Court must inquire if 
they are necessary to enable him to earn his liveli¬ 
hood as an agriculturist, The fact that the cattle 
have been pledged as security for a debt will not 
prevent the operation of S 60 (6) of the c^ode. 
{Tudball, J.) GhuREY v. Sanwalia. 61 I. C. 777. 

-S. 60 (1) (b)— Article for making jaggery 

— Exempted from attachment. 

Article used for making jaggery are implements 
of husbandry and hence are no* subjtC: to attach¬ 
ment. (Shah, A. C. J. and Crump,].) LakshmaN 
MhasU Bhagat V. Narhaki Dadasa GuJAR. 

25 Bom. L. E. 1211 : 1924 Bom. 294. 

— --S. 60 (1) \^)—Artisan — Meaning of. 

Musical instrument? are not “ tools of artisans ' 

within the section and are therefore not exempt 
from attachment. ‘ Artisan’ is not defined in this 
or any other Act. The popular meaning is one 
engaged in a mechanical employment. Musicians 
and washermen are not artisans. (Oldfield and 
Krtshnan, JJ.) Lokasikmani Mudaliar v. 

Thiagaroya Chettiar. 

5 L. W. 596 ; 38 I. C. 415 : (1917) M. W. N. 420. 

-S. 60 (1) (b)— Musical Instrurmenis. 

Under S. 60 (b) musical instruments ‘are not 
exempt from attachment as tools of artisans. 
(Saunders, A. J. C.) Maung Than v. Maung Hla 

\1916) 2 V. B. E. 133 : 38 I. C. 414. 

_S. 60 (1) lb) — Cattle of agricnltufist'-^ 

When exempt from attachment. 

In the case of attachment of the cattle of an 
agriculturist, the court has to see whether the 
cattle are necessary to enable an agriculturist to 
earn bis livelihood. (Kaincaid and Raimond, A. 
J. C,) Gul Mahomed v. Faiz Mahomed. 

13 S. L. E. 210 : 56 I. G. 69. 

--s. 60 (1) (c)— House of agriculturist^ 

Execution sale. 

The house of an agriculturist, which is appur¬ 
tenant to his holding, is not liable to sale in 
execution of a decree obtained upon a mortgage 
of the house made by . him. (Bannerji and 
Rafique, JJ) Niadar Singh v. Sabit Khan, 

I 51 I. C. 553. 
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S. 60 (1) (c) — Agriculturist—House — 
Transferability of. 

A house in a town belonging to a family which 
lived by cultivation could not be said to be appur¬ 
tenant to the agricultural holding and is liable to 
be sold for a mortgage decree. {Tudball, J.) 
Nirbhay Lal V, Kallan. 45 I. C. 546. 

-S, 60 (1) (c) — Agriculturist —■ House 

whether can be sold. 

Where the chief source of income of insolvent 
at the time of his application is his Zamindari, he 
is not an agriculturist in the true meaning of the 
word and his house is not therefore property ex¬ 
empt from sale under S. 60 ^c) of the C, P. C. 
(Tudball and Walsh, JJ.) Tej Singh v. BaNwari 
Lal. 15 A. L. J..540 : 40 I. C. 544. 

-S. 60 (1) (c)— Attachment — Exemption. 

A house of an agriculturist is exempt from 
attachment and sale in execution of a decree. 
(Richards, C. J, and Raflquc, ].) Sagarmal v. 
GirRaj. 39 All. 120 : 38 I. C. 171 : 

14 A.L.J. 1031. 

- S. 60 (1) (c) —• 'Agriculturist — Zamin¬ 
dari land—Exemption of house from attachment. 

A person who is a tenant of 50 bighas of land 
but who also owns 20 bighas of Zamindari land, 
and whose chief occupation and means of liveli¬ 
hood is agriculture, is an agriculturist within the 
meaning of S. 60 (I) (Cj and his Zamindari house 
is not liable to attachment. (Tudball, J.) Shafian 
V. Hamidul-Lah Khan. 

14 A. L. J. 240 : 33 I. C. 727. 

- S. 60 (1) (o)—Agriculturist — Burden of 

proof—Attachments 

Where a person is both a zamindar and an 
agriculturist, the onus lies on him to show what 
his main source of income is and that he is an 
agriculturist within the strict sense of the term 
and occupies the house as such when he claims 
exemption for the bouse from attachment. 
(Tudball and Rafique, JJ.) Janina Prasad v. 
Raghonath Prasad. 

35 All. 307 : 11 A. L, J. 437 . 19 I. C. 125. 

-- S. 60 (1) (c) —House of an agriculturist — 

Mortgage validity of—Decree for sale. 

Per Full Bench (Banerjee, J.) dissenting.~~T)ae 
house-, of an agriculturist is not appurtenant 
to his holding and it can be validly mortgaged 
and in spite of S. 60 (V) (c). a decree for .cale cap¬ 
able of execution can be passed on foot of such 
mortgage. S. 60. C P. C. does not apply to the 
execution of mortgage decrees. Per Richards. C. 
/.—It would be a strained construct on to hold 
that S. 60 applies to the execution of mortgage 
decrees. The proviso to S - 60 is not intended to 
render the sale or mortgage of the house of an 
agriculturist invalid. Under O. 34, Rr. 4 and 5 a 
mortgagee is entitled to a decree for sale, and also 
to execute such decree notwithstanding S. 60 (1) 
(c). Per BancrJec^J, —No court should sell a house 
belonging to and occupied by an agriculturist 
provided iti.sof the description mentioned in 
S. 60 (1) (c) and it makes no difference whether 
the house was or was not mortgaged by the agri¬ 
culturist for toe debt. (Per Tudball, J.) S. 60 was 
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never intended to apply to the case of a mortgage 
decree for the execution of which, provisions are 
made elsewhere in the Code. {Richards, C. J. 
Bauerjee and Tndbdall, JJ.) Bhola Nath v. 
Kishori. 8 A. L. J. 1046 : 

11 I. C. 646 ; 34 All. 25. 

-S. 60(1) (c,)—Decree for sale of agricul- 

turist^s house. 

As S. 60 forbids ihe sale of materials of a 
dwelling house occupied by an agriculturist, a 
decree for the sale of such a house is bad even 
though it be a mortgage decree, (Stanley, C.J. 
and Sanerji, J ) Ramdial v. Narpat Singh. 

33 All 136 : 9 I, 0. 931: 8 A. L. J. 190. 

-S. 60 (1) fcl— ''Agriculturist"—Who iss 

The term ^‘agriculturist” in S. 60 (c) not only 
means persons who cultivate land in which they 
have a interest as proprietors or tenants but in¬ 
cludes persons engaged in the cultivation of land. 
Therefore a professed cultivator of land earn¬ 
ing his wages from another employer and own¬ 
ing a house is entitled to be protected from the 
attachment of that house under this secti m. 7 
B. 530: 12 B. 363: 28 B 125: 35 A. 307, Ref. 
(Scott, C. /. and Beaman, J.) Devera Hegde v. 
Vaikunt Subaya Sonde. 41 Bom. 476. 

39 I. C. 639: 19 Bom, L. K. 281. 

-S. 60 (1) Cl. (c) ^Agriculturist, who is. 

A judgment-debt Dr is not an agriculturist under 
S. 60 (1) (c) of the Code, where his only source of 
living is not by cultivation. He is not entitled to 
any exemption under that section. (Chatierjea 
and Newbould, JJ.) Surangini Deby v. Kedar 
NATH, 63 I. C. 681. 

-S. 60 (1) (c)— Land of agriculturist* 

Where agriculturist judgment-debtor agreed 
under a compromise to have immoveable properly 
attached in ^execution, he cannot at the time of 

execution be protected by saying that the proper¬ 
ty is non transferable. (Chatterjee nnd Panton, 
JJ.) UziR Biswas v. Hardeb Das. 

57 I. C. 249: 24 C. W, N. 576. 

-S. 60 (1) (c)— Agriculturist — Meaning oj. 

An agriculturist whose house is exempt from 
attachnient by S. 60 (c) is one who belongs to the 
class of common agriculturists who till tne field 
and whose main source of livelihood is cultiva¬ 
tion. (Fleichtr and Wahnsley, JJ.) Ashmatal- 
la Sircar v' Pan Mahmed Chowdhury. 

35 I. C. 343:20 C, W. N. 874. 

-S. 60 (1) (c) - Vacant siic—^Not exempt. 

The phrase “houses and other buildings” in 
Cl, (c) of S, 60 does not include a vacant site used 
for storing manure and fodder and with no struc¬ 
ture over it' (Shadi Lal, J.) Jahangir Singh v. 
Hira. 4 F, W. R, 1917: 39 I. C. 376: 

21 F. L. B. 1917. 


■—S. 60 (1) (c)— Improvements — Right to 
compensation — Attachment in execution of a 
decree. ^ 

The right to improvements of a mulgeni 
tenant in South Kanara to compensation 
cannot be attached nor sold in execution, 
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(Phillips and Kumarasivami Sastriar^ JJ.) Anan- 
TA Batta IK Mavinamai-e Ananta Batta, 

(1918) M. W, N. 887: 9 L. W. 78: 48 I. C. 705: 

36 M. L. J. 92. 

- — $8. 60 (1) (C) and Q2—Execution — Exemp¬ 
tion from^Caiile and seed — Outer-door closed — 
Opening by getting over roo/, 

S. 60, C P. C. is only intended for the benefit 
of the indigent agriculturists and not when the 
judgment-debtor suffers no material inconveni¬ 
ence. An attachment by an amin by entering 
the house which had been closed after the same 
had been opened by certain persons who opened 
it by getting over the roof* is not invalid. {Old¬ 
field and Napier, JJ>) Chakravarti Nainar v, 
Ammaiappa Nainar. 25 I. C. 117: 

1 L. W. 819. 

--S. 60 (1) (c)—AgricuHuri$t^Transfcr of 

land on lease or mortgage. 

A person does not cease to be an agriculturist 
merely because he transfers his laud by lease or 
mortgage. He still continues to be an agricultu¬ 
rist and his property is protected from attach¬ 
ment. [Kotval, A. J. C.) Amolak Sao v. Eknath 

55 1. C. 481: 16 N. L. R. 89. 


S. 60 (1) (o)— Agriculturist—House — 

Exemption, 

The requirements of an agriculturist under 
S 60 (c) must be judged, not with reference to the 
number of bullocks which he has kept in recent 
years, but with reference to the possibility of his 
cultivating the whole of the area himself and the 
expansion ot his cattle, grain, etc. It is not neces¬ 
sary that the house protected from attachment 
and sale should be the dwelling house of an agri¬ 
culturist. provided it is occupied by him for 
agricultural purposes. There is no connection 
between cl. (b) and (c) of S. 60 of the C, P, C. 
[Mitra, A J.C*) Bhaiyalal Balabhadar. 

51 I, C. 129 : 15 N. L. R. 83. 


—- S. 60 (1) (f) — Blrt jijimoni of maha- 

bruhtnan. 

The birt of a Mahabrahinan is a right to per¬ 
sonal service and cannot be sold in execution of 
a money decree. {Bannerjee and Hafique^ JJ,) 
DuRGA Prasad v. Shambhu. 41 All. 656-. 

17 A. L. J. 842 : 51 I- C, 539: 
1 TJ. P. L. R. (H. C.) 101. 

_S, 60 (1) (t)— Birt jijimani—Liability 

to attachment, 

Birt jijimani is a right to personal service 
within S. 60 (/) and cannot be attached and sold 
in execution of a decree, although Hindu law re¬ 
gards this right as an immoveable property. {Tud- 
ball, 7.) Durga Prasad v, Shambau. 

43 I. C. 650. 


S. 60 (1) (t)— Temple offerings—Bega- 


-S. 60 (1) (f |—Jatri Bahis of a Gayawal, 

Though Jalribahis of a Gayawal arc sold at fancy 
prices and have got a marketable value, they are 
not attachable and saleable in execution. They 
are rtercly entries as to the names and addresses 
of the pilgrims who deal with the gayaval and 
represent the claim of the judgment debtor to 
personal service. 2 Pat, L. J. 705 Ref. (Jwala 
Prasad and hucknill, JJ.) LJ^CHMAN Lal Pathak 
7'. Baldeo Lal. 3 Pat. L. T. 608. 

1 Pat. 619 : 68 I. C. 944 : 

1922 Pat. 228 : 1922 P. 656. 

-S. 60 (1) (£)— Religious office — Endow¬ 
ments—Liability to aiiachmeut — Offerings to 
deity. 

A future perquisite on account of offering or 
bhog to the deity will bean uncertain and indefi¬ 
nite income which cannot be attached, the priestly 
office with eraolumenls attached to it, being 
inalienable. 29 C. 470; 1 C.W,N. 493: 1 M. 285, 
23 iM. 274. 4 A. 81 foil. (Jwala Prasad and Ada- 
mi. JJ.) Balmakand Kanungo Madan 
Chotra. 55 I. C. 175: 1 Pat L. T. 76. 

——S. 60 (1) (g)— Jagir — Maintenance — 
Political pension—Liability to attachment. 

A Government sannad purported to grant the 
"taluk” ot a certain pargana together with all 
lands cultivated or uncultivated to one K for 
life as revenue free jagir for maintenance and 
stated that after the death of K the said 
‘ilaka’ will continue to stand in the names of 
his children and grand-children as a permanent 
zeinindari. assessed to a light amount of jama. 

Held, that the grant to K was of land rather 
than ot revenue charged on the land and was not 
a political pension within S, 60 (g). The word 
“jagir’’ primarily points to occupancy, though it 
may be occupancy of an office such as that of 
Collector of revenue. Where however a jagir 
held for liie only is, as in this sannad. used in 
contradistinction to an ilaka held as a perma¬ 
nent zemindari. it is an almost necessary inference 
that the occupancy referred to, is an occupancy 
of land. Though the grant to K was expressed 
to be for his maintenance, it was not so in the 
case of his descendants who became absolute 
owners of the property, in the hands of the 
latter the subject-matter of the grant was liable 
to attachment in execution ot a decree. (Lord 
Parker). MURAmmat Sakina Bai v. Kaniz Fa¬ 
tima Begam 22 C. W, N. 677: 

47 I. C. 632: (1918) M. W. N. 384 (P. C.) 

LAffirming 36 All. 318:25 I. C. 120: 

12 A. L. J. 437.] 

■S. 60 (l)(g)— Malikhana allowance' — Na¬ 
ture of—tensions Act (XXlll of 1871), S, 11. 

A Malikhana allowance is in the nature of a 
pension and so cannot be attached in executon 
of a money decree. (Knox and Griffin, JJ.) 
Lalman V. Kalka Prasad. 13 I, C. 194 : 


Offerings made at the temple by the worship¬ 
pers being the personal property of the Begalies 
(priest) are not liable to be attached in execution 
of a decree against a deceased Begali. (Shah Dm, 
C, /.) Rakha Mal V. Balvant Singh. 

120 P. I. R. 1917: 42 I. C. 390: 

169 P. W. R. 1917. 

' > 


8 A. L. J. 126. 

-S. 60 (1) (g )—Jagir without power of 

alienation—Standing crops — Whether attach¬ 
able—Penision — Meaning of — Pensions Act 
{XXlll 0/1871) S. 11. 

In the case of a jagir without the poweia of 
alienation the standing crops are attachable. 
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The word ‘ pension* in S. 60 means the same- 
thing as in 11 Pensions Act. 4,B. 432,31 A. 382 
foil. {Chattcrjec and Beachcroft, //.) Bansi 
Ram 7^. Narasingha Santra. 341. C 805. 

--S. 60 (1) (g)— WaHka allowa^tce — Arrears 

—AtlachmeuL 

Arrears of wasika allowance accrued due in the 
life-time of the wasikadar and after his death 
paid to the heirs are not liable to attachment 
for satisfying the debts of the deceased in the 
hands of such heirs. [Daniels, A, C.) Mahom- 
MAU Taqi V. Sakina Begam. 21 0. C. 329 : 

49 I. C, 511 : 6 0. L. J. 137. 

-S. 60 (1) (i) and (2) [b)—Pay of Officer of 

Indian Army — Jf attachable. 

Under S. 60, part of the pay of an Officer of 
the Indian army while serving in this country 
can be attached. [Pigioit and Walsh, JJ,) Hay 
F. B. D. V. Ram Chandra. 39 All. 308 : 

33 I. C. 92 : 15 A. L J. 264. 

-S. 80 (1) (i) and (2) (h)-British Officer 

in India Armyt 

A British Officer in Indian Army is liable to 
have half bis salary attached under S. 60 (i). The 
attachment is a deduction authorised by the Code 
and is validated by S. 4 of the Army (Amending) 
Act 1895. S, 60 (2) (b) C. P. C. having been re¬ 
pealed by Act X of 1914 is a dead law and the de¬ 
cisions based thereon are obsolete. [Marten, J.) 
Kering Rupchand V. Murray. 50 I. C. 683 : 

21 Bom. L. It. 143. 

[Quaere : Whether the repeal is not due io the 
fact that S. 60 (2) (b) is redundant ] 

-S. 60 (1) (i) and S. 2, Cl. (17)— Honorary 

Commissioned Officers—Indian Medical Dept — 
Salaries if attachable-Army Acf^ Ss. 190 and 144. 

The salary of Honorary Commissioned Officers 
holding an appointment in the Indian Subordi¬ 
nate. Medical Dept, is attachable under S. 60 (1) 
Cl. (1) of the C. P. C. since they are ‘public Offi¬ 
cers' as defined in S. 2, Cl. 17, C. P. C. and “Offi¬ 
cers” under S. 190 of the Army Act and are not 
protected by S. 144 of the latter Act. [Lindsay, /. 
C. and Kanhaiya Lai, A> J. C.) Prins E. G. A. v. 
Murray And Co., Ltd. 1 0. L. J. 127 : 

23 1. C. 935 : 17 0. C, 99. 

-S. 60 (1) (i) —Pay of Non-Commissioned 

Officers if atiaohable. 

The pay of a Non-Commissioned Officer is ex¬ 
empt under S. 144 of the Army Act from attach¬ 
ment in execution of a decree of a Civil Court. 
L C,) Santa v, Battesby. 

11917) 3 U B. R. 20:42 1. C. 90: 

11 Bur. L. T. 130. 

-S. 60 (1) (i) —Provincial Insolvency Act, 

S, 16 (2)— Insolvency. 

Under S. 15 (2) Prov. Insolv. Act read with 
S. 60, C. P. C., half the insolvent’s salary vests in 
the receiver. (McColl, A. J, C.) Tulsii.al v, H. 
Girsham. 38 I. C. 410 : (1916) 2 TJ. B. R. 132. 

—-S. 60 (1) fj)— Salary of an officer in In¬ 

dian army, whether could be attached. 

Under S. 60, the salary of an officer in the 
Indian army is immune from attachment in exe- 

♦ i 
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cution of a decree : but if wrongly attached, rea¬ 
lised and distributed among his creditors, he is 
net entitled to a refund. [Macleod, J.) King And 
Co. V. Davidson. 38 Bom. 667 : 23 I, C. 676: 

16 Bom L. R. 233, 

-S. 60 (1) {k]—Deposit under Provident 

Funds Act—Not attachable. 

A deposit in a provident fund which so long 
as the subscriber was iu service was a compulsory 
deposit within the meaning of S. 2 (4) of the 
Provident Funds Act does not become attachable 
by a creditor the moment the subscriber retires, 
irrespective of whether it has bsen drawn out or 
not. [Daniels, J.) Devi Prasad v. Secretary of 
State for India, 21 A. L. J. 464 : 74 I. C. 746: 

L. R. 4 A. 256 : 45 A. 554 : 1924 A. 68, 

-S. 60 (1) (ky-Provideni Fund-State Rail¬ 
way-Deposit of railway official — Provident 
Funds Act S. 4 sub S. [1)—Railway'Code, Vol. 12 
App. /. R. 30. 

Compulsory deposits made in a State Railway 
Provident Fund by an officer of the Railway dur¬ 
ing his employment are not liable to attachment 
in execution of a money decree against him even 
though he has ceased to be in the service of the 
Railway at the time of execution. The rules re¬ 
gulating the General Provident Fund do not apply 
to the State Railway Provident Fund, The fact 
that the deposits became repayable to the officer 
after he left the service did not remove them 
from the category of compulsory deposits, 29 B. 
259; 5 Bom L. R, 454. 35 C 641: 46 C. 962, Bef. 
[Richardson and Ghose, JJ.) Secretary of 
State for India v. Raj Kumar Mukherjee. 

50 Cal. 347 : 27 C. W. N. 472:1923 Cal. 686. 

-S. 60 (1) fn)— Right to maintenance^ 

Property granted under a compromise. 

Where the younger brother was granted a pro¬ 
perty for maintenance under a compromise arriv¬ 
ed at between the brothers, in a litigation, and 
the property was not to be sold during the life¬ 
time of the elder one. Held, that the property 
was saleable in execution of a decree as it did 
amount to‘right to maintenance*, within S. 60 
\u). [Walsh and Wallach, JJ.) Sundar Bibi v. 
Rajindar Narayan Singh, 43 All. 617 : 

19 A. L. J, 648: 63 1. 0. 181 : 

3 U. P. L R. AU. 109. 

-S. 60 (II (n)— Maintenance’- Attachment 

of right charged on land. 

Where a father transferred to his son all his 
properties for the consideration of paying off his 
debts and for a montbly sum to be paid to him 
which was made a charge on the estate in the 
hands of the son, the right of the father is an 
interest in property and is not a right to future 
maintenance. Such right can be attached and 
sold out before that event takes place ; an order 
cannot be obtained for depositing the money in 
Court [Mookerjee and Beachcroft, JJ.) Padma- 
NAND Singh v. Rama Prasad Malvi. 

16 C. I. J. 364: 17 I. C. 284 : 17 C. W. N. 662. 

-S. 60 (1) [n)—'Maintenance— Right to. 

A mere right to maintenance cannot be attach¬ 
ed and sold in execution of a decree. 5 I. C. 879 ; 
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7 L C, 80, foil. ^Sadasiva Aiyar and Moore, 77.) 
Palakandi Mammax) V. Chin^oran Kbloth Va¬ 
lia Appa. 40 Had. 308 : 34 1. 0. 381 : 

30 H. L. J. 301. 

- 8*60 (Ij (n) — estate* 

Property assigned to the feoiate members of a 
Zamindar's household for their enjoyment in 
common cannot be attached in execution of de¬ 
cree passed against the female personally, as the 
light of any such member ceases on her death. 
The case is diflerent when a decree is passed 
against the estate. (Snrtasivn Aiyar and MoorCy 77.) 

NARAYANASAWMy NAIDU V, MaTHUSRI. 

33 I. C. 83. 

-S. 60 (1) [v) '-Interest in property in lien 

of maintenance^ If attachable. 

S. 60 (1» (n) C, P. C. does not exempt from at¬ 
tachment the interest of a member of a Malabar 
tarwad in properties given to him in lieu of 
maintenance under a karar which prohibits 
alienation of such properties except by way of 
iease. 30 M.i266 : 7 I. C. 80. Foil. (Oldfield and 
Sesluigiri Aiyar, 77.) Kothal Mammad Haji v. 
PydaL NaiR. 29 I. C. 678. 

--S. 60 (1) (n)— to maintenance of a 

widow—Standing crops on land in her posses¬ 
sion—Ifoan be attached^ 

Where laud is granied to a widow to be enjoy¬ 
ed by her in lieu of maintenance, the produce of 
that land is her property and can be attached be¬ 
cause what the widow and purchaser get is not 
a mere right to maintenance but the right to the 
produce of it. 15 M. L. J. 7 c 10 B. 342 D^st, (.^46- 
dur Rahim and Spencer^ 77.) Govindapillai v. 
Meenatchi Achi. 10 M. L. T. 493 : 

(1911) 2 M.W. N. 563: 13 I.C. 152: 22 M. L. J. 204. 


-S. 60 (1) (n), 0, 21, B. Annuity grant- 

ed by will—Prohibitory order can be made. 

S. 60 («) contemplates the right of a particular 
individual to be maintained. It is purely a per¬ 
sonal right and does not include an annuity con¬ 
ferred by a will especially where the allowance 
is not personal but heritable. Future instalments 
of such an allowance are not therefore exempt 
from attachment and a prohibiiory order can be 
passed in respect of such allowance under O. 21, 
R. 46 of the Code. (Daniels, A. 7. C.) Madan Lal 
V. Lal Ambika Baksh. 63 I. C. 851: 24 0. C. 250. 


S. 60 (2^ (b)— Officer of the Army. 


S. 60 does not apply to the case of an officer of 
His Majesty’s Regular Forces andihis salary is not 
liable to attachment under S. 60, 24 Cal. 102, 25 
M. 402 tei. (Knox and Karamat Hussain, JJ.) 
Lecky 2/. Bank of Upper India. 33 All. 629 

9 1. C. 1023 : 8 A. L. J. 487. 


-S, 60 (2) (b)— Army Act, S. 145— Pro- 

visions of. 

S. 143 of the Army Act prevails over the C.P. 
C.; hence Civil Courts cannot interfere with the 
order made by Commander-in-Chief under S. 165 
of Army Act (1881). {Scott, CJ. and Macleod, 7.) 
Duckworth v, Duckworth. 43 Bom. 368 : 

1 I C- *^2? ; ^1 Bp®, 137 I 

VOL, I—?§ 
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-—-S. 60 (2) (b)— Proviso—Salaty of officer 

of the Regular Forces. 

The salary of an officer of the regular forces is 
not liable to attachment. 33 A. 529 Foil. S. 60 
C.P.C. does not encroach on the provisions of 
Army Act. (Chandavarkar, A.C J. and Batchelor, 
J.) Velchand V. Bovehier. 87 Eora, 26 : 

17 I.o\ 13 : 14 Bom. L.tt. 777. 

-Ss. 60 \2) (b| and 60 ( 1)— Scope of — De¬ 
duction of the pay of an officer of His Majesty's 
forces. 

S. 60 (2) (6) does not amount to a declaration 
that S. 60 (1) C.P.C, is not a law passed by the 
Governor-General of India in Council authorising 
the deduction from the pay ot an Officer of His 
Majesty’s Regular Forces. 33 All. 529 : 37 Bom. 
26, Diss. \Ltnasay, 7. C. and Kanhaiya Lal, 
A. 7.C.) PRiNS, E.G.A. V, Muray & Co. 

1 O.L.J. 127 : 23 I.C, 935 : 17 O.C. 99. 

-S 60(2) (b)— Military Surgeon — Salary. 

Military Assistant Surgeons in Indian Sub¬ 
ordinate Service are warrant officers and so sol¬ 
diers and therefore their pay is altogether exempt 
from attachment under S. 144 of the Army Act. 
(Cha f.ier, J,C.) Moray & Co., Ltd. v. E G. A, 
Prins. 10 I.C. 719 : 14 O.C. 82. 

■ - -S. 63— Section applies only as between 

Civil Courts. 

S. 63 applies only as between Civil Courts—or 
where the section extended to Revenue Courts, 
as between Revenue Courts. The omission of 
the word “Civil** from the old definition of decree 
has not altered the law with respect to S. 63. 
w/here subsequent to an attachment of property 
by a Civil Court, the same property was sold by 
a Revenue Court, the purchaser can maintain a 
suit for a declaration that the property was his 
and not liable to be sold in execution of the Civil 
C'^urt’s decree. (Tudball and Sulaiman, 77.) 
Roshan Lal v. Mashkur Ali Khan. 

43 All. 612 ; 19 A.L.J 643 : 
63 I.C. 909 : 3 U.P L.B. (All,) 116. 

-S. 63 — Sale by court of lower grade — 

Not i nvaltd. 

Where property is under attachment by two 
courts of different grades and the sale is held by 
the Court ot lower grade, the sale is not invalid. 
(Mookerjee and Walmsley, 77 ) GiRxs Chandra 
Gangopadhya V. Sri Krishna De Nag. 

38 C.L.J 266 : 75 I.C. 325 : 1924 Cal. 168. 

-- Ss. 63 and l^—Dectee against same 

judgment-debtor ^Courts of different grades — 
Sale by inferior court — Procedure. 

Where the same property has been attached 
in execution of two decrees, one passed by a 
Court of superior grade and the other by a court 
ofinfCiioi grade, the sale should be held by the 
Court of superior grade. Where however the 
sile has been held by a Munsif, the Subordinate 
judge is not to direct the Munsif to transmit the 
proceeds to his court, but should move the Dt. 
Judge to have the proceeds so transferred and the 
sale proceeds should be then rateably distributed 
in accordance with the provisions of S. 73, C P.C« 
{Mookerjee and BeachcrofU 77.) NilkaNTma Kai 
V. Gosho Behary Chatterjea. 

46 Col. 64 ; 44 X.C, 249 : 27 G.LJ. 145, 
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-S. 63— Attachment by superior Court — 

Attachment and sale by inferior Court — Sale 
whether invalid. 

Ail attachment and sale by an inferior court of 
immoveable property, subsequent to an attach¬ 
ment in execution of a decree of a superior Court 
IS not necessarily illegal and without jurisdiction. 

34 C. 836 Dist. [Ayling and Seshagtri Aiyar, JJ.) 
Narayanan Nambudripad v. Tawkek J. Mega- 
J1 Seit. (lyl7J M.W.N. 605 : 33 M.L.J. 217: 

22 M L.X. 119 : 41 I.C, 612 : 6 L.W. 404 

[On appeal from 82 I.C. 927.] 

-S. 63 and 0. 21, R. 90—Property under I 

attachment of superior court— Purchaser not in 
fault—Sale whether can be impeached — Irregu¬ 
larities. 

The mere fact that the court ordering the sale 
had notice of an attachment by a superior court, 
does not oust the jurisdiction of the former court 
and the sale cannot be treated as a nullity. The 
.title ot a purchaser at a judicial sale not himself 
in fault, cannot be impaired at law or in enquiry 
by showing any mere error or irregularity in the 
proceedings. Errors and irregularities must be 
corrected by a diiect pr-^ceeding. If not so cor¬ 
rected, they cannot be made available by way of 
collateral attack on the purchaser’s title. There 
cannot be a collateral impeachment of a judicial 
sale, and a direct impeachment is possible only 
to the parties to the proceedings interested there¬ 
in. Persons not parties to such proceedings can¬ 
not impeach a judicial sale on the ground that it 
was held in contravention of S. 63, C.P.C. A sale 
held in contravention of S. 63 (1) is not null and 
void but is irregular. 4 A. 359, not foil. 18 B. | 
458:22 M. 295 toll. (Srinivasa Iyengar, J.) 
Narayanan Nambudripad v. Tawkek J. Megaji 
Seit. 32 1.C. 927. 

--S. 63— Property under attachment in two 

Courts—Sate by Court of lower jurisdiction —Bo¬ 
na tide ptirchascr without notice. 

A sale by the Court of lower jurisdiction of 
property under atlachment in execution of the 
decrees of two separate courts is irregular but 
not invalid, and a purchaser takes an indefeasi¬ 
ble or a defeasible tide according as he knows 
or does not know of the irregularity. The pur¬ 
chaser must show that he made the purchase 
6onaand without noiice of the pre-existing 
aitacnment or without being aware whether by 
direct and formal notice or otherwise, his title 
was liable to be questioned because of the supe¬ 
rior Court’s attachment. 22 B. 88 foil. (Abdur 
Rahim and Ayling, JJ.) Sobbiah Iyer v. Muthu 
Kumaraswami PiLLAi. 32 LC. 41. 

—-“S- GO—Attachment by two Courts—Sale 

under second attachment—Effect. 

Where there are two successive attachments 
by two ^different Couits. it is only the' Court 
which first attached the property that can bring 
it to sale : a sale by the other is a nullity and 
fcheed ndCbe set aside in a suit. (Ayling and Han- 
nay, JJ.) Peetyakkal Vatakka v. Marrak- 
ICarrakath Ahmad ^ .26 I.C.-908: 

3. j _ - . , (1914) M.W.N. 796. 


C. F. CODE (V OF 1908), S. 64. 

-Sb. 63 and Decree-holders of differ¬ 
ent courts —Rateable distribution—Highest court 
— Transfer, if necessary. 

Under Ss. 63 and 73 C. P. C. decree-holders of 
different courts attaching in execution are entitl¬ 
ed to rateable distribution in the court of highest 
grade without transfer of decree. {Wallis and 
Bakewell, JJ.) Narasimhachartar Krishna- 
MACHARiAR. 26 M-Ii.J. 406 : 23 I.C. 909: 

1 L.W. 403. 

-Ss. 63and Rights of attaching de¬ 
cree-holders of different Courts. 

Where decree-holders of money decrees pass¬ 
ed by different Courts attach money due to their 
judgment-debtor before ihe actual receipt of the 
assets by the Court of the highest grade, they are 
entitled under Ss. 63 and 73 to share in the rate¬ 
able distribution on application to such Court 
without getting their decrees transferred to it. 
26 M.L.J. 406 Ref. (Fox,CJ.) Ma NiEiN Hla 
V, Maung Gyi. 8 Bur. I.T. 201 : 29 I.C. 21: 

8 Ii*B.B* 204a 

-- Ss. 63 and 73— Attachment before 

judgment. 

Money attached before judgment is liable to 
rateable distribution in execution of decrees 
against the same defendant. (Shaw, J.C,) Kama- 
CHANDRA V. LATCHMAN PlLLAY. 26 I C. 941 : 

7 Bur. L.T. 277. 

-S. 63 (2)— Sole of property attached un¬ 
der a prior decree—Whether permissible— Effect 
of the rule. 

The rule protects a sale of property which is 
already attached under a prior decree, if it takes 
place without the knowledge of prior decree but 
does not permit a Court to bold such a sale. If 
the same property is attached by two Courts, and 
sold by that one which should not sell it, the par¬ 
ty aggrieved should apply to the Dist. Court to 
have the sale proceeds transferred to that Court 
which ought to have sold the prope»^ty. (D^s 

and Adami, JJ.) Ramhari Lal v. Nathu Ram. 

2 Pat. L.X. 719 : 62 I.C. 33 : 6 P.LJ. 332. 

A 

—-Ss. 64 and 73— Right to rateable distri¬ 

bution — Transfer pending attachment Previous 
attachment under different decree —C.P.C., 1882, 
Ss. 276 and 295. 

A decree-holder purchased immoveable pro¬ 
perty at a sale in execution of his decree, but on 
the day before the attachment, the judgment- 
debtor had transferred the property to a creditor 
for good consideration. Five years prior thereto, 
the decree-holder had attached the same property 
in execution of another decree against the same 
judgment-debtor but the execution bad not been 

preceded with. On a question arising as to who 
had|a valid title, held, that the creditor transferee 
had acquired a good title to the property. The 
earlier attachment, whether it was subsisting or 
not, did not affect the title uf the transferee under 
-S. 64 (S. 276, C. P. C., 1882), as it was not the 
attachment under which the execution sale was 
held. lSr> Lawrence Jenkins.) Mina KuMAftt But 
Bejoy Singh. 44 Cal. 662 : 1 Pat. Ir. W.‘*426*: 
b L. W. 711: 62 M. L. 485 : 21 C. W. N. 586; 
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91 M. L, T. 344 ; 15 A. L. J. 382 : 96 C. L. J. 608 : 

11917) M. W. N, 473 : 44 L A. 172 : 

40 I. C. 242 : 19 Bom. L. R. 424 (P. C.) 

——S. 64 —EffcA of attachment — Insol- 
vency of jndgment dcbtor—Vesting of Property in 
Official 

An attachment of immoveable property in 
execution of a money decree followed by an order 
for sale does not t^nfer on the judgment-creditor 
any charge on the. land. An attachment prevents 
and avoids any private alienation, but does not 
invalidate an alienation by opeiation of law such 
as is effected by a vesting order in the Official 
Assignee of the insolvent. (Lord Parker,) Ka- 
QHUNATH Das V , Sundar Das Khetri. 42 Cal 72: 
18 C. W. N. 1058 : 1 L. W. 667 : 27 M. L, J. 150 : 

16 M. L. T. 363 : (1914) M. W N. 747 : 

16 Bom. L. R. 814 : 20 C. L. J. 556 : 
41 I. A. 261 : 24 I. C. 304 : 13 A L. J. 154 (P. C.) 

[Reversing 15 1. C. 288.] 

—-S. B^—Atiaohvient —Another decree- 

holder's application for execution—Sale under 
first decree set aside—Mortgage by iudgment- 
debtor—Effects 

A*s property was attached on 5—6—*12 in 
execution of B’s decree. C, another decree- 
holder applied for execution on 12—12—’13. 
The property was sold on 25—3—’13. On 
2—4—*13 A and B applied to have the sale set 
aside on the ground that B’s decree was satisfied 
out of Court. The application was disallowed 
but the sale was set aside on 24—5—’13 as the 
auction-purchaser failed to pay the purchase- 
money. On 26—5—13, A mortgaged the property 
to D. C attached it on 20—-6—’13 and it was sold 
to E who sold it on 12—2—*14 to F. D now sued 
to enforce the mortgage against E Held, thatihe 
mortgage could be enlorced against him. (Tudball 
and RafiquCt 77.) Bohra Bhupal v. Kundan 
Lal. 43 All, 399 : 19 A. L. J. 221 : 

60 I. C. 846 : 3 U. P. L. R. (All.) 25. 

-S. 64— Restoration of attachment — Sale 

during interval. 

Where property is attached before judgment 
and the order of attachment is set aside but the 
attachment is restored, the parties are restored to 
the position they occupied, when the properly 
was originally attached. A private sale of the 
property in the interval is void. (Stuart and 
Ryves, 77.) Gopal Prasad v. Kashinath, 

42 All 39 ; 52 I. C. 343 : 17 A. L J. 901 

-S. 64— Transfer voidable—Private sale of 

portion of attached property. 

If a portion of the property attached is sold 
privately by the judgment-debtor after attachment 
and the decree-holder cannot realise his decretal 
amount out of the portion left unsold be can under 
S. 64 proceed against the portions sold. (Rich¬ 
ards, C, 7. and Rafique, 7.) Bindeshri Pershad 
Chand V, GiRDHAR Das. 34 I. C. 91 (All). 

-Ss. 64 and Claims enforceable under 

the attachment—Right to rateable distribution — 
Liability of transferee pending attachment. 

Where an attachment has been levied on pro¬ 
perty in execution of a decree, then any attempt 
by the judgment'debtor to deal thereafter with 
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the property must be considered as contrary to 
the attachment and the transferee or mortgagee 
must be considered as taking the transfer or 
mortgage subject to all claims which could be 
made against the property attached which by tlie 
law are not confined to claims of creditors at¬ 
taching belore tlie transfer but will also include 
the claims of any other execution creditors who 
may apply for execution belore the assets are 
realised. Plaintiff attached certain properties of 
defendants 2 -10 before judgment and dclendants 
2—10 subsequently mortgaged the properties. 
There was a decree in lavour of the plaintiff 
against defendants 2—10. The Defendant No, 1 
filed another suit against defendants 2—-10 and ob¬ 
tained a money decree. In execution of his decree 
plaintiff sold the properties free from the mort¬ 
gage and brought the proceeds into court. Defen¬ 
dant No. 1 applied for rateable distribution of the 
money realised by the sale Held that 1st defen¬ 
dant was entitled to rateable distribution. Sub¬ 
sequent claims for rateable distribution are claims 
enforceable under the original attachment within 
the meaning of S. 64, C. P. Code. (Macleod C.7. 
and Coyajee, J.) Chunilal Devaji v. Karam 
Chand Shri Chand. 24 Bom. L R. 364 : 

69 1. C. 161: 46 B. 895 : 1922 Bom. 241. 

-Ss. 64 and 73— Transfer voidable — In- 

solvency, 

A attached in execuHon some property of B, 
who assigned his interest in the property to C on 
6th January 1896. In 1898 D obtained a 
decree against B who was adjudged an in¬ 
solvent in 1903. In 1904, D attached the 
same property. In 1907 A’s debt was paid and 
his attachment was removed. In 1910 C got an 
order for the removal of D’s attachment. Held 
that the assignment by B to C was not void as 
against D, that there were no assets realised for 
rateable distribution and D’s claim was not en¬ 
forceable either under S 64 or S. 73. \Scott, C.J., 
and Chandavarkar J.) Jetha Bhima and Co v. 
Lady Janbai. 37 Bom 138 : 17 I. C. 625 : 

14 Bom. L. R. 904. 

-S. 64, Expln. and 0. 21, R 48 (2j— Inter¬ 
pretation of. 

There is no conflict between S. 64 Expln. and 
O. 21, R. 48 (2) C. P. C (Chandaxarkar and 
Batchelor, 77.) Valchand Changan Lal 
Capt. S. R. Musson. 16 I. C. 640 : 

14 Bom. L. R 633, 

-S, 64— Rival attachments — Private 

transfer to satisfy one decree if void. 

A property was attached in execution of two 
decrees by two decree-holders, the second, praying 
for rateable distribution. The first decree was 
satisfied by a private sale deed of the same pro¬ 
perty to the decree-holder. It was certified to the 
Court. Held the private alienation was void as 
the property was attached by the second decree- 
holder. (< handavaikar and Batchelor, JJ>) Bibi 
Miah Khan v. Gulab Chand 12 I. C. 928 : 

13 Bom L. R. 1189. 

-S. 64— Grounds to avoid private 

transfer. 

To make a private transfer or delivery void 
under S. 64, as against a claim for rateable dis. 
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tribution of assets the claim must be existing 
when the private tiansier is made. The expression 
“claims enforceable under the attachment*’ in S.61 
apart from the explanation refers to a claim in 
existence as such on the date of alienation* A pri¬ 
vate transfer contrary to an attachment is under 
S. 64 not absolutely void but void only as against 
claims enforceable under the attachment. kMoo- 

kerjee, A. C. J. and Fletcher^ 7.) Barendra Nath 

Mitter vy Martin Co, 62 I. C, 167 : 

33 C. Ilf 7 • 

S. 64 and 0. 21. R* Attachment 
when effective* 

The attachment referred to in S. 64 means one 
made in the manner prescribed in O. 21, K. 5^1 
and published as there prescribed. The words 

in S 276 of the old Code of 1882 which have been 
omitted from the present S 64 are not material 
and have been omitted as being surplus, (Wood- 
roffe and Mookerjee, JJ.) Simriklal Bhakad v. 
Radharaman Kalidaha. 39 I.C. 867. 

_S, 64 and 0. 21, Rn 64 and HQ—Transfer 

voidable — Locus standi for application under 

0.21,/?. 89. . . r oil 

The effect of S, 64 is not to invalidate lor all 

purposes the alienation of the property by the 

judgment-debtor, after it has been attached. The 

transteree of property from the judgment-debtor 

after attachment can make an application under 

R, 89 to cancel the sale. (Mookerjee and Cuming^ 

ji.l Gosta Behari V , Sankar Nath. 

36 I. C. 610: 26 C. L. J. 127. 

__S. Q^Scope of"Antecede^it transactions. 

S, 64 is meant for the protection of a creditor 
against transactions subsequent to attachment, 
but obligations touching the property attached 
incurred by the debtor prior to the attachment 
are not affected by the section. (Woodrofje and 
Richardson, JJ.) Madan Mohan Sarkar ^ 
BATi Mohan Poddar. 23 C. L. J. 116 : 

34 I. C 953 : 21 C. W. N. 158. 

_g. Right to avoid transfer—Trans¬ 
fer voidable—Right of decree-holder. 

S. 64 anus at preventing fraud on decree-hold¬ 
ers and to secure intact the rights of attaching 
creditors as well as creditors who have obtained 
decrees and are entitled to satisfaction out of the 
assets of the judgment-debtor (without further 
attachment!. It is therefore immaterial whether 
the plff. decree-holder who questions a 
under b. 64 obtained a deciee beiore or after the 
time when the transter of the property attached 
took place. A transfer by the judgment-debtor of 
his property which is under attachment is inoper¬ 
ative as against a judgment-creditor who obtains 
his decree after the transfer in question and seeks 
to attach the property iu execution of that dwee, 
(Holmwood and Imam, JJ .) Kali 
V, Kali Prasanna Majumdar. 33 I. c. 

S. 64 and 0. 21, R. Attachment when 

effective. ^ ^ 

An order of attachment of property under the 

C. P. C takes effect only from the date of its ac¬ 
tual promulgation under 0.2l,R. 54, C. 
and not from the date of the Court's order, (Roc, 
SiMRICK LAL BHAKAT V. RaDHARAM KALI- 

daha. 33 I. C. 276. 
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_S. Transfer — Voidable—Alienation 

while under attachment, 

A mortgage executed while the property is un¬ 
der an attachment in execution of a decree, is in¬ 
operative against the auction-purchaser ihough 
the decree-holder was not in any way prejudi- 
ci 5 lly aftected. 7 C. 109 : 29 C. 154 Rel. (Mookerjee 
and BeachcrofU -//•) Girija Nath Roy v, Upen- 

dra Nath Pal. 30 I. C. 241, 

• 

_s. Attachment does not create 

charge—Riehts of creditor. 

Aa attachment creates no charge on the attach- 
ed property and confers no tiile on the attaching 
creditor but it merely prevents a private aliena¬ 
tion oi the property. 25 C. 179; 42 C. 72 Rel. (Mar- 

tineau and Harrison, JJ.) Ram Bhaj 

R#m das. 3 Lab. 414 \ 720 • 

1923 Lab. 261. 

_S. Attachment—Property belonging 

to Gaddinashin—Mutation in the name of the 

shrine—Effect of. ^ 

Where property has stood m the name oi a 

Gaddinashin he cannot defeat an attachment of. 
the property by getting it mutated in the name ot 
the shrine. If satisfaction of the decree could 
not be obtained by sale of the property, the gad¬ 
dinashin could be arrested and imprisoned in exe¬ 
cution. (Chevis, /.) Firm of Gawx & Co. 

V. Ganga Nath. 4 L. L. J. 49 : 1922 Lab. 147. 

_S. 64— Temporary discontinuance of at¬ 
tachment does not affect decree-holder s rights. 

The temporary discontinuance of the attacn- 
ment does not affect the decree-holder’s 
31 A 367: 23 C, 820 Rel. 14 C. L ]. 476 Ref. S. 84. 
affects the legality of a transfer as only against 
claims enforceable undei an attachment. , C. 
p. C. foil. A decree-holder having no claim en- 
torceable under the attachment cannot obtain 
any benebt from S. 64. /.) Budhu 

BARKAT ram. 2 1“ J- 

_S. 64— Attachment—Private transfer is 

^’‘’a private transfer of rropeity under attach¬ 
ment is not absolutely void but is void o^y as 
against claims enforceable under attachmeu . 
[Leslie Jones and Wilberforce, JJ.) Nathu Mal w. 

Ganga Ram. 

_Ss. 64 and Right to rateable distribu¬ 
tion—Non-attaching creditors— Private “Ijenj*- 
tion by judgment-debtor — Attachment raised 

subsectuntly. oitRch- 

A private sale of property pending an attacn 

ment by a decree-holder which has 

been raised is valid as against a * 

I decree-holder who had applied for Rateable di 

• ment. 33 M L. J. 707 Foil. 

Rangi Ram v. Gangu. 491 C 134 . 6 P. B- 


S. QA—Effect of attachment. 


.. % 


An attachment of property does 
therein, but merely prohibits its transfer 
Din and he Rossignol, JJ.) Bhambol D=vt 
Narain Singh. 89 P. B. 1915 : 29 I. C. 

NAKAin a ^ ^ . g p ^ 
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—S. 64 and 0, 91, R. 67— Execution petition 
--Dismissal when attachment ocases. 

The default of the decree-holder contemplated 
by O. 21, R. 57 C, P. Code as a ground for dis¬ 
missal ot an execution application must be de¬ 
fault in the discuarge of some obligation laid on 
him by the Code or the rules fran ed under it. 
The omission of the decree-holder to attend the 
sale and his failure to bid at the sale does not 
constitate such default as covered by O 21, R. 57 
C. P, Code and where an application for execu¬ 
tion is dismissed on thatgroun l, it does not termi¬ 
nate the attachment. Under a mistaken impres¬ 
sion that an attachment of property had ceased 
by reason of dismissal of a prior execution 
application the decree-holder put in a fresh exe¬ 
cution application and the Court ordered him lo 
pay batta and file a schedule of the immoveaDle 
properties required to be attached. Owing to his 
default in furnishing the i.a'.d schedule the execu¬ 
tion application was dismissed, Held that the dis¬ 
missal of the execution was net one under O, 21, 
R 67, C. P. Code and that the attachment already 
subsisting on the property did not cease. (Old¬ 
field and Devadoss, JJ,) Venkateswarayyan v. 
Aswatha Narayanan. 45 M.L.J 315 : 

(1923) K. W. N. 599: 75 1. G. 491: 1923 Mad. 703. 

-S. 64— Applicability-Prohibitory order 

restraining payee of pro-note —Not an attach 
tnenL 

A prohibitory order restraining the payee of 
of a promissory note from receiving the money 
under it, has not the effect of an attachment. 
Such an attachment is invalid and S. 64 C. P. 
Code does not apply [Phillips and Devadoss^ J/,) 

SUBRAMANlA AIYaR V. ChOKKALINGA MUDALIAR. 

46 Mad. 415 : 17 L. W. 314 : 44 M. L.J. 206 : 
72 I.C. 189 : (1923) M.W.N. 91: {1923j Mad. 317 (2) 

-S. Q^--Atfachment—Private sale — Ag^'ee- 

ment by decree-holder to exonerate property sold 
— Assignee of decree with knowledge of agreement 
is bound by it. 

A decree-holder after attaching certain items 
of property entered into an agreement for consi¬ 
deration with a private purchaser of a particular 
item that he would not bring to sale that item of 
property. Subsequently an assignee of the de¬ 
cree with knowledge of the aforesaid agreement 
sought to bring the property alienated to sale in 
execution. Held that the prohibition against alie¬ 
nation after an attachment was one for the bene¬ 
fit of the decree-holder which he could waive and 
that an assignee from him with knowledge of 
such waiver stood in the same position as nis as¬ 
signor and could not execute the decree against 
the property alienated. (Krishnan and Venkatasub- 
ba Rao, JJ.) Nandigam Gangayya v. Madupalli 

Vencataramayya. 16 L. W. 988 : 

31 M. L T. [H. C.) 423 : 

(1923) M. W. N. 61 : 72 I. C. 839 : 

44 M. I. J. 80 : 1923 M. 230. 

_S. 64and0. 21. B. QZ’-Attachment of 

debt — Claim—Order allowing claim—buit by de¬ 
feated decree-holder and decree in his favour— 
Effect of decree—Revivor of attachment 

The release from attachment on a claim being 
allowed is only provisional, and is subject to the | 
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result of a suit which is brought under O. 21, R. 63 
of the Civ. Fro. Code ; if the suit succeeds the 
. attachment is revived from the beginning against 
I all parties to the suit whether or not they were 
parties to the claim proceedings. (Krishnan and 
Odgers, JJ.) ANthaya Hegade v. Manjaiya 
Shetty 

41 M. L. J. 393 ; 45 Mad 84 : 14 X.. W 371 : 
69 I.C. 642 : H921) M. W- N 642 ; 1922 M. 176. 

-S. 64. 0. 21, R 63— Decree cheating a 

mortgage during a subsisting attachmenf -Not 
void against attaching decree-holder. 

Where pending an attachment of A’s pro; erties 
by C, Certain disputes between A and 13 were 
referred to arbitration and a decree was passed 
in terms of the award whereby a mortgage charge 
in favour of B for 2 lacs of rupees was created, 
held^ that the decree which embodied the award 
was not a private transfer within S. 64 of the 
Code. (Oldfield and Ramesam, JJ.) Narayana 
Iyer v. Biyari Bivi. 14 L. W. 624 : 

41 M. L. J. 567 : (1921) M. W. N. 808 : 
68 I. C. 673 : 4*) Mad. 103 : 1922 Mad. 221. 

-Ss, 64 and 65— Attachment before judg¬ 
ment—Subsequent sale of proper ty in execution of 
another decree—Application for sale by person 
who attached before judgment. 

The property in suit was attached before judg¬ 
ment by the plffs. in two suits. Both the suits 
were decreed but the decree-holder in one suit 
sold the property in execution and purchased it. 
Held^ that the ownership of the property passed 
at the moment the sale was knocked down lo him 
and the judgment-debtor retained no interest in 
it which could be attached or sold thereafter, at 
the instance of the decree-holder in the other suit. 
(Spenetr and Bakewell, Jj.) Venkataswamj 
! Naidu v^ Gurdswami Iyer. 38 M. L. J. 441 : 

55 I. C. 626 : 11 L. W. 349. 

-S. 64 and 0. 21, R. 54 (1) and (2)— Attach- 

meni when effectif’e — Notification under O. 21, 

R. 55 i2)—Transfer by judgment-debtor^ effect on. 

An attachment operate*? as a valid prohibition 
against the alienation of the attached property 
only from ihe date on which the necessary pro¬ 
clamation is made under O. 21, R, (2) of the 
C.P.C. 42 M. 365, 41 M. 151 , 39 l.C. 857. 39 I. C, 
562 relied on, 42 M. 1 dist (Abdur Rahim^ O- C, 

J , Oldfield and Seshagiri Aiyar, JJ.) Sinnappan 
V Arunachalam PiLLAi. 42 Mad. 844 , 

37 M. L. J. 375 : 10 L W. 391 ; 
(1919) M. W. N. 678 : 63 I. C 207 : 

26 M. L. X. 281 (F. B.). 

---S. 64 and 0. 21, E. 54 (2)— Attachment 

when effective—Prohibition against alienation — 
Bona fide purchaser. 

A judgment-debtor prohibited from making 
alienation must have an opportunity of knowing 
that he is prohibited, by a proclamation mention¬ 
ed in O. 21, R. 54 (2) and then only the attachment 
of his property is eftectual to prevent alienation. 

No question of bonafides arises under S. 64. C.P. 

C, {Phillips and Krishnan, JJ.) Yuna Rama- 
NAYA Kaduv. Boya Pedda BaSAPPA. 

42 Mad. 565 : 36 M L. J. 284; 

60 I. C. 261 : 26 M. I. X. 45. 



1243 


CIVIL digest; 1911—1023. 


1^44 


C. P. CODE (V OF 1908), S. 64. 

-S. 64 —Effect of attachment — Award 

pendirg attachment — Effect of—Decree — Sm/j- 

sequent purchase by attaching creditor- 

During the pendency of an attachment of a 
property of the judgment-debtor it was awarded 
to another person by arbitration. Held the award 
was not a private transfer under S. 64 of the C. P. 
C. as it only recognised a pre-existing title, and 
the attachment and the consequent execution sale 
only take effect subject to the award. (Spencer 
and Krishnan^ JJ.) Kasi Vishvanathan Chet- 
TiAR V. Ramaswami Nadar. 35 M. L. J. 441: 

24 M. L. T. 477 : 48 I. C. 123 : 

8 L. W. 582. 

-Ss. 64 and *lZ~Right to rateable dis¬ 
tribution—H on-attaching decree-holders—Private 
alienation—Right to avoid. 

Non-attaching decree-holders, who have appli¬ 
ed for rateable distribution of assets that may be 
realised by a sale to be held in pursuance of a 
subsisting attachment which has been raised by 
satistaction of the decree or otherwise, are not 
entitled to question a private alienation made 
during the continuance of such attachment. An 
alienation by means of which a decree in exe¬ 
cution of which the attachment was rnade, is 
satisfied, cannot be regarded as an alienation 
contrary to the attachment within S. 64 of the C. 
P. C. (Wallis, C, J., Ayling and Kumaraswami 

Sastriy JJ.) Annamalai Chettiar v. Palamalai 
Pillai. 41 M. 265: 22 M. L, 1. 461 : 

33 M. L. J. 707 : (19171 M. W. N. 882 : 
43 I. U. 539 : 7 L. W 298 (F, B.) 

-S. Execution sale — Claim suit — 
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not entitled to impeach the same. 36 M. 348 Fol. 
(Sadasiva Iyer and Hannay. JJ.) GoPALA 

Aiyar V. Rama Venkatasubba Iyer. 

26 I. C. 223 : 1 L. W. 977. 

-S. 64 and 0. 21, E. 57 and 0. 38, B. 1— 


Abandonment of aitackment. 

A re-attachment in execution ex Majori Cauiela 
of certain immoveable properties which had been 
attached before judgment, does not amount to an 
abandonment of the original attachment. 16 A, 
133, 23 A. 114, 20 W. R 133 dist. No fresh at¬ 
tachment is necessary where attachment before 
judgment has been obtained and the mere dis¬ 
missal of an execution petition does not cause the 
attachment before judgment to cease to exist, 18 
A, 49. dist. (Seshagiri Iyer and Kumaraswami 
Sastri, JJA Kosuri Suraparaju Vt Mandapaka 
Narasimham. 26 I. C. 81 : 1 L. W. 932. 

S. 64— Effect cf attachment—If creates 


attachment. 

Where a mortgagee whose rights bad been 

attached, assigned his rights to a third person 
and directed hi n to pay the consideration for the 
assignment to the attaching creditors and the 
assignee paid them off but not before the money 
in his hands was attached by the piff. Held, that 
the assignee was entitled to protect himself by 
paying prior creditors and such payment did not 
offend the provisions of S. 64 and the plff. was 


right in attaching creditor. 

A mere attachment of property creates no right 
or title in the attaching creditor. Where prior to 
a decree for maintenance, the property had been 
attached but was sold after the decree for main¬ 
tenance, held that the decree was binding cn the 
purchaser and created a charge on the estate. 15 
C. 202 ; 25 C. 179 P.C. Fol. (Tyabji and Spencer, 
JJ.) Krishna Patter v. Sinaponnu. 

25 I. C. 759 : 16 M. L. T. 551. 

S. Attachment before judgment 


Pendency of. 

Private alienation by a claimant though not 
strictly within the words of the section must be 
held to be subject to the result of the claim liti¬ 
gation. The section avoids private transfers 

contrary to ihe attachment though the alienation 
is made between the final decision in any claim 
proceedings and the subsequent suit thereon, A 
judgment-debtor who is not a party to claim pro¬ 
ceedings or to the subsequent litigation arising 
therefrom cannot be held to have been repre¬ 
sented by his decree-holder. When the right to 
attach certain property as the property of the 
judgment-debtor is admitted, a prior anachment 
in one suit does not affect a sale under a later 
attachment in another suit and the fact that the 
right to attach in the first suit is being questioned 
by a stranger does not make any difference. 
(Wallis, C J.and Napier, J.) Pethu ^lYARv. 
Sankaranarayan Pillai 40 Mad. 955 : 

32 M. L. J. 374 : (1917) M. W. N. 284 : 

6 L W. 519 : 38 I. C. 778 : 21 M L. T. 377. 

S. 64— Antecedent liability—Effect of 


Alienation pending, void — Non-oompHanoe with 
0. H8, R. 5, C, P. Code—Effect of. 

An alienation of property validly attached be¬ 
fore judgment is void under S. 64, C P. Code, 
But where the attachment before judgment is 
ultra vires and has been passed without comply¬ 
ing with the formalities prescribed by O. 38, 
R. 5, C, P. Code, the alienation is not void. 
(Kotwal, A. C.) Bansilal v. Sitaram. 

68 I. C. 188 : 1922 Nag, 238, 

S. 64 and 0. 21, E, bS—Attachmeni-- 


Revival of—Claim suit — Decree—Appeal 
On a decree being made in favour of the pIff. 
in a claim suit, the attachment was raised. But on 
appeal the decree was reversed and the claim 
dismissed. The decree-holder then applied for 
execution. After the raising of the attachment 
and before the decree en appeal the judgment- 
debtor alienated the property. Held that on the 
subsequent appIicati-'-n for execution the prior at¬ 
tachment was revived and the transfer was void 
as against the decree-holder. 14 M. L A. 543 : 20 
A. 421 : 35 B. 516 : 15 C. 771 : 25 A. 431 : 16 B, 91: 
28 M.50 ; 37 C. 796 Ref, (Drake Brockman,]. C.) 
Bhuria V, Bahram. 65 I. C 220: 

1922 Nag, 138. 

« 

Ss. 64 and Claim enforceable under 


attachment—Rateable distribution, 

S. 64 Expln. gives priority to claims under 
S. 73 C.P. Code only in connection with the at¬ 
tachment under wh^ch they are enforceable. If an 
attachment is withdrawn or ceases to exist there 
is no right to rateable distribution. S. 64 C.P. 
C. refers only to claims enforceable under the 
attachment effected prior to the alienation and 
not claims enforceable under the decree m exe* 
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cutioa of which the attachment was made. 
(Danieis, J.C, a.;<f Ualal^ AJ,C.) Sheikh AJa- 

HOHBD MUZAFFAR ALI V. bHAGWAXi PRASAD 

661.0. 648 : 8 O.L.J. 368. 

8^ 0. 21, K. 64 —Transfer pending 

— Attachment'—Mortgage subsequent to—Rights 
of purchaset s^ 

If alter a complete and valid attachment is 
made by an order passed under O. 21, K. 54 
C.P,Ci a moitgage la effected of the properties in 
dispute by the judgment-debtor, the mortgage 
cannot prevail over me rights acquired by pur¬ 
chasers at the sale of such property effected in 
pursuance of the attachment. (:stuart and Kan- 
haiya LaU AJ.Cs ) Bishambhar Nath v. Ghir- 
DHARI Lal. O.C. 18 : 7 O.L.J. 1: 

65 I.C. 481 : 2 tJ.F.L.K. (J. C.J 46. 

—"S. 64 and 0, 21. R. 64— l>ansjer pend¬ 
ing attachment — Decree-holder permitting alie¬ 
nation to be notified in proclamation — Estoppel, 

Attachment is not complete so as to render 
alienations effected during the attachment void 
against all claims enforceable thereunder, unless 
the attachment is duly intimated as under O. 2 i, 
R. 54. As between the decree-holder and auction- 
purchaser, want ot such notice may not be an irre¬ 
gularity but as between the decree-holder or 
auction-purchaser ou one side and an alienee on 
the other, different equities arise if the judgment- 
debtor is not, by order, prohibited from trans¬ 
ferring the property. Where a decree-holder 
allows an alienation during attachment to be noti¬ 
fied at the sale, he cannot afterwards question its 
validity. (Stuart and Kankaiya Lal, A.J,Cs ) 
Bhaswan Das v, Ahmed Jan. 36 I.C. 732 ; 

3 O.L.J. 422. 

-S. 64 and 0. 21, R. 54— Attachment 

when effective, 

A private alienation of property after an order 
for attachment which has not been effected, is 
valid unless proof is given that all the require¬ 
ments of O. 21, R. 64 C.P.C. have been com¬ 
plied with and the proclamations have been 
made. (Kanhaiya Lal, AJ.C,) Lalji v. Oanga 
Prasad. 26 I.C. 204 : 1 O.L.J 549. 

-S. 64 and 0. 21, Rr. 67 and 63^ Transfer 

pending attachment—Cessation of attachment on 
dismissal of execution petition—Transfer not in¬ 
valid. 

S. 64, C.P. Code, avoids an alienation ma^e 
which was made while an attachment remained 
subsisting and enforceable and not one which 
might have been enforced under an attachment 
which has since come to an end ; consequently 
where an attachment ceases to exist consequent 
oh -the dismissal of an execution application for 
default, a mortgage which was made pending such 
attachment cannot be impeached by the attaching 
creditor when he attaches the property on a fresh 
execution application (Miller, CJ and Foster, J ) 
Bhagwan Lal v Rajendra Prasad Sahi. 

4 Pat. L.T. 409 : 1923 F 664. 

- B. Execution sale—Pending attach- 

me^nt-^Execuiion sate atnder—Subsequent attach- 


C. P. CODE (V OF 1908), S. 66. 

II property is sold in execution of a decree, it 
cannot be sold again at the instance of another 
decree-holder who may have attached it before 
the attachment effected by the decree-holder 
under whose decree it is actually sold. When a 
judicial sale takes place, all previous attachments 
effected on the properly fall to the ground. 
(Couits, /.) Abdul Hakim v UlfatKulsum. 

66 I, C. 668 : 2 U.P.L.R, {Pat) 106, 

^-Ss. 64 and 0 21, R. Attachment of 

decree Dismissal of execution application for dC’ 
fault—Eften on attachment-Rights oj transferee. 
Where a decree-holder attaches a decree in 
execution, the proceedings under the decree 
which was attached remain in force notwithstand¬ 
ing an improper dismissal of the original exe¬ 
cution proceeding. So long as the attachment 
remained in force, any dealing by the original 
decree-holder or any transfer or delivery of pro¬ 
perty comprised in ttie decree attached, is void as 
against the claims enforceable under the attach- 
menl. (Miller, C.J, and Munich, J.) Syed Muham¬ 
mad Amirul Hasan v. Mussammat WAzik 
B*BI. 48 I.C. 786 : 1918 Pat. 353. 

—-S. 64- Objection to attachment—Occu¬ 

pancy holding— Non-iransferable—Execution sale 
of—Es toppel. 

A judgmert-debtor consented to the attachment 
of an occupancy holding of his pending the hear¬ 
ing of an application to set aside an ex parte decree 
and subsequently cn the decree being conhrmed 
he objected to the sale oii the ground of non¬ 
transferability of the holding without the land¬ 
lord’s consent. Held, the attachment by consent 
did not estop the judgment-debtor from contend¬ 
ing that the property attached shall be maintained 
intact, for the benefit of any possible purchaser 
and the consent meant only that he accepted the 
limitation on alienation. (Roe and Jwala Pra¬ 
sad, JJ.) BOCHAI MaHTON V. ISRI JAJI. 

47 I.C. 29 : 5 Pat. L.W. 186. 

-“S, 64 and 0. 21, R. 64 (2)— Transfer void¬ 
able—Put chaser's rights. 

Purchase made during pendency of an attach¬ 
ment is void and the purchaser does not obtain 
even a lien on the property even to the extent of 
the purchase money. (Sharfuddin and Roe, JJ.) 
Ramkhelaw'an Singh v. Sunder Raut. 

' 34 I.C. 34. 

-Ss. 64 and Right to rateable distri¬ 
bution. 

Where a judgment-debtor’s property was attach¬ 
ed in execution and another decree holder applied 
for attachment of the same property but the judg¬ 
ment-debtor paid the amount uf the first decree- 
holder into Court and sold the property to a third 
person, held, that the deposit in Court was '* as¬ 
sets" and that the second decree-hold'*r was en¬ 
titled to rateable distrioution and the transfer of 
prop rtv was void as against his share. 
(Parlett, J.) Mg. Hyin Ba v. Mg Pe Uxkin, 

26 I.C. 264: 8 Due l.T. 14 

g. 35 -Title of purchaser, when-accrues 
—Liability to Govt, revenue. 

' Where a mortgagee purchases the mortgaged 
-property in execution of a decree ou the mort- 


1247 


1248 


CIVIL DIGEST, 1911—1923. 


c. P. CODE (V OF 1908), S. 65. 

gage, the property becomes his in fact and in 
law from the date o( the sale and if between the 
date oi the sale and the date of the confirmation 
thereof, there had been accretions to the pro¬ 
perty, the accretions would belong to him and 
any obligations which arose in tne said period 
would also be transferred to him. It therefore 
the property is sold for arrears of revenue accru¬ 
ing between the two dates the execution purchas¬ 
er will lose it completely and cannot even en¬ 
force his mortgage right against the purchaser at 
the revenue sale {Lord Shaw.) Bhawani Kumar 
V Mathura Prasad Singh. 4^ Cal. 89 : 

39 l.A, 228 : 16 C W-N. 985 : 23 M.L.J 311 : 

12 M.L T. 352 : (I9l2j M.W.N. 244 : 
14 Bom, LR. 1046 : 16 I.C, 210 : 

16 C.L.J. 606. (P.C.). 

-S. Q^—Aitction pufchaser—Rent decree 

—Liability of^ for rent after sale. 

The auction purchaser in execution of a rent 
decree and not the judgment-debtor is liable for 
rents accruing between the date of the sale and 
its confirmation, as under S. 65 of C.P.C. the 
title of the former dates irom the date of the sale, 
(Jenkins^ CJ.^ and Roy^ /,) Bejoy Chand v. 

Shashi Bhushan. I.C. 101 : 

18C W.N. 136. 

- Accrual of title—Right to mesne 

profits. r t_ • 

The right of an auction-purcha er of a share \n 

a village to mesne profits dates from the date ct 

sale and not from the date of mutation of names 

in the Revenue Register. (LindsayJ.C ) Hashmat 

Ali V. Mahewa Estate. 45 LC. 248 : 5 O.L.J Sl. 

_S. 65 and 0. 21, R. Q^Sale certificate— 

Not obtained after confirmation — Effect. 

Failure to obtain the sale certificate from Court 
does not vitiate title of the auction-purchaser, 
[Stuart, /. C.) Sanwal Singh v, Prag Dutt. 

25 I.C. 8. 

-S. 66. 

Applicability. 

Benami. 

Co-Mortgagees. 

Estoppel. 

Guardian. 

Joint Decree-bolders. 

Manager of Joint Hindu Family. 

Not Retrospective. 

Object of. 

Flea of. 

Possession. 

Principal and Ai^ent, 

Representatives. 

Scope of. 

Specific Performance. 

Suit for declaration. 

Third parties. 

Applicability of. 

--—S. 6B—Appluabtlity of. 

Where out of two joint mortgages, one alone 
sued making the other pro forma defendant, and 
obtained a decree in execution of which he 
purchased the property in bis own name, and 
the question arose whether the other joint mort¬ 
gagee can claim a share of the property pur chased* 


C. P. CODE (V OF 1908), S. 66—-Applicability. 

Held that S. 66 of the C, P. Code does not 
apply and he is not eniiiled to claim a share. 

29 All 557 and 37 All. 545 P. C. Uist. [Gokul 
Prasad, J.) Makhan Lal v. Badri Prasad. * 

1923 A. 405. 

* 

-S. 66— Applicability—Suit against bena- 

midar—Old Code and new. 

A suit against a benamidar purchaser at a court 
auction sale is not maintainable by the real 
owner under S. 66, C. P. C, (1908j but such suit 
was not barred under S. 317 C. P, C. (1882). A 
cause of action against the benamidar which 
arose under the old Code 1882 is not affected by 
the new. (Teunon and Greaves, JJ.) Promotho 
Nath Pal v, Sourav v. Dasi. 

50 I. C. 335 : 23 C. W. N. 604. 

-S. Applicability of-Fictitious exe¬ 
cution sale. 

S. 317 of the C. P. C 1882 has in view a real 
sale in execution of a real decree in areal suit and 
does not bar a suit by a party to the proceedings 
for possession of property purchased in a facti¬ 
tious sale held in execution of a fictitious decree, 
(Mookerjee and Beachcroft, JJ.) Akhil Prodhan 

V. Manmathanath Kar. 

18 C. L. J, 616 : 18 C. W. N. 1331; 

27 I. C. 230 : 22 I. C. 86. 

-S, 6Q—Applicability of—Public De¬ 
mands Recovery Act (I of 1895), S. 19 v2/. 

The provisions of S. 66 barring a suit against 
a certified benami purchaser at gan execution sale 
apply to the case of a purchaser at a sale in 
enforcement and execution of certificate under 
S. 19 (2) of the Public Demands Recovery Act. 
iCarnduff and Chapman, JJ ) Bknga Chandra 
Nandi v. Tara Kinkar Pal. 16 C.W.N. 973 : 

15 I. C. 291 : 16 C. L. J. 412. 

-S. 66— Applicability of — 7 'wo persons 

claiming under a Benami purchase. 

Where at an auction, a person purchased pro¬ 
perty in the name of one and it was alleged by 
another that it was in trust for him. a suit be¬ 
tween these two claimants is not within the pro¬ 
hibition contemplated by S. 66. (Ayling and 
Napier, JJ ) Ramaswami Aiyar v. Venkappaier. 

3 L. W. 233 : 33 I. C. 1000 : 
(1916) IM. W.N. 184. 

-S. QQ—Applicability of—Agreement with 

auction-purchaser—Specific performance of con¬ 
tract—No bar. 

A suit claiming specific performance 
agreement to sell made by a purchaser, cannot he 
described as a suit brought on the ground t^ 
the purchase was made on behalf of the plaintiff 
i. e.. benami. The purchase is rnade on behalf of 
the purchaser with whom ihe titli remains 
ihe plaintiff obtains specific performance of the 
contract. The object of the section appears to be 
to prevent the executing Court being led to believe 
that a peison who is not the purchaser is the pur¬ 
chaser. If the plaintiff proves the original con¬ 
tract and fails to prove the subsequent ontract^, 
he is entitled to fall back on the original contract, 
43 Mad. 643 P. C. at 649 and 42 Mad. 616 ret. 

(Batten. J. C.) AePVl-L4 8 haN v Jalam Singh. 

1928 Mag. ll (i^, 
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c. P. CODE (V OF 1908), 8. 66—Applicability, 

~7~ M—~ApplicabilHy of—Beitami purchase 

of fraction of property. 

The section applies whether the ostensible 
purchaser at an auction sate purchases the whole 
or part oC the property sold, {fdacnair, A.J.C.) 
Govind Singh v. Mungaqi. 67 I C. 684. 

Benami. 

■■■■■■■■■ ‘S. %^~-Benami—Auction pt4rchase—Suit 
by real purchaser against transferee^Transfer 
made before but suit brought after the new Code 
—Effect. 

Where an auction-purchase was made by A 
benami in the name of B who subsequently trans¬ 
ferred it to C and aft''r ihe new Act came into 
force A sued C for possession on the ground thai 
both the auction-purchase and the transfer to C 
were benami for himself, held, that S. 66 of the 
new Code applied and that the suit was ba'red 
(Mearsy C J. and KnoXy 7.) Abdul Jalil Khan 
V. Ubedullah, 43 All. 416 : 

62 I. C. 725 : 19 A. L J. 227. 

-S. BQ—Benamidar—~Purcl:ase at Court 

sale—Suit for possession—Defendant plead¬ 

ing that plaintiff is benamidar — Plainttff*s 
right — Fraud. 

A plaintiff, a purchaser, at a court sale is not 
entitled to recover the property from the defen¬ 
dant of whom he was found lo be the benamidar 
and the benami transaction was found to be free 
fro n fraud. (Btnson and Hayward, 77.) Tanji 
Dagade %k ShankeR Sakharam. 

36 Bom. 116 : 12 1. C. 564 : 

13 Bom. L. K. 1002. 

-S. 66 —Benamidar —Benamidar not 

claiming the property—Effect of. 

S. 66 C. P. Code has no apptica'ion in a case 
where the benamidar himself does not claim 
under the sale certificate. {Walmsley and Suhra- 
wardyy 77.) Saradindu Chakravarthy v. Gosta 
Beharl 37 c. L. J. 403 : 27 C. W. N. 208 : 

76 I. C. 196 : 1923 Cal 302. 

-S. -Benami — Certified purchaser — 

Possession with real purchase. 

S. 66 of the C. P. C. should not be restricted to 
benami purchases made by or on behalf of judg¬ 
ment-debtors, 12 B. L, R. 3l7 : 22 C, L. J. 408 
ref. The failure of the alleged benamidar of the 
certified purchaser to assert his rights against the 
real purchaser during the latter’s possession after 
the auction purchase cannot be regarded as a 
waiver or transfer of the right. 11 Mad. 234 not 
foil. 23 All. 175 foil. {Teunon and Newbonld, 
77.) Harish Chandra Guha v. Nripendra 

Kumar Chuckravarti- 

69 1. C. 719 : 24 C. W. N. 1024. 

-S. 66— Benami. 

A suit is not barred by S. 66 of the C. P. C. 
unless plaintiff is one who claims to be a benefi¬ 
cial owner or bis representative and the defen¬ 
dant na.ust be the certified purchaser or some one 
blaiming through him. The section bas to be 
dOBstrued strictly and not extended beyond its 
-express terms. {ShadiLaland Broadwayy JJ.) 

Hamid r, Mohambd Sharif. 

CM. I. V 2 Lah. L. 7. 3B8. 

VOL. 1—79 


C. P. CODE (V OF . 1908\ S. 66—Joint deoree- 
holders. 

- -S. 66 —-Jurisdiction of Civil 

Court. 

S, 66 does not avoid benami purchases or ren¬ 
der them illegal, but when such purchases are 
made at Court sales, it bars tiie legal remedies by 
which they can otherwise be enforced. The sec¬ 
tion does not bar a Civil Court from dealing 
with a cause of action based on a contract be¬ 
tween the parties on the equities arising out of the 
Contract. The Court is not ba'red from decreeing 
specific performance in the case where before an 
auction purchase a contract is made between the 
plaintiff and defendant that the property should 
be purchased by the defendant in his own name, 
and subsequent to the purchase the defeiidint 
should convey a certain share to the plaintiff. 
(Das, J.) Bikram Ahir v, Rajpatilal. 

62 I. C. 720: 1921 Pat. 21. 

Co mortgagees. 

-S. 66— Co-mortgagees—Purchase by one 

—Equity of redemption^ 

Of three co-mortgagees R. M. and G., G. pur¬ 
chased the equity of redemption. R brought a 
suit for sale of 2/3 of the property making M. a 
party pro forma and the Court decreed the suit 
but made no order to safeguard his interest, and 
M. brought a suit to recover half of the property 
purchased by R. in execution of his decree. Held. 
that the suit was maintaiaable and not barred 
under S, 66 C. P. C. (Sunder Lai. J.) Ram;as 
Das V. Mohan Lal. 25 1. C 735. 

Estoppel. 

-S 66 “ Estoppel — Benami purchaser 

attesting sale by true owner. 

If an auction purchaser aUowed a stranger to 
be in possession for a long time and even attested 
a sale deed executed by him to re-assure the pur¬ 
chaser. Held, that he was estopped from claim¬ 
ing the benefit of S. 317 of C. P. C. 1882, and if 
after such sale, the auction purchaser gets a sale 
certificate from the Court it is fraud. Per Sada- 
siva Iyer, 7. S. 317 of the Code, 1882, applies to 
suits against representatives and assigns from 
purchaser. Obiter: Though the section should be 
strictly construed the words of the section should 
be given effect to if they apply aptlv to the 
plaint. (Sundara Iyer and Sadasivay Iyer, JJ.) 
Kandaswamy V Rangaswami. 36 Mad. 664 ; 

23 M L. J. 301 : 16 1. C. 30 : 

12 M. I.. T. 211 : (1912) M. W. N. 882, 

Guardian. 

-S. 66 —Guardian —Purchase by—Fraud 

by manager of an infant. 

A manager guilty of fraud cannot take advan¬ 
tage of the section as against the ward. (Jenkins. 

C. J. and Chatterjee. J.) NoNi Gopal Basu v. 
Tare«h Chandra Ghosh. 

30 I. C. 212. 

Joint Decree Holders. 

-S, 66 —JoirA decree-holders — Co-decree- 

holder purchasing at execution sate — Rights of 

others. 

S 317 of the C. P. C. of 1882 (S. 66 of the new 
code) was designed to create some check on the 
practice of benami p'^rebases, in execution sales 
for benefit of judgment-debtors. The section in no 
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C.P. CODE (V OF 1908), S. 66—Joint decree- 
holders. 

way affects the title of persons otherwise bene¬ 
ficially interested in the purchase. 12 B. L. R. 

317 ref. Where out of several joint decree-holders 
one applied for the execution of the decree sub¬ 
ject to the rights of others and the properties put 
up for sale in puisuance thereof were purchased 
by him the pu)Chase enures to the benefit of all 
the decree-holders. The purchser could not retain 
the property as his exclusive property and perpe¬ 
trate a fraud against his co- decree-holders under 
cover of S.-317 of the C.P.C. of 1882. {Mr. Ameer 

Ah.) Gang Sahai v. Kesri. 

37 All. 545 : 42 I. A. 177 : 

19 C. W. N. 1175 : 18 M. L. T. 203 : 

29 M. L. J. 329 : 2 L. W. 837 : 13 A. L. J. 999 ; 

17 Bom. L. R. 998 : 22 C L. J. 508 : 

30 I. C. 265 . {191») M W. N. 713 (P. C.) 

[Affirming 32 All. 641 : 6 I.C. 364 t 7 A.L.J. 560.] 

-S. Joint decree-holdersSnii by the 

otbei — Maintainability* 

Two persons held a joint money-decree against 
the judgment-debtor whose property was put up 
for sale in execution. One of the decree-holders 
purchased it with permission oi the Court in 1902 
and was put in possession in 1903. In 1913 
the other decree-holder brought a suit claiming a 
share in the property, on the strengh of an oral ! 

agreement whereby the purchase was to be for j 
the benefit of both: Held* that the suit was barred | 
under S. 66 C, P. C. 29 A. 557, Dist (Piggott* J.) \ 
Salle v. Mohan Lal. 29 I. C. 447. 

[This is no longer law. See 30 I. C. 266 : 

37 All. 545 IP. C.) 

I 

IdCanager of Joint Hindu family' 

-S. 66 —Manager of Joint family—Purchase 

in the name of son-indaw—Claim of others. 

Wnere properties sold in execution of a j 
decree were purchased with the funds of the 
manager of a joint Hindu family in the name of 
his son-in law, S. 317 of the C. P. C. 1882 bars 
the claim ot the members of the joint Hindu 
family to the properties as being really joint 
family acquisitions. {Lord Buckmaster) Suraj 
Narain V. Ratan Lal. 

40 All 169 : 21 C. W. N. 1065 : 

20 0 . C. 211 : 2 Pat. L. W. 160 : 
33 M. L. J. 180 : 15 A. L. J. 684 : 

19 Bom. L. R. 737 : 22 M. L. T. 121 ; 

26 C. L J. 267 : 6. L. W. 509 . 

(1917J M. W. N. 477 : 40 I. C. 988 ■ 
4 0. L J. 762 : 44 I. A. 201 ^P. C.) 

ISec also 36 All. 80: 18 !• C. 30 : 40 I. A. 40 : 

16 0. C. 129]. 

-S 66 —Manager of joint Hindu family — 

Benami-pufchase by—Suit by other members for 
a share —C. P, Code of 1882, S. 317. 

In execution of a decree obtained by A the 
manager of a joint Hindu family, with the aid 
of joint family funds purchased the property of the 
judgment debtor himself benami in the name of 
B. a stranger without obtaining leave of the Court 
to bid. In a suit for partition by A's son against 
the other members of the family and B. Held that 
S. 66. C.P.C. was no bar lo the plaintiff's claim to 
a partition of the property purchs^sed in the name 


C. P. CODE tv OF 1908), S. 66—Not retrospective. 

ot B. on the ground that B was only a benainidar 
for A and that the property was joint family pro¬ 
perty. The purchase was not one made on behalf 
of the plaintiff within the meaning of S. 66 (1), C. 

P. Code. 6 M. 135 : 9 M. L. J. 298 :20 M. 349: 40 
A. 159 Ref. (Schwabe C. /. and Coutts Trotter* /,) 
Nataraja Mudaliar I?. Ramaswami Mudaliar. 

43 M. L. J 363 ; (1922) M. W. N. 584 : 

16 L. W. 368 : 73 I. C. 479 : 46 M. 856 : 

1922 Mad. 48L 

-S. 66 —Manager of joint Hindu family, 

S. 66 has no application to cases where the 
manager of a Hindu lamily or a ^enant in common 
purchases with funds belonging to the joint family 
or to all the tenants in common. {Ahdur Rahim 
and Snndara Aiyar* //.) Gopalswami Vastad v, 
Govindaswami Vastad. 

17 I.C. 434 : (1912) M. W. N. 1071* 

-S. 66— Manager o t Joint Hindu family — 

Rights of members. 

When a suit is between one member of a joint 
Hindu family^nd another the above section is 
not applicable but it is applicable when the suit is 
between the separated members of a joint Hindu 
family, though at the time of this separation cei- 
tain property of the family was not in fact divided. 
(Lindsay* J C.) Ramadhun v, Bisheshar Dayal, 

37 I. C. Ill : 3 0. L J. 608. 

Not Retrospective. 

-S. 66 —Not retrospective—Execution sale 

under the old code. 

S. 66 C. P. Code has no restrospective operation 
and does avail an execution purchaser whose title 
was perfected under the Code of 1882, 47 C. 1108 
Ret. (Mookerjee and Chotzner* JJ.) Promode 
Kumar Roy v* Madan Mohan Saha. 

70 I. C, 555 : 36 C. L. J. 396 : 
27 C. W. N. 306 : 1923 CaL228. 

-S. 66— retrospective — Difference be- 

tween old code and new—Title of purchser 
under old code—Not affected by new Code. 

S. 66 does not apply co an execution purchaser 
whose title was perfected when S. 317 C.P, Ci 
(1882) was in force. Hence a real purchaser at 
an auction sale held in 1903 can sue for a decla¬ 
ration of his title by purchase at a time when the 
code of 1908 is in force against an assignee 
of a certified purchaser though not against the 
certified purchaser himself. Both S. 317 of the 
Code of 1882 and S. 66 of the Code of 1908 place a 
limitation upon the title of purchaser: only S. 66 
widens the feUer placed upon the title of the 
purchaser by S 317. S, 66 improves the position of 
ihe certified purchaser, and, confers upon him a 
power of alienation he would not otherwise enjoy 
and under this section the certified purchaser is 
enabled to confer a good title on the tiansferee 
because the real owner is debarred from impeach¬ 
ing the title not only of the certified purchaser but ^ 
also of the person deriving title from him. The 
wider restriction embodied in S. 66 of the Code of 
1908 does not apply where the title accrued 
under the old code. (Mookerjee* Fletcher and 
Richardson* JJ,) Promotha Nath v, Sarav Dasi. 

24 C. W. N. 1011: 81 C. I. J. 463 : 

58 I. C. 327 : 47 C. 1103 
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Object of. 

-So 66 —Object of. 

The object of S* 66 ot C, P, C. is to put an end 
to purchases at court auction by one person in 
name of another and the distinction between a 
purchase on behalf of another and a purchase 
coupled with an undertaking t) sell to another at 
the price of purchase is somewhat narrow. 
(PiSCUWM/C<I7V.) Ramanthai Vadivelu V, Pekia 
MANIKA. 48 Mad. 643 : 47 I A 108 

89 M. L. J. 11 : 28 M. L. T. 13 : 12 L W. 1 

56 I. C. 395 (1920J M. W, N. 389 
24 C. W. N. 699 ; 18 A. L. J. 584 
2 U. P. L. R. (P: C ) 90 (P. C.) 

Plea of. 

--S. 66— Pica of bar of suit — May be raised 

at any stage. 

The plea of legal prohibition of any particular 
suit, as lor example prohibition under S. 66 of the 
C.P,C. may be put lorward and given effect to at 
any stage ot the suit, even in appeal for the first 
time. {Lindsay, J. C.) Ramadhin v. Bishesher 
DaYAL. 37 I. C 111 : 3 0. L. J. 608 : 

Possession. 

- -S. 66— Possession — Stdtfor, against pur¬ 
chaser's heirs. 

Where B's widow purchased in Court auction 
from out of B’s estate, a house in the name of C. 
and enjoyed it till her death and C during her 
life time never laid any claim thereto ; held that a 
suit by B*s heir against C's heir after the dea^h of 
B*3 widow for possession of the house is not 
covered by S. 66 of C. P, C. {Richards and 
Bannerji, JJ.) Narain v* Dqrga. 

35 All. 138 : 18 1. C, 246 : 11 A. L. J. 101. 

——S. 66— Possession—Suit Jor — Purchaser. 

A plaintiff, a purchaser at a Court sale is not en*- 
titled to recover the property from the defendant 
of whom he was found to be the benamidar and 
the benami-traosactioii was found to be free 
from fraud. {Beaman and Hayward^ JJ.) Tanji 
Dagade V. Shankar Sakharam. 

36 Bom. 116 : 12 £. C. 564 ; 13 Bom. L. R. 1002. 

--S, Possession — Saif — Purchaser's 

duty to enquire. 

S. 66 C.P.C. bars a suit against any person 
claiming title under a purchase certified by the 
Court on the ground that the purchase was made 
on behalf of the plaintiff or on behalf of some 
one through whom the plaintiff claimed. This ; 
section is clearly aimed at benami purchases in | 
execution sates. A real purchaser caSnot base ] 
a suit against benamidar on the fact of posses' 
sion. 23 Ail. 175 Appr., Dist and Foil. {Sharfud- 
din and Coxc/jJ.) Hanuman Bersad Thakur 
V. JADUNANDAN ThakvR. 43 Cal. 2o : 

29 1. C. 787 : 20 C. W. N. 147. 

——S. 66— Possession —Real owner—Suit 
against — Trust—Transfer of title. 

A Court auction-purchaser must be treated as 
the real purchaser for all purposes where the 
suit is brought against and not by him (or those 
claiming under him) excepting in the case provi- 
<ted for by S, 66 (2) C.P.C, Mere consent or mere 
permission to hold possession given after the 


C. P, CODE (V OF 1908), S. 66—RepreseutativeB. 

Transfer of Property Act cannot transfer title 
from one party to another and »he latter cannot 
sue. The auction purchaser is not a trustee for 
the real purcfiaser unless a trust has been created 
under S. 5 ot the Trust Act. {Sadasiva Iyer and 
Tyitbji^ JJ.) Kamkuddi v. Narenchand* 

(l«16) M W. N. 204 : 17 M. L. X. 168 : 

281. C 205 : 28 M. L J, 25L 

Principal and Agent, 

-S. 6Q -Principal and agent—Purchase 

at execution sale by agent with principal’s money 
—Suit by principal to recover properties — Main- 
tainability, 

S. 66 of the C. P. C, is no brr to a suit brought 
by the principal against the agent for the reco¬ 
very of properties purchased by the agent in his 
own name but with the principal’s money and 
for the principal’s benefit in a Court auction 
though withoul the knowledge of the principal, 19 
W. R. 356 P. C. and 37 All. 545 foil. 17 Mad. 282, 
and 18 Mad. 436 ref. If the plainttfi does not 
seek relict on the ground that the certified pur¬ 
chaser is a name lender but relies on a certain 
state of facts as establishing certain other kinds of 
legal relations between himself and the certified 
purchaser and entitling him to the property pur¬ 
chased he can rely on such ficts and circum¬ 
stances notwithstanding 6 66 of the C. P. C. 
{Sadasiva Aiyar and Napier, JJ.) Patrachariar 
V. Ramaswami Chettiar. 

(1919) M. W. N. 693 : 49 I. C. 734 : 

9 L. W. 276. 

Representatives. 

——-S, 66— Representatives—Benami pur* 

chaser—Actual purchaser — Defence. 

With the repeal of C. P. C., 1859 and C. P. C., 
1882 which contained the provision of a special 
pie* of a certified purchaser against the real pur* 
chaser, under sections 260 and 317 respectively, 
that plea is no longer av^ailable by way of defence 
after the code of 1908, and no one has a 
vested right in a particular form of procedure. 
(Sunday Lai, J.) Gaya Prasad v. LaReti Kuak. 

25 I. U. 821 ; 12 A. L. J. 1145. 

-S. 66— Representatives-—Applicability to, 

S. 66 C. P. C. is intended to bar the institution 
of a suit against the certified purchaser by the 
beneficial owner or one standing as successor-in¬ 
title of the beneficial owner. 29 A. 557, Dist. 11 M. 
234 ; 17 M. 282. not appr. {Knox, J.) Narain 
Dei V. Durga Dei 16 I. C. 489 : 10 A. L. J. 97. 

-S. 66—■ Representatives—'Mortgagees 

from leal purchaser. 

Mortgagee from the real purchaser is preclud¬ 
ed from bringing a suit for declaration that the 
purchase was benami on behalf of hia mortgagor. 
26 A. 82, Foil. {Stanley, J, C. and Banerji, J.) 
Sarju Parshad V Bindeshari Bakhsh Pal. 

33 All. 382; 9 I. C. 298 : 8 A. L. Z, 184. 

-S. Representatives—Section apUi* 

cable. 

The section is applicable to the cases of the 
persons claiming title under certified purchasers 
and not the real ones. {Beachcroft, J.) Basin v, 

INTIGERENESSA Blbl, gg I, C. 746 : 

24 C. W, N. 659. 
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c. P CODE \V OF 1903), S. 66—Representatives. | 

-S. 66— Representatives—Suit against 

private transferee of certified put chaser for con- 
firmaiion of possession, maintainability of, 

S. 6*1 of he New C. P, C. is more comprehen¬ 
sive than S 317 of the C. P. C. of 1882. 26 C 9^0; 
19 C. L. J. 330 ; 23 C. 699 foil. S. 317 of the C. P, 

C, 1882. is no bar to maintainability of a suit for 
confirmation of possCiSion of immoveable pro¬ 
perty against a private transferee of the certified 
purchaser as benamidar of the plaintiff (Shnrfud- 
din and Tennon, JJ.) Johan Buksh v. Mohammad 
Taslim. 32 1. C. 863 

-S. 66 — Representatives—Section not 

retrospective. 

Under ihe Old Code, S. 66 was only applicable 
to the certified purchaser but as it is now amend¬ 
ed, it applies also to persons standing in the 
shoes of the purchaser. The new Code does not 
affect rights vested in parties before its enactment, 
(Woodroffe and Richardson^ JJ,) AsrAD Ali v. 
BujrUs \Jeher Bibi. 29 I. C. 716. 

-S. 66— Representatives—^'Certified pur¬ 
chaser"—Meaning of. 

The term ‘^certified purchaser" in S. 66 does 
not include his successor in title i.c., a transferee 
from him. The judgment-debtor purchased his 
property sold in execution of a decree against 
himself obtained by third defendant in the name 
hrst defendant who sold it to second defendant. 
The plaintiff sued for declaration of title and 
confirmation of possession. The second defendant 
could plead that the plaintiff could not seek the 
assistance of the Court as the purchase was 
made to defraud his creditois which had been 
accomplished. (Mookerjec and Beachcrolt. JJ.) 

Nisakal Das v. Bai Ragi Samal. 

19 I. C. 909 : 19 C. L J. 330. 

--3. QQ—Representatives — Successor-in- 

titlc of purchaser—SiUt for declaration. 

S, 66 . C.P. C. applies to the successor-in-title of 
the certified purchaser. 31 Bom. 61 35 Bom. 342 
Ref, A suit is barred under S, 66 C. P, C. 
although one for a declaiatiori only. 23 Cal. 699 ; 
23 All. 175 foil. If the plahitiff was in adverse pos¬ 
session against the certified purchaser fe.r over 
12 years his claim for a declaratory decree was 
not liable to be rejected on the ground that he 
was a trespasser. (Roiwal,'A. J, C.) Laxman 2 ^. ] 
Govind. 55 I. C; 499: 16 N. L. R. 87. 

-S, ^Q—RepreseniaUves of purchase ^— 

Applicability to. 

S .66 C. P. C. applies only to suits against cer¬ 
tified purchasers. Hence in a suit by an heir of 
the certified purchaser to eject the defendant it is 
open (o defendant to set up her own title to show 
that the certified purchaser was a benainidar for 
her, {Drake Brookman^ /, C.| Hiralal v. 
Gopik*. 31 I C. 58 t 11 N. L. R» 130. 

-S. QQ-Representatives—Person claiming 

under ceriijied purchaser^ if within the section. 
The words ** certified purchaser’’ in S. 66 
includes.persons standing in the shoes of the 
Court purchaser. (Lyle and Ashworth, A. J, C.) 
Ashfaq Husain v, Syed Nazir Husain. 

28 0. C. 829 : 53 I C. 961: 6 0. L J 563. j 


C. P, CODE (V OF 1908\ S. 66—Specific perfor¬ 
mance. 

Scope of. 

-S, 6Q—Scope of—Retrospective effect. 

S. 65 operates retrospectively and a suit cannot 
be maintained against the transferee of a certified 
benawi purchaser though the transfer took place 
when the old Code of 1882 was in force. (Mears^ 
C. y. and Knox, J.) AbdUl Jalil Khan v. Ub- 
DULLAH Khan. 43 A. 416 62 I. C. 725 : 

19 All. L. J. 227. 

- S, eeScope of—Claim arising prior to 

sale. 

S, 66 applies only where the plaintiff’s 
claim is based on an auction purchaser and not 
where it is prior to and independent of the sale. 
(Roc and Jwala Prasad, JJ.) Ram Khelavan 
Pande V. Asgar Ali. 36 I. C. 681. 

Specific Performance* 

-S. 66— Specific perfo^niance — Agreement 

by purchaser at Cot^rt auction to convey property 
purchased—E nforccabiliiy. 

The object of S. 66 C. P. C. is to put an end to 
purchases by one person in the name of another. 
An agreement subsequent to a purchase is not 
affected by that section and is specifically enfr rce- 
able, 42 Mad. 6l6 (F. B ) appr, (Viscount Cave) 
Ramathai Vadivelu Mudaliar V, Peria 
Manicka Mudaliar. 

43 Mad. 643 : 47 I. A. 108 : 39 M. L. J. 11 : 
18 A. L, 7. 584 : 28 M. L. X 13 : 12 L, W. 1: 

24 C. W. N. 699 : (1920) M. W. N. 389 : 
56 I. C. 395 : 2 U. P. L. R. (P. C.) 90 (P, C.). 

-S, 66 Specific performance— Contract 

for sale. 

Where defendant after having bid for the 
property and paid the earnest money on his own 
account entered into an agreement with plaintiffs 
to buy the property for plaintiffs and himself 
jointly in certain shares and paid the balance in 
part out of money taken from the plaintiffs. Held, 
that the case was not covered by the second 
proviso to S. 66 of the C. P. C, but that the plain- 
t-ffs were entitled to sue the defendants for specific 
performance of the agreement. [Chatterjea and 
Newhould, JJ.) Baburam Mandal v, Dokhina 

SUNDARI NAMASUDRANI. 

54 I. C 726 : 24 C. W. N. 27. 

-S. 66— performance—Contract to 

sell properties purchased. 

S. 66 of the C. P. C. is no bar to a suit to 
enforce the specific performance of an agreement 
by the auction-purchaser subsequently to the 
auction purchase to convey the property purchased 
to the plaimiff even though the plaint alleged that 
the certified purchaser was a benamidar for the 
plaintiff. (Wallis, C. J., Ayling and Sadasiva 
Atyar, JJ,) Arutam Venkatappa v. Vavilala 
JALAYA. 42 Mad. 616 : 37 M. L. J. 98 : 

26 M. L. 1'. 46 : (1919) M. W. N. 358 : 
61 I. C. Ill :9 L W. 698 (F, B.). 

-S. 66—Specific performance—Benami 

purchase—Enforceability by real purchaser. 

A suit for execution of a sale deed and for 
recovery of possession on the ground that defend¬ 
ant’s father purchased the properties as benami* 
dar for the plaintiff falls within S. 66 C, P. C. and 
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C.P. CODE (V OF 1008),S. 66—Speolfio Performanoe. 
is barred. (San/iaran Nair and Oldfield, JJ.) 

SUBKAMANIAM PlLLAI V. GOPALAUAMA SUBKA- 
^■ANYA. 29 I. C. 138. 

66— Sf^ecific pcyfonnance — 
purchasersntI, if maintainable. 

A suit bv a judgment-debtor against an auction 
V^urchaser to enforce an agreement before the sale 
to recouvey the properties to the judgment-debtor 
is barred by S. 66, C. p. C. (Atkinson and Das, 
JJ,) Muneshwau Dutta 2-. Kailash Pati. 

60 1. C. 646. 

finit for Declaration. 

-S- 66 —Suit for declaration of henami 

nature of purchase does not lie. 

A suit by a son, who with his father constituted 
a joint Hindu family for a declaration that a Court 
auction-purchase in the name of his mother, 
made out of family funds, is benami* is not 
maintainable in view of S. 66 of the Code. 
(Tudhall and Snlaiman, JJ ) Baunath Das v. 
Bishen Devi. 19 A. L. J. 787 : 

3 V, P. L. R. (All.) 147 : 63 I, C. 676 : 

43 A. 711. 

-6^ 66 —Snil for declaration — Benami, 

purchase—Suit by real owner for declaration of 
title — Maintainability, 

S. 66 applies to suits tor declaration also and 
even where defendant has recognised plaintiff's , 
title. S. 66 of the C.P.C. (1908), is merely declara¬ 
tory of the real meaning of S. 317 of the Code of 
1882. 28 M. L. J. 251: 23 A. 34 : 175 : 31 B. 61 : 
foil. Per Srinivasa Aiyangar, J, Obiter, —5. 66 
of the C. f.C. is merely a regulation of procedure. 
It does not purport to take away or affect any 
right which the real owner had, but like the 
Limitation Acts prevents a particular person from 
bringing a suit against the certified purchaser on 
certain grounds. yCoutts Trotter and Srinivasa 
Iyengar, JJ ) Chidambaram Chettiar v, Subra- 
MANIA Iyer, (1916) 1 M. W. N 220 : 

32 1. C. 434 : 3 L. W. 86. 

--8. 66 —Suit for declaration — Maintain- 

abtlity, 

A suit for declaration that the purchase by 
certified purchaser is benami for olaintitt is barred 
by S. 66. \Stnart- A. J. C.) Sitara Begam v, 
Mohamad Ishaq Khan. 

32 I. C 365 : 2 0. L. J, 584. 

*--S. 66 —for declaration—Benami 

purchase—Real purchaser in possession — Declar¬ 
ator^ suit, 

Tne real purchaser in a benami sale who 
remains rn possession is not precluded by S. C6 
C. P C. from suing for declaration that be is the 
owner. (Ormond, /.) Myat Gale v. Santha. 

25 1. C 810 ; 7 L. B. R. 260. 

Third parties. 

—-S. 66 —Third parties—Suit by beneficiary 

against the benami coitficated purchaser, 

A Muhammadan having bought land at a court 
sale with his money in the name of one of his 
sons settled the same with a tenant who attorned 
to him and paid his heirs rent after his death. 
Held, in a suit brought by the heirs other than the 
certificated purchaser against the tenant for arrears 


C. P. CODE (V OF 1908). S. 07. 

of rent inakiug the certificated purchaser a pro 
forma delendant the latter supported him, 
that the suit was not barred by S. 66 of the C. P. 
C. (Chandhnri and Cuming, JJ,] Mahamaij 
Emartulla Sircar v. Mahammad Dihar Bux 
Sirdar. 64 I. C. 127 : 24 C. W. N. 61. 

7 S. 66— Third parties— Rival claimants 

from purchaser, 

S 317 of the Code does not apply to persons 
claiming through the certified purchaser. (Fletcher 
and Shamsnl Huda, JJ.) Joy Gobinda Chow- 

DHURY V, DeBENDRA NatH BOSE. 

46 I. C. 216. 

-S. —Third parties—Property mortga¬ 
ged by judgment-debtor—Sale in execution—Suit 
by mortgagee against the judgment-debtor and 
execution purchaser. 

In execution of a money-decree a decree-holder 
attached immoveable property of his judgment- 
debtor. The latter mortgaged it to the plaintiff to 
pay off the decree amount. The property was 
sold in execution. Plaintiff brought a suit on his 
mortgage against the judgment-debtor and the 
execution purchaser. Held, that the suit was not 
barred by S. 66, C. P. C. 37 A. 545, (P, C.) Kef. 
(Seshagiri lycr and Burn, JJ.) Mongola Swayi 
V. Viswanatha Santaso Singaro. 

34 I. C. 967 : 37 M. L. J. 686. 

S, 66 and 0. 21, Rr. 98 to lOZ—Third 
parties—Certified benami purchaser suing in 
ejectment^ 

A person who derives his fjtle from a judgment 
debtor and who has obstructed a certified benami 
purchaser at an execution sale in getting posses- 
Siam cannot be successfully sued :n ejectment by 
the certified benami purchaser, and S. 66 of the 
Code gives no such power of suing, being inappli¬ 
cable to the case of a purchaser seeking to oust 
another from possession. 34 M. 143, 22 Bom, 672, 
Dist. (Seshagiri Aiyar and Phillips, JJ.) Gulla- 
PALLl VENKaTARAMAYYA V. KOONAPRAjU VEN* 
KATAKAJU. 4 L. W. 609 ; 37 I. C. 497 : 

31 M L. J. 877. 

-S, Zt"-Sanclion of Commissioner to sale 

of agricultural land in execution — Unnecessary. 

The section re-enacts only the first paragraph 
of S, 327 of the old Code aEd has omitted the 
second paragraph. From the date when the Civil 
Procedure Code came into force, the sanction of 
the Commissioner of the Division is not required 
for the sale of agricultural land in execution of a 
decree for money. (Batchelor and Rao, JJ.) 
JusAL Tharia V. Morrison. 

19 I. C. 480 : 16 Bom I. R. 249- 

S. 67 — Act 1 of 1914— Sanction of Coni' 
misstoner to sale by Receiver of insolvent's agri* 
cultural lands. 

Where the Local Government has not issued 
rotificalion under S. 3 of Act I of 1914, that 
special rules under S 327 of ihe old C. P, Code 
were in force, the insolvent's land can be sold 
by the Receiver without the sanction of Commis¬ 
sioner. (Scoit-Smith^ J.) Fakir Muhammed v. 
Amir Chand. 66 I. C. 893 : 

3 Dab, L( J. 6. 
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__ -S, 67 — Money decree — Sale of an agricul¬ 
tural land-Sanciion of a Commissioner not 
necessary. 

Under the Code of Civil Procedure of 1908 
aanclion of a Divisional Commissioner is not 
necessary for an execution sale ot an agricultural 
landlin enforcement of a mone^i decree- (Shah Din 
and Scofi Smith, 7/.) Lala Kishore ChaND v, 
ISHAR Singh. 167 P L.R. 1913 : 123 P.W.R. 1913 

19 I, C. 479 : 89 P. R. 1913. 

—-^S. 68 and Sch, HI — Execution sale 

Ancestral property sold as non-ancestral property, 

whether can be set aside. 

Where with ihe knowledge of the judgrnent- 

debtor, ancestral property was sold by the Court 
in execution of a decree in the manner prescribed 
for the sale of non-ancestral property a subsequent 
suit by *he judgment-debtor to set aside the exe¬ 
cution sale on account of that irregularity is not 
maintainable. 28 A. 27H. 42 A 58 foil. (Piggott 
and Walsh, JJ,) Bhatelay Chunni Lal v. 
Chakkekpan. 44 A. 383 : 20 A. L. J. 281 : 

67 I. C. 934 : L. R. 3 A. 167 : 1922 All. 56. 

•S. Ancestral property—Sale of grove 

with houses, , - , u 

An ancestral grove with a house whiv^h has 

been assessed by Government can be sold in ex¬ 
ecution by the Collector only. (Tudball and 
Rafiaue, JJ.) Fatmatul Kubra 2 ;. Achchi 
Begam, 39 All. 33 : 21 I. C, 831: 

11 A. L. J. 1009' 
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•Ss. 69 and ^0—Collcctor-~Powers of. 

.« .■ 4 i .«!. 


The Collector must decide the best method of 
satislying tJie decree whether by management 
by the Collector himself or by sale or by letting. 
But he has not got the discretion to decide whe¬ 
ther the decree has been satisfied. (Chandavarkar 
and Batchelor, JJ.) Bhurchand Hanoraj Doshi 
V ViRA Champa Khachar. 37 Bom. 32 : 

17 I. C. 142 : 14 Bom. L. R. 787. 

S *10—Collector's powers. 

. « • i 1 ^ 


A Collector acting under the section is a 
Revenue Court and can pass order under S. 476 
Cr. P. C. [Knox, J ) Asharfilal v. Emperor. 

14 A. L. J. 1077 : 88 I.C. 419 : 

18 Cr. 1. J. 307. 

Ss, 70 and 71— Execution of decree 


Decree sent to Colleotor—Civil Courts, if can in- 
t€ 

Where a decree is sent to the Collector for ex¬ 
ecution, a Civil court cannot interfere in matters 
declared to be in the Collector’s jurisdiction, bat 
it is not deprived of its ordinary jurisdiction in 
regard to other matters because the decree has 
been sent to the Collector. (Prideanx, A, 7. C.) 
JANARDHAN GANESH 21. Kamchandra. 

46 I. C. 888. 

S. 'tO—Execution~~Ohjections to sale of 


——S. 68— Rules framed under R_ 17— Trans¬ 
fer of decrees for execulion. 

R. 17 of the Bombay High Court, which regu¬ 
lates the procedure to be followed when decrees 
are transferred lor execution, provides that if an 
application to set aside a sale is made to the Col¬ 
lector within the prescribed time, he shall refer 
the applicant to a Civil Court. In every piocla- 
mation for sale, it should be notified that a person 
wishing to set aside a sale under O. 21 C. P. 
Code, must apply to the Court and not to the 
Collector wiihin 30 days of the date of sale, and 

if an applicant still applies to the Collector, he 
should be referred to the Civil Court without a 
moment’s delay. (Macleod, C. 7. and Shah, J.) 
Shantmurti Devappa V. Narayana Rama- 
chandRA. Bom. 1132 ! 62 I. C. 221 : 

23 Bom. L. R. 476. 

_-Ss. 68 and 69— Agriculturist— Power of 

civil ^ourt to order temporary alienation, 

A civil Court can order the temporary aliena¬ 
tion of the land of an agricultural tribe in satis¬ 
faction of a money decree. [Scott Smith and 

Dundas, JJ .) Sain Ditta t;. Nur Ahmmd. 

74 I, C 194 : 4 Lah. L. J. 476. 

_ _-S. 68, Sch III, Paras. 1 Collector- 

Power of, to execute decree transferred. 

Where a decree is transferred under S. 68 of 
the Code to the Collector for execution, he may 
execute it under para. 1 of Sch. Ill to the Code 
only with respect to that property of the judg¬ 
ment-debtor or part thereof ordered to be sold or 
he may do so under para. 2 with respect of the 
whole of the judgment-debtor’s property avail¬ 
able. (Kotwal, A. J. C.) Gangaram ^^Ramgopal. 

vl C* d7v« 


property — Court, power of. to amend application 
Date of application. 

On objection being taken to sale of certain 
properties that the judgment-debtor has no pro¬ 
prietary title to them but only a right to collet^ 
and appropriate tbeir revenue the Court acted 
under S 70 and R 3 framed by U. P. Government 
and without waiting for the result of the petition 
to the Local Govt., the Court allowed the objec¬ 
tions and amended the decree-holder’s applica¬ 
tion of sale accordingly. It was held that the 
court acted rightly in not waiting for the result ot 
petition to the local Government and that the 
court had power to amend under rule 3 and the 
date of the application must be taken to be the 
date on which it was filed and not when it was 
amended. (Lindsay, f, C. and Stuart, A, /. C.) 

Sarfaraz Hussain v. Amarchand Pal. 

37 I. C. 78 : 3 0.1 J- o29. 

_B. 70 (2) and 0. 21, B. 12—Bombay Civil 

Circulars, Chap 11,Cl. 91 sub cl. 16- Decree trains- 
ferred to Collector—Civil Court's power alter 

Where a decree is transferred to the Collector 
for execution, a Civil Court cannot entertain an 
application under O. 21, R. 72 inasmuch as that 
power has been conferred on the Collector by 
Bombay Civil Circulars, Chap. II. Cl. 91, sub cl. 

16. (Shah and Martin. JJ.) Shrinivas Appah- 
ARYA JAGADEOAPPA KALA’PA. "AV 

46 1. C. 6’J : 20 Bom. L. B. 70S, 
S 70 (c) — Rules made under by Local 


Govt.—Finality of order confirming sale. 

The Local Govt, has power under S. 70, L. r. 
C. to confer upon the Collector all or any p t 

powers which a Civil Court ® 

the execution of a decree if its execution is not 
transferred to the Collector's Couit. If the Local 
Govt, makes such rules which give finality to an 
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order of Revenue Court and the Revnue Court 
confirms the sale of an ancestral property sold in 
execution of decree a suit to set aside the sale is 
not maintainable. (Tudhull and Rafiquc, JJ.) 
Farhat-un-nissa r>. Sundari Prasad. 

18 A. I. J. 124 ; 

64 I. C. 801 : 2 U. P. L. R. (H C.) 38. 


7 . ” Action of Collector — Adtninisira 

iive, 

o when acting under S. 72 of th( 

C.P. C. does not perform any judicial function. Ii 
he makes any representation under the section h< 
does so as an officer of the Court and it is withir 
the discretion of the Court to accept or decliiu 
to accept such representation. 9 Cal 290 (F B 
and 2i> P. R. i894 foil. (Shadi Lai, Le Rossignoi 
and Broadway, JJ.) Sardarni Datar Kaur v 
Ram Rattan. 1 Lah. 192 : 68 I.C. 603 

2 Lah L. J 333 (F. B ). 


S. 73 Attachment —> Iniervention of 
Collector—Power of Court 

The refusal ol the Collector to intervene was 
wrong and the executing Court erred in accepting 
the position taken oy the Collector. Though the 
land could not be sold in execution, the Court 
could act under S. 72. C. P. C. {Petman. 7.) Ram 
Rattan v. Datar Kaur, 52 l. c. 356. 


—— -S. 72 — Judgment-debtor member of agri¬ 
cultural tribe — Collector—Power to propose tem- 
porary alienation of judgment-debtor's land— 
Punjab Alienation of Land Act (XIII of 1900). 
S, 16 (1). 

A member of agricultural tribe was a judgment- 
debtor under a decree of Civil Court and his land 
was attached in execution. The executing Court 
asked the Collector to intervene. Held, that the 
Collector had under S. 72 of the C P. C. jurisdic¬ 
tion to mane a proposal for temporary alienalion 
of land notwithstanding the provision of S. 16 (1) 
of the Punjab Alienation of Land Act, {Maynard, 
F. C.) Saleh Mahomed tj, Mehar Sixgh, 

61 I. C. 399 : 1 P. R. (Rev.) 1919. 

“I 6* 72 Execution—Sale of Revenue Pay 

ing land~ Collector's sanction, if necessary. 

The sanction of the Revenue authorities is not 
necessary for the sale of revenue paying land, in 
execution of a decree. (Scott Smith, J.) Barkat 
Rai V. Misri Khan. 69 S, L.B, 1918 : 

46 I. 0. 864 : 143 P. W. R. 1918. 


Decree for sale of land—'Power 
of execution of Courts, 

Where a District judge, executing a decree for 
s^lo of land, orders its sale, he is not bound to 
accept the recommendation of a Sub-divisional 
Officer to the Collector to arrange to have the 
decree satisfied by a temporary alienation. (Scott 
Smith, J.) Gurandittamal v, J. Rustomji. 

9 P. L. R. 1915 : 

^ 27 I. C. 630 : 34 P. W. K. 1916. 

- 8 . 78 . 
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Appeal. 

Applicability. 

Application for execution. 

AMeti. 

Attachment. 

Oismiisal of execution application. 


C. P. CODE (V OF 1908), S. 73—Applicability. 

Enquiry into rival claims. 

Erroneous distribution. 

Fund in Court. 

Liquidation. 

Mortgage decree. 

Priority, 

Revision. 

Right to rateable distribution. 

Rival decree-holders 
Sale in execution. 

Same judgment-debtor. 

Suit for money, 


Appeal. 

-Ss. 73 and 104-Appeal. 

No appeal lies from an order passed under 
S. 73. {Sa/iharan Xair and Ayl/ng, JJ.) Punga- 
LUK Chennamma V. The Minor Raja of Kakve- 
TINAGAR. 23 I. C. 422 : 1 L, W. 234, 

S. 73 —Appeal and revision. 

An application for rateable distribution is 
maintainable when the sale is going on. as it has 
Deen made beiore receipt of the assets within the 
meaning of S, 73. C. P. C. An order under S. 73 is 
not an order under S. 47 inasmuch as the question 
which arises is not one between the parties to the 
suit and the order rejecting the application does 
not otherwise come within the deSnition of decree 
in S. 2, because it does not conclusively determine 
the rights of the parties. So an order under 
5 73 is not appealable. (Contts and Adami, JJ.) 
Musammat Hukmoozi Begum v. Mussammat 
Aysha. 5 P. L. J. 416 : 1 P. L. X. 296 : 

57 I. C. 421 : 1921 Pat. 204. 

Applicability. 

-S. l^—Applieability —Conditions of* 

A case comes uoder S. 73 only when more 
persons than one have applied for execution 
against the same judgment-debtor and their 
decrees remain unsatisfied till assets whereof 
rateable distribution is claimed, are received. 
\MookerJee and iXewbould, JJ.) Gopal Chandra 
Bose v. Hari Mohan Dutt. 30 I. C. 49 : 

21 C. L. J. 624. 

--S. 73 (1) (c) — Applicability of. 

The provisions of Ci. (c) of the proviso to sub- 
S. 1 of S. 73 operate, only when the litigant con¬ 
cerned has himself obtained a decree and applied 
lor rateable distribution in execution thereof. 
(Harrington and Carnduff, JJ.) Nathan Sao v. 
Mrs. Anni Besant. 19 I. C. 326 : 

19 C. W, N. 636. 

-S. 73 (2) — Applicability—Assets not li¬ 
able to be distributed—Section does not apply. 

Where the assets are not liable to be rateably 
distributed. S, 73 (2) C. P. Code has no applica¬ 
tion, (Ayling and Venkatasubba Rao, JJ.) VaRDA 
Ramaswami V* Umma Venkatratnam. 

42 M. L. J. 473 : 30 M. L, T. 178 : 
(1922j M. W. N 184 ; 15 L W. 421 : 

67 1. C 646 : 1922 Mad. 99. 

-S. 73— Applicability—Conditions of — 

Rateable distribution. 

Decree against judgment-debtor and applica¬ 
tion before receipt of assets are the only things 
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C. P. CODE (V OF 1908), S. 73--Applicability. 

that a Court has to look under S, 73. A decree 
against the judgment-deb-or for assets of his 
fathers gives no priority over ihc decrees against 
him personally. (Abdiir Rahim and Bakewell, 
jj,) Vadlamanya Venkatesam V. Mangipudi 
VisvANADHAN. 42 I. C. 897 : 

(1917) M. W. N. 859. 

-—S. Applicability—Nature of proceed¬ 
ings — Inquiry into bona fides of decree* 

The proceedings under S. 73 C. P. C are of non¬ 
judicial character and the court cannot inquire 
into the validity or otherwise of the decrees under 
which payments are claimed. (Kotval^ A. 7. C.) 
Seth Mageinmal v. Raja Raghunath Rao. 

19 N. L. R. 172 : 75 I. C. 749 : 1924 N. 39* 

-S, 73— Applicability—Identity of judg¬ 
ment debtors not necessary* 

S. 73, C.P. Code, is imperative and does not im¬ 
ply that an application for execution is necessary 
to obtain the benefit of it. It is not necessary that 
all the judgment-debtors in the several decrees 
should be identical, and the fact that in one, there 
is an extra judgment-debtor does not make the 
section inapplicable. The addition of the w*ord 
" passed'’ in 1908 has not restricted the applica¬ 
tion of the section. (Jwala Prasad and Ross^ 77.) 
Mt. Indekbasi Kuer V. Satnaravan Singh. 

4 Pat. L. T. 373 : 74 I. C. 626 : 
1923 Pat 216 : 1923 P. 521. 

Application for Execution. 

- —Application for execution—Order 

of attachment before judgment. 

A person, by simply obtaining an order for 
attachment before judgment is not entitled to rate¬ 
able distribution. The section applies only when 
application for execution has been made before 
realization of assets. (Mookerjee and Newbould, 
JJ*) Madhu Suda Patintunda V* Rash Mohan 
Sen Peddar. 30 I. C. 33 : 21 C, L. J. 614. 

-S. 73 and 0- 21, R. XI—Application for 

execution—Application for rateable distribution 

. . * U1 J- 

Before a decree-holder can claim rateable dis¬ 
tribution he must, before the receipt of the assets, 
have applied to the Court by which the assets are 
held for the execution of his decree, and such 
application must be in the form prescribed by 

O. 21. R. 11 12), C. P. Code. 

An application for rateable distribution is not 
an application for execution. [Kotval, A. 7. C.) 
Dwarkadas v» Quasi Ram. 64 I. C. 63 : 

17 N. L. R. 143. 


C. P. CODE (V OF 1908), S. 78—Afliets. 

-S. 73 and Sch. Ill, cl. 9—Ass^fs— by 
Collector. 

In an execution proceeding, when the Collector 
sells the property and receives whole of the 
money agreed to be paid at the sale, he holds the 
proceeds as assets received. Held, by the Court 
under S. 73 any application for its rateable dis¬ 
tribution after that date is out of time. {Macleod, 
C. J. and Heaton, J,) Dattatrya Durgappa v. 
Pandik. 58 I. C, 992 : 22 Bom. L. R. 1001. 

-S. 73 — Assets—Realisation in execution— 

Warrant for attachment of moveable property — 
Payment by judgment-debtor bejore levy of attachr 

meni—Rateable distribution. 

Money paid to a bailiff under O. 21, R. 65, to 
avert the levy of an attacliment of moveables is 
payable only to the attaching creditor and is not 
subject to rateable distribution. 36 B. 156 foil. 28 
M. 380; 28 B. 264: 38 M, 221: 27 M. 346, ref. 
[Pratt, J.) Nathmal v. Maniram. 

53 I. C. 699 : 21 Bom. I. R. 976. 

Assets—If tncludes money paid by 

^ ^ A 


Assets. 

— S. 73—“ Assets —Meaning of. 


judgment-debtor on arrest* 

As money paid by a judgment-debtor to the 
officer arresting him to get himself released is 
not assels held by a Court, they are not liable to 
rateable distribution under S. 73 among persons 
who have applied to the Court for execution of 
decrees against the judgment-debtor. The section 
was meant to apply to assets realized by the sale 
of the property attached. [Macleod, J.) Ebji 

U MERSEY V* Graham & Co. 39 1. C. 628 : 

19 Bom. L. B. 274. 

S. 1 ^—Assets—Meaning of. 


Assets mean all property of a man, of whatever 
type, which can be used for satisfying debts or de¬ 
mands against the person. The salary ot Govern¬ 
ment servant attached under the Code is assets. 
(Chandavarkar and Batchelor, JJ.) VelcHaND 

Chagan Lal k. Capt. S. R. Musson. 

16 I. C. 640 : 14 Bom. L. B. 633. 

-S. 73 and 0. 21, B. Sb—Assets—Meaning 


Assets in S. 73 are assets held in process of 
execution and do not include money paid into 
Court under O- 21, R. 55. [Scott, C. 
Batchelor, J.) Sorabji Caovarji v. Kala Raghu- 
NATH. 86 Bom. 166 : 12 !• C. 1 ; 

13 Bom. 1. B. 1198. 

-S. Assets—Meaning of— Change in 


In order to constitute realization within the 
meaning of S. 295, C. P. C. (1882) the sum must be 
realised either in execution under process oi Court 
or in one of the modes prescribed by the Code, 
so that a payment made privately by a judgment- 
debtor to a decree-holder is not “ assets withm 

the meaning of S. 295, C. P. C. 13 C;. 225 : 21 C. 
809 : 6 B. 588. 8 A. 67 rel. on (Mookerjee and 
Qarndutf, JJ.) GoURi Datt v* Amar Chand. 

131. C. 907 : 15 A' L. J. 49. 


^^The omission of the words “ realized by sale or 
otherwise in execution ” and the substitution o 
“assets held by the court” must have been deliber¬ 
ate and the intention of the legislature was th^ 
the term ‘ assets ' should now include any assets 
held by the court irrespective of the manner in 
which they came into possession of the coun. 
The scope of the section has been 
broadened. [Cuming, J.) Hari CharAN RO 

Chaudhuri V. Birendra Nath Saha. 

70 I. C. 841: 86 C* L. J. w7. 

A 

--Ss. 73 and 115— Assets— Money 

by sureties for release of an attachment 
Judgment—Rateable distribution of sm\rnon 
Interference in revision. 


1265 


CIVIL DIGEST, 1911—1923. 


1266 


f 


G. F. CODE (V OF 1008)« S. 78 -Auets. 

In a money-suit certain property belonging to 
the defendant was attached before judgment and 
then released on two persons standing sureties for 
the amount of the claim. The suit was ultimately 
decreed and the decree-holder applied for exe¬ 
cution, whereupon the sureties deposited the 
decretal amount in Court. On that very day just 
before the deposit was made, the petitioner who 
also held a money-decree against the same judg¬ 
ment-debtor, applied for execution of his decree 
and prayed for rateable distribution of the amount 
deposited. The application was refused by the 
trial Court and the money paid out to the attach¬ 
ing creditor on the latter giving an undertaking to 
refund the amount in case the High Court revers¬ 
ed the order rejecting the petitioner’s application 
of rateable distribution. 

Hcld^ that the amount deposited was subject to 
rateable distribution under S. 73, C, P. Code. The 
natural interpretation of the wide language of the 
section would include any assets in the posses¬ 
sion of the Court and at the disposal of the Court 
for the purpose of satisfying a decree against a 
judgment-debtor. There is no reason why it 
should be restricted to what is paid in by virtue 
of a process taken in execution. Besides, the 
assets in the present case though not strictly 
speaking realized in process of execution were 
realized bv a process in the nature of an antici¬ 
patory execution, 40 Cal. 619 : 36 Bom. 156 refer- 
ed to. 41 Mad. 616 discussed. 

In cases like these where no appeal is allowed, 
it has been the practice of the High Court to in¬ 
terfere under the powers conferred by S. 115 of C. 
P. Code. {Richardson, /.) Ghisulal Agarwalla 
V, Todarmull Agarwalla. 

26 C, W. N. 169 : 70 I. C. 639 : 1922 Cal. 19, 

---S. 73—Assess— Money faid to Sheriff in 

execution oj a decree— Costs of previous execution 
-^Right to. 

Where a decree-holder applied for execution 
and money was paid by the judgment-debtor to 
the Sheriff who paid it into Court and two other 
creditors who had previously applied for execu¬ 
tion asked for rateable distribution. Held, that 
the money so lying in Court was assets available 
for rateable distribution. The right to rateable 
distribution is limited to the amount due under the 
decree and does not apply to costs of a previous 
application for execution. 36 Bom. 156 diss. 40 
Cal. 619, ref. (Rankin, 7.) Nook Mahomed 

Dawood. V. Bilasxram Takursidass. 

59 L C. 458 : 47 Cal. 516 

t 


_S.78— Assets—Sale proceeds in the hands 

the deereee-holder purchasers—Refund—Re- 


of 

medy by suit 

Where one of two decree-holders attaches and 
buys in execution the property of the judgment- 
debtor and the other applies for execution. Held, 
that the application came under S. 73 of the 
C, P. C. and that respondent was entitled to rate¬ 
able distribution of the proceeds of the sale, inas¬ 
much as although the money remained in the 
hands of the purchasing decree-nolder it was 
open to the Court to direci him to pay that sum 
into Court and it was therefore, in the power 
and at the disposal of the Court and was held by 
it within the meaning of S. 73. A refund of this 
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C. P, CODE (V OF 1908), S 73—Assets. 

kind might be enforced bv process in execution 
{Tcunon and Newbonld, JJ.) Buoy Kumar Addya 
V. Kama Nath Barman. 

48 I. C. 716. 


■ ..-S. 73— Assets—Purchase money* 

The receipt of purchase money by the person 
nominated by parties and ordered by Courts as 
auctioneer is money received by Court under S, 73 
(l),^(Mookerjee, and Cuming, JJ.) J. C. Galstaun 
V. WooMESH Chandra Bannerji. 

44 Cal. 789 : 35 I. C. 850 : 26 C. L. J. 803. 


-S. 78 and 0. 21, K. %^’~Asscls—Deposit 

for setting aside sale. 

There can be no rateable distribution, under 
S7 .3 of the amount deposited under O. 21, R. 89, 
for payment lo the decree-hoMer. (Siephen and 
Chatteriee, 77.) Harisaha v, Faizlar Rahaman. 

40 Cal. 619 : 19 C. W. N. 1125 : 
18 C. L. J. 144 : 18 I.C. 839 : 17 C. W, N. 636. 

-S. 73—Assi:/s— Date of receipt. 

Till the whole purchase money is deposited in 
Court it cannot be held that the assets are held by 
the Court so as to admit of rateable distribution 
under S. 73 of the C. P, C. and a decree-holder 
can apply for execution and rateable distribution 
under S, 73, till then. (Mooktrjec and Caspersz, 
77.) Maharaja of Burdvvan v, Aparva Krishna 
p Ay l4 C. li J. 60 r 

10 I. c. 527 : 16 C. W. N. 872. 

_g. 73 — Assets—Money not paid in Court 

—Rival decree-holders—Attachment in execution 

of one decree. ^ ^ ^ i. . 

Where money is not paid into Court m exe- 

cution of a decree the proceeds are not liable to 
rateable distribution and a decree-holder who has 
not applied for execution before the receipt of 
assets in Court is not entitled to rateable distri¬ 
bution. {Raitigan, C. J.) JADU Rai t/. MlSRl. 

3 P. W. E, 1920 : 64 I. C. 41 : 11 P. L. R. 1920. 


_S. 73— Assets -Sulc-proceeds of moveables 

realized by Nazir. 

An order for rateable distribution of the sale- 
proceeds of moveable property realized by sale by 
the Civil Nazir takes effect only in respect of the 
sale-proceeds realized after the date of such appli¬ 
cation. 26 M. 17, Dist. (Shah Din, C. J.) Sukjan 
Singh Budh Singh v. Pragdas Mangal Singh. 

’ 46 I. c. 108 : 33 P. E. 1918. 


———-S. 73 — Assets—Prohibitory order-Money- 

paid under—If property of creditor. 

Money paid into Court under a prohibitory 
order does not become the property of the cre¬ 
ditor at whose instance it was issued without a 
further order directing payment to him. 7 B. 167 
R Till then it is assets available for rateable 

distribution. (Scott Smith, J.) Amba w. Baijinath. 

42 I. C. 436 : 167 P. W. R. 1917. 


__ _S. 73 and 0. 41, E. 6— Assels—Money paid 

as security -Rateable distribution. 

Where money as of a judgment debtor is paid 
into Court as security for the performance of an 
appellate decree under O. 41, R. 5, C. P. C., it is 
not liable to be rateably distributed among other 
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C. P. CODE (V OF 1903), S. 73—Assets, 
attaching creditors of the same debtor (Chevis 

andShadit LaU JJ) Miss Hamilion v. Shanker 
Das. 36 P. L. R. 1916 : 29 I. C. 791. 

120 P. W. R. 1915. 

-S. 73— 'Assets held in Court'‘-Meaning of, 

'Assets held by a Court ’ mean assets levied in 
executioner paid into Court in satisfaction of the 
decree under execution. A mere order of attach¬ 
ment does not ot itself effect a transfer of the 
money standing to the credit of another suit from 
that credit to the credit of the suit in which the 
attachment took place. S.A. No. 662 of 1919 
Foil. (Sadasiva Iyer a nd Cout ts - Trotter . 77.) 
Subbier v Nachiappa Chettiar. 

14 L. W. 582 : 70 I. C. 20(2) : 

(1921) M. W. N. 817. 

-S. 73 and 0. 21, Hr. 55 and 83—— 

Permission of Court to raise money by private 
alienation—Money paid into Conrt—Rateable dis¬ 
tribution. 

A Court should not grant permission to raise 
money by private alienation to satisfy only one of 
the decrees against the judgment-debtor when 
there are more decrees than one against him 
and all the decree-holders have attached and 
seek to sell the judgment debtor’s property in 
execution, When the permission is granted under 
O. 21, R. 83 to raise money by private alienation 
such money if paid into Court is assets. Money 
paid into Court by one of the modes men¬ 
tioned in O. 21, R. 55 of the C. P. C. is assets 
held by the Court within S. 73 of the Code. 36 B. 
156, not foil. Unless there is something clear in 
the language of the Code to exempt a payment 
from being applied to the benefit of all the credit¬ 
ors, Courts should incline to the view that 
moneys in the hands of the Court should be 
shared by the decree-holders rateably. 

Semble:—The language of S. 73 of the Code is 
wide enough to cover cases where moneys are in 
the hands of the courts by whatever process the 
same has been realised. {Seshagiri Aiyar and 
Napier, JJ.) Thiraviam Pillai v, Laxmana 
Pillai. 41 M. 616: 35 M. L. J. 150 : 

47 I. C. 638 : (1918) M. W. N. 624. 

' ‘S. 73— Assets — Date of receipt — Appli¬ 

cation for rateable distribution made on same day 
— Priority-Same judgment debtor. 

Where payment into Court of assets realised 
and the application for rateable distribution are 
made on the same day, there is no presumption 
as to the order of events and the officer distribut¬ 
ing the assets should have ascertained which act 
was prior in lime. If the fund in Court is the joint 
property of two persons, one of whom is the 
judgment-debtor under one decree and both of 
them are judgment-debtors in another decree 
the former decree-holder is not entitled to 
rateable distribution. 33 M. 465; 12 C. 294; 16 B. 
683. 22 M. 241 rel, (Bakewll and Krishnan, JJ,) 
Mvthiah Chetty V. Alagappa Chetty, 

24 M, L. T. 179 : 47 I. C. 296 : 

(1918) M. W. N. 620. 

-S. 73 and 0. 21, R. Sd—Assets—Right to 

rateable distribution—Sale set aside. 

Wnere a sale is set aside under O, 21, R, 89, 

C. P, C., the result is there are no assets reaUsed 


r, 1911—1923. 
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under which other creditors of the judgment- 
debtor can claim rateable distribution under 
S. 64, The attaching decreeholder cannot use the 
attachment for the satisfaction of other decrees 
obtained by him. 44 C. 662 foL (Wallis, C. 7. and 
Kumaraswami Sastri, J.) Gotatai Vigneswaru- 
BU V, Vekanta Suryanarayanamurthy. 

45 I. C. 782 : 7 L, W. 673. 

-S. 73 and 0. 41, R. 5, cl. (3)— 

Property given as security under O. 41, R. 5 (3) 
— Realisation—Rateable distribution. 

The effect of immoveable property being given 
as security is something more than an attachment. 
Property given as security under O. 41. R. 5 (3) 
of the C, P. C. by the judgment-debtor is applic¬ 
able solely in discharge of the judgment def)!, 
and is not liable to rateable distribution though 
the mode of realisation of the security is by sale 
in execution. (Wallis, C, 7. and Kumaraswami 
Sastri^ J.) Subramania Chettiar v. Rajeswara 
Sethupathi. 41 Mad. 327 = 6 L. W. 762 : 

(1917) M. W. N. 872 : 43 I. C. 187 : 34 M. L. J. 84. 

- s. 73 and 0. 21, K. Assets— 

Money paid under. 

Money paid into Court under O, 21, R. 89, C. 
P. C, is not assets realised in execution available 
for rateable disribution under S. 73, C. P C. 40* 
C. 619; (1916) M. W. N. 195 Rel. {Phillips,!,) 
Murugappa Chettiar v. Palaniyappa Chetty, 

42 I, C. 607. 

S. 73 Assets Money paid into court by 
judgment-debtor—No process issued— Whether 
money is one realised by application. 

Payment into court by a judgment-debtor of 
the decree amount without any process having 
been issued on the execution petition is money 
realised by application” though not coming 
within S. 295, C.P.C. of 1882 (28 Mad. 380 Dist.) 
(Sadasiva Iyer and Spencer, JJ.) Uthami Chet¬ 
tiar V. JUTT NAGASWAMI IyER. 

23 I. C. 241 : (1914) M W. N.309. 

[S. 73 of the new C. P, C is clear to the esme 
effect.] 

“ ‘ S. 73 Assets — Execution of personal 
decree* 

Where moneys are realised iu execution of a 
personal decree they are assets realised under 
S. 73 C. P. C. {Benson and Bakewell, JJ.) See- 
tharama Chettiar v. Kristna Row. 

16 I. C 406 : (1012) Ma W. N. 407. 

— - '8. 73 Assets—Same judgment debtor — 

Rents realised by receiver—Decree against one of 
the heirs. 

Rents realised by a reciever can be the subject 
of rateable distribution, 26 C. 772. But where a 
decree that is executed by appointment of a 

receiver is one against the three heirs of a de- 

ceased debtor as representing his estate, a 
decree-holder against one of the heirs in his per¬ 
sonal capacity cannot claim rateable distribution. 

26 A. 23 Ref. {Lyle and Ashworth, A.J.Cs.) Munsh 
Lale V. Muhammad Amer Mirza. 

621. C. S06 : 22 0. C. 194. 
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-8. 73 Rud 0. 88i R, 2— Assets—Money paid 

for specific purpose—Availnbility for other credi- 
ors—Money paid on arrest before jildgment. 
Where money is deposited in Court under O. 38, 
R. 2 on the arrest of the deft, before judgment, 
a lien is created on it in favour of the plff, from 
the time U was deposited and no other creditors 
could claim rateable distribution of the same, as 
it was money paid for a^specific purpose. (Me Coll, 
A.J. C.) Dost Muhammad v. Subramaniam 
Chbtty. 29 I, C. 714 : 8 Bur, L. T. 22. 

-8. 73, 0. 38, R. 1— Assets—before 

judgment—Money deposited to avoid arrest — 
Attachment by other decree-holders. 

Payment into Court by a judgment-debtor to 
avoid arrest is payment for a specific purpose. 
viz,t the satisfaction of the plaintiff's decree and 
is therefore not attachable by other judgment- 
creditors. {Raymond, A. J. C.) Mahbubbux v, 
Buksh Elahi. 61 I. C. 424 : 14 S. L. H. 164. 

Attachment. 

-S. 73, and 0. 21. Rr. 62 and 63. 0. 38, Rr, 

6 and 10— Attachment before judgment — Money 
paid into court—Priority of attaching decree- 
holders. 

An attachment before judgment confers no 
right on the party who obtains the order of 
attachment. Delcndants attached before judg¬ 
ment some perishable property which was sold 
and the proceeds .deposited in Court. Plaintiffs 
obtained a decree against the same debtor and 
applied for execution by attachment of the money 
in court to which defendants objected. Plaintiffs 
then sued for a declaration that they were 
entitled to the amount of their decree out of the 
deposit in court.that piiority of attach¬ 
ment gave no priority of title to the defendants 
and that the plaintiffs were entitled to a decree in 
the declaratory suit. (Richards, C. J. and 
Banerjiy /.) Bisueshar Das v, Ambika Pershad. 

37 All, 578 : 29 I. C. 622: 13 A. L. J. 732. 

-S. 73 and 0. 21, R. 56 (0. Ss. 295,275 

and 276)— Attachment—Private alienation after 
subsequent attachment by another creditor — 
Debtor insolvent—First attachment raised by 
satisfaction of decree—Claim enforceable under 
attachment. 

A obtained a decree against B and attached B's 
interest in certain property. On Gth January 
1896, B assigned the whole of his right, title and 
interest in the property to C. In 1898 D obtained 
a decree against B. In 1903, B was adjudged 
an insolvent and in 1904, B levied an attachment 
on the same property as was already attached by 
A. In 1907, the judgment-debt due to A, was 
paid and his attachment raised. In 1910, C got 
an order raising the attachment by D. Held, that 
the assignment to C was not void as against D. 
As no assets were realized by sale or otherwise 
in execution of decree which could be divided 
rateably between the creditors, D was not the 
possessor of a claim enforceable under S. 73, C. 
P. C. or enforceable under the attachment with¬ 
in S. 64. C. /. and Chandavarkar^ J,) 

JBTHA BHIMA and Co. V . LaDY JANBAI. 

^^ ,87 Bom, 138 : 14 Bom. L. R. 904 : 17 I.C. 625. 

^ L [On appeal from 14 Bom L. R. 511: 

15 I. C. 960.] 


C. P. CODE {V OF 1908), S. 78 —Enquiry Into rival 
olaims. 

- S. 73 and 0. 38, B. iO -Attachment before 

judgment—Attachment of sale proceeds by puisne 
mortgagee, after sale of property — applica¬ 
tion for Cixecution prior to realization. 

An attachment before judgment does not by 
itself give a simple creditor priority over a mort¬ 
gagee nor can the former get any benefit under 
S. 73 when not only is there no application by 
him for the execution of the decree but the money 
is realized before attachment. A pusine mort¬ 
gagee’s rights are not lost under the mortgage 
simply by attaching the sale proceeds in Court 
after the sale of the mortgaged property at the 
instance of the prior mortgagee. 34 M. 25 : 19 
M. 72 foil. (Kumcraswami Sastri, J.) Prabhala 
Narasimha Somayajulu V. Muttry Somarpa, 

32 I.C. 944. 

Dismissal of Execution Application. 

- S. 73— Dismissal of execution. 

A decree-holder is not entitled to rateable dis¬ 
tribution if the application for execution is dis¬ 
missed or time barred or the decree is satisfied, 
(Mookerjee and Newbould, JJ.) Gopal Chandra 
Bose v. Hari Mohan Dutt. 

30 1 G. 49 ; 21 C. I. J. 624. 

-S. 73 and 0. 21, R. 90 —Dismissal of ex- 

ecuHon—Right to apply to set aside sale and also 
for rateable distribution. 

Dismissal for non-prosecution ol a decree- 
holder’s application for execution does not affect 
his right to a share in rateable distribution under 
S, 73 ; he is therefore entitled to apply under 
O 21, R: 90. to set aside the sale. (Mookerjee ani 
Beachcroft, JJ.) ByqMkesh Chakrabutty v* 
Bomanta Kumar Biswas. 

24 1. C, 83 : 18 C. W. N, 1311. 

Enquiry into Rival Claims, 

- S. 73 (2) —Enquiry into rival claims^ 

Suit by one decree-holder for refund of moneys 
awd^rded toothers before actual distribution 
does not lie. 

A suit by a decree holder for refund of sums 
improperly awarded to other decree holders of 
the same judgment-debtor, before they have 
been actually paid, is premature and does not lie. 
Where plaintiffs, and defendants|obtaiued decrees 
against the estate of F, and the judgment-debtors 
in the plaintiff’s decree represented only Jths of 
the estate of F, Heldf only the |of the amount 
recovered in execution of defendant’s decree is 
liable to rateable distribution. (Tudball [and 
Abdul Raoof, JJ.) Ramachandra Naik v. 
Raghunath Saran Singh. 46 I. C. 101 : 

16 A. L. J. 530. 

-S. Enquiry into rival claims. 

The Court is competent under S. 73 to investi¬ 
gate the title of a rival decree-holder whether 

bona fide or henamidar for judgraenl-debtor 
I when they apply for rateable distribution of 
, assets. (Mookerjee and Btachcroft, JJ.) PURAN 
Chand Boid V. Surendfa Narayan Singh, 

16 C. L. J. 682 : 16 I. C. 793 : 17 C. W. H. 326. 

-S. 73 —Enquiry —Ri^al claims. 

The inquiry by the court ’under this section is 

I non-judicial. A court under thjs section cannot 
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claims. 

inquire into the bonajides or otherwise o£ a 
decree brought to its notice. Qitcsre whether an 
executing Court can inquire into the validity of 
a decree under any circumstances, (Ayling and 
Scshagtri Aiyar, JJ.) Saravan Pillai v. Aru- 

NACHALAM ChETTIAR. 

40 fllad. 341 : 21 M. L. T. 225 . 
(1917) M. W. N. 280 : 6 L. W. 538 : 
38 I. C. 117 : 32 M. L, J 563. 

—--S. 73— Enquiry—Rival claims —Bona 

fides —Applications for rateable distribution. 

Under S. 73 C. P. C. when rival decree-holders 
apply for rateable distribution of assets the Court 
can investigate whether any of the decree-holders 
is a /fc/d decree-holder oris a benamidar 
lor the judgment-debtor : 11 C. 42 ; 13 B. iSi 
Foil. (Mookerjee and Beachcroft, JJ,) Puran 

CHAND iSOID V. SURENDRA NARAIN SINGH. 

17 C. W. N. 326 : 16 C. L. J. 582 : 16 1. C. 795 

[also 23 M. L. J. 699 : 17 1, C. 940 : 

12 M. L. T.660.] 

Erroneous Distribution. 

-S. 73(2)— Erroneous distribution — Money 

paid to wrong person — Suit, 

A suit lies to recover money paid to a wrong 
person under a valid judgment or equitable 
distribution under S. 73, C. P. C. (Piggott and 
WalshyJJ.) Ram Narayan v, Brij Bankey Lal. 
39 All. 322 : 39 I. C. 632 : 15 A. L. J 295. 

Ss. 73 (2) k 115— Erroneous distribution 
— Revision — Suit, 

Petition under S. 115 is nob the best way to 
settle questions coming under S. 73 where money 
is paid to third parties after the application and 
they are not parties to the application. Regular 
suit is the proper way. (Spencer and Scshagiri 
lyefs /y.) SoMASUNDARAM Chetty V, Thiruna- 

rayan Pillai. 35 I, c. 692 1 

(1914) M. W. N. 738. 

S. 73 (2)— Erroneous distribution—Suit 
for recovery of money wrongly distributed. 

S. 73 (2) C.P#C,, does not contain any indication 
that an execution sale by virtue of which assets 
have been made available for rateable distribu¬ 
tion can be attacked in a separate suit The 
cause of action under the section arises out of a 
wrong distribution of assets and is entirely with¬ 
out relation to the manner in which those assets 
were obtained. [Drake Brockman, J. C.) Lakh- 
michand V. Chaturbhuj. 65 I. C, 230. 

Fund in Court. 

--—S. 73 — Fund in Court — Priority of 

attaohnienL 

If a fund in Court has been attached by several 
creditors, none can claim preferential treatment 
owing to priority of attachment. (Mookerjee, A. 
C, J. and Fletcher, J.) Barendra Nath jVTittir 
2 ^. Martin & Co. 33 0. L J. 7 : 62 I. C. 167. 


C. P. CODE (V OF 1908), S. 73—Fund in Court. 

possibly apply, should be required to produce in 
addition to the certificate of the Accountant- 
General a certificate of the Registrar. (Chitiy, J.) 
Kumar Krishan v. AmUlya Charan. 

311. C. 616 : 19 C. W. N. 346. 

1 

j “S. 73— Fund in Court—Order for raie- 

j able distribution-’-'Payment not made—^Owner^ 
I ship of the fund. 

Where moneys have been allowed to various 
decree-holders by an order for rateable diseribu- 
tion and stand to the credit of their respective 
suits, those moneys are no longer the property of 
the judgment debtor, but they remain the proper¬ 
ties of the various decree-holders even though 
the amounts have not been paid out to them. 
(Ayling, O.C /. and Odgers, J.) Official Recei- 
! vER OF Tan JOKE v, M. R. Venkatarama Iyer.' 

42 M. L. J. 361 : (1922) M. W. N. 61; 

15 L. W. 37 : 68 I. C. 512 : 1922 Mad. 81. 

S. 73.and 0. 21, R, 62—-Fund in Court— 
Attachment—Rival decree-holders — Priority — 
i Receipt of assets. 

When a Court in execution of a decree attaches 
a fund in the Court the latter court holds the fund 
subject to the direction of the executing court and 
to transfer it to that court. The fund as soon as 
it is transferred to the execution Court becomes 
“assets held by that Court’* within S. 73 of the C. 
P. C All decree-holders who have applied for 
execution to the executing Court before the 
receipt of such assets are entitled to rateable 
distribution. If the executing Court and the 
custody Court are the same, the fund becomes 
the assets within S, 73 of the C, P. C. by an 
Order of attachment coupled with a formal order 
of transfer of the fund to the credit of the suit 
in which the execution is sought. (Wallis. C. 
Ayling, Sadasiva Aiyar, Napier and Krishnan, 

JJ,) Visvanathan Chetti V. Arunachellam 
Chetti 44 Mad. 100 : 39 M. L. J. 608 : 

11921) M. W. N. 14 : 12 I. W. 744 : 

60 I. C. 302 : 28 M. L. X. 412 (F. B.). 

- “S. 73 and 0. 21, R. 62—Fund in Court- 

Attachment — Distribution — Priority, 

A decree-holder who has attached a fund in 
court belonging to the judgment-debtor should 
not be made to wait for other creditors, who have 
not obtained a decree. The decreerholder who 
first attaches the fund has to be paid first out of 
fund in priority. 38 M. 221, not foil, 26 M. L, 
J. 361 foil. A fund in court requires no realisa¬ 
tion and the moment it is attached it can be paid 
to the attaching creditor. (Oldfield and Sehagiri 
Aiyar, JJ.) Umma Venkataratnam & Co. v. 
Methavala Adamji Usman & Co. 

42 Mad. 692 : 26 M. L. T. 82 :501. C* 925 : 

(1919) M. W. N. 623. 

[Dissented from in 44 Mad. 100 : 

39 M L. J. 608 ; (1921) M. W. N. 14 : 

12 L, W. 744 (F. B.)] 


*-—*;-S. 73— Fund in cozirt Transfer of— 

Application for transfer of fund should accom¬ 
pany certificate of registrar —Practice. 

An applicant on the original side of the Calcutta 
High Court for the transfer of a fund to which 
the provisions of S, 73 (1) prov. (c) C. P. C. may 


S. 78 and 0 21, R. 52— Fund in Court- 
Attachment — Priority—Rateable distribution. 

An applicant for execution of his decree does 
not acquire any priority by virtue of his attach¬ 
ment and the fund in the Court must be distri¬ 
buted on the principle followed by the court ^in 
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the administration of the assets of a deceased 
person or an insolvent (f .e.) rateably aniongst 
tho creditors who have put in claims thereto* 
S. 73 applies where a judgment creditor makes 
an application in the prescribed lorm under 
0._21, R 10 to the court by which assets of the 
judgment-debtor are held, for the execution of 
his decree before the receipt of those assets by 
the court. {Bakewell^ 7.) Suikeena Katum 
Sahiba V, Mahomed Abdul Aziz. 

29 I, G. 239 : dS Mad. 221. 

— -iy 3 g 2 —Fund in couvi —■ 

Attachment by several decree-holders — Applica¬ 
bility, ! 

Where the fund in court was the surplus sale • 
proceeds payable to the defendant mortgagor after ! 
sale under a mortgage decree. Held, S. 73 was 
inapplicable and the fund was not available for 
rateable distribution and the attaching decree 
holders were to be paid fully in the order of their 
attachment, (WallisJ,) Tiruvengadiah v. Thiru- 
VENGADIAH, 24 I. C. 617 : 

26 M. L. J. 364. I 

I 

Liquidation. 

■ " ■ 'S. 73— Liquidation — Company — Dis¬ 

tribution of proceeds. 

The proceeds of a sale held in pursuance of an 
attachment of a company before its liquidation, 
must be distributed in accordance with the* pro¬ 
visions of C. P. C. (Jenkins, C. J, and Holm- 
wood, J,) Amkit Lal Kundoo V. Anukul 
Chandra Das. 43 Cal. 566 : 

34 I. C. 253 : 20 C. W. N. 358. 

Mortgage Decree. 


C. P. CODE (V OF 1008), S. 73— Bight to rateable 
distribution. 

of the Code did not apply and he was entitled to 
a rateable distribution, [KanhaiyaUtl^ J, C, and 
Ashwofth, A. J, C.) Radhe Kishan v. Bikar- 
MOJIT SINUII. 22 0. C. 150 : 6 0. L. J, 558 : 

62 I C. 646 : 1 U. P. L. B. (J. C.) 67. 

Priority. 

——-S. 73 Priority—Points to be determin¬ 
ed. 

To determine the question of priority the mate¬ 
rial point of time is not the date of sale of the 
mortgaged property but the date of receipt of as¬ 
sets by the Court, Where a subsequent encum¬ 
brancer claims the benefit of S. 73 (1) (c), the 
Court must satisfy itself that he is lawfully en- 
titled to priority over the holders of decrees for 
the payment of money mentioned in the fourth 
category, (Mookerjee, A. C. 7. and Fletcher^ 7.) 
Barendra Nath Mitter v. Martin & Co. 

62 I, C. 167 : 33 C. L. J. 7. 

——S, —Priority— Attachment whether 

confers preferential treatment. 

Per Mookerjec, J. —The applications for execu¬ 
tion must be made before the receipt of assets 
under S. 73 (1). The date of receipt of assets is 
the date of the sale of the property, The creditors 
are not entitled to preferential treatment by rea¬ 
son of priority of attachment. The Court will 
apply the rules of justice, equity and good consci¬ 
ence in the determination of the relative claims 
of the creditors and will rateably distribute the 
assets amongst them if the fund is insufficient. 
(Sanderson, C.7. and Mookerjee, 7.) Thakur Das 
Moti Lal z;, Joseph Iskender, 

44 Cal. 1072; 25 C. L. J. 595 : 411. G, 616 : 

21 C. W. N. 887. 


" ■ —S. 73 —Mortgage decree — Rival decree- 
holders — Collusion — Effect. 

A decree for sale of the mortgaged property, 
expressly exempting the defendant from personal 
liability is not a money decree. 28 M, 473 (F. B.) 
Dist. The Court will not grant rateable distribu¬ 
tion, if collusion or corrupt bargain is proved A 
decree-holder can show that a decree obtained by 
another decree-holder was obtained by collusion 
with the judgment-debtor. (Sankaran Nair and 
Napier, 77.) Surya Narayana Jagapati Raju v, 
Gopala Surya Rao, 23 M. L. J. 699; 

12 M. L. T, 660 : 17. I, C. 940. 

“ -S. 73 (1) (b)— Mortgage decree—Rights of \ 

mortgagee — Interest* 

If under S. 295 (b) of the C.P.C. 1882, pioperty 
is sold free of mortgage the plaintiff is entitled 
to recover interest on the sale proceeds and there 
is no duty on him to draw the amount out of 
court and apply it in part satisfaction of the 
mortgage debt. [Wallis and Munro, 77.) ' 
Kattipalapudi V. Maganti Seethaya. 

10.1, c. 562. 

■ ' * S, 73 and 0. 34, B. 14— Mortgage decree — 
Interest due on mortgage—Rateable distribution— 
C P. C., O. 34, R. 14. 

Where a mortgagee under a mortgage executed 
during attachment claimed rateable distribution 
under S, 73 of the C. P. C, in respect of a simple 
money decree for interest due on his mortgage 
Hcld ih^i the disability imposed by O. 34, R. 14 


Bevision. 


——S, 73— Revision, 

The High Court will not interfere in revision 
with orders disallowing or allowing claim for 
rateable distribution except in very exceptional 
circumstances, (Chevis, J.) Bhagat Ram Kal- 
yan Das v. Mangat Ram Shibbu Ram. 

60 I. C. 371. 

-S. 73 (2)— Revision — Suit, 

An order deciding the right of a decree-holder 
to rateable distribution is not revisable whether 
it is executed or not. The remedy is by suit AS P 

R. 1905; 82 P. R. 1905; 128 P. R. 1906 Fol. (CaI-' 
vis, 7.) Radha Kishen v. Bholu Mal. 

171 P. W. B. 1912 : 17 I. C. 254 : 

176 P. L. B. 1912. 


lo Aateauie Distribution. 

T- Lll—Right to Ratfir,},!. 

distribution—Execution before Collector ^ 

A Collector to whom a decree is transferred for 
execution, holds the amount realised, at the di*?- 
posal of the Court passing the decree. A creditor 
of such decree-holder can 'apply for rateable dis¬ 
tribution under S. 29^ to the Court passing the 
the decree which can be allowed under S 324 a 
(Chandavarkar and Russell, JJ.) Govindji Ver 
AMJi p. Sakharam Gobind. 36 Bom 619 • 

16 I. C. 69 .••74 Bom. L. E. 627. 

rateable distHbution— 
Application in two Courts for execulion—Assets 
realised by Superior Court, 
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distribution. 

A held two decrees against D obtained on diffe¬ 
rent dates and under both, attached his goods 
before judgment. B also held a decree against 
him and attached his goods between the dates of 
the two attachments by A. All the three decrees 
were passed by the Sm. C. Court, Calcutta. A 
applied to the Munsiff at N and B applied to the 
Sub-Judge at D for execution by whom the goods 
were sold. A applied for rateable distribution to 
the Sub-Judge at D but the application was dis¬ 
allowed. Held, that as regards the decree, the 
attachment due to which was prior to that of B, 
he was entitled to rateable distiibution and as 
regards the other, he bad no right. (N, R, Chat- 
itrji and Ncwbould,JJ.) Krishna Kumar Ghose 
V. Makhanlal Bannerji. 63 I C. 11 : 

25 C. W. N. 740. 

-S. 73— Right to rateable distribution — 

Duty of creditor. 

A creditor, to get a right to rateable distribu¬ 
tion, must have applied to the Court which holds 
the assets, before the receipt of such assets, for 
the execution of an unsatisfied 1 decree for the 
payment of money passed against the same judg¬ 
ment-debtor. (Mookeijee, A. C. J. and Fletcherj /.) 
Barendra Nath Mitter v. Martin & Co. 

62 I. C. 167 : 33 C. L. J. 7. 

-S. 73— Right to rateable distribution — 

Decree charging properties—Money decree-hot- 

detsn 

The holder of a dectee which provides for the 
hypothecation of certain properties cannot claim 
rateable distribution with simple money decree- 

holders against the owner of the properties. The 
Court in which money is deposited by a person 
for a specified purpose, is bound to apply it for 
that purpose. (Konsington, J Jhandu Mal 
Faiz Ali Khan. 42 P. W. B. 1913 : 

18 I. C. 55 : 55 P. L. R. 1913. 

__S. 73— Right to Rateable distribution — 

Conditions to be satisfied. 

In a suit by S against defendant in the Court 
of the District Munsif certain properties were 
attached before judgment and their sale proceeds 
were deposited in Court to the credit of the suit 
on 11—4—1917. Subsequently N brought a suit 
against the same defendant in the same Court and 
attached the money in court deposit to the credit 
of the prior suit. N obtained a decree on 19—4— 
1917 and on 7—6—1917 he applied in S’s suit for 
payment out to him of the money in Court. While 
this appHcalioit was pending S got a decree on 
2-7-1917 and on the next day applied lor payment 
out to him. In the meantime one R had brought 
a suit in the same Court against the same 
defendant, obtained a decree and applied for pay¬ 
ment of the money in Court on 29-6-1917. On a 
question arising as to which of the plaintiffs. S. 
N. and R. was entitled-to ba paid the sum in 
Court, hcld^ that under S. 73, C. P. Code the 
money in Court, was I'able to be rateably distri¬ 
buted among the three decree-holders S. N. and 
R. 44 M. 100 : 39 M. L, 608 Relied on. 42 M. 
692 diss, {Schwabc, C.J. Krishnan and Wallace, 

JT.) NACHlAfePA CHETTIAR V. SUBBIER. 

46 Ma^^Oe : 44 M L. J. 413 : 17 L, W. 390 : 
72 I.C. 820: 32 M.L.T. (H. C.) 198 : 1923 Mad. 505. 

[On appeal from 70 I. C. 20. (2).] 


C. P. CODE (V OF 1908), S. 73—Eight to rateable 
distribution. 

-S. 73— Right to Rateable distribution — 

Deposit in Court to the credit of judgment-debtor. 
Money paid in Court to the credit of judgment 
debtor before any decree-holder applies to have 
it paid in satisfaction of his decree, is liable to 
rateable distribution among decree-holders who 
apply for execution either before or after such 
money is paid into Court. (Wallis, C, J. Ayling, 
Sadasiva Aiyar Napier, and Krishnan, JJ,) 
VlSVANADHAN ChETTY V, ARUNACHELUM 
C HETTY. 44 Mad. 100 : 

39 M L. J. 608 : 12 L. ^W, 744 : 28 M, L. T. 412: 

60 I. C. 302 : (1921) M. W. N. 14. (F. B.) 

-S. Right to rateable distribution^ 

Mortgage decree—Personal decree for deficiency 
—Right of decree-holders* 

Mortgage decrees which provide for recovery of 
the deficiency of the decree after sale of hypotheca 
from the person and other properties of the mort¬ 
gagor are decrees for the payment of money*’ 
within the meaning of S. 73 and entitle the mort¬ 
gagee to apply for rateable distribution under 
that section. (Seshagiri Aiyar and Kuinaraswami 
Sastri, JJ.) Venkataffrumal v. Venkata 
Reddi. 39 Mad. 570: 29 M L. J, 96 : 

(1915) M. W. N. 334 : 29 I. C. 331 : 

17 M. L. T. 427. 

-S. 73 —Right to rateable distribution — 

Attaching decree-holder* 

As between two attaching decree-holders one 
executing his own decree and the other executing 
the attached decree, the one who had applied for 
execution of the attached decree was entitled to 
rateable distribution since in effect he was exe¬ 
cuting his own decree, (Sankaran Nair and*Old- 
field, JJ.) Venkataya Heggade v. Kuppanna 
alias Raghavandra Rao. (1913) M. W. N, 1021: 

21 I.C. 611 ; 14 M. L. T. 533. 

—--S. 73— Right to rateable distribution. 

Claims enforceable under the attachment cease 
to have effect on withdrawal of attachment, (Dani¬ 
els and Dalai, A. J, C.) Mahomed Muzaffar Ali 
V. Bhagwati Prasad Singh. 66 I, C. 642 : 

8 0, L, J. 358. 

-S, 73 (1) (b)— Right to rateable distribu¬ 
tion — Mortgagee holding money decree. 

S. 73 (1) (b) applies only to a mortgagee whose 
charge is valid against the executing decree hold¬ 
er. When he holds a money decree apart from 
his mortgage, he can apply for rateable distribut* 
ion. (Mnllick and Bucknill, JJ.) Babu BlsHUN 
Mohan Sahay v, Narayan Prasad Asthana 

74 I. C. 140. 

--S, IZ—Right to rateable distribution- 

property sold free of mortgage—Bights of mort¬ 
gagee* 

When property liable to be sold in execution of 
a decree is sold free from mortgage under S. 73 
(1) of the Code of Civil Procedure the mortgagee 
has that same interest in the proceeds of the sale 
as be had in the property sold. But to enforce his 
interest he must proceed by way of suit, and he 
cannot obtain an order for payment of the 
amount alleged to be due on the mortgage) until 
he had obtained a decree. ’ (Robinson, Offg, C. /. 
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V. P* T. Reddyar V. V. R. M. Arunachalam 
Chktty, is Bui\ L. T, 210 : 64 I. C. 417 : 

10 L. B. R 398. 


4—1—21 and so it should not be granted. (AT. R, 
Cluitterjee and Panton, //.) Surendra Mohan 
biNHA V, Kartick Chandra Sen. 62 I. C. 867. 


.3. 73 Righi to Rateable distribution^ 

Mortgagee decree holder — No fersonal decree 
against inortgagor, 

A mortgagee of a judgment debtor who has ob- 
tained no decree against the latter, and has not 
made any application under S. 73 of the C. P. C.. 
cannot claim the assets realised by the sale of the 
judgment debtor’s property in execution of a 
decree which another creditor holds. [Rigg^ J.) 
Po So V* Ba Zan. 611. C. 680 : 12 Bur. L, T. 43. 


, 111^— .1 s. 73(1) (b )—Rights to rateable disiribn- 
lion, 

A mortgagee not obtaining a decree or charge 
cannot obtain by order in execution or by a miscel¬ 
laneous application any part of the sale proceeds 
of the mortgaged property and a suit will He 
against him for refund of any such money paid 
to him. 2 U. B. R. 276 foil. {Parleti, J ) Maung 
Ta Te V, Maung Nyin. 26 I. C. 273. 


-S. 73, 0. 38, R. 1 —Right to rateable 

dfstfibniion i— Arrest before judgment—Money 
paid to avoid arrest—Whether other judgment 
creditors oan attach it 

Money paid into Court by a defendant under 
S. 73, O. 38, C.P.C. to avoid his arrest in a suit, is 
money paid for specific purposeand as it is inteded 
to satisfy.the plaintiff who has been instrumental 
in compelling the deposit and he acquires a lien 
over it consequently other judgment creditors of 
the defendant cannot attach such money. (Ray 
mond, AJ.C,) Haji Mahbubbux v. Buksh Ellahi. 

14 S. L. R. 164 : 61 1. C. 424. 


Rival Decree-holders. 

-S. 73“i?fva/ decree-holders—Right of 

one decree-holder to impeach his rival's decree 
as being fraudulent 

An executing Court, when rateably distributing 
the proceeds of a sale in execution, cannot go into 
the question whether the decree under which dis¬ 
tribution is claimed has been obtained by fraud. 
13 Bom. 154, overruled. (Macleod^ C. 7., Shah 
and Fawcettj 77.) DATTatraya Govindseth 
LVBR i V. PURshqttam Narayanseth Dali. 

66 I. G. 600 : 46 Bom. 635 : 24 Bom. L. R. 1 : 

1922 Bom. 31. 


—-s. 73 —Rival decree-holders—Application 

for rateable distribution whether maintainable 
after realization of assets by executing Court. 

In execution of a decree in the Court of the 
Subordinate Judge a property was sold on 22—11 
—»20 and purchased by the decree-holder, who 
applied for set off between the purchase money and 
the amount due. The application was to be heard 
on 9—12—20 but on 30—11—20 another decree- 
holder informed the Court that he has already 
applied for execution to the District Judge and so 
the prayer for set-off should not be granted. The 
execution proceedings before the District Judge 
were.transferred to the Sub Judge, to whom an ap¬ 
plication was made by the second decree-holder 
for rateable distribution on 4—1—21. Held^ the 
application ifor rateable distribution must be con- 
swied^o have been made for the first time on 


- S. 73— Rival dccrec*holders—-Objeciion 

by judgment-debtor. 

When there are two decree-holders of one judg¬ 
ment debtor and the objection of the judgment- 
debior that the property was' non transferable 
against one is disallowed and against the other it is 
allowed, the latter is entitled to rateable distribu¬ 
tion of the sale proceeds on execution by the for¬ 
mer. (Mooherjee and Newbonld^ 77.) Gopal 
Chandra Bose v, Hari Mohan Dutt. 

301. C 49 : 21 C. L. J. 624, 

-S. 'IZ—Rival decree-holders—Several ai- 

tachments-Attachment before judgment-Effect of. 

Where there are several attachments before judg¬ 
ment and the moneys are realised before any of 
the plaintiffs obtains a decree, the moneys should 
be held to the credit of all the suits and distri¬ 
buted between all the attaching creditors who 
subsequently obtained decrees. (Kumaraswami^ 
Sastriy 7.) Subramaniam Chetty v. Sankara 
Aiyar. 15 L W 631 ; 

(1922) M. W. N. 262 : 31 M. L. T. 70 (H. C.) 

68 I. C. 714 : 1922 Mad. 236. 

-Ss. 73 and 47— Rival decree-holder — 

Order for rateable distribution. 

Where an order for rateable distribution is 
made among rival decree-holders on a decision of 
the disputes among them without any objection 
on the part of the judgment-debtor or without in 
any way affecting his rights, the order is not one 
under S. 47 C. P. C. or a decree within the mean¬ 
ing of S 144 C. P. Code. If the order for rateable 
distribution is set aside on appeal, there is no 
power to order restitution under S. 144 C. P. 
Code. (Ayling and Venkatasubba RoWy JJ>) 
Varada RamaswamI V. Umma Venkatratnam. 

42 M, Li J. 473 : 30 M. L. T. 178 (H. C.) 

(1922) M. W. N, 184 : 16 L. W. 421 : 

67 I. C. 546 : 1922 Mad. 99. 

-S, 73 and 0. 21, R. 72— Rival decree- 

holders—Permission to one to bid and to set off — 
Righi of the other decree-holders to rateable distri¬ 
bution not affected. 

One of two decree-holders against a common 
judgment debtor got permission to bid at the auc¬ 
tion sale and to set off his claim against the pur¬ 
chase-money, and purchased one item of the pro¬ 
perty but did not deposit the purchase-money. 
Another item was sold to a stranger who deposited 
the purchase-money whereupon the other decree- 
holder applied for rateable distribution, Held, that 
he was entitled to rateable distribution in respect 
of*both the purchases as the permission to set off 
granted to the other decree-holder did not affect 
the right to such distribution. {Seshagiri lyeryj,) 
Arunachalam Chetty v, Somasundaram Chet¬ 
ty. 69 I, C. 86 : 12 L. W. 328. 

-S. Rival decree-holders — Right of 

one decree-holder to impeach decree of rival decree^ 
holder—Fraud and collusion—Suit for declara¬ 
tion and injunction before distribution of assets^ 
In the absence of fraud on court or collusion as 
between the decree-holder and jndgment- debtor 


1279 


CIVIL DIGEST, 1911—1923. 


1280 


C. P. CODE (V OF 1908), S, 73—Kival decree- 

holders. 

it is not open to one decree-holder to attack a 
decree obtained by another decree-holder against 
the same judgment-debtor seeking rateable distri¬ 
bution as not creating a valid debt and entitling 
the decree-holder to share in the distribution of 
the assets under S. 73, C. P. C. The mere fact 
the decree was obtained ex' parte or on perjured 
evidence is not enough to vitiate it. The action 
of the Court under S. 73 is materially different 
from that of a court in insolvency proceedings. A 
rival decree-holder need not wait for the distri- 
bution of the assets before bringing a suit for a 
declaration that the decree of one of the decree 
holders was obtained by fraud and collusion and 
that he was not entitled to share in the rateable 
distribution. (SadaUva Iyer and Burn, JJ.) 
Venkatarama Iyer v. The South Indian Bank 
Ltd. 43 Mad. 381 ; 38 M. L. J, 108 1 

27 M. L. T. 66 : (1920) M. W. N. 92: 

55 I. C. 462 : 11 L. W. 81. 

-S. Rival decree-holders—Assets held 

by Munsiff—Power to order rateable distribution 
—Small Cause decree, 

A'District Munsiff cannot order rateable distri¬ 
bution of assets held by him in his ordinary juris¬ 
diction to a person holding a small cause decree 
and applying to execute it without transferring the 
decree to his Court. (Tyabji,].) Chella Narasiah 
V. SONTAN Ohayya. 21 I. C. 869 : 25 M. L. J. 601. 

Sale in Execution, 

-S. 73 and 0. 21. E. 83 and 0. 34, R. 6— 

Sale in execution—Sale free from mortgage—Sale 
postponed to enable Judgment-debtor to raise 
money by private alienation. 

Under Section 73 of the Civil Procedure Code 
where any property liable to be sold in execution 
of a decree is subject to a mortgage or charge, the 
Court may with the consent of the mortgagee or 
incumbrancer, order that the property be sold free 
from the mortgage or charge, giving to the 
mortgagee or incumbrancer the same interest in 
the proceeds of the sale as he had in the property 
sold. But it is not so in the case of a private 
alienation where there is absolutely no necessity 
to refer to the prior incumbrancer. For a private 
alienation all that is necessary under O, 21, R. 83 
Civil Procedure Code, is that the Court should be 
satis6ed that the application is made in good 
faith and that the decree amount may be raised 
by the mortgage or sale of a part or whole of the 
attached property. In the present case it was 
represented to the Court that the decretal amount 
could be raised by private alienation. The decree 
holder consented to time being given to the judg¬ 
ment-debtors for raising money by private 
alienation. The plaintiff was not asked to give up 
his mortgage lien, nor did he or his agent make 
any statement in court to the effect that he would 
give up his mortgage lien if the judgment debtors 
would satisfy the decree by private alienation. 
Held that in the absence of any express consent on 
the part of the plaintiff it could not be held that 
plaintiffs had given up his mortgage security and 
that his right^ as a mortgagee had come to an 
end. (Martimau aud Motisagar^ JJ,) Benarsi 
Das V, Gopi Chand. 6 Lah. L J. 279 : 

76 I. C. 52G : 1934 Lah. 132. 


C. P. CODE (V OF 1908^ S 73^Same Judgment- 
debtor. 

- S 73 (1) (h) and 0. 21, R. 66 (4)— Sale in 

execution free of mortgage-^Procedure—Distribw 

tion of assets. 

Property subject to a usufructuary mortgage 
may be attached and sold in execution of a dec¬ 
ree against the mortgagor. Unless the mortga¬ 
gee consents, the decree-holder has no right to 
bring the property itself to sale and all he can 
sell is the residual right of the mortgagor, that is. 
the right to recover the property on payment of 
the mortgage money. If either the fact of the 
mortgage or the amount of the mortgage money 
be disputed, the Court is to make a summary 
enquiry under O. 21, R. 66 (4) and to state the 
result of the enquiry in the proclamation of sale. 
[Heald, A. J. C.) Ovanna Perumal Chetty v, 
Maung Myin, 511. C. 760: 

(1919) 3 U. B. R, 139. 

Same Judgment Debtor. 

S. 73 and 0 21, R, 2— Same judgment- 
debtor—Decree against estate of deceased—Re¬ 
presented by same representatives - Effect of. 
Two decrees were obtained against the estate 
of the deceased testator, each obtained agamst 
two out of three executors. One of those two 
executors was common to two suits. Each dec¬ 
ree was prima facie capable of execution against 
the estate, Held, that the decree-holders were^en- 
titled to rateable distribution of the assets under 
S. 73 of the C. P. C. (Mookerjee and Beachcroft, 
JJ.) Nilmani Dey V, Hiralal Das, 

43 I. C, 452 : 27 C. L J. 100. 

% 

-S. 73—Same judgment-deblor —Neces¬ 
sary, 

It is essential for an application under S. 73,'C. 
P. C. that the decree should have been passed 
against the same judgment-debtor. 36 C. 130 foil 
36 B. 156 Dist. {Mookerjee and Beachcroft, JJ,) 
Balmer Lawrie and Co. v. Jadunath Banbr- 
JEE. 42 Cal. 1: 27 I. C. 644: 19 C. W. N, 1202. 

-S. 73— Same Judgment-debtor, 

Where the judgment debtors against whom, 
one decree holder has obtained decree are all 
judgment debtors under the decrees held by an¬ 
other, there is no bar to rateable distribution 
Under S. 73 of the C. P. C. (Mookerjee and Cas- 

persz,JJ,) Maharaja OF Burdwan v, Apurba 
Krishna Roy. 14 C. L. J. 60 : 10 I, C. 627 : 

15 C. W. N, 872. 

-S. 73— Same judgment-deb tor Several 

judgment.debtors—Some common in more than 
one decree—Rateable distribuHon—How award¬ 
ed. 

Where there are several defendants in one 
decree and some of them only in another, ratea¬ 
ble distribution is to be allowed so far as the in¬ 
terests of those in both decrees are concerned, 
S. 73 is inapplicable to^the case of a judgment- 
debtor unless he occupies the same character in 
both decrees; so, when there is a decree against 
a judgment-debtor personally and another as 
heir, he is not the same “judgment-debtor” 
within S. 73. {Robinson, 7.) Toola Ram ». 
Abdul Gafur. 24 I. 0. 476: 7 Bur, 1.1. 67, 
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Suit for money. 

S* 73 (2)— St4it for money—Limiiafion^ 
Limitation Act, Sch, 7, Arts. 62 and 120. 

A suit to recover money paid to a defendant 
under S. 73 of the C. P, C. is a suit for money 
paid to him for plaintiff*s use and must be brought 
within three years from the date of payment and 
not within six years under Art. 120. 37 M. 381 
Foil. (Ayling and Hannay, JJ.) Baizanath 
Lala V. Ramadoss. 39 Mad. 62: 

16 M. L, T. 609: 27 M L. J. 640: 26 I. C. 219: 

1 L. W. 952- 

-S. 76 —Judicial functions of Court—Not 

to be delegated. 

The judicial functions, of a Court cannot be 
delegated to a commissioner and the powers of 
Court to issue a commission is strictly defined in 
S. 75. {Mookerjee and Carnduff, JJ.) Ram 
Narain Singh v. Odindra Nath Mookerjee. 

15 C. L. J. 17: 13 I. C: 440: 17 C. W. N. 369. 

4 

' 'S. 75 and 0. 26— Conimi^.sion — I^sue of — 
Judge cannot delegate trial of material issues to 
commissioner. 

S. 75, C. P. Code defines clearly the circum 
stances under which a commission may be issu¬ 
ed and does not authorize a court to delegate to 
a commissioner the trial of any material issue 
which the Judge is bound to try. 16 Mad 350 foil. 
O. 25 does not in any way amplify the scope of 
S. 75. [Abdul Raoof and Harrison, JJ.) Sawan 
Mal V. RaUNAq Mal Chuni Lal. 3 Leh 209; 

68 I. C. 802 : 1922 Lah. 47. 

-S. 80 —Official Receiver in Insolvency 

proceedings—Notice necessary. 

The utmost that can be said is that an Official 
Receiver is a public officer within S. 2 sub-clause 
17 (d) C. P. C. and notice under S. 80 is neces¬ 
sary before filing a suit against him. (Lindsay 
and Sulaiman, JJ.) Mahrana v. David. 

21 A. L. J. 737 : L. K. 4 A. 483 : 46 A. 16 : 

77 I. C. 57: 1924 A 40. 

-— S. 80— Public officer — Damages—Police 

Officer. 

A notice under S. 80 is necessary, before suing 
a police officer for damages when he acts under 
the powers conferrel by Cr P. C. and S. 42 oi 
the Police Act, will not apply. (Tudball, J.f 
Bachioha Singh v. Jafar Beg. 3o I. C. 173 ; 

13 A. L. J. 788. 

■S. 80 —Suit against Official Assignee — 
Notice not necessary. 

Plaintiff purchased certain property from the 
defendant who was soon after adjudged an insol¬ 
vent. The Official Assignee objected to an ap¬ 
plication by the plaintiff to have his name entered 
as owner in the Record of Rights. Plaintiff there¬ 
upon sued for declaration of title without giving 
notice under S, 80, C. P. Code to the official 
Assignee. Held that ihe suit was maintainable 
without notice. \Macleod, C. J. and Crump, /.J 
Damodar Jagjiven V. Govindje. 

25 Som. Xi. B. 378 : 

73 I. C. 240: 1923 Bom. 392 

-8. B0-' Injunction—NoHce. 

A suit for injunction to restrain a threatened 
and imminent injury is maintainable against a 

VoL. 1—81 
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public officer even in the absence of notice under 
S. 80 of ihe C. P. C, 11 Bom. L. K, 1148. Foil. 
(Pratt, J.) Muradally Shamjae v. Lang. 

63 I. C. 627 : 21 Bom L. R. 980. 

-S. 80 — Injimclion — Notice. 

Tile right of suit which is expressly granted by 
the legislature under S. 80 of ihe C. P. C. cannot 
in reason be deferred until its exercise has be¬ 
come illusory by insisting on strict observance of 
the rule regarding notice. 10 I. C, 639, Foil, A 
suit under S, 80 can be filed before the expiry of 
the period of notice where the agents of the Sec¬ 
retary of State during the currency of the notice 
threaten to destroy the property which is the very 
subject-matter of the intended suit. The object 
of S. 80, C, p, Cm is to enable tlie Secretary of 
State who necessarily acts through agents, time 
and opportunity to reconsider his legal position 
when that position is challenged by persons al¬ 
leging that official order has been illegally made 
to tlieir prejudice. (Batchelor and Shah, JJ.) 
Secretary of State v. Gulam Rusul. 

40 Bom. 392: 34 I. C. 535 : 18 Bom. L. R, 243. 

-S. 80 —In junclion—Suit against a public 

officer — Bom* Land Rev, Code Ss, 79-A and 202— 
Talnqdari settlement officer. 

For a suit for an injunction to restrain a public 
officer from performing an act purported to be 
done by him in his public capacity a notice 
under S, 80 is necessary, A Taluqdari settlement 
officer is public servant. (ScoitC.J. and Hay¬ 
ward, JJ.) Bhavani Shankar v. Taluqdari 
Settlement Officer, 26 1. C. 749: 

16 Bom. L. R. 766. 

.. S. 80 —Injunciiou . 

No notice is required lor a suit for injunction 
against a public officer and no Secretaty of State, 
for restraining an irreparable injury. (Batchelor 
and R(io, J] ) Naginlal v. Official Assignee, 
37 Bom. 243; 17 I. C. 876: 14 Bom. L. R. 1148. 

-S, 80— ice—Requisites of'-Bom Land 

Rev. Code (18 79), S. 79 A. 

Where a Collector issued notice under S. 79 
A on a person asking him to vacate a certain 
land within a certain time, which notice by im¬ 
plication, declared that the sale and mortgage 
under which he held the land were void, a suit 
against the Collector must be instituted after a 
noiice under S. 80, C. P. C. Mere letter by plain¬ 
tiff to the Collector that he cannot be evicted ex¬ 
cept by a suit and that if he were evicted he 
would sued in his turn, is not a sufficient notice. 
(Chandavarkar and Batchelor, JJ ) TalUkadari 
Settlement Officer v. Bhaigibhai Iswapdas. 

16 I. C, 415 : 14 Bom, L, R, 677, 

- S. 80 — Notice—When dispensed with. 

Where a person takes steps before Revenue 
authorities against an order of a Revenue autho¬ 
rity, he cannot be exempted from the obligation 
of giving notice to the Govr, under S. 80 before 
bringing a declaratory suit against the Secretary 
of State unless it appears that it was impossible 
for him to serve the Government with a notice 
and comply with the provisions of S. 80. 
(Chandavarkar and Rnssel, JJ,) Sakhafam v. 
Secretary of State. 15 I. C. 639 : 

14 Bom. L. R, 853. 
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-S. 80— Injunction — Notice. 

Where there is serious and imminent injury 
requiring immediate injunction, a court can en¬ 
tertain the suit and issue the injunction without a 
previous notice* The repetiMo^ of the word 
“ against’’ in S. 424 (S. 80 new Code) shows that 
the 'act' described in the section relates only to 
the public officers and not to the Secretary of 
State. [Chandavarkar and Heaton, JJ.) Secre¬ 
tary OF State v, Gajanan Krishna Mavlankar. 
35 Bom. 362 : 10 I. C. 639 : 13 Bom L. R. 273. 

-■ — -S. 80— Interpretation—Public Officer — 

Discharge of duty—Notice—Mala fides. 

It is not permissible to read the words in S 80. 
C. P, Code as if they were “ in respect of any act 
purporting to be done by such public officer bona- 
fide in his official capacity.” It is not legitimate 
to construe the section by importing into the 
section words which do not appear in the section. 
A public officer is entitled to not’ce of suit 
under section 80 of the Civil procedure Code, 
even if in the discharge of his duty he has acted 
mala fide. [Sanderson^ C. /. and Richardson, J.) 

Dakshina Ranjan Ghose V. Omar Chand 
OSWAL. 50 Cal. 992 : 28 0. W. N. 10 - 

75 I. C. 173 : 38 C. L. J. 104 : 1924 Cal. 145. 

■ S.80— under special Law—Period 

of notice—Cannot be deducted. 

Where a special law of limitation applies a 
party is not entitled to deduct the period of two 
months for service of notice under S. 80 of the 
Code. (Woodroffe and Cuming, JJ.) Secretary 
OF State v. Ananda Mohan Roy. 

66 I. C. 287 : 34 C. L. J. 205. 

-S. 80— Public Officer — B, T. Act, S. 95— 

Cr^mmon manager. 

A suit for accounts against a common manager 
appointed under S, 95 of the B. T. Act cannot 
be maintained without service oi the notice under 
S. 80 of the C. P. C. and without leave obtained 
from the Court appointing him. Acts of officers 
de factOy performed in the scope of their assumed 
official authority in the interests of public or 
third persons and not for their own benefit are 
valid and binding as if they were acts of officers 
de and cannot be collaterally impeached. 
(Mqokerjee and Panton, JJ.) Beni Madhab v, 
Upendrachandra SiNGha, 24 C. W. N. 138 : 

53 I. C. 747 : 30 C. L. J. 279. 

-S. 80— Suit under Bengal Tenancy Act, 

S 104 H^Exclusion of time of notice—L imitation. 

The period of two month of notice under S. 80 
C.P.C. cannot be excluded in reckoning the limi¬ 
tation for a suit under S. 104 H. of the B. T. Act. 
(Fletcher and Huda, JJ.) Secretary of State 
V. Lakki Narain Das. .46 X. C. 899, 

-S. 80— —Defects in — Plaint, vari¬ 
ance in effect of. 

Where plots mentioned in the notice compris¬ 
ed all the plots mentioned in the plaint, the 
variance between the notice and the plaint does 
not justify dismissal of the suit. (Chaiterjee and 
Newbould, JJ.) Ganga Das Sil v. The Secre¬ 
tary OF State. 321. C. 752 ; 20 C. W. N. 636. 

--S. 80— Notice — Defective—Suit against 

Secretary of State* 


C, P. CODE (V OF 1908), S. 80. 

A notice under S. 80 is not a proper notice if 
the case set up in the plaint is different from the 
ca^e stated in the notice. A suit instituted upon 
such a notice cannot be maintained. (N..R, 
Chaiterjee and Newhouldy JJ.) Abdul Wahab 
V. Secretary of State. 32 I. C. 235. 

-S. 80 — Notice—If necessary in all suits 

against Secretary of State^District—Meaning of. 
Notice under S. 80 C. P, C. is necessary in 
every case instituted against the Secretary of 
State including one arising on a contract. The 
term‘District’ in S. 80 means the district in 
which the suit is instituted and the notice must be 
served On the Collector or one of the Collectors of 
that District and not on the Collector of another 
District where the cause of action partly arises, 
[Coxe and Beachcroft, JJ,) Rattanchand Da- 
ramchand V. Secretary of State for India, 

271. C 232 : 18 C. W. N. 1349. 

-S. 80— under S. 104 H of the 

Bengal Tenancy Act, 

Notice under S. 80 of the C. P, C. is necessary 
for suits under S. 104 H. cf the Bengal Tenancy 
Act by plaintiffs as tenure-holders against the 
Secretary of State as landlord. (Stephen and 
Mullick, JJ.) Hari Mohan Misra v. Secretary 
OF State. 22 I. C. 36 : 18 C. I. J. 566. 

-S. 80 — Notice—Requisites of —Suit 

against the Secretary of State. 

A notice which does not contain all the names, 
descriptions and places of residence of the plffs. 
in a suit agamst the Secy, of State etc., is an 
invalid notice. A notice though invalid may be 
waived by the Secy, of State and would be deem¬ 
ed to have been waived if no issue is joined at 
the lime of settlement of issues. No other deft, 
can raise the question of validity of notice under 
S. 80. (Mookerjee and Beachoroft, JJ.) BolA 
Nath Roy v. Secretary of State. 

40 Cal. 503 : 16 I. C. 849 : 17 C. W. N. 64, 

-S. 80—Pm6//c Officer—Act done in bad 

faith—Notice not necessary. 

A Public Officer who is sued in respect of an 
act done in bad faith is not entitled to notice 
under S, 80 of the C. P. C. (Fletcher, J,) PEARY 
Mohandas v. Weston. 16 C. W. N. 145 : 

13 I. C. 721: 13 Or. L. J- 65. 

-S. 80 —Deduotioii of time — Notice—' 

Limitation Act, S. 15 (2). 

Where notice to Government is necessary 
under S. 80 C. P. C. the period of two months is 
excluded from the prescribed limitation,’ (John^ 
stone, C, /. and Shah Din, J.) N. W. 
Ramdhan Malsheb Lal. 52 P. B. WIJJ 

38 I. C. 600 : 42 P. W. B. 1917. 

- n.BO—Injunction—Notice of suit—Public 

officer—Irreparable damage. « r» • 

The notice prescribed by S. 80 of the CiP«4j. is 
esfential in all suits against the Secretary of State 
or against a public officer in respect 
purported to be done by the said public officer in 
his official capacity, even though the reliel 
claimed is ai> injunction and irreparable i injury 
likely to be caused if a rule nisi for an. injunctions 
is not at once granted and though the act coin 
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plained of is a threat to do a future injury pro¬ 
vided the threat is conveyed through an act, such 
as speech, writing, etc. 41 M. 792 foil.; 37 M. 113 
Expl. {Sadasiva Aiyar and Spencer^ JJ,) The 
Superintending Engineer, Bezwada v, Rama 

KRISHNA IYER. 39 M. L. J. 161 : 28 M, L. T. 163 : 
12 L, W. 193 : 68 I. C. 886 : (1920) M W. N. 496. 

-^-8. 80— ^^Purporiiifg to be ” done—Public 

officer acting mala fide— Notice before suit — 

^sPur porting^*" 

A public officer is entitled to notice under S. 80 
before suit, though he acts mala fide in the dis¬ 
charge of his duties : The word “ purporting” 
covers a profession by acis, by words or by ap¬ 
pearance of what is true as well as of what is un¬ 
true. 24 C. 584 approved : 7 C. 499 : 2o A. 220 
Diss. (Wallis^ C. J. Sadasiva Aiyar and Speuccr^ 
JJ,) SAMaNTHALA KOTt REDDI V, PoTHURl 
SUBBIAH. 

7 L. W. 686 : 34 M. L J 494 : 23 M. L. T. 367 : 
(1918) M. W. N. 414 : 46 I. C. 86 : 41 M. 792. 

-S. 80— Injunction—Suit for — Notice. 

S, 424 of the Old Code makes notice necessary 
in all suits against the Secretary of State includ¬ 
ing suits for injunction. 25 C. 239; 25 A. 187: 35 B 
362: 14 Bom. L, R, 353, foil. (Sundara Aiyar and 
Sadasiva Aiyar, JJ,) Secretary of State r;. 
Kale&han 37 Mad. 113 : 23 M. L. J. 181 : 

(1912) M. W. N. 786 : 16 I. C. 947 . 

12 M, L, T. 224. 

- — S. 80— Action against village Headman 

—Notice is necessary. 

No action for damages can lie against a village 
headman for an act done in his official capacity 
unless the requirements of S. 80 are fulfilled. A 
report to the S.D.O. or D. C. is not notice. (Heald 
},) Maung San Ya v, Maung Ngwe Hla. 

2 Bur. L. J. 29: 1923 R. 250. 

— -S. 80 —Public officer—Bench clerk —Less 

of document, 

A suit against a Bench clerkf or damages result¬ 
ing from the loss of a record in Court through 
his negligence cannot be brought without giving 
notice prescribed by S. 80, C. P. C. {Rigg,J. C.) 
Nga Meik V, Nga Gyi. (1917) 3 U.B.B. 1 : 

40 1. 0. 677 : 11 Bur. L. T. 95. 

--- W—Injunction— Past cause of action. 

By this section notice of a Suit is necessary for 
injunction when the cause of action for the 
injunction is an act detrimental to the plft.’s in¬ 
terests and already done by the Public Officer. 
(Pratt, J. C. and Crouch, A.J.C,) Abdul Wahid 
V, Manager, Encumbered Estates. 

19 1. C. 838 : 6 S. L. E. 250. 

— -‘S. 80— Cause of action — Notice* 

Notice by a plff. under the section cannot 
constitute a cause of action. The right to sue can 
accrue when the order of the Collector interfering 
with the plff’s. right is passed. (Pratt, J, C. a^d 
Fawcett, A, J, C,) Fakib Shah Baldin v. Secre¬ 
tary OF State. 

19 I. C. 565 : 6 S. L. B. 210. 

« 

■■' 9. 80— Injunction—Suit against Secretary 

of Siate^Notice* 


C. P. CODE (V OF 1908), S, 83. 

A suit for injunction against tlic Secretary of 
State must be rejected, if no notice has been 
given under the section. [Hayward, A, J. C.) 
Sabro V. Secretary of State. 

19 I. C. 361 : 6 S. L. R. 123. 

- 8, SS —See also Alien Enemy. 

-S. 83 —Alien enemy—Suit by ^Service of 

summons in foreign enemy country. 

\ Under S. 83 an alien enemy residing in British 
India may sue in British Courts with the permis¬ 
sion of the Governor-General in Council, An 
application by an alien enemy for summons of a 
suit for judicial separation filed in British India 
by him to be sent to the Probate, Divorce and 
Admiralty Division of the High Court of judica¬ 
ture in England for transmission to the Foreign 
office for service upon the respondent residing in 
enemy country should not be refused though the 
respondent is the subject of a country which is 
at war with Great Britain. (Walsh, J ) Reieff- 
stock V. Reiffstogk. 

39 I. C. 862 : 39 All. 317. 

--S. 83— Alien enemy - Cause of action 

arising upon contract made after war — Intern¬ 
ment, effect of. 

Whether the cause of action arose before or 
after war, an alien enemy can be sued in British 
Indian Courts and would have every right to 
prosecute his case before the Courts in accordance 
with the laws of procedure, and it makes no diff¬ 
erence that he was interned at the time, Halsey v. 
Lowenfield. (i9l()) 1 K. B. 143. ref. (D, Chatterji 
and Beachcroft, JJ.) Abdul Quader Khalifa v* 
Frit2 Kapp, 40 Cal. 1140 i 

20 C. W. N. 69l : 35 I. C. 951 : 

23 C. 1 J. 493. 

S. 83- Alien enemy—Residence in hostile 
country firm—APen enemy partner—Right to sue. 
Nationality is not the test for determining 
the status for the purposes of civil rights and 
liabilities of a person who is an ” alien enemy'’ 
within S. 83, C.P. C. A British subject voluntarily 
residing or carrying on business in enemy 
country will be treated as an alien enemy. 
Residence need not amount to what is called 
domicile (L e.,) permanent residence sine animo 
revertendi. A much less permanent residence is 
sufficient to make a man an alien enemy provid¬ 
ed it is not of a temporary character. If a person 
resides in a hostile country for a substantial 
period of time,he acquires, the disability attaching 
to an enemy during that period unless such 
residence is with the consent of the Crown. If 
one of the partners in a firm is an alien enemy, 
neither he nor his partner who does not bear an 
enemy character can recover money owing to the 
firm in the English Courts. (Shadi Lai and 
Mariineau, JJ.) FIRM Haji Ali Jan v. Abdul 
Jalilkhan, 55 1. C 324 ; 1 Lah. 276 : 

2 Lah. L. J. 276. 

——S. Alien enemy—Contracts and com¬ 

mercial dealings. 

It is not all contracts, whatever but Oialy ali 
dealings of a commercial nature between hostile 
aliens that are tainted with illegality. A contract 
whose tendency is to increase the enemy's 
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resources is prohibited, tut not an agreement for 
payment of money from funds accruing there. 
{Srin vasa lycngay, /,) Wuthrick z;. David 

31 M. L. J. 860 : (1917) M. W. N. 73 : 

37 I. C. 957 : 5 L. W. 375 

-S. 83— Alien enemy—License to trade — 

Right of suit. 

An alien enemy who has been licensed to trade 
in British India has a right to bring suits in 
Indian Courts. {Ormond and Txvomev^ 7J.) M, 
]\lEYER V, Mrs. C. lea, 31 I. C, 888 : 

§ Bur, L. T. 51. 

- S, 83 — Alien enemy — Jurisdiction of 

British Courts. 

An alien enemy is amenable to all local laws 
in consideration of the protection he enjoys while 
residing in a foreign country. That being so 
there is no reason why an alien enemy should not 
be sued or proceeded against in the Courts of 
India. The decree would be effective against the 
defendant’s property subject to any rights of the 
Crown. (Hayward, A. 3* C ) HussEiNi NaNdoo 
V, Weighers and Levy, Ltd. 

29 I. C. 22 : 8 S. L. B. 329. 

-S. ^^—Ruling Chief — Suit against — 

Consent of Governor-General in Council. 

A suit against a Ruling chief cannot be main¬ 
tained without the consent of the Governor- 
General-in-Council, (Knox. J.) Ramnath Vyas 
V. Sri Thakur Rash Beharji Maharaj. 

25 I C, 271 

- Ruling Chief—Kuritndwad Jagir^ 

dar. 

The Kurundwad Jagirdars are Ruling Chiefs 
who cannot be sued without the consent of the 
Governor General under S. 66 of the C. P. C. 
(Scott, C. /. and Shah, ].) Krishnaji v. The 
Secretary of State for India. 

511. C. 228 : 21 Bom. L. K, 376. 

-S. 86—'S/^/7 against Ruling Prince-Con- 

sent of Governor-General—Submission to jurtsdic- 
iion — Effect. 

Where a Ruling Prince having sovereign 
powers submits to the jurisdiction of a British 
Court, no objection can be raised by him. in the 
Appellate Court on the ground that the consent of 
the Governor-General had not been obtained 
prior to the institution of the suit. (Fletcher and 
Smither, J.) Birendra Kishore v. Hashmat All 

46 I C. 568. 

.- -s. Consent—Declaratory suit against 

Ruling Chief with consent of Governor^Gcnerzl— 
Plaint amended by adding prayer for possession 
—Consent for mit for recovery of possession sub¬ 
sequently obtained—Effect 

Where a suit was filed against a Ruling Chief 
with the previous permission of the Governor 
General in Council under S, 86 of the C. P. C. 
for declaration of title and the plaint was allowed 
to be amended by the adding of a prayer for 
possession, the consent of the Governor General 
for instituting a suit for possession having been 
obtained subsequently. Held that it would be 
safer for the plff. to withdraw the whole suit and 
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file a fresh suit for possession. (Chitty and 
Chatter fee, JJ,) Nripendra Naratn v. Manindra 
Chandra Nandi. 

22 I. C. 889 :17 C. W. N. 1243. 

-S. 80— Defence of—Set off—Seotion not 

applicable. 

The section does not apply to a defence put 
forth as set off. Such a defence can be put for¬ 
ward in answer to a claim by a Ruling Chief 
without the consent of ihe Governor-General. 
(Abdul Raoof and Mariineau. JJ*] Sukhdev 
Singh Haeura Mal Gobind Rao. 62 I.C,778. 

4 

-S. Ruling Chief—Consent of Gover- 

nor-Gencral'in-Council — Privilege—Pleading to 
merits of—Waiver of privilege — Submission. 

No suit can be mainiained against a Ruling 
Chief without the consent of a Governor-General- 
in-Council. The mere fact that the deft, after 
claiming the privilege pleaded also on the 
merits, does not amount to a waiver of privilege 
and submission to jurisdiction. 21 B. 351; 1 L. W 
887; 2 M. 407, foil. Per Oldfield, J:— The 
recognition of cases of waiver as excepted 
frona the ordinary provision of international law 
as understood in England cannot be imported into 
the clear language of the C. P. C, (Oldfield and 
Sadasiva lyerj*) Narayana Moothad v, Dewan 
OF Cochin. 39 Mad. 661: 29 M.L.J, 667 : 

(1915) M. W. N. 634 ; 30 I. C. 611: 

2 L. W 637. 

[Confirming the judgment of Tyabji, J. in 

38 M. 536], 

-S. %G—Ruling Prince when can be made 

party. 

S. 86, C* P. C. is exhaustive and lays down the 
cases where a prince or chief can be brought on 
record whether he is suing or sued as 
such or in any other capacity, (Tyabji, J*) 
Kuthalidath Narayan Mootha The Cochin 
Sirkar. 38 Mad. 635 : (1913) M. W. N 977 : 

21 I, C. 930: 14M.I.. T.486 : 

25 M I. J. 621. 

--Ss. 86 and 87— Sovereign prince* ^ 

A suit will not lie against a sovereign prinM 
without the consent of the Governor General in 
Council, A state cannot be sued apart from its 
Ruling Chief. 9 C, 535 Foil). (Benson, 0.0 J* and 
Napier, J.) Gilmore v. State of Travancore. 

12 M. L. T, 496: 17 I. C. 444 : 

23 M. L. J. 605. 

-S. GG- -Applicability—Acquiescence hydf 

fendant bars him from quesiicning validity of 
decree. 

S. 86 of the Code becomes applicable to a suit 
where the defendant attains the dignity^ of a 
Ruling Chief and the suit cannot be continued 
without the requisite sanction. The bar is on the 
plaintiff and not on the Court. If the defendant 
acquiesces in the failure of the plaintiff to obtain 
the sanction he cannot after judgment question 
the validity of the judgment on the ground tlwt 
the bar was not removed. (Oas and Ross, JI*) 
Maharajah of Rewa v* Siva Saran Lal. 

2 P. L. T. 180 : 6 P. L. J. 185 : 

61 1. C, 989: 1921 Pat. IfO. 
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-S, 86 (5) — 2'cnancy--'Rulinil Chief. 

Plaintiff held certain lands ol the Ruling Chief 
(defendant; without rent. The chief resumed the 
tnuafi through Court which assessed rent against 
plaintiff who sued for declaration of his heritable 
right to hold the land free of rent. Held that ihe 
suit being brought without the Govemor-Geoerars 
sanction as required by law, is not maintainable, 
because it does not fall under proviso 6 to S. 86. 
(I^a«/ia»yrt Lai and Stuart^ AJ.Cs.) Amir Singh 
V. Jagat Singh. 68 I. C, 

" 9. 88 and 0. 35 R, 5 —I nterfdeadcr ^uii — 

Nature of. 

Where the defendants do not claim adversely 
to one another, nor is the plaintiff admitting the 
title of one of the defendants or is willing to pay 
or deliver the property to him, the suit is not an 
interpleader suit. (Chaiterji and Pcarsofi, JJ.) 
Asan Au V. Sarada Charan Hastagir. 

1922 Cal. 138. 

-S. 89 and Sch. II— Arbitration without 

CourVs order. 

Arbitration between tHe parties to a suit with¬ 
out the Court’s order is an arbitration without the 
intervention of the Court under the Code, and all 
applications for a decree based on an award, in 
cases not coming under the Indian Arbitration 
Act of 1889 should be under Sch. II of the Code 
only, {Macleod, 7.) Shavaksha Dinsha Davar v. 
Tyab Haji AyUH. 40 Bom. 386. 

37 I.C. 140 : 18 Bom. L. R 559. 

♦ 

-S. 89-"Saz;d in . in force. 

The words ’save in...in force" in S. 89 do not 
let in O. 23,R, 3 of the Code and the words “ any 
other law for the time being in force ’* refer to 
amendments of, or substitutions for, the Arbitra¬ 
tion Act or other prices of legislation on that 
subject-matter. (Rankin, J.) Deckari Tea Co. 
V, Assam Bengal Railway, 25 C. W. N. 127 : 

61 I, C. 919 : 47-Cal. 6. 
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filed by the parties and from a decree so passed 
no appeal lies except iu so far as the decree is in 
excess of or not in accordance wiih the award so 
modified. [Kanhaiya Ltd J.C, and Danieh, A J.C.) 
Hakim Fasal Ahmiid v. Enayat Ahmfd 

9 0. L. J. 219 : 68 I. C. 209 : 
25 0. C,213 : 1922 Oudh lb9. 

- S. 89— Scope of, 

S. 89 excepts the procedure of the Code from 
being applicable to arbitrations uuder the Arbi¬ 
tration Act and S 4 does the same generally. 
(Fox CJ. and H artnoll J.) Ripley v. Nahapiet. 

5 Bur, L. T. 155 : 17 I. C. 902 : 

6 L. B.E 88. 

-S, di—Village pathway — Qhsfruclion —// 

public nuisance 

The public at large arc not aifcctod by the 
obstruction ol a village pathway which only the 
villagers can use so that a suit for a declaration 
of their rights in respect of the pathway is not 
governed by S. 91 C.P.C. {Fletcher and Huda, 
JJ.) Nagendra Nath Mazumdar v, Banwari 
Lal Das, 46 1. C. 970. 

-S Ql—Scope of —S, 33 of Calcutta Muni¬ 
cipal Act, if controls. 

S. 33 of the Calcutta Municipal Act docs not 
control S. 91 of C P.C. and any two persons may, 
under the latter section, sue for the removal of a 
public nuisance, though situated within a Muni¬ 
cipality. (Chatterjee and Walmsley, JJ.) Suraj 
Mal Khrad V. Akshoy Kamar Roy. 

40 1. C. 74 : 21 C. W. N. 595, 

-S. 91— Relief not claimed in respect o) 

public nuisance cannot be granted. 

No relief was sought in respect of the public 
nuisance and there was no claim held there can 
be no declaration that the place in suit is a pub¬ 
lic thoroughfare and has been obstructed as 
such. (Abdul Raoof and Campbell, JJ-) Tirata 
Ram V. Md Abdul Rahim. 73 I C. 616 ; 

1923 lah 546. 


-S. 89 a&d SchII pa^'a 23—S^i. Rel. Act, 

S. 21— Arbitration proceedings. 

S, 89 (1) C. P. C. read with Sch. U. para, 22 
makes the concluding provision of S* 21 of the 
Sp. Rel Act inapplicable to all arbitration 
agreements and awards governed by Sch II. 
\Mookerjce, Chitty and Walmsley, JJ.) Dina Ban- 
DAUMNA V. DURGA Prasad. 46 Cal 1041 : 

29 C. L. J. 899 : 51 I. C. 80 : 23 C. W. N. 716. 


S. 89— Award without intervention dur¬ 
ing pendency of suit cannot be recorded as ad¬ 
justment. 

An award made without the intervention of the 
Court during the pend-'ncy of a litigation can- 
aot be recorded as an adjustment under O. 23 
R 3 of the CP Code and cannot be enforced 
under S. 89 of the C. P. Code, 37 Bom 639 : 26 
Bom. 76 diss. (Shadi Lal C. J. and Leslie Jones, 
J,) Hari-Perfau V. Soogan Devi. 

67 I. C. 123 : 3 Lah L. J. 162. 


■ Si 89 and ^^^Award — Compromise 
modifyin^-^Decree — Appeal. 

A court is competent on an application under 
Sch, II, para. 20 C. P. Code to pass a decree on 
an award as modified by a lawful compromise 


-S. 91— Highway — Obstruction—Damage 

—Cause of action. 

Obstruction of a way w ithout any special da¬ 
mage can afford no cause of action to a member 
of the public. Per Sundara Aiyar, J —Special 
damage need not always be only pecuniary, 22 C. 
551 : U M. 177 ref. 8 A. L. J. 19 not appr. Per 
Sadasiva Aiyar, J. —Special damage should be 
something substantial and not mere pecuniary da¬ 
mage to the extent of four annas or eight annas. 
(Sundara Aiyar and Sadasiva Aiyar, JJ.) Kaji 
Sayed Hussain Saib v. Edigy Narasimhappa. 

23 M. L. J. 539 : 12 M L. T. 491 : 
161. C. 962: (1913) M.W.N. 991, 

-S. dl'-Public nuisance — Damage — Proof. 

In a suit by a private person for the removal of 
public nuisance, he mast prove special damage to 
himseP. Special degree of inconvenience suffered 
by him cannot be said to cause him damages. 
(Koiwal, A.]. C.) Rukhmi v. Krisan. 

48 I. C. 88.(Nag.) 

-S. 91— Nuisance—Public and private^ 

Difference between—Right of suit—Obstruction to 
procession of Hindu idol by Mahomedans-^ 
Individual ri^ht of suit* 
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A private action is not allowed for a public 
injury. The civil remedy a.^ainst it, is a suit under 
S. 91 but a private nuisance is actionable by the 
person injured by it. The general obstruction of a 
public thoroughfare, unless authorised by law, 
custom or contract, is a public nuisance for which 
a private suit is not allowed but to obstruct, annoy 
or endanger a particular person or body of per¬ 
sons only in his or their use of a public thoiough* 
fare may be a private nuisance, for which a 
private action may lie. Every class or community 
has a right to use the public streets for religious 
and musical processions subject to the law against 
nuisances and any wrongful attack on that right 
will give rise to a cause of action. 30 M 15 Foil. 
The procession of a certain Hindu Idol along a 
particular road was obstructed by the members 
of a certain Mussalman mosque built on the road 
side. It was alleged on behalf of the idol that the 
procession was customary and lawful and the 
obstruction illegal. It was alleged on behalf of 
the mosque that the music, noice and disturbance 
caused by the procession was a nuisance to the 
worshippers in the mosque at the hour of prayer: 
Held^ that on his allegation each party was com¬ 
petent to bring a private suit for an injunction 
against the other. 32 M 478, 20 M. L. J. 119 ref 
(Stanyon^ AJ.C.) SaeikH Chand z;. Laxman. 

36 I. C. 534 : 12 N. L. K. 130. 

-S. 92.-- 

Abatement of suit. 

Accounts. 

Addition of parties. 

Alienation of trust property. 

Amendment of plaint). 

Charitable trust. 

Compromise of suit. 

Costs. 

Co-trustees. 

Court fee. 

Be facto trustee. 

Forum. 

mandatory provision. 

Object of. 

Parties. 

Private trusts. 

Public trusts 

Eeliefs, 

Eisligious trust. 

Removal of trustee. 

Right to suoi 

Sanction. 

Scheme. 

Scope of, 

Trespasser^ 

Trustee Be SoQ Tort* 

Abatement of Suit. 

--S. 92 —Abatement of suit—Death of one 

piff- 

A suit under this section is prosecuted by 
individuals not for their own interest but as re¬ 
presenting general public, and so it does not abate 
on the death of the original piffs. (Lord Dunedin] 
Raja Anand Rao v, Ram-Das Daduram, 

48 Cal. 493 : 13 L. W. 318 . 

(1931) M. W. N, 34 ; 17 N. L. R. 37 : 

48 I. A. 12 : 35 C. W. N. 794 : 

62 1. C. 737 :30 M. L. T. 194. (P. C ). 


C. P. CODE (V OF 1908), S. 92—Addition of 
Parties. 

--S 92 —Abatement of suit—Suit agamst 

trustee—Death of one i>lainliff—Fresh sanction* 

S. 92 is not mandatory but is permissive and 
directory. It is necessary for the continuance of 
the suit that there should be at least two plaintiffs. 

If one representative dies, it is open to another 
member of the public interested in the trust to 
take his place after obtaining necessary sanction. 
In a suit under the section one of the piffs. died. 
Another applied to be brought on record. The 
Court dismissed! the suit as the-applicantj wasinot 
the legal representative 'of the deceased. Held, 
the C urt ought to have .given the applicant time 
to get the sanction required and for showing that 
he was a person interested in the trust and on 
proof of these two qualifications, the Court should 
make him a co-plaintiff. (Rafigue, /.) Chhabila 

R. f M V. Durga Prasad 37 All. 296 : 

28 I. C 681 : 13 A. L J. 379, 

-S. 92 —Abatement of suit^Death of plff. 

The death of one of the plaintiffs who have 
obtained sanction in a scheme suit does not cause 
abatement of the suit. \ScotFSmith, /.) Gopi 
Das V. Lal Das. ^97 P. R. 1918 : 47 I. C.‘983 i 

173 P. W. R. 1918, . 

* Y 

-S. 92 —Abatemenfof Isuit — Death] of de¬ 
fendant. 

Where during the pendency of the suit against 
a trustee for his removal on the ground of mis¬ 
management, breach of trust, for settlement of a 
scheme and appointment of committee of super¬ 
vision, the dett. died. Htld that the cause of 
action survived against the successor in office of 
the deceased trustee in as much as the plaint 
contained among various averments, cerfain 
speci&c allegations of misfeasance and breach of 
trust against the petitioner, while acting as agent 
of the deceased trustee/ (Spencer and Seshagiri 
Aiyar, JJ.) Sivagnana v. Advocate-General 
OF Madras. 24 M. L. J. 174 : 2 L W. 148 : 

27 I. C. 874 : (1915) M, W. N. 186. 

[The same view was taken in (1921) M.W.N 24 ; 
13 L. W. 318.] 

Accounts, ^ 

-S. 92 —Accounts — Trustee — Power lo 

order. 

S. 92. C. P. C. is quite wide enough' to entitle 
the Court to direct an account against a trustee 
and to order him to pay the amount found due 
upon taking those accounts. (Richards, C, J. and 
Banerjee, J.) Nathoo Mal v. KishoRI Lal 
Singh. 28 1. C. 886. 

Addition of Paities. 

-S. 92 and 0. 1, R. 10 -Addition of parties 

—Power of Court — Addition of Advocate- 
General as plaintiff—Frame of scheme.' 

In a suit for the protection of a trust under ^ 

S. i92, C. P. C. the most important questions to be 
settled are those which relate t.i the admini¬ 
stration of the trust and the Court has power 
under O. I, R. 10 to add pat ties for the effectual 
adjudication of those questions. Under S. 92^*^ 
suit may be brought by the Advocate-General ^ 
himself or by two worshippers to whom he Wai** 
given his consent in writing to sue or by tbb 
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parties. 

Advocate-General In conjunction with those per¬ 
sons. The right of each lo sue in his own name 
is not exclusive of the right of the other (Spencer 
andKfishnan^JJ,) Ambalavana Pandara San- 
NADHi ?'• The Advocate-Gen I-ral of Madras. 

48 Mad. 707: 38 M. L. J. 201 : 

27 M. L, X. 100 : 55 1, C. 646 : 

11 L. W. 219 

- Addition of parties—Scheme suit 

— Jurisdiction of Court to add others as parties, 

A suit under S. 92 by two worshippers for re- 
ntoval of trustees and for framing a scheme is a 
representative suit and such a character is not 
changed by the fact that sanction is given by the 
Advocate-General and the Court can add other 
worshippers if the suit is not properly prosecuted. 
(Baktwell, /,) Varadayva Chetty v. Muno- 
SWAMI CHETTY, 13 I. C. 232 : 10 M. L. T. 614. 

Alienation of trust property. 

-S. 92 (h) — Alienation of trust property — 

Suit for declaration of invalidity — Maintainabi- 
lity—When granted—Scope of section. 

S. 92, C. P, Code is intended to be an exhaustive 
statement of the law applicable to suits based 
upon any alleged breach of any express or con¬ 
structive trust, created for public purposes of a 
charitable or religious nature. 

A declaration regarding the validity of an 
alienaMon by a trustee comes within S. 92 (h), If 
the result of a declaration is not to produce any 
effect on the parties, but will only be a stepping 
stone for further litigation, the Court ought not to 
exercise its discretion and grant a declaration of 
such a nature. (Piggott and Walsh, JJ,) Mufti 
Ali Jafar V. Fazal Husain Khan. 

20 A. L. J. 667 : L. B, 3 A. 352 ; 

4 U. P. L. R (A.) 131 :67 I. C. 658 : 

44 A. 622 ; 1922 A. 349. 

-S. 22-~Ali6nation of property—Trans 

feree of wakf property made a party to suit under 
—Transferee whether hound by decision. 

The transferee of a wakf property who is made 
a party to a suit under S. 92 of the C, P. C, is 
bound by decision in the suit and he is barred i 
from going behind it, in a subsequent suit. (Rich¬ 
ards, C, J, and Banerjee, JJ.) Mahohari v. , 
Muhammad Ismail. 33 All. 762 : 111. C. 218 : 

8 A L. J. 896. 

-S. 92 and 0. 1, R. 2—^Alienation of trustee 

—Suit by worshippers to set aside. 

A suit under S. 92 of the C. P. C. is primarily a 
suit against a trustee and can only be instituted 
either on the ground that there has been a breach 
of trust or that direction of the Court is necessary 
for the administration of the trust. A suit under 
O. 1, R. 8, C. P. C. by the worshipper to set aside 
an alienation of mosque properly by the mutwalli 
is maintainable without sanction, The mere fact 
that the trustee was a defendant in the suit did 
not attract the application of S. 92 of the C. P. C. 
since no relief was claimed against him, nor was 
the court asked to give any direction for the ad¬ 
ministration of the trust. (N, R. Chatterjea and 
H,uda, JJ ) Ashraf Ali v. Muhammad Nurraj- 

JAMA. 49 I. C. 366 : 23 C. W< N. 116. 

.1 * 


C. P. CODE (V OF 1908), S. 92—Alienation of 

trust property. 

-S. 92 and 0. 1, E. 10 (2) —Alienation of 

trust property Setting aside, 

A suit against a trespasser or alienee for re- 
! covery of possession of trust properties is not 
within the scope of S. 92 of the C. P. C. 2 C. L, J, 
431 and 24 Cal. 418, diss. It is outside the power 
of a judge to make use of. O. 1, R. 3 or O. 1, R. 
10 of the C. P. C. for joining a purchaser of 
trust property as a party to the proceedings under 
S. 92. (Sanderson CJ., Woodroffe and Mookerjee, 
JJ.) Munshi Gulam V. Mollah ali Haffiz, 

47 I, C. Ill : 28 C. L. J. 4. 

' ' S. 92— Alienation of trust property—Suit 
by worshippers to set aside. 

It is only where the suit is for one or more of 
the reliefs in S. 92 U) that it must be brought 
under that section : S. 92 is only an enabling sec¬ 
tion and has not taken away the general power of 
suit, A sjit by the worshippers of temple for a 
declaration that certain land is temple land and 
for an injunction restraining defPs alienation of 
the same is not within S. 92, C. P. C. (Chitty and 
Beachcroft, JJ.) Giridutta Sarma v. Durga 
Dutta Sarma. 42 I. C. 260. 

-S. 92 —Alienation of trust property—Suit 

by worshipper. 

S. 92 of the C. P. C, is not applicable to a suit 
by the vvorshippera at a mosque to set aside an 
alienation of the wakf property by the trustee as 
the relief claimed is not one of the reliefs men¬ 
tioned in the section. (Dundas, J.) Mussammat 
Afiman V. Hamiuuddin. 51 I. C. 799 : 

58 P. W. B. 1919. 

'S. 92 and 0, 1, R. 8— Alienation of trust 
property—Suit by disciples for setting aside 
alienation. 

A suit by the disciples of a mutt in a representa¬ 
tive capacity to set aside an alienation of mutt 
properties by the Head of the mutt and for deli¬ 
very of possession of the properties to persons 
lawfully entitled to manage the mutt, is maintain¬ 
able without sanction under S. 92 C. P. C, 28 M. 
L. J. 410. Rel. (Wallis, C, J. and Seshagiri Aiyar, 
/.) Chidambarathambiran %>• Nallasiva Muda- 

LIAR. 41 Mad. 124 : 33 M. L. J. 367 ; 

6 L. W. 666 : 42 I. C 366 : 22 M. L, T. 218, 

* 

-—S. 92— Alienation of trust property — 

Hindu temple—Offerings by worshippers — Ap¬ 
propriation by Archakas—Illegal custom 

manent alienation of offerings by Temple Com¬ 
mittee in favour of Archakas—Suit for declara¬ 
tion that alienation is invalid by worshippers 
without sanction. 

The Devasthanam Committee of a Hindu Tem¬ 
ple granted a permanent lease of the offerings in 
money made by the worshipers to the Archakas 
in 1893, reserving Rs. 300 a year to the temple. 
About the year 1825 the Archakas of the temple 
used to appropriate the small money offerings of 
the worshippers to their own use as remuneration 
for their services but subsequently the offerings 
increased in value and the Devasthanam Com¬ 
mittee in 1882 laid claim to the same on behalf of 
the deity. The Archakas thereupon claimed the 
offerings as their own property relying on the set¬ 
tled usage of nearly a century and finally an 
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C. P. CODE (V OF 1908), S. 92-Amendment oI 
Plaint. 

arrangement was made between the Archakas and 
the committee bv which the permanent lease of 
1898 was granted. In 1911, two worshippers, act¬ 
ing on behalf of themselves and the others but 
without sanction of the Advocate-General by S 92, 

C. P. C. or of the Court under S, 18 of the Rel. 
Endowments Act, brought a suit against the 
Devasthanam Committee and the Archakas fora 
declaration that the permanent lease of 1893 was 
void and beyond the powers of the committee and 
for a direction that the trustee of the temple 
should retain the right of collecting the offerings. 
Held, by the Full Bench, that the suit was main¬ 
tainable. Suits against strangers to a trust whe¬ 
ther alienees from trustees or trespassers are not 
governed by S. 92. A permanent alienation . of 
the offerings to a deity is illegal. The expression 
‘granting further or more relief must be read 
along with the specified reliefs and those that 
should be granted under this clause should be of 
the character, as those expressly mentioned. 
(Abdjir Rahim, OffSeshagiri Aiyar and 
Phillips, JJ.) Kalyan Venkatramana Aiyangar 
v> Kasturi Ranga Aiy'angar. 

40 Mad. 212 : 31 M. L. J. 77? : 

20 M. L. T, 490 : 5 L. W. 625 : 38 I C. 73 : 

(1917) M. W. N. 400. 

Amendment of Plaint. 

——S. 92— Amendment of plaint—Suit re- 
luting to public charity—-Consent of Advocate- 
General obt<^ined for instiCulion — Amendment 
of plaint by addition of new parties—Fresh sanc¬ 
tion if necessary. 

The sanction of the Advocate-General which is 
a condition precedent to the institution of a suit 
under S. 92 of the Code is equally a condition pre¬ 
cedent to the amendment of the same plaint es¬ 
pecially where such amendment relates to a cause 
of action arising after the institution of the suit 
and fresh parties are added in consequence, with 
a claim for fresh reliefs against them. 21 B. 257 : 
26 A. 162 rel. [Davar, J.) Abdul Rahiman v. 
CassUM Ebrahim, 36 Bom. 168 : 11 I. C, 726 : 

13 Bom. I. R 583. 

Charitable Trust. 

-S. 92— Charitable trust — Hereditary 

trustee-^Advisory Board—Creation of a new 
body -Inexpediency of. 

Where a hereditary trustee has been appointed 
and the control of the charity left in him and the 
legislature has not thought fit to take away from 
the control or administration of the trust, it is not 
for the court because it may think that it is un¬ 
desirable that charitable funds should be admin¬ 
istered by one man without control or even with¬ 
out audit to impose a control which was not part 
of the original trust. But the Court has very wide 
powers under S. 92, C. P. Code and the circum¬ 
stances under which those powers should be ex¬ 
ercised are clearly stated by the Privy Council in 
43 C. 1083. 1101 (P. C.) {Schwabe, C. J. and 
Odgers, J.) DoraivElu Mudaliar v, Adi- 
KESAVALU Naidu. UB22) M.W N. 620 : 

70 1. C. 87 : 1922 Mad. 409. 

-1^. 92 — Charitable tntst — Bequest to 

oharily—Administration—Suit for. 


C. P. CODE (V OF 1908), S. 92—Co-Trustees. 

S. 92 of the C. P. Code deals with completed 
trusts and is inapplicable where that stage has 
not yet been reached. Where the will of the de¬ 
ceased testator bequeathes a legacy for the con¬ 
stitution of a trust the proper remedy to enforce 
the provisions of the will is by an administration 
suit. A suit for the administrMion of the trusts of 
a will which contained disposition for charitable 
purposes is maintainable though it is not 
brought under S. 92, C. P. Code {Wallis C. J, 
and Kumaraswainy Sastry, 7.) Annavarapu 
Nacharamma V. Malladi Venkatappayya. 

31 M. L, T. 63 (H C.) : 70 L C. 903 : 

16 L. 922. 

Compromise of suit. 

—- S. 92— Compromise of suit — Validity. 

A suit under S. 92 cannot be compromised if 
it is proved that the endowment is a public one 
and where the question whether the endowment 
is public or not is still in dispute, there cannot be 
a lawful agreement and it cannot be said to be 
proved to the satisfaction of the Court that the 
suit had been adjusted by a lawful agreement so 
long as such a controversy exists. {Cox and Ray^ 
JJ,) Abdul Karim v, Abdus Soubhan. 

26 I. C. 360 : 18 C. W. N 1264. 

-S. 92 — Compromise of suit-Benefit to 

private parties, 

A court should not sanction a compromise of a 
suit under S. 92 of the C. P, C. under which any 
portion of the trust properties is given to any of 
the parties, (Abdur Rahim and Seshagiri Aiyar, 
JJ,) Muthukrishna Naicken p. Ramchandra 
Naicken. 47 I. C. 611 : 3T M. L. J. 489. 

-S. 92—■ Compromise of suit — Fraud-^ 

Advocate General's consent. 

Where a compromise decree in a suit for removal 
of trustees, accounts, etc., was attacked as frau¬ 
dulent by a regular suit, held, that the consent of 
the Advocate-General was necessary for such suit 
as it involved an allegation of breach of trust, 
taking accounts etc, (HartnoU^ C.J* and Twofney, 
J,) Mahomed Salay v, Mulla Goolam Mahom¬ 
ed. 7 Bur. L. T. 160 : 23 I. C. Ill: 

7 L. B. R 833. 

Costs. 

- S. Q2--Costs—Order as to. 

When a Judge decides that there is no misfea¬ 
sance, he cannot record a decision that the trust 
is public nor about costs as his power ends with 
the first decision. {Sharfuddin and Roe^ /7,) 
Brtj Behari Lal V, Sheo Nath Prasad, 

36 I. C. 887 : 20 C. W. N, 1384. 

' Go-Trustees. 

-S. 92— Co-trustees—Suit or dedaraiion 

of right to trusteeship — Sanction, 

S. 92 of the C. P. C. has no application to a suit 
for a declaration that the plaintiff and the defen¬ 
dant are co-mutwallis of wakf ptopetiy and are 
entitled to inanage it jointly. {Banerji and Pig* 
gott, JJ,) Au Hussain v, Mahomed Hussmn. 

521.0. 638. (AU.) 
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—-—^S. 92— Co-trustces — Disputes betweeu 
Parties'as to who is to be matwalU—A pplicability 

of. 

S. 92 does not cover suits relating; to disputes 
between parties as to who is to be a Mutwnlli on 
the ground of family relationship. (Richards^ 
CJt and Banetji, J.) Niamat Am v Ali Raza. 

37 All. 86 : 26 \ C. 778 : 18 A. L. J, 26. 

-S, 92— Co-trustees —Sui t by one executor 

against co-executor—Charge of wis apflication — 
S. 92 whether applicable. 

Where an executor of a Hindu will brought a 
suit against his co-executor for restraining him 
from meddling with the property and when the 
plaint contained no suggestion that there was a 
charitable trust it was held that S, 92 did not 
apply and that the suit must be treated as a 
general administration suit. (Scotty C. 7. and 
Heaton^ /.) Bapuji Jagannath v, Goqinolal 
Kasandas Shah» 40 Bom. 439 : 34 I C. 167 : 

18 Bom. Ii. Bt 336. 

Do facto Trustee. 

-g, 92—De facto trustee—Suit for remo¬ 
val—Vesting trust property in new trustee — 
Court-fee—Death of one of plaintiffs obtaining 
sanction — Effect, 

A suit brought for the removal of a person who 
is a de facto but not a de jure trustee, for the 
appointment of a trustee and for vesting trust 
property in him is a suit falling under S. 92 of the 
Code. It is not necessary to stamp the plaint in 
such a suit with a court-fee stamp calculated ad- 
valorent on the value of the trust property. The 
death of one of the plaintiffs in a suit under S. 92 
of the Code would not cause the abatement of the 
suit. (Scott Smithy 7.) GoPi Das v. Lal Das. 

97 P. K. 1918 : 47 I. C. 983 : 

173 P. W. B. 1918. 

-S. 92—De facto trustee—Suit against— 

Removal of trustee — Minor, 

Pi. de facto trustee ora trustee de son tort \s 
subject to the same liabilities as a de jure trustee 
and a suit under S. 93 is maintainable against 
the former. 33 C. 789 ; 22 B. 659; 15 C. 329 ; 26 
M. 450, Ref. A person who is not a sui juris and 
requires a guardian to look after his property, 
cannot be entrusted with the management of a 
trust. {StuartyJ, C, and Kanhaiya Laly A. 7. C.) 
Muhammad Nasim v, Muhammad Ahmad. 

1 0. L. J, 726 : 27 I. C. 389 : 18 0. C. 38. 

Forum, 

-8. 92— Forum— Additional District 

Judge—Bengaly N,W,P. and Assam Civil Courts 
Act (1887), S. 8 (2).— 'Any other court empowered 
in that behalf by the Local Govt:—Meaning of. 

An Addl. Dist. Judge is, by S. 8 (2), empowered 
to exercise the same powers as a Dist. Judge in 
suits under S. 92, C. P. Code. He need not, in 
such cases, be empowered by Local Government. 
The phrase ‘‘Any other court iinpowered in that 
behalf by the Local Governmentin S. 92, 
probably refers to Courts such as the Subordinate 
Judge's Courts. (Chatterjea and PantoUy 77.) 

MOHABOR Rahman v. Abdur Rahim. 

62 I. C. 116 ; 48 Cal. 68. 

VOL. 1—82 


C. P. CODE (V OF 1908), S. 92 -MamUtory Pro¬ 
vision. 

-Ss. 92 and 24— Fornm—Bcngaly W, P. 

and Assam Civil Courts Act [XU of 18«7j, S. 8— 
Additional Judge—Powers, 

An additional Judge appointed under S. 8 of 
Act (XII of 1887) but not empowered by the Local 
Government to receive suits under S. 92, C. P.C,, 
and not having the functions c£ a District Judge 
assigned over in his favour, cannot try a suit 
under the said section transferred to him under 
S. 24, C. P. C , from the file of a District Judge, 
(Stephen and Mttllioky 77.) iMuhammad Musa 7'. 
Ahdul Hussain Khan 41 Cal. 866 ; 

22 I, C. 051 : 18 C. W. N. 612. 

-S. 92— F onnu — Sub-judge—NotifioaUon 

by Local Govt, 

A notification by a Local Government empower¬ 
ing a Sub-Judge to try a particular suit pending 
before the District Judge is not one contemplated 
by S. 92 of the Code. (Woodroffe and Teunon^ 
77.) Abdul Karim v, Abdussobhan. 

39 Cal 146 : 13 I. C. 243 : 16 C. W. N. 44. 

-S. 92— Forum — Sub-roiirtEffect of 

notification, 

A Sub-Judge, to whom was transferred by the 
District Court a suit under S, 92, being em¬ 
powered by Government notification to try suits 
under S. 92, is not deprived of his jurisdiction by 
a subsequent notification confining the jurisdic¬ 
tion to a specified local area, (Abdur Rahim and 
Spencer, 77.) Ganapathi Asari t;. Sundaram 
Chetty. 31 I. C. 397. 

-S. 92— Forum—Suit—Transfer by Dis¬ 
trict Juage to Court of Additional Judge— Oudh 
Civil Court Act (XVll cf 1879), S. 7. 

If the assignment of the duties referred to in 
S. 7 of the Oudh Civil Courts Act has been 
sanctioned in the manner required by law, suits 
instituted under S. 92 of the C.P.C. can be trans¬ 
ferred for trial by a District Judge to the Court 
of an Addi'ional Judge. (Kanhaiyi LaL 7. C.) 

Gauri Nath v. Ram Narain. 

62 I. C. 45 : 22 0. C. 93. 

Mandatory Provision. 

-S. 92— Mandatory provision —Suit for 

accounts against trustee—Necessity for sanction 
— Trustee in possession under a compromise oj a 
litigation. 

The provisions of S. 92 of the C. P. C. are 
mandatory. It is not merely the tight of the 
plaintiff that has to be looked to but also the nature 
of the relief which the plaintiff seeks and if the 
relief asked for is one which is specified in sub- 
S. (1) the direction laid down in the section must 
be obeyed. A suit by a plaintiff for accounts 
from the defendants who were manag ng certain 
property as trustees under a compromise 
comes witbin S. 92 C.P.C. (Rafigue and Lindsay, 
JJ.) Sang To v. Parasram. 49 I. C. 530. 

--S. 92— Mandatory provision, 

S. 92 of the C. P. C. is mandatory and a suit 
claiming any of the reliefs therein mentioned must 
be brought in conformity with its provisions or 
not at all. (Piggolt and Walshy JJ.) Naimul 
Haq v. Mohammad Subhan-ul*lah. 

41 All. I : 48 I. C. 94 : 16 A L J. 841. 
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sion. 

-S. 92 (2) —Mandatory provisions — Reli¬ 
gions Endowments Act, Ss. 14 and 18 — Scheme 
suit. 

A suit for removal of a trustee and for settling 
a scheme is governed by S. 92, C. P, C., and not 
by the Rel. End. Act. The object of S. 92 is to 
make it clear that the provisions of section are 
mandatory and the object of the saving clause is 
to make it clear that Rel. End. Act is still in force. 
(White^ C. J. and Sankaran Nair, J,) Ajapa 
Natesa Pandara Sannadhi V, Rama Lingam 
PiLLAi. 20 I. C. 767 : 24 M. L. J. 658. 

-S. 92—■ Mandatory provision — Scheme 

suit without sanction under the old Code—The 
new Code, if retrospective. 

S. 92 (2) vA^as enacted to settle the point if the 
provisions of S. 539 were directory or mandatory 
and so it operates retrospectively, especially when 
there is no saving of pending suits under the 
section. Hence a suit for removal of certain 
trustees and for administration of a trust institu¬ 
ted in 1904 without the sanction of the Advocate- 
General would be barred by S. 92 (2). (Fawcett, 
A, /. C,) Hemandas V. Chellar\m. 

13 I, C. 264 : 5 S. L, R. 184. 

Object of. 

-S. 92— Object of—Abuse of process of 

Courts. 

The object of S. 92 is not to encourage abuse of 
the process of the Court by vexatious or improper 
suits. Its real object being the benefit of persons 
interested in the trust, the Legal Remembrancer, 
when applied to for permission to sue should 
satisfy himself as to the bona fides of the appli¬ 
cants and their proposed suits. (Richards, C. J. 
and Banerjee,] Narayan Das v. Khuni Lal. 

37 I. C. 897, 

Parties. 

-Ss. 92. 93 and 0. 1, R.l— Parties—Aliened 

of trust properties. 

Where the plaint alleges that the alienee took 
the property from the trustee with full knowledge 
of its character as a public trust for religious 
purposes and that he has for some years paid part 
of the income to the trust the alienee is a neces¬ 
sary party as the question whether the alienee is ^ 
a constructive trustee in virtue of the alienation 
and by reason of his conduct may arise. 23 B, 659 
foil. (Chandavarkar and Hayward, J J.) Coliec- 
TOR OF Poona v, Bai Chanchalbai. 

35 Bom. 470 : 12 I. C. 30 : 13 Bom. L. R 690. 

-S 92 and 0. 1, Rr. 3 and 10 (2)-Parties- 

Alienee — Trespasser, 

S. 92 does not cover a claim to recover posses¬ 
sion of trust property from a trespai-ser or a 
transferee from a trustee neither of whom can be 
brought before the court in a suit under S. 92 by 
virtue of either R. 3 or R. 10 (2) of O. 1, C. P. C. 
(Sanderson, C.J., Woodroffe and Mookerjee, JJ ) 
Gulam Moula V. An Hafiz. 

47 I. C. Ill : 28 C. L. J. 4. 

-S. 92 and 0. 1, R. 3— Parties—Alienee of 

trust property^ 

The alienee of the trust property for the breach 
of which a mntwalli is sued under S. 92 may be 


C. P. CODE (V OF 1908), S. 92—Parties. 

made a party and may be declared to be trustee 
of the trust property directing the alienee to con¬ 
vey the same if the court decides against him. 
(Greaves, 7.) Ali Haffiz v. Abdur Rahman. 

32 I. C. 801: 42 Cal. 1135* 

-S. 92—Parties—Persons claiming to he 

trustees. 

In a suit for framing a scheme for a public 
charity, the persons who bona fide allege to be 
trustees thereto, should be made parties : other¬ 
wise their rights would be lost if a scheme were 
framed. 36 M. 364. (1917) M. W. N. 550. Ref. 
(Krishnan, J.) Mulakutla Rama MURthi v, 
Chillara Bhaskarayya, 50 I. C. 58. 

-S. 92 and 0. 1, R. 10— Parties — Heredi^ 

tary trustee—Son a party. 

In a suit under S. 92 for removal of a here¬ 
ditary trustee, the son of a defendant is a neces¬ 
sary party. (Ayling and Seshagiri Aiyar, JJ,) 

VAITHILINGAM V, RAMALINGAM PlLLAI. 

6 L. W. 9 ; 38 I. C. 133 : (1917) M. W. N. 550. 

-S, 92 and 0. 1. R. 1— Parties — Alienees, 

It is doubtful whether alienees or trespassers on 
trust property can by joined as parties to a suit 
under S. 92. (Tyabjee and Spencer, JJ.) Prasanna 
Venkatachella V. Collector of Trichinopoly 

33 I. C. 45 : 3$ Mad. 1064. 

-S. 92— Parties—Alienee of trust property 

—Whether necessary party. 

An alienee of a trust property is not a necessary 
party to suit under the section and a declaration 
and decree for possession against him cannot be 
given against him. (Wallis, C. J. and Hannay, J,) 
Rangayva Naidu V. Chinnaswami Iyer. 

17 M. L. X. 191 : 28 I. C. 898 : 

28 M. L. J. 326. 

-S. 92 and 0. 1, R. 10— Parties — Alienee of 

trust property. 

In a suit under S. 92 neither a decree for 
possession nor even for a mere declaration can 
be given against the alienees of trust properties. 
The alienees are proper though not necessary 
parties to such a suit, Os. 1 and 2, C.P.C. provid-; 
ing for the array of parties in suits of evey dis* 
cription will govern also the particular class of 
litigation under S. 92. 31 M. 212, dist, 28 A. 112 ; 
35 B. 470 : 2 C. L. ]. 431 Fol. (Wallis, C, J. attd 
Seshagiri Aiyar, J.) Asam Raghavulu Setty 
V. Pellate Sitamma. (1914) M. W. N. 692 : 

27 M. L. J, 266 : 25 L C. 794. 

16 M I. X. 178. 

-j-S. 92— Parties—Alienees, 

I A relief against strangers for recovery of posses¬ 
sion of properties in their hands cannot be gi^anted 
under S* 92 and hence they must be struck off the 
record. (Stuart^ A. J. C,) Angad Das v, GhaSiti. 

26 I. C. 108 : 1 0. L. J. 548. 

• 

—;-S. 92 and 0. 1, R. 10 (2)— Parties — 

Alienee from trustee—Suit against alienee—Suit 
for declaration of invalidity of alienation, -A 
In a suit under S. 92 an alienee from a trustee 
is not a necessary party. A prayer that an alien-; 
ation of trust property be declared “null and void'’, 
cannot be brought under S, 92 and no certificate 
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of Advocate-General is necessary for such a suit. 
(Fflwc#/, 4. /. C.) Osin v. Balmukunda. 

131. C. 668. 5 S. L. R, 103. 

Private Trusts. * 

—*——8.93 —Private trusts, 

S. 92, C. P. Code, is not applicable to private 
trusts, [Lord Euckmasicr), Gopal Lal Sett v, 
PuRNA Chandra Basak. 49 I A. 100; 

16 L. W. 963 : 67 I. C. 661 : 
37 C. W. N. 174 : 20 A. L. J. 635 : 43 M. L. J. 116 : 
36 C. L. J. 67 : 49 C. 459 : 34 Bom, L. R. 937 : 

1922 P. C. 253 (P.C.). i 

% 

— S. 92— Private trusis--Noi governed by. 

The provisions of S> 92. C. P. C , apply only to 
trusts for public purposes and not to private 
trusts. {Ritfique, J.) Braumal v. Dawraka Das. 

25 I. C. 667. 

" S. 92— Private trust — Suit in respect of 

S. 92 applies to a public trust and a suit relating 
to a private trust is not maintainable in the Dist. 
Court but in an ordinary Civil Court. (Richards, 
C,J,and Bannerji, J.) Abdul Hassin s^, Aziz 
Ahmed. 25 I. C. 661. 

——Ss. 92 and 93— Private trusts — Acts of 
trustee —Right to impeach —Locus standi. 

The acts of a trustee of a private trust cannot 
be impeached by a person having no interest in 
the trust property. {Lindsay, J. C.) Saiyad 
Tawaher Hussain v. Lal Lachman Das. 

56 I. C. 707 : 7 0. L. J. 246. 

-S, 92— Private trusts 

The court should pause before interfering 
under S. 92, with a matter which is more a family 
matter than of a public nature. Where A set 
apart a certain portion of his property, to be de¬ 
voted entirely at the discretion of the trustee for 
the time being and the will contemplated that one 
of the testator’s descendants should always be trus¬ 
tee, it is questionable whether this is a public trust. 
A direction for accounts in a suit in which the ad¬ 
ministrator of an estate is not made a party is 
useless. (Fox, C. J. and Hartnoll, ].) Official 
Assignee v. Abdul Hussain. 

28 I. C. 116. 

Public Trust. 

-—3. Public trust —Wakf— Suit for re¬ 
moval of mulwalli—2'^rt5^ 

A suit to remove a duly appointed mutwalli of 
a trust created for a public purpose of a religious 
or charitable nature cannot be instituted save in 
conformity with S. 92. C. P. C. (Richards and 
Batterji, JJ.) Saiyad Ali v. Ali Jan. 

35 All, 98 : 18 I C. 573 : 11 A. I. J, 26. 

-'8 92— Public trust — Charitable or {reli¬ 
gious nature — Essentials, 

Unless a trust is expressly created for a public 
purpose of a charitable nature, the mere fact that 
the income ot certain property has been for long 
spent in feeding an idol and in maintaining 
and taking care of pilgrims wiH not by itself con¬ 
stitute a trust of such a nature. (PiggottJ. contra.) 
The words any express or constructive trust” 
in Si 92 of the C. P. C. (1908) should be construed 
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liberally and in a sense as favourable as possible 
to the assumption of jurisdiction by a Court under 
that section wherever ilicrc is a fair ground for 
affirming the existence of a trust. (Karamat 
Hussain and Piggotl, JJ.) Gopal Das v. Shiva 
Das. H I. c. 308 : 8 A. L. J. 1120, 

-S. ^^—Public trust--Test of—Grant to 

Nanaksahi gaddi by Muhummadan ruler for 
charitable purpose—Evidence necessary. 

(Per Chamier, J. contra Karamat Hussain, 7.)-- 
A grant by a Muhaminadaii ruler to a Nanaksahi 
gaddi of villages for charitable purposes which 
for over 100 years have been carried out by means 
of providing for the maintenance of the trustee* 
of fakirs to go about preaching the faith ot the 
Guru and for the visitors, is a grant lor public 
trust within the meaning of S. 92. A trust to be a 
trust for a public purpose, it is enough to show 
that it is for the benefit ot a section of the public. 
Per Karamat Hussain, J. (Obihrl dicta] :— (i) The 
creation of a public or private trust save by mak¬ 
ing a wakf. is unknown to Muhammadan law. lii) 
A Muhammadan ruler could not make a wakf in 
respect of property which could not be a subject 
of 2 vakf. (iii) A public trust must be proved by 
strong evidence ; the mere fact that the income 
ot certain property has for a long time been spent 
to support lakirs and visitors is not sufficient evi¬ 
dence of such a public trust, (iv) A grant to a 
mahant (the income of which he is not bound to 
spend on a public charitable purpose) does uot 
mean that a public chanty was created. All the 
legal requisites essential lor the constitution of a 
public charity must be established by strong and 
clear evidence to enable the Court to declare that 
certain property is a public charity. An institution 
which encourages celebacy and parasitism and 
offers temptation to crime and vice cannot be an 
institution for public purposes of a charitable or 
religious nature. [Karamat Hussain and 
Chamier, JJ,) Puran Atal v. Darshan Das. 

11 1. C. 166. 

- —— S. 92 —Public trust—Achavaya of a 

temple—Constructive trustee—Suit for scheme^ 
Maintainability of. 

A construct ve trustee within the meaning of 
S. 92 of the C, P Code would include a person 
who holds a particular fiduciary position whose 
obligation as such can be enforced in a court of 
Uw. Held, on the evidence that the Acliarya of 
the Swaminarayan temple at Vadtal was a trus¬ 
tee to whom S. 92 of the C. P. Code would apply. 
It is true that the mahant or manager of a math 
is not a trustee in the strict sense of the term 
when used of an express cr declared trust. It 
would be more accurate to describe him as occu¬ 
pying a fiduciary position. This fiduciary relation¬ 
ship is commonly called an implied trust but the 
implied trustee is subject to the same obligations 
as the express or declared trustee. In the case of 
a math as in the case of a temple the ownership 
is in an ideal person. In the one case it is the idol; 
in the other case it is the office of spiritual head. 
The individual holding the office is trustee for 
the office, the gadi or math or the institution. The 
succession to the property follows the succession 
to the office. This is the general law as to mutts 
In the case of maths the corpus and the income 
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belongs to the institution though a shebait or 
head of a math has a nearer position than a 
Dharmakaita. 22 Bom L. R. 457 ; 11 M.l A. 
405 : 20 Bom L. R, 1088 : 24 Bom L. R. 629 Rel. 
(Movicn and Praii, JJ.) Saripat Prasad v. 
Lakshmidas. 25 Bom. L. R. 747 : 

1924 Bom. 193. 

-S. 92 (2>)~Pnblic trust—Suit by trustee 

against rodrusiees for accounts. 

A trustee of a public charity can sue his co- 
irustee for an account without the sanction of 
the Advocate-General or the Collector {Ayling^ 

Oldfieldy Knmaraswami Sastty, Ramesam 
and Odgers, JJ.) Afpanna v. Narasinga. 

41 M. L. J. 608 : 15 L W. 18 : 
(1921) M. W. N. 833 : 30 M. L. T. 1 : 

45 M. 113 : 69 I. C 304 : 
1922 Mad. 17. (F. B.) 

-S. 92~-Public irust—Grant to specific 

persons as servants of a mosque for expenses of 
lamp oil, etc. — Scheme. 

A grant to certain specified persons, described 
as servants ol the mosque, recited that the 
revenue of lands granted was to be enjoyed by 
the grantees according to their own needs, to 
defray the lamp oil expenses for the mosque and 
the maintenance. In the registers maintained by 
Government the property had been treated with 
the assent of the heirs of the grantees as an 
endowment of the mosque. Held^ that the grant 
constituted a public religious trust and a Suit for 
scheme was maintainable. 8 W. R. 313 : 6 B. 88 : 
15C. 329, Ref. (Wallis, C. 7. and Ayling, 7.) 
Sahib Abdula v. Hyder Beg Sahib. 

51 I. C. 42 : 10 L. W. 135. 

— —S. 92— Public trust — Mutt—Head of. 

The Head of a Mutt is not a trustee of MuU 
property and no suit lies for his removal under 
S. 92, C. P C. (Wallis, C. 7. and Napier, JJ) 
Kailasam Pill.u V, Nataraja Tambiran. 

40 I. C. 627 : 32 M. I. J. 271. 

[Affd. 0. A 39 M. L. J. 98 (P. C).] 
But Nt c 37 M. I. J. 231 : 62 I. C. 914 ; 
40 M. 745 : 40 I, C. 531 ; 43 Cal 707 : 33 I,C 683 
(P. C.) : 53 I. C. 288 : 43 Mad. 263. 

-S. 92— Public Iritst — Inam—Grant to 

God and not to archakas—Proprietary right — 
Usage cf—Misappropriation by Archakas for a 
few years — Effect. 

The inams in question were granted absolutely 
for the benefit and support of a temple as tiust 
properties and not for the limited purposes of 
the performance of the Arcbaka duties alone and 
no usage was proved or recognizable in law, 
concerning the application of the income to the 
said limited purpose, and there was no question 
of prescriptive right in the Archakas in the matter 
of the user of the trust properties : held, that tha 
Archakas were not entitled to proprietary right in 
the inams, and misappropriation by the Archakas 
for a few years prior to suit formed merely a 
breach of trust and no usage. (Couits Trotter and 
Srinivasa Aiyangar, 77.) Narasimacharlu v. 
SuBBiAH. 36 I C. 270 : 31 M. L. J. 209. 

-S. 92 —Public Irnsi—Caste institution — 

Scheme* 


C. P. CODR IV OF 1908), S. 92—Public Trust. i 

Though a cas^e or a section thereof can own a 
temple, a temple which is merely managed by 
certain caste is the subject of a charitable trust 
and a scheme can be framed for it under S. 92, 
C. P.A:. 11 Bom. 534 : 8 Bom. 432 : 23 M. 82 : 27 
M. 192 Foil. Id framing a scheme the c'^urt 
need not remove trustees already holding ofiBce 
when no misconduct is proved against them. 
(Wallis, C. Jy and PhilhpSy 7.) Muthiah Chetti 
V. Periannan Chetti. 34 1. C. 661: 

4 L, W. 228. 

-S. ^2—Public trust—Mutt* 

The section should be applied to mutts and the 
public, the Advocate-General and the Courts of 
justice should have the power to stop the whole¬ 
sale misuse of the income of a charitable religious 
institution like a (Miller and Sadasiva 

Aiyar, 77.) Malhu Samier v. Sree Sree 
Melhanithi Swamier Avergal. 

38 Mad. 366 : 13 M, L. T. 498 : 

(1913) M. W. N. 581 : 19 1. C. 694 : 

25 M. L. J. 393. 

-S. 92 —Public trust — Dedication—Proof 

—-Persons interested — 'Worshippers —Scheme 
when framed. 

When a deed of endowment is silent as to the 
nature of the trust, viz.y public or private, extrinsic 
and circumstantial evidence can be let in as to 
the nature of the trust. Where a temple is open 
to public worship and when the usual religious 
festivals are conducted, the proper inference to be 
drawn from the circumstances is that it is a 
public trust and any person having a right to 
worship at such a temple is entitled to sue under 
S. 92, C. P. C., Even apart from the question of 
mismanagement and misappropriation, a court 
can settle a scheme if it can conduce to 
the better management of the trust property* 
(Sft^nr/ and Kanhaiya Lai, A, J. Cs.) LakshmI 
Kunwar V. Murari Kunwar. 

45 I C. 213.: 5. 0. £. J. 67. 

--S. 92 —Public trust—Test of. 

Apart from its history the court may consider 
the nature of the traditions or the usages of an 
Astbal to determine whether the trust is a pub¬ 
lic or a private trust. In a suit under the section 
for the removal of a mahant, the consent of some 
of the plaintiffs-respondents in appeal, to the ma¬ 
nagement of the property by the original mahant 
cannot affect the validity of the suit on the date 
of institution or the jurisdiction of the Court to 
hear the appeal. If no member of the cult of the 
founder of the Asthal can be trusted to take 
charge of the Asthal property without the possi¬ 
bility of recurrence of misnoanagement, it is 
proper that an independent committee should be 
appointed who will appoint a person to manage. 
(Kanhaiya Lai and Kendall, A, J. C5-) LACHMAN 
das Baba v, Rajjan Lal. 38 I. C. 800 J 

80 0. C. 49. 

—-S. 92— Public trust — Evidence of 

Management—Wishes of donor-Powers of 

Where there is an express declaration in the 
deed, the intention of the grantor can be gathered 
from the surrounding circumstances. If^ they 
indicate that the beneficial interest vested in tne 

public and not in one or more individuals 
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c, P. CODE {V OF 1008), 8. 92—Reliefs. 

although the control and management vested in 
the members of the family, the Court is entitled 

to hold (hat the trust was tor public purposes. 
19 C, W, N, 305 , Appl. S 9'^ only contemplates 
suits brought in a representative capacity for the 
benefit'Of the public and to enforce public rights 
in respect of an express or constructive trust, 
claiming one or other of the reliefs mentioned in 
that section. Suits brought not to establish a 
public right but to remedy a particular infringe¬ 
ment of an individual right are not within the 
section. 33 Cal. 789. foil. Where in the deed 
there is no provision for joint management by 
two or more members ot the family the Court 
cannot grant a relief against the intention of the 
founder. /A'and Sa//an Ahtnad, JJ,) Rajes- 
WAR Singh v. Basudeo Narani. 

1 Pat. L. T. 428 : 3 U. P. L. R. (Pat.) 4 : 

57 I. C. 270 : 1931 Pat. 6. 


— -S. 92— Reliefs—Delivery of property, 

A court has inherent power to pass a decree 
in a suit relating to trust, under JS. 92 (hj appoint¬ 
ing new trustees and directing old ones to deliver 
the properlies to them. {Rafiqne and Piggoit, 7/.) 
jAi Narain V. Bankey Lal. 

58 I. C. 666 : 17 A. L, J. 957. 

-S. 92— Rc'iefs—"Such further relief^'’ 

Meaning, 

In S. 92 , C. P, C., the words “ such further 
relief as the nature of the case may require” 
cover every subsidiary order or direction on any 
matter of detail necessary for carrying out the 
-main purposes of the section, 24 C. 418, Fol, 
iPiggolt and Walshs JJ,) DaAram Das v. Dharam 
Das. 40. I. C. 182. 

■ ' 8. ^2—Reliefs—Suit for possession and 

declaration by residents of locality, whether 
maintainable, 

A suit for declaration but not a suit for posses¬ 
sion of certain property alleged to be waqf is 
maintainable by the residents of a locality inter¬ 
ested in a waqf property. (Karamat Husain and 
Chamier, 7/.) Dasondy v, Mohammad Abu 
Nasar. 33 All. 660: 11. I. C. 36 : 

8 A. L, J. 710. 

-8. 92— Reliefs—Suit by new trustee 

against old to recover property—Accounts and 
damages—Old muklessors in possession — Reli~ 
gious Endowments Act, S. 14. 

A suit by a newly appointed muktessor of a 
temple, against the defts. who were the trustees 
and the old muktessors of the temple, to recover 
possession of land belonging to the temple and 
the moveable property belonging to the deity and 
mesne profits and accounts is governed by S. 92 
of the C.P.C. because it is a suit for the removal 
of the defts. from their position as trustees,for the 
restoration of the trust property to the plaintiff 
as the Muktessor. for taking accounts, and for 
damages for the wrongful acts of trustees. The 
deft?, C3uld not be regarded as strangers claiming 
to hold tbe lands adversely to the trust though 
they might not agree as to their obligations under 
the trust, since they were really trustees and as 
such they claimed to be entPled to hold the lands 


C. P. CODE (V OF 1908), 8. 92—Religious Trust. 

I from generation to generation subject to the due 
1 fulfilment of the trust. Per Marten, 7.—There is 
much which is common between S. 14 of the Re- 

I ligious Endowments Act and S. 92 of the C.P.C. 
but the latter is substantially the wider and pro¬ 
vides inter alia for settling a scheme which is a 
jurisdiction of a very wide and beneficial nature. 
A plaintiff may proceed for appropriate relief 
under either Act ; and the opening words in 
S. 92 (2) only mean that if he elects to proceed un¬ 
der the Religious Endowments Act, he is not to be 
prevented from so doing by S, 92. (Shah and 
Marten, JJ,) Hansraj v. Anant. 

42 Bom. 742 : 48 l.C. 614 : 20 Bom, L.R. 954. 

- 2. 22~~Relief—Suit to establish trustee^ 

ship — Mosque —Mutwali. 

Where none of the reliefs specified in S. 92, 
C.P.C., ave claimed and the plaintiff does not ask 
the court to appoint him a Miitaxealli, the suit is 
incompetent under S. 92, C. P. C. (D. Chatierjec 
and Chapman, JJ.) Abdul Ghaeoor Miah v, 
Altak Hosain. 29 l.C. 423 : 20 C.W.N. 605. 

-8. 92— Reliefs—Not allowed by the 

sections—Grant of, 

A suit brought under S 92 of the C.P.C, must 
be limited to matters included in the section and 
it is not competent to the court to enlarge the 
scope of the suit and to grant reliefs other than 
those included in the section. 89 P.R )901, Foil. 
[Shadi Lal and Mariineau, JJ.) Nizamulhaq v. 
Muhammad Ishak. SOP.W.R. 1919 : 

51 I C. 611 : 144 P.R. 1919. 

-S. 92 \2)—Reliefs—Public trust — Chari¬ 
table trust—Alienation by Hindu widoxv—Claim 
of reversionci — Sanction, 

A claim of (he reversioners for possession of a 
public trust on alienation made by the Hindu 
widow, is not cognisable without sanction under 
S. 92 , (Abdiir Rahim, O, C. 7, and Seshagiri 
Aiyar, J,) Venkatasubbama Venkatarangam 
Chetty, 31 M.L.J. 280 ; 36 l.C. 678 : 

4 L,W. 264. 

Religious Trust. 

-S. 22—Religious trust—Pujary of idcl 

is a servant and not a trustee. 

Where a person was put in charge as pujary 
of an idol in a Dharmsala, he is a servant and 
not a trustee and a suit uner S. 92, C.P. Code, is 
not maintainable against him (Rafique and Lind¬ 
say, JJ.) Baldeo Dutt V, Gopalji. 

21 A.L.J. 310 : L.R. 4 A 190 : 1923 A. 247. 

-S. 22—Religious trust— Mahomedan 

Waqf —Power to appoint niutawalU, 

Although a Dt. Judge has the powers of a Kazi 
under the Mahomedan Law to deal with an applica¬ 
tion for appointment of a Mutawalii he may rele¬ 
gate the petitioner to a suit under S. 92 of the 
C. P, C. (Richardson and Walmsley, JJ*) Jamila 
KhatUn V. Abdul Jalil Meah. 49 l.C. 799 ; 

23 C.W.N. 138. 

A 

-S. 92 —Religious trust—Suit by trustee 

to recover amount due, 

A suit by a temple trustee to recover the 
amount due by deft, under the terms of the trust 
cannot be maintained without leave as the suit is 
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not exempt from S. 92, C.P. Code or S. 18, Reli¬ 
gious Endowments Act. {Ayling,Contts-Trotter | 
and Kiimaraswami Sastri, JJ,) Saminatha Pil- 
LAI V. SUNDARESA PlLLAI. 29 M L T> 267: 

62 I.C. 911 : 14 L.W. 238. 

-‘S, 92— Religions trnsl — Public or private 

—Inference as to. 

Where the origin and founder of a temple are 
unknown, the f^cts that members of public ?*re 
freely admitted, festivals are celebrated in a cer¬ 
tain minner, and the like lead to the inference 
that the temple is a public one, and the inference 
is not rebutted by the fact that a particular mode 
of worship is followed, that management foil-\vs 
a particular line of descent in the pnjari family, 
etc., (Abdiir Rahim and Oldfield., JJ.) Pukaviya 
Goundan V. PooxACHi Goundan. 

62 I C. 655 : 40 M.L.J. 289. 

-S. 92— Religious trust — Mosque — Found¬ 
ed to perpetiiaic memovy of departed men — Whe¬ 
ther public religious institution—Inam grant* 

A mosque founded to perpetuate the memory of 
a departed man is a public religious institulion 
if the public use it as a matter of right and an 
inam has been gaanted for its upkeep. A suit 
under S. 92 lies to remove trustees who have 
been guilty of misconduct. One of the conditions 
of -the inam was that the grant was to enuie Hll 
the mosque existed* Held, the condition referred 
to. the keeping of the mosque as a place of public 
worship and the mere fact that the building was 
allowed to stand was not a fulfillment of the con¬ 
dition of the grant. {Ayling and Srinivasa Aiyan- 
gar, JJ.) SiKKANDER Rowther V. Secretary of 
State. 38 I.C. 200 : 5 L.W. 402. 

- u -s, 92 ’-Religious trust—Trust for public 

purposes of religious nature. 

The mausoleum, mosque and Khangah of a 
religious Mahomedan who was the founder of a 
new religious order and to whom there could be 
no succession under any recognised rules, is a 
constructive trust of a religious nature for public 
purposes and a Civil Court is competent to in¬ 
terfere with it, (Stuart and Kanhaiya Lai, A. J. 
C5.) Shurfuddinv. Maqbulcnnisa. 40 I.C. 101. 

4 O.L J. 174. 

- S. 92— Religious trust — Suit by Chela of 

mutt for possession of office and emoluments — 
Forfeiturc of office by reigning mahant. 

Where the chela of an asthal claims possession 
of 'he office of a mahant and of the properties cf 
the asthal in his own right alleging that the reign¬ 
ing has forfeited the office by contiact- 

ing a marriage and other irregularities, the suit 
is not one falling within the scope of S. 92, C. P. 
Code, and the sanction of the Advocate-General is 
not necessary therefor. (Das and BucknW, JJ.) 
Mahant Raghunath Das v, Sheo Kumar 
Misser 1923 P. 309. 

Removal of Trustee. 

-S- 92— Removal of irnstee— Grounds of — 

Hindu temple. 

The Dharniakarta holds the position of a trus¬ 
tee and as such on assertion ol private owner¬ 
ship in tiust property and falsification of 


C, P. CODE (V OF 1908), S. 92—Removal of Trustee, 

accounts, he is liable to be removed, (Lord Shaw). 

J. P. Shrinivasa Chariar V* C. N. Evalppa 
Mudaliar. 31 M.L T . 1 (P.C ) : 49 LA. 287 : 

24 Bom.L.R. 1214 ; 21 A.L.J. 250; 

27 C W.N. 317 ! 36 C.L.J. 624 : 

L R. 3 P.C. 213 :45 M. 565: 43 M.L.J; 536: 

68 I.C. 1 ; 16 L.W. 217 : 1922 P.C. 325 (P.C.). 

—--S. 92— Removal of trustee — Dt^ Judge 

ordering suspension of mahant on report—Ho 
suit—Jurisdic Hon — Revision, 

The C.P.C, gives no i>owers to the Dt. Judge 
to take any action to protect property forming 
the subject-matter of a public endnvment unless 
and u“til a regular suit is filed in his court under 
S. 9 2. When the Dt. Judge exercises any of the 
powers vested in him under that section without 
a suit, he acts without jurisdiction and the High 
Court in its revisional jurisdiction can set aside 
the order of the Dt. Judge suspending a Mohunt 
on a mere report when there was no suit before 
him under S. 92. (Tndball and A* Raoof^ JJ.) Mo¬ 
hunt Darshan Das v. The Collector ot Mee¬ 
rut. 47 1. C. 850 : 16 A. L J. 742: 

-S. 92 —Removal of trustee—Suit under 

coinpr omise—Trustee appointed — Insolvent de¬ 
clared—Application to remove — If in continuation 
of suit—Manager of a temple—Remedy for his 
removal. 

In order to remove a certain trustee of a temple 
a suit was brought u:?der S. 92 of the Civil Proce¬ 
dure Code, But the case was compromised and a* 
decree was obtained that the same man should be 
the manager of the temple. Afterwards an appli* 
cation was made to the District Judge stating 
that the manager shduld be removed from his 
office as he was declared insolvent. It was heldj 
that the application could not be entertained as it 
was not in continuation of the suit since the case 

was already decided and a decree was madeac- * 

cordingly. Tlie remedy for the removal of the 
manager of a temple from his office lies under 
section 92 of Civil Procedure Code and no appli¬ 
cation for the same can* be made effectively in 
the Miscellaneous Department. \Ban*rji and 
Rafique, JJ.) Ram Chand v. Gaya Din Tewari. 

30 1C. 482(1). 

-S. 92 —Removal of trustee—Mahomedan 

waqf— Power of Court to remove mutwalli and 
appoint a stranger as such* 

In a suit under P. 92, C. P. C,, tbe Dt. Judge 
removed the sister of the founder from the office 
of mutwalli and no one of the founder's family 
being available appointed a stranger. Hcld^ that 
the appointment of the plff. as mutwalli was 
enliiely within the discretion i.f the Dt. Judge as 
Kazi and in the circumstances of the case, it was 
not without jurisdiction although the plff. was a 
stranger. (Richardson and Shamsul Huda^ JJ-) 
Narain Das v. Kazi Abdur Rahim. 

24 C. W. N. 690 ; 58 I. C. 705 : 47 Cal. 866^ 

-S, 92— Removal of trustee — Sanction — 

Suf/ by gaddinashin to eject trespasser, 

A suit brought by persons claiming to be the 
worshippers of a shrine and beneficiaries in the 
property attached thereto, for the removal of the 
trustee thereof falls under S. 92 of the Code and, 
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if instituted without the consent in writing 
required by the section, the relief for the remov¬ 
al of the trustee cannot be adjudicated upon. 
(SAadt Lai and Chsvis, /.) Md. Abdul Kadib 
V. Hussain Bibi, 44 1. G.879: 11 F. W. B. 1918. 

———S. 92—/Jflwowa/ af trustee — 
a Receiver, 

Iti a suit under S. 92 the Court has power to 
appoint a receiver and take the management of 
the temple out of the hands of the trustees anoint¬ 
ed by the Temple Committee pending the disposal 
of the suit even though there is no prayer for his 
removal and though he cannot be lemoved except 
on a proper enquiry. (Oldfield and Ramesam, JJ), 
C. Kuppuswami Mudaliar V Y. Subramamiam 
CheTTIAR. 16 L. W. 927 : (1923) M. W. N. 75 : 

68 1. G. 56$ : 41 M L J 545: 

1923 Mad. 2^4. 

-S, 92 —Renfoval of trustee—Failure to 

keep accounts—'Doubt as to existence of trust. 

Where there is considerable doubt as to whether 
there is a trust in respect of certain properties, the 
omission of the alleged hereditary trustees to 
maintain proper accounts without any wilful 
default on their part is no ground for their remo¬ 
val. (1918) M. W. N 786 foil. 16 L. W. 247 dist. 
(Sfencer and Devadoss^ JJ.) Jakkam Reddi 
Seshadri Reddi V. Sir S. Subramania Iyer, 
Ki a D. E. 16 L. W. 839 : 

74 I. C. 36 : 32 M. L. T. 89 : 1923 M. 163. 

--S. d2--Removal of trustee—Grounds — 

for—Archaka and trustee same individual--Cnm- 
mittee of supervision. 

The mere fact that the hereditary trustees of a 
temp’e are also Its arckakas is no ground for 
their removal though it is not desirable that the 
two ofi&ces should be combined in the same in¬ 
dividuals. It is possible to appoint a committee or 
some other authority to supervise their manage¬ 
ment- Where the hereditary archaka trustees ol a 
Hindu Temple have long been acting bona fide 
in the belief that they were the owners of certain 
lands subject to the performance of services to the 
deity and have been appropriating the surplus 
income of the lands, they are not liable to remov 
al. (Abdur Rahim and Moore, JJ ) Mutteyi Sri- 
nivasachAryulu V Dinavati Pratyanga Rao 
' 64 I. C. 816 : 30 M.L. T. 101 (H. C). 


---S. 92 —Removal of trustee—Temple Com¬ 
mittee-Appointment of fresh trustee—Suit by 
other trustee against appointee for injunction— 
Suit without sanction under S. 92 or S. 14 of the 
Rel. Endt Act- 

A temple committee appointed a trustee to fill 
vacancy. Two out of three existing trustees 
the.members of the Devastaram Conamittee 

K ^^t^ person appointed by them as a third 
^Bt^eior a declaration that the appointment by 

as-invalid, as having been made 
uotiyed and for an injunction 
ippointee from interfering with 
jrty pf. the temple Held, that the 
bini^le .without sanction under 

falls under S, 92 (1) (h) 
t within S. 14 of the Rel. End. 


.'SfC d 


Act. 15 C, 329 : 20 M. 450 Foil. [Abdur Rahim 
and Spencer, JJ,) SUoramania Pillai v, 
Krishnaswami Somoyajiar. 42 Mad. 668 : 

26 M. L, T. 143 : 63 I. C. 605 : 

(1919) M. W. N. 622. 

- S. 22—Removal of trustee—Hereditary 

trustee—Trustee spending money not required by 
terms of endowment—Right to reimbursement, 

A hereditary trustee can be removed, if his 
contiiuiation in office is likely to endanger the 
interests o*^ the inslitution. 2 Mad. 197 ref. In 
cases of positive misconduct, Courts of Equity 
have no dilficulty in interposing to remove trus¬ 
tees who have abused their trust- But every mis¬ 
take or neglect of duty or inaccura^'y of conduct of 
trustees which will not induce Courts of Equity to 
ad ^pt such a necessary course The acts or 
omissions must show danger to the tiust property 
or a want of honesty or a want, of a proper 
capacity to execute the duties or a want of reason¬ 
able fidelity. The courts must look entirely 
to the interests of the trust,and where the circum¬ 
stances show that for the benefit of the institution 
it is disirable not to allow it to remain under the 
I management of a hereditary trustee, he ought to 
be removed. Want of capacity to manage the trust 
properties is a sufficient ground for removal of a 
trustee. One of the mast important duties of a 
trustee is to keep separate accounts for the trust 
property and t<^ keep the trust property separate 
from his own property : and it that is not done 
and difficulties in taking accounts thereby arise, 
there is a presumption against the deft, 
and in favour of the trust. A trustee of a public 
charity choosing year after year to spend monies 
not required by the terms of the endowment out 
of bis own pocket cannot be allowed credit for 
such expenditure. The trustee is bound to carry 
out the directions of.-ithe founder and not to 
encumber the trust property by systamatically 
incurring expenditure beyond the limits of the 
income of the trust property. {Abdur Rahim and 
BtirnPJ,) Rajah OF Kalahasti v. Ganapathi 
IYER., 48 I C. 897 : (1918) M. W. N. 555. 

---s. 92— Removal of trustee — Appoint¬ 
ment of fresh trustee—Sanction necessary, 

A person without ins'ituting a suit under S. 92, 
C. P. C, (1908) cannot seek to oust from posses¬ 
sion persons who claim to hold as trustees. A Court 
can appoi t a Mutavalli to fill up a vacancy in 
the office. {Oldfield and Tyabji, JJ.) Mahomed 
Ghouse V. Moideen Siddikh. 

29 1 G. 849 : 18 M» L. X, 48. 

-S 92 —Removal of trustee—Hindu 

widow, 

A Hindu wi^ow holding a hereditary office of 
trustee of a public charity alienated the office. 
The next reversioner sued for immediate posses- 
aicn on the ground that the alienation did not 
determine the estate of the trustee but the illega¬ 
lity was a good ground for removal of the trustee. 
Held S, 92 was no bar to a suit and the next 
reversioner could have the widow removed from 
office. (Wallis, J.) Mullangi Venkatrangam 
Chetty V * Venkatasubbammal, 13 M L. T. 616: 

19 I. 0. 740 : 25 M, I., J. 373 





• * 4 . 
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- ^2—Removal of trustee, grounds for 

—De facto trustee—Long management—No mis¬ 
conduct — Scheme — Additional trustee when 
appoin ted. 

Where the defeadaat and his ancestors though 
not the lawful trustees, had been in office for 
many years, Courts would not easily disturb the 
defendant’s possession and depose him at the in¬ 
stance of strangers unconnected with the family 
of former trustees, except on proof of misconduct 
or for the clear benefit of the trust. Where the 
association of strangers along with the existing 
trustee in the management is likely to lead to 
friction, the existing trustee will be allowed to 
manage the trust as the sole trustee, subject to 
exhibiting the accounts for examination of the 
worshippers. (Wallis, C.J, and Spencer, J.) SuB- 

BARAYA ChETTY V. SUBRAMANIA AiYAR. 

48 I.C. 833 : (1918) M.W.N. 786. 

— S. 92— Removal of trustee—Hereditary 
trusteeship—Selection from family members, pro¬ 
priety of — Co-trustee when can be appointed* 

In a suit under S. 539, C.P.C. 1882, the Court 
cannot remove any of the existing trustees. 
When the office of trustee descends hereditarily, 
a trustee cannot be appointed from the members 
of the family by selection. When seme members 
of the family who held the office of trustee were 
guilty of breach of trust or carelessness. Held 
that it is desirable to associate a respectable re¬ 
sident of the place in the management of the 
trust. (Benson and Sundara Aiyar, JJ.) Than- 
DAPAMENI KrISHNAYYA V. REDILIBOTTA SUBBA- 

YA. 11 I.C. 728 : 21 M.L.J. 784. 

-S. 92— Removal of trustee — Nature of 

reli ef. 

When the plaintiffs in a suit for the removal 
of the trustee are not trustees.they can sue for re¬ 
moval of the trustees without asking for posses¬ 
sion themselves. (Krishnaswami Aiyar and 
Ayling, JJ*) Ghulam Ahmed v* Shaha Moho- 
MED EsUF. (1911) 1 M.W.N. 142 ; 9 M.L T. 301 : 

9 I.C. 168 : 21 M.L.J. 450. 

Right to sue. 

-S. 92 (1) (e)— Right to sue — Share in the 

offerings—Scheme already framed. 

A suit by hereditary pujari for a share 
in the offerings made to a deity, falls under S. 92 
1 (c); but where a scheme has already been framed 
in respect of the property, the suit is not main¬ 
tainable and the right procedure is to apply to the 
Court forming the scheme to give directions to 
the application of the fund. (Shah and Crump, 
//.) Sakharam Daji V. Ganu Raghu. 

45 Bom 683 : 60 1 C. 924 : 23 Bom. L. R. 125. 

-S. ^2 —Right to sue not barred by a 

decree under Religious Endowments Act* 

A decree obtained in a suit under S. 5 of the 
Religious Endowments Act does not bar a suit 
under S. 92 of the Code. (Mookerjea and Buck- 
land, JJ.) Sahayram V. Khagendra. 

631. G. 41$. 

-S. 92— Right to sue — Heirs of founder 

—Right to sue for removal of trustee and proper 
management— Removal of trustee, 


C P. CODE (V OF 1908), S. 92—Right to sue. 

In certain events, for instance, where the line 
originally indicated by the founder of trust fails, 
the founder or his heir has the right to Dominate 
the shebait and this principle is applicable equal¬ 
ly to private and public trusts. II C.L.J. 2, ref. 
The founder or his heirs may sue for the enfor¬ 
cement of the trust, for removal of the old trustee, 
for the appointment of a new one and may there¬ 
by secure the^proper administration of the trust 

and its properties. Whatever restrictions may 
have been prescribed by the legislature as to the 
mode of institution of such suits in respect of 
public trusts, the right of the founder of aiprivate 
trust or of his heirs remains unimpaired, 10 W. 
R. 458 Ref. The question whether there are 
sufficient grounds for the removaKof a shebait is 
within the judicial discretion of the court and the 
court will be'guided by consideration,of the'wel¬ 
fare of the]*trust. (Mookerjee and Panton, JJ,) 
Manohar "mukherjee V. Peary" Mohan Mook¬ 
erjee. 54 I.C. 6 : 30 C.L.J. 177 : 

24 C. W. N. 478. 

---S. 92— Right to sue—Public trust 

A suit relating to a public trust is not main¬ 
tainable without the Advocate-General’s permis¬ 
sion unless the plaintiff has special claim or in¬ 
terest. (Fletcher and Teunoii, JJ.) GiR PRO- 
SONNA Roy v. Becharam Patra, 36 I,C. 846. 


- ^.’^2—Right to sue--Members of caste— 

^'Interest*—Meaning of. 

It is impossible to define 'withj any degree of 
accuracy wbat exactly constitutes an interest as 
contemplated in S. 92 of the Civil Procedure Code. 
It’need not be a direct interest in the sense that 
only a beneficiary can institute a suit but it must 
be a real substantial and existing ^interest. 
Where a trust provided for the maintenance of 
the widow and orphans of a certain caste and 
dedicated a building for the use of pilgrims as a 
Dharam Sala, Held a suit by some members of 
the caste living in the Mohalla in which ^the in¬ 
stitution was situate could maintain^v,a suit, 
(Broadway and Harrison, JJ*) Murlidhar v» 
Sultan Singh. 73 I.O. 302 : 1923 lah. 518. 


S. %2—Right to sue — 'Interest—Mean- 


The fact that the plaintiffs belong to the family 
f the founder and are entitled to succeed to the 
roperties thereof under certain contingencies 
ould naturally give them an ‘interest’ so as lo 
jable them to bring a suit under S. 92 ol the 
ode. 42 M. 360, Dist. (Abdur Rahim and 
urn, JJ ) Vaithyanatha Aiyar v. Tyagaraja 
iyar. 68 I.C. 631 : 41 M I.J. 20. 


- S, 92—Right to sue—Person interested. 

The interest required under S. 92 to enable 
plaintiffs to sue is something substantial. In res¬ 
pect ot a chatram charity, a person living in the 
neighbourhood of the institution and being a 
member c£ the Brahmin community and as such 
entitled to make use Of the charity was held to 
possess a substantial interest. (Srtdnsfva Aiyar 
and Spencer *JJ*) Gopala Krishnibr v, Gana- 
pathya Aiyar (1920) M. W. N. 478 ; 68 I.G. 124 : 

12 L.W. 772. 
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- -S. 92 —Right to sue — Bad for want of 

requisite interest on the part of one of the plffs. 
—Subsequent addition of other fersons having 
requisite interest. 

In a suit under S. 92, C.P.C. one of the plain¬ 
tiffs was found to have no interest as is re¬ 
quired by the section and thereupon two other 
men who had the requisite interest applied to the 
Collector and obtained sanction to institute the 
same suit and were than added as third and 
fourth plaintiffs. Held the suit was not liable 
to be dismissed on the ground that it was bad as 
laid. {Abdur Rahim and Phillips, JJ.) Jank- 

KAM ReDDI SESHADRI REDDI V. SUBRAMANIA 

Iyer. 43 Mad. 720 : (1920) M.W N. 337 : 

38 M.L.J. 604 : 56 I.C, 450 : 11 L.W. 536. 

-S. 92— Right to sue — Interest — Hindu 

temple — Rel, End, Act, S. 14. 

Per Oldfield and Coutts Trotter, JJ, (Abdur 
Rahim^J, Contra.) The mere right to worship in 
a temple is not such an interest as is sufficient 
to enable the plaintiffs to sue for a scheme under 
S. 92, C.P.C. The interest of the relator must be 
a clear or a present and substantial interest and 
not a remote, fictitious or purely illusory interest; 
it must be an existing interest and not a mere 
contingency. The question is one of fact. (Abdur 
Rahim, Oldfield and Coutts Trotter, JJ.) Rama- 
CHANDRA Iyer V. Parmeswara Menbu. 

42 Mad. 360 : 36 M L.J. 396 : 25 M.L.T. 304 : 
9 L.W. 492 : 60 I.C. 693 : (1919j M.W.N. 370. 

-S. 92-— Right to sue — Persons having in¬ 
terest — Trustee—Liability to account—Limit to. 

Residents of the locality in which a choultry is 
situated and members of the community for 
whose benefit the choultry was founded have a 
sufficient “interest’* therein within S. 92 of the 
C. P. C. to institute a suit. The Court held 
the defendants liable only for the collections 
made during 12 years prior to suit though mis¬ 
management related to a much longer period. 
(Wallis, C.J. and Seshagtti Aiyar, J,) Garuda 
Sanyasayya V. Nerella Muthemma. 

36 M L.J. 661 : 9 L.W. 1 : 48 I C- 740 : 

25 M.L.T. 86. 

-S, 92— Right to sue—Church. 

A member of a church need not sue by virtue 
of an office. (1874, 6 P.C. 157 foil.) (Sadasiva Iyer 
and Napier, JJ,) Kattalai Michel Pillai v. j. 
M. Barthe. 

39 Mad. 1056 : 19 M. L. T. 249: 34 I.C. 657 : 
80 M.L.J. 428 : 3L.W. 348: (1916) 1 M.W.N. 307. 

—-S. 92 —Right to sue—Smt by disciples of 

mutt for settting aside compromise—No sanc¬ 
tion, 

A suit by the disciples of a mutt under O. 1, 
R. 10, C, P. C. to set’astde a compromise decree 
entered into by the Head of the mutt or an alie¬ 
nation by him for purposes not binding on the 
mutt, can be maintained. Sanction under S. 92 , 
C. P, C. is not necessary for the purpose. (Wallis, 
C. /. and Hannay, J.) Arunachelam Chettiar , 
V, VILLAP8. 28 M, L. J. 410: 28 I. C. 837 : 

18 M. L. X. 135. 
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- 3 92 — Rii*ht to sue—Private rights 

The section protects the right of the public and 
does not take away private rights; it should not 
be used to deprive individuals, whose rights have 
been inlringed, ot their remedy. [Wallis, C. J.) 
Mullangi Venkatarangam Chetty V, Ven- 
katasubbammal, 13 M, L. T. 516 : 19 I, C. 740; 

! 26M. L. J. 373. 

I 

'-S. ^2- Right to sue—Trustee next in 

succession—Applicability of. 

For a suit by a person having a special right 
such as one next entitled to be trustee, no sanc¬ 
tion under the section is necessary. (Benson and 
Suiidara Ayyar, JJ.) Savala Cunniah Chetty 

V. fHEKUVENGAUA RaMANUJA ChaRIAR. 

24 M. L. J. 48: 18 I.C. 622 a91.3j M. W. N. 368 : 
[This is not the Law under S. 92, C. P. C , Ed.] 

-S* 92 and 0. 33, R. 1— Right to sue —For¬ 
ma pauperis interested’—Meaning of — 
Poojari oj temple. 

A suit under S. 92, C. P. C. cannot be institu¬ 
ted in Forma Pauperis. The sanction granted 
by the Legal Remembrancer to institute such a 
suit cannot be a good permission until, at the time 
oi granting it. the fact rhat the plffs. were pau¬ 
pers had been brought to his notice., A person 
has an interest in the trust within S. 92 il he has 
an interest in its due and proper administration. 
A person who is merely beneuted or claims a 
benefit by some act on the pait of the trus.ee 
which is not shown to be in accordance with the 
purposes of the trust is not a person having an 
interest. A poojart of a temple can faiily be 
presumed to have an interest in the trust within 
the meaning of S. 92 ot the Code. (PiggoH, J. 
C, and Rafique, A, /, C.) Sarabjit Bharthi v. 
Lagan Dei. 141. C. 731 : 15 0. C. 202. 

-S, 92— Right to sue—Worshipper in 

Hindu temple. 

A Hindu entitled to worship in a temple has 
an “interest” in ii; the section does not require a 
“direct*' interest. (Hayward, A. J, C.) OSERi v. 
Bava Balmukandass. 24 I.C. 712 : 7 S. L. R. 129. 

Sanction. 

-S. 22—Sanction—Sanction granted Jor 

one kind of suit. 

A sanction granted for a suit under S. 92 
means ar^y su't which may be raised under that 
section and it is not confined to one of the species 
of suits that could be raised on the application. 
(Lord Ottnedin.) Raja Anand Rao v. Ramdass 
Daduram. 48 Cal. 493 : 13 L. W. 318: 

(1921) M. W. N 24: 17 N. L. R. 37: 

25 C. W. N. 794: 62 I. C. 737 : 
30 M, L. T. 194 : 48 I. A. 12 (P. U.). 

-S. 02Sanction obtained for some reliefs 

—Other Reliefs joined. 

Where plaintift's suit asks fir some reliefs 
sanctioned by Collector and othc s not so sanction¬ 
ed, the whole suit should not be dismissed. It 
must be tried so far as the relief sanctioned by 
the Collector is co icerned, (Macleod, C. 7. and 
Crump, J.) Sakharam Balwant v, Laxman 
Trimbak. 1923 Bom. 428. 

-Ss. 92 and 22—Sanction—Conditional 

0 onsent. 
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A conditional consent given by the Collector, 
on an application undef S. 92 (read with S. 93, C. 

P. C. is no consent at all, the consent having been 
given subject to the condition that the Court 
thought that S. 92 applied to the case. The 
provisions of S. 92, C. P. C. are imperative. 
{Scott, C. J. and Batchelor, /.) Suleman v. Shaik 
Ismail, 39 Bom. 580; 30 I. C. 17: 

17 Bom. L. R. 625, 

-Ss. 92 and ^Z—Sanction — Collector—De¬ 
legation of funoiions. 

The duties imposed upon a Collector by Govt. 
Resolution under S. 93 of the C. P C are of a 
very special nature, and cannot be discharged by 
his subordinates. (Sooit and Batchelor, JJ.) SoM- 
CHAND BHIKA3AI V. Chaggan Lal, 35 Bom. 243: 

10 I. c. 803: 13 Bom. L. R, 207. 

-S. 92— "'Sanction*' — Form of. 

The plaintiffs who are seeking to obtain the 
Court’s assistance to enforce the management of 
the trust property are not to be defeated because 
th« collector elected to name only one of the peti¬ 
tioners and to refer to the others merely as the 
other applicants. [Batchelor and Rao, JJ,) ]afar- 
KHAN 7L Daudshah. 9 I.C. 358: 13 Bom. L. K. 49. 

-S. 92, 0. 1, R.T 8 — Sanction — Public path¬ 
way—Suit for declaration and injunction. 

The suit for declaration and injunction of path 
way is one to w^hich O. 1, R. 8 is appropriate if 
the court’s permission is taken, the recourse to the 
Advocate-General being unnecessary. [PanianJ.) 
Harishchandra Saha2>. paran Nath CHAKf^A- 
varty, 69 I. C. 910: 26 C. W. N. 587. 

-S, ^ZSanction — Validity of—Failure to 

consider whether the party suing has any inter¬ 
est in the trust. 

The failure of the Collector before granting 
sanction, to consider whether the trust is a public 
trust, whether there are grounds for holding that 
there was a breach and whether the persons 
suing have any interest in the trust, does not in¬ 
validate a sanction granted by him. [Shadi Lal, 
C./. and WilberforceJ^ Muhammad Shafi v, Ab¬ 
dul Rahim. 601. C. 570. 

-S. 92 — Sanction — Necessity for. 

Where the object of suit is to secure certain 
advantages to a trust, any two persons can sue in 
that behalf with the sanction of the Advocate- 
General or the Collector of the Dt. concerned, 
{Seshagiri Aiyar, 7.) Kadirvelu Chetty w.Nan- 

JUNDAiYAR. 36 I. G. 88 : 3 L. W. 612. 

-S. 92 — Sanction—Suit against co-trustee 

for joint possession, scheme and account^ — Sanc¬ 
tion not necessary. 

No sanction is required for a plaintiff suing 
as a trustee for obtaining a decree for an account 
against his co-trustees. (Ayling, Oldfield, Kuma- 
raswami Sastri, Ramesani and Odgets, JJ.) 
Appanna Poricha V. Narasingha Poricha, 

15 L. W. 18: 30 M. L, T. 1: 46 M. 113 : 

41 M, L J. 608 : 69 I. C. 304 : 
(1921) M. W. N, 833 ; (1922) Mad. 17 (F.B ), 

-S, 92— Sanction — Suit by trustee against 

C0‘trustee for aocountSy 
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A suit by a trustee against his co-trustee for 
accounts of management is a suit coming within 
S. 92, C. P C. and sanction of the Advocate-Gen¬ 
eral is necessary for the suit. [Sadastva Aiyar 
and Coutts Trotter, JJ.) GOVINDASAMI Kadava- 

KAN V. KaLIAPERUMAL, 

(1922) M. W. N. 83: 66 I. 0. 837 : 16 L. W, 165, 

-S. 92— Sanction—Granted to more than 

two—All must join. 

Where a sanction under S. 92 is granted to 
more than two persons interested in the trust, all 
must join in the suit, and not any two of them. 
[Wallis, CJ. and Seshagiri Aiyar, J.) Maddala 
Bagawan Narayana V. Vadapalei Perumalla- 
CHARY ALU. 31 I. C. 236 : 29 M. L. J. 231. 

-S. ^ 2 —Sanction—Appointment d/ new 

trustee. 

A suit for appointment of new trustee requires 
sanction under S. 92 , C.P.C, (S. 539 of old Code). 
[Krsihnaswamy Iyer and Ayling, JJ.) Ghulam 
Ahmed v, Shah a Moh.vmmed Usuff. 

(1911) 1 M.W.N. 142: 9 M. L. T. 301 : 

9 1. C. 168 : 21 M.L.J. 450. 

--—s. 92—Sanction—Suit by one trustee 

against another for accounts, 

A suit by a trustee or trustees of a public cha¬ 
ritable or religious trust against a co-trustee for 
accounts and fo’* delivery of account books and 
other papers does not fall within section 9 ^ of 
the Code of Civil Procedure and may be brought 
without the sanction of the Advocate-General. 40 
B. 339 Foil. 45 M, 113 and 22 B. 496 Ref, (Kotwal 
and Prideaux, AJ,C.) AyUb, Kareem v. Jaffar, 
Ayub. 6 N.L.J. 209: 74 I.C. 46: 1923 Nag. 298. 

-‘S. 92— Sanction to file suit against some 

defendants not obtained. 

A suit nnder S, 92 for declaration and injunq- 
tion and settlement of a scheme in relation to 
certain immoveable property, which was alleged 
to be wakf and dedicated to the Imams of islam, 
was filed with the previous sanction of the Colleq- 
tor of Karachi, in the names of two persons as 
plaintiffs against J and A sons of M who are 
referred to as his heirs and legal representatives. 
By their written statement defendants alleged 
that the property in question origmally belonged 
to M and that on his death it became the absolute 
property not only of his sons, the two defendants, 
but of his other heiis, who were not specifically 
named in the written statement but their names 
were supplied later to the plaintifl’s pleader who 
consented to their being brought on the record 
as c>;-defendants and applied for amendment of 
his plaint which was granted. Beyond this, the 
plaint underwent no alteration in any shape or 
form. The sanction of the Collector was however 
not obtained prior to the application for this 
amendment. Summonses were issued to the newly 
added defendants who appeared and adopted 
the same written statement as filed by the original 
defendants. When the suit came on for hearing 
the defendants contended as a preliminary point, 
that as the sanction of the Collector had not been 
, obtained pxior to the amendment of the plaint by 
the addition of the eight defendants referred to 
above the suit should stand dismissed, as not 
being a suit sanctioned by the Collector. 
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Hdd^ that the original sanction given by the 
Collector (o the institution of the suit substan¬ 
tially authorised the pUintilfs to sue for a decla¬ 
ration that certain immoveable property was 
WakfskVid for an itijunction against all that claim¬ 
ed an interest therein, and the mere absence of 
names of some of those interested in the property 
does not invalidate the sanction already granted 
or necessitate a fresh sanction before the interes¬ 
ted parties could be brought on the record. 
36 Bom. 103 Dist. {Raymond, A. J. C) Saykd 
Bachal Shah v. Juma Shah. 

16 S. L. R. 221 : 1923 S. 35. 

-S, 92— Sixncltoii—Consent of Collector in 

Sind—Whether sufficienl. 

The consent of the Collector in Sind is enough, 
and that of the Advocate-General of Bombay is 
unnecessary, in order to institute a suit under tlie 
section. (Hayward^ A. J. C.) OsERi v. Bava 
Balmukandass. 

24 I. C. 712 ; 7S. L. B. 129. 

Scheme. 

-S. 92 —Scheme —Object of—Muhomedan 

mosque — Management — Scheme—Guiding princi¬ 
ples—Intention of founder — Usage — Rower oj 

Court—C. P. C. (188^), 8 '. 539., 

The object of the enquiry in a suit under S. 539 
of the C. P. C. (1882) (3. 92, C. P. C.) is not to 

determine the conflicting rights of private in¬ 
dividuals but to devise the best method for fully 
and effectually carrying out the purposes for 
which the trust was created. 

In settling a scheme of management for a 
Mahomedan mosque, the court has a wide dis¬ 
cretion ; the wishes of the founder regarding the 
management if conformable to the changed con¬ 
ditions and circumstances of the present day as 
well as the past history of the institution, might 
be taken into consideration ; but the primary duty 
of the Court is to consider the general interests 
of the body of the public for whose benefit the 
trust IS created and the Court might vary any rule 
of management which it finds to be impracticable 
or unsuited to the best interests of the institution. 

In view of the mischief of leaving the power of 
appointing or electing new irustees in the hands 
of an indeterminate and necessarily fluctuating 
body of people, such as the inhabitants ol a local¬ 
ity, the Judicial Committee directed the appoint¬ 
ment of future trustees to be made by a Committee 
formed out of the worshippers on a representative 
basis. [Mr. Ameer Ali.) Mahomed Ismail Ariff 

V Ahmed Moola Dawood. 

43 Oal. 1085 . 14 A. L. J. 741 : 

(1916) 1. M. W. N. 460 : 20 C. W. N. 1118 : 

20 M.. L. X. 110 : 18 Bom. L, R. 611 : 

31 U. L. J. 290 : 24 C L. J. 196 ; 

43 I- A. 127 : 4 L. W. 269 : 

8 L. B R. 517: 

35 I. C. 30 : 9 Bur. L. T. 141 : (P. C.) 

[On appeal from 5 Bur, L T. 221 : 

18 I. C. 105,] 

~ ' ■' B. 92— Scheme — Discretion—Exercise of 
—Cdsfs/ 

The High Court has a large discretion in the 
matter.of sanctioning a scheme for the manage- 
tnent'of a temple and of its funds. Unless it can 
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be shown that tliat discretion has been impro¬ 
perly e.vercised or that the High Court had failed 
to give due consideration to matters which they 
should have taken into consideration, its decision 
Ought not to be interfered wiih. Costs of all the 
parties were ordered to come out of the temple 
iunds, the trust‘-e paying them in the first ins¬ 
tance ancl then recouping himselt from the lunds. 
[Lord Mtwnaiightcn.) bEVAK Kirra Shankar 
Da.u 7'. Goral Kao Manohak Tambekar 

12 M. L. X. 448 : (1912) M. W. N. 1106 : 
16 C. L. J, 640 : 15 Bom. L. R. 13 : 
17 I. C. 441 : 24 M. L. J. 199 (P. C.). 

-S. 92— Scheme—\ew trustees—Poiver to 

iippoint. 

Kveii when a will directs that members of the 
testator’s family are to be appointed members of 
the committee if suitable persons are not availa¬ 
ble, the court has power to appoint strangers. 

[Rafujuc and Piggott, J J.) Jal Narayan v. Ban- 
key Lal. 58 I C. 566 : 

17 A. L. J. 957. 

-S. 92— Scheme—Right of manay,tmcnt — 

Suit for part/tion whether nuuntain<ihle. 

A suit for the partition of the right of manage¬ 
ment and superintendence in respect of property 
of a temple is noi-maintainable. 19 A. 428 ; 27 
M. 192 : 29 M. 283 (P. C.) foil. {Piggott and 

Willshy JJ.) PURAN Mal V. Bri.u Lal, 

39 All. 651: 41 I. C. 835 : 

15 A. L, J. 666. 

-S, 92 — Scheme—Management of the trust 

—Discretion of Court. 

In a suit under S. 92, C, P, C. the Court has 
complete discretion in arranging for the mauage* 
ment of the trust although it must take into con¬ 
sideration such matters as the wishes of the 
founder, the past history of and the custom of the 
incUtution and the way in which the manage¬ 
ment was carried on before. [Piggott and 
Walsh, JJ.) Dharam Dass V. Sadho Prakash. 

40 I. C. 177. 

- —Ss. 92 and 93— Scheme—Administration 

of tf ust. 

Where the trustees named by a testator for 
making and completing the trust at the point of 
time fixed by him, have died and the object of the 
trust as named by him is specific and definite, the 
Court Will administer the trust. (1903) 1 Ch. 831* 
16 B, 62fi, foil. S. 539 does not apply to a suit to 
eject a trespasser from property under a public 
religious trust, 8 B. 365 : 15 B. 1^8: 24 B. 170, rel. 
\Chandavarkar and Hayward, JJ.) Chellabai 
V, Uderam. 36 Bom. 29 : 

12 I. C. 577 : 13 Bom. L. R. 989. 

-S, 92 — Scheme—Alteration of—Power of 

Court, 

Where a court has sanctioned a scheme for the 
administration of a religious or charitable trust 
the Court can vary the scheme from time to time 
according to the exigencies of the case. A clause 
in a decree settling a scheme giving liberty to 
the persons interested to apply trom time to time 
for modification of the scheme if necessary does 
not entitle the Court to vary the rules of succes¬ 
sion to the office of high priest which had been 
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determined in the suit according to ancient usage 
and custom. A variation in this respect cannot 
be said to be a modihcation within the meaning 
of that clause. (Mookerjee and Rankin, 77.) 
MANADAXANDA JHA 2;. Tarakananda Jha. 

37 C. L. J. 281 : 76 I. C. 220 : 

1924 Cal. 330. 

—-S. 92— -Scheme —'Alteration in — Applica¬ 

tion—Fresh suit — -Procedure. 

A Coart which has sanctioned a scheme for the 
administration of a charitable trust is competent 
from time to time to vary the scheme if the exi- 1 
gencies of the case require on an application, ! 
without the necessity of a fresh suit, 28 M. 319 ; 
and 30 M. 138, ref. (Mookerjee and Beachcroft^ ' 
77.) Saduphadya Omeshaxand Oja v. Rava- 
neshwar Prasad Singh. 

43 1. C. 772. 

--S. 92— -Scheme—Private right — Infringe¬ 
ment of—Preferential claim of descendants of 
founder overlooked—Claimant not made a party 
to scheme suit—Right of claimant—Fresh scheme 
suit. 

A suit under S. 92 was instituted by persons 
claiming to be interested in the due administration 
of the trust and the defendants in that suit admit¬ 
ted that the trust was a public one. The plain¬ 
tiff the sole surviving descendant ofahe founder of 
the trust on the death of mutwalU of wakf 
without appointing a successor applied to be 
made a party to the scheme suit alleging that 
wakf was a private trust, but her application was 
disallowed and the District Co’Jrt appointed the 
defendant as mutwalli of the wakf. Held, that in 
the suit as framed plaintiff could not be appointed 
mutwalli and the proper remedy of the plaintiff 
was to bring a scheme suit under S. 92 and to get 
her preferential claims to mutwalli-ship recog¬ 
nized. (Mookerjee and Richardson^ 77.) Atiman- 
NESSA Bibi V. Abdul Soban. 

43 Cal. 467 : 20C. W. N. 115 : 

32 I. C, 21 : 22 C. L. J. 677. 
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the harmonious working of the Kattalais. where¬ 
ver they have to co operate, is necessary. It 
cannot be said that the income of the various 
Kattalais belonging to a temple could be mixed up 
and utilised for all the purposes of the temple 
indiscriminately. These trusts are somewhat an¬ 
alogous to temple service inams, just as the latter 
are different from inam properties belonging to a 
temple, being granted to office holders on con¬ 
dition of rendering services in a temple and do 
not belong to the idol, though the idol may be 
interested in the rendering of the services. 
Similarly the incomes of the Kattalais do 
not belong to the idol though the idol is 
interested in the proper performance of the 
distinct duties attached to each Kattalai. A 
Kattalai is a distinct endowment “ under a 
separate trustee to which specific items of ex¬ 
penditure are assigned as legitimate changes to 
j be paid therefrom, " Where there are numerous 
I Kattalais a scheme has to be framed which will 
; ensure the harmonious working of the Kattalais, 
when they have to co operate in the Pagoda 
Service, and prevent the embezzlement of the 
tunds of the Kattalai or their diversion by the 
trustees contracting debts. It is very necessary 
that the scheme should contain stringent prohibi¬ 
tions against the borrowing or lending of money 
by the trustees from or to the trust funds, or 
from one Kattalai to another Kattalai. The pre¬ 
paration of a budget, the proper keeping of accou¬ 
nts in which the income and expenditure of the 
Kattalais may be separately shown and the peri¬ 
odical audit of those accounts are matters most 
essentially to be provided for in the regulations 
in order to fix the trustees with responsibility for 
the due performance of their trusts and to avoid 
waste and indebtedness. The need for supervi¬ 
sion and co-ordination by a controlling and in¬ 
specting body is also apparent. (Spenoet and 
Ramesaniy 77.) Manikkavachka Desika GnaNA 
Sambanda Pandara Sannadi 2^. Vaithi Linga 
Mudaliar. 18 L. W. 247 : 741 C, 115 : 

1924 M. 168. 


--S. 92—Schcme -Modification of—Powers 

of Courts 

In a scheme for the administration of a public 
charity framed by the Dc. Court and confirmed 
by the High Court an application for modification 
of the scheme can be entertained only by the 
High Court but the Dt. Court can give necessary 
directions to carry* out the modified scheme. 
Where the income of a public endowment is of an 
uncertain and variable character, audits should 
be fairly frequent and searching. No one, having 
any pecuniary interest in the endowment or who 
is a creditor of the endowment should be on the 
Committee of management of the endowment. 
(Mookerjee and HMniwood, JJ.) Umeshananda 
Dux Jha v. Ravaneshwar Prasad Singh. 

17 C. W. N. 841 : 17. I. C. 969 : 16 C. L. J. 431. 


S. 92— Scheme—Kattalais—Management 

A 


^Right to frame a scheme. 

A scheme should be framed where there has 
been gross mismanagement cf the affairs of the 
temple and some scheme for the co-ordination of 
the various Kattalais and for some control over 
t)ie various Kattalais in so far as it may ensure 


-S. 22^Scheme — Successive suits — Main* 

tainability of—Application for amendment of 
scheme. 

When a scheme drawn up by a Court contains 
a provision permitting pa^'ties or persons interest¬ 
ed in the religious institution to apply to the 
Court for directions and for modifications to be 
made in the scheme already existing ; the proper 
remedy for defects discovered in the original 
scheme is to apply by petition to the court that 
framed the scheme and not to file a regular suit. 
Quaere Whether Courts have inherent powers 
to alter schemes without a fresh suit being brought 
for the purpose when there is no provision for 
alteration in the scheme? 24 B.^45; 43 I.C. 772 Ref. 

The mere fact that in a prior suit a prayer for 
the settlement of a scheme was not granted will 
not prevent a renewed attempt being made by a 
suit to have a scheme framed when the occasion 
arises at a later date. 36 M. 364 : 37 C. 870 Ref. 
(Spenoer and Krishnan, 77.) GovindasAMI Naidu 
V, Uchappa Goundan. (1923) M. W. N. 477 : 

70 I. 0. 679: 1992 Mad. 419. 
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' ' 'S' —Scheme —Wo limitation. 

Where a suit is brought by plffs. not in asser¬ 
tion of their individual rights but on behalf of 
the general public who are interested in the 
institution for the settlement of a proper scheme 
of -management of the charities and for other 
relief there is no bar of limitation. (Spenoer and 
Dcvadoss, JJ.) Gopu Nataraja Chbtty v. 
Rajammal. 43 M. L. J. 448 : 

(1922) M. W. N. 464 : 31 M. L, T. 125 (H. C.) : 

16 L. W. 122 . 69 I C. 16 : 1922 Mad. 394. 

■ -S. 92— Scheme — Seleotion of trustees 

—Appointment /rom plff,*s community on the 
ground that the trust had largely benefited by 
its endowment. 

In a suit for the framing of a scheme of ma¬ 
nagement for a temple the plff.'s community 
had at great cost made large additions to the 
temple. The lower Court by the scheme pro¬ 
vided for two members of the community being 
additional trustees. The scheme also provided 
for additional trustees being appointed from the 
residents of the village. Held, that there was 
nothing improper in the appointment of the 
additional trustees. {Ahdur Rahim, O. C. J. 
and Moore, J.) Annaswami Ayyangar v. 
Narayanan Chettiar. 

54 I. C. 263 : 10 L. W. 494. 

■ - -S. 92—SoAcwd — application — 

Power of Court to direct. 

It is competent to the Court in framing a 
scheme for a Hindu religious or charitable en¬ 
dowment to sanction a cypres application of 
the funds of the endowment if the obiects of the 
trust are not suited to modern conditions and if 
there is a general charitable intention in the 
terms of the endowment. The trustee hiinsell 
cannot apply the income cypres without the 
sanction of the Court. (Abdur Rahim and 
Seshagiri Aiyar, //.) MUthukrishna Naicken 
V, Ramachandra Naicken. 

47 I. C. 611 : 37 M. L J. 489. 

-S. Q2—~Soheme — Alteration of — Pro¬ 
cedure. 

Alterations in a scheme of mAiiagement pro¬ 
vided by the consent of all the persons interest¬ 
ed in the endowment can be made only by a 
suit hied under S. 92 of the C. P. C. Where the 
scheme is the result of an award it cannot be 
altered by the consent of the parties. (Wallis, 
C, J. hadasiva Aiyar and Spencer, JJ.) Yegna- 

RAMA DiKSHIDAR V, GoPALA PaTTAK. 

8 L. W. 357 : 47 I.C. 648 : 

(1918) M. W. N. 595. 

- - -S. 92— Scheme — Points to be ascertained. 

A scheme which does not ascertain the in¬ 
come of the properties of the trust the expenses 
and the remuneration of the person in charge 
thereof is an unsatisfactory scheme. (Abdur 
Rahim and Srinivasa Iyengar, JJ.) Dost 
Muhommad Khan v. Naztr Ali sahib. 

421. C. 474 : 6 L. W. 134. 

'■■Sb. 92 and 47— Scheme — Construction of. 

A clause in a scheme provided for an appeal 
from an order removing or appointing a trustee. 
fields , the J.clause will not apply to an order 


declining to remove a trustee. (Oldfield and 
Krishnan, JJ.) Lokashikhamani Mudaliar v , 
Thiagaroya Chettiar. 6 L. W. 696 : 

38 I. C. 415 : (1917) M. W. N. 420. 

-St 92— Scheme — Court's powers. 

Per Seshagiri Iyer, J : Court’s jurisdiction to 
frame a scheme under S. 9‘e, C. P. C. is not 
excluded by the fact that the temple for which 
the scheme is to be framed is one subject to a 
Temple Committee but in fiamingthe scheme 
the Court should not unduly interfere with the 
power entrusted by the statute to the Committee, 
e. g., by appointing a Board of Control between 
the trustees and the Temple Committee. (Wallis, 
C, J. and Sehagiri Atyar, J.} SiTHARAMA Chetty 
V. Sir S. Subramani Aiyar. 

39 Mad. 700 : 30 M. L. J. 29 : 

19 M. L. T. 25 : 32 I. C. 211 : 3 L. W. 43. 

-S. 92 — Scheme — Directions for the 

performance of a festival. 

When a decree directs a trustee of a Hindu 
ten.ple to perform festival, a court has no 
jurisdiction to give certain directions lor the 
same. (Oldfield and Sadasiva Iyer, JJ.\ Krishna 
Iyengar v. Viraraghava Thathachariar. 

30 I. C. 771 : 2 W. 607. 


S. 92 —Scheme 


Hereditary trustee 
-Necessity for, 


Appointment of treasurer 

To deprive a hereditary trustee ot the posses¬ 
sion of the funds is a strong step tor the Courts 
to take. If, however, a Court is satisfied that it 
is necessary in the interest of tne institution to 
deprive him even of this power and to appoint 
a treasurer who should, in supersession of the 
Dharmakartha handle the monies allocated for 
the expenses, the scheme may be modified in that 
respect. Where an application to modify scheme 
settled for the administration of a public trust, is 
based not on the ground that the scheme is really 
defective but is made for the purpose of giving 
the worshippers a larger share in the manage¬ 
ment of the trust, and where the scheme itself 
i? proper, though badly worked, the Court will 
refuse to modify the scheme. Allegations of 
malversation on the part cf the trustees afford 
no ground for a modification of the scheme 
though they may sustain a suit for their removal 
from office. (Sadasiva Iyer and Napier, JJ.) 
Nambhuri Venkatarama Chetti V, Vemur 
Thiruvengadathan Chetty. 28 I.C. 479. 


^ S. 92 — Scheme—Grounds for—When can 
be claimed. 

The relief by way of settlement of a scheme 
need not depend upon charges against the trustees 
in office. It is sufficient if mis-management is 
averred and that a large surplus is left after meet¬ 
ing tne expenditure to seek tne aid of the Court 
to frame a proper scheme to render the recur¬ 
rence of the state of affairs impracticable. 
(Spencer and Seshagiri, Aiyar, Jj.) Sivagnana 
V. Advocate General of Madras 

28 M. L. J. 174 : 2 L. W. 148 : 

27 I. C. 874 : (1916) M. W. N. 186. 

--S. 92— Scheme—Existing rights — Here- 

ditary rights—Additional trustees. 
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A Court ill framing a scheme regarding a tern- I 
pie is bound to ha^e regard to the existing rights 
of individuals to the trusteeship of the temple. 28 
M. 319. 21 M. L. J. 784 : 19 M. L J. 772 : 21 B. 
556, rel. on. Courts are averse to the creation of 
a hereditary right to the ofl5ce of a public 
trustee. 

Obiter :—Indian Courts have the same powers 
as the Courts of Chancery in England to appoint 
additional trustees even where tnere arc heredi¬ 
tary trustees. It is desirable to provide some 
authority to supervise the administration by the 
trustees ; where there are several trustees all ol 
them should not participate in every detail of the 
administration but while all should take part in 
important acis, one should be made responsible 
for all routine business. (Abdnr Rahim and 
Sundara lyer^ JJ,) Veeraraghava Thatha 
Chariar Srinivasa Thathachariar. i 

23 M. L. J. 134 : 16 I. C. 225 : ! 

12 M. L. T. 269. ' 

-S. 92— Scheme — Effect of-Privatc rights 

lost~-Altcration of scheme. 

Only on substantial grounds can a Court alter 
a scheme once settled by Court in respect of a 
public trust; therefore, a scheme framed by. a 
court under S. 92 bars a subsequent suit by a 
trustee not a party to the scheme suit, to esta¬ 
blish his private rights to trust, which if esta¬ 
blished, would interfere with a charitable scheme 
made by Court, The erroneous order of court 
refusing to add him a party to the previous 
scheme suit cannot give the private individual a 
right to sue which he otherwise would not have 
had. He must institute a fresh scheme suit 
under S, 92, C. P. C. {White, C. /. and Phillips, 
/.) Ramdas V. Hanumantha Row. 

36 Mad. 364 : 21 H. L. J, 952 : 
10 M. L. T. 356 : 121. C. 449 : 

(1911j 2M. W. N. 387. 

——-S. 92— Scheme — When framed. 

Even apart from any question of mismanag- 
ment and mis-appropriation, a Court can settle a 
scheme if it can conduce to the better manage¬ 
ment of the trust property. (Stuart and Kanhiaya 
Lai, A, 7. Cs.) Lakshmi Kunvvak v. Mubair 
Kunwar. 45 I. C. 213 : 5 0. L. J. 97. 

-S. 92— Scheme — Framing of—Powers of 

Court—Necessity for scheme—Arrangements 
made by the founder — Decree—Form of. 

Th®re is no warrant for the proposition that 
the Court in framing a scheme under S. 92, C. P. 
C., bad no power to depart from the arrange¬ 
ment contemplated by the author of the trust.The ' 
institution of a suit under S. 92, C. P. C attracts 
the jurisdiction of the Court and the Court has - 
complete power to make such appointment ! 
as it considers proper in the circumstances, even ' 
though such appointment may involve a depar- ' 
ture from the arrangement contemplated by the 
author or the original constitution of the trust. 
There is no legal restriction in the power of the 
Court ; but, although there is no restriction the 
Court ought not to depart from the arrangement 
contemplated by the settlor except for a very 
strong reason. The mere fact that the trust deed 
does not contemplate a scheme does not mean 
that a scheme should not be framed in the case 


C. P. CODE (V OF 1908), S. 92—Scope of, 

if the Court thinks that one is necessary. In a suit 
for the administration of a public trust it is 
necessary that the decree should give liberty to 
the parties to apply. The effect of making suCh 
a provision is that the suit is kept alive and it is 
possible for the parties to take tbe direction .of 
the Court from lime to time and so often as may 
be necessary, (Das and BucknilL 77.j Mahom¬ 
ed Waheu Hussain v. Abbas Hussain. 

4 Pat. L.T. 326 : 71 I.C. 280 : 1923 P. 420. 

-S. 92 —Scheme snit^ Majority of wor¬ 
shippers of certain denomination—Number of 
trustees. 

Where it was found in a scheme suit that the 
majority of worshippers were of a ceitain de¬ 
nomination, it is fair that a majority of the 
trustees also are from that denomination. (Roberl- 
sou, C. J. and Lentaignc, J,) Fazal Rahman v. 
GULAM Hossain Acha, 2 Bur. L. J. 208": 

76 I. C. 788 : 1924 B. 134. 

-Ss, 92 and d^—Scheme—Construction — 

Doubtful provisions—Modification in execution 
proceedings. 

Doubtful provisions of a scheme framed by the 
Court must be construed reasonably but debat¬ 
able points must not be worked out. Neither 
can the scheme be modified in execution proceed¬ 
ings. A separate suit will lie to modify ihe 
scheme or to clear doubtful points. Election 
proceedirgs Tn pursuance of a scheme of the 
Court should be short, summary and inexpensive. 
(Harinoll and Twomey, 77.) Mahomed^Esoof p. 
Mahomed Esoof. 

24 1. C. 916 : 7 Bur. L. T. 298. 

Scope of. 

-S. 92— Scope of—Suit for possession of 

properties from trustees removed from office. 

S, 92 C. P, C. does not apply to a suit in which 
plaintiff claims to be appointed as lawful trustees 
and as such seeks to recover possessionof the pro¬ 
perties of the trust from the former trustees who 
are alleged to have been properly dismissed from 
office and who are therefore trespassers, [Walsh 
and Ryves, ^7.) Inayat Hvsain v. Fa’Z Maho¬ 
med, 45 A. .^35 : 

L B 4 A. 142 : 21 A. L. J. 191 : 

71 I. C. 767: 1923 A. 3l9 (1). 

-S. 92 —Scope of — Idol-Suit against 

trespasser on property — Sanction—Necessity for. 

A suit by an idol in his juristic capacity against 
persons who are interfering unlawfully with his 
property or with his income is not governed by 
S. 92, C. P. Code. It is not a correct proposition 
to say that an idol, who is being defrauded by his 
lawful guardian or trustee, might be treated by 
a court of law on the footing of an infant and that 
any person claiming a benevolent interest in the 
fortunes of the said idol, would be permitted to 
maintain a suit in the name and as tbe next 
friend of the injured idol. {Piggott and Watsh, 
77.) Darshan Lal V. Shibji Maharaj Bir.xjm.an. 

20 A.L.J. 977 : 46 A. 215 : L. B. 4 A. 60: 

71 1. C. 420: 1923 A. 120. 

-S. 92 —Scope of—Suit for removal of 

trustee—Private ri^ht to office. 
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S. 92, C.P, Code provides for the instituiioo of a 
representative suit by the beneficiaries to secure 
the proper administration of a public trust either 
by the removal of the existing trustees or bv the 
settlement of a scheme by which the object of the 
trust can be properly carried out. A dispute be¬ 
tween rival claimants to the office of trusteeldoes 
not fall within the section. In order to bring a 
case within S. 92, C. P. C. the suit must be a re¬ 
presentative one, brought for the benefit of the 
public and to enforce a public right in respect of 
an express or constructive trust upon a cause of | 
action, alleging a breach of trust or necessity for 
directions as to its administration against a trus¬ 
tee of such express or constructive trust. Such a 
trustee may be a de jure trustee or a trustee de 
sou tort, [Lintisay and Kanhaiya Lai, }J,\ PUT- 
TlT Lal V. Daya Nand. 20 A. L. J. 712; 

L. R. 3 A. 455: 44 A. 721: 68 I. C. 786: 

1922 All. 499. 

-S. 92—— Suit for declaration. 

The section does not bar a sup for declaration 
that the plaintiff is a duly constituted mohant. 
(Richards, C. ]. and Sundar Lal, /.) Ganga- 
RAM V. Ramsaran. 34 I. C. 502. 

-S. 92— Scope of — Suit for declaration 

that defendants are not trustees of a iemt>le. 

A suit for a declaration that defendants are not 
properly appointed trustees of a temple and for 
an injunction appropriate to that declaration does 
not fall within the purview of S, 92. (Macleod, 
C. J. and Shah, J.) Nilkanth v, Ramakrishna 
23 Bom. L. R. 876: 64 I. C. 353: 46 Bom. 101: 

1923 Bom. 67 

-S. 92—Scopt of. 

A suit is not taken out of the scope of S. 92 
because the defendant denies the trust and claims 
to be the owner of the property. [Batchelor and 
Rao, JJ.) Jafar Khan v, Dudsha. 

9 I. C. 358 : 13 Bom. L R. 49. 

-—‘S. 22-'Scope of—Suit for a declaration 

of public right of way—Permission of Court ob¬ 
tained under O. I, R, 8— Effect. 

S, 92, C. P. C. need not be resorted to where a 
suit for a declaration of public right of way is 
filed with the permission of Court obtained under 
O, 1, R. 8 . (Panton, J.) Harish Chandra Saha 
V, Pran Nath Chakrabarthy. 

69 I. C. 910: 26 C. W. N. 587. 

4 

-S. 92— Scope of —Waqf— Mutwalli — 

Powers of management. 

A sanction given by the Dt. Judge on an appli¬ 
cation by the mutwalli may be sufficient authori¬ 
ty for the mutwalli for letting out the waqf pro 
perty for more than three years. It is not 
necessary to bring a suit under S- 92, C, P. C. for 
obtaining such sanction. (Chatterjee and Panton, 
JJ.) Fakirnunessa Begum v. The District 

JUDGE OF 24 PERGANNAHS. 

47 Cal. 692: 66 I. C. 476: 24 C. W, N. 339. 

' "S. 92— Scope of, 

A suit under this section is primarily a suit 
against a trustee and can only be instituted either 
on the ground that there ha$ been a breach o 
trust or that direction of the Court is necessar 


j C. P. CODE (V OF 1908), S. 92 -Scope of. 

for the administraticjn of the Court, (Chatterjee 
and Hitda, JJ.) Asiiraf Am v. Mahommad Nur- 
AJJAMA. 49 I. C. 356 : 23 C,W.N. 116. 

- S. 92 —Soopc of—Suil for declaration 

that property should be declared to be waqf. 

S. 92 does not apply to a suit for a declaration 
that a certain property should be declared to be 
waqf. 66 P. R. 1892, foil. (Abdul Raoof, J,) 
NihalSinsh V, Malan. 2Lah. L, J. 457. 

- S. 92 —Scope of—Suit for possession and 

declaration-^Sanction when ne:essary. 

Where the worshippers of a temple sue for 
possession of temple property, the suit is not 
maintainable as priwa facie it is only the trus¬ 
tees who could claim that relief. They can how¬ 
ever sue for a declaration that it is trust property 
and to such a suit S. 92 will not apply. (Broad- 
ivav and Abdul Raoof, JJ.) Samg K‘M v. Bassao 
Mal. 67 I. C. 320 : 1 L. L. J. 150. 

-S. 92 —Scope of—Suit by trustee against 

dismissed trustee for possession. 

S. 92 only governs suits for the vendication of 
the rights of the public in public charitable trusts 
and not suits for vendicating the plaintiff’s right 
of management and getting possession for the 
purpose. Further a suit by a trustee against 
a person whom he alleges to have been lawfully 
dismissed is nonetheless outside the scope of the 
section because it asks for an account of the trust 
money and payment of the amount due. 33 Cal. 
780, foil. [Napier and Odgers, JJ,) Venku v, 
Doraisami. 14 L. W. 38: 62 I. C. 761 : 

(1921) M. W. N. 439. 

-S, 92 —Scope of—Religious Endowment 

Act (1863) S. 14— Removal of trustee, 

S. 92 is mandatory and no suit could be brought 
for any of the reliefs specified in the section ex¬ 
cept under the conditions laid down therein for 
the removal of trustees. It is not necessary to 
obtain sanction under the Rel. EnH. Act, and 
without such sanction a removal could be order¬ 
ed. It is enough, if sanction under S. 92 is ob¬ 
tained. 24 M. L. J. 658 : 37 M. 184 : Fol. S. 92 
(2) C.P.C. saves the special jurisdiction of the 
I District Court under Rel. End, Act, so that a 
person desiring to sue for removal of a trustee 
for such other specific relief as can be 
given under that Act, can do so without comply¬ 
ing with the provisions of S. 92. A Court is not 
bound to decide in a scheme suit whether the 
alienations of the trust property were binding on 
the institution. 27 M. L. J. 266 : 28 M. L. J. 326 
(ol. {Ayling and Srinviasa Aiyangar, J J )' SUBRA- 
maniya Aiyar V. Venkatachala Vathyar, 

(1916) 2 M. W. N. 351 : 37 I. C. 688 : 

4 L. W. 444. 

-'S. 92 — Scope of—Suit to enforce rights of 

worshippers. 

Where individual persons claim as citizens, 
rights of worship or performing certain festivals 
in a temple, no sanction of the Advocate-General 
or Di . Judge is necessary as the case is one for 
direction that the officer in charge of the trust 
should perform the duties according to usual 
practice. (Seshagiri Iyer, J,) KadiRVELU Chet- 
TY V, Nanjundair. 35 I. C. 88 - 

3 L. W. 6 I 2 ! 
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C. P. CODE (V OF 1908), S. 92—Xrespasier. 


-92— of—Smt under. 

A suit under S. 92 ot the C. P. C. is a represen¬ 
tative suit. (Sadasiva Pi.iyar (3,nd Moorey JJ.) 
Prameshwaram Menpu Narayanan Nam- 

BOODRI. 

40 Mad. 110: 3 L. W. 305: (1916) 1 M. W. N- 402: 

34 I. C. 384: 31 M. L. J. 279. 

-S. ^2—‘Scope of—Form of relief'—Suit 

for removal — Consent of Collector — Religious 
Endowments Act, S,\A—Difference between the 
two sections,, 

S. 92, C. P. C. and S. 14 of Act XX of 1863, m 
so far as the forms of relief to which they relate 
are the same, appear to offer a choice to persons 
interested in the trust of proceeding under either 
of the sections, but they are not bound to proceed 
under both. Where a suit praying for reliefs con¬ 
templated by S. 92, C,P.C. was instituted alter the 
new Code came into force, but the consent of the 
Collector in respect of those reliefs had been 
obtained before the new Code came into force 
held that the consent was nevertheless valid. 
(Millet and Abdur Rahim, JJ.) Nelatooru 
Venkatarangacharyulu V. Nedathur Krish- 
NAMACHARYULU. 37 Mad. 184 : 14 M. L. T. 44 : 

20 1. C. 515 : 24 M. L. J. 697. 

-S, 92 — Scope — Arbitration — Private 

rights — Dispute as to jurisdiction to try suit 
under—District Court —C, P. Courts Act, S. 17. 

A suit under S. 92, C.P.C. does not concern the 
private rights of the parties thereto and conse¬ 
quently the suit cannot be referred to arbitration. 
Under S. 17 of the C. P. Courts Act the Dist¬ 
rict Court is the principal Civil Court of original 
jurisdiction and alone has jurisdiction to try suits 
under S. 92, C. P. C. Where the law has given 
jurisdiction to determine a civil dispute to speci¬ 
fic tribunals the jurisdiction of other tribunals is 
excluded. (Prideaux and Kotwal, A. J. C.) | 
Ganoba V. Narayan. 6 N. L. J. 7. 

72 I. C. 1016. 1923 Nag. 112. 

- ^2—Scope of—Right to exclusive wor¬ 
ship—Suit to restrain interference* 

S. 92 debars persons from unrestricted access 
to courts and hence must be strictly construed. 
A suit to restrain interference with plaintiff’s 
right to exclusive worship is not within S,92 and 
consent of the Advocate-General is not necessary. 
Such a suit can be brought by any person claim¬ 
ing such right without joining the trustees as 
parlies. The result of the suit would bind all in¬ 
terested in the light. (Young, J.) Cowasji v, Bel¬ 
la. 60 I. C. 609: 11 Bur. L. T. 249. 

Trespasser. 

- ^2—Trespasser—No proof that heirs 

of trustee were appointed at trustees. 

Where there is no allegation that the heirs of 
trustees were themselves appointed tru*?tees or 
they took possession of the property as trustees, 
a suit against them for breach of trust is not 
maintainable a£ they are mere trespassers and 
should be proceeded against in ejectment. 
(Ryves and Gokul Prasad, JJ*] Mahamed Box v, 
Mt, Piaru 62 I. C. 744: 19 A. L. JT. 236. 

--s. 22—Trespasser—Suit to eject—Right 

to trust property* 


A suit for a declaration that the plaintiff is en¬ 
titled to the office of mutwalli of the mosque pro¬ 
perty in suit and for possession thereof, by the 
ejectment of the defendant who is in wrongful 
possession of it, does not fall withm S. 92, C. P, 
C. 33 A. 503 ; 35 A 98, dist. 33 C. 789 : 22 B. 216: 
36 B. 29 appr. (Banerjee and Ryves* JJ.) 
Mohammad abdul Majid Khan v.Ahmad Sabed 
Khan. 35 All. 459 : 20 I. C. 37 : 

11 A. L. J. 673. 

-S. 92— Trespasser—Ejectment oj. 

Any member of the Hindu community can sue 
on behalf ot his community with the permission 
of the Court and without the permission of the 
Legal Remembrancer to eject a Trespasser from 
2 hakurdevara pTop&rty in 2 k village. (Knox,J*) 
Tika Ram v. Ratan Lal. 19 I. C. 978. 

-—S. 92 — Trespasser — Suit by trustee 

against. 

The section does not refer to a suit by trustees 
of a public religious trust, against persons to 
whom the property has wrongfully passed and 
who are sti angers to the trust and it makes no 
difference that the persons hold it as heirs of the 
late manager of the trust. (Batchelor and Rao, 
JJ,) Malhar Bhagvant Kulkarni V. Narasingh 
Krishna Majli. 37 Bom. 95 : 17 I. C. 665 : 

14 Bom. L. B. 941. 

-S. 22—Trespasser—Suit to eject. 

A suit for the removal of a trespasser in pos¬ 
session of trust property does not come under S, 
92. (Carnduff and Richardson, JJ.) Ayatannessa 
Bibi V. Kular Khalifa. 41 Cal. 749 : 

22 I. C. 677 : 19 C.W.N. 234. 


-S. 92— Trespasser — Suit against^Sec^ 

tion is not applicable. 

A suit by a trustee for recoverv of possession of 
trust properties against trespassers does not fall 
under S. 92, C. P. Code. (Le Rossignal and Mor- 
tineau, JJ.) Ganga Puri v. Mohan Lal. 

73 I. G. 645:4Lali. 295. 

-S. 92 (0. C. S. 639) — Trespasser —Suit 

against. 

S. 92 applies only in cases of an express or 
constructive trust created for a public charitable 
purpose. It applies only to a suit against a trustee 
and not a suit flgafjjsf a trespasser, (Kindersley 
and Forbes, JJ.) Arunachella Chetty V. MO- 
THU Chettiar. 17 I. C. 586 : 23 M.L.2. 847. 


2. 92— Trespasser—Suit against. 


Under S. 92 a suit lor possession cannot be 
maintained against a trespasser in possession of 
trust property. (Chamisr, J. (^) Mami v* Maho¬ 
med Yusaf, 10 I. C. 712: 14 0. C. 66. 

-S. 92— Trespasser—Right to sue. 

The telators of an author of a charitable trust 
have no claim against third parties, in possession 
of trust properties from the last trustee but who 
are not trustees themselves. They can sue only 
the trustees for accounts under S. 92 (1) (d). An 
order for accounts and inquiries can be passed 
against third parties in possession only in a suit 
properly framed. [Hayward, A. J. C.) Tikamdas 

MULCHAND V* GOKALDAS VISHINDAS, 

35 I. C. 693: 10 9. L. B. 12. 
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Trustee de son tort* 


^* 8 , 92 —Trustee de son tort —Suit uguinst 
—Maintainability of^ 

A suit under S. 92, C. P. Code, if maiatainablc 
against a irusiee de 5 o« fort who has wiihout title 
chosen to take upon himseii the character oi 
trustee. iRafique and Lindsay^ 77.) Kam Bilas 
V. NlTEA Nand. 44 A. 6o2 : L. R- 3 A. 306 i 

69 I.C. 990 : 21 A* L. J. 106 : 1922 A 542. 

- S. 92 — Trustee de son tott. 

S. 92 ot the C. P. C. applies to the case of per¬ 
sons who are trustees *de son tert\ 23 B. 059 ; 33 
C. 739 foil. (Baiierjee and Ryves, 77.) Siudhan 
Lal V, GaURI Shankbr, 40 I. C. 166. 

--s, 94 (c; and (e)— Proceedings under 

S. 40, B. T. Aot~Power to restrain—Civil Courts. 

A Civil Court has no junscliction to issue an 

injunction to a paity to a proceeaing under S. 40 

ot the B. T. Act restraining him irom proceeding 

further with an application made by him under 

that section to a Kevenue Court. [Attitnson ana 

vldflwi, 77.) Bhajan Ahir t;. Musammat Gan- 

GESHWAR KUAR. 6 Pat L. J. 76: 63 I. C. 37* 

ial9 Pat 4bl. 

_S. 94 (^)—Order for security and ac- 

counts, . , . . 

Au order directing the furnishing of security 

and suDmission ot accounts passed on an appli¬ 
cation for the issue oi tempoiary injunction is 
one under b. 94 iej. {MoofterjcC and BeachcrolL, 
JJ.) bITO MaHTO?;. P". b\ CriKlSTlEN. 

17 1, U. 361 : 17 C. W. N. 318. 

_S, 9b—Perpetual injunction. 

No smt for damages can oc maintained against 
a defendant for obtammg maliciously and vvith- 
out reasonable cause a perpetual injuntion whicu 
was dissolved on appeal. 13 W. K. 305 doubted. 
(Fletcher and Richardson, JJ.) Mohini Mohan 

MiSSER V. SORENDKA NAKAIN biNGH. 

42 Cal. 5oO: 18 C. W. N, 1189 ; 
26 I. C. 296; 21 C. L. J. 68. 


S. 9 b—Limitation Act—Application 


Suit. 


An application under S. 497 for damages for 
wrongiul obtaining of injunction agamsi ihe ap¬ 
plicant, which application was subsequently trea¬ 
ted as a plaint, is noCbarred if made within three 

vears from the date of dismissal of the suit on 
appeal in which the injunction was obtained. 
(Mookerjee and Carnduff, JJ.) Bhut Nath Pal 

V Chandra Benode Pal. « t ox 

16 I. C. 413 ; 16 C. L. J. 34. 

_ -S. 9b— Claim for compensation— When 

to be awarded—Interim injunction. 

It is doubtful if an award of compensation can 
be made in a case where the order of injunction 
was passed alter hearing both the parties and it 
was found there was sufficient grounds for mak- 

^The proper stage for making such an applica¬ 
tion would be only when the suit is heard and 
until then, it would be premature, (Ramesam, 
T\ chintamaneni Venkatapayya V. Venkata-. 

ii^vA 17 “w. 160:.7l I. c. 460 : 1923 Mad. 862. 

VOL. I —84 
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S. 9b—Measure of damages—Compensa¬ 
tion for wrongful arrest. 

Expense or injury in S. 95 for wrongful arrest 
iticludcs also general damages such as damages 
for injury to lepulation or humiliation No spe¬ 
cial procedure is necessary for wrongful arrest. 
\Coutts Tfotter, 7 ) Subraya Davay v. Venk^ta- 
RAMA Aiyar. 3 L. W, 30: 32 T. C. 692. 

(1916) IM. W. N.76. 

—*S. 95— Appeal—Provincial Small Cause 
Court —If can order compensation — Appeal. 

An order under S. 93 of C. P. C. passed by a 
Small Cause Court dismissing an interim attach¬ 
ment issued by itselt is valid and su<.h an order 
cannot be questiontd on appeal. \Kumaraswamy 
Sastri, J.) Karumuru Venkataswami v. Lanka 
Stripuriah. 26 I, C. 3o9. 

-Ss. 95 and 10^—Appeal— Compensation 

— Order—Second appeal. 

An order for compensation under S. 95, C, P. 
C. is one independent of the decree, although it 
sets off the compensation as against the decreed 
amount. The right of appeal must be determin¬ 
ed by S. 104 C. P. C. and it cannot form a sub¬ 
ject of second appeal. [Sankaran Nair and 
BukewelC 77.) Kannappa Chettiar v. Samba- 
SIVA Thevan 21 I. c. 766 

_ S. 95— Attachment—Grounds for — Want 

of reasonable and probable cause—Malice — 
cial damage. 

Plaiot’tt must prove want cf reasonable and 
probable cause in a suit for damages for attach¬ 
ment before judgment and malice. Malice 
is any improper or indirect motive (r. e.) 
no hatred or enmity is necessary. If the 
motive lor the attachment is to enforce speedy 
payment and not to defeat any intended 
fraud of the debtor, it will amount to malice. 
The plaintiff in such a suit must prove 
special damage It will be sufficient if it i*^ shown 
that the allegations against him must damage his 
reputation and credit. The fact that the defend¬ 
ant is a man of slender means ought not to b^i 
taken into consideration as a ground for reduc¬ 
ing ihe amount available as damages to the plain¬ 
tiff. (Sundara ^yer and PhtLhps, 77.) Nanjappa 
Chettiar Ganapathi Gounlan. 35 Jttad. 598 : 
21 M. L. J. 1052: 10 M. L. T. 365: 12 I. C. 607; 

(I9il) 2M. W. N. 414. 

-^S. 9b—Malice—Proof of—Abuse of legal 

process —Improper injunction, arrest or c tiach- 
ment before judgment. 

Liability for improper injunction, arrest or at¬ 
tachment before judgment in a suit for compen¬ 
sation therefor, is subject to the same conditions 
as an order under C. P. C. S. 95. So proof of 
malice is unnecessary. Where tlie goods of a 
shop have been seized it is the duty of ihe officer 
of the Conrt to see that the rent is paid and 
proper watch kept. [Cliamier J. C. and Lindsay, 
0 A J.C.) Manohar Lal V. Gobardhan Pe*>- 

9 I' C. 60: 13 0. C. 367. 

__S. 95— Measute of damages. 

For wrongful attachment the decree-holder 
moving the court is responsible for any loss suff¬ 
ered by the person whose goods are wrongfully 
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attachfd. He is a trespasser and is resoonsible 
for all damages though he may have acted 
innocently and mistakenly. 3 B. 74. 17 C. 436, 
ref, [Twomey, J.) Murugappa Chetty v. Kara- 
nath. 12 I. C. 26 : 4 Bur. 1. T. 220. 


——— Ss. 95 and 104 (2)— Appeal —Ore er of 
Divisional Couttin appeal against order refus¬ 
ing compensation—Second appeal. 

An order of a Divisional Court under S, 95, re¬ 
versing an order of the Court of first instance is 
an appellate or^er under S. 104 {9 and under the 
authority of S. 104 clause (9) is not apcealable. 
(HartnoU C.J. and Trvomey, J.) C.V.C.T, Firm v. 
Saya Bya, 11 I. C. 917 : 4 Bur. L T. 204. 

Ss. 95 (1) (a)— Attachment —Grounds 


for. 


To justify an attachment before judgment it is 
not enough that the defendant is in straightened 
circumstances but it must be proved that he was 
actually about to dispose of his property. 

Compensation may be given for improperly 
obtaining a temporary attachment though the 
same is set aside on notice. An order refusing 
compensation is appealable. (Oldfield and Sa- 
dasiva Aiyar, JJ.) Narahari Ayyar v. Vaithi- 
NATHA Aiyar. 25 M.L.T. 46 : 

49 I.C. 86 : 9 L.W. 69. 

S. 95 (3 )—Bar of suit — Attaohment be- 


^ --- -- 

fore judgment—Suit for damages — Bar. 

A claim for compensation for wrongful attach¬ 
ment of property before judgment made in a 
counter affidavit disputing the propriety of the in¬ 
terim order, is no bar to a suit for damages. S, 95 
C P.C. operates as a bar only if the claim is made 
at a stage at which either ot.the conditions postu¬ 
lated by the section have been fulfilled, but not 
otherwise. (Oldfield and Se^hagiri lyer.Jl] 

SOKKALlHGA CheTTY V. KrISHNASWAMI AtVAR. 

38 M.I.J. 324 : (1920) M.W.N, 192 : 66 (.0, 786 : 

11 L. W. 479 : 27 M. L. T. 259. 

-S. 96 and 0. 9, B. 6 and 0. 17, R. 2— 

Decree^-^Deft. absent—Plff. examined —Decree 
ex ipdiXiQ—Application for rehearing rejected—No 
appeal preferred—Appeal against decree—No 
interference in second appeal. 

On an adjourned hearing of a suit, the deft., 
bis pleader and his witnesses were absent ; the 
Court passed a decree after hearing the plff. ’ An 
application for rehearing the case by the deft, 
was rejected as the Munsif had no jurisdiction 
and the deft, "-as left lo appeal in the regular 
way. The appeal by the deft, against the origi¬ 
nal decree was dismissed, HHd, on second appeal 
that the decree passed by the Munsif in the ab¬ 
sence of the deft, was a decree ex parte^ and 
upon the d-’emissal of his application for rehear¬ 
ing he could have appealed against the order to 
the Dt. Judge, but cannot appeal against the de¬ 
cree under S. 96. As he had preferred an appeal 
against the decree and as the appeal was dismis¬ 
sed on the merits, the High Court could not 
interfere, (Richards^ C./. and Banne*j% J.) HuMi 
V. Azizuddin. 39 All. 143 : 36 I C. 877 : 

14 A. L. J. 1226. 


petent^ 


S. Adverse finding—Appeal, if com- 


C. P. CODE {V OF 1908), S. 96. 

A party cannot appeal against a decision in 
his favour on the ground that one of the findings 
is against him. (Rafique and Piggott, JJ.) 4h- 
MADUNNISSA V. GULZARI Lal, 241.0, 36. 

-Ss. 96 and IQO—Order for retrial in 

appeal agiinst dismissal of suit. 

Where an appellate court set aside the decree 
of the lower court and directed a retrial of the 
suit with reference to the entry in the record of 
rights, published subsequently to the decree, and 
su^.h other evidence as may be adduced by the 
litigants ; held such an order is made in the ex¬ 
ercise of the inherent power of the court and riot 
under O, 41, R. 3 and as such an appeal is com¬ 
petent under S. 96 read with S. 100. (Afoofeer- 
jee and Chotzner, JJ } Bhairab Chandra Dutt 
V. Kali Kumar Dutt, 37 C.L.J. 491 : 

71 I.C. 453 : 74 I.C, 1038 : 1923 C. 606. 


-S. Findings of fact of trial Court — 

Interference of Appellate Court. 

It is a Salutary rule that where the issue is 
simple and straightforward and the only question 
is which set of witnesses is to be believed the 
findings of fact of the Trial Judge should not be 
lightly disregarded ; but it is otherwise where 
the question depends upon admitted surrounding 
circumstances and the Trial Court has not sifted 
the evidence with reference thereto. (Mookerjee 
and Buckland, JJ.) Prasanna Mayi v. Baikun- 
THA Nath. 34 C L.J. 384 : 25 C. W. N. 779: 

66 I.C. 782 : 49 Cal. 132: 1922 Cal. 260. 


S. 96 Suit for rent—PlffJs title proved 

but tenancy disproved—Suit d smissed—Right 

of appeal exists. 

Where, in a suit for rent the lower Court holds 
that though piff.’s title was proved the relation¬ 
ship of landlord and tenant had not been establi- 
shed, and dismisses the suit, ;»e/rf that the plff. 
has a right of appeal against the decision and 
that It was immaterial whether the appeal related 
i to the question ot title or whether such decision 
was in favour of the plff. {Shamsul Huda. /,) 
DiNABHANDHU V. JAGABANDHU, 63 I. C, 620: 

33 C.L.J. 384, 

~~7, 77 ®' Appeal from preliminary decree 

after final decree is passed — Not matniain- 
able — Amendment. 

Where a final decree is passed no appeal 
Will he against a preliminary decree. But 
the Court may allow the appeal to be amend¬ 
ed so as to convert it into one against the final 
decree. (Mookerjee and Buckland, JJ.) KULADA 
Prasad v. Ramanand Patnaix, 33 C,L J, 414 : 

25 C.W.N. 776 :48 Cal. 1036. 


S. dS—Small cause suit tried on the 
ottginal side—Appeal from decree. 

4 

The nature of a suit of a small cause nature 
insMtuted in a Court the presiding officer of 
which IS not invested with small cause jurisdic- 
lon and decided as an ordinary suit by the suc¬ 
cessor of the first officer who was invested with 
such jurisdiction, is not altered and an appeal 
from the decree lies to the District Judge. (N. R. 
^atterjee and Fanton.JJ.) Khamasa BbwA v 
Promotho Nath Rov. 51 x. c. 967' 



CIVIL DIGEST, 1911—1923* 


1333 

C. P. CODE (V OP 1908), S. 96. 

Q^—Small Cause— Suit transferred 
under S, 23 of the ProvL 5m. C.C. Act—Appeal — 
Remands 

Aa appeal lies from a decree in a suit trans¬ 
ferred froni the Small Cause Court to the origi¬ 
nal side under S. '23 of the Prov. Sm. C, C. Act 
and the Appellate Court can remand the suit. 
(Teunon and Neivbonld, JJ.) Anh.vyeswakiIDebi 
V. Hatu Shiekh. 45 l.C, 646. 

-- 8 . 96 —Adverse finding—Not appealable 

if decree favourable. 

When a suit is dismissed for want of cause of 
action there cannot be an appeal by deft), on find¬ 
ing of certain facts, (Sharfuddin and Roe, JJ 

BRU BEHARI LAL V. SHEONATH PRASAD. 

33 I. C. 837 : 20 C.W.N. 1364. 

_S, QQ—Right to appeal—Statutory 

grounds. ... i- 

If the competency of an appeal is in question 

the appellant must establish that he has a right of 

appeal, for a right of appeal is not a natural 

right but must be given by express rules of 

statute. 40 Cal. 21 (t- C.); (1877) 3 Q.B.D. 1 Foil. 

[Sanderson, CJ. Woodroffe and Mooket jee, jJ.) 

MATHURA SuNDARI DASSI V. HARA CHANDRA 

SHAH. 43 Cal. 857 : 20 C.W.N. 594 : 34 l.C. 634 : 

23 C L J. 443. 

__S. 96 — Sustainability of—Appeal- 

Fruitless even if successful.^ 

In execution, ihe court directed the properties 
of the judgment-debtor to be sold in a particular 
order. The judgment-debtor appealed but be¬ 
fore the appeal was heard, the properties were 
sold and objections to the sile were rejected. 
Held, that ttie appeal was incompetent and 
should bo dismissed, because even if it were sue- 
cessful, it would be fruitless, as the sale could 
now be set aside, [Stephen and Richardson, JJ.) 
MoHESH Chandra Shaha v. 
dhurani. 

96—Parfy not aggrieved — Cannot 

Vhe^re^appellant is not aggrieved by the judg^ 
meat dismissing the appeal against htm. he is 
not entitled to prefer an appeal against it. 

Zl. CJ. Quit,, j; '• 

ZaiNALA Bibi. 1923 Lab. 604. 

___s. 96— Setting aside execution 

sale without ndice to auction purchaser 

ATipeal lies from an order setting aside ex. 

ecution sale without notice to the aucuon pur¬ 
chaser at the instance of the auctmn-purchaser. 
tcHsmith,!.) GueBano.. MU«ammed Za- 
KAR Khan. » Lah. L.J. 463. 

- 0 96 —Sustainability of Decree set 

aside on review during pendency of the appeal. 
Where a decree appealed from has since been 

set aside on review the appeal cannot be heard 

and must be dismissed 26 All. 240 : 34 AIL 282 
Foil. {Scott Stnith and Broadway, JJ.) Bashe 
ftUAo Nath v. Ram Ki>*hbn Das. 

SHAR NATH V . iva ^ ^ ^ ^ 

8 . 96 — Adverse finding — Decree in 
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An ap»^eal is not maintainable against opinions 
in a judgment when the decree is in favour of a 
party. [Broadway, J.) Asmatullah v. Majid 
Khan. 511. C. 622 : 83 P. W. R. 1919. 

- 96 —/e/g/i/ of appeal—Party adversely 

affected by dea-ee—Water supply in tryoiwart 
tracts—Right of Government to regulate—Right 
of private party to appeal against decree. 

In the Ryotwari tracts IheGivt. has a right 
to regulate the water supply, and so the party 
adversely affected by a decree against the Govt, 
can appeal; and the decree against the Govt, 
since it prevents the Govt, from using the chan¬ 
nel as supply channel, and the order allowing 
the suit to be withdrawn as against them was 
il'eeal 1914 M. W N. 788 Ref. [Ayling and 

OdietS, JJ.) E T, DHARMARAJA V. ^ 

J. ° 46 Mad. 811 . 

(1923) M. W. N. 677 ; 18 L. W. 243 : 

45 M L. J. 212 : 74 I. C. 4 : 1924 Mad. 79. 
-S. 96Bnd0. 22, Rr. Zi—Decree -Abate- 


An order declaring a suit to have ^b^ted is a 
decree which is appealable. 18 M. 496 ; 26 M. 

224 Rel. -Although Rr. 3 and 4 of O. 22, O. F. iv. 
do not expresdy state that the abatement of a sui 
has the same effect as a dismissal of a suit, that 
appears to be the imenti-n of the legislature for 
purposes of appeal and second appeal. (Sadaswa 
%ar and Moore, JJ.) Suppu Nayakan r-. Peru- 

phutty 19 M L I <504 . 

MAL CHETTY. ^ ^ ; 34 I C. 372 t 

(1916) 1 M. W. N. 301. 

-S. 96-Effect of appeal. . . , 

Appeal being a continuation of the original 
proceeding, the Appellate Court’s decree is the 
decree in the suit. [Ayling and Kumaraswamt 
Sastri, JJ) CheNGalavala Gurraju v. Mad- 

apathy vf.nkateswara Row. 

*11916) 1 M. W. N. 223 : 30 M. L. J. 379 : 

33 I. C. 9 : 19 M. L. T. 268. 

_S. Q6—Costs —Order as to, on with* 


favour of party. 


Where on withdrawal of a claim against some 

defendants, a decree is passed which “^kes the 
defendants liable for their own costs, ^ppeal 
does He. {Napier, 7.) Indoor SUBbarami 

.. N.l*tok “i. , 

11.16) M. W M-1021. 

8 . Adverse finding—Right of Appeal 

A defendani in a suit has no right of 
ag.tinst a finding as such when the suit has been 
dismissed by thi court below. The apprehension 

that the finding may W 

unless set aside is not enough. (Walhs, C 
Saihagiri Aiyar, J.) Achanta Venkata Su • 

yakarayana Yellapre^du Shivasankara 

NARAYANA. 2 L. VT. 101 . 27^1 .^C.^ 1^. 

_S, QQ—Forutn of appeal—Transfer of 

Where the jurisdiction of Court which passed 
a decree in a suit based on a contract is rento^ed 
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as regards the place of contract and transferred 
to another Civil Court, the proper Court to which 
an appeal lies is the Court authorised to hear 
appeals from the latter Court and not the Court 
authorised to hear appeals from the former. 
(Seshagiri lyey^ J) Subbayya u Rachayya, 

26 I. C. 519: 37 Mad. 477. 

- S. Adverse findi**g — Appeal. 

Notwithstanding a suit is dismissed, a deft, has 
a righi of appeal and for that purpose it is open 
to the parties to go behind the decree and see 
really what the adjudication is. {White, C.J. and 
Oldfield, J.) Ranganatham Chetty v. Lak-. 
SHMI Ammal, 14 M. L. T. 189 : 

(1913) M. W. N, 690 : 21 I- C. 15 : 

2ft M.L. J. 379. 
[also 53 I. C. 34 : 36 M. L. J. 641.] 

“ -S. 96— Righi to appeal—Statute — Effect 

on right. 

The new code does not deprive the litigant of 
the right of appeal which he had under the old 
code even though such right could not be exer¬ 
cised immediately On the introduction of the new 
code. (Abdur Rahim and Ayling, JJ.) Kalinga 
V- Narasimha. (1911; 1 M W. N. 143 : 

9 M. L T. 269; 9 I C. 937 : 21 M. L. J. 631. 

—-S. 98 — Adverse finding — Not res- 

judicata. 

No appeal lies from a decree merely -on the 
ground that certain observations made in the 
judgment of the Court below are unfavourable to 
the person in whose favour the decree is passed, 
An opinion of the Appellate Court in the course 
of a judgment in such an appeal cannot operate 
as res judicata when, in point of law, no appeal 
lay and the Court had no power to adjudicate on 
the rights of parties on an appeal from such a 
decree. (Miira A. J, C.l Narayan v. Syed 
Bah.adur. 44 I. C. 723. 


If a person who ought not to have been made a 
defendant is impleaded as such, he cannot appeah 
No person has a right of appeal from a decision 
unless his interest is orejudicially affected by it, 
(Mullick and Jwala Prasad, Jj.) Nand Lal Pal 
V. Naresh Chandra Deb. 41 1. C 468 : 

2 Pat. L. W. 108. 

-S. 96— Adverse finding — Suit decided in 

favour of a party. 

A finding upon a point necessarily arising in 
the case operates as res judicata between the 
parties and the aggrieved party can prefer an 
appeal against the finding, although the decree is 
in his favour. 7 A. 606 ; 11 C. 301 ; (P, C.) Dist. 
[Mullick, J.) Reghunath Kurmi v. NaRain Ral 

40 I. C. 771. 

-S. 96— Decree-^-DecisiOfi on issue-Suitfor 

d-^mages — Setoff—Suit decided on limitation — 
Appeal, 

Toe plff. sued for damages for breach of con¬ 
tract. The deft, claimed a set off. The court de¬ 
cided that plff.’s claim was barred by limitation. 
On appeal it was held that the decision of the 
Plff.’s claim was not a decision of the suit, which 
was one embracing both the claim and the set off 
and therefore no decree could be passed and that 
no appeal lav under S. 96. [Pratt and Crouch, A /. 
C.) Udharam V. Secretary of State. 

19 I. G, 922 : 6 S. L. B. 287. 

-S. 96(2) and 41, R. 27—Ex parte 

Appeal—Additional evidence. 

An appellate court can under O. 41, R. 27 direct 
the production of additional evidence which has 
been wrongly excluded by the original couit, 
even in appeals against exparfe decrees, 30 Mad. 
54 foil. (Praity J, C. and Boyd, A. J. C.) Kodu- 
mal V. Aga Khan Mahomed Shah. 

34 l.C. 493 : 9 S, L. B. 191. 


-Ss. 96 and 1^2—Amendment of decree^ 

Appeal—Material alteration. 

When a decree is amended and the charge has 
increased the right of the decree holder a great 
deal it is a new decree in the suit and as such 
would be appealable. [Drake Brockman, J. C) 
Dinaji V. Laxman. 29 I. C- 589 : 

11 N, I, R. 92. 


S. 96— Docs not apply to execution 
proceedings. 

S. 96 (3) C. P. Code applies only to suits and 
not to proceedings in execution. (Jwala Prasad 
and Foster, JJ.) Lachman Lal v Pad4RAth 
Singh, 4 Pat. L T. 735 : 1924 P.346. 

-S. 96— appeal'* — If excludes afresh 

a ppcal. 

The words “an appeal” in S. 96 C.P.C. do not 
exclude the entertainment of a fresh appeal if the 
dismissal of the first appeal does not bar the 
healing of the fresh appeal. (Das and Kulwant 
SahLiy,JJ.\ SURAJPEO Narain Singh v. Pratap 
Rai. 4 Pat, L. T. 405 : 2 Pat. 739 ; 75 I. C. 284: 

1923 Pat. 213 . 1923 P. 514 


---S. 96 

joined party. 


to appeal — Improperly 


-S. 96 (31 Consent order — Consent given 

under mistake of fact—Setting aside, grounds 
for. 

Serious and substantia! injustice to the party 
must be shown to result from letting the order 
stand which was made by the consent of the 
pleader under a mistake of fact. (Lord Sumner) 
J.AMN.ABAI V. Pazalchoy. 18 L. W. 437: 

33 M. I. T. 376 fP. O.j : 

46 M. L. J. 160 : 26 Bom. L. B 189 : 
77 I. C. 365 : I, R, 5 P. C. 30 : 1923 P, C. 184, 

-S. 96 (3) — Consent decree —Waiver of 

limi ta tion — A ppeal . 

Where the plea of limitation is waived though 
the suit is time-barred, the decree following is a 
consent decree and thus not appealable, (Lord 
Buckmasier) Ramchandra Deo Garu v. Chai- 

TANA Sahu. 18 A. I. J. 626 i 

(1920) M. W K, 366 : 39 M. L. J. 63: 
28 M. I. T. 97 : 12 L. W. 260 : 24 C.W.N. 1056 : 

56 I. C. 539 : 22 Bom. L, B. 1313 : 

47 I, A, 200 : 2 U. P, L. R. 122 (P.C.), 

- S. 96 (Z)—Consent order — Not appealable. 

No appeal lies from an order made by consent 
of parties especially if the appellant has- derived 
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some benefit under it. (Mookerjee and Bc^ch- 
croft^ J7.) Saved Asad Rara v. W<hidunnessa 
Begum. 67 I. C. 70 : 30 C. L. J. 231. 


-S. QQ (^)-~Coinpromisc — Dismissal of 

suit under O 23, /?. 3. 

No appeal lies against an order of dismissal of 
a suit under 0 23, R. 3 of the C. P. C. {Chailcrjee 
and Beachcrofi^ JJ.) Brojendrv Kumar Das 
Gobind Mohan Das. 34 1. C. 186 ; 

20 C W. N, 762 


— S. Compromise decree —C. P. C. 

O. 2J, R. 3. 

A decree under O. 23, R. 3 can be passed only 
after there has been on order that the compro¬ 


mise Ue recorded ; this being not a mere^matter of 
form, a consent decree passed without such order 
is liable to be set aside on appeal notwithstanding 
the bar under S. 96 (3). (Jenkins CJ, and Chaiter- 
jee, 7.) Paban Sardar v. Bhupendra Nath 
Nag. 33 I. C. 769 : 43 Cal, 85. 


-S. 96(3)— Confession of judgment — Decree 

— Appeal, 

A decree on a confession of judgment cannot be 
appealed from by the party so confessing where 
upon the offer of the piff. to be bound by oath of 
the deff. the latter agreeing to the proposal filed a 
document purporting to be his statement on oath 
and was accepted by the court and the paities. 
The plff. cannot urge in appeal that the statement 
was really not on oath. (Ra ftigan and Chevis, 77.) 
Fateh Muhammad v, Fateh Muhammad Khan. 

80 P. L. R. 1»13 : 18 I C. 758 ; 

109 P. W. R. 1913. 

-S. 96 (3) —Compromise decree — Amend¬ 
ed decree- Appeal, 

The plea that a decree does not accord with 
the compromise is an attack on the decree and 
can be taken only in an appeal and not in revi¬ 
sion. (CheviS, J.) liAWA SlXGH V. Lachman 
Singh. 24 P R. 1911 ; 186 P. L. R. 1911 ; 

10 I, C. 850 : 56 P. W. R. 1911. 


--S. 96 (3)— Compromise — Person not party 

can appeal. 

A person who is not a party to the compromise 
though a party to suit*, can appeal against the 
compromise decree which binds only those who 
are parties to the compromise, [Mookerjee and 
Chatterjee, 77.) Loki Nath Singh v, Gaju Singh. 

22 C. L. J. 333 : 31 I. C. 426 : 

20 C. W. N. 178. 

...S. 96 (3)— Consent decree-PartiHon suit. 

An appeal may be preferred by persons not 
parties to a consent decree. A consent decree in 
a partition suit as between some of the parties is 
not binding on any of the parties. (Mookerjee and 
Beachcrofl, JJ.) Gobind Chandra Sardar v. 
Bhagabat Sardar. 27 I. C. 242. 

--Ss, 96 (3).and 104 (2)— Consent decree — 

Appeal—^Decree passed—Further appeal. 

The trial court refused to record an oral com¬ 
promise alleged by the defendants on the ground 
that all the parties to the suit had not joined the 
compromise. On appeal, the District court found 
as a fact that all the parties .had agreed to the 
compromise and passed a decree in terras of the 
compromise. On a further appeal to the High 
Court, held^ that the order of the District court 
was final under S. 104 (2) C, P. Code and that the 
decree passed by him fell under S, 96 i3) C. P. 
Code and was not appealable. 27 M. L. J. 173 : 
46 I. C. 775, diss. (Le Rossignol and Campbell, 
77,) Gurcharan Sinsh v, Shibdev Singh. 

3 Lah. 175 : 66 I. C. 258 : 1922 Lah. 309. 

-*3. 96 (3) and 0. 43, R. 1 (m)— Compromise 

^Ofder directing compromise to be recorded — 
AppeaL 

An order directing a compromise to be record¬ 
ed does not cease to be such simply because it 
directs at the same time a decree to be passed in 
accordance with it ; such an order is appealable 
under O. 43, R. 1 (m). S. 96 (3) is not applicable. 
(Raiiigan and Shadi Lai, 77,1 Muhammad 
Rashid v. Rahmtullah, 134 P. w. e 1914 : 

96 P. R. 1914 : 24 I. C. 630 : 

212 P. L, R. 1914. 


-S. 96 (3) —Consent decree—No appeal. 

Heldby Coutts Trotter, J :—A decree to which 
the pleaders of both parties had consented is a 
consent decree, though subseqaently at the time 
of passing the decree, one of the parties resiled 
from it. From such a decree there is no appeal. 
41 M. 233 not foil. (Sadasiva Aiyar and Coutts 
Trotter, 77.1 Govindasami Kadavaran v. Kali- 
aperumal. (1922) M. W. N. 83 : 

66 I. C. 837 : 16 L. W. 155. 

- 8 . 96 (3)— Compromise — Excess of 

pleader's authority — Appeal* 

An appeal lies against a decree passed on com¬ 
promise entered into by a vakil without reference 
to his client. 23 M. I. J. 381, Dist. 21 M. 274 Fol. 
(Seshagiri Iyer and Kumaraswami Sastri, 77.) 
Thenal Ammal V. SoKKAMMAL. 41 Mad. 233 : 

41 1. G. 429 : 22 M. I. T; 149. 

-S. 96 (3)— Consent order — Appointment 

of Commissioner — Scope. 

An order directing the appointment of a Com¬ 
missioner with the consent of parties does not 
come under cl. (3) of the section. (Seshagixi Iyer 
and Kumaraswami Sastri, JJ.) Lodd Govinda 
Doss V. Rajah of Karvetnagar. 

30 I. C. 357 : 29 M. L. J, 219, 

-Ss. 96 (3) and 104, Cl. (2) 0. 43 R. 1 (m) 

—Compromise — Petition — Objection — Appeal. J 

A second appeal lies against the decree of the 
Dt. Judge confirming on appeal the decree of ihe 
first Court passed in accordance with the terms 
of a compromise. All terms forming the consi¬ 
deration for the adjustaaent of matters in dispute 
became related to the suit and can be embodied 
in the decree. (20 M. L, J. 20 ; 35 C, 837, Fol.) 
(Sadasiva Iyer and Tyabji, 77.) Ayyagari 
Veerasalingam V. KOVVURI Basvi Reddi. 

27 M. L J. 173 : 1 L. W. 641 : 
251. C. 56 : 16 M L. T. 125* 

- S. (2)-Consent decree—Decree with-^ 

out objection by deft. 

The fact that deft, does not raise any objection 
to a particular relief cannot make the decree a 
consent decree when the relief is eventually 
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decreed. {Mittra, A.J. C.) Komal Singh v, 
JAGANNATH MuRAT SiNGH. 49 I. C, 840 : 

15 N. L. R. 39 ! 

-S. 96 (3)— Consent decree — What is— 

Appeal. 

Every decree incorporating an agreement, com¬ 
promise or satisfaction ordered to be recorded 
Under O. 23, R. 3, is not ipso facto a decree pas¬ 
sed with the consent of tUe parties within S. 96 
P) which is limited to cases where the parties 
invite the Court to pass a particular decree and 
the Court acts accordingly. A decree based on a 
finding against the consent of a party that the 
matter has been compromised is not within S. 96 
(3) and is appealable. A decree dismissing the 
suit on the ground that a plea in bar of the suit 
on the basis of an alleged compromise cannot 
properly be said to be one made under O. 23, 
R, 3. (Stanyon. .4. J, C,) RenUka v, Onker. 

46 1,0.775. 

S. 97 . Sec a^so C. P, Code s. 11— 


C. P. CODE (V OF 19081, S. 97. 

set aside on appeal the final decree based upon 
it falls to the ground. {Richards, C. /, and Tud- 
ball, J.) Kanhaiya Lal v. Tirbeenisahai. 

36 All. 532 : 24 I. C. 827 : 12 A. L. j. 876. 


Heard and finally decided 

-S. 97— Preliminary decree-^ What is— 

Omission to appeal—Partnership — Dissolution- 
Decree drawn up. 

The C. P. Code, makes no provision for some¬ 
thing wnich is neither a decree nor an order, nor 
anyttiing which is both; nor does it provide that 
one adjudication by the Court can be resolved 
into diverse elements, some of which are decrees 
and some orders. The question is one of sub¬ 
stance, whether an adjudication is a decree or an 
order. In a suit tor taking accounts of a partner¬ 
ship, the Trial Judge made an order declaring the 
partnership as dissolved Irom a particular date 
and ordered that an enquiry be made by the re¬ 
feree as to who were the partners and as to the 
dealings of the partners with the assets of the 
partnership. No appeal was preferred against 
this adjudication. The inquiry was trade, accounts 
were taken and a final decree was passed. In an 
appeal against the final decree, the, appellant 
contended inter alia, that the trial judge had no 
jui sdiction to refer the question as to who were 
the partners. Held, that the former adjudication 
of the trial Judg'^ was a ‘decree" in so far as it 
declared the rights of the parties. The apptllan s 
were precluded from disputing its correctness by 
reason of their omission to appeal against it. 
The adjudication did not cease to be a decree, 
because a subordinate part of it if correctly made 
might have been separately made as an order. 
[Lord Sumner.) Ahmed Musaji v. Hashim Ebra- 
HIM. 42 Cal. 914 : 42 I. A. 91 ; 

19 C. W. N. 449 : 17 M, L. T. 3i2 : 

2 L. W 377 ; 2l C. L. J 419 : 
13 A. L. J. 540 : 17 Bom. L. R. 432 : 

29 M.L J. 70 ;28 I.C. 7’0 : 
(1916) M.W.N, 485 (P. C }. 

S. 97 — Passing of final decree—Appeal 
from preliminary decree—No appeal against 
final decree. 

Though no appeal against the final decree is 
preferred it is no reason for not hearing the 
appeal against the preliminary decree in a suit 
for partition. When the preliminary decree is 


--S. —Passing of final decree—Appeal 

from preliminary decree — Final, 

Plaintiff in a partition suit appealed from a 
preliminary decree and defendant subsequently 
appealed from final decree. Held plaintiff's 
appeal is not barred : if an appeal from prelimi¬ 
nary decree succeeds, the final decree passed later 
on falls 10 the ground. (Richards, C, J, and 
Banner ji, J.) M. A. Husain Khan v. Jasadduk 
Husain. 34 All. 493 : 

16 I. C. 157 : 10 A. L. J. 19. 


-S. 97 —Omission to appeal—Effect of. 

Where no appeal is preferred against a preli¬ 
minary decree for sale in mortgage suit the points 
which could have been raised in that appeal had 
it been filed, could not be urged in an appeal 
against the final decree in the same suit. (Shah 
and Hayward, JJ.) MurliDHAR Narayan v, 
Vishnud-'S Balmukandas, , 

40 Bom. 321 : 33 I. C. 749 : 18 Bom. L. R 88 


■S. dl—Court-fees—Appeal, 


Where a party who has .the facility of time of 
appealing against the final decree, appeals against 
the preliminary decree only he cannot be allowed 
to do so as by so doing he has the chance of 
getting a reversal of the final decree without 
paying court fee for the same. The section does 
not prevent a party from filing a combined appeal 
against a preliminary and final decree if the dates 
permit him to do so. (Scott CJ. and Heaton, J.) 
Dattaraya Ramchandra V. Ajmuddin Fakkud- 
DIN. 33 I. C. 146 : 18 Bom. L. B. 76. 

-S. 97— Combined appeal — Preliminary 

and final decree, 

S. 97 does not preclude a party from filing a 
combined appeal against a preliminary and final 
decree if their dates permit him to do so. (Scott, 
C.J.and Shah,J.) Balwant SiNGH Ramchan- 
dra V . Sakaram Mancharam. 33 I. C, 137 : 

18 Bom, L. R. 80 (Note). 

-S, 97— Preliminary decree — Decision on 

preliminary issues, 

A decision as to misjoinder, limitation or juris¬ 
diction does rot amount to a preliminary decree 
within the meaning of S, 97 ; so a decision in 
plaintiff's favour upon a preliminary defence that 
the matters in dispute were caste questions outside 
the Court's jurisdiction is not preliminary decree 
and is not appealable. (Scott C. J. Heaton, 
Maclcod, Shah and Hayward, JJ,) Chanmal- 
swami Rudraswami V, Gangadharappa Balsin- 
gappa. 39 Bom. 339 : 26 I. C. 885 : 

16 Bom. L. B. 954. (F. B.) 

-S. 2't—Preliminary decree — Findings^ 

The right to appeal under S. 97 lies only Irom 
a preliminary d^*cree and not from a preliminary 
finding in a suit directing acc junts to be taken, 
[Heaton and Shah,JJ,) Kaluram Bjrchand w. 
GANGaRAM Sakharam Shbt. 38 Bom. 381: 

23 I. C. 605 : 16 Bom. L. R. 67* 
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-S. 97— Pveliminaxy issue — Finding 

recorde i but no decree drawn np—Whether preli- 
mtnaxy decree. 

Where Ihere is only a preliminary finding and 
no decree is drawn up, there is no prelunmary 
decree and no appeal under S. ^7. The finding 
can be appealed against hi the appeal against tne 
decree and can be determined by tne appellate 
court. (Heatopi and Rao, 7/.) Sakha Kam, v. 
Sadashiva Balshet Lodha. 37 Bom. 480 : 

19 I. C, 894 : 16 Bom. L. B. 3o2. 

-S. QT-^Prelimtnary decree —What is. 

Though a party can appeal from a preliminary 
decree, he can do so only if the decree exists in 
formal shape. The Court must, if applied to, 
alter passing of the preliminary decree, have the 
decree drawn up to enable tne aggrieved party to 
appeal from it. \Scott, C. 7. and Beaman, 7j 
Sidhanath Dhond Garud V. Ganesh Govind 
Garu. 

37 Bom. 60 : 17 I C. 637 : 14 Bom. L. R. 916. 

——S, 97 —Scope of. 

The legislature in enacting S. 97 of the present 
C, P. C, intended to prevent preliminary questions 
be ng raised in the form of an appeal after a case | 
has been decided upon the merits. \Chandavakur 
and Batchelor, 77.) Govind Ramchandka Shem- 

BEKAR V. VlTHAL GopAL SaHASKABUDHE. 

36 Bom. 536 : 16 I. 0. 159 : 14 Bom. L. K, 560. 

-3. 97— Appeal against final decree — 

Powers of appellate Court—Correctness of preli¬ 
minary decree. 

It is not open to the appellants, in an appeal 
against the final decree, to attack the preliminary i 
decree, which might have been directly challenged 
by an appeal. But the appellate court can 
consider whether the preliminary decree was 
capable of etforcement and wnetner it afforded a 
basis for the final decree as made. {Mookerjee and 
Panton. 77.) Tarapkasanna Sarkar v. Kalika 
Mohan Sarkar. 38 C, L. J. Ill :75 1 C. 3i9 

1924 Cal. 80 

• 

-S. 97— Appeal against preliminary decree 

—Passing of final decree after, does not affect 
hearing of appeal. 

There is a difference between cases where the 
final decree is passed before the appeal is prefer¬ 
red from the final decree and cases where it is 
passed after the appeal is preferred. In the latter 
case tne appellate court is competent to hear and 
dispose of the at peal. 26 C, W. N. 776 : 18 C. L. 
]. 214 ; 18 C.L.J. 321 Kef. [Newbovld and Panton, 
77.) Mea Hussain Khan v. Sheikh Samik, 

68 I. C. 475 ; 1923 Cal. 282 (1) 

» 

_S. 97—F/»aI decree passed—No appeal 

against preliminary decree. , • ♦ 

An appeal against a preliminary decree ts not 
maintainable unless there is also an appeal 
against the final decree passed subsequent to 
preliminary decree by the Court belo>«^ 40 C 1036 
20 C. W. N. 231: 18 C. L. J. 321 ; 10 C. L J 113, 
referred to. (Chatterjee and Pearson, 77.) MON- 
ohar Peshakar V. Haran Chandra 

71 1. C. 290. 

\ A 

' f- S. Preliminary decree—Objection t^ 

•^Plwa of HmiMion, 


C. P. CODE (V OF 1908), S. 97. 

A Party not pleading limitation as a bar to the 
suit before passing the preliminary decree cannot 
plead it in appeal irom the final decree, (thatter- 
ee and Panion, 77.) Govind Chandra v. Nirod 
Kumar. 50 1, C. 747. 

-S, 97— Passing affinal decree—Preli 

minaty decree—Appeal after final decree passed 
but before it is signed. 

An appeal against the preliminary decree after 
the final decree is piSsed but befoie it is signed is 
not incompetent as no copy can be got lor the 
final decree until it is signed and drawn up and 
ihe only appealable decree is the preliminary 
decree. 30 1. C 321, Fol. (Fletcher and Hilda, 
77.) Bhagaban Chandra v. Ishan Chandra. 

46 I. C. 802 : 22 C. W. N. 831. 

-S, 97— of fin 2 Ll decree — Effect. 

An appeal filed against a preliminary decree can 
be heard though final decree made after the appeal 
was passed and lodged, is not appealed against. 
[Jenkins, C. J. and Chatterjee^ 7.) Peary Mohan 
Mukerjee V. Chandra Sekhar Sarkar. 

33 I. C. 59 : 19 C. W. N. 1132. 

-S. 97— Preliminary decree—What is — 

Order of remand. 

Tne order remanding after settling certain 
issues is a preliminary decree and must be 
appealed. \R'Cliardson and Mulhck, 77.) Hira 
Lal Pal V. Etbar Mandal. 

321 C. 866 : 20 C. W. N. 43. 

-S. 97 —Passing of final decree — Prelimi¬ 
nary decree appealed against. 

Under the section an appellant, who has not 
appealed against the preliminary decree, is preven¬ 
ted from questioning it in suhsequent proceedings. 
He mav not appeal against the final decree, but 
may appeal against the preliminary decree, and 
the final decree will be amended according to the 
decision of the appeal from the Preliminary 
decree. (Fletcher and Teunon, 77.) Atul 
Chandra Singha v. Kunja Behari Singh, 

30 I. C. 321 ; 22 C. L. J. 90. 

-S. 97— Passing of final decree—Before 

filing appeal against preliminary decree. 

Where before the filing of an at^peal against 
a preliminary decree, a final decree was passed 
and no appeal was preferred against the final 
decree. Held, no appeal lay against the prelimi¬ 
nary decree as it had been affirmed by the final 
decree. 18 C. L. J. 321. Foil. (Woodroffe and 
Coxe,JJ.) Sadhu Charan Datta v. Hara Nath 
Datta. 27 I. C. 135 : 20 C. W. N. 231. 

-S. 97 —Preliminary decree—Objection to 

—If could be taken in appeal from final decree. 

Under the old Code, objections to a prelimi¬ 
nary decree could be taken in an appeal against 
the final decree, without appealing from the pre¬ 
liminary dscree. (Fletcher and Richardson, 77.) 
Troilukhyanath Manual V. Abanish Chan¬ 
dra Roy. 24 I. C. 18: 21 C. L. J. 469. 

-S. 97— Passing of final decree — Appeal 

from preliminary decree filed when final decree 
not appealed from- 
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The appeal against the preliminary decree 
preterred after the passing of the final decree 
must fail if the final decree is not appealed from 
because S. 97 C. P. C. does not relieve the per¬ 
son appealing from the preliminary decree from 
appealing against the final decree too. (Brett 
and Sharfuddin, //.) Khirodamoyi Dasi v, Ad- 
HAR Chandra Ghose. 21 I. C. 516: 

18 C. L. J. 321. 

-■S, 97— Passing of final decree — Prelimi¬ 
nary decree—Appeal against final decree during 
pendency of appeal-^Effect. 

Where the preliminary decree in a suit for 
partition had been appealed against and was 
modified by the High Court in second appeal a 
final decree passed by the original court-during the 
pendency of the appeal is inoperative on account 
of the modification of the preliminary decree. 
\Jenkins C. J. and Mookerjee J.) Abdul Jalil v. 
Ameer Chand Paul. 21 I. c. 610: 

18 C. L. J. 223. 

-S. 97— Passing of final decree—Pending 

appeal from—Preliminary decree final. 

A. final decree passed during pendency of an 
appeal against the preliminary decree must be 
deemed to be subject to the result of the appeal, 
and is not operative where the preliminary dec¬ 
ree is materially varied in appeal. 36 C. 762 ; 32 
A» 226, Dist. 33 A. 528, not Foil. (Jenkins, C. 7. 
and Mookerjee, J.) Nistarinee Dabee v, Rai 
Mohun Biswas. 20 I. C. 576: 18 C. D. J. 214. 

-S. 2*t-Passing of final decree--Prelimin¬ 
ary and final decrees. 

A final decree, passed before the appeal from 
the preliminary decree must be brought to the 
appellate coun’s notice, otherwise the appellate 
court’s decree supersedes the final decree also. 36 
C. 762; 6 C. L. J 547, 32 C. 1023, 32 A. 225, Dist. 
12 C, 45, Exp. 3 W. R. (P. C.) 11, 3 C. 30, Foil. 
(Chatterjee aud Walmsley. 77. J Ugra Narayan 
S iNGA V. Basan Narayan Singh. 

17 C. W. N 868: 19 I. C. 630: 18 C. L. J. 209- 

- -S. 97— Preliminary and final decree 

—Duty oi party to appeal against both. 

Where a final decree has been made, whether 
or not an appeal had been preferred against the 
preliminary decree it is the duly of the party ag¬ 
grieved by the final decree to appeal against the 
final decree: An appeal therefore, against the 
preliminary decree after the passing but before | 
the signing of the final decree and without chal j 
lenging by appeal the final decree is useless and ! 
could not be entertained. 18 C. L. J. 321. 32 All. 
225, 36 Cal. 762, foil. (Broadway, J.\ Ganda Ram 
V . Sunder Lal. 67 I. C, 278: 2L/L. J. 673. 

--S. d7—Passing of final decree—Pending 

app(>aL 

An appeal against a preliminary decree can be 
maintained in spite of the fact that a decree has 
been passed in pursuance of the preliminary de¬ 
cree especially when the prelimary decree is in 
accordance with the ^nal decree and does not in 
any way modify or supersede it. 37 Mad, 29 foil, 
36 Cal. 7d2, Dist (1913) M. W. N. 140, not foil. 
(Abdur Rahim and Oldfield, 77.) Siva Subrama- 
nia Mudaliar V , Lakshmana Iyer, 62 I. C. 697. 


C. P, CODE (V OF 1908), S. 97. 

-S. 97— Preliminary decree reversed in 

appeal—Effect on final decree. 

If a preliminary decree under this section is 
reversed on appeal, the final decree passed oh 
the footing of that preliminary decree ceases to 
be operative. (Ayling and Seshagiri Aiyar, 77.) 
A. Canniah Mudaly V. A Rangaswami Mudali. 

48 I. C. 7: 35 U, L. 361. 

--S. 97 and 0. 35, Er. 4 and 6 — Passing of 

final decree—Appeal from—Preliminary decree. 
If a preliminary decree is reversed in appeal 
the final decree, so far as it is dependent thereon, 
falls with it and becomes inoperative. The pas¬ 
sing of the final decree pending appeal against 
the preliminary decree is no bar to the hearing 
of the appeal even though no appeal has been 
preferred against the final decree. 36 C. 72, 32 A. 
225, 33 A. 528, 34 A. 493, Dist (Sankaran Nair 
and Sadasiva Aiyar. 77.) KUPPUSWAMY Aiyar 
Begmah Boi Ammani. (1913i M, W. N. 173: 

24 M, L. J. 190: 18 1. C. 730: 13 U. L. T. 209. 

-S. 97^Passing of final decree—Appeal 

from—Preliminary decree. 

Deft, appealed against the preliminary decree 
but after I te final decree was passed, Held that 
as there was nothing of substance left after the 
passingof the preliminary decree the deft, should 
have been allowed to amend his memorandum of 
appeal so as to convert the appeal into one against 
the final decree, especially because he had paid 
the court-fee for the latter. (Sundara Iyer and 
Sadasiva Iyer, 77.) Subbaramania Chettiar v, 
Palachakrapani Chettiar. * 

16 I. C. 380: (1913) M. W. N. 140. 


-S. 97 — Passing of final decree — Preli- 

mi*^ary Decree—Appeal from. 

The passing of a final decree does not preclude 
a party from preterring an appeal against the pr¬ 
eliminary decree 12 I. C, 664 foil. 10 l.C. 514 Dis. 
(Sundara Aiyar and Spencer, 77) Ramien v, 
Veerappudiyan. 37 Mad. 455: 11 M. L. T. 69: 
22 M. L. J, 217 : 34 I. C. 394: (1912) M. W. N. 117 

and 630. 


-S. 97— No right of appeal against preli¬ 
minary decree Exists after passing final decree. 

Where there are preliminary and final decrees 
in the same suit an appeal against the preliminary 
decree alone canno'J be maintained unless it is 
instituted before the passing of the final decree. 
36 Cal. 762, 30 All. 479:37 Mad. 455 Ref. (Hallifax, 
A. J. C ) Biharidas V. Bajrangdas. 67 I. C. 261: 

(1922) Nag. 179. 

-S. 97— Preliminary decree. 

Appeal from pteleminary decree cannot be 
treated as one against the final decree also. 
(Dalai and Daniels. A.J.C.) Raja Seta Swami 
Dayal V . Musammad Sher Khan. 

74 l.C, 485 ; 9 0. & A. L. B. 205. 

-S, 97— Omission to appeal — Prelimiifory 

decree — Mortgage—High rate of interest--‘No 


appeal. 

A Court passing a preliminary decree in a suit 
on a mortgage is at liberty to fix interest at any 
rate that may seem suitable. If no appeal is made 
against the order fixing the rate of intereStj then 
that order becomes final and cannot be questioned 
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in any future proceeding for final decree. It 
makes no difference that the preliminar-y decree 
was made on a cjmpromise between the parties. 
(Roe and Chapman, //.) Benudhar Panda d. 
Kangoi Krishna Chandra Das. 61 L C, 738: 

4 F. L. J. 306. 

-S 97 —Passing of final decree—^Appeal 

from preliminary decree—Effect on. 

An appeal against the preliminary decree in a 
partition suit can be heard even after the final 
decree therein is passed and even though no ap¬ 
peal has been preferred against it provided the 
appeal against the preliminary decree was 
preferred before the final decree was pass¬ 
ed. (Chamier, C. J*, Shaifuddin, Atkinson ami 

Kingsford, 77.) Wahidunnisa v. Deep Narain. 

20 C. W. N. 1174 : 1 Pat, L. J. 406 : 
35 I. C. 873 : 1 Pat. L W. 13 (F.B ). 

-Ss. 97 and 2— Preliminary dccrce~~Dcci~ 

Sion on — Preliminary issue . 

A decree is an order granting or refusing any 
of the reliefs and hence the decision that notice 
was necessary under S. 80, C. P. C. does not 
amount to a preliminary decree, when the plff. 
alleges that he has given notice and the decision 
is not therefore appealable, {Rigg» 7. C.) Nga 
Meik V. Nga Gyi. (1917) 3 U, B. R. 1: 

40 I. C. 677 : 11 Bur. L. T. 95. 


C. P. CODE (V OF 1908), 8. 98, 

-S. d^-Sccond appeal— Difffrcncc of 

opinicn -Pt occdire— Lclh rs Pah nt, d. 36. 

The procccime when Judges differ on second 
appeals from mofussil is gijvcrned by S.08. C.P.C. 
and not by cl. 36, Letters Patent. 3 B. 204 ; JO C. 
814; 25 M 555; 22 M 68; 11 A 176 K B Kcl. \Scott 
C, 7., Heaton, Moclcod, Shah and Hayic^aid, 77.) 
Bhut Jayat Singh v. Lakadu Dhahsing. 

43 Bom. 433; 492 : 50 l.C. US : 
21 Bom. L. R. 157 (F. B.). 

-S .9S —Reference to a third judge-^Third 

Judge deciding case on atiollicr point PtO“ 
cedure. 

Under S, 98, C P. Code, a third judge lo whom 
a point of law is referred on a difference of opin¬ 
ion between the members of a Division Bench of 
the High Court cannot dispO‘.;e of the appeal 
generally but can only dispose of the point of law 
referred and then decide the appeal in the man¬ 
ner indicated by ihe referring judges, having re¬ 
gard to the possible answers that might be given. 
Where the qnestioo of law actual'y referred to a 
third judge was not decided by him and the re¬ 
ference consequently proves infructuous, the ap- 
peal roust be disposed of under S. 98 (2) C. P. 
Code. (Woodroffe, Watmsley and Suhrawardy, 
77 ) JNANENDRA MoHAN DUTT V. UMESH CHAN¬ 
DRA Guha. 26 C. W. N 986 : 1922 C. 544. 


--s, 98— Reference to third Judge — Scope 

of the trial. 

Where two judges of a division bench differ on 
a point of law and refer the* matter to a third 
Judge, the latter must confine his opinion to the 
specific point and not dispose of ^he case de 
novo on the merits. (Sir John Edge). Partab 
Singh v. Bhaluti Singh. 

35 All. 487 : 40 I. A. 18:2 : 16 O.C. 247 : 17 C.W.N. 

1165: 14 M. L X, 299: 25 M. L. J. 492: 
11 A.Ii. J. 901: 18 C. L. J. 384: (1913) M. W. N, 785 

21 I. C. 288 : 15 Bom. L. R 1001. (P. C } 


-S. 99—Letters Patent, Cl. 36— Applicabi¬ 
lity-Judges differing in opinion. 

The natural place to find the rules governing 
the exercise of the appellate civil jurisdiction 
over the other Judges of the High Court would be 
the Letters Patent, while the natural place to find 
the rules governing the exercise of the appellate 
civil jurisdiction over the civil Courts of the 
mofussal subject to the High Court would be the 
Civil Procedure Code. The Code makes no pro¬ 
vision for an appeal within the High Court, that 
is to say, from a single Judge of the High Court. 
This right of appeal depends on clause 15 of the 
Charter, Appeals under the Letters Patent are 
governed by the Letters Patent, and appeals under 
the Code are governed by the Code. Further the 
Code only deals with appeals from certain Courts 
and does not deal with appeals within the High 
Court from the decision of one judge of the Court 
to another. Therefore when a Bench of two Judges 
is hearing an appeal from the decision of a single 
Judge of the same High Court whether on the 
original side~orthe appellate, and they differ in 
opinion. The opinion of the senior judge would 
prevail, 26 All. (1921) 23 Bom. L. R. 623 Ref. 
{Mkf^enj 0 md Pratt, 774 Bandy Wai-ad Dagadu 

JAUKADAS. 1®33 Bom. 218 

VOL. 1—85 


-S. 98 —Reversal of part of decree. 

I£ the appellate court judges agree that a part 
nf the lower court's judgment is erroneous, that 
part must be reversed,and if as to rest the judges 
are equally divided, it is deemed as confianed 11 
A 176, 6 B L. R. 131dist, [Jenkins, CJ*, Mooker- 
jee and Richardson, 77.) Krishen Doyal Gir 
V. IRSHAD Ali Khan. 31 I. C. 965 : 

22 C. L. J 525, 

--—S. 99—Judges differing on a question of 

law—Decision to be arriv.d at with reservation 
of point of law. 

Under S. 98. where the Judges differ on a point 
of law, they should come to a complete decision 
except the question oi law on which they differ, 
so that, by their judgment, they should make it 
clear that a final result would be arrived at on the 
decision of the question of law one way or the 
other. (Jenkins, C. J., Coxe and Ray, 77.) 
Mohammad Gowhar Alii;. Samiruddin Sheikh. 

22 L C. 383 : 18 C. W. N, 33, 

_S. 98— Reference—Chief Court — Punjab. 

A Division Bench of the Punjab Chief Court 
cannot make a reference under S, 10 (2) (b} of the 
Punjab Courts Act when the members of the 
Bench have differed on a point of law. The pro¬ 
per course is to refer the point under the proviso 
to S. 98. C, P. C. [Rattigan, Shah Din and Le 
Rossignol, 77.) Gokal Chand v, Hukam Chand 
Nathumal. 109 P. W. R. 1916 : 

154 P. L. R. 1916: 34 l.C. 714 : 70, 7i P. R. 1917. 

-S 98 —Land acquisition appeal — Differ¬ 
ence of opinion. ^ 

Where in an appeal under the Larid Acquisi¬ 
tion Act the judges composing a Divisio.i Bench 
differ as to the amount of additional compeosalion, 
fheaward of the Lower Court should be confirmed 
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under S. 98. C. P. C. (Abdur Rahim, Oldfield 
and Seshagiri Aiyar, JJ ) T. Manavikraman 
Tirumalapad V The Collector of Nilgiris. | 

41 Mad 943 : 8 L W. 261 : ! 

24 M. L- T. 155 : 35 M.L J. 110 : 

49 I. C. 27 : (1918) M. W. N. 540. 

- S 98— Revision cases — Difference of 

opinion. 

Letters Patent, Cl. 36 and not S. 98, C. P. C, 
governs the procedure in cases of difference of 
opinion in revision cases. [Ahdur Rahim and 
AvUng, JJ.) In re Cari Venkanna Patrudu. 

18 M. I. T. 591 : 32 I. C. 330 : 

17 Cr. L. J. 42. 

--S. 98 (2)— Difference of opinion —C.P. C. 

XIV of 1882. S. S7S~-Distinciion between 

Under the old Code when two Judges differed, 
the whole appeal was referred to a third Judge, 
but under the new Code, it is only the point of 
law that has to be referred. [Brett, Mookerjee 
and Vincent, JJ.) Mahammad Mehdi Hassan 
Khan v Sheo Shankar Prasad Singh. 

14 C. L J. 552 : 39 C 353 : 13 1. C 353 : 

16 C. W. N. 817. 

-S, 99— Misjoinder of parties and causes 

of action—Suit in ejectment by landlord against 
several tenants in possession of separate holdings 
—Procedure irregular—Waiver of objections. 

Where a landlord sued to eject several tenants 
in possession of different parcels of land, making 
them all defendants is one and the same suit, and 
the litigat'on was conducted as though the defen¬ 
dants were a community with common interests, 
the procedure though highly irregular, neverthe¬ 
less prevents the landlord from objecting to the 
use of evidence given in the case of some tenants 
as evidence in favour of all the parties, [Sir 
Lawrence Jenkins ) Sethratnam Aiyar v. Ven- 

KATACHALA GOUNDAN. 43 Mad. 567 : 

47 I. A. 76 : (1920) M. W. N. 61 : 

27 M. L. T. 102 : 11 L. W 399 : 

38 M. L. J. 476 : 18 A. L. J. 707 : 

22 Bom L. R. 578 : 56 I. C. 117 : 

25 C. W. N. 485 (P. C.) ; 

[On appeal from 24 M. L. J, 571 : 

(1913) M. W. N. 434 : 20 I. C. 374 : 

13 M. L. T. 450 ] 

-S. 99 -Plaintiff a major —Suit instituted 

by next friend not valid. 

Where a plaintiff has attained majority before 
the institution of the suit a plaint signed and 
verified on his behalf by a next friend is not valid 
and the defect is not a mere irregularity in pro¬ 
ceeding and cannot be cured by section 98 of 
the Civil Procedure Code. (Meats, C. J. and 
Piggott, J.) Ruhul Amin v. LalaShankar Lal. 

45 A. 7Ul ; L R. 4 A 342 : 21 A, L. J. 626 : 

77 I. C. 30 : 1924 A. 54. 

-S. 99- -Irregularity-Defendant joined 

as a minor though in fact a major. 

If the plaint in a suit describing the defendant 
as a minor is not amended even after the court’s 
linding that he was a major and the proceedings 
went on,the defendant appearing in Court,instruct¬ 
ing his pleader and defending his suit, the 
♦ ♦ * 


irregularity is cured by the conduct of the parties 
(Lindsay and Sulaiman. 7/.)Thakur Hargobind 
Singh v. Hukum Chand. L.R, 4 A. 291. 

-S. 99 —Order under wrong section. 

Where order passed under O. 39, Rr. 5 and 6 
should have been passed under O, 21. R. 42, the 
High Court refused to set aside as in substance 
the order was right. (Piggott and Walsh, JJ.) Jai 
Narain V. Bankey Lal. 41 I C. 89. 

-S. 99— Power of attorney—Insiittition of 

suit under—Defect in power—Not a general 
power. 

If the power of attorney, on the strength of 
which a suit is instituted is defective as when it is 
a special and not a general power, there is merely 
an irregularity in proceedings not affecting the 
merits of the case and hence is no ground for 
setting aside the decree appealed from on that 
ground, (Shah and Crump, JJ.) Ganpati Nana 

POWAR V, JlVANABAI KOM SUBBANNA. 

24 Bom L. R 1302 : 47 B. 227 : 

76 1. C. 34 : 1923 B. 44. 


-Ss. 99 and 96 — Misjoinder of causes of, 

action — Objection to be taken fn trial Court, 
An objection that there cannot be a decision in 
a partition suit of rights subordinate to that ofihe 
co-sharers cannot be gone into for the first time 
in appeal- (Woodroffe and Walrnsley. JJ .) Mid- 
NAPORE Co. V. Nares Naraix. 63 I. C. 161 : 

33 C. L. J. 817. 


- S. Qd ^Defect—Minor sued without guar ‘ 

dian. 

Where the mother of a minor refuses to act 
as guardian, the Court ought to appoint one of its 
officers as guardian ad litem. An omission to 
appoint one is a serious defect not curable by 
S.99. (Mookerjee, A.CJ. and Fletcher, J,) Suren 
DRA Nath v. Aghor Nath. 621. C. 464 : 

25 C. W. N. 626. 

-S. 99 and 0. 1, R. 3 — Misjoinder—Joinder 

of different tenants—Suit for enhancement of 
rent. 

Plaintiff landlord brought one suit for the en¬ 
hancement of rent in respect of two etmans iu a 
temporarily settled area twenty years after the 
last proceedings for increasing the rent. In the 
record of rights the defts. were recorded as 
settled raiyats. Held, that the plaintiffs and 
the defendants being the landlords and tenants of 
iho etmans and having the same interest in each, 
the misjoinder in bringing one suit was merely 
technical and did not affect the merits of the case. 
(Chatterjec and Duval, JJ.] Jogesh Chandra v, 
Mokbul Ali. 23 C, W. N. 846 : 64 I, C. 860 : 

30 C. L. J. 140. 

-S. dd—Misjoinder—-Power of Appellate 

Court, 

S. 99 C. P. C. provides that, when a Court of 
first instance decides a question of misjoinder in 
favour of plaintiff, the defendant cannot open the 
question in appeal (Mookerjee and BeachcrofU 
JJ.) Himat Khan v. Sher Khan. 

211. C. 537 : 18 C. L J. 260. 

- S. 99 — Remand under 0.41, i?.23. C,P,C. 

—Case decided on the merits—Irregulari ty, 



dlVlL DIGEST, 1911—1923. 


1350 


1349 

C. P, CODE (V OF 1908), S, 99. 

A remand under O. ‘^l, K, 23. C, P. C, wiien the 
tirat Court decided the suit on the merits, is an ir¬ 
regularity within S. 99 not affecting the merits of 
the ease and the High Court would not set it aside. 
28 Cal. 324 Foil. {Stephen and Mullick, JJ,) 
Nahinchandka Tkipathi V. Fran Krishna Dey. 

41 Cal 108 : 20 I. C. 39 : 18 C. L J, 6i3. 

- S. 99— Set off-Conyi-fee not paid —Ob’ 

jection in appeal — Intcrfcrcnce. 

The error committed by admitting a claim of 
set off without Court-fees does not affect the 
merits of the case or the jurisdiction of the Couit 
and so afforded no ground for reversal or remand 
under S. 99 (Jenkins^ C. Haringion. 

Stephen, Mookerjec and Holmwood, JJ,) Abdul 
Azi;c V, RA;iAK All 19 I. C. 918 : 

17 C. L. J. 365 (F. B.), 

-S. 99— Issue—Form of is^uc erroneous — 

No prejudice. 

That the form of an issue threw the onus on the 
wrong party, is not a ground in appeal for setting 
aside the decree provided the parties were not 
misled and the evidence fully gone into. (Mooker' 
jec and Bcaehcroft, Jj.) Ha/arimal v, Ahani 
Nath. 17 C. L. J. 38 : 18 I, C. 625 : 

17 C.W. N. 280. 

-8. 99— Plaint—‘Improper verification. 

The plaintiff contended in second appeal from 
a suit which had been filed ihat so far as the 
minor plaintiffs were concerned, the plaint ought 
to have been taken off the file as it was not pro¬ 
perly verified, held^ that the proper procedure 
here was not to frame any issue but to decide the 
preliminary question, whether the plaint was pro¬ 
perly verified first, for then the plaintiff would 
have had an opportunity of curing the defect and 
therefore there was no substance in the plaintiff’s 
contention. The defect, if any, was completely 
cured by S. 678 of the Code of 1882. 22 All. 55. 
24 W. R. 71 Rel. {Mooheriee and Carnduff, JJ,) 
Shashee Bhushan Das v. Rasik Lal Roy. 

16 I. C. 583 : 17 C. W. N. 989, 

-S. Valuation—Objection to-Waiver 

— Case triable by superior Court tried by inferior 
Court — Prejudice. 

Where an inferior Court disposes of a case 
which should have been heard by a superior 
Court there is ground for thinking that the parties 
were prejudiced. A party is not estopped from 
questioning the jurisdiction of a Court to hear an 
appeal though he himself presented the appeal in 
,at Court. 16 P. R. 1907 Foil 36 P. R. 1902 
Dist. [Bioadway, J,) Chelco v. Kali Das. 

44 I, C. 816 : 21 P. B. l9l8, 

-S. ^^^Misjoinder of parties — No ground 

for second appeal. 

Misjoinder of parties, when it does not affect 
the merits of the case or the Court’s jurisdiction, 
affords no ground for second appeal. IScui/- 
Smiihy /.) bHAH Nawaz v, Shah Nawaz. 

37 I. C. 197 : 118 P. L. B. 1016. 

--S. dd—Receiver not formally appointed — 

Conduct of parlies—Estoppel as to Receiver's 

powers. 

When a Commissioner is not formally appointed 
but the- parties conducted themselves in such a 
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manner as to show tliat they acce pted the appoint- 
mcnc neither part'', in view cf S. 99 can go back 
upon this. (Johnstone and Chevts, JJ.) MURLi 
Mal Dayal V, Laciiman, 72 P, L. B. 1914 : 

22 I. C, t)26 : 45 P. W, B. 1914. 

-S. dd —Misjoinder. 

The fact that relief prayed for did not affect 
ca-h defendant equally does not constitute mis¬ 
joinder nor is it a ground for upsetting a decree 
unless the deieitdant is prejudiced. (Raltigan 
and Shah. Din, JJ.) Ram Narain v. Ram KriS’ 
HEN. 108 P. W. B. 1911 : 10 I. C. 516: 

no P. L. B. 1911 : 46 P.B. 1911, 

-S. dQ —Misjoinder ~~ If includes non¬ 
joinder. 

Per Schwabe, C. J— Qaere, whether misjoinder 
in S. 99. C. P. Code, includes non-joinder. (Sche- 
loabc, C, J. and Wallace, J.) ^JoHA^'AVELU Mu* 

DALIAR V, ANNAMALAI MUDALIAR. 

17 I-. W. 241 : 44 M..L. J. 249 : 
72 I.O. 63 : (1923) M. W, N. 89 : * 

1923 Mad. 337. 

-S, 99 andO. 1, B. d-'Objections as to non* 

joinder—Procedure, 

Per Ramesaniy J :—Objeciions as to non-join¬ 
der should be taken at the earliest opportunity and 
if so taken fall under two heads:— 

(1) If it is absolutely necessary to have the ab^ 
sent patty, be ought to be added unless the plff. 
refused to add him, when the suit should be 
dismissed. If the trial Couit erroneously pro¬ 
ceeds with the suit, without following either of 
these courses, the objection can be repeated on 
appeal and the appellate Court may dispose of it 
in one of the two wavs aforesaid. 

(2) If it is not a case of imperative necessity but 

only a matter of convenience or expediency either 
the absent party may be added or the suit may be 
tried without him. In such a case the objection 
if repeated in appeal may be dealt with similarly* 
['spencer and Ratnesam, JJ.) Thina Shanmuga 
Moop.vnak V. Mona Chuna Nana Subbayya 
Moopanak. 42 M. L, J. 133 : 

(1922) M. W. N.106 : 15 L- W. 283 : 
70 I. C 645 : 31 M. L. T. 266 (H. C.) ; 

1922 Mad. 317. 

-S. 99 and 0.21, Br. 54 (g), 89,90, 91, 92— 

Execution sale—Want of attachment in execution 
docs not interfere with power of Court to sell pro^- 
petty. 

Attachment is only a step in execution* the 
omission of which does not vitiate a tale of pro* 
perty unless material less results therefrom. 
After the confirmation of sale, there can be no 
objection as to attachment, the want of which, 
being a mere irregularity, does not interfere 
with the executing Court’s power to sell the pro¬ 
perty. 21 All. 311 Foil, [Oldfield and Krishnan, 
JJ.) Siva Kolundu Pillai v. Ganapathi Iyer. 

37 I. C. 964 : (1917) M. W, N* 89. 

—--S 99— Misjoinder, 

An Appellate Court has no power t^ reverse the 
decision of the first Court on the ground of mis¬ 
joinder. 36 Cal. 780 (P. C ) Foil. (Sadasiva Iyer 
and Napier, JJ.) Va^Udava Ravi Varma v, Athi 
KOTTIL EazhuvaN KuWANUR. 26 F C. 51. 
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-S. 99— Addiiional evidence on appeal. 

The second Appellate Court cannot set aside 
the decree ot the first Appellate Court on the 
ground of improper admission of additional evi¬ 
dence unless it is satisfied that the dec sion on the 
merits is wrong and that the additional eviience 
might have resulted in the wrong decision. 26 
Mad. 477, Foil. (Sadasiva Iyer and Napier, 

JJ.) PEDDiBHOTLA KamESWARAMMA V. BEZWADA 

Chelapathi. 26 I C. 50 : (1914) M. W. N. 864. 

-- -S. 99— Misjoinder—Objection on appeal 

An objection as to misjoinder cannot be taken 
for the first time on appeal especially when the 
suit is decided on the amendments in the first 
Court. (Sundara Iyer and Sadasiva Iyer, JJ.) 
Ragava Iyer v. Murugesa Mudali 17 I. 0*97. 

-S. 99— Misjoinder of causes of action — 

Interference by High Court. 

The High Court will not interfere merely on 
the ground of misjoinder ot causes of action 
especially when the lower Appellate Court has 
overruled the plea and decided the case on the 
merits, S. 99 gives the procedure to be followed 
in appeals heard after the new Act came into 
force though the old Code was in force at the 
time of the institution of the appeal. 34 Mad. 
55 : 20 M. L J, 344 Foil. 5 I.C. 774 Dist. {Spencer 
and Sundara lyer^ JJ,) Tej Mal Sowcar v. 
Jagapilla Papayamma. 

11 M. L. T. 25 ; (1912) M. W, N. 60 : 
13 I. C. 788 : 22 M. L. J. 226, 

4 

-- dd—Misjoinder of parties—Objection 

in appeUaie Court. 

Where an objection on (he score of nonjoinder 
of parties is taken for the first time in appeal the 
proper course for the appellate Court is to add 
the necessary parties and dispose of it, or remit 
the Suit to the first Court for retrial, It should not 
dismiss the suit. (Sankaran Nair and Ayling^ 
JJ.) Gothali Venkanna V. Gotalichinna. 

(1911) 1 M W. N. 321 : 
10 I. C. 392 : 9 M. L. T. 503. 

- 3 . 99 —Mere irregularity—Omission of 

judge to sign deposition of witness. 

The deposition of a hand-writing expert signed 
by him and admitted in evidence does not vitiate 
the trial though it is not signed by the Judge. 
{Batten, J. C.) Alam Singh Seth Gopaldas. 

68 I. C. 664 ; 1923 Nag. 7 (1). 

-S. 99— Defect—Minor appellant — Dif¬ 
ferent guardian—No objection—Decree is valid. 

Where a minor, is represented in an appeal 
against an order in execution by a different 
guardian from the one who represented him in 
execution and no obiection is taken to it, the 
Second Appellate Cjurt cannot, under S. 99 of 
the Code, merely on that ground reverse the 
decree. [Macnair, A, /. C.) Abdue Gani v. 
Barkia. 61 I. C, 605. 

■ S. 99— Mere irregularity—Omission to 

prove loss of document. 

The omission to explain the non-production of 
a document before tendering secondary evidence 
is only a mere irregularity Within the meaning of 
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S. 99 of the Code. [Drake-Brockntan, J. C.) 
Surat Singh v. Rani. 

59 I. C. 461. 

--— Misjoinder of parties and causes 

of action — Objection—No prejudice. 

No objection as to misjoinder of causes of ac¬ 
tion and parties can be entertained for the first 
time in appeal, especially where there is no pre¬ 
judice to the parties. (Mitira, A. J. C.) Dhon- 
DIRAM ManGNIRAMV. RAMGOPAL CaNIRAM. 

43 [. C. 960. 

-S. 99 and 0. 7— Pleadings—Particulars 

in. 

The defendant could not object to the frame of 
the plaint in appeal, where it stated all the facts 
fully and did not in fact mislead the defendant. 
{Drake Brockman, J. C.) Viswanath v. Shakar 
Lal. 34 I. C. 704 : 12 N. L. K. 90. 

-S. 99— Decree—Order enlarging lime 

amounting to a redemption decree—Applicability 
of 99. 

Where the order amounts impliedly to a re¬ 
demption decree, it may be treated as such under 
S. 99 of the Code notwithstanding an irregularity 
in form. (Sianyon, A, J. C.) Balkishkn v, 

ATMARAM, 

26 I. C. 701 : 10 N. L. R. 150. 

-S. BQ—Jurisdiction — Whalis. 

The word ‘ jurisdiction ' in S, 99 of the C.P.C. 
judged from the point ot view of locality, pecuni¬ 
ary value or the subject-matter of a suit means 
competency to try. {Drake Brockman, J. C.) 
Durgagir V. Kollu. 

10 I. C. 731; 7 N. L. R. 33. 

-S. BB—Irregularity in signing — Vakalai- 

naina is only formal. 

S. 99 C. P Code, covers a case when a person 
authorised to instruct a pleader actually signs 
the vakalat for the litigant, where no fraud is 
committed and the litigant himself knows of it 
and acquiesces in it. It is a tormal irregularity 
cured by the section. {Miller, C. /. and Kulwant 
Sahiy, JJ,) Banwari Rai v. Chethru Lal Rai. 

74 1. C. 1033. 

-S. 99 —Defect of signature—Section 

applies. 

Defect of signature does not justify reversal of 
the decree. Tbe mere fact that pleadings are aot 
duly signed does not invalidate them, (Jwala^ 
Prasad and Adami, JJ.) Raja Braja SuNp^^iy 
Deb V. Sivaranjan. 

59 I. C. 282 : 1 Pr yMt. 

-99 and 0. 34, R. 1— Joinder ^^unneces^ 

sary party, ^ 

The joinder of an unnecessary party in a mort¬ 
gage suit does not involve its dismissal but is a 
mere irregularity, (Atkinson, J,) Asam Pandy v. 
Rajmen Misser. 

62 1 C. 105. 

-S. BB—Appointment of guardian—‘Ad- 

litem — Notice — Irregularity. 

It the Court has allowed a party to appear as 
the guardian of a minor and to conduct the pro¬ 
ceedings in his behalf the mere circamstancO 
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G, P. OODE IV OF 1808), S. 89. 

that a notice was not issued to the guardian is 
immaterial and the irregularity is curable under 
S. 99» 30 Cal. 1021 referred to, {Mnllick atid 
Kingsford, JJ) Jahanavi Prasad Singh v. 
Gharbaram Dkboy. 35 1. C. 404. 

-—S. 99 and 0, 6 . R. l^~~Failure o / plaintiff 

to sign pleadings--Not power of ationicy given to 
agent—Objection *10 raised—Section 99 applies. 

Where the plaintiff filed the plaint through an 
agent and did not even sign the plaint, and there 
was no power of attorney given by the plaintiff to 
her agent on the record and no explanation was 
apparently obtained for her failure to sign the 
plaint and no objection however appeared to 
have been taken. Held S. 99 of the C P. C. 
applies to the case. {Maccoll.J.) Ma Ngwe Kin 
2 /, Ma Hme. 

1 Bang. 43 ; 741. C. 100 : 1933 Bang. 306. 


-S. 100—Sec also Practice. 

Abandonment. 

Acquiescence. 

Additional evidence. 

Admissibility of evidoncoi 

Adoption. 

Adverse Possession. 

Ancestral Property. 

Appreciation of evidence. 

Benami. 

Burden of Proof. 

Ciroumstancial evidence. 

Concurrent findings. 

Conflicting evidence. 

Consideration of evidence. 

Construction of document. 

Conversion of revision. 

Costs. 

Court*fee. 

Cus om, 

Damages. 

Dedication. 

Defamation. 

Defective Judgment. 

Discretion. 

Dispossession. 

Exclusion of evidence. 

Grounds. 

Implied obligation. 

Jurisdiction, 

Legal necessity. 

Legitimacy. 

misjoinder. 

Miar'^ading of Evidence. 
mixed question of Law and Pact. 

Nature of tenancy. 

Negligence. 

New plea. 

Noa-j oinder. 

Ouster. 

Powers of Court. 

Presumption. 

Procedure. 

Question of fact. 

Question of Uw. 

Second Appeal. 

' Sufficieney of e'* idence. 

Sustainability. 

Waiver. 

Abandonment. 

. _S. 100— Abandonment’— Point expressly 

ft abandoned iii Conft below. 


C. P* CODE (V OF 1908), S. lOO—Acquiescence. 

Where the appellant expressly abandons a 
point in the court below he ought not to he allow¬ 
ed to take it in second appeal. (Mookerjee and 
Chotzncft yy.) Jadu Gopau Kunuu Chowdhury 
w, Gopal Chandra Nandi. 69 I. C. 44 (1). 

—-S. 100— Abandonment—Finding of fact. 

Findinc as to abandonment is a finding of lact. 
(Chatterjea and Bcachcroff, JJ.) Kailas 
Chandra v. Komesh Chanara Sen. 

32 1. C. 358. 

-S. \0Q— Ahandonnicni—Finding of fact. 

The High Court will not interfere in second 
appeal with a finding of fact by the lower appel¬ 
late Court that there was a complete abandon¬ 
ment of a holding by the tenant thereof. {Jenkins, 
C. y. and Ray, J.) Monohar Pal v. Ananta 
Moyee Dasya. 20 I. C. 198. : 17 C W. N. 802. 

■-S. 100— Abandonnicni, 

A finding ot non abandonment cannot be attack¬ 
ed in second appeal. [Martincau, J.) Ahmad 
Yak V Mahomedali. 3 Lah. L. J. 448. 

-S. 100~ Abandonment. 

Finding as to the effectiveness of abandonment 
in law on the facts found cou*d be challenged in 
second appeal even where there is not any 
ground in the memorandum of appeal. (A. Raoof, 
J.) Raja^;. Salabat. 66 I. C. 935 : 3. Lah. L. J. 36. 

-S, 100— Abandonment — Finding of fact. 

A finding on abandonment of a holding is a 
fioding of a fact and consequently a second appeal 
o»dy on matters of legal principle arising out of 
these facts can be taken up, 13 P. W. R. 1910 
Ref- (Shadi Lai and Wilber force, JJ.) Nand 
Singh v. Chajju. 41 B. R. 1919 : 

51 I. G. 396 : 83 F. I. B. 1919. 

-S. 100— Abandonment. 

Where a party or his pleader abi^ndons a point 
in the lower appellate Court he cannot raise it in 
second appeal. (Lindsay, J. C.) Mahadeo 

TEWARI V. SiTLA BaKHSH SlNGH. 

1923 Oudb 102 ; 65 I. C. 408 : 

B 0, L. J. 660. 


Acquiescence. 

-S. 100— Acquiescence—Quest'on of law. 

The question of acquiscence is a matter of legal 
inference to be drawn from fhe facts proved in 
the case and can be taken up in second appeal. 
(Chevis and Leslie Jones. JJ.) Chubar Jas 
Kaur. 69 P. R. 1917 : 

41 I. C. 927 ; 103 P. W. R, 1917. 

-S, 100— Acquiescence— Necessity — Ques^ 

lion of fact. 

Acquiescence is sometimes a pure question of 
fact, but becomes a question of law when the 
point is whether conduct of a parly not amount-' 
ing to direct consent should be taken as waiver. 
Necessity may be a question of fact, but becomes 
a question of law when the Court decides on 
wrong principles as to the quantum of proof of 
necessity. {Johnstone C. y. andShadi Lai, J.) 
Nidhan V. Bhuta. 36 I. C. 700 : 107 P. B. 1916- 

-S. \.00—Acquiescence—Question of, is 

one of law. 
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C. P. CODE IV OF 1908), S. 100—Acguiespence. 

The question of acquiescence from the facts 
found by the lower Court is one of law and not a 
question of fact. 21 A. 496 followed. [HallifaXy 
A, /. C.) Shankek V, Rangubai. 

71 I. C. 942 : 1924 N. 56. 

-9 100— Acquiescence—Question oj facL 

Acquiescence is not a question of fact, but of 
legal inference from the tacts found. (Hallifax^ 
A. J. C.) Ramratan V. Shiodattarai. 

73 I. C. 137. 


Additional Evidence. 

-S. 100— Additional evidence — Findings 

thereon — Conclusive. 

Findings of fact, even if such findings are 
based on additional evidence taken for the first 
time by the Court of Appeal below, on reman'i 
from the High Court, are binding on second 
appeal. (Mukerjee and Beachcroft, ) R.<sh 
Mohinee Dassee V, Naear Chandra Pal 
Chowdhury. 27 I. C. 265 (2). 

■- S. 100 and 0. 41, B. 21—Addttioral 

evidence—Appellate Court, refusing to admit — 
Interference in second appeal. 

Per Chief Justice and Ayltng^ J. (Sadasiva 
ly^r, Diss ) The High Court is not empowered to 
interfere in second appeal with an order of the 
Lower Appellate Court reject'ng an application 
made to it for the admission of additional evi¬ 
dence under O. 4L R, 27 (1) of the C. P. Code. 
Per Sadasiva Iyer, J. —The question whether the 
Appellate Court exercised the discretion properly 
is a question of law and the High Court is 
entitled to consider it in second appeal. [Wallis, 
C, J., Ayling and Sadasiva Iyer, JJ.) Vaithi- 
natha Pillai V. Kuppa Thewar. 42 Mad, 737 : 

37 M. L. J. 125 ; 26 M. L T. 246 : 

(1919J M. W N. 625 : 53 I. C. 274 : 

10 L. W. 122 (F. B.i 

-S. 100— Additional evidence—Admission 

of. , 

Per Sadasiva AiyerJ. —The High Court cannot 
admit fresh evidence as to facts in second appeal. 
Where a party thinks that any fresh evidence, 
which is discovered after the decision of the 
Appellate Court would have been of assistance 
to him if it had been censidered at the original 
trial or appeal he should withdraw the appeal 
and apply for review of judgment in the Lower 
Appellate Court. Pet Spencer, J—A Bench of the 
High Court hearing second appeals may when 
calling for a finding on any issue from the Lower 
Appellate -Court permit the parties to adduce 
fresh evidence on that issue if a good case is 
made out for it. [Sadasiva Aiyar and Spencer, 
JJ.) Raman Mendi v. Mammali. 

39 I C. 954 : (1917) M. W, N. 560. 

Admissibility of Evidence. 

——S. 100 —Admissibility of evidcnce-^Ohjec- 
lion. 

The appellant cannot raise objections to the 
admissibility of documents received in evidence 
in thft lower Court if under the circumstances the 
application is quite too late. (Richards, C. J. 
Tudball and Walsh, JJ.) Kirpia v. Hardeo. 

34 I. C. 57 (F. B.). 


C. P. CODE (V OF 1908), S. 100—Admissibility of 
evidence. 

- S. 100—Admissibility of evidence in 

tower Court. 

Although an erroneous omission in the trial 
court to object to an admission which was irrele¬ 
vant did not make it relevant and admissible in 
evidence,an objection that a document that per se 
is not admissible in evidence, has been impropeily 
admitted in evidence f^aniiot be entertained in 
second apppeal. (Mookerjee and Rankin. JJ.) 
Sayeruddin Akonda V, Samiruddin Akond.a. 

72 I. C. 985 : 1923 Cal. 378. 

-- S. 100— Admissibility of evidence — In¬ 
admissible evider^cc—Finding based on. 

Finding of a lower appellate Court based no 
inadmissible evidence can be impeached in 
second appeal. 2 W R. 74 : 21 C. L. J. 45 Ref. 
(Mookeijee and Chotzner, JJ.) Tarakumar GhosE 
v. Kumara Arun Chandra Singh. 

74 I. C. 383 : 1923 Gal 261. 

- S. 100— Adinissihility of evidence. 

If a document is vviongly admitted in courts 
below the High Court in second appeal cannot 
decide there is other evidence to justify decree. 
[Mookerjee and Fletcher JJ.) Ujir Ali Sardar v. 
Shadhai BehaRI 35 C.L.J. 182 : 68 1. C. 1003 : 

1922 G. 185. 

-S, 100 —Admissibility of evidence — 

Objection. 

Where no objection is taken in tha first Court 
to the admission in evidence of a document 
objection cannot be taken in second appeal that it 
has not been proved that the conditions exit 
which make S 21 applicable. (Ntwboiild, /.) 
Reajaddi Sarkrr V. Ganga Charan Batta- 
CHARJYA. 53 I. C 863. 

-S. 100 -Admissibility of evidence—Objec¬ 
tion to--Non-joinder—Objection on the ground of. 
An objection as to the mode of proof of certain 
documents taken ior the first time in second ap¬ 
peal cou'd not be entertained, nor can an objec¬ 
tion as to non-joinder of parties be allowed for 
the first time in second appeal. (Newbould, J,) 
Haridoy Nath Parui v. Akshoy Lal 

Chowdhury. 62 I. C. 463. 

- S. 100—Admissibility] of evidence—Ob¬ 
jection to. 

Private chittas were admitted in evidence in 
the trial Court without objection and acted upon 
by the Courts. The point of inadmissibility of 
the documents cannot be permitted to be taken in 
second appeal. (Fle*cher and Newb.mld, JJ.) 

NafarJoardar V. Pratima Sundari Dassya. 

41 I. C. 726. 

-S. 100— Admissibility of evidence — 

Omission to object in Court below. 

Evidence admitted without objection in the 
Trial Court cannot be objected to being on record 
in the Appellate Court. An erroneous omission lo 
object in the primary Court to the adrpiasibility 
of a certain piece of irrelevant evidence does not. 
make it relevant in the Appellate Court. 23 I. A. 
106«Foll. [Chatterjee and NewbouldjIJ) Kangali 
Molla V. Beni Madhab Biswas. ' 34 I C. 534. 

■;--S. 100—Admissibility of evidence- Find* 

—Evidence not existing in record, 
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C. P. CODE (V OF 1908), S 100—Admiiaibility 
of evidence. 


C. P. CODE 
possession. 



OF 1908), 



100—Adverse 


Where a finding of a Lower Appellate Court is 
based mainly upon evidence which is explicitly 
referred to and avowedly reproduced in the judg¬ 
ment, but it is not to be found anywhere in the 
record, the mistake vitiates the decision and 
renders it contrary to law within S. 100 of the 
C. P. C. of 1908. 24 W. R. 343 Kel. [Carnduff 
and Chapman.JJ.) Bhupendra Kumar Chak- 

RAVARTHI V, PYARI MoHAN RoY, 

15 I. C. 616 : 17 C. W. N 37 

——S* 100 ^Inadmissible evidence—Finding 
based on. 

The Court hearing the second appeal can chal¬ 
lenge a finding of fact arrived at by illegally rely¬ 
ing upon irrelevant and inadmissible evidence. 
(Woodroffe and Coxe^ JJ.) Tarini Charan 
Sarkau V. Fakaranunnjssa Chowuhrani 

15 I. C. 469. 

-S, 100’-Admissibility of evidence — 

Evidence Act, S. Comparison of handwrit- 

ing, . . . j 

Comparison of signatures is one of the modes 
of proving handwriting and although where 
there is no o.her evidence such proof would be 
regarded as hazardous and inconclusive, it cannot 
be regarded as an error in law to base tne con¬ 
clusion on such proof alone, and a Court of se¬ 
cond appeal would have no power to set aside a 
finding based on such comparison, 14 I. C. 741, 
PolF (Broadway and Moti Sugar, JJ,) Balak 
Ram V. Mahomed Said. 5 L L. J. 530 : 

1923 Lah. 695. 


---S. 100 —Inadmissible evidence-’Finding 

of fad based on no legal evidence^ Wheilier can 
be set adde, 

A finding of fact which is not based on legal 
evidence can be set aside even in second appeal, 
[Shadi LaL J.) Nagina Singh v. Sundew. 

33 1. C. 937 : 24 P, W. K. 1916. 


tion. 


S, lOO-'Admissibility of evidence—Object 


An objection to the admissibility of a document 
in evidence cannot be allowed to be raised in 
second appeal when, in lower Appellate Court, 
the party objecting only endsavoured to explain 
away its effect. A finding of fact arrived at by 
the Lower Appellate Court is conclusive in second 
appeal unless ic is vitiated by an error in law or 
by there being m evidence to support the con¬ 
clusion or unless the conclusion drawn is not 
warranted by the findings. (Spencer and Coutts- 
Trottcr, 77.) Ayya PifRUMAL Udayan v. Ram.a- 
SWAMV Chettiar. 29 M, L. J. 362 : 

(1915j M. W. N. 614 : 30 I. C. 983 ; 

2 L. W. 660 


_S, lOO—Admiseibility of evidence — Se- 

cond appeals , , 

A Court cannot in second appeal question 

a finding of fact merely because the evidence ni 

the lower Court was not conclusive upon the 

issue of fact, if the evidence was otherwise 

legally admissible. 11 O. C. 264. 

7, C.) Jagannath V. KedaR. 24 I. C. G66. 

_ 3 100 —Inadmissible evidence Find¬ 
ings on-Fower of High Court to interfere with 

finding. 


The High Court has power in second appeal 
to intcifere with a finding ol the Lower Court on 
a questi'^n of fact, where Ihe finding is based 
upon inadmissible evidence or evidence legally 
insufficient to prove it. [Evnn^, A. 7. C.) Shah 
Baz Khan v. Rahiman. 11 1.0. 536 (Oudh). 

- S. loo — Admissibility of evidence — 

Relevancy of document. 

Relevancy and proof of document is a question 
of law and can be raised at any stage but the 
question as to the proof of a document is one of 
procedure and can be waived. [Das and Buckntll, 
JJ.) Kamka Nan'd i'. Shiva Nandan. 

3 Pat.L T. 149 : 63 I. C. 625 ; 

1929 P. 122. 

-s. 100—.hfw/ 5 .s'i 5 / 7 / 7 y of evidence. 

Entries in batwara papers are admissible in 
evidence. (Das and Adamic JJ.) JUGDEO 
Narain V, Bui-AKi Gope. 2 P. L T. 343 ; 

63 I. C. 226 : 1921 Pat. 343, 

--S. lOO-’Admissibilily of evidence--Judg¬ 
ment based on. 

Where the Lower Court has based its decision 
partly on irrelevant evidence, the High Court will 
not in Second Appeal decide whether the other 
evidence in the case is sufficient to support the 
findings arrived at. S. 167 of the Evidence Act is 
not a bar to such a case being remanded. (Dawson 
Miller. C. 7, and Mullick, JJ.) MUSSAMAT Sumi- 
TRV KuER V. Ram KaIR CHOWBEA^ 

1 Pat. L, T. 702 : 5 Pat. L. J.410 , 67 I. C. 561 : 

1921 Pat. 17. 

Adopt iou 

_S. 100—Adoption—Evidence considered 

—Finding of fact. 

Where the lower Court after considering the 
whole evidence adduced by the parties finds an 
adoption proved the finding cannot be interfered 
in second appeal. (Raitigan, J.) Thakkerdoss 
V. Chunni Lal, 12 P. W. R. 1916 : 

27 I. C. 606 : 62 P. L. R. 1915. 

Adverse Possession. 

_-S. 100 — Adverse possession —Inference 

from documents. 

Wnere the question of adverse possession is 
one of inference from documents the concurrent 
findings of the Indian Courts may be upset by 
Privy Council as the question was not one of fact. 
{Viscount Haldane ) Choudhri Satgar Prasad 
7 A Kishore Lal. 42 AIL 152 : 46 I. A. 197 : 

18 A. L. J. 235 : 11 L. W, 384 : 38 M. L. J. 259 : 

(1920) M. W, N. 3 : 22 Bom, L. R. 451 : 
2 U. P. L. R. 56 : 66 L C. 486 : 

24 C W. N. 394 (P. C.) 

___ 3 . 100—Adverse possessi.n—Inference 

from facts. 

The question whether possession is adverse or 
permissive may be one of legal inference from 
documents. The mere fact that the evidence in 
the case is merely documentary does not consti¬ 
tute the finding of the lower court findings of 
law. The question of the weight to be attached 
to the iristances proved by the documentary evi¬ 
dence is one of fact. 29 A. 203 ; 42 A. 162 Ref to. 
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C. P- CODE (V OF 1908), S. 100—Adverse posses¬ 
sion. 

(Daniels, J .) Mohammed Ahmed v. Rabu. 

71 I. C. 762 : 1923 A. 442. 

-S. 100— Adverse possession —Question of 

fact. 

Where a house was. found to be occupied by 
the defendant’s father adversely to the plaintiff 
landlord for more than 12 years before suit, this- 
finding of fact is fatal to the appeal. 41 All, 669 
Dist» {Ryves and Daniels, JJ] Bisheshar Nath 
Abdulwrhid, 75 I. C. 672 : 1923 A. 382. (1), 

■S. 100 —Adverse poss'^ssion —Question 

of law. 

Where the facts are not in dispute and where 
the conclusion depends upon the inferences to be 
drawn from admitted facts, a question of adverse 
possession may be a question of law. (Walsh and 
Stuart, JJ,) Champa Ial v. Mangal Chand. 

40 I. C. 420. 

-S. 100— Adverse possession-inference 

from facts. 

The question of adverse possession is a mixed 
question of fact and law. The facts found by the 
Judge must be accepted by the High Court in 
second appeal, but the conclusion drawn from 
them, namely, whether the possession was adverse 
or not, is a question of law and can be considered 
by the High Court. 19 Cal, 253, 262.: 20 C. 93: 29 
C. L. J. 241 ; 24 C, W. N. 1057 RqI. (Chat teriee 
and Pearson, JJ,) Jogendra Nath Mookerjee 
v» Rajenora Nath Bhattacharjee. 

26 C. W. 890: 68 I. C. 200 : 1922 Cal. 54* 

XOti—Adverse possession^Question of 

law. 

The questioT of adverse possession is a mixed 
question of fact and law. Whether a deft, did act 
in a particular manner is a question of fact but 
when the Court is called upon to decide the true 
legal affect of that act upon the title of the plffs. 
the question is a question of law. (Mookerjee 
and Beachcrolt, JJ.) Chintamani Pramanik 
V . Hriday Nath Kamila. 511.C, 123 ; 

29 C. L. J. 241. 

-S. 100— Adverse possession—Question of 

law—Continuity of* pcssession' necessity. 

The question whether or no possession is 
adverse is one of mixed law and fact and the 
High Court can in second appeal interfere and 
determine whether on facts found a certain pos¬ 
session may legally amount to adverse possession. 
Continuity of possession is necessary to render it 
adverse. (Jenkins, C. J. and Coxe, J.) Shookoor 
Mullick V. Behari Lal. 11 I. C. 185. 

-S. 100-Adverse possession — Prescription, 

A finding of the lower appellate court that the 
possession of a party to the suit has not been 
adverse for a continuous period of 12 years is a 
finding of fact which cannot be disturbed in 
second appeal. (Martineau, J.) Mahomed Azim- 
khan V . Sultan Ahmed Khan. 

4 tab I. J. 309. 

-S. 1(^0—Adverse possession — Interference. 

Abandonment by an occupancy tenant or 
adverse possession by a landlord is not necessarily 
question of fact. When the decision is based on no 
evidence or is against express prima facie reliable 


C. P. CODE (V OF 1908), S. 100—Appreciation of 
evidence. 

evidence which by law is to be presumed to be 
correct in the absence of all evidence to the 
contrary or is based on a misconstruction of the 
Punjab Tenancy Act, the High Court can inter¬ 
fere in second appeal, 81 P. R. 1916; 19 Cal. 253 
(P. C.) 41 Cal. 972 {P. C.' ReJ. 141 P. R. 1883 
Dist. (Bewan Pefman, J,) Mahomed Umar 
Khan v. Razikhan. 170 P. R. 1919 : 

54 I. C. 873 : 2 Lab. L. J. 136. 

-S, 100 -Adverse possession-’Hindu widow 

— Title—Finding of fact. 

The question of widow’s acquisition of a 
prescriptive title and the extent of the title 
acquired is one of fact. (Sankaran Nair and 
Ayling, //.) Kuppuswamy v. Srinivasa Iyengar. 

(1911) IM.W. N. 314: 
10 I. C. 63 : 9 M. L T. 446. 

-S. 100 —A dverse possession—Inference 

from facts found. 

The question of adverse possession is one of 
inference from facts found and is a question of 
law justifying a second appeal. (Hallifax, A. J.C ) 
Mt. Munga V. Lachmi Prasad. 

6 N. L. J. 70 : 74 I. C. 51 : 1923 Nag, 66. 

— S, 100— Adverse possession — Trespass, 

The term “trespasser’* is a term of law and the 
High Court in second appeal may examine 
whether the finding of the Lower Court on the 
point is correct on the evidence tendered. 
[Mullick, J.) Central Karkend Co.. Ltd, v. 
Kartic Rewani. 34 I. C. 616 : 1 Pat, L. J. 47. 

Ancestral property, 

- S, 100—Ancestral property—Plffs. f elation- 

ship. 

Findings as to the relationship of the plff. and 
the ancestral character of the properly in dispute 
are findings of fact binding on the court of 
Second appeal. {Broadway and Moti Sagat, JJ,) 
Kartar Singh v. Kirpa Singh. 

30 P. L.R. 1922. 

-S- 100— Ancestral property—Finding of 

fact. 

A finding by the Appellate Court that the right 
to the “bin” is not proved to be ancestral is one 
of fact and is not a matter to be decided in second 
appeal. (Martineau, J.) Bishin Datt v. Krishen 
Datta, 67 I. C, 439 : 3 Lab L. J. 414. 

-S. 100— Ancestral property—Finding of 

fact. 

Although on the facts established it might have 
been possible to hold that there was a 
sufficiently stron;/presumption that the land in 
suit was ancestral qua the plff., the finding 
that the land was not ancestral being one of fact 
and the view taken by the lower appellate Court 
being not opp-vsed to law a second appeal was 
ii'^t competent. (Shadi Lal and Le Rossignol, J/.)‘ 
Sher Sing v. Ram Singh. 

42 p. I, R. lom 

4 * 

Appreciation Of evidence. ^ 

-S. 100 —Appreciation of evidence, , 

Where the High Court differed from the 
Courts not only in the estimate of the ®vjdcn^.^ 
but also with regard to the inferences derivable*' 
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C. P. CODE (V OF 1908), 3. 100—Appreciation of 

Qvideaoe. 

from documents produced in the case and other 
circumstances, the r Lordships dealt with the 
case on its merits. (Amtr Ait). Jagdeo Narain 
Singh v. Baldeo Singh 1923 M W* N 361: 

27 C, W. N, 92d : 71 I. C. 984 : 

3 Pat. L, T. 605 : 36 C L. J. 499 : 

49 I. A 899 : 32 M. L. T, 1 : 

2 F. 38 : 45 M. L. J. 460 : 

(1922) F. C. 272 F. C. 

—S. 100—Appreciation of evidence. 

The High Court has nothing to do in second 
appeal, as to the importance of evidence but it 
has to accept the tioding of the Lower Court as a 
question of lact, except where a special question 
c. g.f credibility of witnesses apart- from 
demeanour arises. {Richards, C. J. and Baiuicrji, 
J.) Maludeo Khan v, Abdul Satak. 

39 AU. 426 ; 39 I. C. 666 : 

15 A. L. J. 349. 

-S. 100— Appreciation of evidence — In¬ 
ferences as to the te^al standard of care taken by 
boiler can be considered by High Court. 

Where the facts are not in dispute the inference 
which the Cour- below draws from these facts and 
the legal st-mdard of reasonaole care set up by 
it are ques'ions of law and the High Court can see 
whether the Court below was right in holding 
e.g. that the defendant in despatching baled jute iii 
a boat with 20 or 32 leaks. I or IJ- inches in 
length, through which water entered into the 
boat, the jute being left in the hold of the baat for 
thirty hours co.nplied with the requirements of. 
S, 1:)1 of the Contract Act merely because there 
was continuous pumping out ot the water which 
had only the effect of saving the boat. iChattei fea 
and Cuming, JJ.) Lakshmi Narain v. The 
Secretary of State for India. 

27 C. W. 1017 : 1924 Cal. 92. 

-S. 100—Appreciation of evidence—Not a 

question of law. 

The weight to be attached to a statement in a 
rent receipt or any other document is- a matter 
within the cognisance of the Court of hrst appeal 
with which the High Court in second appeal is 
not entitled to interlere, {Fletcher and Panton, JJ.) 
SATI3 H Chandra MustaFi v. Abdul Majid 
Muhammad. 47 I* C. 780. 

■ -8. 100— Appreciation oj evidence—Weight 

due to. 

The value of the evidence is not a matter for 
consideration in second appeal. {Teunon and 
Richardson, JJ.) Tamiz-ud-din v. Taju. 

46 CaL 162 : 46 L C. 237 ; 23 C. W. N. 822. 

-—S. lOO^Appreciation of evidence — Mis¬ 
apprehension. 

The error of the Judge in criticising the evi 
dence of one of the witnesses on the wrong idea 
that the other two had not examined vitiates Ins 
finding. (Fletcher and Newbouid, JJ.) Baroda 
Prasad Roy Chowdhury v. Manmatha Nath 
Mitra, 41 I. C. 456. 

a 

——S, 100 —Appreciation oj evidcnce-Weight 
given to a document which is not one of title, 
whether a question of Halabadi Chitias, 

—Question of undue preference to thah map 

VOL. 1—86 


C. P, CODE (V OF 1908), 9, 100-'Appreciation of 
evidence. 

involves a pure quest’on of fact and as such cannot 
be raised in sucund appeal. Halabadi Chittas 
cannot be called documents of title and, therefore 
what effect is to be given to then in evidence is 
nut a question of law. {D. Chatterjee and 
Bcachnoft, JJ.} Barath Ciiandar v. Kamnanda 
Deb. 32 I. C 862. 

- S. 100— Apprerialion of evidence—Error 

of law affecting weight to be attached to evidence 
— Remand, 

The Lower Appellate Court can attach such 
value as it thinks proper to each piece of docu¬ 
mentary evidence and the High Court in second 
appeal could not go into the weight to be attach¬ 
ed to each. [N. R. Chatt(rjee and MulUck, J J.) 
Nabenda- Kish-^re Roy v. Rahima Banu 

31 I. C 695 : 19 C. W, N. 1015. 

-S. 100— A pfreciaiion of evidence. 

If a finding of fact is recoided on a mis-inter- 
pretation of the evidence it can interfered with 
in second appeal. (Moti Sugar, J ) The Firm. 
Jowala Das, Paramanund v. Uttam Chand. 

1923 Lah. 585. 

- 100 —Appreciation of evidence — Find¬ 
ing based on misreading ot judgment. 

A finding cannot be contested in second appeal 
if it is based on a rni^reading of th^ first court's 
judgment. (Scott Smith and Fforde, JJ.) Mt. 
Basanti V. Chandra Singh. 1923 Lah. 502 (2). 

- S. 100—Appreciation of evidence - Con¬ 
clusion can be attacked. 

Although in second appeal findings of fact can¬ 
not be >mpugned, it is nevertheless open to a party 
to Challenge the correctness of the conclusions 
drawn from such findings. (Broadway and Moti 
Sugar^ JJ.) Baj Singh v. Partab Singh, 

1923 Lah. 497. (2) 

-S. 100— Appreciation of evidence — Find¬ 
ing of tact—Discussion of evidence - Par tition. 

Where the judgment of the lower appellate 
Court leaves no room tor doubt that the material 
evidence in the case has been considered, the 
mere fact that reference in detail is not made to 
every p’ece of evidence, does not vi'iaie his 
ludgment. The findings of fact would therefore 
be binding in second appeal, (Broadway and 
Abdul Raoof, JJ.) Nathu Shah v Haveli Shah. 

65 I. C. 475 ; 1 L. L. J. 72 : 1922 L. 140. 

-S. 100— Appreciation of evidence. 

The High Court cannot io second appeal upset 
a finding of fact on the ground that the evidence 
on record has not been -properly appreciated by ihe 
court below. \Chcvis, A.C.J. and Abdul Rao^f, J.) 
Jadu Nath v. Raman Mal. 4 Lah. L. J. 426. 

-S. 100— Appreciation of evidence — Error 

in weighing evidence. 

Findings of fa^'t are conclusive in second ap* 
peal even though there has been an error on the 
part of the Court below in weighing the evidence. 
(Petman, /,) Bhan Singh v. Gokalchand. 

63 1. C, 137. 

- S. 100 — Appreciation of evidence — Ignor- 

ing evidence. 
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evidence. 

The ignoring of an important plea of evidence 
by the Lower Appellate Court is a good ground 
for second appeal. (BroadwayJ.) Ram Kishen v. 
Atma Ram. 42 I. C. 76 : 148 P. W. R. 1917. 

_ S. 100 — Appreciaiion of evidence — Find- 

iftg of fuct when can he set aside in second 
appeal. 

When the Court of first instance has not come 
to a definite finding of fact by not applying the 
judge’s mind to a proper consideration of the 
evidence in the case, the Court of second appeal 
can set aside his finding of fact. (Le Rossignol.^ 
J.) BhANI 39. Bansi. 

33 I. C. 1002 ; 28 P. W. R. 1916. 

- —S. 100 — Appreciation of evidence — Find¬ 
ing of first Appellate Court. 

A finding of a first Appellate Couit is not illegal 

simply because it does not give as much weight 
to a certain circumstance as the High Court 
might have done, if it had been the Court of first 
appeal, especially when it is based also on other 
facts. [Sadasiva Aiyar and Seshagiri Aiyar^ JJ-) \ 
Chokkalinga Pillai V. Mahalingam Pillai. 

24 L C. 386 r 1 L. W, 350. 

- S. 100 —Appreciation of Evidence. 

In second appeal the High Court will not 
entertain any question as regards the weight to be 
attached to the oral evidence in a case. (Daniels, 
J. C.) Bhudhar Singh v. Bhikam Singh. 

65 I. 0. 370 : 8 0. L. J. 629. 

- S. 100--Appreciation of evidence-Weight 

to he given to, .... 

The weight or value to be given is not a 

subject for discussion in second appeal. (Lindsay,, 
J, C.) Mankaran Singh v. Bau Nath Singh. 

18 0, C. 160 : 30 I. C. 279 : 2 0. L. J. 283. 

- S. Appreciaiion of evidence — Credi- 

hility of witnesses^ 

The credibility of witnesses accepted by the 
Courts below cannot be considered in second 
appeal but the sufficiency of the evidence can be 
considered in second appeal. (Kendall,, A. J. C.) 
Ram Dat V. SUKHIA. 25 I. C. 869 : 1 0. L. J. 470. 

_S. 100 — Appreciation of evidence — 

Witntsses—Crediiability—Second appeal. 

Where evidence is disbelieved simply because 
the witness is a patwari or a relative of the 
party producing him and such other general 
reasons, it is an error in law and a second appeal 
will lie. (BaiUie, S. M. and Tweedy^ J, M.) Gaya 
Prasad Pande v. Abbas Bandi Bibi. 

25 1. C. 660 1. 0. L. J. 383. 

_^S. 100 — Appreciation of evidence—Find¬ 
ings offacty when tobe questioned. 

The findings of fact cannot be questioned on 
second appeal unless the appellant shows 
that the lower court has committed some 
error of law in deciding it. The value to be 
attached to evidence is not a question open in 
second appeal. (Lindsay^ C.) Dulare Singh v 
Sumer Singh. 31 I. C. 95. 

- S. 100 —Appreciation of evidence, 

A second Appellate Court cannot consider the 
credibility of atiy particular evidence. But 


C. P. CODE (V OF 1908), S. 100—Burden of proof. 

where the lower Court has rejected admissible 
evidence or has acted upon inadmissible or in¬ 
adequate evidence the second AppellateCourl can 
interfere in second appeal. (Lindsay^ A, J. C.\ 
Lalman V. Nand L.al. 20 I. C. 894 : 17 0. C. 1. 


S. 100—Appreciation of evidence 


Weighing of evidence. 

The precise degree of weight to be attached to 
the different parts of evidence is not a matter for 
second appeal. If a finding of fact had been arriv¬ 
ed at after a careful consideration of the whole 
evidence no valid objection in law could be made 
in second appeal with respect to the finding* 
(Pfggott, 4. J. C.) Parbati V, Maharaj Singh. 

1 A T A Ififi 


-S. 100—Appreciation of evidence — Ques¬ 
tion of weight to evidence. 

The question of weight to be attached to evi¬ 
dence cannot be dealt in second appeal. (Dass^ /.) 
Naroop Rai 39, Srikant Prasad, 55 I. C. 922 : 

2 U.P.L.R. (Pat.) 49: 1 Pat. L,T, 224. 


-S. 100 —Appreciation of evidences 

Failure of the Lower Appellate Court to appre¬ 
ciate document put in evidence is not a ground 
for second appeal. (Roe and Jwala Prasad^ JJ.) 
Amar Dayal Singh v. Bishun Chand Sahu. 

38 1. C. 168. 


Benami. 

S. 100— Benami — Fraud. 

A question of benami or fraud is not a question 
of pure facts : it is a mixed question of fact and 
law, and if the Court proceeds on a mere sus¬ 
picion and draws inference from facts proved 
such as no reasonable man would draw, then the 
Court committed an error of law, and the High 
Court may interfere in second appeal. 21 Mad, 
to : 7 AIL 649, Ref. (Mullick and Atkinson^ JJ,) 
Mossammat Janki Bai V. Najaf Khan. 

AQ T n AQ . d Pof T.. W SSO. 


Burden of Proof. 

-S. 100 —Burden of proof—Question of 

law or fact. 

The question of onus is not necessarily and in 
all cases one of law. How much or what evi¬ 
dence is sufficient to discharge the onus is a 
question which will depend upon the weight to 
be attached to the evidence adduced. (Russel and 
Chandavarkaty //.) PaNNALal v. Ganu Bhavaji 
Nhavi. 121. C. 691 : 13 Bom, L, B, 1021. 


^,100—Burden of proof—Error as to 


Finding of fact. 

A solitary statement seeming to throw onus 
on the wrong party while the whole evidence was 
considered does not vitiate the finding of fact. 
(Caspersz, J.) Altap Ali v. Sheikh Mohatbp. 


o T n A 


-S, XOO—Burden of proof—Negotiable in¬ 
strument—Want of consideration—Question of 
onus of proof—One of law. 

Question of burden of proof where defendant 
admits execution but denies partial or total ab¬ 
sence of consideration is one of law. (Broadway 
and Abdul Oadir, JJ.) GURDih Singh v , KaraM 
Dad. 4 lah. L, J.199. 
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•—S, lOO-~Burden of proof, 

A wrong allocation of onus becomes immaterial 
when it does not affect the decision on the merits. 
(MnrhneaUt 7.) Ahmad Yar v, Mahomed Ali. 

3 Lah. L. J. 445. 

- . S. ICO — Burden of proof — Custom — 

Necessity for certificate. 

Where a question of burden of proof clearly 
involves a question of custom, an appellant is not 
entitled to argue it on second appeal without a 
certificate. (Abdul Raoof and Harrison, JJ,) 
Milkhi V, Mussammat Punni. 

2 Lah. 348 : 66 I.C. 492. 

■ — S, lOO^Burden of proof-Question of law. 
The question upon which party the onus of 
proving any particular point lies, is undoubtedly 
a question of law on which a second appeal lies. 
(Scott Smith, J.) Mussammat Naimat Bibi v. 
Mahomed Faiz. 65 I. C. 745. 

-S.lOO —Burden of proof—Finding of fact 

^Error as io^Intafcrence, 

Defts. executed a mortgage in favour of the 
plaintiffs for Rs. 4,580 made up of sums due to 
previous mortgagees, previous debt due on ac¬ 
count-price of buffaloes and payment of debts due 
to other persons. Before the Sub-Registrar the 
executants admitted receipt of full consideration, 
but at mutation they stated that the whole of the 
consideration had not been received. In a suit by 
plaintiff, for possession as mortgagee, Held, that 
the question of onus ptobandi arising in this case 
was a question of law rendering a second appeal 
competent. (Broadway and Wtlbtrforce, JJ.) 
Ganga Ram v. Rulia. 64 I. C. 301 : 2 Lah. 249. 

-S. \Q0~^Burdcn of proof ^Allocation of. 

On a question as to whether there was con¬ 
sideration for a Hundi the question of allocation 
of onus is the most vital question between the 
parties and it is the duty of a Court of second 
appeal to rectify a mistake made by the Lower 
Appellate Court in this respect. (Shadi Lai and 
Wilberforce, JJ.) Madho Ram v. Nandu Mal. 

58 I. 0. 982 : 1 Lah. 429. 

--S. 100 —Burden of proof -Finding of fact. 

A correct appreciation by an Appellate Court of 
a direction of the Lower Court as to the burden 
of proof, and a consequent arrivingat a finding of 
fact must be accepted in Second Appeal. [Sada- 
siva Aiyar and Spencer, JJ ) ShanmUca Udayar 
V. Kandasami Asahi. 59 I. C 973. 

12 L. W. 170 : 

■ —- S. 100-’Burden of proof—Question of 

Law, 

The adjustment of the burden of proof in a 
case is a question of law. (Lindsay, J.C.) Dula- 
REY Singh v, Suraj Bali Singh. 

8 ^ 43 I.C. 478 :4 0. L. J. 566. 

——S. lOO —Burden of proof — Acceptance-— 
Estoppel. 

When the burden of proof put by the Court 
below was accepted and witnesses produced by 
the plaintiff, he cannot turn round and say in 
second appeal that his evidence should be dis- 


C. P. CODE (V OF 1908). S 100-Concurrent find 
inga. 

regarded as he was not bound to call any evi¬ 
dence. (Lindsay, A J.C.) Sita Ram v, Haidar 
Khan. 1 O.L.J. 362: 25 I. C. 138 : 17 0. C. 134. 

-S. 100—Burden of proof—Cast on xvrong 

parIy — Disregarding evidence . 

A fact resulting into a finding of wrong burdeo 
of proof and disregard of evidence on record is 
not binding in second appeal. (Mullick and Buck- 
nill, kJJ.) Sheofujan Rai v. Kesho Prasad 
Singh. 2 Pat. 919 : 76 I. C. 347 : 

5 Pat. I. T. 316 : 1924 P. 310. 

-S, 100—Burden of proof—Ohjcoiion lo, 

After evidence was given by botli sides and the 
Lower Court bas preferred that of one side, the 
objection as to wrong shifting of burden of proof 
is groundless in second appeal. (Chapman, J.) 
Jang Bahdaur Singh v. Ram Sundar Singh. 

38 I.C. 817 : 1 Pat. L'. W, 194. 

Circumstantial Evidence. 

-S. 100 — Circumstantial evidence — A 

finding of fact to be questioned. 

When there is no illegality or irregularity in a 
finding of fact, it cannot be questioned in a 
second appeal, although it has only circumstantial 
evidence for its basis. (Lindsay, J.C,) Balkiskan 
V. Raj Bahadur. 37 I. C. 439 : 3 0. L. J. 644. 

concurrent Findings. 

-S. 100— Concurrent findings — Considera¬ 
tion—Passing of—Finding of fact. 

Where there is a concurrent finding of both the 
lower Courts regarding receipt of consideration, 
there is no ground for interference in second 
appeal. (Scott Smith and Shadi Lai, JJ.) Amar 
Das V. Sukh Dial. J86 P L, B. 1914 : 

25 I. C. 511 : 86 P. W. B, 1914. 

-S. 100—Concur rent findi ngs—Finding of 

fact—No evidence — Interference. 

The High Court will interfere to upset even 
concurrent findings of fact if they are not based 
on evidence but on a wrong presumption. 
(Johnstone afid Scott Smith, JJ,) Imam Din v. 
DULO, 239 P. L. B. 1914 : 25 I. C, 278: 

144 P, W, B, 1914. 

-S. 100— Concurrent findings. 

Concurrent finding of fact can only be dis¬ 
turbed in second appeal for cogent reasons. (Shah 
Din and Chevis, JJ.) Niamat v, NURa, 

95 P. W. B. 1911 : 10 I, C, 338 : 

3 69 P, L.B. 1911. 

--S. 100— Concurrent findings. 

Ordinarily it is not possible on second appeal 
to go behind concurrent findings of fact but 
where not only the findings are perverse in the 
sense that they were opposed to the weight of the 
oral evidence but that was due to the fact that the 
trial court wholly ignored the entry in certain 
document whilst the first appellate court entirely 
failed to realise its probative value the High 
Court set aside the concurrent findings of fact. 
(Pratt, J.) Maung Hlaino v. Maung Chit SUo. 

1. B 135 . 1923 B, 196. 

-8. 100—Concurrent findings—Finding of 

fact—Reasons for, to be shown, 
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C. P. CODE (V OF 1908), S. 100-Conflicting find¬ 
ings. 

When questions of fact are involved in a case, 
the Appellate Court ought to give its reasons for 
dismissing the aopeal and its judgment should 
at least show 'hat the Court understood the case 
and did consider the ground of appeal in view of 
the orovisions of S. 100, C. P, C. with regard to 
the binding nature of concuirent findings of fact 
on the High Court. (Me Coll, /. C.) Nga Sen 
Baw V. Nge Lue. 33 I, C. 666 : 

(1915) II. V. E. R. 92. 


C. P. CODE (V OF 1908). S. 100—Consideration of 

evidence. 

-S. 100 — Consideradon of evidence — 

Finding based on statement not admissible in 
evidence—Can be questioned tn second appeal.. 

As the District Judge has based his finding not 
on the certified copy which shows what the entries 
in the records are, but on a siatement which is 
not admissible to prove the entries, the finding 
can be contested in second appeal. (Martineau, 
J.) Ram Lal v Ghanesham Das. 

711. C. 825 ; 1923 l.ah. 160 (1). 


Ccmflicting findings. 

-S, 100— Conflicting findings — Interfer¬ 
ence 

Where the trial Court found in a partition suit 
there was a partition as a family arrangement and 
the Appellate Court accepted the hnding on parti¬ 
tion but set aside the family arrangement, held 
the finding as to partition having been accepted, 
the decision against the family arra>"gement was 
unsupportable. (Coutts and Sultan Ahmad, //•) 
Dal Bhajan Singh v. Kariman Singh 

1 Pat. L. 1. 465 : 57 I. C. 413. 

Consideration of Evidence. 

-S. loo —Consideration of evidence — Find¬ 
ing based on inadmissible evidence can be set 
aside by High Court. 

Where a finding of fact is vitiated by the consi¬ 
deration of inadmissible evidence, it is open to 
the High Court in second appeal to co ne to an 
opposite conclusion on a consideration of the evi¬ 
dence. (Stuart, J-) Saktoo Mai v. Gopal Chand. 

4 U. P. L. R. (Ai, 5 ; 66 I. C. 313 ; 1922 Ail. 439. 

-S. X0{i-~Consideration of evidence — Find¬ 
ing on inadmissible evidence—High Court, inter 
ference of, 

Wnere the finding of an Appellate Court is 
based on evidence which is inadmissible, the High 
Court Will interfere. (Tudball and Stuart, JJ.) 
Sri Thakurji v. Hirde Narain. 

63 I. C. 811. 

-S. \Q0—Consideration of evidence. 

The mere tact that the Court has not made any 
observation on a particular piece of evidence is 
not enough to show that the Court wholly ignored 
it and cannot form a ground of second appeal. 
(Knox, J.) Shyam Lal v. Ram Charan. 

43 I. C. 625. 

■-—S. lOti—Consideration of evidence—Not 

adequate — Remand. 

Where the judgment of the court below is not 
satisfactory and the court has not come to a finding 
on a consideration of the whole evidence on the 
point, the case should be remanded for a re¬ 
hearing. (Suhrawardy and Cuming, JJ.) Isap 
Ali V, Satis Chandra Roy, 65 I. C. 604. 

-S. 100 —Consideration of evidence — 

Finding of fact—Based on admissible and on 
inadmissible evidence. 

Where a finding of fact is based on evidence 
some of which is inadmissible the High Court 
cannot uphold the finding on the admissible evi¬ 
dence excluding the evidence which is inadmis¬ 
sible. (Chatterjea and Suhrawardy, JJ.) Sakaj 
Kumar Acherji v. Umed Ali. 

25 C. W- IT* 1022 : 63 I. 0. 954 : 35 C. L. J. 19. 


-S. loo —Consideration of evidence — 

Findings of fact—When open to attack in second 
Appeal. 

Ordinarily grounds which impugn findings of 
fact cannot be entertained in second appeal but 
where an Appellate Court bases a finding of fact 
upon one piece of evidence alone without consi¬ 
dering the whole ol the evidence bearing upon 
the point the finding is not binding on a court of 
Second Appeal. A finding ot fact to be binding 
on a Court of Second appeal must be a judicial 
decision reached on a consideration of the whole 
of the evidence, and where it appears that all the 
available evidence has not been considered, the 
High Court will interfere and should interfere 
in Second Appeal. 68 I. C 482 : 56 I, C. 629 .; 
54 I. C. 768 : 65 I. C. 475, Ref. (Broadway and 
Moti Sagar, JJ.) Firm of Mausa Ram Gordhan 
Das V, Firm of Manual Sain Duni Chand. 

65 I. C. 497 : 1922 Lah. 149, 


-S. 100 —Consideration of evidence, - 

The finding of the Lower Appellate Court how¬ 
ever erroneous, but based on the evidence of the 
record cannot be disturbed by High Court 
Raoof and Harrison^ JJ.) Niranjan Singh v. 
Bhagwan Singh. 3 Lah. L. J. 409. 


S. 100 —Consideration of evidence. 


A finding of fact arrived at that the plain 
tiff was a minor on consideration of inadmis¬ 
sible evidence, can be attacked in second appeal. 
[Broadway and Abdul Qadir, JJ.) Balwant 
Singh v Baldeo Singh. 

64 I. C. 929 : 2 Lah. 271. 


—-S. 100—Consideration of evidence. 

The finding of Lower Appellate Court with 
respect to the market-value and the amount paid 
in the pre-emption suit, however erroneous, 
cannot be contested in second appeal. (Chevis and 
Scott Smith, JJ.) Gan Pat Rai v, Hari Ram. 

64 I. 0. 297 : 3 Lah. L. J. 108. 


-S. 100—Consideration of evidence. 

Where the lower Appellats Court has after full 
consideration of all the evidence including the 
terms of the sale deed, found that defendant did 
not acquire a right to a proportionate share in the 
shamilat, such finding is one of fact, 3 P.R. 1917, 
Ref. [Cheits and Shadi Lal^ JJ.) Sultan Ali v, 
Malik Amir. 35 F. R, 1919.511. C. 378 : 

78 F. L< B. 1919. 


-S. lOc —Consideration of evidence. 

Where the lower Appellate Court made no 
ufiort whatever to refer to or deal with the evi¬ 
dence in the case and a finding was come to htl 
it cannot be accepted as conclusive in secon 
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0. P. GODJB (V OF 1008), 8. 100—Gonaideration of 
evidenoe. 

appeal, and that the judgment was not a proper 
one. (Shah Dtn^C. j/) Sher Singh v, Dalip 
Singh. 100 P. L. R. 1917 : 

42 I. C. 282 : 89 P, W. R. 1917. 

-S. IQO —Consideration of evidence — 

OwissiOM of important evidence. 

If the lower Appellate Court in arriving at a 
Hading of fact has ignored important evidence 
on the record bearing oi\ the question, the 
High Court can set aside the findings. {John¬ 
stone^ CJ, and Shah Din,J.) JiwNAv. NathU, 

38 LC. 686 : 17 P.W.R. 1917. 

' S. 100 ‘--Consideration of evidence — 

Finding of fact—Interfetence by High Court* 

In second appeal the Chief Couit will not in-j 
terfere with finding of facts, where they are based 
on a consideiation of all the material facts and 
evidence. (Johnstone, C.J.) Guranditta Mal v. 
Ram Das. 38 I.C. 62 : li2 P.R. 1916. 

- —S. lOO — Consideration of evidence — 

Finding of fact—No interference. 

Where tae Lower Appellate Court has arrived 
at a finding of lact on a consideration of the 
whole evidence, the Chief Court will not disturb 
such finding in Second Appeal. (Shadi Lai, J.) 
Sharaf Noor V. AHMAr>. 240 P.L*R. 1915 : 

30 LC. 505 : 97 P.W.R. 1915. 

S. loo — Consideration oj evidence — 
Finding of fact—No evidence. 

A finding of iact based on no evidence or 
against express prima facie reliable evidence can 
be set aside in second appeal. [Johnstone, J.) 
Khubi V. Chottu. 103 P L.R. 1915: 

28 LC. 655 : 41 P.W.R. 1915. 

- . ..S. loo— Consideration of evidence — Re¬ 

mand. 

Where an Appellate Court fails to come into 
close quarters with the evidence, the findings 
must be held to be vitiated and there must be a 
re-hearing of the appeal. [Oldfield a-ui Phillips, 
JJ). AMBALAVANA PANDARA SANNADHI V, PlCHA 

KUTTI Odayan. (1920) M.W.N. 163 : 

63 I.C. 308 : 10 L.W. 525. 

-^—S. 100— Consideration of evidence—Duty 

of Appella te Court. 

When the Appellate Court reverses a finding 
of fact it ought to apply its mind to the consider¬ 
ation of the whole evidence in the case. (Sesha- 
giri Iyer and PhillipSy JJ,) Laxmipathaya v 
Ramachandra, 31 M.L.J. 311 : 

(1916) 2 M.W.N. 133; 36 i.C. 421 : 

20 ML.T. 228. 

— --S. 100—Consideration of evidence — Find¬ 

ing of fact—Unsatisfatcory consideration. 

An unsatistaclory discussion of evidence, is 
not, like absence of evidence or disregard of it a 
ground for interference in second appeal. (Old-, 
field and Seshagiri Iyer, JJ.) Sabella Appanna 
V. Malidi Appanna. (1914) M.W.N. 833: 

1 L.W, 772 : 25 I.C. 700 : 16 M.L.T. 300. 

—S. 100—Consideration of evidence—Duty 
of Lower Court. 

The High Court will in second appeal consider 
whether the Lower Appellate Court applied its 


C. F. CODE (V OF 1908), 8. 100—Consideration of 
evidence. 

mind to the evidence on record and pronounce 
its finding upon a consideration of the evidence, 
(Sundara Iyer, J.) Hangachariar. In rc 

16 I.C. 190 : (1912) M.W.N. 175. 

-S, 100- -Consideration of evidence — Find¬ 
ing of fact — When open to questvon. 

A finding of fact by the lower appellate court 
reached without consideri''g material evidence in 
the case will not be accepted, (Prideaux, A.J C.) 
Lal Singh v. Parashkam. 68 I.C. 332 : 

1922 Nag. 226. 

-S. 100— Consideration of evidence. 

The High Court has authority to interfere in 
second appeal if the findings are not rcaaonabiy 
deducible Irom the evidence. (Batten, A.J.C.) 
Kamachanuar V. Dattatrya. 48 I.C, 742. 

- S. 100— Consideration of evidence. 

The Court must apply its mind to every piece 
of relevant evidence produced but need not refer 
to every portion of such evidence. (Stuart, J.C.) 
Gopi Nath v. Beni Madho. 62 I.C. 173: 

1 U.P.LR. (J.C.) 12 

• 

—-S. 100— Consideration of evidence—Find¬ 

ing oj f ict—Omission to consider Evidence. 

When the lower Appellate Court failed to con¬ 
sider the entire evidence on record a finding of 
fact can be questioned in second appeal. [Lind¬ 
say, J.C,) Sheodakshan Lal v. Assesar Singh. 

46 I.C. 52: 5 O.I.J. 179. 

-S. 100— Consideration of evidence — Judg¬ 
ment of reversal. 

In a judgment of reversal it is absolutely ne¬ 
cessary tnat good grounds should be shown for 
coming to any finding of fact. There must be 
sufficient material in the judgment cf Appellate 
Court to show the High Court that Lower Ap¬ 
pellate Court has considered the evidence and 
duly considered the reasons given by the trial 
Courts in its judgment for coming to a contrary 
decision. (Adami, J-) Bhikhu Mandal v, Bhike- 
hakar Dutta. 2 Pat. L.R, (Cir.) 32; 1923 P. 275, 

- S. 100 —Consideration of evidence — Find¬ 
ing of fact — Kabuliyat- 

It is not proper in the second appeal generally 
to consider whether or not the lower courts have 
taken a right view of evidence in coming to find¬ 
ings of fact, but the construction of Kabuliyata 
upon which the courts below mainly based their 
view, that a custom was shown, can certainly be 
considered by the High Court in order to see 
whether their meaning has been rightly interpre¬ 
ted. [Buckntll and Rcss, JJ.) Nathuni Rai 
Maharajadhiraj Rameshwar Singh Bahadur. 

73 I.C. 629 : 1 Pat. L.R.289. 

-S. 100— Consideration of Evidence — Com¬ 
missioner's report— Failure of lower appellate 
court to consider. 

The report of the commissioner in a case of a 
boundary dispute is an important piece of evi¬ 
dence and should be considered by the lower 
appellate court. An omission to do so justifies 
the second appellate court in remanding the case 
to the lower appellate court, (Coutts and Das, JJ.) 

Mussammat Sonekuar V. Baidyanath Sahay. 

3 Pat, L. T. 483 : 1922 P. 662 (2). 
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C. P. CODE (V OP 1908), S, 100—Consideration of 
evidence. 

-S. 10(S--Considcrallon of evidence — 

Whole evidence not considered — Effect, 

A finding of fact which has been arrived at 
without the consideration of the entire evidence 
on record is not binding on the court in second 
appeal. {Coutts and Das^ JJ.) Lala Girja Prasad 
21. Jagal Kishore. 1922 P. 503. 

-S, 100— Consideration of evidence — Find" 

ing of fact—Omission to consider evidence. 

The mere fact that the Court of first appeal has 
not made special mention of a document which is 
a piece of relevant evidence is not sufficient to 
show that he has not considered it at all. {Mul- 
lick, J.) Basrul Haqv. Muhammed Ajimuddin 

43 I.C. 857 : 3 Pat. L.W. 213. 

-S. 100—Consideration of evidence, 

A finding of fact not based on a reasonable 
consideration of evidence can be attacked in se¬ 
cond appeal, (Atkinson and Jwala Prasad, JJ,) 
Dilan Singh v. Cho Singh, 42 I.C. 397 : 

2 Pat. L. W. 183. 

-S, 100— Consideration of evidence. 

When a Judge has only pretended to consider 
the evidence, the High Court on second appeal 
will not accept the decision as binding on a 
question of fact. 11 is not necessary that the 
Judge should discuss all the evidence. The evi¬ 
dence discussed should be reasonably adequate 
for a decision. (Chapman and Roe, JJ,) Kali- 
SAHU V, Kedarmal. 38 I.C. 561, 

Construction of document. 

rw — S. 100— Construction of Document — 

Misconstruction, 

The date, at which a particular holding first 
began to be held as a definite holding, is essen¬ 
tially a question of fact, and must depend on evi¬ 
dence. That evidence may be, and naturally is, 
documentary, but the documents admitted in 
evidence upon that question are really historical 
materials, and although they have to be constru¬ 
ed, and if possible understood, they are not to be 
treated as involving issues of law merely because 
they have to be construed. It is not as though 
they were being construed, as instruments of 
title or mere contracts or statutes, or otherwise 
the direct foundation of rights. (Lord Sumner,) 
The Midnapu^ Zamindary Co Ltd., v. Uma 
Charan Mandal, 4 Pat. L. T, 627 : 

33 L. T. 291 (P. C.) : 45 M. L. J 663 : 

(1923) M. W. N. 832 ; 26 Bom. L. R. 1287 : 

L. R. 4 P. C 184 : 21 A. L. J. 723 : 

74 I. C. 482 : 1923 P.C. 187. (P, C.). 

—-S. 100—Constructio*^ of document — 

Kabuliyat — C. P, Cdoe, (1882), S. 584. 

The question of the construction of a kabuliyat 
is a question of law, on which the High Court 
can entertain a second appeal. (Lord Parkar-) 
Ramachandra Bhan Deo v. Secretary of 
State. 43 Cal. 1104 : 43 I. A, 172 ; 

20 M. L. T, 235 : 20 C. W. N, 1245 
(1916) 2 M, W. N. 176 : 4 L. W. 261 
14 A. L. J. 1009 : 18 Bom. L. R. 838 
2 4C, L. J, 296 : 31 M. L. J. 746 

37 I. C. 223 (P.C.). 


C. P. CODE (V OF 1908), S. 100—Construction of 
document. 

-S.lOO— Construction of document — Power 

to reverse finding ofloiver Appellate Court —C. P, 
Code, (1882), Ss. 584 and 585, 

The right construction of documents is a ques¬ 
tion of law which Judges in second appeal are 
not precluded from considering by any finding 
of the Lower Appellate Court based on such do 
cuments. Where the lower appellate Court found 
in favour of the plff.’s proprietary title relying on 
in ferences drawn from an incoirect construction 
of the wa}tb ul-arz \ Held, that the High Court in 
second appeal was not bound by the finding. 
(Sir John Edge,) Fateh Chand v. Kishen 
Kunwar. 34 All. 679 : 

39 I. A. 247 : 16 C. W. N. 1033 : 
23 M. L. J. 330 : 12 M. L. T. 413 : 
(1912) M. W. N. 1066 ; 10 A. I. J. 336 : 
14 Bom. L. R. 1090 : 17 0. L. J. 1 ; 

16 I. C. 67 IP. C ). 

[Affirming 29 All. 203 ; 4 A. L. J. 38.] 

« 

-S 100 — Construction of document — 

Misconstruction—When a question for second 
appeal. 

Where a Court of appeal has read entries in 
revenue papers and has simply decided to what 
extent the entries indicated the plaintiffs posses¬ 
sion of certain plot of land and it has in no way 
interpreted these entries to indicate any legal 
point, his decision in interpreting these docu¬ 
ments is a decision of fact and not of law. 
Where there is sufficient evidence to support a 
finding of fact in second appeal it cannot be im¬ 
peached on the ground that the reasoning is not 
accurate, (Stuart, J,) Sheikh Muhamed Shu- 
KER V. Abdul Ghani. 71 L C. 369: 

1923 A. 362. 

-S. 100- Construction of document* 

A wrong construction of a document coupled 
with'a wrong inference from certain facts con¬ 
stitute aneirorof law where there is no other 
evidence accepted by the Court and this furni* 
shes a ground for second appeal, (A/ears, C, /. 
and Tudball, J.) Shorakat Singh v, Ghulam 

Ezid. 65 I. C. 366 : 18 A. L. J. 196. 

% 

-S, 100—Construction of document — Con¬ 
sideration—Finding as to^Recitals in deed. 

A finding based on a recital of consideration in 
a mortgage deed is conclusive in second appeah 
(Ryves and Piggott, J.) Nabain SiNdH t;. BhikHa 
Ram. ei I. C« 84L 

-S. 100—Construction of docuiHeHt— 

Right of re-purchase — Assignability—Question 
of law -^Second appeal. 

The assignability or otherwise of a right ot re¬ 
purchase given in a sale deed depends upon the 
construction of the sale deed which is a question 
of law and therefore open to second appeal. 
(Beaman and Heaton, JJ.) Vithoba Madhav v, 
Madhav Damodar. 

42 Bom. 344 : 20 Bom. L. R. 664 : 

46 1. C. 734. 

-S, loO -Construotion of dooumenU-Ques- 

iion of law'^-Misoonstruciion of document con¬ 
taining admission—If one. 
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G. F. CODE (V OF 1908), S. 100 -Construotion of 
dooumeat. 

Per MookerjeCt J, The miscoastructioii of a 
document which is the foundation ol a suit is no i 
doubt a question of law, but the misconstruction 
of a document which is allsged to contain an ad¬ 
mission, that is to say, a misappreciation of the 
meaning and effect oi an admission is not a ques¬ 
tion of law which can be raised in second appeal. 
{Mookerjte^ A, 7. C. and Fletcher, J,) UJift An 
Sirdar v. Shadhai Behara. 

35 C. L. J. 182 : 68 I. C. 1003 : 1922 Cal. 185. 

-S. 100--Construction of document — 

solenamab. 

The construction oi z solenamah between the 
same parties in a prior litigation is binding on 
the parties in a subsequent suit on the basis of 
the same document, [Greaves and Newbould, JJ.) 
Dwarka Nath Chakrav.vrti Chowdhury v. 
Atul Chandra Chakravarti. 

46 Cal. 870 : 61 1. C. 922 : 29 C. L. J. 465. 

-S. 100— Construction of document. 

The construction of a deed means first ascer¬ 
taining the meaning of the words, which is a 
question of fact and secondly their legal effect 
which is a question of law. Unless there is a 
question of legal effect of a deed, a second appeal 
dues not lie. 22 Cal. 609 (P. C.): 27 Mad. 291: 
(P. C.). 19 Mad. 485 : 34 All. 579 (P.C.) : 29 All. 
203 : 26 Cal. 81 (P. C.) : 31 All. 457 [F. C:) : 32 
All. 363 (P. C.): 28 All. 488 (P. C.) 19 Cal. 253 : 20 
Cal 93 (P. C.) :16 C. W. N. 567 : 3 C, W. N, 255 : 

8 C.W.N. 774 (F. B.) 4 Bom L. R. 801 : 21 Bom. 
91 Foil; 17 Cal. 291 (P. C): 18 Cal. 23 (P. C.) , 19 
Cal. 249 (P.C.): 22 Cal 609 (P. C.) 29 Bom. 1 

(P.C.): 34 Cal. 718 (P. C.) Ref. to. (Mookerjee and 
Beachcroft, JJ.) Raja Makund Deb v. Gopi 
Nath Sahu. 25 I. C. 286 : 

21 C. L. J. 45. 

-S. 100— Construction of a document — 

Finding of fact—Omission to consider evidence. 

There is a conflict of opinion as to whether a 
second appeal will lie where the lower Court 
omits to consider evidence or misreads or miscon¬ 
strues evidence. But the omission of the Court 
to make mention of particular document is not a 
substantial error or defect within the meaning of 
S. 100. (Coxc and Chatterjee, JJ,) Dibakar Nag 
V, Mrittanjoy Bhattacharya, 13 I, C. 495. 

——S. XOO^Construction of document — 

Question of law. 

The High Court will not interfere in second 
appeal simply because a document which is 
merely a piece of evidence and not a document of 
title is misconstrued by a Lower Court, (Coxe 
andChatterjee, JJ.) Madan Mohan v. Manma- 
tha Nath Bose. 13 I. c. 425. 

-S. 100’—Construction of document 

Misconstruction of a piece of documentary 
evidence is not a mistake of law to give room for 
second appeal. {Carnduff, JJ.) Gahpat v. 
BalmOKUND, 13 I.C, 206. 

---S.lOO— Construction of document—When 

a question of law. 

Though the misconstruction of a document 
which is the foundation of a suit or which is in 
the nature of a contract or a document of title, is 


C. P. CODE (V OF 1908), S. 100-Construction of 
document. 

a ground for second appeal, a second appeal does 
not lie only because some portion of the evidence 
is in writing and the Court makes mistake as to 
the meaning of it (Mookerjee and Tcunon, JJ,) 
Buzlul Karim v. Chanda Satish. 

15 C. W, N. 752 : 10 I. C. 325 : 13 C, L. J. 418. 

— S. 100— Construction of document — Ques~ 
iion of fact or law. 

The expression ‘ construction * as applied to a 
document includes two things : first, the meaning 
ot the words; and secondly, their legal effect. The 
meaning of the words is in all cases a question of 
tact. The effect of the words is a question of law, 
(1891J 1 Q. B. 79. Foil. A second appeal is not 
admissible merely because some portion of the 
evidence is in writing ot which the meaning has 
been mistaken by the lower appellate Court. 
[Camfhell and Moti Sagor, JJ.) Dal Singh v, 
Pluiman. 1923 Lah. 626. 

-S. 100—Construction of document — Deed 

open to one of two constructions. 

Where it is possible to read the words of a 
document in dispute cither way, it is open to the 
lower appellate court to adopt whichever reading 
appears lo be more reasonable to it after consi¬ 
dering all the connected circumstances and where 
it has done so, its finding as to what the words in 
dispute really are, is a finding of fact which can¬ 
not be questioned in second appeal. [Scott Smith 
and Abdul Quadir, JJ.) Nigahia Ram v. Bhagu 
Mal, 65 I. C. 5b0 : 1922 Lah. 240^ 

-S. 100— Construction of deed—Question 

of fact—Intention of parties. 

The question whether the parties to a deed of 
transfer intended that certain property should 
pass under the deed is one of fact and cannot be 
agitated in Second Appeal. (Abdul Raoof and 
Moti Sagar, JJ.) Shankar Das. v. Mali, 

63 I. C. 746. 

S. 100 —Construction of document de¬ 
position — Question of law. 

The construction of a deposition is what the 
Court thinks is proved by it and it is wrong to 
speakjOf it as a construction so as to make it a 
question of law. [Abdul Baoof and Harrison, JJ.) 
Raggu Mal v. Sita Ram. 63 I. C. 576. 

-S. 100 —Construoiton of document^Sale, 

Where a sale deed is silent on the point the 
questiTn whether a pro rata share in the shamilat 
was intended to be conveyed to the vendee is one 
of fact which cannot be gone into in recond 
i appeal. (Rattigan, C, J.) Mahomed Ali v. Amir 
Khan. 36 P. B. 19l9 : 511. C. 380: 

79 F. L. R. 1919. 

--S. lOtJ—Construction of document—Sale 

or exchange. 

Whether a transaction is a sale or exchange is 
a question of fact to be decided according to the 
terms of the document and surrounding circum¬ 
stances and hence no second appeal lies. 30 Cal. 
738 (P. C.) and 37 Mad. 423, Disl. (Broadway, 7.) 
Prabhu Dial v. Shadi Ram. 60 I. C. 288. 

——S. 100—Co«5frMc//{7/» of documents^ 

A question * regarding the construction of the 
document is a question of law justifying a second 
appeal. (Broadway, J.) Mangaiya Ram v. 
Ganesh Das. 47 I. C, 351 : 161 F. W. B. 1918: 
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C. P. CODE (V OF 1908}. S. 100—Construction of 
document. 

-S, 100 — Construction of document — 

Wajib-ul-arz—Finding of fact. 

A finding of fact based on a totally unwar¬ 
ranted reading of a passage in the wajib-nl-arz 
ol a village is liable to be set aside in second ap¬ 
peal. (Chevis and Jones^ 77.) Sant Singh v. 
Frangu. 41 I. C. 755 : 54 P. W. R. 1917. 

-S. 100 “ Construction of document — 

Question of law or fact—Second appeal, 

A question to be decided by lower Appellate 
Court on the construction of a deed by itself is a 
question of law in second appeal but one to be 
decided on the deed together with other circum¬ 
stances is a question of fact. 34 All. 579, (P. C.), 
Ref. to. {Johnstone, C. 7.) Ahmad Khan v* Alam 
Khan. 120 P. L. R. 1916 : 

37 I.C. 297; 116 P. W. R. 1916. 

-S. 100—Constfuction of documenL 

The inference to be drawn from the wording 
of a document may be a question of fact or law, 
each case depending upon the circumstances. 
{Johnstone, C. 7.) Dewan Chand v. Sundar. 

68 P. R. 1916 : >82 P. W. R. 1916: 
36 I. C. 199 : 77 P. L, R. 1917. 

-S. 100 — Construction of document — 

Exchange or sale. 

Whether exchange is in reality a sale is a 
question of law when the contention is that ven¬ 
dee's payment for prior mortgagees amounts to 
payment to vendor. (Raitigan, 7.) Qazi v. 
Sharfa. 100 P, W. R. 1913 : 

19 I.C. 301 : 199 P. L. R. 1913. 

-S. 100— Construction of document. 

The question of construction of documents is 
a question of law. 34 All. 579, (P. C.) ; Rel on. 
(Sadasiva Iyer and Tyabii, 77.) Ramasubba 
Aiyar V. Avudai Ammal. 

25 L C. 123 : (1914) M. W. N. 595. 

-S. Construction of document — Whe¬ 
ther a ground. 

The misconstruction of a document is a ground 
for second appeal. (Tyabji and Spencer, 77.) 
Palaniandi Chetty V. Kambakaya Chetty. 

24 I C. 87 : 1 L. W. 416. 

-S. 100— Construction of document. 

Interpretation of documents and inferences to be 
drawn from that interpretation are not mere 
questions of fact and even concurrent findings 
based on such interpretation and inferences 
can be set aside in second appeal. 24 C.W.N. 5^4, 
rof, {Dhobley, A. J. C,} Krishna Rao v, Nil- 
KANTH. ^ 6 N. L. J. 25 : 

69 1. G. 800: 18 N, L. R. 163 ; 1922 Nag. 52. 

-S 100— Construction of document. 

Where the lower Court arrives at a finding o.^ 
fact by a wrong construction of the pleading and 
without any evidence, the finding is liable to be 
questioned in a second appeal. (Jwala Prasad, 7.) 

RAGHUNATH ChATTERJI V. JUTHU Chattar. 

66 IC. 466 : 2 TJ. P. L. R. (Pat.) 97. 

-S. 100^Construction of document, 

A second appeal cannot be entertained on the 
ground that the courts below have misconstrued 
wtitlen documents which are neither documents 


C. P. CODE (V OF 1908), S. 100—Custom. t 

of title nor embody a contract, nor are the foun¬ 
dation of the suit, {Das and Adami, 77.) Kuddip 
Narayan Rai V. Banwari Rai. 

5 Pat. L. J, 251 : 1 Pat. L. T, 126 : 
65 I. C. 179 ;2 U. P. L. R. (Pat.) 81. 

-S, 100 —Construction of document. 

A question of how a document should be 
construed if it is a document of title and not 
merely a piece of evidence in the case is a 
question of law, and High Court will interfere in 
second appeal in cases in which the lower Appel¬ 
late Court has misconstrued the document or has 
made no attempt to construe it. (D^is, 7.) Thakur 
Rudreshwari Prasad Singh v, Dhana Mahto. 

52 I. C. 119. 

Conversion of Revision. 

--Ss. 100 and llb^Conversion of revision 

into second appeal—Appeal barred at time of 
alteration. 

When a revision petition is by order of Court 
altered into a second appeal, the second 
appeal will be in time if at the date of the finding 
of the revision, the time for second appeal, had 
not expired. (Up. Burma C. R. No. 28 of 1914 
Foil.) (Saunders^ A, 7. C.) Nga Vein v. Nga So. 

(1916) II U B. R. 106 : 
84 I.C. 264 ; 10 Bur. L. T. 10. 

Cost , 

-- S. 100 — Costs—Lower Court interfering 

with discretion of fi^st Court—Ground tor inter- 
ierenoe in Second Appeal. 

Interference with the discretion of the Trial 
Court by the Lower Appellate Court in the matter 
of costs, is a ground for interference in Second 
Appeal under S, 100, {Walsh, J,) Hakim Zahur 
Ahmad v. Fateh Ullah. 64 I. C. 962, 

3 U. P. L. R. (AIL) 65. 

-S. 100 — Costs—‘Second appeal. 

A second appeal on a question of costs can be 
maintained. {Martineau, J,) Karam KaURw, 
Kirpa Singh. 2 Lah. L. J, 810, 

Court fee. 

-S. 100 —Court fee—Erroneous decision, . 

A second appeal lies from an order of Appellate 
Court rejecting a memo, of appeal for non- 
pavment of deficit Court fees if there is an error 
in calculating the amount of Court-fees. (Roe 
and Jwala Prasad, JJ.\ Mohammed AbdUL 
Karim v. Mohammed Yusuf. 611. C. 114. 

Custom. 

-S. 100—Custom—Mixed questions of law 

and fact. 

Questions as to the existence of an ancient cus¬ 
tom are questions of mixed law and fact. The 
judgemust find what were the things actually 
done and alleged in pursuance of the custom and 
then determine whether these facts so found 
satisfy the requirements of the law. The latter is 
a question of law—not fact. (Lord Atkinson,) 
Pauaniappa Chetty v, Sreemath Daiva- 

SIKAMONY PANDRA SANNADHI. 

40 Mad, 'i09 : 21 C, W. N. 729 : 
15 A. L. J. 4b5 : 1 Pat. L. W. 697 : 
83 M. L. J. 1 ; 19 Bom. L. B. 567 I 
22 M. L. T. 1: (1017) U. W. N.607 : 
26 C. L. J. 153 ; 6 L. W. 222 : 
89 I.C. 722 I 44 I. A. 147 (P.C.). 
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0. P. CODE (V OP 1908), S. 100—Custom. 

"S, 100 — Custom^High Court should con¬ 
sider the admissibility and quanttim of evidence 
to establish custom. 

In second appeal the Court should consider 
whether che evidence that is brought forward to 
prove custom is not only legally admissible evi¬ 
dence but whether the sum total of that evidence 
regarded from the point oC quantum is of suffi¬ 
cient weight to justify the Court’s coming to a 
conclusion that the custom has been proved, 
(A/ears, C./,, and Piggott, 7.) Mt, Dhola Kuar 
V. Mathura Singh, 76 I. C. 657 : 1923 A. 341. 

- - -s. 100 — Custom—Finding of fact—Power 

of High Court to interfere. 

Where a question arises as to the existence or 
non-existence of a particular custom and the 
lower appellate court has acted upon illegal evi¬ 
dence or on evidence legally insufficient to esta¬ 
blish an alleged custom, the question is one of 
law and the High Court is entitled in second 
appeal to consider whether the finding is based 
on sufficient evidence. The High Court in second 
appeal has jurisdiction to consider the evidence 
given in support of an alleged cuscom and to 
determine whether or not that evidence is suffici¬ 
ent in point of law to establish the custom set up. 
Where the lower appellate court alter examining 
the evidence legally and properly and not having 
rejected admissible evidence finds that the evi¬ 
dence is not sufficient to establish a custom, no 
question of law can arise. 30 A. 311 ; 37 A. 125 ; 
31 A. 557 ; 45 C. 285 Ref. (Sluari, J.) Shakira 
Bibi V. NandaN Rai. 4 U. f. L. E, 96 : 

66 1. C, 613 : 1922 All. 241. 

-S, 100 — Custom — Pre-emption — Mixed 

question of fact and law—Interference in second 
appeal. 

Tne question of the custom of pre-emption 
does not stand on a wholly different basis Irom 
the question of a custom alleged to govern the 
parties in any other matter. A finding on the ques¬ 
tion of custom must be looked upon as a mixed 
question of fact and law, and where the finding ot 
the lower appellate court proceeds upon some 
clear error of law, or misinterpretation ot a docu¬ 
ment, the High Court will interfere in second 
appeal, (Mears^ C. 7., and Piggott^ J.) Yaqub 
Ali Vn Tajjamal Husain. L. B. 3. A. 604. 

- S. lOQ—Custom—Finding on—Nature of. 

A finding on a question of custom is a mixed 
finding of fact and law, (Rafique, and Piggott^ 
77.) Shamsher Singh v, Pyare Lal. 

20 A. L. J. 67 : 64 I. C. 956 : 

L. B. 3 A. 87 : 1922 AU. 88. 

- S. 100 — Custom-^Custom established by 

evidence on record—A question of fact. 

Whether the facts found in any given instance 
prove the existence of the essential attributes of 
a custom, is a question of law which may be dis¬ 
cussed in second appeal. 

A decision that an alleged custom is not esta¬ 
blished by the evidence on the record is a deci¬ 
sion on a question of fact. (Mookerfee and 
BeaoherofU 7J.) Kailas Chandra Dutt v. Padma 
Kishore Ray. 26 C. L, J. 613 : 

21 C. W, S. 972 : 41 I. C. 959 : 

45 Cal. 285. 


C. P. CODE (V OF 1908), S. lOO—Custom. 

— —-S. 100—Custom — Finding. 

A finding of custom cannot be challenged in 
second appeal on the ground that the evidence is 
insufficient. {Chattcrjcc and Newbould, 77.) 
Lochan V. Adhar Chandra. 35 I. C. 630. 

-S. 100— Custom—Reasonableness of. 

The question whether a custom is reasonable 
or not is a question ot law and not of fact. It is 
wrong to hold that a custom is unreasonable in so 
far as it permits the appropriation of timber trees 
on a holding by the tenant. Where there is noth¬ 
ing unfair dishonest or contrary to the public 
good in a custom, the custom is not unreasonable. 
{Chapman and Walmsley, Jj ) Gurai Kar v. 
Kaurmoni Singha. 29 1 c, 312: 

19 C. W. N. 118a 

-S. 100—Cusioyn -Question of fact — Ques¬ 
tion of law. 

Whether certain events did or did not happen is 
a question of fact but whether the facts proved 
establish a custom is a question of law. A judg¬ 
ment based upon evidence not admissible in law 
be deemed unsustainable. (Mookerjee and Beach- 
croft, JJ.) Durga Charan t. Raghunath 
Mahto. 18 C. W. N. 65 : 18 C. L. J. 669 : 

20 I C. 810. 

Also 29 Mad. 24 diss. Case law reviewed. 

45 Cat. 285 : 25 C. L. J. 613 :41 I. C. 959 : 

21 C. W. N. 972. 

— --S. 100— Custom — Evidence — Sufficiency. 

When there is legally insufficient evidence to 

prove a custom, a finding of the existence of cus¬ 
tom may be questioned in second appeal but when 
the insufficiency depends on the weighing of the 
evidence it cannot be contested in second appeal. 
29 Mad. 24 ; 28 All, 98 Kef. {Coxe, J.) MakUND 
Murari Dass V. Krishna Dhone Ghose. 

9 1. C. 839. 

-S. 100—Custom — Gift—Jains — Hindu 

Law — Certificate. 

Jains are subject to Hindu Law in matters of 
alienation except where a special custom is pro¬ 
ved as a widow would not be competent to make 
a gift under Hindu Law ; the question whether 
she has this right by custom is ona that cannot be 
raised in the absence of a certificate in second 
appeal, (Broadway and Brasher, J],) Chhaju 
Mal V. Kundan Lal- 70 I. C, 838 : 

1923 Lah. 63. 

-S. 100 — Custom —Certificate as to—‘ 

Second appeal. 

On second appeal the question of custom must 
be confined to that set out in the certficate grant¬ 
ed by the lower appellate Court. (Scott Smith and 
AbdiP Raoof, JJ.) Nathu v. Banna. 

3 Lah. 344 ; 69 I. C. 507 : 1922 L, 426. 

-S. 100—Custom — Certificate — Punjab — 

Question of custom. 

A question of custom is not allowable in a 
second appeal without the required certificate. 
23 1. C. 352, Foil. (Johnstone, J ) Ilahia v. 
Nizamud-din. 94 P. W. B. 1914 : 24 I. C. 623 : 

193 F. L. B. 1914* 
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C. P. CODE (V OF 1908), 8. 100—Custom 


——S. 100 — Custom—Question of law. 

The question whether the facts proved and 
found satisfy the requirements of law to esta¬ 
blish a custom is a question of law which the 
High Court must consider in second appeal, 
(Spencer and Krishnan^ JJ.) Ollappamananna 
Nanakal V. Secy, of State. 65 I. c. 770 : 

12 L. W. 371. 


Under S. 100 of the C. P. Code, in a case where 
a custom differing from the general law is setup, 
the High Court in second appeal should consider 
whether the evidence adduced suffices to establish 
all the elements of antiquity and certainty neces¬ 
sary to constitute a valid custom. (Drake Brock¬ 
man, 7. C.) Balibhadra Das v, Mirchtlal. 

48 1. C. 236. 


——S. 100— Custom — Usage—Second appeal. 

The existence or non existence of an alleged 
custom is a mixed question of law and fact and a 
finding thereon is open to revision in second 
appeal. (Ayling and Krishnan JJ.) Zamorin 
Raja Avergal of Calicut v. Unicut Karana- 
VAN Sam Nair. 38 M. L, J. 275 ; 65 I. C. 380 ; 

27 M. L. T. 111. 


-S. 100 ^Custom—Finding as to—Mixed 

question of law and fact. 

Where a point of custom raises a mixed ques' 
tion of law and fact the court can in second ap¬ 
peal go into the evidence to see whether it esta¬ 
blishes the alleged custom. (Simpson and Wozir 
Hasan, A. J. C,) Balbhaddar Prasad v. Nara- 
yan Das. 9 0. L. J, 618: 73 I. C. 727: 

1923 0. 102. 


-S lOO^Custom—'*Vsage having the force 

of law*'—When a ground of second appeal. 

The words “usage having the force of law" in 
S. 100 (a) of the Code do not give the Court any 
large powers of interference with findings as to 
custom in so far as they are findings of fact. 
When the reliability of evidence Jet in is for the 
Lower Appellate Court, the value attached to the 
evidence if it is accepted as true and the relevancy 
of the evidence are questions to be considered by 
the High Court also. If in spite of uncontradict¬ 
ed instances ranging over a long period and 
recognized judicially in several cases, the Lower 
Appellate Court finds against the existence of a 
custom on the ground that in its opinion the in¬ 
stances are not sufficient in number, the High 
Court can hold on the facts found that the custom 
is legally established- (Wallis, C. /„ Sadasiva 
Aiyar and Kumaraswamy Sastri, JJ.) Kuma- 
rappareddi V. Manavala Goundan. 

41 Mad, 374 : 34 M. L. J. 104 : 23 M. I. T. 44: 

(1918) M. W. N. 350 : 44 I C. 699 : 

7 L. W 243. (F. B.;. 

-S. 100 — Custom — Usage having the force 

of law. 

The expression “usage having the force of law’* 
in S. lOO (a^ should ordinarily be confined to the 
usages of the country or of the community, the 
law merchant and usages referred to in S. 11 of 
Act. (VIII of 1865). It is doubtful whether ques¬ 
tion as to private rights fall within section 100, 
clause (a). (Ayling and Seshagiri Iyer, JJ) Pan- 
kajammal V. Secretary of State. 

40 Mad. 1108 : 6 L. W. 346 : 32 M. L. J. 237 : 

40 I. C. 516 : 21 M. L. T. 411, 

——S, 100 — Custom — Usage—Second appeal. 

Under the section tbe usage must be in de¬ 
rogation of the law, and the question at issue 
should be not only whether such a usage exists 
but also whether it is a usage having the force of 
law. A decision about parties belonging to one 
system of law and net to another is not decision 
with regard toa**iisage having the force of law*’ so 
as to be questioned in second appeal under S 100 
of the Code, as a matter of law. (Spencer and 
Phillips, JJ.) Mahamad Miran Bibi v. Mahamad 
Rowther. 37 I. C. 879: (1917) M. W. ». 98. 

^-8. 100 (1) (a)— Cws^ow— Power of Court 

in second appeal to consider evidence. 


-S, 100— Custom — Wazibularz rejected 

under erroneous view of law. 

A Court of Second appeal can interfere with 
the finding of the Court of the First Appeal on a 
point of custom where the latter Court has reject¬ 
ed the wajib-n\ arx under an erroneous view of 
the law. (Daniels, J. C.) Swami Dayal v. Ram 
Das. 64 I. C. 86: 24 0. C. 287. 

-S. 100 —Custom—Finding of fact — Rcle^ 

vency of evidence, dispute as to. 

Where the First Appellate Court finds the evi¬ 
dence let in support of an alleged custom, as un¬ 
reliable, but expresses an erroneous opinion as to 
its relevancy the High Court will not, in Second 
Appeal, merely on that ground re-asses its value 
as proof of the custom. (Lindsay, J. C.) Sant 
Bakhsh V. Gajadhar. 61 I. C. 781 : 

8 0. L. J. 202. 

-S. 100— Custom — Proof. 

A Second Appellate Court is bound by the find¬ 
ing of the lower Courts that certain documents 
are sufficient proof of the custom. (Lindsay, 3, C.) 
Basdeo Singh v. Ramphal Singh. 

32 I. G. 748: 2 0. L. J. 607. 


S. 100—Wazib-ularz 


Proof 


of custom. 

The question whether a wajib-uharz is suffi¬ 
cient proot of a custom recorded is a question 
not of law but of fact, relating to the weight due 
to the evidence. It cannot be said as a matter of 
law that a wajib-ul-arz, if unrebutted, is conclu¬ 
sive proof of custom. (Lindsay, J. C.) Tilak 
Ram V. SiTA Ram. 301. G. 603: 2 0. L. J. 888. 


S. 100— Custom—Proof of. 


An appellant even in second appeal can im¬ 
peach the validity of proof of custom, on the 
evidence which he can show as unreliable and 
not amounting to proof in law though it is consi¬ 
dered sufficient. (Rafique, A, /• C.) SubhadRA 
V. Tribhuan Dat. 16 I. C. 247. 


-S. 100—Custom—Finding of lad — 

When can be disputed, 

A decision as to the existence of a custom is a 
question of fact, but an appellant in second ap¬ 
peal is entitled to show that the evidence even if 
true, does not establish the custom. (£va«rs, /. 
C.) Ganesh DAT Singh v, Sukhraj Singh. 

14 I. C. 12. 
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” S. 100— Custom—Existence of custom of 

privacy — Finding cannot be attacked in 
secottd appeal. 

^ A question as to the existence of a customary 
right of privacy in a town is a question of fact 
and when the evidence on both sides has been 
considered by the lower appellate Court the High 
Court will not interfere in second appeal. 45 C. 

285: 46 C. 189: 37 M L. J. 199 foil. {Fawcett, J. 

C, and Kemp, A. J, C.) Shah Mahomed v. Ram¬ 
zan. 66 I. C. 833. 

Damages. 

-8. 100— Damages^Findifig of fact. 

Ordinarily the question as to the amount of 
damages is a question of fact and the finding as 
to amount of damages arrived at by the lower 
appellate Court is binding on the High Court: 
but when the amount is fixed arbitrarily, it cannot 
be taken as an amount arrived at on a finding 
which is binding on the High Court. {Sulai- 
man, /.) Jugal Kishore v. Ram Narain, 

1923 A. 199. 

—8. 100— Damages—Question offact^ 

The amount of damages is a question of fact. 
31 All. 333: 10 W. R. 164: 3 C. L. J. 140, Ref. 
[Stanley, C.J. and Banerji, J.) Mamtaz Hus¬ 
sain V, Lewis. 9 i. C. 984. 

-S. 100— Damages—Measure of. 

In second appeal the Court may go into the 
question or quantum of damages on merits, 
[Johnstone, 7.) Godharam v. Dkva Doss. 

1 P. B. 1915: 28 I. C. 273: 14 P. L. B. 1916. 

4 

— ■8. 100-^Damages — Contract of sale — 
Condition of goods. 

Where under the terms of a contract of sale, 
goods were to be undamaged, and the Courts 
below found it to be damaged, it is a finding of 
fact binding in second appeal. (Jwala Prasad 
and Ross, 77.) Firm of Ramdayal Ram Narain 
V. Firm of Bhairo Bux Gowridutta. 

1 Pat, L. B. 398 : 1924 P. 240. 

. Dedication, 

■■ — -S, 100—Dedication—Proof of. 

Whether a certain land is really debutter or 
Only nominally so, and whether the shebails put 
an end to its debutter character by consent are 
questions of fact and therefore the High Court 
will not deal in second appeal with them. (Coxe, 
7.) TULSi Das v Siddhi Nath. 9 I, C. 660 : 

20 U, L. J. 815 (Note). 

4 

-S. 100— Dedication — Finding of fact. 

Where the lower Appellate Court finds that a 
house in dispute has been dedicated to^ religious 
or cl^rtiable uses, the finding is one of fad 
which won't be disturbed in second appeal, 
[Shah Din, 7.) Daulat Ram v. Gadi Ram, 

49 I. C. 138: 1 P. B, 1919. 

——-8, 100— Dedication—Question of law. 

The question whether certain property is 
waqt property is a question of law or at any 
rate a mixed question of law and fact. [Lindsay 
J. C. and Stuart, AJ.C.) Abdul Gafur v. Shiam 
SUNDAR Das. n I. C. 803 : 16 0. C. 76- 


C. P. CODE (V OF 1908), 8. lOO—Defeotive Judg¬ 
ment. 

Defamation. 

-'—8, 100—Defamation—Suit for damages 

—Question tf writing is defamatory of plaintiff— 
Quantum of damages —Bona fides and fair com¬ 
ment —J3rt£5//on5 cf fact—Appeal, second — Inter¬ 
ference by High Court, 

The question whether a writing is defamatory 
of the plaintiff, the questions of fair comment, 
justification, bona fides and the quantum of da¬ 
mages awardable to the plaintiff in an action for 
libel, are all questions of fact on which the High 
Court in sec'^nd appeal, is bound by the findings 
of the Lower Appellate Court. (Sadasiva Iyer 
and Spencer, 77.) Naganatha Sastri v. Subra- 
mania Iyer. 32 M. L, J. 392: 5 L. W. 698: 

40 I. C. 126: 21 M, L. T. 324. 

Defective Judgment. 

-S, 100— Defective judgment — Appellate 

judge, duty of to arrive at clear findings. 

It is the duty of the judge in his judgment 
when sitting as the final court of fact to state 
clearly what bis findings are, and the High Court 
siting in second appeal cannot deduce from casual 
statements in the Judgment findings of fact which 
^re not clearly expressed. [Newbould and Panlon, 
77.) JoGENDRA Kishore Roy v. Sheikh Aktar. 

67 I.C, 998: 1923 Cal. 278. 

-g, 100— Defective judgment — Finding of 

fact—Not clear. 

It is the duty of lower Courts on appeal to 
come to clear findings on facts as they are final 
and the High Court cannot go behind them. 
[Chauduri and Cuming^ 77.) Haripada Mu- 
KERJE V, Radha Bullae Pal, 63 I, C, 1007: 

23 C. W. N. 1048, 

——S. 100— Defective judgment — Meaning^ 
uncertain—Setting aside, 

A judgment can be set aside on the ground of 
the uncertainty of the meaning thereof, (Jenkins, 
C. J. and- Mookerji, 7.) Devendka Nath v, 
Amanda Hadi. 25 I, C, 576:19 C. L, J. 546. 

•-S, 100—Defective judgment—Finding of 

fact based only on local investigation is not 
sustainable, 

rbe Judgment of a lower appellate court based 
entirely on a local investigaUon conducted by the 
Judge of the Court of first instance cannot he 
sustained in second appeal. 52 I. C, 241 and 39 
Mad. 501 Foil, ( Martincau, 7.) Ralla v^ Har 
NAN Singh. (1928) Lab, 208 (1). 

-8. 100 and 0. 41, B. 31— Defective judg¬ 
ment—Finding of fact—Omission to record rea¬ 
sons for findings—Power of High Court, 

Even if the judgment of the Appellate Court 
was meagre and not in conformity with the rule, 
unless a substantial error affecting the merits of 
the case is shown, H^h Court will not interfere. 
(Spencer and Krishnan, 77.) Mygupala Gan- 
GANNA V. Venkata Vijaya Gofalaraju. 

20 M. L. T, 520 : 31 U. L. J. 870: 

38 I. C. 26 : (1917) M. W. N. 143, 

-8, 100—Defective judgment. 

* Where a judgment is of a most unsatisfactory 
and perfunctory character, the finding of fact 
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C.'P. CODE (V OF 1908), S, 100—Defective Judg- 

ment. 

contained in it can be challenged in second ap¬ 
peal. [Coutts and Das, JJ,) GiRiZA Prasad v. 
Jugal Kishore. 70 I. C. 853 :1922 P. 503. 

-S, lOO^Defective judgment—Finding of 

fact—Unsatisfactory. 

It should be clearly established that a suit is 
barred by time and a finding that “ on a consider¬ 
ation of all the circumstances of the case that 
the suit is barred by limitation is defective and 
Unsatisfactory. (Chapman and Atkinson^ JJ.) Ram 
Pertap Lal V, Kesho' Prasad Singh. 

41 I, C. 385 : 2 Pat. L. W. 12. 

Discretion. 

-S. 100— Discretion—Misapprehension of 

fact by Lower Court. 

An appellant can urge in second appeal that the 
Lower Appellate Court has improperly held that 
no sufficient cause existed for delay in filing the 
appeal when it is found that it had misapprehen¬ 
ded the facts. {Karamat Hussain and Chamier, 
JJ,) BalmUNKund V. Kundan Lal. 

13 I. C. 943 : 9 A. L. J. 15. 

- -s. 100— Discretion — Interference by 

High Court. 

Where two Courts fully acquainted with the 
case and before whom the evidence could be, but 
was not given, exercise a discretion the High 
Court will not interfere with the exercise of such 
discretion. '(Fletcher and Cuming, JJ.) Soroop 
Manual v. Aiyan Rai Kowra. 54 I. C. 731. 

—-S. 100— Discretion—Order for instal- 
ments> 

Whether in directing the payment of the decretal 
amount by instalments the Court below has exer¬ 
cised a judicial discretion or not is a question 
which cannot be raised in second appeal, (Cas- 
persz and Sharft^ddin, JJ ) Bidha Sekhar 
Banerjee V. Mahtabuddin. 111. C. 736: 

15 C. W. N. 1083. 

-i-S. 100— Discretion—Future Interest. 

A question of the award of future interest is* 
discretionary with the Court and is not a pure 
question of law, (Motisagar, J.) Agha Mahom¬ 
ed Aslam V. Jodh Singh, 1923 Lah. 613 (2). 

-^S. Discretion—Second Appeal—No 

interference in. 

Unless a very strong case is made out a court 
of second appeal will not interfere with the dis¬ 
cretion of the court below in passing a decree for 
money payable in instalments, especially where a 
large portion of the amount decreed consists of 
interest. 15 C. W. N. 1088 Ref. (Abdul Raoof 
and Martineauy JJ.) Bhup Chand v, Ude Ram. 

66 1. C. 147 : 1922 Lah. 356. 

-S. 100— Discretion—Adj ournnient—Value 

of affidavit. 

Where the lower Courts take up a big suit at 
5-30 P. M. and finding that defendant's vakil was 
not prepared to cross-examine the plaintiff’s wit¬ 
ness, gives a decree for the plaintiff, the High 
Court would not interfere in second appeal if no 
affidavit explaining the facts and showing how he 
was prejudiced, is filed by the defendant before 


C P. CODE (V OF 1908), S. 100—Grounds. 

the Lower Appellate Court. (Coutts Trotter and 
Seshagiri Iyer, JJ,) Muruga Pillai v. Krishna- 
MOORTHY Chetty. 34 I. C. 547 : 3 L. W* 368. 

-S. 100— Discretion — Interference, 

Where the Lower Court exercised their dis¬ 
cretion in granting the plaintiff a declaration 
somewhat different from that asked for in the 
plaint without formal amendment to that effect 
of the plaint, the Court of second appeal should 
no interfere with the discretion of the Lower 
Courts in the absence of good reasons. (Piggott 
J. C.) Muhmmad Sarfaraz Begam V , Munna. 

17 I c,316. 

-S. lOO^Discretion. 

Where it is found that the conclusions of fact 
at which a Court arrived, and which formed the 
basis of its decision, were not such as could pos¬ 
sibly support that decision, then the Court’s dis¬ 
cretion to extend the limitation for an appeal uuder 
S. 5, Lim. Act has not been exercised in a legal 
manner and the High Court is entitled to reverse 
the decision arrived at. (Miller. C, J. and Roe, 
J.) Jahar Mal V. Pritichand. 52 L C. 225 : 

4 Fat. L. J. 381, 

Dispossession. 

- S. mtJ—Dispossession—Finding of fact. 

Where the lower Appellate Court finds on the 
facts that there has been no dispossession, the 
High Court in second appeal would not interfere 
with that finding. (Jenkins, C. J* and MookerjeC, 
J.) Rudra Narain Maity V. Natabar Jana. 

41 Cal. 52 ; l8 C. L. J. 89 ; 21 I. G. 431 : 

18 C. W. N, 353. 

Exclusion of Evidence. 

-S. 100 —Exclusion of evidence—Objection 

to second appeal. 

Where evidence is excluded by an original 
Court and such exclusion is not objected to in the 
first Appellate Court such objection cannot be 
allowed in second appeal. (Sharfuddin and Coxe, 
JJ.) Mohim Chandra Bastek v, Rup Manjari 
Dasi. 16 I.‘C. 213. 

-S. 100—Eatc/wsiow of evidence — Finding 

of fact — Suspicion—Not a valid ground. 

Where a District Judge considers the evidence 
in support of a will with strpng pre-possession 
against authenticity based on what he considers 
to be suspicious circumstances connected with 
its appearance and the tenor of its contents and 
rejects that evidence mainly on pre conceived 
ideas regarding the general credibility of witness¬ 
es of a certain class, the method of the District 
Judge in the case is clearly wrong (Sankaran 
Nair and Abdur Rahim, JJ.) Ramaswami Chet¬ 
ty V, Karuthalachi, 11 U. L T. 36 : 

12 X. C. 751: (1911) 2 M. W. N. 405. 

Grounds. 

—S. lOd ^Grounds—Reference to the Ori* 
ginal Court's decision. 

On a second appeal the decision of the Lower 
Appellate Court is the Only one to be referred in 
the gtounds of appeal and not the decision of the 
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G. P. CODS (V OP 1908), S. 100—Implied obligation. 
Original Court. (Fox, C. J. and Hartnoll, J ) 

SUBRAMANIAM PiLLAI V. GOVINDASAMY PlLLAI. 

6 Bur. L. T, 180 : 21 1. C 232 . 

7 L. B. K. 39. 


C. F. CODE (V OP 1908), S. 100—Misreading of 
evidence. 

and can be examined in second appeal. [Broad- 
way, 7.) Anokh Singh v. Sapuran Singh. 

1923 Lah 660. 


Implied Obligation. 
S. 100 —Implied obligation 


Question of 


fact* 

The question of an implied obligation under 
S. 70 of the Contract Act is a question of fact, 
(Batchelor and Shah^ //.) Tangya Falla v. 
Trimbak Daga. 40 Bom. 646 : 36 I, C. 794 : 

13 Bom L. B, 700, 


Jurisdiction, 

S. 100— Jurisdiction—Maintainability of 
second^appeal—Order not appealable^ 

A second appeal lies in a case in which an ap¬ 
pellate Court wrongly admits an appeal against a 
nOD-appealable order and passes a decree therein, 
and in such second appeal an objection to main¬ 
tainability of the appeal in the lower Court can 
be raised for the first time. [Kanhaiya, Lai, J.) 

Bhagwan Das v. Mahomed Bang, 

75 I. C. 1053 : 

4 L. B. A. (Civ.) 447 : 1924 All. 183 (2j. 


' ■ 8. 100— Jurisdiction—Decree of lower 

Appellate Court without jurisdiction. 

When the Judge of the lower Court passes a 
decree without jurisdiction a second appeal lies 
to the High Court against such decree. (Huda 
and Panton, JJ.) Aduram Haldar z/, Nakules- 
WAR Rai. 49 I, C, 137 : 29 C. L. J. 48. 


I S. IQO—Jurisdiction—Second appeal. 

Where a decree has been made by the Appellate 
Court without jurisdiction an appeal lies against 
it precisely in the same way as if it had been 
made with jurisdiction. (Mookerjee and Beach- 

croft, JJ>) Bandiram Mukerjee V. Poorna 
Chandra Roy. 45 Cal. 926 : 43 I. C 758 : 

27 c, L, J. 115. 


---100— Legal necessity. 

Finding as to legal necessity cannot be ques¬ 
tioned in second appeal. [Motisagar, /.) Balbir 
Singh v. Gobind. 1923 Lah. 532. 

- S. 100— Legal necessity — Question of law 

or fact — Custom — Alicnaiion. 

Question of necessity for an alienation may be 
one of fact or of law, and when the point raised 
is whether the Court below has infringed rules 
and maxims laid down by the High Court and 
has decided on wrong principles as to the quan¬ 
tum of proof of necessity required, then the ques¬ 
tion is one of law. (Campbell, J.) Prem Das v. 
Sarualand. 1923 Lah. 41. 

-S, 100— Legal necessity* 

The finding of the Lower Appellate Court with 
respect to the alienation not for the benefit of the 
family .cannot be contested in second appeal. (Lc 
Rossignol and Wilberforce, JJ ) Monshi LaLz/, 
SoHAN Lal. 66 X. C. 881: 3 Lah. L. J, 137. 

- S. 100— Legal necessity—Alienation — 

Evidence—Finding of fact. 

A finding of lact not based on evidence or pro¬ 
ceeding On a wrong principle is open to question 
in second appeal. In deciding the question 
of legal necessity the Court should take into con¬ 
sideration all the circumstances of the alienor. 
[Chevis, J.) Gangaram v. Deva Singh. 

38 P. L. B. 1918; 47 I. C. 39: 92 P. W, B. 1918, 

-S. lOO—Legal necessity. 

An appellate Court will not interfere with a 
concurrent finding of the two lower Courts as to 
the legal necessity for a sale. (Shah Din, J,) 
Shib Ram V. Hamir Singh. 1 P. L. B. 1915: 

27 I. C. 645: 234 F. W. B. 1915. 


. ■ ■ * ' . S. 100— Jurisdiction. 

The question of jurisdiction can be for the first 
time agitated in Second Appeal, (Broadway and 
Jafar AH, JJ ) Ram KisHan v, Ranshan. 

1923 Lah. 551. 

Legal Necessity. 

- S, 100 —Legal necessity—Alienation by 

Hindu widow — Necessity^ 

Ordinarily the court of second appeal should 
not go into a finding regarding necessity for an 
alienation by a Hindu widow, and determine 
whether or not there is sufficient evidence sup¬ 
porting the finding, (Stuart and Sulaiman, JJ.) 
Udai Bhan Singh v. Gajendra Singh. 

L. B. 3 A. 376. 70 I. C. 815: 1923 All. 28. 

■ ■ —s. 100 — Legal necessity—Finding as fo, 
is one of facts. 

The finding as to the existence of necessity is 
clearly a finding of fact and cannot be impugned 
in second appeal. (Moti Sagar, J.) Daljit Singh 
v> Hari Chand. 1323 Lah. 669. 


Legitimacy. 

-S. 100— Legitimacy—Finding of fact. 

Question of legitimacy cannot be gone into in 
second appeal, it being a question of Jact. (Broad¬ 
way and Dundas, JJ.) Gurdit Singh v. Sundab. 

2 Lah. L. J, 505. 

Misjoinder. 

-S , 100— Misjoinder, 

A finding of fact on a question of misjoinder 
arrived at on evidence cannot be disturbed in 
second appeal. (Tyabji and Phillips, JJ.) Uppara 
Hanumanthu V. Peddapalle Samacharlu. 

33 I. C. 188: (1916) 1 M. W, N. 9. 

Misreading of Evidence. 

—S. 100 —Misreading of evidence. 

The misapprehension by the lower appellate 
Court of evidence on a point is no ground for 
a Second appeal. (Coxe and Chatterjte, JJ.) Behar 
Bukhtiarpore Light Railway Company, Ltd. 
V. Jahndog Mahton, 21 I. C. 393. 


-S. 100—Legal Necessity—Finding as to. 

Where the lower appellate Court has decided 
the question as to the existence of necessity on 
entirely wrong principles his finding is vitiated 


-S. 100 —Misreading of evidence — Ques¬ 
tion of law. 

Where the lower Appellate Court errs in re¬ 
gard to the most important part of the evidence- 
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C.P, C0DE{V OF 1908), S. 100—Mixed question 
cf fact and law. 


bearing upon a question and approaches the con¬ 
sideration of that evidence from a wrong stand¬ 
point, it commits an error of law, and the High 
Court could interfere in second appeal. (Chatter- 
jee and Richardson, JJ.) AkHoy Kumari Debi 
Kan^\i LaL Kundu, 161 C. 618 : 

17 C. W, N. 224. 

- -S. Ida—Misreading of evidence. 

Where the lower appellate Court comes to an 
erroneous decision owing to a misreading of the 
reveaue records, the High Court has power to in¬ 
terfere in second appeal. (Wilberforce, J.) 
Malik Kh\n v, Nawab. 4 Lah. L. J. 307. 

—-S, 100— Misreading of evidence. 

Where the judgment of the Lower Court is 
based on misconception of the evidence and con¬ 
tains several mistakes, the High Court in second 
appeal will go into the evidence and come to a 
finding on the question in dispute. (Johnstone, 
C. J.) Nihala V. Ruha, 42 I. C. 272 : 

92 P, L. R. 1917. 

-S. 100— Misreading of evidence,. 

Where a finding of fact is arrived at as a re¬ 
sult of a complete misreading of a document a 
second appeal is competent. 36 I. C. 199, appr. 
(Broadway i I.) Channa Ram v Kalu. 

42 I. C. 218 : 73 P. R. 1917. 


(Ryves and Piggot, JJ,) Abdul Rahim Khan v. 
AHMED Khan. 36 All. 231 ; 25 .1. C. 162 : 

12 A. L. J. 303. 


-S. 100 —Mixed question of law and fact 

—Question not to be allowed, if involves re¬ 
man d. 


A question which necessitates a remand and 
the taking of evidence, if not raised in the Courts 
below, cannot be raised for the first time in se¬ 
cond appeal. The High court will not entertain 
an objection raised for the first time in second 
appeal to the jurisdiction of the Sub-Registrar in 
whose jurisdiction a certain lease deed had 
been regisiered on the ground that a fictitious 
plot of land had been entered in the lease to give 
him jurisdiction. (iV. R. Chatter jee and Panton, 
JJ,) Kalu v, Hamijuddi Howladar. 

A1 T n fiAO 


-s, lOo—Mixed question of law and fact 

— Tenancy, nature of. 

A decision on a question of the nature of the 
tenancy, viz., whether it is a permanent one or a 
tenancy at will is a mixed question of law and 
fact and can be decided in second appeal, 44 Cal. 
119 and 8. C W N 755 followed. {Broadway and 
Abdul Ouad^r, 77.) Lala Moti Sagar v, Dhanna 
Mal, 72 I. C. 177 : 

29 P. W. R. 1922 : 1922 Lah, 329. 


--s. 100 —Misreading of evidence. 

When the lower appellate Court goes astray 
though misreading of the records on vital mat¬ 
ters a second appeal is allowed. (Johnstone, J), 
Muhammad Nawa2: v. Ghulam Haider. 

250 P. W. R. 1915.29 I. C. 167: 

75 P. L, R. 1915, 

- —-S. 100—Misreading of evidence — Find¬ 
ing of fact—Document not stcpporting finding 

—Remand. . ^ t • 

Where the finding of a Subordinate Court is 

based on documentary and oral evidence and 
the High Court on second appeal finds that the 
documentary evidence does not support the con¬ 
clusion, it will remand the case for a fresh find¬ 
ing. (Sundara Aiyar and Ayling, JJ.) Ettak- 
kamana Manholi Govindan V. Amaya Manga- 
lath PUTHIA, 16 I. C. 103: (1912) M. W, N. 821. 


--S. 100—Misreading of evidence—Inter¬ 
ference by High Court, 

The High Court will interfere in second ap¬ 
peal with the finding of a lower Appellate Court, 
if it finds that it has misread and misinterpreted 
certain documentary evidence and based its find¬ 
ing on no evidence at all (Evans, J. C.) Indar 
Dawan Singh v. Deputy Commissioner Fai- 

ZABAD. 


-S. 100— Mixed question of law dnd fact 

—Execution sale—What passes under. 

In an execution sale what the Court intended 
to sell and what the purchaser understood, he 
bought, is a mixed question of law aud fact. How 
the parties themselves viewed it at the time is of 
much greater value than evidence procurable 
some 20 years after the transaction^ In determin*^ 
ing what the Court indended to sell the s»ate of 
the law at the time of the sale is not conclusive. 
(White. C. J. and Phillips, J.) Alagaraya GoUN- 
i dak V, Minakshi Naidu, 37 Mad; 22: 

24 M.L.J. 652 : 10 M.L.T. 298: 12 I C. 889: 

(1911) 2 M. W. N. 328. 

-S. 100—Mixed question of law and fac^ 

—Implied contract ,— 

Implied contract may be a question of fact or 
law according to the circumstances. It may he a 
question of fact when it is used in the sense of an 

agreement based on oner and accceptance. It 

may be a question of law when the question de* 
pends on inference to be drawn from admitted 
facts. It may be also a contract implied by law 
or rather is imposed upon the parties by law, (19 
C. 253, 19 M. 485, Foil. 17 M. 43, 18 M. 216, 2 M. 
L. J. 292, Con.) (Boudam and Sankaran Hair, 
JJ,) Nagu Chetti V, Bhaskara Setupatt. 

(1911) 1 M, W. N. 6: 91, C. 41: 9 M.L.T, 191. 


> ■ iiS. 100— Misreadh^g of evidence. 

Misreading of the documentary evidence is not 
a question of law which justifies a second appeal- 
(Das, /.) Mahabir Mibser v, Mt. Asokuer. 

671. C. 435: 1923 P. 164- 

Mixed question of taw and fact. 

—-—-S. 100—Mixed question of law and fact 

—Second appeal. 

A finding as to a mixed question of law and 
fact can be interfered with in second appeal. 


--S. 100—Mixed question of fact and law-- 

Duly of Court-Conclusion on facts found. 

In second appeal, the court can le|gaUy decide^ 
mixed questions of fact and law, but it is undesira* 
ble to dispose of the question in the absence of 
findings of fact by the lower appellate Court. 
Whether a right conclusion has been drawn on 
the facts found can be gone into in second appeal, 
(Batten, J. C.) Pomdusa v, Bahenabai. i.; 

69 I. G. 193; 1923 Nag. 124, 
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C. P. COPS (V OF 1908), S. 100—Mixed question of 
fact and law. 


* S. 100— Mixed question of fact and law 

— Priority—Oral and registered sale. 

A nrxed question of law and fact cannot be 
allowed to be raised for the first time in second 
appeal; a question relating to a content between a 
verbal sale and a registered sale-deed is a mixed 
question of fact and law. (Robinson^ J.) Abdul 
Sattar r. Maung Le MaUng. 22 I. C fc02. 


Nature cf Tenancy. 

--^—S. \W—Nature of tenancy—Mistake as 

to area. 

A finding as to the status of a tenant is a finding 
of fact and should not be interfered with in second 
appeal except on the ground of some clear error of 
law. A mistake as to area is not a mistake of law. 
(Richardson and Walmsley. JJ.) Darpa Narain 
Sarkar V. Girish Chandra. 46 I. C. 351. 


-S. 100— Naturt of tenancy. 

The decision of the question whether a 
certain ‘joti’ (tenancy) is a tenure or a 
raiyati holding is a question of fact while the 
question whether a tenure is a permanent tenure 
is not merely one of fact, If it depends to a large 
extent on the construction of the kabuliats execu¬ 
ted from lime to time by the tenant or his prede 
cessor. (Richardson and Walmsley^]],) Prodyot 
Kumar Tagore v. Krishna Monia Dasya, 

401. C. 613: 21 C. W. N. 809. 


—— S. Nature of tenancy—Deiermina 

Hon ofy on certain facts—Mixed question. 

The question whether a tenancy is one at will 
or of permanent nature on ceriain given facts is 
mixed question of law and fact. (Sanderson, ^. J. 
and Mookerjee^ J.) Surendranath v, Dwarka 
Nath. 44 Cal 119: 24 C. L. J. 360: 35 I. C. 60*^: 

21 C. W. N 530. 


-S. 100— Nature of tenancy—Question of 

law. 

The nature of a tenancy is a question of law 
when it turns on the construction of some written 
instrument. The question whether a tenancy is a 
tenancy at-will or a yearly tenancy may be a ques¬ 
tion of law but it does not mean, that the whole 
question is open in second appeal on the merits. It 
means that it is open to a party to show that one or 
other of the terms have been wrongly applied to 
the facts found. A question of law arises where 
the finding of a Court is not based on anv eviden¬ 
ce capable of supporting it or where the evidence 
is all the other way pointing irresistably to another 
or opposite conclusion. (Richardson and New- 
bould, JJ.) Durga Nath v, Rajendra Nath. 

20 I, C. 363: 17 C W. N. 1073. 


S, IW—Nature of tenancy—Presump¬ 
tion as to tenancy—Mixed question of law and 
fact^ 

Where certain facts concerning a tenancy go to 
prove that the tenancy was in nature of perma¬ 
nent one. Held, that the question was one of mixed 
law and fact, one of law so far as the infer¬ 
ence from the facts concerned and of fact (with 
which the High Court will not interfere) so far as 
the length of the tenancy, fixity of rent and other 
matters. {Mookerjee aud Carnduff, JJ.) Mono- 
ram Sheikh Chaprasy v. Tela Muddin Khan. 

15 C. L. J. 220: IS I. C. 606: 16 C. W. N. 667. 


C. P. CODE (V OF 1908), S. 100—New plea. 

-S. 100 —Nature of fenanoy—Question of 

law—Determination of lease. 

The question whether a legal right, such as 
the right of tenant in the land, has determined is 
a question of law and not of fact and is open to 
revision in second appeal. (Stuart, A. J. C.) 
Habibullah Shah v, Surji. 16 I. C. 867: 

16 0 C. 296. 

-S. 100 —Nature of tenancy—Question of 

law. 

Question of status of tenant is a question of law. 
(Mullick, J.) Bidya Nath v, Khikhinda K^er. 

35 I. C. 644: 1 Pat. L J. 167. 

Negligence, 

- S, 100—Negligence—Mixed question of 

law and fact—Whether can he reviewed in second 
appeal. 

The lower appellate court has found that there 
was gross negligence on the part of a Lambardar 
which involves a question of mixed fact and law 
and is open to review in second appeal, (Lindsay 
and Kanhaiya Lai, JJ.) Asad Ali v. Faiyaz All 

70 I. C, 691: 1922 All. 421. 

—-S, 100— Negligence —Lambardar— Agfa 

Tenancy Act, (1901)* S. 164. 

The question whether the acts or omissions of 
of the Lambardar amount to negligence or miscon¬ 
duct, is one of law and the high Court is not 
bound by a finding on that question in Second 
Appeal. (Ryves andGokul Prasad, JJ,) Chabrajsi 
KUar V. Ganga Singh. 43 All. 29: 18 A L. J. 863: 

60 I. C 643: 2 U. P. L. R. All. 272. 

—— —S. 100— Negligence—Finding of fact 
The question of negligence is very largely a 
question of fact. [Richardson and Suhrawardy, 
JJ.) Syed Sadag Reza V, Khoshmohini Dasl 

711. C. 346: 1922 Cal. 317. 

' ' ■■—S. 100—Negligence—Question of law. 

If the contention is that there is no evidence of 
negligence, the question is one of law; on the 
other hand the question, whether the evidence is 
sufficient to jus*^ify the inference of negligence is 
one of fact (1877) 3 A. C. 193, Foil. (Mookerjee 
and Richardson, JJ ) Akhil Chandra Shah v. 
India General Navigation and Railway Com¬ 
pany. Ltd. 29 I. C. 260: 21 C. L. J. 566. 

-S. 100—Negligence—Question of law. 

The question wheiher there is any evidence at 
all to go to the jury on a case of negligence is a 
question of law. The question whether the evi¬ 
dence let in is sufficient to constitute wilful neg¬ 
ligence is a question of fact with which the 
High Court will not interfere in second appeal 

(Roe and Imam. JJ.) East Indian Railway Co. 

Ltd. V. JAGO Ram, 

4 Pat. L. W. 369: 45 I. C. 197; 1918 Pat. 178. 

New Plea. 

-S, 100 —New plea—Point going to the 

root of the whole case cannot be taking. 

The High Court may be justified in an excep¬ 
tional case, in permitting a point of law to be 
tale I in second appeal which goes to the root of 
the merits of the‘- whole case, (Stuart, J.) Ram 
Gajadeer V. Mt, Sartani. 711. C. 381 : 

1923 A. 843[ 
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C. P. CODE (V OF 1908), S. 100—New plea. 

-S, 100— New plea—Point of law — Limi¬ 
tation—When allowed to be raised, 

A point of law which does not require any que¬ 
stions of fact to be determined but can be deci¬ 
ded on the record as it stands may be allowed to 
be raised in second appeal for the first time. 21 
A. 446 foil: 42 C. 72 dist. {Gokul Prasad^ /.) Bhik- 
HARi Singh v, Jokkan. 

4 U. F. L. K. A. 104 ; 66 I. C. 856 : 

1922 All. 124. 

-S. lOO—New Plea—Objection in Trial 

Court—Not urged in First Appeal. 

An objection which is taken in the Trial Court 
but is not urged in the Lower Appellate Court ' 
cannot be raised in Second Appeal. (Raflque and 
Stuart, JJ,) Shiam Sarup v . Nand Ram. 

43 All. 555 . 63 I. C. 366 : 

19 A. L. J. 511. 

-S. 100 —New plea—Reopening of the 

whole case. 

Where the plff. has relied on a custom he can¬ 
not be allowed to change his position in Second 
Appeal, and take bis stand on a point which 
would reopen the whole case. (Tudball and 
Raflque, JJ ) Mukhlal Rai v. Hiranand Singh. 

19 A. I. J. 442 : 62 I. C. 884 : 

3 U. P. L. R. (All.) 81. 

——-S. 100— plea — Jurisdiction. 

A question of jurisdiction is one of pure law 
though not raised in the lower Court and can be 
entertained and adjudicated upon in second 
appeal, (Tudball and Sulaiman^ JJ,) Daul atia v. 
Hargoind. 18 A. L. J 923 : 57 I. C. 206 : 

48 All, 18 : 2 U. P. L, R. (A). 289. 

-5. 100— New plea — New point of law 

when entertained. 

Though questions of limitation being questions 
of law are not excluded from being heard in 
Second Appeal when they have not been raised in 
the lower Court, it has always been maintained 
that where a question of law depends on a fin* 
ding of fact on evidence and that evidence 
has not been led in the Trial Court, then the 
High Court in second appeal will not deal with 
the question of law. (Macleod, C. J, and Crump, 
J.) Digambar V, Lahyadeo. 25 Bom. L. R. ^5: 

72 1. C. 226 : 1923 Bom. 254. 

-S. 100— New plea — Fresh evidence re~ 

quired — Practice, 

A point of law which cannot be decided with¬ 
out further evidence should not be allowed to be 
raised in second appeal. 24 Bom. 260 loll. (Pratt 
and Fawcett, JJ,) Doddava v, Yellawa. 

70 I. C. 417 : 1922 Bom, 233. 

' - S. 100— New Plea — Limitation^ 

Per Macleod, J. —There may be cases where 
admission on the pleadings clearly shows that the 
plff'.s claim is excluded but it is very rarely that 
such admissions appear and in such cases the 
plea of limitation on the ground of adverse 
possession can be raised in second appeal. 
(Beaman and Macleod, JJ.) Pirsab Kasamsah 
Itagi V. Gbnappa Basappa Kadigi. 

38 Bom. 227 : 24 I. C. 716 : 16 Bom. L. R. Ill, 


C. F. CODE (V OF 1908), S. 100—New plea. 

- S. 100 —New plea—Question involving 

consideration of evidence. 

Where a point of fact was not raised in the 
courts below nor had any issue been framed with 
reference to it, it cannot be raised for the first 
time On second appeal. (Greaves, J.) Syed 

NAYAJAN ALI V^ MIDNAPORE 2AMINDARI COM¬ 
PANY, 67 I. C. 770 : 1923 Cal. 286. 

- S. 100— New plea — When allowed to be 

raised for the first time in appeal or second 
appeal. 

The court will allow a party to raise a new 
point of law on appeal or second appeal when no 
further investigation of facts is necessary and 
when there is no surprise to the other side. If 
however the new plea raises a question of fact'or 
mixed question of fact and law , the court will 
not allow it to be raised. 36 A, 273 : 10 M. 1 Ref. 
(Mookerjee and Cuming, JJ,) Secretaby of 
State For India v. Upendra Narain Roy. 

36 C. L. J. 336 : 711. C. 849 ; 1923 C. 247. 

- S. XQO—New plea—When can be raised. 

It is not open to the appellant to raise, for the 
first time in second appeal, an issue which would 
depend on facts. (Suhrawardy and Cuming, //,) 
Hriday Nath Mondal v. Tala Bewa. 

65. 1. C. 706. 

- S. IQO—New plea—Question turning on 

new facts. 

An appellant cannot in Second Appeal raise a 
new question turning on facts not investigated by 
the lower Courts. (Sanderson, C. J. and Richard* 
son, J.) Parikshit Mandol V. Chandra Mohan 
Dutta, 62 I. C. 761. 

-S. 100 —New plea—Finding of fact — 

Second Appeal. 

A question of fact, not raised in the Courts be¬ 
low cannot be raised for the first time in Second 
Appeal. (Sanderson, C. J. and Woodrofie^ J,) 
Dinesh Chandra Banerjee v. Romesh Chandra 
Das. 591, C. 316. 

-S, 100 — New plea—When allowed. 

A new point which is not a pure question of law 
cannot for the first time be taken up in second 
appeal. (Teunon and Newbould, JJ.) NiLRATAN 
Mir V. Abdul Gafur Gazi. 

59 I. C. 3:32 C. L. J. Y6. 

- S. 100 —New plea--Questions to he taken 

in second appeal. 

The High Court will not entertain an objection 
which was not raised in the lower Courts and 
which involves a determination ofjquestion of 
fact and thus compels the Court to I remand the 
case to the Lower Court. (Chafterjee and Panton^ 
JJ.) Newajuddin Mandal V. Shashi Kanta 
Acharjee Bahadur. 57 I. C. 888. 

- S. 100 —New plea—Not allowed* 

In a suit for an injunction against certain tenants 
improperly using the land, the tenants after 
having failed to establish their plea of permanent 
tenancy could not in second appeal ask for the 
scope of the suit to be enlarged and a fresh enquiry 
started for the purpose of determining whether 
pecRniary compensation to the plffs. would be 
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C, P. CODE (V OF 1908), 8. 100 -New p!ea. 

Sufficient instead of an injunction, {Chawihuri 
and Walmsley, JJ.) Iswarchandra Saha v. 
Sashinath Uar Chaudhury. 66 C, 961. 

" — -S, 100— New plea — Issue not framed, 

A controversy cannot be raised in second 
appeal for the first time in a matter regarding 
wh ch no issue was framed. {WalmsUy af^d 
Huda.JJ,] Jarip Sardar v. Jogkndra. Njith 
ChaTTERJEE. 24 C. W. N. 53: 

54. I.C. 719 : 31 C. L. J. 78. 

-S. 100— New plea — Interest, 

The question abjut the liability to interest 
under the Interest Act cannot be raised in the 
second appeal for the first time. (Fletcher au'^ 
Panton^ 77,) Chandra Moyi Chaudharani v. 
Gragson. 48 I. C. 465, 

—S, 100— New plea — Involvm^ questions 
of fact. 

A Court of second appeal will not allow a point 
of law to betaken which was not taken in either 
ot the Lower Courts and which involved questions 
of fact, [Woodrojfe and Mooktrjee^ 77.) Jadub 
Chandra Mullik v. Manik Sakkar. 

44 I, C. 91 : 22 C. W. N. 166. 

-S. \W—New plea — Retrial, 

It is not open to the plffs. to ask in second 
appeal for a retrial on an issue of fact which had 
not been raised or considered in the Courts below. 
(Fletcher and Newbot^'d^ JJ.) Halodhar Malo v, 
Kaii Prosonna Basu Roy, 43 I, C, 18 

- 103— pfea-Abatement—NoUssne 

Persons substituted as defendents in place of a 
deceased deiendant cannot raise in second appeal 
a plea of abatement of a suit which had been 
raised in their written statement but as to which 
DO express issue was framed. [Fletcher and 
Richardson, JJ.) Akkiyannessa v. Abdul Gam 
Sadagar, 41 I, C, 1 


C. P, CODE (V OF 1908), S. 100—New plea. 

- S iQQ —SUw plea—Question of notice. 

A question of notice cani.oi be allowed to be 
raised lor the first lime in second appeal. 
\RUhardson and Rcxvbonld^ JJ.) Tara FRasanNA 
Bose v. Nilmoni Khan. 

25 I. G 118 : 41 Cal. 418 

-S. 100— Keio plea —Res judicata— Plea 

raised for the flrat linic 

It is open to Hi^h Court, in second appeal 
(o allow a plea of res judicata to raised even 
ihough it had not been raised in any of the courts 
below or even in the meinorandum oi second 
appeal. 4 A. 69 ; 22 1. C. 12 foil. [Campbell, J.) 
Mir Khan v. Saki'U. 5 Lah. L.J, 16^: 

74 I.C. 577 : 1923 Lah. 560. 

-S. 100— New plea'-’When can he enter¬ 
tained. 

A law point which is parent upon the record 
even if it h^is not been taken at all in either of the 
courts bel )vv could be raised for the first time in 
the second appeal and must be considered. 
(Campbell, 7) Sohan Singh v. Santa Singh, 

1923 Lah. 491. 

■ — S. 100— New plea. 

Where there is no reference to a plea in the 
judgments of the Courts below or in ilie pleadings 
of the parties, the point cannot be allowed to be 
raised in second appeal. A decree ior a sum 
cannot be granted in second appeal, when no 
such relief was asked for in the Courts bcl av. 
[Sfiadi Lai, C. J. and Abdul Qadir, J.) FIRM 
Ram Dyal Sheo Pershad v Firm OnAMANOi 
Lal Narain Das. 1923 Lah- 66. 

-S. 100— pica—Raising for first 

lime. 

A point v^hich was not raised in either of the 
Courts below cannot be entertai ed in the High 
Court. {Broadway and Brasher, JJ,) Chhaju 
Mal V. Kundan Lal. 70 I. C. 838 : 1923 Lah. 63. 


---S. 100 — New plea — Question of law 

raised for Hrst time. 

If a question of law is raised for tlie first time in 
a Court of second appeal upon the construction of 
a document or upon facts either admitted cr found 
beyond controversy the Court should entertain the 
plea. 1*^92 A. C. 473 Ref, [Sanderson^ C. 
J. and Mookerjee, 7.) Nuri Miah v. Ambika 
Singh. 44 Cal. 47 : 34 I. C. 869 : 

20 C. W. N. 1099 : 24 U, L. J. 140, 

--8. 103— New plea—Points raised in. 

The point whether, hi the absence of a written 
and registered document creating a Tight of way 
a suit ior declaration of such a right by grant 
must fail for want of legally sufficient evidence to 
prove the grant can be opened in appeal though 
not taken in Courts below. (Chattcrjec and 
Richardson, JJ,) Sital Chandra v. Allen j. 
Delanney. 84 I, C. 480 : 20 C. W. N. 1158. 


S. 100 —New plea Not to be set up. 

^ 4 _ . _ __ _A L __i.i.- 


In second appeal a party cannot be'permitted Jo 
make a new case involving the investigation of 
facts. (Mookerjee and Beachcroft^ JJ.) Labam 

BARDAR V. CHOYEN Mi^LLlCK. 

29 I. C. 811 : 19 C. W, N. 768 

VOL. 1—88 


-S. 100 — Nciv plea. 

Objections as to maintainability of suit 
if raised lor the first lime in appeal, cannot be 
allowed. {Scott^Sudth and Campbell, JJ.) Nakin- 
jan Singh v Diwan Charan, 3 Lah. 239 : 

68 I. C. ^57 : 1922 Lah. 363. 

-S. 100— New plea — Question of fact — 

Not allowed. 

A pure question of fact unless it is at least in the 
memorandum of second appeal cannet be allow¬ 
ed to be aigued for the first time in second ap¬ 
peal. (Mariinean, 7.) MaUla Basksh v. ]afar 
Ali Khan. 4 Lah L,J. 437. 

-S. 100 — New plea — Mixed question of 

law ana fact~~Noi to be raited for the first Umc 
on second appeal. 

A mixed question cf fact and law cannot be 
raised on second appeal for the first time, [bcott- 
Smith and Dimdas, 77.) Jagga v. Bhag Mal. 

4 Lah. L.J. 432. 

, ■ „ - S. 100— New pUa—When allowed in 

second appeal, 

A point which had been the subject of an issue 
in the trial court and definitely given up cannot 
be Considered again on second appeal. Similarly 
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C. P. CODE (V OF 1908), S. 100—New plea. 

a new point which was not raised in the Court 
below cannot be raised on second appeal. (Sro^'- 
Smith and Harrison^ //.) Sadhu Ram v. Ut- 
TAM Das. 3 Lah. l-J. 516. 

•-S. 100 —New plea. 

The question that the defendants were entitled 
to the shamilat land as natural accretion to the 
proprietary land not having been raised in either 
of the lower Courts cannot be raised in second 
appeal. {Shadi Laly CJ. and Wilbe^force, J ) 
Karam Chand ViR Singh. 3 Lah. L.J. 470. 


C. P. CODE (V OF 1908), S. 100—New plea. 

-S, New plea — Registration^ 

The plea of wa tof -egi'’tration of surety bond 
cannot be entertained on second appeal when 
the point has been raised in the two Courts be¬ 
low. ^Johnstone, /■) Shanker v. Ramkishen. 
53 P.W.K. 1915 : 29 I.C. 271 : 147 P.L.K. 1916. 

- S 100—ATcte? plea—Not to be raised, 

A new plea cannot be raised for the first time 
in second appeal. iScotUSmith^ J.) Nap AIN Das 
V. Musammat Daropti. 2 P.L.R. 1916. 

27 I.C. 673 : 233 P.W.R, 1915. 


-S. ICO— New plea. 

The contention that the parties did not consti¬ 
tute joi»^t Hindu family cannot be raised for the 
first time in second appeal. {Le Rossignol and 
Wilberforcct //.) Munshi Lal v. Sohan Lai.. 

66 I.C. 881 : 3 Lah L.J. 137. 

-S. 100— New plea — Question of law — 

When can be raised—Change of case. 

A pure question of law arising out of the 
findings ol the Couits below and patent on the 
record can be raised for the first time in second 
appeal. 51 I.C. 588, foil. The suit for arrears of 
mair tenance cannot be changed into one for con¬ 
tribution in second appeal. {Broadwayy J.) 
Diwan Chand v> Bishen Das. 67 I C. 919 : 

2 Lah. L.J. 255 

-S. IQO—New plea —Lis pendens. 

If a new plea of Us pendens be allowed to be 
raised in the High Court in the second appeal 
for the first time especially, a remand is neces¬ 
sary for further enquiry. (Scott-Smithy A) Sher 
Singh v. Khem Singh. 2 Lah. L.J. 230. 

-S. 10^—New plea—Question of law, 

A point of law, which is patent upon the re¬ 
cord but which is not raised in the lower Court 
or in the Chief Court, can be given effect to by 
the Chief Court suo motu in second appeal 
(Shadi Laly J.) Allah Din v. Fateh Din. 

31 P.R. 1918 : 54 P.W R. 1918 : 45 I.C 101 : 

27 P.L.R. 1918. 

-S. 100— New plea ^ Custom—Per'ional 

law. 

A plff. basing his right on custom, could not in 
second appeal ask the Court to decide the case 
upon the basis of Mahomedan law. (Rattiean ana 
CheviSy 77.) Tufel Mohammad Shahab Din. 
67 P.R. 1916 : 31 I.C. 85 : 148 P.W.R 1916 

- S. 100— New plea—Not to be set up. 

A point not taken in the lower Courts cannot 
be raised for the first time in sec-nd appeal. The 
parties are bound by the case which arises od 
their pleadings and which has been enquired intc 
by the trial Court, (Shadi Laly 7.) Dyal v Hir* 
DE Ram. 80 P.W.R. 1915 : 

29 I C. 895 : 153 P.L.R. 1915 

--—S. 100--New plea—Not to be raised. 

A plea not raised in cither of the Courts below 
cannot be enteita’ned for the first time in further 
appeal to the Chief Court. (Johnstone and Le 
Rossignoly 77.) Chandra Singh v. Mokand 
Singh. 61 P.W.R. 1916 : 

29 I.C. 761 ; 144 P.L.R. 1916. 


-S. 100 —New plea—Raising for the first 

time. 

A new contention not raised either in the first 
Appellate Court or in the memorandum of 
second appeal cannot be entertained in Second 
appeal. A point not taken in the Court of first 
instance cannot be taken for the first time in ap¬ 
peal. (Shah Diny J.) Ahmad Khan v, Bakhata- 
war. 3 P.L,R. 1915 : 27 I.C. 646 : 

14 F.W.R. 1916. 


--S. 100 —New plea—Not to be entertained. 

Arguments opposed :o the pleadings will not 
be accepted in second appeal. (Kensingtony C,7. 
and Ratiigan, 7.) Krishen Devi v. Shib Saran. 

77 P. R. 1914 : 25 I. C. 697 : 217 P.L.R 1916. 


-S. 100— New plea—Second appeal. 

The Court will not allow a new point to be 
raised in the course of the second appeal. (John¬ 
stone and Shadi Laly 77.) Amir Chand v. Nar- 
siNGH Das. 222 P.L R 1914 : 

24 I.C. 941 : 123 P.W R. 1914. 

-S. 100— New plea—Custom or Maho¬ 
medan law. 

Where the deft, failed to raise a plea in lower 
Court that Mabomedan Law governed them and 
did not also raise the same in the ground of ap¬ 
peal. Heldy it was too late to urge that plea at that 
s age (Rattigan and Shadi Laly 77.) Moham¬ 
mad Umirt;. Nawab Djn. 217 P.L.R. 1914: 

24 I.C. 678 : 127 P.W.R. 1914. 

-S, 100— plea—If can be raised in 

second appeal. 

A point not taken in the pleadings or in the 
grounds of first appeal and not covered by any 
issue found in the case, will not be allowed to be 
raised for ’he first time in second appeal. (Raiti- 
gan and Scott-Smithy 77d Khan Bahadur v. Au 
AKBAR. 256 P. L. R. 1913 • 20 I. C. 22 : 

163 P. W. R, 1913. 

-S. 100-New plea—Point of limitation 

not raised in courts below not to be allowed to 
be raised. 

Points under the Limitation Act not taken in 
the court below should not ordinarily be allowed 
to be raised in the High Court. (SchwabCy C. 7. 
and Wallacey J.) Para Dekkan v, Ameeruddin 
Sahib. 17 L. W. 169 : 72 I. C, 131: 

1923 Had. 806. 

——S. 100—iVeitz plea—Notice to quit. 

The High Couitin second appeal is not bound 
to consider a ground of defence not raised in the 
Court beljw, (Sadasiva Aiyar and Napier^ 77.1 
Venkatappier V Ramaswami. 10 L, W, 187 : 

62 1. C. 617 : (1919) H. W. N. 648. 
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C. P. CODE (V OF 1908), 8. 100-New plea, 

-—S. 100 —New pica-‘Notice to qwt-Want 

of. 

The defendant was not entitled to rely on the 
pl<^a of want of notice in bar of plaintiff>s claim 
in second appeal. 20 M. L. J. 415 ; 9 I. C. 92-1, 
Ref. {Sundara Aiyar, J.) Armugam Pillay, 
Ni re. 16 I. C. 584. 

-S. 100 — New plea — Plea abandoned in 

Courts below riot to bt raided* 

A plea was taken in the first court but it 
appears that it was given up in the first appallate 
court ; now it cannot be entertained in second 
appeal, if it depends upon the decision ot a ques¬ 
tion of fact. {Kotval, A. J. C.) Amolak Sao v. 
Eknath. 66 I. C. 481 : 16 N. L. R. 89. 

-S. 100— New plea—Question of law 

raised for the first t^me, 

A plea in law going to the root of the plaintiff’s 
claim and arising on the facts found and not af¬ 
fected by any facts outside tnose findings can be 
taken for the first time in second appeal. 1 N. L. 
R. 1, Poll. (Stanyon^ A.J,C) Suraj Mal x/. 
Pandhari. 41 I, C. 46 : 13 N. L. R. 98. 

« 

-S. 100— plea. 

In a partition suit, a plea on the ground of 
inconvenience, cannot be urged in second 
Appeal, if rot urged in the lower Courts. 
(Lindsay, J.C,) Taja Mul Hussain tj. Bande 
Raja. 7 0. L. J, 638 : 60 I. C. 433 : 

23 0. C. 281. 


-S. IQ^i—New plea—Point not pressed in 

Courts below. 

A point raised in the memorandum of appeal 
to the Lower Appellate Court but not pressed 
before that Court, cannot be raised in second 
appeal. (Lindsay, J, C ) Sajjad Hussain Khan 
V. Amir jauan. 7 0. L. J. 17 : 

55 I. C. 441 : 2 U. P. L. E. (J. C.) 31. 

- — S 100— Niw plea — Questions of facti 

A new plea involving the determination of 
question of fact cannot be allowed in second 
appeal. (Daniels, A J C.) Jagannath Sing.i 
V, Mata Prasad. 6 0. L. J. 76: 22 0. C 3 : 

60 I C. 190 : 1 U. P. L. R. (J. C.) 30. 


N -S. 100— New plea — Not allowed. 

A finding of fac^ based on admissible evidence 
cannot be attacked in second appeal. Where in 
a redemption suit, the detendant’s plea that the 
mortgagor had transferred theenquity of redemp¬ 
tion 10 tue mortgagee had been found against, it 
is not open to him in second appeal to change his 
ground and plead that there had been a loreclo- 
sure. (Stuart, 7. C.) Jagat Pal Singh v 

Harnam Singh. 3 0. L, J 244 : 

34 I C. 745 : 19 0. C. 166. 


—_S, 100— New plea—Consideration — Pay- 
ment oj^ 

The findings of facts of the lower Appellate 
:3ourt as to execution of a deed and payment of 
sonsideration is conclusive and C'^uld hot be 
questioned in second appeal unless vitiated by 
3ome error of law. A point not taken in the first 
Appellate Court nor in the memorandum of 


C. P. CODE (V OF 1908), S. 100—New plea, 

second appeal cannot be riised, (P/ggu/f, A.J. 
C.) Saved Zahid .\li v. Budh Sen. 

21 I. C. 664. 

-S. 100— New pica — Pica raised but not 

^ried. 

Where a point raised in the written statement 
is not made the subject of an issue and was not 
also brought to the notice of the Appellate Court 
in an aopeal by the plaintiff, the dciendant is 
entitled to raise it in second appeal. iP/ggof/. 7. 
C.) Nandi v. Ba^uar Hussain. 18 I C. 367. 

— -- S. \Q0-~New pica—Not to ho raised. 

New points involving fresh investigation of 

facts cannot be raised in second appeal. (C/za- 
micr, J . C.) Jugal v. Badri. 12 I. C. 321 : 

14 0. C. 332. 

- S, 100~iVe2£^ pica—Qucslion of limita¬ 
tion — Facts, necessary for, not pleaded — Entcr- 
tainability of. 

Issues not raised in the written statements of 
the defendant cannot be entertained in second 
appeal. (Ons and Adami, JJ.) Kh^^l Lal 
Upadhya V. Jugdesh Prasad Singh. 

1 P. 23 : 69 I. C. 185 : 

3 P. L. T. 795 : 1922 P. 398. 

-S. 100— Neiv plea — Sufficiency of tender 

— When can be raised. 

The question of sufficiency or insufficiency of 
the sum tendered cannot be allowed to be raised 
for the first time in second appeal. (Coutts and 
Ross,JJ.) JagSahuxz Ram Sakhi Kuer. 

1 Pat. 350 : (1922) Pat. 58 : 3 Pat. L T. 332 : 

65 1. C. 666 : 1922 P. 167. 

-S. 100— plea-^When allowed. 

An altogether new point should not be allowed 
to be raised for tbe first lime in second appeal in 
High Court, when there is no evidence on the 
record and no finding lo support it, (Dawson- 
Miller, C. 7. and Contis, J.) ChandRa Mohan 
DUTTA V, Sasibala Dasi, 3 Pat. L. T. 623 ; 

4 U. P. L. R. (Pat.) 7 : 65 I. C. 277 : 

(1922) Pat. 39 : 1922 P. 68. 

-S, 100— New plea—Question of law — 

Depending on facts not raised. 

In second appeal a question of law cannot be 
dealt with by the High Court if its determination 
is based upon a question of fact not raised in the 
Courts below. (Miller, C. /. and Roe, J.) Madan- 
mohan Panigrahy 7-, Bandu Barik. 

511. G. 256. 

-S. 100— New plea—Question of limita~ 

lion—Mixed question of law and fact. 

If there is any question of fact to be investiga¬ 
ted requiring a fresh decision upon an issue not 
pressed before the Courts below, the High Court 
will not allow a question of limitation to be 
raised in second appeal. But where on the face 
of the record the question arises it may be raised 
in second appeal. (Roe and Jwala Prasad, JJ.) 
Lachman Singh v- Diljan All 

43 1 C. 955 : 4 Pat. L. W. 136. 

-S. 100— New plea — Question cf law— 

InvcfitigaHon of facts. 

Where a point of law requi'^cs investigation 
into facts that point of law cannot be allowed to 
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C. P. CODE (V OF 1908), S. 100—New plea.i 

be taken for the first time in second appeal, 
{Mjillick, 7.) Basirul Huy Mohammad Ajimud- 
DIN. 43 I. c. 857 : 3 Pat. L. W. 213. 

S \,00- cw plea—Kotice to quit. 

Where the defendant did not raise in the Court i 
of first appeal the point as to whether the notice 
to quit was legal and sufficient, the point could 
not be raised in second appeal. [Chapman anri 
Atkinson, JJ ) Shas Wali Ahmed v. Musst. 
Hussaini Begum. 

2 Pat. L. J. 595 : 42 I. C, 055 : 2 Pat. L. W. 52. 

-S. lOO—A’tftci plea —Question of laio. 

A new point may be raised for the first time 
in second appeal. But it should be purely a 
question of law arising on the findings of the 
Courts below and not affected by facts outside 
those findings. 17 Bom. 303 foil, [Twomey, C, J.) 
Ma Lay v. Tun Shwe. 12 Bur. L. X, 75 : 

51 I. C. 588 : lO L. B, R. 10. 

-— -S.lOO—iVt’o; plea—Mixed question of 

law and fact. 

I'he plea of limitation or estoppel involving 
questions of fact which are not admitted or 
undisputed cannot be taken for the first time in 
appeal, [Crouch and Fawcett, A- 7, Cs.) Bheuu- 

MAL TECKCHAND V, DUHLANOMAL. 

27 I. C. 933 : 8 S. L. R. 272. 
Non* Joinder. 

-S. 100—Non-joinder— when to 

be taken. 

If an objection as to non-joinder of parties is 
not taken ui the first Appellate Court, it cannot 
be laken for the first time in Second Appeal. 
(Sadasiva Aiyar and Napier, 77.) Kandiyal 
Parkum V, Thottoli Kottarathil. 

44 Man. 344 ; 40 M. L. J. 282 : 
(1921) M. W. N. 229 : 02 I. C. 386 : 

14 L. W. 69. 

Ouster. 

- S. lOO — Ouster Excursion from joint 

Hindu family. 

It is not always an easy matter to separate a 
finding of fact from a question of law. It may 
often be open to argument that the materials 
which have been accepted by one Court as esiab- 
lishing a certain conclusion were not in them¬ 
selves sufficient for its support, if their legal 
weight had been properly measured and ascer¬ 
tained. A question of what constitutes exclusion 
from a joint estate may well in many cases be a 
question of law. [Lord Buckn^aster) Shyama- 
NANDA Das V, Ramkanta Das. 

21 C. W. N, 1142 ; 42 I. C. 258 : 
(1917) M. W. N. 642 (P. C.j 

Powers of Court. 

-S. Idd—Powers oj Court —Finding uc- 

cepted by appellant—Appellate Court—If can oo 
behind. 

The Appellate Co’ rthas no power logo behind 

a finding of the Tiial Court, when the appellant 

has accepted it in his groui'id of appeal. The 
carelessness of the appellant’s counsel in drafting 
the grounds makes no difference. [Scoit-Smith, 
J ) Wadhawa Singh v. Sundar Singh. 

59 I, C. 689 ; 21 P. W. R. 1921 . 


C. P. CODE (V OF 1908), S. 100-Presumption. 

--S. 100— Powers of Court to decide issues 

of fact. 

Per Miller, C. 7. :—It is not for High Court, 
sitting in second appeal, even if it thought that 
certain evidence had been improperly rejected by 
the lower court to weigh that evidence as against 
the evidence on ihe other side and ariive at a 
conclusion of fact upon the matter, except in 
cases where on the evidence only one conclusion 
is possible for any court. 

Per Jwala Prasad^ 7.--Where once a seCofld 
appeal has been properly laid, the ordinary rules 
under O. 41 and O. 42, C. P. Code will apply. 
When a finding of fact is set aside and the evi¬ 
dence on the record is sufficient, there is nothing 
to prevent ihe court from going into the evidence 
and determining the case finally under O. 41, 
R. 24. [MiUer, C. 7. and Jwala Prasad, J.) 
Lochan Rai V, Lala Sant Prasad.I 

3 Pat, L, T. 303 ; 65 I. C. 536 : 

1922 P. 417. 

Presumption. 

-S. 100— Presumptions-Finding of fact — 

Su.rmis€s—No evidence. 

A Court cannot draw an inference from matters 
not on record. Where a Court held that interest 
had been paid merely because ihe obligor brought 
a suit on the last day ot limitation, held the 
finding was not sustainable. [Beaman and 
Heaton, 77.1 Lakhichand Chatpabhy Marwadi 
V. Lalchand Gan pat Patil. 

42 Bom. 352 : 45 I. C. 555 ; 20 Bom. L. R. 354, 

-S. 100—Presumption — Rebuttal—Ques- 

tion of fact. 

The question whether the presumption of the 
the correctness of the Record ol Rights has been 
rubuited in a particular case is more a question 
of fact than of law, (Suhrawardy and Cuming, 
77.) Yakub Ali Chowdhuri v. Raj KumaK 
^UTTA. 05 I. C. 627 

-S. 100— Presumption—Finding of 

No evidence. 

A question decided not on the evidence but on 
surmise and ccnjecture is open to questi'<nin 
second appeal. and Walmsley, 77.) 

DHRUPAD CHANDRA KOLEY V. HARINATH SInOHA 

Roy. 

27 C. L. J, 563 ; 45 I, C. 660 : 

22 G. W. N. 820. 

-S. IW—Presumption — Rebuttal — B, T, 

Act, S. 103. 

The question whether the presumption of 
I correctness attaching to an entry in a Record of 
Rights has been rebutted or not is a matter which 
is not open to review in second appeal. (Fletcher 
and Richardson, 77.) Rak Kumar Chacker* 
BUTTY V. BiRENDRA KisHOFE MaNIKYA BaHADUR. 

45 I, C. 66 : 22 C. W. N. 449. 

-S. 100— Presumption—Omission to raise 

in lower Court, 

WJh^re a presumption which a Court ought tO 
raise is fixed by no rule of law, the privilege of 
r rising it entirely rests with the Court of fact and 
the High Court cannot in second appeal interfere 
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C. F. CODE (V OF 1908), 8. lOO—Preflumption. 

with it 13 Mad. 394, Foil. (Oldfield and 
Tyabji, 77.) Nagaraja Pillai Secretary of 
State. 26 I. c. 723 ; 39 Mad. 304. 

-S. 100—Presumptions—Finding of fact 

— No e%>idence but probabilities—Interference by 

High Court* \ 

The High Court cannot interfere on a finding j 
of fact based upon no positive evidence but only j 
on probabilities and circainstances. (Sadasiva \ 
Iyer and Sptneer, 77.) T. M. Kamasawmy Iyer 
V, Ganapathia Pillai. 

24 I. e. 709 : 1 L. W, 100. 

---s. lOO^Presumption—Finding of fact. 

Questions of fact cannot be raised in second 
appeal on the assumption that every piece of 

evidence legilly admissible either raises a pre¬ 
sumption or shifts the burden of proof. ('Sadasiva 
Aiyar and Tyabjiy 77.) Pingale Visvanatha 
RAO t;. CllINNA Kolandai Nainar. 

22 I. c. 369 : 1 L. W. 197. 

-s. 100 —Presumptions — Not based on 

ividence but on conjecture. 

A merely conjectural finding of the lower Ap¬ 
pellate Court that the common ancestor of the 
parties occupied the land in suit is liable to be 
set aside in second appeal. (Martineau^ J.) 
Kishen Lal V. Kanhaya. 

5 Lah. I, J. 106. 

I -3. 100 --Presumption^Finding of fact 
-^Assumptions unwarranted. 

A finding of iact based upon unwarranted 
assumptions and wrong principles is open to 
secind appeal. [Scott-Sniitk and Shadi Lal,JJ.) 

Raghubik Das v. Munshi. 

46 I. C, 511 ; 27 P. W. B. 1918. 

-s. 100 —Presumptions—Surmises. 

Findings of facts based on mere conjecture are 
not judicial findings and cannot be accepted as 
final even in second appeal. (^hah Din, J.) 

Sultan Ahmad v. Pala. 

45 I. C. 800 : 102 P, W, E. 1918. 


C. P. CODE (V OF 1908), S. 100—Procedure. 

- S. 100—Procedure—Error—Findings 

fact—Powers of High Court, 

The High Court will reverse a findint- in 
second appeal if there was substantial error in 
procedure resulting in a finding not secundum 
allegata ct probata and not sustainable in law. 
[Beaman and Hayward, 77.) Pukushottum 
Dajee Mandlik V. Pandurang Chintaman. 

39 Bom. 149 : 28 I. C. 921 : 

17 Bom. L. R. 167. 

- S. \00—Procedure—Finding of fact — 

False case on both sides. 

Where the first Appellate Court finds that the 
case set up by both parties is false the way in 
which the High Court ought to deal with the 
matter in second appeal is to decide the case 
upon the facts found by the lower Appellate 
Court irrespective of the o’^iginal cases respec- 
tevely made by the parlies in their pleadings. 
[Sanderson, CJ. and Chatterjec, J.) Harshankar 

Ojha V, GoURi Shankar. 

45 I. C. 795 : 22 C. W. N. 149. 

- S. \00 —Procedure—Technical error. 

If the Court misconceiving the action as 
based on a mortgage decrees redemption instead 
of specUic performance the decree is wrong only 
technically and should not be interfered with in 
appeal as the parties are in exactly the same 
position as if specific performance would have 
been granted. (Fletcher and Teunoyi, 77.) Dharini- 
dhar Mookerjee V. Rakhal Das Bhattach- 
arjee. 35 I, C- 631. 

- S. 100 — Procedure—Error in—Case 

where iiwstigaiion necessary. 

Tne rejection of a Commissioner’s report with¬ 
out directing further inquiry in a case which 
could not be decided without any investigation is 
a substantial error or defect in the procedure 
provided by the Code, which may possibly have 
produced an error or defect in the decision upon 
the merits. (Sanderson, C. 7. and Mookefjee, 7.) 
Tirtha Basi Sing Roy v. Bepin Krishna Roy. 

34 I. C. 30 : 23 G. L. J 600. 


8. 100 ■ Presumptions—Suspicions. 


A judgment based on mere conjee ure and 
presumptions is liable to be set aside in second 
appeal. (Shadi Lal, 7.) Bhagwan Das v, 

Shamsher Singh. t >io*> 

55 P. W. R. 1918 : 44 I. C 433 : 

33 F. L, R 1918. 

_S. 100— Presumption — Rebuttal. 

it is for the final C^urt of fact to say whether 
the'evidence as furnished by the baiwara proceed¬ 
ings i.| so valuable as to rebut the presumption 
of the correctness of the record of rights, [Das 
and Adami. 77.) Jugdeo Narain v Bulaki 
GopE (1921) 343 : 63 I. C. 226 : 

’ 2P. L. X. 343. 


Procedure. 

^ — -S. 100 —Procedure-Substantial error in. 

Refusal by the Appellate Court in the exercise 
of its discretion to admit additional evidence 
given under O- 41, R- 27, is not a substantial 
defect or error in procedure. (Stanley, C. 7. and 
Baneriu 7.) Durga Prasad v. Jai Na*^ ain. 

33 All. 879 : 9 I. C. 266 : 8 A. L. J. 176. 


-S, UO—Procedure—Defect in—Failure 

to realise true question in controversy. 

Failure on the part of the Lower Appellate 
Court to appreciate the true question in contro¬ 
versy is a defect in procedure and the appeal 
should be reheard. [Mookerjee and Carndurf^ 
77.) Narakh Lal Thagoo Lal. 

13 I. C. 455 : 22 C L. J. 380. 
_S. 100 and 0. 41, R. 11 ~ Procedure—Ex 

parte hearing of appeal—interference on second 
appeal. 

Where the lower appellate court has decided 
an appeal ex parte the High Court has power to 
interfere in second appeal on the ground that the 
lower appellate Court acted irregularily in hear- 
i ng the appeal ex parte. 30 M. 54 Foil; 1 I. C. B29 
dissented [Martineau and Harrison, JJ.) Gulam 
Haidar v. Jiwan. 

3 Lah. 357 : 69 I. C. 499 ; 1922 L. 439. 

-S. \00—Procedure—Error of. 

The failure by an appellate Court to determine 
the critical question between the parties to a suit 
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C. P. CODE (V OF 1908), S. 100—Procedure. 

and to consider the oral evidence adduced on be¬ 
half of the defendant is a substantial error of 
procedure, (Das, J.) Bhikhan Qassab v. Ma^- 

DANALI. 


-s lOO -Procedure—Ert'or of—Disposal 

of case on new point. 

A Judge who disposes of a suit on a point taken 
by himself on appeal wiihout affording the parties 
an opportunit ' of proving what is necessary to 
meet the point cuinmits an error of law, 17 Mad. 
140 Foil. (Mating Kin,J.) Bichay SukUL v. 
Behari Sukll. 43 I , C. 488 : U Bur. I. T- 1- 


_S. 100— Procedure — Error — Decision 

without evidence. 

It is a substantial error or defect in the proce¬ 
dure of a lower Appellxte Cour* if it gives decree 
not based on evidence and the High Court can 
interfere in second appeal. {Fox C. J.) Ma Tha 

V. 9. L. iM. M. Chetty Firm. 

26 I. C. 240 : 7 Bur. L. T. 310. 


Question of Fact. 

-S. 100 —of fact of the High 

Court subject to limits prescribed by S. 100 of the 


C. P. CODE (V OF 1908), S. 100—Question of fact. 

on the Hjgh Court in second appeal. (StV John 
Ed^fe.) Midnapur Zamindari Co, Ltd v Uwa- 
CKARAN Mandal. 37 M. L. J. 199: 

17 A L. J 1004 : (1919) M. W, N. 817 : 
26 M. L. T 489 : 24 C .W. N: 201: 
22 Bom. L. R. 7 : 52 I. C. 497 : 11 B. W. 371 (P. C.) 

FReversing 19 C. W. N. 270 : 26 I. C. 182 : 

20 C. B. J. 11.] 

_s. 100 -Finding of fact— No jurisdiction 

to High Court to interfere—C. P Code (1882), 
S 58^ 

Under S 58^ of the C. P. Code of 1882 (S. 100 
of the C. P. Code, 1908) the High Court is bound 
by the findings of fact of the District Judge (on 
appeal) when he had considered the evidence and 
saw no reason (or differing from the conclusions 
at which the Subordinate Judge (first Court) had 
arrived. The District Judge need not give in¬ 
dependent reasons for the finding to be one ot 
fact. iLord Parker) Ramachandra Bhamij 
Deo V Secretary of State. 43 Cal. lHi4: 

43 I. A 172 : 20 M. L. T. 235 : 20 C. W. N. 1245 : 

(1916) 2 M.W.N. 176 ; 4 L.W. 251 : 
14 A.L.J. 1009: 18 Bom. L.R 838 : 24 CL.J, 296: 

37 I. C. 223 : 31 M, L. J. 745 (P. C.). 


$ 


C. P. Code. . 

The right ot appeal to the High Court under 

S. 109-A of tne H.T. Act is subject to S. 524 of the 

C. P. Code of lS:i2 and can only be exercised 

upon the grounds therein mentioned. The High 

Court has therefore no jurisdiction under the 

sub-section to set aside the decree of the Dt. 

Judge upon the ground that he had applied tlie 

wrong standard ot measurement to land ot which 

the rent was in question. (Lord Huckmaster.) 

Nafar Chandra Pal v> Shukur. 46 Cal 189 : 

23 C. W. N. 345 : 9 L. W. 652 : 
61 I. C. 760 : 45 I. A. 188 (P. C.). 

_ SFIOO—Finding of ^act—No evidence 

—Reversal of finding on second appeal. 

Where on second appeal the High Court set 
aside the decree of the lower Appellate Court in 
favour of the plaintiff on the grouud that the evi¬ 
dence taken showed that the true question of fact 
wh.ch had njt been considered and as to which 
no issue had been iramed should be answered in 
favour of the defendant and that there was no 
evidence to support a finding of fraud arrived at 
by the lower Courts. Held, that the High Coint 
had junsdictmn under S. 100, C. P C. to set aside 
the decree and that the decision of the High 
Court on the evidence was correct (\’iscount 
Haldane) Dannisa v Abdul Samad. 

47 Cal. 107 : 46 1. A. 140 : 37 M. L, J. 36 : 
24 C W. N 81 : 21 Bom L K. 920 : 
15 N. L. R. 97: 10 L, W 310: (1919) M. W, N. 605: 

51 I. C. 177 : 17 A. L. J 700 (P. C.). 

% 

---S 100--Finding of fact—Jurisdiction of 

the High Court to interfere with. 

The High Court is not entitled to go behind 
the findings of fact of the District judge which 
did not result from the misconstruction of a do¬ 
cument or the misapplication of law or procedure 
but upon the oral evidence in the case. A finding 
of the Lower Appellate Court that there was no 
fraud or collusion in a revenue sale between the 
purchaser and the defaulter is one of fact binding 


-S. 100-Findings of faeP-No jurisdiction 

to High Court to interfere with — Permanent 

arrangement regarding rent. 

Where the Collector and the District Judge on 
appeal fiuds that a commutation of produce rent 
into cash in a particular year represented a per¬ 
manent arrangement to hold good thereafter as 
between the landlord and tenant. Held that the 
finding was one of fact and as that finding was 
based not merely on the construction of the 
miichilikas executed by the tenants, but on other 
evidence as well, the High Court has no jurisdi> 
tion in second appeal to interfere with the find- 
ing, {Mr. Amer Ali.) Ravi VeeraraghavulU 

V. Bomma Devara Venkata. 

37 Mad. 443 ; 41 I. A 258 : 16 M. L. T. 262; 

(1914) M. W, N. 695 : 1 L. W. 779 : 

27 L. J. 451 : 20 C. L J. 875! 

25 I. C, 303 : 19 C. W. N 97! 

16 Bom. L. B. 853 (P. 0.) 

-S 100— Question of fact. 

Where a lower court upon a review of the en¬ 
tire evidence, arrives at a finding as to the ex¬ 
tent of the proprietary rights of the vendors, uS 
decision being upon a question of lact cannot be 
challenged in second appeal. (Hears, C. T.and 
Piggott, J.) Iqbal Haidar Khan v. Mast FatiMA 
Bibi. 74 I. C. i004 : 45 A. 63 1923 A. 368. 

-8.100— Question of fact —Mistake offi^cL 

Where the finding of the lower appellate court 
is based on a mistake of tact it does not bind the 
High Court on second appeal. (Ryves and Gokul 
Prasad, JJ.) Habibkhan v. Fida HUSA^N KRAN, 

71 I, C. 1017 : L B. 4 A, 188. 

-8. 100 —Question of fact. 

Where the Lower Appellate Court arrived at 
the hnding on relevant evidence and certain ad¬ 
missible registered deeds thac there was a 
partition. Held, that, being a finding of fact was 
conclusive. (Stuart, J.) Syed Mohammed v. 
Manzur Hssan. 69.1 C. 807: 1932 All. 283 (»)• 
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——S. lOO-0MC5/(o« of fact—Erroneous view 
of law —Interjertncc. 

The finding of fact of a lower appellate court 
which proceeds on an e-roneous view of the law, 
and which is inconsistent with the facts recited 
can be interfered with by the High Court, (Eii- 
gottand Walsh, JJ,\ Saral Si\gh 7'*Salik Ram 
Singh. 44 A. 602 : 20 A. L. J. 473 : 

1. R. 3 A. 301 . 67 I. C. 67 :4 U. P. L. R. (A) 93 : 

1922 A.188. 

-S. 100-^w^s/fo// of fact-Buildifig--Movc~ 

able or immoveable property. 

It is a question of fact in each case whether a 
particular house and the building materials ate 
moveable or not and the High Court will not in¬ 
terfere with the findings of the Cou»-t below in 
second appeal. 8 C. 590 Ref. (.A/^nr.s' C. 7. and 
Banerji, 7.1 Jitan Tanboli v Nanko. 

L, R, 3 A, 128 : 1922 AIL 45 

% 

-—S. 100 —Qiicsffort of fact—Finding as to. 

Where in Second Appeal the High Court ac¬ 
cepts the lower Appellate Court’s fntding of fact 
that a gift was made by a Hindu widow for the 
bei efit of the soul of her deceased husband, 
which finding, it holds as binding upon it and 
then holds that no special benefit was to accrue 
to his soul, the two findings are inconsistent and 
the High Court in a Letters Patent Appeal must 
interfere. (Meats, C 7. and Walsh, 7.) Govind 
UpADHYA V. LaKHRANI. 43 All. 515 : 

63 I.C. 221 : 19 A. L, J. 499. 

-S. 100— Question of fact—Interference by 

High Court. 

Findings of fact cannot be interfered with in 
second apoeal, but the High Court will interfere 
when such findings are not borne out by the evi¬ 
dence or are based upon evidence misunderstood. 
(Rafique and Ryves, //.) Matb\R Singh n. 
Ranbaz Singh 19 A.L J. 149: 61 I.C. 65 : 

3 U.P.L.R. (All.) 27. 

-^8. 100—Finding cf fact—FossesHon— 

Reversal of deoree. 

In a suit for declaration of title and retaining 
possession of certain lands, the Lower Appella'e 
Court ioundthat the lands in suit belonged to the 
defts.. and were in their possession for more than 
twelve 5 ears, that the pUintiCfs did not prove 
their possession within the period of limitation 
and iherefore dismissed the suit. Held, that the 
findings of fact arrived at by the Lower Appellate 
Court were binding in second appeal. (Richards. 
CJ. and Rafique, J.) Sheo Pujain Tewari v. 

SoHBAT Tewari. 36 I.C, 427 : 

14 A L.J. 10^6. 

-S. lOO—Finding of fa'-t—Grant by 

Government of grazing land—Question of fact. 

Where the question was whether the grant of 
a certain grazing land was inconsistent with the 
wishes ol tne village community and the first 
Appellate Court held that no.second appeal lay as 
the point decided was one of fact. (Chamier and 
Piggott, JJ^ Gita Ram r*. Kirpa Ram. 

36 All. 256 : 24 I.C. Ill : 12 A.L.J. 378. 

_S. 100—Finding of f^cf—State of mind. 

A finding as to the state of mind of a per‘5on 
when he performed a certain act is ordinarily 


C. P. CODE (V OF 1908), S. 100-Question of fact. 

a finding of fact. The Hig!i Court on second 
apneal cannot go behind the finding that a deed 
of gilt was executed in immediate apprehension 
of death unless it is entirely unsupported bv evi¬ 
dence, [Piggott, 7.) Nazar Hussain v. Raffeq 
Hussain. 12 I.C. 730: 6 A.I J. 1164. 

- S. 100 — Finding cf fact — Conclusive. 

The High Court in second appeal is bound to 
accept a finding of fact and cannot come to a 
contrary finding. {^tanl€y\ C. J. and Bane^j\ 7) 
Amir Ali Karama Ali. 9 I.C. 456. 

-S, \00 —Question of fact—Landlord and 

tenant—Existence of rclationship—Presumption 
— Enhy in record of rights^ 

Where on a consideration of the entire evidence 
ill the case the lower appellate court has come 
to the conclusion that the re’ationship of land¬ 
lord and tenant exists between the parties and 
that the presumption raised by an entry in the re¬ 
cord of rights has been rebutted, the finding is 
one of fact with which the i^igh Court cannot 
interfere in second appeal. (Kewhould, 7.) Karim 
Bux V. Dwarakanath Kar- 64 I.C’ 190. 

I-S. \00 -Quf’stion of fact—Transaction 

executed to defeat creditor''. 

Whether a transaction, c.g., is executed 

is breach of S. 53 of the T P. Act. with intent to 
defeat or delay creditors is a question of fact and 
cannot be interfered with in Second Ai peal. 
(Sanderson^ CJ. and Richardson, J.) Ram Kumar 
Banikya r'. Safiunnessa Bibi. 63 I.C. 169. 

_S. 100 Question of fact—Lost grant. 

When from a certain set of facts, a Court in¬ 
fers a lost grant the decision is on a question of 
fact and not of law and cannot be challenged in 
second appeal. [Mookerjee and Fletcher, JJ.) Kasi 
Nath Battacharjee Murari Chandra Pal. 

57 I.C. 350 : 31 C.L.J- 601. 

% 

-S. 100— Finding of fact —Undue inflU' 

e n ce- 

Finding of undue influence is a finding on 
the merits when there is some evidence that pres¬ 
sure was brought to bear one party and the 
other party had an unfair advantage, (Richard'' 0 n 
and Wahnsley, JJ-) Probhat Chandra Bhome 
V, Shashadhar Kumar Ghose. 40 I.C. 215, 

-S. 100— Finding of fact—Interference. 

The High Court has no power in second appeal 
to go behind a finding of fact of the lower Appel¬ 
late Court. (Sanderson, C. J. a**d Mookerjee,^!.) 
Sant Prasad Singh v. Hari Singh. 38 I.C. 161. 

- S. \00—Finding of fact—Meaning of 

word in common use. 

A decision of an Appellate Court upon the or¬ 
dinary meaning of a word in common use is final 
in second appeal. [Hofmwood and MuUiek, JJ.) 

Kartick Chandra Das Satva SriGhosal. 

32 I.C. 240 : 20C.W.N. 684. 

-- -S. 100— Finding of fact—Manufac~ 

tu>e~'Meaning of. 

The High Court on second appeal will not go 
behind a finding of fact arrived at by two Courts. 
The question whether silk is manufactured or not 
within the meaning of Sch. If of the Railways 
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Act is one of fact. [Holmwood cind Mullick, JJ.) 
East Indian Railway Co. v. Changakhan. 

42 CaL 888 : 19 C.W.N. 1034 ; 28 l.C. 245 : 

22 C. L. J, 212. 

■-S. 100— Finding of fact — Rent—Amount 

of* 

A finding of fact cannot be inteifered.-with in 
second appeal. A finding as to whether, ceitain 
charges are parts of rert or not is a finding of 
fact 17 CaL 726, FoU. 17 Cal 131 (P C.) Ref. to; 

15 Cal 828, Overruled- (Coxe and Ch^tterji\ JJ.) 
Kalanand Singh v* Saira. 251. C. 540. 

^ I 

-S. im—Findings of hen High \ 

Court can interfere. 

The High Court will not interfere with find¬ 
ings of fact of a lower Appellate Court, unless 
they have been arrived at on an erroneous view 
of the law. (Woodroffe and Walmslty^ JJ ) 
Ram Kanai Shaha Bhunia v. Chandra Bali- 
dasi. 23 l.C. 796, 

■-S. Finding of fact'-High Court 

bound by. 

The High Court is bound in second appeal, by 
a finding of the lower Appellate Court on a sub¬ 
stantial question of fact, (Richardson and l>3ew- 
bould JJ*) Durga'Nata V. Kajendra Nath. 

20 l.C 363 : 17 C.W N. 1073. 

__s. 100—Question of fact—Represent- \ 

atio**—Co-heirs. 

Whether one heir of a tenant represents other 
heirs is a question of fact ^Mookerjee and Teunon. 
J7) Gangan Sheikh v. Abajan Khatun. 

10 l.C. 116 :,14 C.L.J. 180 

_s, 100 —Question of fact—Question of 

status of party. 

The finding of the Court below on the ques¬ 
tion of plaintiff’s status is a finding of fact and it 
cannot be attacked in seco^^d appeal. (129 P.L.R. 
1012 , (Campbell and Moti Saga/*,//) Dal 

Singh v, Pluiman. 1923 Lah. 626. 

-- ^AOO—Question of fact, 

The conclusion that the plaintiff was a full 
owner and not merely a dohlida^ is clearly a fin¬ 
ding of fact and cannot be impugned in second 
appeal. (Moti Sugar, J,) Chhitru v. Chajju, 

1023 Lah. 611. 

_S. 100 —Question of fact — Character of a 

pro-hcrtyt 

There is abundant authority for holding that a 

finding as to the character of property arrived 
after a full consideration of the evidence is a 
pure finding of f-’ct and it cannot be impugned 
in second appeal. (Moti Sugar, J.) Balbir Singh 
V, Gobind. 1923 Lah. 532. 

_S. 100—Question of fact—Whether a 

■place is a town. 

The question whether a certain place is a town 
for the purposes of the Punjab Pre-emption Act 
is a question of fact and cannot be raised in 
second appeal. Tt cannot be denied that whenever 
such a question arises it is to be denied 
upon the evidence and the particular cir¬ 
cumstances of each case. It is therefore, 


C. P. CODE (V OF 1908), S. 100—Question of fact. 

difficult to hold that it is a question of law. _ It is 
not necessary that a custom prevailing in the 
town should apply to the mohallas or suburbs. 
(Abdul Raoof, J.) Diwan ChaNd v. Nizamdin. 

75 I. C. 610 ; 1923 Lah. 443. 

-S. 100— Question of fact — Inference 

from fact. 

Where more than one inference is -legally open 
from the evidence, the High Court cannot in 
second appeal refuse to be bound by that inference 
drawn in the Court below. (Broadw'^y, J.) Abdul 
Ghani V. IsHAR Singh. 1923 Lah. 239 (1) 

-S. 100—Question of fact. 

A simple finding of fact arrived at by the lower 
appellate Court could not be disturbed on second 
appeal and if disturbed, the judgment of the Judge 
of the High Court can be reversed on Letters 
Patent appeal. (Shadi Lai, C, and Fforde, J.) 

GiRDHARI V. ABDULT AH, 

73 1. C 232 ; 1923 Lah. 236(1). 

-S. 100, 0. 41, B. 23 and 0. 43. K. 1 (a)— 

Finding of fact—First appellate Court misunder¬ 
standing the whole case. 

In an appeal from an order of remand findings 
of fact cannot be examined by High Court sitting 
! as a Court of second appeal but where the finding 
of the lower appellate Court appears to have bpen 
based on a disappreciation of the true contro¬ 
versy between the parties, a rehearing of the 
appeal by the lower appellate Court may be 
directed. 13 I. C -»45 Foil. (Broadway, J.) Qadir 
Baksh V. Shamasdin. 73 I. C. 766 : 

1923 Lah 206. 

-S. 100— Question of fact . 

Issues of facts cannot be agitated in second 
appeal. (Shadi Lai, C. J. and Brasher, J,) Mt. 
Chhoto V. Mt. Sona Devt, 

70 I. C. 299 ; 1923 Lah. 11 (2). 

——-S. 100— Question of fact — -Matriage. 

A finding as regards the factum of marriage 
between the parties is a finding of fact which will 
not be interfered in second appeal by the High 
Court, (Broadway and Mariineau, JJ ) Ram Dasi 
V, Mt- Rama Devi. 5 Lah L. J. 117* 

-S. 100— Question of fact — Dedication to 

waqf. 

That certain property is not waqf and does not 
belong to it is a finding of fact with which the 
High Court will not interfere in second appeal, 
(Chevis and Dundas, JJ,) Ilahi Bakhsh v. Kala 
Ram. 6 L, L. J. 11. 

---S, 100—Question of fact when not bind¬ 
ing on the Court of second appeal. 

When there is (i) ro evidence (12 Cal. 972) or 

(ii) no sufficient legal evidence (16 I C. 887j or 

(iii) important evidence is ignored (103 P. L. R. 
i9lS) or (iv) only a cclourable pretence of consi- 
deiingthe evidence is made (38 I. C 561) or (v) 
there is no honest and complete consideration, a 
finding of fact can be contested in second appeal. 
Otherwise it is final (18 Cal. 23 P. C.) (Sro/f 
Smith and Abdul Raoof, JJ,) Ram SiNgh v, 
Ganga Ram. 

8 Lah. 889 ; 70 I. C. 202 : 1922 Lah. 866 (2). 
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——S, 10Q—Que$tion of fact---Evidence when 
open to examtn^tion. 

It is not necessary in law foe Appellate Courts 
such as the District Judge to refer in detail to 
every piece of evidence on the record. In the 
absence of doubt that all the available evidence 
has been given due weight to his findings on 
questions of fact cannot be attacked in second 
appeal. Whether or not there had been a com¬ 
plete separation, is a question of fact. (Broad¬ 
way and Abdul Raoof, JJ.) Natiiu Shah v, 
Haveli Shah. 1 Lah, L. J. 72 : 

13 P. W. R. 1922 : 65 L C. 475 : 

1922 Lah. l4o, 

-S. lOO—Question of fact — Mistake as to 

—No interference. 

However erroneous and inexcusable a finding 
of fact may be, the High Court cannot disturb 
it in second appeal, {Leslie Jones and Wilber- 
force, JJ,) Hayat v. Firm of Ditu Ram Raju 
Ram; 4 Lah. L. J. 464. 

-S. lOO—Question of fact—Gift—Nature 

of. 

That a gift was an absolute one enuring for the 
benefit of the donee's descendants is a finding of 
fact with which the High Court cannot interfere, 
(Sco/f Smith and Abdul Raoof, JJ.) Allah 
Swaya V, Adil Ja. 4 Lah, L.J. 457. 

-S. 100—Question of fact—' Breach of 

contract, 

A finding that it was the defendant who commit¬ 
ted the breach of contract and not the plff. is one 
of fact which will not be interfered with by High 
Court in second appeal. {Shadi Lal^Ct J. and 
Wilberforce, J.) Weld and Company v. Har- 
charan Das. 4 Lah. L. J. 317. 

-^S. 100— Question of fact — Permanent 

tenancy — Evidence. 

Where on a consideration of the entire evidence : 
in the case the lower appellate court comes to 
the decision that a permanent tenancy had not 
been established, it is a finding of fact which the 
High Court has no power to interfere in second 
appeal. (Broadway and Abdul Raoof, JJ.) Ram i 
Sahai V. Mahomed Sadiq. 4 Lah. L. J. 311. 

--S 100—Question of fact—Family arran¬ 
gement—Binding nature of. 

The question whether a family arrangement is 
beneticial or detrimental to the interests of the 
minor members of a family and therefore binding 
or not binding upon them is a question of fact 
which cannot be contested in second appeal. 
{Broadway and Abdul Qadtr,JJ.) Thakur z/ 
Jawala. ^ L. J. 40 

- 100—Question of fact—Joint Hindu 

family—Finding as to status. 

Where the principles of Hindu Law applicable 
to the case have been correctly appreciated by the 
lower appellate court a finding as to whether 
certain persons form members of a joint Hindu 
family or not is a finding of fact with which the 
High Court will not interfere in second appeal. 
{Wilberfotce and Abdul Qadir, JJ*) Mx. Maya- 

WANTI P. ISHAR SlNGH, 

67 1. C. 789; 8 Lab. L. J 552. 

VOL. 1—89 


C P. CODE (V OF 1908), S. lOO-Queetion of fact. 

-S. 100—Qu*,slion of fact—Errors in — 

Not open to consiiieratioii on second appeal. 

Where the Lower Ap elJate Court in a suit to 
contest an alienation has found that Rt. 475 out 
of the Sale price due on a prior oral mortgage was 
ficti'ious and in arriving at this conclusion the 
Lower Appellate Court has considered the 
evidence on record connected with this matter 
then the finding, however erroneous, cannot be 
challenged in second appeal. 18 C, 25 P. C. foil. 
{Abdul Raoof and Harrison, JJ.) Bhagwan 
Singh v. Niranjan Singh. 

67 I. C. 436 : 3 Lah. L. J. 409. 

- S. 100 —Findingof fact — Dharmasala— 

Binding in Second Appeal. 

The hnding ihat a Dharniasala was always 
treated as private property is one of fact which 
cannot be attacked in second appeal. [Wilber- 
force and Abdul Qadir, J J.) Sadhu Das v. 
Mushtaq Shah Singh. 3 Lah. L, J. 514. 

-S. 100 —Question of fad— Deed — Convey¬ 
ance—Inclusion of shamilat land. 

The finding of the lower appellate Court that 
no shamilat rights were sold with the proprietary 
land is one ot fact w^hich cannot be questioned 
in second appeal. 3 P. R. 1917 and 85 P. R. 1919 
foil, [iihadi Lai, L.J, and WtlberJorceJ.) Kharam 
Chand V. ViR Sing. 3 Lah L. J. 470, 

-S. 100—Question of fact—Notice. 

A finding that the subsequent purchaser bad 
notice and knew that there was a contract of 
sale with the plaintiff is one of fact. (\A/ilberforce 
and Abdul Qadir, JJ.) Arura v. Gehna. 

3 Lah. L. J. 447. 

- S. 100 —Finding of fact. 

The finding that the right to the birt is not 
ancestral is one of lact. [Martincau, J.) Bishin 
Datt V. Kishen Ditta, 

67 I. C. 439 : 3 Lah. L. J. 414. 

-S. 100—Question of fact—Time if 

essence of contract. 

The question whether time is or is not of the 
essence of a contract is one of fact and a finding 
thereon cannot be assailed on second appeal. 
{Scott Smith and Abdul Qadir^ JJ.) P'A/i VL iLAHi 
V. The Imperial Chemical Company. 

67 I. C. 157. 

—;-S. 100 — Question of faeP-Mortgage—Suit 

by mortgagee—Actual possessicn, finding about — 
Cannot be questioned in second appeal. 

The finding of the lower appellate Court that 
a mortgagee has never been in actual possession 
of the land,-being one of fact cannot be contested 

in second appeal. {Abdul Raoof and Martinean, 

JJ.) Narain Das v. Ganat Raibi, 67 I. C. 162. 

-S. 100 — Question of fact — Inadmissible 

evidence—Right to question, 

A finding of fact arrived at on a consideration 
of evidence which is inadmissible and which pro¬ 
ceeds partly on such evidence can be assailed in 
second appeal, 67 I. C. 661 loll. {Broadway and 
Abdul Qadir, JJ.) Balwant Singh v. Baldev 
Singh." 64 I. 0. 929 : 2 Lah. 271. 
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- Question of fact — Pre-emption 

—Fictitious item of consideration—Market 
value of the proper tv. 

A finding in a pre-emption suit that a portion 
of the price mentioned in the deed of sale is fic¬ 
titious. though erroneous is binding upon the 
H'gh Court in second appeal. So is a finding as 
to the market value of the property in dispute 
based on evidence. {Chevis and Scott Smith. JJ.) 
Ganpat Rai V. Hari Ram. 64 I. C. 297. 

■■S. 100 —Question of fact —Nuisance — 
Mixed question of law andfaot. 

Where the principles of law applicable have 
neither been ignored nor violated, a finding as to 
the existence of a nuisance is binding on the court 
in second appeal. 31 I. C. 62 ; 106 P. R. 1888 ; 
40 B. 401, Ref. (Broadway and Abdul Qadir. J3,) 
Chiragh Din v» Karim. 64 l. C. 169. 

- S. 100— Question of fact-- Interference 

in Second Appeal, 

An erroneous finding of fact is different from 
an error in procedure. Where there is no error 
or defect in the procedure the finding of fact by 
the Court of First Appeal is final if that Court had 
before it evidence proper for its consideration in 
support of its finding. (Abdul Raoof and Harri¬ 
son. JJ,) Ruggu Mal V. SiTA Ram. 

63 I. C. 575. 

—-S. Question of fact — Finding that 

a transfer was intended to defeat creditors, 

A finding that a transfer was intended to de¬ 
fraud. defeat or delay the creditors is one of fact. 
(Soott-Smiih. J.) Attar Singh v, Gulam Moha¬ 
mad. 60 0. 527. 

-S. 100—Question of fact—Legitimacy- 

Presumption of marriage. 

Though the finding on the question of legiti¬ 
macy is one of fact, it would not be upheld in 
second appeal, where the lower Appellate Court 
has ignored important pieces of evidence and the 
strong presumption of law in favour of legitimacy. 
(Wilberforce and Le Rossigjtol. JJ,) Sulakhan 
V. Santa Singh. 60 I C. 375. 


c. P. CODE (V OF 1908), S. 100—Question of fact. 

Unsatisfactory and vague findings were inter¬ 
fered with in a second appeal. (Chevis and Shadi 
Lai, JJ.) Radha Rani v, Gujar Mal. 

40 I. C. 496. 

-S. 100—Finding of fact—Wrong infer¬ 
ence from facts whether binding in second appeal. 
Where a wrong inference is drawn from facts, 
the Chief Court will not be bound by the finding 
in second appeal. (Scott SmHh, J.) GhULAM 
Husain v. Sultan Mahomed. 39 I. C. 717 : 

8 P. W. B 1917. 

-s. 100—Question of .fact—Whether share 

in shamilat passes is a question of fact. 

Whether a particular transaction carries with it 
a share in the shamilat is a question of tact but 
where the lower Courts have not properly consi¬ 
dered the rule of decision laid down by the High 
Court as applicable in such matters, the High 
Court will interfere in second appeal. (SHadt Lai 
and Broadway. JJ.) Gullu v. Khuad Buksh. 

38 1. C. 120. 

-S. 100 —Finding of fact—Question whe¬ 
ther parties follow Mahomedan Law-One of fact. 
The question whether the parties to a suit 
follow custom or Mahomedan Law cannot be 
discussed in second appeal as it is a question of 
fact. 4 I.C. 457 Foil. (Johnstone. C J, and Chevis 

J,) ILAHI BAKSH V. RiHIM BAKSH. 

106 P W. B. 1916 : 34 I. C. 219 : 

60 P. L. B. 1017. 

-S. 100 — Finding of fact — Immorality, 

The finding that a woman has taken to a life 
of immorality is a finding of fact, (Shah Din, J.) 
Tara Devi v. Dhanpat Rai, 81 I.C, 797 : 

150 P. W, B. 1916. 

- S. 100—Finding of fact—Finality of, 

A question of fact cannot be either raised or 
argued in second appeal. (Chevi^. J.) Jainan v. 
i Rulia. 50 P. W. B, 1914 : 25 I. C, 48: 

145 P. L. B. 1914, 


-S. 100—Question of fact—High Court if 

can interfere—Suit whether collusive, 

A High Court cannot in Second Appeal inter¬ 
fere with finding of fact arrived at by the District 
Judge, not resulting from a misconstruction of a 
document or the misapplication of law or pro¬ 
cedure. It is bound by the finding of the lower 
Court, that a suit is collusive. (Broadway^ J,) 
Sarju V, Budha. 59 I. G. 885 : 3 Lah L. J. 86. 


S. 100 —Question of fact — Estate—Lands 
whether part of* 

Where both the courts below have found that 
the suit lands did not form part of an estate so as 
to oust the jurisdiction of Civil Courts, the deci¬ 
sion is binding on the High Court. (Ayling and 
Odgers. JJ.) Tota Varnhaliah v, Sri Venkata 
Suryanarayana. 18 L. W, 324 : 

(1923) M, W. N. 732 : 76 I C. 466: 

1924 M, 117, 


-Sb. 100 and 101~Finding of fact—Gross 

error. 

The High Court cannot entertain a second ap¬ 
peal on the ground of an erroneous finding of 
fact, however gross or inexcusable the error may 
seem to be. 18 Cal 23 (P. C.) Foil. Smith, 

and Broadway. JJ,) Pharaya Mal v. Ilahi 
Baksh. 104 P, W. B. 1917 : 40 I. C. 772 : 

89 P. B. 1917. 

^ ■ " ■8, 100—Finding of fact—Unsatisfactory 

and vague findings. 


- S. 100-- Question of fact — Partnership 

not one, 

A finding that there was a partnership as denn¬ 
ed in the Contract Act is not a finding of fact by 
which the High Court is bound, The findings 
that are final are those on the facts from which 
ihe existence of the legal relationship of partners 
might or might not be inferred provided of course 
they are not otherwise unsound. (Hallifax^ A, J, 
C.) Moula Bux V, Muhammad Afzal, 

69 I.C. 781: 1822 Nog. 96, 
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(Y OP 1908), 8. 100—Question of fact# 


8, 100—QMesffon of fact. 

Question as to whether oral will was executed 
is one of fact. (HaUifax^ A, J. C.) Bhavaniram 
Dammar Singh, 66 I. O. 413 : 6 N, L. J, 183 : 

1922 Natf. 46. 


——8,100—Firtrfing of fnothinferenoc from 
facts. 

The High Court will not interfere in second 
appeal witti one or two possible inferences drawn 
by the lower Court. 21 Bom, 91, Appr, (Drake 
Brockm<^f*% J. C.j Madho Rao v. Govind Bhat. 

46 I. C, 794. 


-:—8.100 —Question of fact, 

A pure finding of fact based on evidence cannot 
be disputed in second appeal. (Lyle. A. J, C.) 
Niamat Ali V. AsHig Au. 9 0. L. J. 127 : 

67 l.C. 803 : (1922) Oudh. 96. 

-S. 100 —Question of fact—Erroneous de¬ 
cision. 

Held, that the law had deliberately laid down 
that on questions of fact, there should be only 
one appeal and that it was to the public interest 
that there should be an end to the litigation even 
at the cost of occasional error, that if this rule was 
strictly enforced the parties would know where 
they were, and that if a High Court every time it 
differed from the view of the Court below on a 
question of fact, was to seek out flimsy pretexts 
for treating the question as one of law, the whole 
policy of law would be deleated. (Daniels. J. C.) 
Ahmad Hussain v. Umrao Fatima. 

64 I. G. 223 : 24 0, G. 221. 


8, lOQ--Question of fact- - Conclusion — 
Correctness, if can be challenged. 

In Second Appeal, findings of fact cannot be 
impugned, but it is open to a party to challenge 
the correctness of the conclusion drawn from 
those findings, (Wazir Hasan. A. J. C.) Jasadha 
V, MuraudHAR. 611. C. 144 : 24 0. G. 1. 

- -S, 100 — Question of fact — Second 

Appeal. 

A finding of fact of a trial Court ought not 
generally to be disturbed in appeal, (Wazir 
Hasan. A, J, C.) Jagmohun Singh v. Ram Dayal 

Singh, 611, C, 135 : 8 0. L, J, 4, 


■ ■&, Question of fact — Attestation — 

Effect of. 

The question whether the attestation of a 
document implies assent to the terms of the docu¬ 
ment is a question of fact and must be determin¬ 
ed with reterence to the circumstances of each 
case, and the High Court cannot entertain that 
point in second appeal. 37 All 350, Foil. (Lyle. 
A, /• C.) Durga Prasad r. Debi Prasad. 

611. C. 621. 


■■—■8. 100 —binding of faot^Vague and 
indefinite—Vague finding questioned in second 
appeal. 

^ lU^gue finding of fact may be subject to ques- 
second appeal. (Stuart. J. C.) Sarabjit 
p. Rampur Mathra EbtatR. 

87 I. C. 27 : 3 0. L. J. 468 


B. IW—Finding of fact — Point not 
by first CourU decided on appeal. 



Where the trial Court comes to no finding on 
an issue of fact but the Appellate Court gives a 
definite finding on the issues after an examination 
of all the evidence, the second Appellate Court is 
concluded by the finding cf the first Appellate 
Court. (Lindsay. J. C.) Tilak Ram v. Sita Ram. 

30 1. G. 503 ; 2 0. L J, 388. 

— S. lOO —Finding of fact —When binding. 

A finding of fact is binding on a second 
Appellate Court, it the lower Appellate Court 
committed no error of law in arriving at the 
finding. (Lindsay. J, C,) Raj Bahadur Singh v, 
Mahabir Prasad. 211, C. 251. 

- S, 100—Question of fad—When interfer¬ 
ed with. 

Findings arrived at on a point of fact will not 
be disturbed in second appeal. But they will be 
interfered with if the inierior court either gives 
a wrong decision on a question of law or if evi¬ 
dence is not lorthcoming to support it, (Dawson 
MUlertC.J. and AJuthck.J.) Ajti Chaudhuri 
V. Janak Lal Chaudhuri. 1923 Fat. 332 : 

1924 F. 336. 

-S, 100—Question of fact—Inference from 

facts — Interference. 

An inference drawn from fads by the lower 
appellate court is a finding of iact and cannot be 
interfered with in second appeal. (Aliller. C. /. 
and Kitlwant Sahay. JJ.) biON v. Sheogulam 

Lal. 74 I. C. 843, 

--S. 100— Finding of fact—Error in. 

A finding of fact by a lower Appellate Court, 
however erroneous, will not be disturbed in 
second appeal. (Das. J.) Purgan Pande v. 
Dhanpat Tewari. 52 I. C, 739, 

■■ —8. lOO^Finding of fact—Intention, 

The question whether a paiticular person did a 
certain act with a particular intention or not is a 
question of fact and not a mixed question of law 
and fact. (Roe and Imam. JJ.) Raghubir Prasad 
p, Misri Kahar, 45 1, C* 303. 

——Ss. 100 and 107— Finding of fact—Wrong 
applioaiion of Laxv—Duty of Appellate Court — 
Remand. 

A Court of appeal must assume that a Judge 
knows the law which he is called upon to admi¬ 
nister and that he applies it to the facts ot the 
care before him; and if there is evidence to sustain 
the conclusion of lact at which he arrives, then 
his decision is unimpeachable. In cases where a 
Judge slates and wrongly stales what the law is 
and applies wrong legal principles to the facts of 
the case so stated by him then in such cases the 
Appellate Court will intervene and correct the 
erroneous principles of law which the Judge has 
applied and remand the case for a re-hearing with 
a correct exposition ot the law. (Atkinson and 
Iwala Prasad. JJ.) Ramacharan Mahto v. 
Harihar Mahto. 35 I. C. 892, 

-8. 100— Finding of fact — No* evidence 

—Interference in second appeal. 

The High Court can interfere in second appeal 
with the finding of fact of the lower Appellate 
Court where there is no evidence on record to 
justify it. (Rigg. J. C.) Ma Tok v. Ma Chit. 

(1917) 3 U.B.B. 23 ; 42 l.C, 68 ; H Bur. 289 
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c. P. CODE (V OF 1908). S. 100—Question of fact. 

-S. XQQ— Question of fact — Inference of 

fact. 

Inferences of fact which are not unreason¬ 
able and are justified by evidence cannot be inter¬ 
fered with in second appeal. (Kincaid^ J C, and 
Raymond, A, 7 . Cd Pewandbai v, Chetanmal. 

Q'Z I. C. Io02 : 15 S. L R. 84. 


C. P. CODE (V OF 1908), S. 100—Question of law. 

-S. IWi--Question of law—Legal result 

of facts. 

The question as to what is the legal result of 
certain tacts is a question of law and can there¬ 
fore be raised in second appeal, (Lyle, /,) 
Tbibui Pershad zi. Ram Narayan. 

20 I. C. 951; 11 A. L. J. 713. 


-S IQQ-^t'inding of fact—Inference by , 

lower courts. 

When the High Court is satisfied that the- 
conclusions drawn by the lower courts from the 
facts are legally deducible, it will not enquire in 
second appeal as to whether those conclusions 
are correct or not. (Pratt, 7.C. and Crouch, A. J. 
C.) Nur Mahomed v, Kessumal. 

20 I. U. 523 : 7 S. L. R. 11. 

Question of Law. 

--— s, XOO —Question of law—Test of—Find¬ 
ing of fact—-No J urisdiction to interfere. 

Questions of law and of fact are sometimes 
dithcult to separate. The proper legal effect of a 
proved tact is essentially a question of law; so 
also is the question of admissibility of evidence 
and the question whether any evidence has been 
offered on one side or the other ; but the question 
whether the fact has been proved when evidence 
for and against has been properly admitted, is 
necessarily a pure question of fact. The High 
Court has no jurisdiction in second appeal to 
revise the evidence and set aside the decree of 
the Lower Appellate C.,urt on the ground that it 
had applied the wrong standard of measurement 
to land of which the rent was in question. (Lord 
Bnckmaster.) Nafar Chandra Pal v. Shukur. 

46 Cal. 189 : 23 u. W. N. 345; 9 L. W. 552 : 

51 I. C, 760 : 45 I. A. 183 (P. C.) 

__s. 100—Qwesf/ou of law—Legal right— 

Infringement—Test whether correctly applied. 

The question whether in determining the in¬ 
fringement of certain legal rights the correct tests 
have been applied is a pure question of law. 
(Lord Dunedin.) Peter Charles Earnest Paul 
z', William Robinson 42 Cal. 46 : 411. A. 180 ; 

18 C W. N. 933 : 27 M. L. J. 117 : 1 L. W. 661 
16 M. L. X, 204 : (1914; M, W. N. 631 ; 

12 A.L.J. 1166 : 16 Bom. L. R. 803: 

24 I. C 300 : 20 C. L. J. 353 (P.C.) 

[Affirming 12 I. C. 60 : 39 Cal. 59,] 

,_S. XOO—Question of law — Words — 

Meaning o}. 

The meaning of words is a question of fact in 
all cases ; the effect of the words is a question of 
law [Stuart, 7.) Badri Prasad vi Rai Kunwar. 

75 I, C, 686 : 1923 A. 337. 

-S. 100—Questioii of law—If can be 

raised for the first time in second appeal. 

A Court of Second Appeal is not bound to 
entertain a question of law raised for the first 
time before it. It can however take ibe point of 
itself or if some good cause is shown it may 
permit that point to be argued. (Banerji, Piggoii 
and Walsh, 77.) Sheodan Kukmi v. Balkaran 
KuRMi. 43 All. 193 : 18 A. L. J- 1033 : 

2 U, P. I, R. All. 892 : 591, C. 116 (F. B.). 


-s. 100—Question of law—Point involv- 

ing evidence. 

The appellant cannot in second appeal take _a 
point of law which involves the taking of addi¬ 
tional evidence. (Marten and Pratt, 77.) Shri- 
dhar Laxman V. Janardhan. 72 I. C. 993 ; 

1923 Bom. 37. 


-^S. 100—Question of law-Validiiy of gift. 

If for the fiist lime, in second appeal various 
questions of law are raised but in order to decide 
these questions of law evidence would have 
to be taken, points of law of that description are 
not admissible. A deed of gift to be valid must be 
accepted by the donee ; but where it was never 
suggested in the Court below that the deed was 
invalid, because it had not been accepted. Held, 
it is not competent in second appeal for the 
appellant to urge the invalidity of the gitt on the 
ground of non-acceptance. [Macleod, C J, and 

Shah, J.) Trikam Lal v. Nagendas Jeth Lal. 

1922 Bom. 148. 

-S. 100— Question of law—Documentary 

evidence—Inference from—Not a question far 
second appeal. 

A second appeal doos not lie, because some por¬ 
tion of the evidence may be in writing and the 
Judge makes a mistake as to the meaning of it. 
For instance, a writing supposed to contain an 
admission maybe put in as part of the evidence, 
but a mistake in its meaning is not a misconstruc¬ 
tion of a document upon which a special appeal 
will lie if it is connected with other evidence 
affecting its construction. The misconstruction 
of a document which is the foundation of the 
suit, which is in the nature of a contract or a 
document of title, is allowed to be a ground for 
second appeal. (Makerfee and Chotzner, 77.) 
Prankishore Tarafdar V. Sarada Prasad 
Pakras. 37 C. L. J. 680 : 

72 I. G. 55 : 1923 Cal. 358. 


-S. 100—Question of law—Deductions 

from facts found. 

In second appeal, the High Court can make 
deductions from facts found without disturbing 
the findings of the Lower Appellate Court, [FleP 
chef and Richardson, 77 ) Bhuban Mohini v. 
Gajalakshmi. 

32 I. C. 119 : 19 C. W. N. 1330. 


-S. lOO —Question of law—Findings con¬ 
trary to facts. 

A wrong decision based upon findings con¬ 
trary to the facts found raises a point of law. 
Dealing with the evidence piecemeal is a vicious 
practice. (Holmwood and Chapman, JJ.) Gopal 
Chandra Deb Goswami v. Padmapani Gos- 
WAMi. 18 I. C. 148 

-S. 100 •^Question of law — Fraud — 

Evidence, 

r 


til? (jlVlL DIGEST, l9ll—lS>i3. I4l8 


0. OODS (V OF 1908), 8, 100 -QueBtion ot law. 

The second appellate Couit's duty is to see 
whether the facis found by the Couit of first in¬ 
stance justify the inierence ot iraud, just as the 
Courts in England have got to do in cases tried 
by them with a jury, (Mookerjec and Beacltcrofty 
7J.) Radha Madhab Paikarav.Kalpatra Roy. 

161.0. 811 : 17 G.L. J. 209 

-S. 100 —Question of law—Status of 

tenant. 

Whether the grantee is a tenant under the 
grantor is a question ot law from findings of fact 
and is open to revision on second appeal. (Cam- 
duff and Richatdson^ JJ,) Dwarka Nath v, 
Damburdhar Mohahatra. 

88 Gal. 278 : 9 I. G. 394 ; 15 G. W. N 266. 

— -S. 100—Question of law—Legal inferen¬ 

ce from proved fact-finding of fact and infer¬ 
ences from facts—Liability to be disturbed in 
sesond appeal. 

While the District Court's decision as to the 
effect of the evidence must stand final as to the 
facts the soundness of the conclusions from those 
facts may involve matters of law and may be 
questioned by a Court of second appeal. The 
proper legal effect of a proved fact is essentially 
a question of law. 20 Cal. 93 and 46 Cal. 189 Foil. 
(Broadway, J,) PuraN v. Lala. 73 I. C, 793 : 

1923 Lab. 216. 

--S. 100—Question of law—Legal infer¬ 
ences from facts—If open to. 

Legal inleronces drawn from facts may be ex¬ 
amined in second appeal. 20 Cal. 93 foil. 
(Broadway and Abdul Qadir, JJ.) Girdit Singh 
V, Mt. Ishar Kaur. 3 Lah. 257 : 

66 1. C, 551 : 1922 Lah. 392. 

— -S. 100—Question of law. 

An objection that the appeal to the lower ap- 
pellskte court was presented out of time is a ques¬ 
tion ot law and it may be taken on second appeal. 
(Scoff Smith and Abdul Qadir, fJ) Nigahia 
Ran V, BhaGU Mal. 65 I. C. 580 : 

1922 Lah. 240. 

___ s. 100—Question of law — Abandonment, 
An appellant is entitled to question in second 
appeal the effectiveness of the abandonment in 
law On the tacts found, and the Court may allow 
the plea to be raised even if it has not been taken 
in the memorandum of appeal as it involves a 
pure question of law. (Abdul Raoof,] ) Raja 
V. Salabat. 66 I. G. 936 : 

3 Lah. L J. 27. 

--s, 100—Question of law Second appeal. 

The question ot onus probandi is a question of 
law rendering a second appeal competent. 
(Broadway and Wilberforce, JJ.) Ganga Ram v, 
RVLIA, 64 I. C. 901 : 2 Lah 249. 

t 

S. 100 —Question of law — Penalty — Sti -1 
putdtion in deed, 

question whether a stipulation in a deed 
mAo payment of interest is one by way of penal¬ 
ty Ha question of law which is open to considera- 
tio'd in second appeal. (Scott Smith, J,) Lachh- 
mu f- Santa 64 I. C. 850 ; 14 F. L. B. 1922 

I -k ' _ 


C. F. G0D£ (V OF 1908), 8. 100—Question of law. 

-8. 100—Question of law—Toivn or 

village. 

Whether certain local conditions found to ex¬ 
ist in a place, constitute the place, a town or 
village is a question of law, and can be raised in 
second appeal. (Le Rosstgnol, J.) Mansa Ram 
V. JOTi. 621. C. 808. 

-S. 100—Question of law—Presumption 

—Ignoring of. 

Where the lower Appellate Court comes to a 
conclusion without taking into account the pre¬ 
sumption arising from the habits ot the people, it 
commits an error in law and a second appeal is 
competent. (Broadway, J.) Diwan v, Jagta. 

2 Lah. 206 : 66 1. G. 728 ; 113 F. L, B, 1920. 

-S. 100—Question of law — Admissions — 

Decision contrary to, 

A decision by the lower Appellate Court oppos¬ 
ed to the admissions of the parties amounts to a 
substantial error or delect in procedure. (ScoW 
Smith and Broadway, JJ.) Lal ShAH Hira 
Lal. 106 P.R.1917 : 411.C.163 : 119 P.W.B, 1917. 

I 

-S. 100 —Question of law—Inference front 

documents. 

The interpretation of a document is a point of 
law and the legal inference to be drawn from 
admitted facts is also a question of mixed law and 
fact with which the High Court can interfere in 
second appeal A question whether a vendor's lien 
was or was not lost is one which is open to con¬ 
sideration in second appeal. (Ayltng and Phillips, 
JJ.) Krishnaswami Iyengar v. Subramania 
Ganapathigal. 23 M L X. 85 : 7 L. W. 210 : 
a918) M. W. N. 231 : 44 I.C. 623 : 35 M. L. J. 304. 

■ ” S. 100—Question of law — Consent of 
reversioner—Implied, 

The question whether reversioner*s consent to 
an alienation can be inferred from tlie established 
facts is a point of law. 30 A 1, P. C : 2 A. 469, P. 
C., Foil. (Ayling and Phillips, JJ.) Venkata- 
SUBBIER V. Muthusami Aiyar. 18 M. I. T. 621 ; 

(1916) 1 M. W, N. 123 : 31 1. C. 487 . 

-S. loo —Question of law—Word — Mean¬ 
ing of. 

The meaning of a word is a question of fact not 
of law. (Drake Brockman, J. C.) Madho Rao v, 
Govind Bhat. 46 I. C. 794. 

-S. 100—Question of law—Inference from 

documents. 

Inferences drawn from documentary evidence 
are not questions of law and cannot be challenged 
in second appeal. (Dalai, A. J. C.) Bindeshri 
PandB V, Sheo Ratan Pande. 

74 1. 0 811 : 9 0. & A. L. B.443. 

-S; 100— Question of law—No evidence. 

An allegation of absence of evidence to support 
a specific finding of fact is a ground of law. 
{Holms, S. M. and Lovett, J, M.) Ganga Bakhsh 
Singh v. Har Prasad. 

40 I. C. 189 (1): 4 0. L. J. 140. 

-S. 100—Question of law—Impartible 

estate—Affidavit vn question of law—Weight of. 
Whether a property is a ^Taluqdari property’ is 
a question of law and the nbn-iiling of a counter*' 
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C. P. CODE (V or 1908), S. 100—Question of law. 


C. P. CODE (V OF 1908), S. 100—Second appeal. 


affidavit in reply to an affidavit stating it to be 
‘Taluqdari property’ is of no weight. yPiggott, 7, 
C. and Lindsay^ A,J, C.) Narindaka Bahadur 
Singh v. Abdul Hag, 25 I. C. 9. 

-S. 100—Question of law—lnfcrence from 

facts. 

Although an erroneous finding of fact cannot 
be challenged in second appeal unless it is 
shown that there is an error of procedure or that 
there is no evidence in support of the finding, yet 
inferences drawn from facts might be questioned 
in second appeal. 25 Bom. 202, ref. (Rafique, A. 
J.C.) Bakhat Bali Singh v. Lekhrani Kunwar. 

15 I. C. 609. 

-S. 100 —Question of /aw—Res judicata 

—Raised on appeal. 

The plea of res judicata is a question of law 
and may be raised at any stage of suit. (Jwala 
Prasad, /.) Gobind Missir v. Behari Gope. 

47 I. C. 685, 

-S. 100—Question of law—Divesting of 

office. 

The question if a trustee could divest himself 
of his office is a question of law. (l^ox, C. J. and 
Hartnoll, J.) Subramaniam Pillay v. V. P. 
Govindswamy Pillay. 

6 Bur, L, T. 180 : 21 I. C. 232 : 7 L. B. R. 39. 

Second Appeal. 

— S. 100— Second appeal—Decision of Dis¬ 
trict Court on appeal prom forest officer — 
Madras Forest Act F o/1882, Ss. 10 and 16 — 
Second appeal to High Court if competent. 

An objector to certain aforestration proceedings 
put in a claim before the Forest Settlement 
Officer who registered the claim. There was an 
appeal to the District Court from the decision of 
the Forest Officer as provided by S. 10 of the 
Madras Forest Act. The claimant preferred a 
second app3al to the High Court, Held, that when 
the proceedings reached the Dt, Court, that court 
was appealed to as one of the ordinary courts of 
the country with regard to whose proceduie, 
orders and decrees, the ordinary rules of the C. 
P. Code apply and that the appeal to the High 
Court was competent. The claim in such pro¬ 
ceedings being the assertion of a legal right to 
possession of, and property in, land, it would 
require a specific statutory limifation to exclude 
the ordinary incidents of litigation such as the 

right of appeal. 39 !• A. 197, Dist : 11 Mad. 309, 
Appr. [Lord Shaw.) Secretary of State v. 

Chelikani Rama Rao. 

39 Mad. 617 : 43 I. A 192 : 
31 M. L J. 324 : 20 C W. N. 1311 : 
(1916) 2 M. W. N. 224 : 14 A. L. J. 1114 : 

20 M. L. X. 435 : 4 L. W. 486 : 
35 I. C, 902 : 18 Bom L. B 1007 : 

25 C L. J 69 (P. C.) : 

[On appeal from 33 M. 1 ; 20 M. L. J. 66 : 

5 I. G. 882 : 7 M. L. T. 128.] 

-S. 100—Second appeal—Maintai ft ability 

of—Decision of revenue court—Madras Rent Re- 
oovery Act (Vlll of 1865). Ss. 9, 69 and 76—C. P. 
Code [V111 of 1859), S..372. 


Though there is no provision in the Rent Re¬ 
covery Act (now Madras Estates Land Act) for 
appeals to the High Court from the decree of 
the District Judge on appeal from the Collector, 
still having regard to the general right of appeal 
from the decrees of the zilla and District Court 
given by S. 372 of the C. P. Code of 1859 and 
S. 584 of the C. P, Code of 1882, a second appeal 
lies to the High Court. 26 M 518, Ref. [Mr, Ameer 
AH.) Ravi Veeraraghavalu v. Bomma Devara 
Venkata. 37 Maa. 443 :411. A. 258 : 

16 M. L T 262 : (1914) M. W N. 695 : 

1 L, W. 779 : 27 M. L. J. 461: 

20 C. L. J. 375 : 25 I. C. 305 : 

19 C. W. N. 97 : 16 Bom. L. B. 853 (P. C.). 


-S. 100— Second appeal—Appellate order 

not appealed against in time—Amendment of the 
decree as regards interest—Subsequent filing of 
appeal—Question of interest not attacked — 
Limitation, 

If an amendment of a mere clerical error in 
decree in calculation of interest is allowed after 
the limitation for second appeal has already ex¬ 
pired and if after such amendment a second 
appeal is filed without raising any objection re¬ 
garding! nterest, the second appeal is time barred. 
[Stuart, 7.1 Shimbhu Prasad v, Ramjas. 

L. B. 3 A. 27. 


-S, 100— Second appeal—Maintainability 

of—Decree dismissing suit but granting permis- 
sion to withdraw with liberty. 

Where the lower Appellate Court confirms the 
dismissal of a suit by the first court but grants 
permission to the plff. to bring a fresh suit on the 
same cause of acti.'in and the deft, appeals against 
so much of ths appellate decree as is favourable 
to the plff., held, that the appeal cannot be treat¬ 
ed as an appeal from an order under O. 23, R. 1 
but must be treated as one against that portion 
of the decree as is favourable to the plff. and is 
therefore, maintainable. 17 A. 97, Dist. [Richards, 
C. 7. and Banerjee, J.) Bharat Singh v. Jawali. 

87 I. C, 940. 


-S, 100— Second appeal—Findings of fact 

— Interference. 

When the summary of conclusion from 
findings of fact could not be arrived at without a 
misdirection in law, the High Court can review it,. 
[Walsh and Stuarl, 77.) Nasir Ali v. KheR 
Chand. 36 I. C* 996. 


-S. 100— [Second appeal — Amendment — 

Limitation. 

Where the amendment was allowed after the 
expiration of the limitation period, the High 
Court can take notice of it in second appeal 
though the point was not pressed in the lower 
Appellate Court. (Rafique and Piggott, 77,) Bal¬ 
kar an Upadhyaya V. Gaya Din Kalwar. 

36 All. 370 : 24 I. C. 266 : 12 A. L. J. 685. 


-S, 100— Second appeal—Maintainability 

of— Vinchur Court's decision, 

A special appeal can be filed in the Bombay 
High Court from the decree of the Civil Judge at 
Vinchur on grounds specified in S. 100 ot the C. 
P. C. (Heaton and Shah, JJ,) Ramchandra 
Anand Rao v Pandu DAttDu Teli. 

38 Bom. 340 : 23 I. C, 617 : 16 Bom. L. B. 75. 
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C. P. CODE (V OF 1908), S. 100—Seoond appeal. 

" ^ S. 100— Second appeal — Interest^ rate of 

—Finding that rate hard and unconscionable — 
High Court whether will interfere. 

The High Court in Second Appeal will not 
interfere with a finding of the lower Appellate 
Court, that the rate ot interest in a mortgage- 
bond is hard and unconscionable. [Nexvbould and 
Panton, //.) Jyotish Chandra v. Atit Saha. 

61 I. C. 275. 

——S. 100—Second appeal—Inference from 
facts. 

Where the sole question in a case is one of 
fact and the inference is to be drawn from facts, 
a second appeal does not lie. (Petman,!.) Firm 
OF Rajamal Bishambhar Nath v, Diwan Chand. 

611. C. 620 : 64 P. W. R, 1919. 

- S. 100 —Second appeal—Maintainability 

of—Order rejecting cross-objection. 

A second appeal is not maintainable against 
an order rejecting cross objections that the courts 
might interfere in revision. [Broadway,!) Al- 
LAHA BAKHSH V, NOOR BAKHSH. 

441. C. 812 : 20 P. R. 1918. 

- S. 100—Second appeal—Small cause suit 

—Execution proceedings. 

In a suit of a small cause nature, execution 
proceedings -is not appealable. [Spencer and 
Devadoss, JJ,) Vemuri Pitchayya v, Kaja 
Yarlagadda, 

18 L. W. 739 : 33 M. I. T. 125 (H. C.) 
46 M. L. J. 651 : 76 I, C. 760 : 1924 M. 367. 

-- S. 100—Sccof/d appeal—Maintainability 

of—Madras Estates Land Act, S, 213—Decree of 
a Deputy Collector under. 

A decree of a Dy. Collector in a suit under 
S. 213 of the Act is open to second appeal in 
accordance with the provisions of the C. P. C. 
(Miller and Tyabji, J],) Venkataramier v. 
Vythiiinga Thambiran Avergal. 

38 Mad. 656 : 24 I. C. 754 : 1 L. W 89. 

Sufficiency of Evidence. 

' - - S, 100 —Stifficienoy of evidence, 

A decision that there is no evidence to support 
a finding is a decision of law, on which the Privy 
Council will interfere with the findings of fact of 
the Courts below. (Lord Moulton.) Harendra 
Lal Roy v, Hari Dasi Debsi. 41 Cal. 972 : 
41 I. A. 910 : 1 L. W. 1050 : 27 M. L. J. 80 : 
(1914) M. W. N. 462 . 16 M. L. T. 6 : 
18 C. W. N, 817 : 19 C. L. J. 484 : 
16 Bom L. R. 400 : 23 I C. 637 : 

12 A. L, J. 774 (P. C.). 

- S. XQO—Sufficiency of evidence — Judg¬ 
ment based on opinions of experts open to chal¬ 
lenge in second appeal. 

Where the findings of the Courts below are bas¬ 
ed on an examination and balancing of opinions 
and view of experts as to sufficiency of the facts 
observed and of inferences drawn they can 
always be examined* Where there is a material 
difference of opinion their value and sufficiency 
even w^en accepted by one court or other it can 
be attacked in second appeal. (Kanhaiya Lalf /.) 
Altapan V, Ibrahim. * 21 A. L. J, 811 : 

L. B. 4 A, 561 :76 I. C. 502 : 1924 A. 116. 


C. P. CODE (V OF 1908), S. 100-Suffioiency of 
evidence. 

- S. 100 —Sufficiency of evidence, 

A finding of fact cannot be attacked in second 
appeal on the ground of the insufficiency of evi¬ 
dence. (Ncwbould and Panton, JJ.) PROSANNA 

Kumar Behanta v. Madhu Badya. 

68 I. G. 609 ; 1923 Cal. 279. 

■-S. 100 — Sufficiency of evidence—Proce¬ 

dure defective — Commissioner's report rejected. 

The procedure is defective within S. 100 (c) if 
the Court rejects the report of the Commissioner 
without giving him an opportunity to meet ob¬ 
jections raised by a defendant not appearing 
before nor putting his objections belore him or if 
it allows d:cumei)tary evidence piecemeal by two 
different Commissioners or when it relies upon a 
sketch map although it is possible to prepare a 
scientific map. [Mockerjee, C. J, and Fletcher^ 
J,) Kamini Kishoke Sen v. Parbati Lekhraj. 

60 I. G. 434. 

-S. lOO—Sufficiency of—Evidenee unsa¬ 
tisfactory. 

If an Appellate Court is not satisfied with the 
local enquiry or the map put iri by the parties it is 
not bound to send it back to the Lower Court for 
re-enquirv. It can decide on the evidence. The 
High Court cannot in second appeal consider 
whether the conclusions arrived at by the Lower 
Courts on a question of fact are right or wrong. 
(Richardson and Walmsley. JJ.) Manindra 
Chandra Nandi v. Sarabindu Kai. 

27 C. L. J. 699 : 45 I. C. 408 : 

23 C. W. N. 593. 

- S. 100—Sufficiency of evidence—Second 

appeal. 

The mere question of sufficiency of the evidence 
adduced to establish a custom is not a ground of 
second appeal. [Mookerjee and Beachcroft, JJ.) 
Kailas Chandra Dutt v. Padma Kishore Roy. 

25 C. L. J. 613 : 21 C. W. N. 972 : 

41 1. G. 959 ; 45 C. 285. 

-S, 100 — Sufficiency of evidence — No evi¬ 
dence — Interference in second appeal. 

Where a finding of fact is based on no evidence 
whatever or on purely conjectural grounds, it can 
be examined by a High Court in second appeal 
47 C. 107 : 33 P. L. R. 1918 Ref. (Broadway and 
Abdur Qadir, JJ.) Munsha Singh v. Uttam 
Singh. 4 Lah. L. J. 31 : 4 U P. L. R. (Lah.) 18 : 

64 I. G, 428 : 1922 Lab. 66. 

-S, 100 — Sufficiency of evidence — Ease¬ 
ment. 

The mere finding that a parnala is old is not 
sufficient to prove that an easement has been es¬ 
tablished with respect thereto. (Wilherforoe, J.) 
Ahmad Baksh v, Musammat Pali, 

66 I. C. 922 : 3 Lah. L, J. 68. 

-S. 100 —Sufficiency of evidence—Proof of 

custom. 

Though the High Court cannot interfere with 
the findings of fact of the Court below in second 
appeal it can consider whether the facts found are 
sufficient to support a custom aUeged. 41 M. L J, 
437 ref [Dhobley, A, J.C.) Krishna Rao v. 
Nilkanth, 6 N. L. J. 25 : 

69 I. C. 800 : 18 N. L. R 163 : 1922 Nag. 52. 
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C. P. CODE (V OF 1908). S. 100 —Sufficiency of 
evidence. 

S. IQO—Sufficiency of evidence-Evidence 


^Absence of. 

The question whether there is any evidence in 

support of a finding of fact is a question of law 
with which it is competent to the High Court to 
interfere in second appeal. 23 C. W. N. 3l5 r^f- 
(Wazir Hasan^ A. J. C-) GhulamSarwaR KhaN 
V. Mahomed Ali Khan. 65 I. C. 398 : 

8 0- L. J. 609 : 1922 Oudh 98. 

■S 100—Sufficicncy of evidence. 

• n 


--- ^ A V ^ / - -- 

Finding of fact based on some evidence cannot 
be questioned in second appeal. {Holms, J ) SiN- 
GHA Chanda Estate v- Sant Baksh Singh. 

42 I. C, 63 : 4 0. L. J. 456 

S. K^QSufficiency of evidence—Finding 


of, fact—No evidence* 

Even from a finding of fact a second appeal 
may be taken if the finding is not supported by 
any evidence on record. (Holms, J, M.) Sarfaraz 
x;, Babukam Pande, 30 li C. 375 t 2 0. L. J. 364, 

S. lOOSufficiency of evidence—Finding 

^ ^ * a 


C. P. CODE (V OF 1908), S. 102—Waiver. 

the decree appealed from had ceased to exist, the 
second appeal could not be heard, 28 All- 240 ; 
34 All. 282, Wef. (Scott-Smith, /.) Malawa 

ram .. Madam Gopad. 

Waiver. 

__ S. 100 --IVaiver—Law or fact. 

Waiver is primarily and in most cases an in- 
fetence from facts though in certain classes of 
'cases this inference is looked on as an inference 
of law. [Heaton aud Rao, JJ.) Sakharam v. 

Sadashiv Balshet Lodha. 37 Bom. 480 : 

19 I. C. 894 : 15 Bom. L. B. 382. 

S. 100 —Waiver—Question of fact. 


cf fact—No evidence. 

Although a finding of fact in first appeal suffices 
to bar the second Appellate Court from coming to 
a contrary finding yet, when there i? no finding 
upon the evidence legally sufficient to support it, 
the finding cannot have the effect of finding of 
fact. (Stuart, A. J, C.) Gauri Shankar v. Mad- 
HO Charan. 16 I. C. 887 (Oadh). 

-S. lOO—Sufficiency of evidence. 

The sufficiency or insufficiency of evidence as 
proof of title cannot be debated in second appeal. 
(Lindsav, O. A. J. C.) Bagwari Lal v. Raina. 

9 I. C. 427. 

S. 100— Sufficiency of evidence. 

_ _ - « • 


■ ' -♦ AVV w 4.'^/ J r ^ ^ ^ 

In a second appeal High Court will interfere 
with the decision of the first appellate Court, 
which fails to give reasons for a finding and the 
judgment is based on legally insufficient evidence. 
{Adami,J) Debi Lal Singh 7 ;. Hriday Mahto. 

58 1. C. 482 ; 2 U. P. L. E. (Pat ) 60, 

__S. 100— Sufficiency of evidence. 

Defendants not having pleaded that R was in 
possession at the time of the settlement and 
there being no evidence in support thereof the 
finding arrived at by the lower Court as to _R's 
possession was not a legal finding of fact, it being 
based on a mere surmise. (Jwala Praitad and 
Adami, JJ.) Kuman Das v> Gulam Ali Nadaf. 

I 57 I. C. 323: 1 Pat. L. T, 184. 

Sustainability. 

___s. 100-‘Sustainability—Finding of fact 

—Binding in second appeal. 

The High Court is bound in second appeal by 
the findings of fact of the lower Appellate Court. 
(Richards and Banerjee, JJ*) Jumna Das v. Uma 
ShanKer, 36 All. 308: 25 I. C. 158 

12 A. L. J. 411. 

_s. \ 00 —Sustainability—Decree of lower 

Appellate Court set aside on review. 

Where an appellant presented a second appeal 
pending an application for review to the lower 
Appellate Court and Subsequently the lower ap¬ 
pellate court set aside its decree. Held that as 


The question of waiver is a mixed question of 
law and fact ; the question of fact is wheiher cir¬ 
cumstances exist from which waiver may be in¬ 
ferred and the question of law is whether from the 
facts proved waiver can be inferred. The terms 
of the bond and the conduct of the creditor may 
be taken into consideration in deciding whether 
there has been waiver. (Kumaraswami Saslfh 
J 1 Nicholson Bank v* Rajagopala Aiyar, 

38 I. C. 302: 5 L. W, 514. 

__S. 100— Waiver—Question of fact. 

The question whether there is a waiver in a 
particular case is a question of fact and the find¬ 
ing on that question cannot be challenged in 
Second Appeal. [Kincaid, A. J* CO 
V, Gelomal, 69 I . C. 607: 14 S. L. E, 128. 

_ 102— Execution proceedings—Suit of a 

small cause nature below Rs. 500 Second 

appeal* , , 

There is no second appeal against an order in 

performance of a decree passed in suit of a small 

cause nature for less than Rs.500, (Kanhatya Lal, 

70 Surajman Chanbu v- A^jore Shukul. 

21 A. L, J. 861: L. E. 4 A. 591 :46 All. .73 : 

9 0. & A. L. E. 989: 1924 A. 263. 

-S. 102-SMif for refund of money 

wrongly distributed under S. 73— Second appeal. 

Where the subject-matter of a suit under S. 73 
Cl. (2) of the C. P. Code for recovery of money 
wrongly distributed is less than Rs, 500 no second 
appeal could be preferred from the decree. 
(Lindsay and Daniels, JJ.) KeshO SaraN v. 
Khair.ati V-al, 21 A, L. J. 248: 74 1. C. 836 : 

45 A. 359: 1923 A. 310. 

-S. 102—SMfi for haq chaharum—// open 

to second appeal. 

A suit fof haq chaharum or one-fourth share 
of the sale proceeds of a house, is not cognizable 
by a Sniill Cause Court and is appealable under 
S, 102 of tbe C.P. Code. (Lindsay and Kanhatya 

Lal, JJ.) Bechai V, Badri Narain. 

63 1. C. 292. 19 A. L. J. 719. 

_S. 102—SMtf for money—Forcible tak- 


ift^. 

A suit to recover money lorcibly taken from 
the plaintiff by the defendant is cognizable by 
the Court of Small Causes and if the amount 
claimed less than Rs. 500, there is no second ap¬ 
peal. [Ryves and Gokul Prasad, JJ.) Chokby 

Bharti V. Galdeo Gir. ' ” 

2 V. F. L. R. (All.) 219. 


1425 


CIVIL DIGEST, 1911—1923. 


1426 


C. P. CODE (V or 1908), 8. 108. 


C. P. CODE (V OF 1908), S. 102. 


-S. 108— Contract to pay— 

Sctond ai>pe^l. 

After a period of five years during which plain¬ 
tiff enjoyed certain lands under a registered in¬ 
strument of lease ^rom the proprietors they ob¬ 
tained a decree for ejectment against plaintiff 
through a Revenue Court* The plaintiff sued 
defendants fora sum of Rs. 125. with interest on 
the allegation that they cmld not be legally ejec¬ 
ted without the payment of the sum^ Held, that if 
the plaintiff’s suit could be treated as one for 
damages the suit was cognizable by the Small 
Cause Court and there was no second appeal by 
S. 102, C. P, C. and that if the contract amounted 
to a mortgage, as he was not in possession at the 
date of a suit, he was not entitled to possession 
or to recover the sum paid by him. {Piggott and 
Walsh, JJ.) Bhairon Prasad v, Kuramal. 

40 I.C. 678 : 15 A. L. J. 634. 

-S* 102, and 0. 41, R. 23 and 0. 43. R. 1, Cl. 

{}x)--Retnand~‘ Order of—Apjpeal from—Suit of 
Small Cause nature—Appeal, whether lies. 

Or^er of remand passed by the lower Appellate 
Court in a suit cognizable by a Small Cause 
Court is not appealable. (Rafique, 7.) Sarup v. 
Kundar. 36 I. C. 396. 

--S. 102— Profits — Wrongful appropriation 

of—Suit of Small Cause Court nature—Serond 
appeal. 

Where the plairt, as framed, does not show an 
allegation of wrongful receiving of orofits of im¬ 
moveable property on the part of deft, but only a 
wrongful appropriation of share due to plff., it is i 
a suit of a nature cognizable by a Small Cause 
Court and no second Appeal lies. {Piggdt , 7.) 
Narain Das t^.Harakh Narain Lal. 31 I, C. 797. 

-1^*2— Moveables-Dcdaration of title— 

Nature cf suit -Second appeal. 

A suit for declaration of ownership of a share 
in the crop by virtue of purchase is one to recover 
moveable property or its value and is of a Small 
Cause nature. No second appeal hes. {Tudi'all 
and Rafique, 7/.) Bindraban v. Sahodra. 

21 I. C. 638: 11 A* L. J. 599. 

:-^Ss. 108 and Appeal — Small Cause 

nature - Suit instituted during the absence of a 
Munsif who had Small Cause Court jurisdiction 
and tried by his successor who had no such power. 

While a Munsiff invested with Small Cause 
Court powers obtained privilege leave and left 
his District and his successor who had no such 
power joined the District a week after, but in the 
meantime a suit to recover Rs, 50 was institutel 
which was subsequently tried by the second 
Munsif. held, that the suit was not tried as a 
Small Cause Court suit and an appeal lay to the 
District Judge. (TudbaH, 7.) Tirbhuvan v. Sham 
SUNDER. 19 I. C. 362: 11 A. L. J. 360. | 


Ss. 102 and 115— Small Cause nature — 
Suit for money due. 

Where P. executed a bond in favour of J. for 
K). 400 and on the same day gave him a lease of 
his occupancy holding which provided that the 
rent was to be retained by J, on account of inter¬ 
est payable nnder the bond and where J. having 
bden ejected from the occupancy holding sued to 
recover Rs. 400 due under the bond but bis suit 
ismissed but the Dt.Judge on appeal decreed 





on second appeal that the tran- 

VOL. 1—90 


saction (simple money-bond and the lease of 
the occupancy holding) wa** illegal and the plain¬ 
tiff could not sue for the recovery of the money due 
under the bond: that as the Dt. Judge had dec¬ 
reed the plaintiff’s puit in appeal and as the suit 
was one of the nature cognizable by the Small 
Cause Court, no second appeal lay to the High 
CouTt; nor the High Court w H inte'*fere in revi¬ 
sion as the Dt, Judge had not failed to exercise 
a jurisdiction vested in him or exercised a juris¬ 
diction not vested in him or acted in the exercise 
of his jurisdiction illegally or with material irre¬ 
gularity. (Chamier, 7.) Pooran Singh v. Jai 

17 I c. 522. 

-S. 102. 0. 21, R, 7 1 — Suit to recover defi~ 

ciency from defaulting purchaser—Amou^^t less 
than Rs. 500— No sec'^nd appeal. 

An order on an application under O. 21. R, 71 
of the Cede for recovery of the deficiency , 
being less than Rs. 500, from the defaulting 
purchaser is not open to second appeal, (Mac- 
leod, CJ, and Fawcett, J.) Rajacharya Shesha- 
charya V. Chemma'jna Gurushantappa. 

45 Bom. 223: 69 I C. 192: 22 Bom, t. R. 1193. 

-S. W2-Small Cattse nature—Meaning of. 

The words *‘suit of a nature cognizable in Courts 
of Small Causes’* in the section refer to the nature 
of the suit and not to the forum. A rent suit for 
Rs 260 was filed in a second class Sub-Judge's 
Court having Small Cause iurisdiction only up to 
Rs. 50. A decree was passed and was affirmed 
in appeal, No second appeal lay as the suit was 
of a nature cognizable by the Courts of Small 
Causes- (Scott. C. I. and Heaton, J.) Rama- 
KRISHNA YeSWANT-KaMAT V. PRESIDENT. ^eN- 
GURLA Municipality. 41 Bom. 367 : 

38 I. C. 881 : 19 Bom. L. R. 83. 

-S \02—Profits of office—Small Cause 

suit. 

A suit for his share of the profits cf an office 
exclusively received by the Deft, a co-sharer, is 
one for money had and received and as such of a 
Small Cause nature. Tfiere is no second appeal 
against the decree (Soe/f, C 7. and Beaman, 7.) 

BhiKAGI HARI ChaNBAL V. RADHABAI SlTARAM 

Kulkarm. 37 Bom.i700 : 21 I. C. 181 : 

15 Bom L. R. 803, 

-S. 102—’Small Cause nature. 

Suit for compensation for removal of trees is not 
exempted from the cognizance of a Small Cau<?e 
Court and it does not come wiihin Ait. 35 (ii) II 
Sch. Pro. Small Cause Couits Act (Cuming and 
Panton, JJ Mtrza Dilbar Hussain z/. Sada- 
RUDDIN Chowdhury. 27 C-W.N 469: 1923 C, 568. 

-Ss. 102 and 116 —Suit for price of fish 

taken from a tank, is small cause. 

There is no second appeal from the decree in a 
suit for recovery of the price of fish removed from 
a tank after declaration of title, when the value of 
the suit does not exceed Rs. 500. [Woodroffe and 
Ghose, 77.1 Aradhan Mondalv. Abhoya Charan 
Mondal. 68 I, C 626 ;1923 Cal. 321' 

-S. 102— Execution—Small Cause decree 

transferred to Original Side—Second appeal. 

An order in execution of a Small Cause Court 
decree passed by a Small Cause Court Judge, is 
final , 3 Pat. L. W, 146 Ref, But. when the decree 
has been transferred to the ordinary Court to be 
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C. P. CODE IV OF 1908), S. 102. 

executed as if it were a decree made by that 
Court, the orders made in execution are appeal- 
able in the same way as orders made t" fxecuUon 
of decrees passed by that Court, althoug 

second appeal would be barred under S. 102 o' 

the Code ot Civil Procedure : 31 All. 11 Ket. 
[Mookerjee and Panton, JJ.) 

Karali PRASAD. 67 L c. 6 : 34 C. L. J, 477. 

-S. 102— Sint for grazing fee — Small 
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Cause nature. ^ ^ 

No second appeal lies in a suit for recovery ^ o 

less than five hundred rupees claimed as 
fee. There can be no claim for rent unless there 
is a tenancy and there can be no tenancy unless a 

right to the land has been given to the 
20 C. U ]. 227. Rel. (Mookerjee, A. C. 7. ana 
Fletcher, J.) J.atindra Mo>an ^ahiry w. AbdUl 
AZIZ Mia. 59 I. C. 595 ; 32 C. L. J. 83. 

g 102 —Suit to recover price of coal 
—No second appeal, 

A suit ior price of coal supplied under an agree¬ 
ment is in the nature of a Small Cause suit and 
where the amount sued for is below Rs. 500 no 
second appeal lies. {N. Chaitetjea and 
Pantan, JJ,) Dhar and Company v. Sib Narayan 

Singh. 

S. 102 —Execution—Second appeal. 


c. P- CODE (V OF 1908). S. 102. 

_^S. 102— Rent^Damages—B, T, Acb 

S 153 

Decibion in a suit for less than Rs. 100. as 
arrears of rent, in the alternative for damages for 
use and occupation, is not subject to secon 
appeal, either under S. If,3. B.T. Act or S. 102. a 
P. C. [Mookerjee and Ntwbould. JJ.) MorfiN 

Chander Pal v. Ahmed Ali Khan. . 

33 I C. 346 : 22 0. L. J; 664. 

__— 3 , 102 —Contribution — Prov. S, C. Courts 

Suit to recover from deft, the landlord, the 
whole amount pa'd by pltf- to save the proper y 
denying all liability or in the alternative tor pro¬ 
portionate amount which alternative claim vvas 
allowed is a suit for cortribuiioa exempted under 
Art. 11 of Prov. S. C. Courts Act. (Chatterjee and 
Newbould, JJ.) Chandra Daya Sen v Bhagben 
Sen. 38 I.C. 200 : 23 C. L. J. 126. 

__. 3 , 102—0. 41, R. 23 and 0. 43, B. 1 (u) 

Remand —Appeal against order of. 

An appeal does not he against an ot^^er of re¬ 
mand in a suit decided by Small Cause Court for 
Ic'-s than Rs. 500 in value as a second appeal is 
not allowed against the decree of the l°wer Appel¬ 
late Court in s.ich a suit. [Mookerjee and Roe, JJ.) 
Haradbb Das Agarwala v. Ananda Shaik. 

30 I. C. 894 : 22 C. L. J. 97. 


No second appeal lies ag''in''t an order passed 
in execution proceedings arising out of a suit of 
the naiure cognizable by a Court of Small Cause 
below Rs, 500. (Newb.uld and Cuming, JJ.) 
KUNJA Beh.^ri Roy v. Panchanon 

__S. 102 —ParInershipSuitfot recovery of 

money advanced in partnership business with 
profits — Prov. Sm, C. C. Act, Art. 29 (c). 

Plff. sued for recovery ot Rs. 40 advanced for a 
partnership business which had since ceased to 
exist and also for Rs. 9 as approximate profits ot 
the money put into the business. Held, that no 
second appe.il lay, the suit not being one for the 
balance of partnership accounts wnthin Art. 29 (cj 
of the Prov. S. C. C, Act. (Beachcroft, J.) Narain 
Prosad Maity V. Rameshwar Adya. 

511 * G. Aoo. 

S. 102 —Declaration^Prayer for, if alters 

. ^ ft • * . 1 


the naiure of suit— Second appeal. 

The mere addition of an unnecessary prayer 
for declaration does not alter the character of a 
suit which is of a nature cognizable by a Small 
Cause Court, so as to give the party a right of 
second appeal which is prohibited by S. 102. 
[Fletcher and Newbould. JJ,) Nagendra Nath 
Roy V. Ashutosh Roy. 411. C. 627- 

S 102 —Joinder of claims—B. T. Act, 


S. 163 —Bar cannot be evaded by. 

Where no second appeal would lie if two differ¬ 
ent suits had been filed for the recovery of rent 
and the recovery of damages for breach of a con¬ 
tract by reaso i of S, 153, Ben, Tenancy Act and 
S. 102 of the C. P. C , the bar provided by these 

sections could not be .evaded by joining the two 

claims is one suit for rent. [Mookerjee and 
Beachcroft, J/.) * Jamadar Singh v Jagat 
KISHORB. 84 I. 0. 697 : 88 C. L. 3 . 667. 


_ 3 , 102 — Execution—Sale in execution in 

rent suit for less than Rs 100. 

A second appeal lies against an order refusing 

to set aside a sale held in execution of a decree 

in a tent suit lor less than R^ 100. 

and Beachcroft, JJ.) ARJUN r'- Gune^dRA 

Nath Basu Mallik. 18 C. W- 1266 ■ 

27 I. C. 294 : 20 C. L J. 841. 

-3. 102 —D'entages. 

Where in a suit for damages sustained by plain¬ 
tiff having a right to flow of water over another s 

land a decree for Rs 50 was passed, it ‘S 
ful if a second appeal would lie. [Coxe and Chat 
terjee, JJ.) Behar Bukhtiarpore Light rail¬ 
way Company v. Jhanddoo Mahton. 

211. Cs 

* 

-S. 102 —Execution—Appeal. 

The word ‘suit’ in S. 102 may be comprehen¬ 
sive enough to inclu’^e not only 
the passing of the decree, but also its executio 
proceedings. Theref. re no second aPP^l ^ 
from an order made in the execution proceedings 
of the decree in a suit cognizable by a Court or 

Small Causes where the value or amount ot tne 
subject matter in it is below Rs. BOO, The quM 
tion for determining a Person’s represeotatrW 
character, representing the original decree-holder 

is capable of being decided in the ®ffc*itmD pro 
ceedings. [Mookerjee and Teunon, JJ.) WARESm 

Munshi Afataruddi Bepari. „ - t on 

161. C, 976 : 16 C. L. 3 . »»6. 


__Sa 102, 73 —Refund of assets—Pro. SfW. 

C. Courts Act [IX of 1887), Sch. 11. Art. (26). 

Where a suit is for refund of assets improperly 
distributed under S. 73 and it is found that he w 
not entitled to it, the nature of the suiL is not ai- 
leied and the suit is one not cognisable by tne 
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Cftuse Court and ao a second appeal lies. 
{Mooherfec and Carnduff^ 77.) GoURi Datt v, 
AmaRCHANd. 131. C. 907 : !•* C. I* J. 49. 

~ 108— Execution^Snit cognizable by 

a S. C^ C\—' No second appeal. 

No second appeal lies against an order in exe¬ 
cution of a decree in a suit valutd at less than 
Rs. 500 of the nature -cognizable by S. C. C. 
{Mookerjee and Teunon, 77.) Warish Munshi 
V, Api'ABiddin Bepari. 10 I. C 412. 

-S, 102 —Declaration — Hui—Cognizable 

by Small Cause Court. 

A hut’s immoveable property and so a suit for 
a declaration that the but is liable for dues on 
account of a certain decree is not of a nature 
cognizable by Small Cause Court So a second 
appeal will lie. (Caspersz, 7.) Arjun Pam Pal v. 
Sadananda Sarma, 9 I. C, 1 

-S. 102 —for damages for infringe¬ 
ment of monopoly—No second appeal. 

A suit for damages by a holder of monopoly 
against an infringement by previous holder is 
barred for second appeal under provisions of 
S. 102 of C. P. Code. [Mariineau, 7.) Ramji Das 
t;. Gopal. 69 I. C. 431 : 1923 L. 244. 


-8* 102—Execution proceedings — Second 

appeal—Valuation of suit. 

In the case of execution proceedings the test 
to find out whether a second appeal lies is the 
value of the suit and not the amount sought to be 
recovered in executi »n. 29 P. R. 1902 ; 3o M. 212 
Ref. (Bioadway and Martineau^ 77.) Mohna 
Mal V. Tulsi Ram. 67 I. G, 718 : 3 lah. 141: 

1922 lah. 290. 

—- S. 102 —Suit on agreement to share pro¬ 

ceeds of a tenancy u one of Small Cause nature, 
A suit based upon an agreement that defend¬ 
ant would pay plaintiff half of wbat he got from 
the tenancy granted by the Government is a suit 
of Small Cause nature. [Abdul Raoof, 7.) Ganga 
Ram V, Maya Das. 67 I. C. 841: 3 lah. L. J. 419. 

-8. 109 —Suit for interest on mortgage 

money—No second appeal, 

A suit only for the interest on the mortgage 
money due to the mortgagee is one triable by a 
Court of Small Causes and there is no second 
appeal from the decision in the case. 

Smith, J.) Parduman Chand v. Ganga Ram. 

66 I. C. 285. 
# 

■ S. 102—Decree in Small Cause sidt pass¬ 

ed on review—second appeal. 

It is absurd to allow a Second Appeal against 
a decree in a Small Cause suit, not exceeding 
Ra. 500 merely because the decree has been 
passed on review. (Chevis, J.) Kanshi Ram v. 

• Karam NaraiN. 3 Lah. L. J. 166 : 

60 I, C. 259 : 8 tJ. F. L. B. (Lah.) 65. 

' -S. 102 —Second appeal — Small Cause 

* decree—Execution proceedings. 

There is no civil miscellaneous second appeal 
%I)ID {^oceedings in execution of a Small Cause 
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decree, (Oldfield and Venkatasubba Rao,}J.] 
Muthu Karuppa Chetty, V. paiya Kavundan. 

(1923) M. W. N. 406 ; 45 M. L. J. 210 ; 

18 I. W. 17 : 73 I. C. 966 ^ 

1924 Mad. 32. 

-S. 102—S«i7 against President, District 

Board, for damages—If of a Small Cause nature. 

Suit against President.District Board for dama¬ 
ges is one of small Ciuse nature. [Schwabe, C. J. 
and Odgers, J.) President OF THE Dt. Board, 
South Kanaka v. Gopala Krishna Bhattar, 

46 Mad. 808 ' 45 M.L.J. 125 : 18 L. W. 82 : 
32 M.L T. (H.C.) 378 : 741. C. 223 : 1923 M. 689. 

- 1 -S, 102— Suit iofccovet arrears of \LZiii\x- 

badi— Is Small Cause nalnre. 

A suit to recover arrears oi Katlubadi is one 
cf a Small Cause nature and where its value is 
less than Rs. SOO no second appeal lies (Spencer 
and Ramesam, 77.) Scbbayya v. Rajah of 
Venkatagiri. 14 L. W. 349 • 66 I. C. 207: 

42 M. L. J. 118 : 1922 Mad. 352. 

-Ss. 102 ^2—Execution proceedings — 

Decree of Small Cause Court—Execution against 
immoveable property Second appeal. 

An order passed Dy a District Munsif in execu¬ 
tion of a decree of a Spall Cause Court transfer¬ 
red to him for execution against the immoveable 
properties of the judgment-debtor is appealable. 

S 102, C. P. C. proiiibits a second appeal from 
the order. 11 Mad. 130 : 11 C. W. N. 861 : 25 Cal. 
872, 12 A. 579, Rel. (Oldfield and Seshagiri 
lyer^ JJ.) Dattada Bhimaraju v. Kasibotla 
Sri Kama Sastrulu. 37 M. L. J. 303 : 

53 I C. 408 : 26 M. L. X. 256. 

-S. 102—Scope of—Cognizable by Small 

Causes—Second appeal—Suit subsequently with¬ 
drawn from Small Causes—Right of appeal. 

The word ‘'cognizable” in S. 102, C- P. C. is 
restricted to the nature of the proceedings prior 
to the decree and not to its character at the time 
of filing the second appeal. The principle ot law 
that a right to prefer an appeal being a vested 
right could not be affected by legislation is equally 
applicable to parties who have acquired a right 
to treat a judgment as final and conclusive. An 
act which deliberately withdraws certain class of 
cases from the jurisdiction of particular Courts 
cannot be said lo declare the law and does not 
have a retrospective effect. (Seshagiri Aiyar and 
Napier^ 77.) Suh'^amanya Aiyar v. Namasivaya 
Asari. 23 M. L. X. 256 : (1918) M. W. N. 238 : 

35 M. L J. 377 : 45 I. C, 11 : 

8 L. W. 374. 

-8. 102— ''Ren{^ — Thunduwaram—Pro- 

vhtcial Small Cause Courts Act, Art, 13. 

Per Sadasiva Aiyar and Napier, 77,— Mirasl 
right is an interest in the village lands. The 
thundnwaram payable to the mirasidar is not of 
the nature of “rent” (like jodi) but comes under 
the geneial expression "dues’* in Art 13 of the 
Pro. S. C. C. Act. A second appeal lies in a suit 
for the recovery of thunduwaram, though the 
amount sought to be recovered is less than 
Rs 500. (Wallis, C. 7, Sadasiva Aiyar and 
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Kumaraswami ) KUmareappa Reddi v 

Manavala Goundan. 41 Mad, 374 : 

34 M. L. J. 104 : 33 M. L. T. 44 : 44 I. C. 699 : 
(1918) M. W. N. 360 : 7 L. W. 243. (P. B.) 

-S. 102 —Damages—Cutiing trees. 

A suit for damages for wrongfully cutting and 
carrying off trees is a Small Cause suit though it 
involves a question of title and is on that account 
tried on ihe regular side. It is not cognizable 
by Revenue Courts under S. 213, Mad. Est. Lands 
Act, 26 Mad. 176, ref : 21 Bom. 248 ; 24 Cal 558. 
Appr. 15 M. 98, Foil. {Spencer and Krishnan, 
JJ.) Narannappa V. Venkataraman. 

20 M. L. T. 281 : ;1916) 2 M. W N. 215 : 

36 I. C. 202 : 4 L. W. 245. 

_S. 102 —Exeouiim—Salc—Setting aside. 

No second appeal lies from the order refusing 
to set aside sale in execution of a Small Cause 
decree. 12 Mad. 116 : 30 Bom. Il3, Foil. (Abdur 
Rahim and Spencer^ JJ.) Sami Rao Appa v 
Vyravan Chettiar. 32 I. C. 712, 

-S, 102—Rent — Incidental prayer for 

declaration. 

In a suit for the recovery of rent, where a 
prayer for a declaration of right is added but no 
separate Court lee is paid therefor such prayer 
should be treated as incidental to the prayer for 
rent and no second appeal lie^*. [Sundara Iyer 
and Sadasiva Iyer, JJ ) Veera<^agiiava Iyengar 

V. Vellai Moopai* 17 I. C. 704 ; 

23 H. L. J. 517. 

-S. 102—Damages — Government, 

A suit to recover an amount less than Rs. 500 
against Government for repairs executed is of 
Small Cause nature and no second appeal lies 
theieon. (Sundara Aiyar and Sadasiva Aiyar, 
JJ,) Secretary oe State v. Aylavajjula 
Ramabkahmam 12 M. L, T. 299 : 

(1912) M. W, N. 954 : 23 M. L. J, 132 : 

16 I. C. 400 : 37 Mad. 533. 

____S, 102Small Cause nature—Question 

depends upon the suit as originally framed. 

The question whether a second appeal lies or 
not must be determined by the nature of the suit 
as originally framed, not as it was afterwards 
amended. (Benson and Sundara Iyer, JJ.) 
Cheriyonni ty. Nhera Poyile. 

(1911) 2 M. W. N 587 : 10 M. L. J. 628 ; 

13 I. C. 174: 22 M. L, J. 47. 


C. P. CODE (V OP 1908), S. 102. 

second appeal from a decree in it. (Findlay, A, 

/, C.) Ramakrishna V, Narain. 

56 I. C. 845. 

-S. 102— Small Cause nature—Test of. 

The original chaiactei of a suit rather than the 
character it assumes by operation of the findings 
therein has to be regarded to find oat whether it 
IS cognizable by a Small Cause Court. The mere 
I act of a question of title arising i« immaterial. 
32 Bom. 356; 2 Bom 248 foil. (Drake Brockman, 
7.C.) Kalu Ram v, Raoji. 501. 0. 629. 

-S. 102— Nature of suit. 

Nature of suit should be determined from the 
plaint apart from the defence. (Brockman, J, C,] 
Dhanyat V. Tanya. 32 I.C. 998 : 12 N. L. K. 47. 

-Ss. 102 and 115— Execuiion—No second 

appeal. 

S. 102 applies no less to orders passed in exe¬ 
cution than to a decree itself. (Diake Brockman, 
J, C.) Manya V. Diwakar. 

29 I. C. 740 : 11 N. L. R, 99. 

-S. 102—Plaint returned for presentation' 

to Original Side by Small Cause Court^Suii does 
not cease to be of Small Catt^se nature. 

Where in a suit for damages or for the value 
of trees cut by the defendant from plaintiff’s land, 
the Small Cause Court returns the plaint for 
presentation on the Original Side, the suit does 
not cease to be of a Small Cause nature and there 
is no second appeal 20 A 480; 12 A L. J 1032 toll. 
(Lyle, A. /. C.) Kanwar Singh v. Ujaga Singh. 

3 U. P. L, R. J. C. 18 : 66 1. C, 7 : 8 0 L. J. 391. 

-S. 102— Trial on the regular side—Small 

Cause suit tried as a regular suit—Effect of,^ 

^ A suit filed in the Small Cause Court was 
returned to be presented on the regular side. 
The suit was tried as a regular suit and there 
was also an appeal before the Dt, Judge. Held, 
that the suit remained a suit of Small Cause natuie 
and that under S. 102 no second appeal lay# 
(Stnarti J.) Bachchi v. Debi Prasad. 

67 I. C. 667 : 23 0. C. 117. 

-S. 102— Execution —A’o second appeal. 

No second appeal lies from an order in execu¬ 
tion of a decree in a suit of a Small Cause nature 
where the value of the subject matter does not 
exceed 600 rupees, (Lindsay, /. C.) GUdAR 
Singh v. Kandhai Lal. 

46 I. C. 82 : 6 0. L J. 187. 


__ 2,102—Small Cause nature -Trial as 

regular suit. 

No second appeal lies against an order for 
presentation to the proper Court under S. 23, 
Pro. S.C C. Act in a suit of a Small Cause nature 
though tried as a regular suit involving a ques 
tiori of title. (Sundara Iyer and Phillips, JJ.) 
ENi^'DiN V. KOnhiperi. 12 I. C. 957 : 

10 M. I. T. 600. 

• % 

' . V 

-8. 102— Rent—Suit for. 

Though a suit for rent due by a tenant of Malik 
Makhuza fields is not triable by a Small Cause 
Court it is still one of a nature cognizable by a 
Small Causes Court and unless the subject matter 
jnvojve^ in the §u|t exceeds Rs. 600j there is no 


-—r-S, 102— Execution—Order in—No second 

appeal. 

An order in execution proceedings of a Small 
Cause decree is within S. 102, C, P. C. and is not 
open to second appeal. \Kanhaiya Lal, A J,C*) 
Kashmiri Bank Ltd. v, Jagamohansingh. 

18 X. 0. 245. 

-S. \02SmaU Cause nature—Tests oh 

The suit as originally brought must be looked at 
to see whether a second appeal lies or not, so in 
an ejectment suit the awarding of damages only 
by the Court will not bar a second appeal. (Lind¬ 
say, 7. C.) JAGANNATH V, DEBI SAHAY. 

t 0 . 493 . 
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--— 102—Applicability of. 

Suit for rent otner than house rent does not fall 
within the scope of S 102. {Mullick and Atkin 
SOM,// ) Sadanand Tewari V. Debi Nath Man- 

JHh 1922 Fat. 164 : 1922 P. 184. 


““-S. 102— Execution — Second appeal. 

There is no second appeal from an Oider by a 
Munsif acting as an original Court in execution of 
a Small Cause decree. 11 C. W. N. 861, Foil. 
[Roe and Kingsford. //.) Manger Singh v. 
Khobhari Rai, 

8 Pat. L. W, 132 : 43 I. C. 15 : 1917 Pat. 80. 

—S. 102— Tax—Suit for, 

A suit to recover katiari or a tax for homestead 
paid by the followers of certain traders is a 
Small Causes suit and no second appeal lies 
under S. 102. {Chamier, Q. J. und Sharfnddtn^ /.) 
Mahboob Momin V, Bhagwati Prasad. 

1 Pat. !• W. 641 :39 I. C. 949 : 1917 Pat. 250. 


——S. 102— Small Cause naturc^Test of — 
Relief regarding matter cognizable by Civil Court 
abandoned in second appeal—No second appeal. 
Where a plaintiff sues for cancelation or docu* 


ment as well as damages against the defendant 
but drops his case regarding cancellation in 
second appeal, the whole second appeal becomes 
incompetent as the remaining claim is one 
cognizable by a Court ot Small Causes only. 
[Mullick,],) Ramtahal Sahu Ganoo Sahu. 

34 I. G. 9u9. 


-S. 102 —Marriage contract—Suit for re¬ 
covery of presents made on a promise of marriage 
—Small Cause suit—Act IX of 1887, Pro. Sm. C. 
Courts Act, 

A suit can be brought for recovering presents 
made on a promise in marriage, when the mar¬ 
riage iiself does not taae place owing to the 
refusal of the party to whom they are given ; but 
such a suit does not lie in a Small Cause Court 
and consequently a second appeal is mainiaina- 
able. [McCoU, A. /. C.) Nga La v. Nga Than. 

141. C. 837: 5 Bur. L. T. 57, 

——^3. 103 and 0.41, R. 25 —Powers of High 
Court on second appeal— Finding of fact. 

To avoid gross miscarriage of justice resulting 
from the omission by the lower appellate court 
to determine any issue of fact or to come to 
definite conclusion on a set of tacts, the High Court 
has the power of determining the issue left 
undetermined by the lower appellate court on the 
evidence on record, or of remitting the case to the 
lower court for a finding on that issue with 
liberty to the parties to adduce additional evi¬ 
dence* 43 M. 567 Ref. (Mr, Ameer AU.) S i 

CHIDAMBAKA SlVAPRAKASA PANDARA SaNNADHI' 
GAL V. VeERAMA ReDDI. 

46 Mad. 686: 43 M L J. 640: 

(1922) M, W. N 749 : 

16 1*. W. 102: 68 I. C. 638: 49 1. A. 286 : 

81 M. L I. 64 (P.C.) 87 G. L. J. 199 : 

27 a W. M. 245 : 1922 (F. C.) 292. 

•rr-r—S. 108* Findings called Jor by High 
Court not returned—Power of High Court to find 
III evidence. 



In a suit by a landlord (ryotwari paitadar) to 
eject his tenants, the Utter claimed permanent 
occupancy rights. The District Court on 6rst 
appeal gave a decree to the landlord. The High 

Court on Second Appeal called for revised find¬ 
ings from the District Court as to whether the 
lenants had occupancy rights but the District 
Judge failed to appieciate the point of view sug¬ 
gested by the High Court and did not make a satis¬ 
factory return. The High Court then examined 
the evidence and found that the tenants had pro¬ 
ved the'f claim to occupancy rights and dismiss¬ 
ed the plaintiff’s suit. Held, that the High Court 
had power under S. 103 of the C. F. Code to make 
decree. (Sir Lawrence Jenkins,) Seturatnam 
Aiyarj;. Venkatachala Goundan. 

43 Mad. 667: (1920) M. W. N. 61: 25 C. W. N, 485: 

27 M. L. T. 102: 11 L. W. 399: 38 M. L. J, 476; 

22 Bom. L. B. 578: 18 A. I. J. 707: 56 I. G. 117: 

47 I A. 76 (P. C.) 

[On appeal from 24 M. L. J. 571: 

13 M. L. T. 450: 20 I. C, 374: 

(1913) M. W. N. 434,] 

- S. 103 and 0. 41, R. 25— Powers of second 

Appellate Court. 

When the lower Court has not framed the ap¬ 
propriate issue, the second Appellate Court may 
raise and decide it itself if there is sufficient evi¬ 
dence on record for deciding it. {Viscount Hal¬ 
dane.) Damusa V. Abdul Samad, 47 Cal, 107: 

46 I. A. 140; 17 A. L. J. 700: 16 N. L. R. 97: 

37 M. L J. 36: (1919) M. W. N. 605: 

21 Bom. L. R. 920: 61 I. C. 177: 

10 L. W. 310: 24 C. W. N. 81 (P. C.) 

-S. 103— Decision on issue not decided by 

lower Court—Power of High Court. 

Where in a pre-emption suit the lower appel¬ 
late court has not decided the issue of acquies¬ 
cence, the High Court in second appeal can decide 
the question on facts proved and hold that the 
plaintiff knew of and acquiesced in the sale. (7?z- 
chards, C. J, and TudboU, J.) Anchal v. Dalip 
Singh. 47 I C. 400: 16 A. L. J. 779. 

' S. Second appeal—Power to deter* 

mine question of fact. 

The High Court in second appeal can dispose 
of a question of fact not determined by a lower 
appellate court. (Griffin and Chamier, //.) SFi 
Ram V, Ram Lal. 18 I. C. 878: 11 A. I, J. 255. 

-S. 103 —Remand on plea of usage. 

Where the judgment of a court of appeal is 
reversed on a question of custom or usage on a 
preliminary point, the High Court should not 
take in itselt to examine the evidence as to usage 
as if it were hearing the first appeal but should 
remand the. case for disposal cn the merits by 
the lower appellate court, [Ayling and Seshagiri 
Iyer, JJ ) Pankaiammal v. Secretary Of 
State. 40 Had. 1108 5L. W. 346: 

32 M. I. J. 237: 40 I C. 616: 21 M. L. t. 411, 

-S. 103— Finding of fact — PQwer\ot High 

Court. 

When the Lower Court has not given any find¬ 
ing on a question of fact the High Court can 
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under S. 103 arrive at a finding on the evidence 
on record. [Sudasiva lycv (ittd Spcucet^ /J.) 

Gangesetti v» Ramamuethi, 28 I. C. 673: 

1 L. W. 249. 


S, lOZ—Evidence not considered’—Ques‘ 


tion of fact. 

The High Court is competent to determine a 
point of fact in second appeal if it appears from 
the judgment of the lower appellate court that it 
failed >o consider all ttie evidence on the record 
relating to that point. (Lindsay, 7. C.) KUhJ 

Behari Prasad v, Basdeo Prasad 

47 I. C. 950: 5 0. L. J. 464. 


C. P. CODE (V OF 1908), S. 104. 


S. 104—No appeal from order under 


S. 19, Arbitration Act, 

No appeal lies from an order staying a sun 
under S. 19 of the Arbitration Act. (Kincaids J C. 
and Madgavkar^ A, J. C.) Sodawaterwala v, 
Volkat Brothers. 1923 Sind, 25, 


S. 104 (1) (b.)—A ward — Appeal, 


S. 103—Hfg/i Court can determine issue 


not determined by court below. . 

Per Jwala Prasad, 7.—S. 103, C.P.Code. which 
has been newly added, has widened the power of 
the Appellate Court to go into evidence and de- 
termine any issue not determined by the 
below* (Miller, C, 7» and Jwala Prasad, J.) 

Lochan Kai v, Lala Sant Prasad. 

3 Pat. L. T. 303 : 65 I. C. 536 : 1922 P. 417. 


Unless an award is superseded, S, 104 (1) [a) 
bars an appeal and if the Court in superseding 
an award has adopted a procedure not authoris¬ 
ed by law a revision will lie. 37 P* R. 1895 Fol, 
(Reid, C, J,) Buda Singh v. Ram Nath, 

251 P. W, R, 1912: 17 I. C, 388: 125 P, R, 1912. 


S. 104 (1) (c)—Appeal—Order modifying 


S. 104 and 0. 43, R. I—Order of Court 


Right of appeal, 

Wnere a Court is seized with a matter under 
a particular rule and an order thereunder is 
appealable, then the order actually made by the 
Court in that matter is also appealable (Macleod, 
C,J. and Heaton. J.) Shriniwas Kuppusamy 
MUDALIAR V. M. C. Waz. 45 Bom. 99 : 

59 I. C. 421 : 22 Bom, I. R. 1126. 


S 104 and .0. AZ-^Order oxerruling ob~ 


jeotions to award — Appeal, 

No appeal lies against an order overruling ob- 

leciions to an award. (Johnstone, J.) Nakapat 
Rai V. Devidas. 1 P. L R. 1911: 9 I- C.^385 : 

12 P W. R. 1911. 


award. , , , 

S, 104 (1) (c) of the C, P, C. does not confer 

an unrestricted r'ght of appeal and when an order 

has been made moditying or correcting an award, 

the validity of the whole award cannot be called 

in quesiion in an appeal preferred against that 

order as the appeal is allowed against tbe order 

only in so far as it modifies the award. (Mooher- 

jee and CarnduffJJ,) Rajbans Sahay v, Soorja 

Lal 15 1' C, 519: 17 W. N, 617. 


S. 104 (11 (dl and (i]—Application of. to 


arbitration proceedings. 

Neither clause nor (/) of S, 104 of the C, P, 
C. sanctions an appeal against an order a Court 
in arbitration proceedings, (Johnstone. O, 7. and 
ShadiLal,J.) Ram Jawaya Mal v- Devi Ditta 
Ma l. 107 P W R. 1916 : 117 P. R. 1916 : 

34 I. C. 192: 70 P. L. R. 1917. 


■S. 104 (1) (d). 


•S. 104 —Order under R. 90 o/O. 21—No 


second appeal- . . , j 

No Second Appeal lies against the order passed 

in appeal on an application under O. 21, R. 90 but 

when a Second Appeal is competent under S. 47 
in respect of the allegation relating to the notice 

under O. 21. R. 22 the High Court will deal 
with the entire case; for the remedy of the losing 
party affected by the decision of the lower Appel¬ 
late Court cannot be divided into parts, particu¬ 
larly when the application was pnma facie barred 
by limitation. (Jwala Prasad and AdamuJJ.) 

Dass Narayan Singh v, Mir Mahamed. 

2 Pat. L, X. 401: 6 Pat L. J. 319. 


An agreement to refer to arbitration made by 
certain parties to the suit and the order thereon is 
appealable under the new Code as under the old 
Code. (Ayling and Spencer. 77.) T. Venkata* 

OHELLAM REDDI V. V. T. RaNGIAH R^DDI. 

36 Mad. 353 : 21 M. L. J. 990 : 10 M. L. T. 248 : 

12 I. C. 372 : (1911) 2 M. W. N. 249. 


S. 104 (1) (e)—Agreement to refer to ar-. 



•S 104 and 0, 21, R. 66 Appeal, 


Order under O, 21. R. 66 (4) is not appealable 
16 C. W.N. 970, foil, (Foa:, C. 7. and Parlett. J.) 
N C Chatterjee V. R. M. Karpan Chetty, 
8 L, B, R. 350: 36 L G. 402: 10 Bur. L. T. 115, 


• S, 104 —Arbitration Aot^ S. \9-^Appeal 


from order. , 4 ^, o r* 

No appeal lies upder section 104, C. r, 

rom an order passed under Section 19 of the 

rbiiration Act staying a suit, ^ 

1 3. L. R. 86 F: B: 28 A, 349, Foil. 4o B 245 : 
6 S. L. R. 174 Appr, (Kincaid^ J. C, As*on. J. 
\iadgavkar. A, J. C.) FIRM of MenQHRAI 
HiALDAs V, Messrs. Langley Billimokia 
HP Co. 1923 S. 88. 


bitration—Finding of trial Court, 

Where a Subordinate Judge decided that no 
agreement to reier had been entered into by the 
plaintiffs, and that therefore the suit was not 
liable to be stayed under para. 18, Sch. II, C.P.C. 
Held, tbe decision was one that the Court was 

competent to airive at and is appealable under 

S. 104 \e) C.P.C, (Shadi Lal and Broadway, 7^) 
Firm Sheo Prasad Radha Kishna v, Indore 
Malwa United Mills. 65 P. W. R. 1917 : 

39 1. C. 508 : 62 F. B. 1917. 


S. 104 (1) (e)—Appeal—Order rejecting 


application for reference to—Right of appeal. 

Where a court remses an application by a 
party in a pending suit for reference to arbit¬ 
ration, since one of the defendants was unwilling 
to agree lo a reference being made, despite the • 
plaintiff’s readiness to discharge that unwilling 
defendant from the array of parties, there is no 
appeal against the order of rejection. (Ltndsay^ 
C. J.) Janki Prasad v. Balmukund. 

87 1. C, 19V 
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--S* 104 (1) (e)— Order graniing stay of n 

sttit'-^AppeaL 

Under S. 104 (e) of the C. P« Code an appeal 
lies from an order granting or refusing stay of a 
suit, where there is an agreement to refer to arbi¬ 
tration whether under the C. P Code or under 
the Arbitration Act. (Pratt, /. C. and Couch, A 
7. C.) Messks. Kodumal Kalumal v. Messrs. 
VOLKART Bros. 48 I. C. 434 : 12 S. L. R. 34. 

-S. 104 (1) (f)— Order refusing to file 

award under Arbitration Act is appealable. 

Aa order refusing to file an award made under 
the Arbitration Act, is appealable under S. 104 (1) 
(f) of the Civil Procedure Code. (Piggolt and 
Walsh, JJ.) Nain Sukh Das v. Gajanand. 

43 All. 348 : 61 I. C. 269 ; 19 A. L. J. 132. 

-S. 104 (1) (f) and 0. 43. R, 1 (^]—Order 

refusing to set aside ex parte decree. 

An order refusing to set aside an expat ie decree 
passed in accordance with an award is appeal- 
able. (Piggott and Walsh, JJ.) Nehal Singh v, 
Khushal Singh. 38 All. 297 : 

33 I, G. 80 : 14 A. L. J. 332. 

-8, 104 (1) (f)—Orrffir refusing to set aside 

award, if appealable. 

An order refusing to set aside an award is a 
judgment within Cl. 15 of the Letters Patent and 
is therefore appealable. There is no right of 
appeal against such an order under S. 104 (/) C.P. 
C, which has no application to the finding of an 
award under S. 11, Cl. (2) of the Arbitration Act. 
(Sanderson C. /, and WoodroffCt /,) Campbell 
R. Co. v, Jeshhaj Gridhari Lal. 

46 1. C. 687 : 45 G. 502. 

-S. 104 (1) (fl and (2) and Sch. II, paras 20 

and 21 cl. (Z)~ ArbitraHon pending litigation 
without intervention of Court—Filing — Award — 
Appeal—Revision, if lies. 

An appeal lies against an order direcbng an 
award to he filed : and no further appeal lies to 
the High Court, (Carnduff and Richardson, JJ.) 
Rahim Maughi v, Staikh Ekbar. 

22 I. G. 690. 

-8. 104 (1) (f). Sch. II, para. 21, cl. (2)— 

Private arbitration— Appeal. 

An appeal lies against an order filing an award 
in an arbitration outot Court even alter a decree 
on the award is passed, as the validity of the 
decree depends upon the validity of the order 
directing the award to be filed. (Chatterjee ana 
Teunon, JJ,) Khetter Nath Ganguly v, Usha- 
BALA Dasi. 22 I, 0. 391 : 18 G, W. N. 381, 

—-S. 104 (1) (t)—Order filing the award— 

What is. 

An order filing an award from which an appeal 
is provided for in S. 104 (/) C. P. Code is one 
which is passed after objections to the award 
have been disposed of. It does not mean the order 
by which the arbitrators are directed to bring the 
award 6o Court. (Harrison, J,) Ghulam Mustafa 
V. Ghulam Sadiq, 18 I. C, 820. 

-8. 104 (1) (i) and Soh. II, Paras. 16 and 21 

•^Award on reference by Court—No second ap- 
^alr^AppeaL 


G.P. OODE (V OF 1908), S. 104. 

Under S. 104 (1) (/), an appeal lies from an 
order filing or refusing to file an award without 
the intervention of Court, but no appeal lies from 
an order filing an award made in pursuance of 
an order of reference by a Court and filed under 
Para. 19, The section applies to an award filed 
under Para. 21, (Shndi Lal,C. J, and Wtlberforce, 
J.) Tehlamal V - Dhanamal. 

60 I. 0. 690. 

-S. 104 (1) (f) and Soh. II, Paras 1 and 16 

—Order rtfusing to file award—Appeal — Refer* 
ence through Court—Order setting aside award 
under Para, 15— Interlocutory order — Appeal — 
Revision, 

Cl. (i) of S. 104 of the C, P. Code refers to 
cases where a matter has been referred to arbi¬ 
tration without the intervention of the Court, 
There is an inherent difference between orders 
refusing to file an award on a matter referred to 
an arbitration without the intervention of the 
Court and those referred to under Sch. II para 1, 
C. P, Code, In the former case, the Court refuses 
to file an award, and its order amounts to aformal 
adjudication in the matter of controversy and 
conclusively determines, the rights of the parties. 
In the case of orders setting aside an award under 
para. 15 of Sch, II, the order is only of an 
interlocutory nature and is in no way a conclu¬ 
sive adjudication of the matter in dispute. Conse¬ 
quently such an erder is not open to revision, 
(Wilberforce, J ) Behari Lal Vs Khan Chand, 

47 I- G. 171: 154 P. W. R. 1918. 

-S. 104 (1) (f), Gl. (2)Second appeal— 

Order on an application to file private award. 

The decision of a Court on an application to 
file a private award, part of it being on a matter 
outside the scope of the arbitration, is an ‘‘order’' 
and it is open to second appeal. S, 104 C. P. C„ 
Sub section (2| prohibits a second appeal from an 
appeal under it. (Shadi Lal and Le Ross*gnol, 77.) 
Ahmad Din v. Atlas Trading Co. 

66 P. R 1916 : 31 I. G, 80 : 146 P. W. R, 1916. 

-8. 104 (1) (f) and (2)—Appellate Court 

allowing award to be filed—Appeal or Revision. 

An order passed by an appellate Court under 
Sch. II Para. 20, C, P C. allowing an award to be 
filed and directing the lirst Court to pass a decree 
in accordance therewith is not open to appeal. It 
is exceedingly doubtful even it a revision lies. 
(Raiiigan and Scott Smith, JJ.) SuNDAR Doss 
V , Manick Chand. 280 P, L R. 1914 : 

27 I. C. 332 : 143 P. W. R. 1914. 

-S. 104 (1) (£)—Decree based on —Award 

without inifrvention of Court — Appeal—Revision, 
S. 104 (1) (i) C. P. Code provides an appeal from 
an order filing an award and so an application 
tor revision of the final decree passed on an award 
out of court can be heard as an appeal though 
no appeal is provided against the decree. 
(Kensington and Beadon, JJ,) Ghulam Mustafa 
v^ Musammat Halima Bibi. 176 P. W. R. 1918 ; 

21 I. 0. 298 : 310 P. L. B, 1918. 

-S. 104 (1) and (fl, Sch. II, Paraa, 16 and 

17 to 2i-~Proceedings and decree under paras .17 
to l9^Appeal. 
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The words “ without the intervention of the 
court in S. 104 U) {/) of C. P. C. apply only to 
those proceedings which are taken under paras 20 
and 21 and not the proceedings taken under 
paras 17 to 19 of the second sch. A decree passed 
in obedience to an award, as the result of the 
proceedings under paragraphs 17 to 19, cannot be 
appealed against. (Kensington and Beadon^ JJ,) 
Jagan Nath v, Nanak Chand. 9 P. B. 1913 : 

16 1. C. 996 : 243 P, L. B. 1913 

-S. 104 (1) (f) and Sch. II, Para, 21 (1) 

and (2). 

An appeal lies under S, 101 (/) of the Code of C. 
P. C. from an order fihng an award made in an 
arbitration without the intervention of the court 
in spite of the tact that the Court has proceeded 
to pronounce a decree under Cl. 21 (1) of Sch. II. 
C. P. C. The provisions of S. 104 (/) are clear and 
are not subject to paras 21 (1) and 21 of Sch II. 
(Reidy C. 7., and Kensington, 77.) Ram DiTTi v. 
Amar Singh. 103 P. W. B. 1911. ; 

172 P. L. B. 1911 : 10 I. C. 512 : 123 P. B. 1912. 

-S. 104 (1) (f )—Order directing filing of 

award—Whether appealable. 

An order directing an award to be filed is ap 
pealable, even though the decree following the 
same is not and even though the order also eui- 
bodie^i a decree in accordance with the award. 
(White, C. 7. and Phillips, J,) Palli Bandab 
Sitaramayya V. Pattri Bandab Sichayya. 

(1911) 2 M W. N. 223 : 12 I. C 269 : 

21 M L J. 1005. 

--S. 104 (1) (f) and Sch. II, paras 15 and 16 

— Appeal—Misconduct of arbitrator— Objection 
disallowed after inquiry—Decree in conformity 
with award. 

A reference to arbitration was made in a pend¬ 
ing litigation. The award was challenged on 
the ground of arbitrator’s misconduct. After mak¬ 
ing an inquiry into the allegations of miscon¬ 
duct, the court refused to allow the objections 
and passed a decree in accordance with the award. 
Held, that the order disallowing the objections 
and the decree passed on the basis of the award, 
were not appealable. 18 A 422 foil. (Piggott,J. C.) 
Sumitra V. Ganesha. 16 I, C, 595 Oudh. 

I 

-S. 104 (1) (f) and Sch 11, para 21 (2) — 

Deoision as to filhig of award—Right of appeal 
—Distinction between the two provisions^ 

The effect of section 104 (1) (/) seems to give a 
right of appeal against the decision of the Court 
on the question whether the award should 
be filed or not. Paragraph 21 (2) of the second 
schedule allows an appeal also if the decree of 
the Court does not correctly interpret the award 
and on an appeal under this provision the decree 
can be corrected so as to bring it in accordance 
with the award. But when the decree does cor¬ 
rectly interpret the decree in other words when 
an award has lawfully been made there is no 
appeal against the decision of the arbitrators, 
(Carr, 7.) Maung Tuno v. Maung Po Shock. 

1 B. 265 : 1923 B. 189. 

. s, 

' ■ "3. 104(1) (1) and (H)—Appeal — Award — 
Setting aside. 


C. P, CODE (V OF 1908), S. 104. 

No appeal lies from the order of an Appellate 
Court setting aside the order of the lower court 
refusing to file an award made without interven¬ 
tion of the Court. {Hartnoll, Offg. C. /. and 
Ormond, J ) Ma Kyaing v. Ma Shwe Thin. 

7 L. B. B. 277 : 26 I. C. 7 : 

8 Bur. L. X. 44. 

-S. 104 (1) (f) and Sch IT, para 20— Arbit¬ 
ration — Award—Condittoiiul purchase of out¬ 
standings by one partner. 

Where certain disputes were referred to arbi¬ 
trators and an award was made directing the 
purchase of the partnership outstandings at a 
Certain valuation by the plff. partner and holding 
the deft, responsible for any error on accounts 
regarding the outstandings. Held^ the award did 
not finally determine the questions referred to 
for arbitration (ParletU 7.) Subramanian 
Chetty V. Vellian Chetty. 7 Bur. L, T 287 : 

24 I. C. 132 : 8 L. B. B 58. 

-S. 104 (0 (t)—Scope. 

Section 104 (1) (/) applies to aibitrations under 
the Code. (Fox, C 7, and Hartnoll, J,) Ripley 
T/, Nahapiet. 6 Bur, L, T, 156 ; 

17 I. C, 902 : 6 L. B. B. 88. 

---Ss, 104 (1) (g) »nd 96 — Small Cause 

Court — Appeal. 

No appeal lies against an order of a Small 
Cause Court under S. 95 26 I, C 359, diss. (Old¬ 
field and Seshagiri Aiyar, 77.) Arumugam Asari 
V, Gurunatha Asari. 36 M. L. J. 436 : 

50 I. C. 886 : (1919) M. W. N. 490. 

-S. 104 (1) (gl and 95— Refusal to com¬ 
pensate for improper attachment—Appeal. 

An appeal lies under S. 104 (g) from an order 
refusing relief under S, 95 of the C. P. Code as 
well as from one granting such relief, (Oldfield 
and Sadasiva Aiyar, 77.) Narahari Ayyar v, 
Vaithinatha Iyer. 25 M. L. X. 46 : 

491. C. 86 : 9 L. W. 69. 

-Ss, 104,(1) (g) and 96— Compensation for 

improper attachment—Order awarding, if ap- 
peal able. 

An appeal lies against an order awarding comr 
pensation tor improper attachment under Ss. 491 
and 497 C. P, C. 1882. (Benson and Sundara 
Aiyar, JJ) Kandappa Chetty v, Chinnappa 
GoUNDEN. 11 1. C. 349 : 21 U. L. J. 460. 

--Sr, 104 (1) (h) 42, 146 and 47—Snre/y— 

Appeal by. 

Though a surety for failing to satisfy a decree 
is arrested under S, 104 Cl, (h) yet he is given a 
right to appeal under Ss. 42, 47 and 145 of G, P. 
Code. (Woodiroffe and Chatterjee, JJ.) AdhAR 
Chandra Gope v. Pulin Chandra Shaha, 

30 I. C. 684 : 19 C. W, N. 1085. 

---S. 104 (V (h)— Execution—Orde^ direct¬ 
ing arrest of judgment-debtor — Appeal^ if lies. 
An order passed in execution of a decree 
under S. 9 of the Specific Relief Act is not appeal- 
able. Therefore an order passed in execution 
of such a decree directing the arrest of the judg^ 
ment-debtor is not appealable either as a decree 
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or as an order under S. 104 (1) h C. P. C, iShadi 
iO Jehangir Singh v. Hira Singh 

6 P. W. R, 1917 : 39 I. C. 379 : 
18 P. L, B, 1917 : see also, 39 I C, 376. 


-S, 104 (1) (h) and 0. 43, R. 1 {r)~Order 

nndfr 0, 39- 2 (i) 

An appeal lies against an order refusing to 
take faction under O. 39, R. 2 (3) [Wallts, C. J., 
Abdur Rahim and Srinivasa lyen^ar^ JJ,) Ox- 

TAPURAKKAL THAZATH V. AlABI MASHUR KoYAX- 

39 Mad. 907 : 3 L. W. 430 : 
30 M. L. J. 623 :19 M.L. T.314: 
341 C. 688 ; (1916:' 1 M. W. N. 328. 

--S. 104 (2) and 0. 21, R. 90-~Execufiou sale 

—Order refusing to set aside—Appeal to Privy 
Council—Maintainability— P, Code (1882 iss. 
2) 588 and 595. 

Orders under O. 21, R. 90 of the C. P. Code, 
S. 311 setting aside or refusing to set aside sale 
on appeal by the High Court deal finally with the 
rights of parties and are appealable to the Privy 
Council, (Lord Moulton,] Tekait Krishna 
Prasad Singh v. Moti Chand. 

40 Cal. 636 ; 40 I. A. 140 : 17 C.W. N. 637 : 
(1913) M. W. N. 487 : 11 A. L. J. 617 : 
15 Bom, L. R. 515 ; 14 M. L. T 37 : 

17 C.L.J. 573 : 19 I.C. 296 : 
25 M. I. J, 140 (P. C.). 

-g j 2 ) —Order in appeal setting asi¬ 
de the order for return of plaint—Further appeal 
does not lie. 

An order in appeal setting aside the order of 
the lower Court, returning the plaint for present¬ 
ation to the proper Court is not open to Second 
Appeal nor is such order open to revision, though 
it may be erroneous in law or in fact. (Piggott 
and Walsh, JJ.) Chandulal v. Kokamal. 

43 All. 334 : 61 1. C. 36 : 19 A. L. J. 110. 

" --S, 104 (2) and 0 21, R. 90— Application to 

set aside execution sale — Order—Second appeal, 
if lies—Letters Patent (Allahabad), S. 10. 

Under S, 10 of the Letters Patent (Allahabad) 
no appeal lies from the order of a single Judge of 
the High Court dismissing an appeal trom an 
order of the executing Court on an applicaMon 
under O, 21, R, 90 to set aside an execution sale 
14 A 226 Foil, (Richards, CJ„ and Banerjee, /.) 
PlARE L,ALsV. Madhan La l. 89 All, 191 : 

39 I, G. 460 : 15 A. L, J. 46. 

" - -S. 104 (2) and 0. 21, R. 't2Second appeal 

‘—Order of the appellate Court^Setting aside 
sale. 

No second appeal lies from an order of the Ad- 
peltate Court against an order passed under O. 21, 
R. 72 (3j of the Code, (Chamier and Piggott, JJ.) 
Mahabir Sahu V, Bhirgu Rai, 28 L C. 270 : 

13 A. L. J. 351. 

-S. 104 (2) 0. 43 R. 1 (j) and 0 21. Rr. 90 

and 22 -*-Order setting aside a sale—Second 
apeaU 

No second appeal lies from an appellate order 
setting aside a sale under 0.21, R 90. But the 
BIgh Court may regard an appeal as a revision 

VOL. 1—91 


C. P CODE (V OF 1908), S. 104. 

if the case calls for further consideration. (Knox 
and Griffin, JJ,) Kuahradhka Raman z'.Gulza- 
RIKUAR. 13 c. 147. 

-—s. 104 (2) and 0. 43, R. 1(a) and (w). 

No appeal lies from an order passed in appeal 
remanding for trial on merils a case in which the 
plaint had been retunied for presenfafion, 2 A. 
L. J. 119, ref, [Stanley, C, J, and Bancrjee, J.) 
Nanbat Singh v. Bai.deo Singh. 33 All. 479 : 

9 I. C. 666 : 8 A. L. J. 12. 

S, 104 (2j, and 0. 43— Suit dismissed for 
70ant of proctss in—Suit restored by Appellate 
Court, 

There is no appeal from the order of an ap¬ 
pellate Court restoring «uit ebsmissed for want of 
process fee. (Knox,C,J, and Karamat Hussain, 
J,) Abdur Rahiman v. Sughra Begam. 

9 I, C. 484. 

-S. 104 (2), 47 and 0. 21, R. QO-Second 

appeal. 

Impeachment of sale proclamation in execution 
by a judgment debtor on the ground of fraud an¬ 
tecedent to publication is not by itself a ground 
for a second appeal. Quaere :—whether the de¬ 
cision of a question of fraud before the execution 
and conduct of an execution sale brings the case 
within the scope of S. 47, C.P.C. [Hookerjee and 
Cuming, JJ.) Fulsummannessa Bibee v, Hala- 
MADDI Molla. 40 I.C. 426 : 25 C LJ. 399. 

-S. 104 (2) 0. 21, R, 90 and 0. 43, R 1 (j) 

—Execution sale before new Code—Alienation to 
set aside after nexv code— Right of appeal--No 
vested right in procedure. 

procedure cannot be the subject of a vested 
right in favour of any litigant- An application 
presented af er an enactment of a new code must 
be treated as having been presented under the 
new code. Where an application was made 
after the C. P, Code of 1908 had come into force, 
to set aside a sale held before the new code came 
into force . Held, that the new cods governed 
the application and that a second appeal was bar¬ 
red under S. 104 sub-Sec |2/. [Mookerjee and 
Beachcroft, JJ.) Nilmoni Singh 7-. Binda Dasya. 

16 I.C. 436. 

-S. 104 (2) and 0, 21, R. 90 and 0, 43. R, 

1, (1)—Execution sale—Application setting aside 
— Fraud, 

There is no second appeal against an appellate 
order confirming an order refusing to set aside a 
sale on the ground of fraud under S. 104 (c) (2) 
and O. 21, R. ^0 read with O. 43, R I. (;) [Brett 
and Carnduff, JJ.) Raj Mohan Pal v. Gobinda 
Chandra. 14 I.C. 63 : 17 C W.N. 624: 

See also 15 I.C. 679 : 16 C.W.N. 1051. 

-S 104 (2), 0 43. R. (1) (j) and 0. 21. R 89, 

—Second appeal. 

No second appeal lies from an appellate order 
disallowing an application under O. 21, R. 89. 
(Jenkins, C. J and Coxe, J.) Asimudui Sheikh 
V, SuNDARi Bibi, 38 Cal, 339 : 16 C.W.N. 844 : 

10 I.C. 345 : 14 C.L.J. 224. 

-S. 104 (2)— Scope of — Appeals under 

cl. 10 of the Letters Patent not affected- 
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It was not intended by S. 104 (2) C.P.C to 
override the express provision of the Letters Pat 
ent or to tak*^ away by implication a right of 
appeal conferred thereunder. 14 A. 226; 39 A 191; 

9 C. 482 ; II A. 375 : 26 C. 361 • 25 M. 555 Ret. 
(Shadi Lai, C. J. and Harrison, J,) Ruldu 
Singh v, Sawal Singh. 3 Lah. 188 : 

67 L C. 388 : 1922 Lah. 380 (2). 

-S. 104—Cl. 2, 0, 43, E. (1) {^—Second 

appeal where no first appeal lay. 

There can be no second appeal to the High 
Court on the decision in appeal which did not 
lie. {Scott-Smith, /.) Gul Bang v: Muhammad 
^EKAR Khan. 3 Lah. L.J. 463 

-S. 104 (2)— Order in terms of oompromise 

Order of District Court in appeal in terms of 
compromise is final and is inappealable. (Le 
Rossignol and CainphellJJ,) GurUCHAFAN Singh 
V. Shibedev Singh. 

3 Lah. 175 : 66 I C. 258 : 1922 Lah. 309 

-S, 104 (2) and 0, 41, R. 1 (a) (Vi)—Order 

in appeal setting aside order returning plaint 
—No Second appeal. 

There is no second appeal against an appellate 
order setting aside an order returning a plaint to 
be presented to the proper court and remanding 
the case for trial on the merits 33 All. 479 and 101 
P.L.R. 1913 foil. (Broadway, J ) Firm of Bha- 
wANi Sahai Kanshi Ram Ferozepore v. Firm 
OF Harbans Singh Gopal Das. 68 I.C, 3C4 : 

2 Lah, L.J. 587. 

-S. 104 (2)— Plaint — Order returning 

Appeal—Order not open to Second Appeal, 

An order of an Appellate Court reversing an 
order of the Lower Court returning a plaint for 
presentation to the proper Court is not open to 
Second Appeal. [Abdul Raoof, J,) Ram Lal 
ISHAR Das V, Salig Ram. 59 I. C. 2 : 

7 P. W. R. 1921. 

-S. 104 (2), 0. 21. R. 92 end 0. 43, R. 1 (j) 

—Execution sale set aside — Appeal, second ’whe¬ 
ther lies. 

Where an execution sale is set aside under 
O. 21i R, 92 and the right of appeal under O. 43, 
R. 1 (j) has been availed of, no second appeal is 
competent from the order of the Appellate Court. 
(Broadway, J.) Jiwan Singh v. Sawan Lal. 

54 I.C. 941 (1) : 168 P. . 1919. 

-S. 104 (2) 0. 43, R. (1) (J) and 0. 21, R. 92 

—Second appeal — Order on appeal by judgment- 
debtor refusing to set aside auction sale. 

An order of the appellate Court in appeal by 
the judgment debtor under O. 43, R. 1 (j) C.P.C. 
against the order of a Court refusing under 
O. 21, R. 92, to set aside, on his application under 
O, 21, R. 90, the auction sale of his immoveable 
property to the decree-holder, is not a decree and 
consequently no second appeal lies under S. 104 
(2) against that order. (Shah Din,J.) Babu Lal 
V. Chanda. 6 P.W.R, 1916 : 27 I.C 589 : 

38 P.L R, 1915, 

-S. 104 (2) and 0. 7, B. 10, 0. 43, E. (1) (a) 

— Order in appeal setting aside order for return 
of plaint—Further appeal, if lies. 


C. P. CODE (V OF 1908), S. 105. 

An order in appeal setting aside the order of 
the lower court returning the plaint for presen¬ 
tation to the proper court is not open to second 
appeal, (Scott-Smith, /.) Chhubu Mian v. Har 
Charn Das. 119 P.R 1912 : 101 P.L.R. 1913 : 

18 I.C. 529 : 48 P.W.R. 1913. 

-S. 104 (2) and 0. 43, R. 1 (a). 

A plaint was returned for proper presentation 
under O. 7 R. 10, Plff. appealed under O. 43, 
R. 1 (a) and the appellate court remanded the 
case for trial on merits under O. 41, R. 23. The 
defendant filed a second appeal urging that it 
was an appeal against the order passed under 
O. 41, R. 23. Held, that the order was passed 
under O. 43, R. 1 (a) and that no appeal lay 
against that order under S. 104 (2). C./.). 

Manu Lal v, Har CharaN Das. 10 I. C. 36 : 

147 P. L. R. 1911 : 258 P.W.R. 1911. 

-S. 104 (2) and 0. 43, R. i (j) — Second 

Appeal—Execution sale—Setting aside. 

No second appeal lies against an order passed 
in appeal upon a petition by an auction purchas¬ 
er to set aside a sale on the ground that the judg¬ 
ment debtor had no saleable interest in the 
property. (Spencer and Kumaraswami, Sasrti, 
JJ) Sundara Singh v, Pazamahlal pada- 
vachi, 45 I.o. 701. 

-S. 104 (2) and 0. Appeal. 

No appeal lies against an appellate order set¬ 
ting aside an oider of the court of first instance 
refusing to set a aside an ex parte decree. (Munro 
and Sankaran Nair, JJ,) Venkatachellaya v. 
Subramania. 9 I.C, 66 : 

9 U.L.T. 269. 

-S. 105— Interpretation of remand order. 

Where remand was ordered on one of the two 
points any one of which would have been suffi¬ 
cient to dispose off the case the remand order 
must be deemed to have confirmed the decision 
on the other point. (Lord Phillimore,) Sripat 
Singh Dugar v. Rai Hariram Goenk. 

31 M.L.T. P.C. 38 ; 26 C.W.N. 739 : 
74 X C. 597 : 16 L.W. 447 ; 4 U.P.L.R. P C. 68 : 

1922 M.W.N. 671 : 1922 P.C. 61. 

-S. 105— Interlocutory order can be object¬ 
ed to—Appeal from final decree. 

Notwithstanding the dismissal of an appeal 
against an interlocutory order in a suit on the 
ground (hat no appeal lay against it, it is open to 
a party to complain ol any defect or irregularity 
in the order in an appeal from the final decree it* 
self. (Walsh and Ryves, J,] Shanker Lal v. 
Mahomed All 44 All 634 : 20 A.L J. 349 : 

t.R. 3 A. S04 : 4 D.P.LE, (A.) 97 : 

66 I.C. 920; 1922 All, 118. 

-Ss. 105 and 115. 

The Court will not interfere in revision in a 
case of those interlocutory orders, agaiost which 
though no immediate appeal lies, a remedy is 
supplied by S, 105, which provides that they may 
be made a ground of objection in ah appeal 
against final decree. [Knox, J.) Sheopal Singh 
V , Badri Singh. 88 l.G. 906* 


1445 


CIVIL DIGEST, 1911—19^3. 


1446 


C. P. CODE (V OF 1808), S. 106. 

——-S. 105 —Plea not raised in Appellate 

Ccurt. 

The mortgagees sued on a inortgaRe ; but their 
suit was dismissed on the ground that no con¬ 
sideration for the mortgage passed. On 
appeal to the High Court, the consideration being 
held to be proved, the case was remanded under 
O. 41, R. 23 for a decision on merits. The de¬ 
fendants did not support the decision of the 
Lower Court on any other ground before the 
High Court; but raised the question of invalid 
attestation under S. 59 of the T, P. Act in the 
lower court on remand. The Lower Court again 
dismissed the suit on that ground, Held (1) that 
the Lower Court could not frame a fresh prelimi 
nary issue when the case is remanded, as the 
effect oi the remand order was to send back the 
case to the first court to try the remaining issues. 
(2) That the technical plea of attestation ought 
to be treated as raised for the first time in appeal. 
The defendants having failed to raise the objection 
before the High Court precluded themselves 
from raising it at the subsequent stage of the 
same litigation either as res judicata or on the 
general discretion of the Appellate Couit in deal¬ 
ing with substantially new pleading taken up in 
appeal for the first time and incapable of dis¬ 
posal without fresh evidence. (Piggott and Lind- 
say^ JJ,) Chunni Lal v, Habib Ai i. 35 I.C. 671. 

-—^S. 105 —Scope of. 

The policy of the Legislature in enacting 
S. 105, C. P, Code was to give finality to orders 
of remand (Mookerjee and Rankin, 77.) Bisai 
Nath v Tara Nath Deb. 72 I C. 688 : 

1923 Cal. 385 


-S. 105, 0, 6, R. VI—Amendment of plaint 


— When not to be allowed^ 

Where in an action for damages and injunc 
tion the plaintiffs had alleged in their plaint title 
to and possession of the land in dispute but ibe 
defendants having denied the latter fact the 
plaintiffs applied for an amendmeni by addition 
of a prayer for declaration of t4le. The court of 
first instance did not allow the amendment but 
the appellate Court did and remanded the case for 
retrial. In the course of retrial the plaintiff ap¬ 
plied for another amendment with a prayer for 
recovery of possession. An objection was taken 
to the amendment that it altered the character cf 
the suit and was illegal but the objection was 
disallowed, and the suit was decreed and (he 
appellate court affirmed the decirion. He d in 2nd 
appeal that the second amendment ought not to 
have been allowed and that the other party was 
not rrecluded from (aking objection loit show ng 
that they were prejudiced by it, even though not 
having appealed against the order of remand they 
could not question the validity of that order and 
consequently the validity of the first amendment. 
{Chalcfjea and Newbould, JJ.) Gyanendranath 
V, Poreshnathpal. 26 C.W.N. 73; 

35 C L.J. 25 ; 66 I.C. 39 ; 1922 Cal. 255. 


———8. XOb—Finding can be challenged in 
Lower Court, 

;Where in a remand order, the High Court 
found that certain kMs were barred, as it was 
known that the lease was a registered one, 


C. P. CODE (V OP 1908). 8. 106. 

held the plaintiff could put in the registered lease 
I and prove that the kists were not barred. {Holm - 
I wood and Teunon, FJ.) Ahama Buksh v. Bepin 

BeHARI SiNGHA. II I Q 

■ S, 105 and 0. 9, R. 13 —Order selling 
aside decrce-^Propriety of- Cannot Ic questioned. 

Not only can an order sctling aside an exfarte 
decree not to be quesliored cn arpesj from tfe 

decree but any error ir: the prccccdings is not one 
affecting the decision of the case within the mean¬ 
ing of section 10 5 of the Code. {Harrison, J.\ 
SUNDAR Singh z; Nigahiya. 72 I.C. 410: 

1623 Lah. 425 (1). 


S. 105, and 0. 22, R. 9 — Abatement 


Order setting aside—Objecdon to in an appeal 
from the decree, can he made. 

Where a Court sals aside the abatement of a 
suit under O, 22, R. 9, C. P. Code ignoring the 
objections of a party it is open to him on appeal 
from the decree passed in the suit to object to 
the orders setting aside the abatement. 31 M. 
345 ; 13 M.L J. 308 ; 34 A. 562 followed, (Abdid 
Raoof and Molt Sagar, JJ,) Ajudhia Parshad v. 
IIJAMUDDIN. 71 r.C. 5b7 : 1923 lah. 230. 

S. 105—“ Affecting the decision of the 


case'"—Meant ng of. 

The phrase “ affecting the decision of the 
case in S. 105 means affecting the decision of 
the case with reference to its merits. An order 
superseding an arbitralion is not an order affect¬ 
ing the decision cf the case on merits and there¬ 
fore even if it is erroneous, objection cannot be 
taken in an appeal from the final decree in the 
case. (Mariineau, J.) Firm Budhu Ram Houda 
Ram V. Ramzan. 3 Lah. L.J. 59 : 

59 I.C. 676 : 33 P.W.R. 1921. 

-S, 105, ana 0. 43, R. (1) (a )—Puniab 


Courts Acty S. 41 (3 )—Remand order on a point 
of custom—Right of appeal. 

No appeal from an order of remand as to the 
existence or non-existence of a custom lies. 
Where however parties are admittedly governed 
by Customary law, the order of remand should 
be set aside and a decree must be passed by the 
Appellate Court for what the plaintiff was enti¬ 
tled to, by custom. (Chevis, J.) Ali Akbar Shah 
V, Barkhat Ali Shah. 76 P.W.R. 1917: 

39 I.C. 775 : 109 P.L B. 1917. 


-S. 105 —Remand order—Rot appealed 


against—It appellate court can go subsequently 
into the question. 

Where an order of remand by the appellate 
court on the question of the maintainability of a 
suit is not appealed against, the appellate court 
cannot subsequently go into the question of the 
form of suit as it is not open to discussion any 
longer. {Kensington, Offg, CJ, and Ratligan, J.) 
Sher Singh v. Devi Dayal. 302 P.I.R. 1913'. 

20 I.C. 76l : 210 P.W.R. 1918. 


S. 105 and 0, 41) B. 2Z— Punjab Courts 


Act (XVIII of 1884), Ss 40 and 70—Order of re¬ 
mand, when appealable. 

An order cf remand is appealable only in cases 
where the decree which the Appellate Court 
would have passed, if, instead of remanding the 
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case, it had decided it itself, is appealable under 
Punjab Courts Act, Ss. 40 and 70. But where it is 
impossible to say whether the order is or is not 
appealable, the order is presumed to be not ap¬ 
pealable. no express provision for appeal having 
been made. (Rattigan and Chevis, //,) Faiz Ah¬ 
mad V . Badar Din. 60 P.R. 1911: 

i 37 P.W.B. 1911 : lll.c. 315 : 

2'0 P.L.R. 1911. 

--S, lObScope—Obiter. \ 

The principle of S. 105 is applicable not only 
to decrees and interlocutory orders but also to 
orders and interlocutory orders leading to the 
fi"al decree* (Seshagiri Iyer, J ) Alagappa Chet- 
TY V. Annamalai Ghetto. 35 I C, 74: 

4 L, W. 411. 

-S. l0b~Order^ previous and subsequent 

—Reversal of previous order—Effect of. 

The reversal of the previous order has the 
effect of nullifying the final order. (Snndara 
Aiyar and PhiUips\ 77.) Lakshmi v. Marudevi, 

37 Mad*. 29 : 10 M.L T. 437 : 12 I.C. 664: 

21 M.I.J. 1063. 

-S. 105— Scope — Incidental findings, 

S. 105 is only one of the several rules which 
are covered by the heading of res judicata. An 
order from which aoappeal is allowed, but no ap¬ 
peal is filed in time, is binding as also all the find¬ 
ings and decisions forming an essential part of 
the basis of that order but not those merely 
incidental thereto. (HalHfax, AJ.C.) Kekra v. 
Sadhu. 23 I. C. 238 : 10 N.L.R. 28. 

----S. 105, 0. 41, R. 23, and Sch. II. Para. 3 

— Award—Supersession of — Merits, if affected— 
Remand, if valid. 

The arbitrators signed the award on the even¬ 
ing of 19ih December, the date fixed for submit¬ 
ting the award and filed it on 21st December. 
The court superseded and decided Ihe case. In 
appeal the case was remanded. It was held that 
the award was in time though filed late and that 
the order of supersession by the Court was one 
affecting the merits of the case within S. 106 and 
that (he order of remand was correctly made. 
(Jwala Prasad, J). Kadha Kant y. Jaladhak 
JHA. 37 I.C. 844. 

-S. 103— Amendment of plaint — Impro¬ 
per order — Appeal. 

Though an appeal lies against an order allow 
an amendment, objec4on to an amendment 
can be raised on appeal against the decree, (Hay¬ 
ward, 7.C„ and Crouch, A. 7. C.) Gulrajmal v, 
Bamanmal. 27 I.C. 344 : 8 S.L.R. 69, 

-S. 105 (1,1 0. 22, R. 9 (3) and 0 AZ -Abate- 

ment—Defect or error — Irregularity. 

The words “ error, delect or irregularity, in 
S. 105 mean e’Tor, defect or irregularity affecting 
the decision of the case on the merits and when 
an order of abatement was set aside under O. 22, 
R. 9 no appeal lies against that order 25. All 280. 
foil. (Banerji and Piggott, 77.) Niddha Lal v. 
Collector of Bulandskaor. 35 I.C. 209: 

14 A.L J. 610. 
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-S. 105 (1) —Interlocutary order, compli¬ 
ance with — Appeal. 

A plaintiff does not lose his right to raise a 
question of the propriety of an intermediate order 
with which he has complied, for the right under 
S. 105, C. P. C. is not a qualified right. (Bemoan 
Petman, 7.) Shah Jahan v, Inayat Shah. 

53 I.C. 644 : 1 L. 54. 

-S- 105 (1) and 0. 43, R. (d)— Order refus¬ 
ing to set aside ex parte decree, if appealable — 
Order setting aside ex parte decree, appeal 
against, if lies—Affecting the decision of the 
case —Ex parte decree set aside. 

Under O. 43, R. 1 (d), an appeal lies against an 
order refusing to set aside an ex parte decree ; 
but no appeal lies against au order setting aside 
Such a decree. Under S. 105 (1) (d) any error 
made by a Court in setting aside an ex parte 
decree is not an error “ affecting the decision of 
the case ’’ and cannot be set forth as a ground of 
objection in the memorandum of appeal. (Johns¬ 
tone, C,J.) Fazal z;. Hashmati. 

133 P. W. R. 1916 : 31 I. C. 914 : 40 P. R. 1916. 

-S. 105 (1) 0. 22, R. b—Decision as to 

legal representative—Appeal whether lies. 

An order under O. 22, R. 5 which brings on 
record two rival claimants as the legal represen¬ 
tatives of a party to a suit, without adjudicating 
on the relative claims of both though not in itself 
appealable, can be attacked in an appeal against 
the decree under S, 105, C. P. C. because it 
affects the decision of the suit. 27 B. 162, Diss. 
[Oldfield and Phillips, 77.) Aptab Shah v, 
Moyan. 6 L W, 266 : 

39 I. C. 871 ; (1917) M. W. N. 148. 

-S. 105 (1)— Affecting the decision of the 

case. 

An Order extending time fixed for payment by a 

preliminary decree in a foreclosure suit may be 
assailed in an appeal from the final decree, as the 
question of extension is one affecting the deci¬ 
sion of the case, (Drake-BrOckman^ J C,Y PAN- 

DHARI V, MAHADEO. 

121. C. 795 : 7 N. L. R. 162. 

-8.105(1)— Affecting the decision of tht 

case. 

An order setting aside an ex parte decree caii' 
not be subsequently questioned in appeal froiii 
the decree passed after restoration, as that otdef 
does not affect the decision of the case on ila 
merits. (Holms, S. M.) MaMamad Ali MahamaD 
V, Shaukat All 

341. C, 713 : 3 0, L. J, 231, 

-—S. 105 (2) — Interlocutory matter — 

Appeal, 

Independently of the doctrine of res judicata a 
decision in a suit given on an interlocutory matter 
whether appealable or not, if not appealed from, 
is binding upon the parties in every proceeding 
in that suit. 6 A. 269 (P.C.) foil. (Walsh and 
Stuart, 77.) Hans Raj v. Bijai Ram Singh, 

401. C. 621. 
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-S. 105 (%)—Applicability. 

S. 105 (2) does not apply to appeals to the Privy 
Council. (i^tanley^ C. /, and Bantvjec^ J.) 
Ahmad Hussain GobInd Krishna Narain, 

33 All. 391 ; 9 1. C. 932 : 8 A. L. J. 192. 

- S. 105 (2)- Decree after Remand^Appeal 
—Remand order cannot be questioned. 

Where a decree after rtmand is appealed’ 
(igaiost, the appellant cannot cjuestion the cor¬ 
rectness of the remand order, (Chatterjea and 
Panton, //.) MuRARf Chandra De v. Dina Nath 
Chandra. 03 I. C, 845. 

S. 105 (2) Remand—Decree after remand 
—Appeal from decree—lf order of remand can 
be challenged. 

In an appeal from a decree passed after a re¬ 
mand by the High Court, the order of remand 
cannot be challenged. (Fletcher and l^mither, JJ.) 
Aja Nasya V. Kairmbaksh Sarkar. 

46 I, C. 816. 

-S. 106 (2)— Order of remand — Appeal- 

abiliiy~C. P. Code 0. R, 23. 

Where an order of remand purports to be made 
under O. 41, R. 23, C. P. Code, it is the duty of a 
party adversely affected to appeal against the 
order. Otherwise the order would be final. (Scott 
Smith, /.) Mussammat Niamat Bibi v. Mahomed 
Faiz. 65 I, c. 745. 

-S. 105 (2), 0, 43, R. 1 (uj — Remand, 

order of—Appeal, when lies. 

Where an Appellate Court confirms the dis¬ 
missal of the suit by the lower Court, as to a 
part, and remands the case for a retrial as to the 
other part, such a^-brder of remand is appealable 
under O. 43, R. 1 (u) of the Code. (Broadway 
and Wilbcrforccy //.) Karam Singh v. Vir 
Singh. 3 lah. I. J. 426 : 

68 1. C. 776 : 2 Lah. 262. 

*-S. 106 (2J— Power to reconsider. 

The court remanding the case after deciding 
certain points can afterwards refuse to re-con- 
sider iho5e issues. (Richardson and Mullick, 
JJ.) Hira Lal Pal v. Etwar Mandal. 

20 C. W. N. 43 ; 321. C. 866: 

See also 461. C. 922. 

“-S. 106 (2) and 0. 41, S. 23—Scope- 

Decree by fir^t Court—Appeal from remand order 
ivithout appealing from decree. 

Where a suit has been remanded on appeal, an 
appeal from the order after the suit has been fin¬ 
ally disposed of is incompetent. 32 C. 1023, 12 C. 
W. N. 590, foil. 30 A. 479, Diss. 32 M. 83 Dist. 
S. 105(2) of the new C.P.C. has no bearing on this 
question but applies to the converse case. (Chitty 
and Chatterjee, JJ.) Janki Nath Roy v. Promo- 
tha Nath Roy. 10 1. C. 614 : 

16 C. W, N. 830. 

- S. 106 (2)—Remand—Order not appealed 

against—Finality of. 

An order for remand is final if not appealed 
against and cannot be'lquestioned by the Lower 
Appellate Court. (Scott Smith, J.) Karam Narain 
V. Salamcjt Lal. 

-m. 67 I. a 62 ; 2 U. P. L. B. (L) 120. 
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“r—-f- 106 {Q)-Scopc of. 

intn f party from agitating 

obieciPri^^nl fi he could have 

in the appeal against an order. The 

unon^fh ^'’hether a decision has been given 

order against the 

Na^ir „ Seshagiri Aiyar, JJ.) Nanu 

Nair Kan TAN Ashta Moorthi, 

29 M. L. J. 772: 29 1. C. 386: 

2 L, W. 509. 

TTrl of remand. 

Where on appeal by the plaintiff the case is 
remanded on the ground that the burden of proof 
was on the defendants and not on the plaintiff, 
section 105 (2) precludes the defendants from 
questioning the correctness of that decision in 
second appeal. (Halilfa*^ A. ] C.) Dau v. 

RamPRASAD. inoo ooo 


1923 3g3 

“ '“S. lOb i2] --Order of remand-Propriety of, 

not to be questioned bv lower Court-Waiver 
Unedr S. 105 (2) of the C. P. Code a lower 
court caBnot treat an order of reuiand of the 
appellate court as a nullity owing to the want of 
jurisdiction in the latter to pass it, A party who 
omits to raise the question of the jurisdiction 
of the appellate court at the hearing of an appeal 
and to appeal from the decision reached, cannot 
be allowed to object to that decision in the sub- 
ordmate court to which the matter in dispute is 

XQmB.uded,(Drake-Brocktnan, J. C.) Dharam- 
chand Vt Gore L.4l. i c 886 

~ (2/yO. 43, R. 1 - Appeal—Remand 

order Disposal of suit on remand before institu¬ 
tion of the appeal. 

Under the Code of Civil Procedure 1908 the right 
of appeal against a remand order is unaffected 
by the disposal of the suit on remand before ins* 
tHution of the appeal. [Stanyon, A. J. C.) Vi- 
THOBA V. Tanba. 14 1. C 673 ; 8 N. 1. B. 42. 

--(^)» 0. 41, R. 23 and 0. 43, B. 1 (4) 

—Remand—Appeal against — Decision of first 
courlon remand. 

If an appeal is preferred against an order of 
remand by a court of appeal, setting aside the deci¬ 
sion of the first Court on a preliminary point, 
the fact of the case being decided by the Court 
of first instance in accordance with the remand 
order before the appeal comes on for bearing is 
no bar to its being heard and disposed of. 12 A, 
510, 3 A. L. J, 40 Rel, A court hearing an appeal 
against an order of remand has power not only 
to decide whether the order of remand is in ac¬ 
cordance wiib law or not but also whether the 
decision is correct or not and to dispose of the 
suit accordingly. 16 A. 252, 3 A. 675, 5 C. 144. 20 
M. 152 foil. (Evans, J. C.) Girdari Lal v. 
Jaswant Singh. 15 I. C. 181: 15 0. C. 33. 

-S. 106 i2 )—Remand order, whether can 

be ignored. 

There is no appeal under the Letters Patent of 
the Patna High Court against an order of a 
single Judge directing the trial of certain issue 
and a Judge before whom the case comes up for 
final hearing with the findings after remand can 
disregard the order of remand and dispose of the 
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appeal on the original findings of the Apfeilate 
Court. [Chamier, C. J., Chapman and Jwaia 
Prasad, JJ.) Bara Estate Ltd., v. Anupchan- 

2 Pat. L. J. 669 t 

1917 Pat. 342 : 41 I. C 337 : 2 Pat. L. W. 71 
S. 105 {2) —Order of remand—Failure to 


appeal — Effect, 

Where it was open to the persons aggrieved by 
an order of remand to appeal against it but they 
failed to do so they are precluded from further 
contesting the correctness of that order. (Brown, 

A. 7. C.) Maung Po Kaing v. Ma Tok. 

1 Bur. L. J. 231 : 

4 U. B. R, 93 : 70 I. C. 893 : 

1923 Rang. 29. 


-S. 107— Appellate Court— Power to 

examine parties. 

The Judge of an appellate Court is competent 
to examine any of the parties for ascertaining the 
facts of the case, if he considers'it necessary to do 
so for the ends of justice. (Bannerji and Walsh, 
77.) Jang Bahadur v. Raj Kumar. 

42 All. 48 : 52 I. C. 289 : 17 A.L. J. 945. 

-Ss. 107 and 99—Sc//. 11, part of the Code 

—Authority of Appellate Court to make reference. 

An apncllate Court is bound to refer matters in 
dispute to arbitration if the parties agree to do so: 
omission to do so is not cured by S. 99. Schedule 
II is part of the Code itself. (Karamat Hussain 
and Chamier, 77.) Datta v, Khedu. 

33 All. 645 : 111. C. 935 : 8 A. L. J, 678. 

S. 107 and 0. 41. R. 2^—Scope. 


A general power of remand cannot be inferred 
from the absence of S. 564 of the Old Code in 
the new : such a provision is out of place as the 
High Courts can under the present code make 
rules where necessary. (Scott, C.J.and Shah, 
7.) Narayan Bhat Bhimbhat Joshi V, Akkubai 

Manohar Bhat Joshi, 33 I. C. 576 : 

18 Bom. L. R. 27. 

-S. 107, 0. 41, R. 2 Z—Remand—Powers 


of Appellate Court—\.S. 562 of Code of 1882.) 

The powers of remand under the new Code are 
far wider than those conferred by the old Code- 
The power may be exercised when important 
questions were disallowed during examination of 
witnesses resulting in a want of trial in the 
first Court. (Chatterjee and Newbonld, 77.1 

SUSTHiR Bala DUtta v, Chandra Kumar. 

36 I. C. 813. 

S. Power to remand of High Court. 
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limited by O. 41 alone, but it is subject to such 
conditions and limitations as may be prescribed 
in the rules and orders, such as an amendment of 
a plaint and addition of parties in a Court of 
Appeal. (Holmwood and Imam, JJ.) Meah Uzir 
Ali Sardar V. Savai Behara 43 Cal. 938 : 

32 I. C. 791 : 20 C. W. N. 647. 

-Ss 107 and 161 —Appellate Court — 

Inherent power to remand. 

An appellate Court has an inherent power to 

remand even cases not coining within O. 41, 
R. 23 of the C. P. Code. 44 Cal. 929, 36 Mad, 492. 
rel. (Seshagiri Aiyar and Odgers, 77.) Athappa 
Chetty V. Ramanathan Chetty. 

37 M I. J, 536 : 53 I. C 417 : 10 L. W. 359. 


S. 107 and 0. 41 —Scope of. 


C. P. C., S. 107 does not confer powers not 
conferred by O, 41. Appellate court can entenain 
application to have ex parte decree set aside, 
where the applicant is a party to appeal from the 
whole decree. [Abdur Rahim and Kumaraswami 
Sastri, 77.) Ramachandra Mallaya v. Narayan 
Hegade. (1917) M, W. N. 808 : 22 M. I. T. 480 : 

42 I. C. 972 : 7 L. W. 10. 

S. 107 —Remand by consent of parties — 


Poiver of appellate court. 

The appellate Court can pass an order of re¬ 
mand by consent of parties in excess of its powers 
under the code. (Sadasiva Iyer and Spencer., 77.) 
Muthuswami Odayan V. Kolandavelu Odayan. 

22 I. C, 41 :(1914) M. W. N. 90. 

S. 107 and 0, 7, R. 10—Appellate CourV 


O. 7, R. 10 applies to appeals by virtue of S. 107* 
(Hallilax, A. J. C.) Narayan v. Tukaram. 

741. C. S3 : 1923 Nag* 310. 


S, 107 —Interlocutory orders—Revision 


of. 

Even where an appeal from the final decree 
lies, interlocutory orders may be dealt with under 
the court’s powers of superintendence and revi¬ 
sion to avoid irreparable injury to the parties. 
(Miller, C. 7., and Mullick, J.) RameshwAR 

Narayan Singh v. Riknath Koeri. 

5 Pat. L. J. 550 : 58 I. C. 281 : 1 P. L. T, 668. 


Ss. 



The powers of the High Court as to remand are 
not restricted by the provisions of O. 41, Rr. 23 
and 25 and the High Court can always make an 
order of remand if the exigencies of the case 
require it. (Sanderson, C. JWoodroffe and 
Mookcrjec, JJ^) J* B. Ross v. C. R, Scriven. 

43 Cal. 1001 :34 I. C. 235 : 20 C. W. N. 1192. 

___s. 107 and 0, 41, Rr. 23 and 2b—Appel¬ 
late Court—If may remand oases othetivise than 
under. 

The general power given by S. 107 of 'he Code 
to the Appellate Court, of remanding cases for 
trial by the original Court is not governed or 


and 161 —Adding parties in 


appeal—Inherent power. 

An appellate court has power under Ss. 107 and 
151 to add a new party in an appeal. (Mullick 
and Thornhill, 77.) Hemanigini Debits. Hakidas 
Banerjee. 5 Pat. L. W. 216 : 3 Pat. L. J. 409 : 

46 I G. 398 ; 1918 Pat. 276. 

S. 107 (1) (h)—Remand—Onus of proof- 
shifted by Appellate Court. 

Where the first court placed the onus on the 
defendant who produced no evidence and the 
plaintiff also produced no evidence and-the Chief 
Court on appeal shifted the onus on to the plain¬ 
tiff. that the case should be remanded to 

enable the plaintiff to produce further evidence, 
(Shah Din and Chtvis, 77,) Gobind Ram v, 
SURAJ Kaur. 131 P. L. R. 1914 : 

24 1. C. 470 : 114 P. W. R. 1914. 
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ixAA Appellate Court—Power to 

add party and remand. 

An appellate court has power to add a necessary 
party on appeal and remand the case. [Sir John 

G^ssain V. Nafar 
t^HAKDRA Pal Chowdhri. 18 C. W. N 289 • 

21 I. C. 928 : 26 M. L. J. 86. (P. C ) 
Affirming 36 Cal. 618 : 8 C. I J. 168 : 

12 C. W. N. 648. 

--S. 107 (2) and 0.7, K. 10—Plaint return- 

to a proper Court-Appeal— 
Whether lies—Revision. 

No appeal lies against an order returning me¬ 
morandum of appeal for presentation to proper 
court. Revision however is competent. [Smith J.) 
Karam Ilahi V. Hakim Shah, 

66 I C.865 :2 Lah. L. J. 366. 
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S. 107 (2) and 0 39. R. 2 (3). 


In spite of the words “the Court' granting an 
injunction may order’* in the wording of O 10 

R. 2 (3) C. P. C. which were substituted for “in 

cases of disobedience, injunction might be enfor- 
ced” the appellate Court can pass the order which 
the Court of first instance might have passed. 
^WalltSj C, J , Abdur Rahim and Srinivasa 
Iyengar, 77.) Ottapurakhal Thazath v Alabi 
Mashur Koyanna. 39 Mad. 907 

3 L. W. 430 : 30 M. L. J. 523 
19 M. L. T. 314 ; 34 I. C. 688 

(1916J 1 M. W. N 328 

S. 109.— 

Award. 

Consent Decree. 

Decree or order, 
final Order 
fit Case. 

“On appeal’’ Meaning of. 

Substantial question of law. 

Award. 

- 111—Award—Decree of Hi^h 

Court in accordance with-Certificate of leave to 
appeal—Privy Council. 

The certificate cannot be refused on the ground 
that no appeal lies against a judgment pronounced 
in accordance with an award and a decree follow- 
ing it. Sch. 11, para, 21 (2) of the C. P. Code does 
not affect appeals to the Privy Council. [Pigott 
7, C. and Lindsay^ A. J. C.) Ameer Begam v 
Badruddin Husain. 15 I, C. 2 : 15 0. C. 66. 

Consent decree. 

-Ss. 109 and 110—Consent decree. 

An appeal being allowable only in case of 
decree made against the consent of the parties, a 
consent decree is not appealable to His Majesty in 
Council. {Miller, C, 7. and Mullioh, J.) Lachimi 
Narayan V Balmukund, 6 Pat. I. J 383 • 

57 I. C. 245 :1 P. L. T. 699 : (1920) Pat. 349*. 

Decree or order. 

--S. 109(c )—'Decree or order'—Interlocu¬ 
tory order. 

The words “order” referred to in S. 109 (c) of 
the C. P. Code is intended to be not merely a final 
order but it is wide enough to include an inter¬ 
locutory order. It does not mean the same thing 


c. P. CODE (V OF 1908), S. 109-Final order. 

31 28 A. 227 : 2l C. L -J. 281 Ref. {Sanderson, 
C, 7. and Riohardson^ J.) Shiva Prosad v. Rani 
PRAYAG Kumari Debi. 26 C W N 819 * 

70 I. C. 619 : 49 c. 967 : 1922*Cai. 13o! 
— S. 109 —"Decree or order. 

The words “any decree or order’’in S. 109 (c) 

® decree or order 

other than the decree or final order passed on 

appeal by a High Court or by any other court of 
final appellate jurisdiction. (Smart and Lyle, A. 
J. Cs.) Sheo Bahadur Singh v. Bene Bahadur 

64 I. C. 828 : 6 0. L. J. 664. 

order. 

— S. 109 (a) and (b) — Final order — Order 

Appeal to H,s Majesty in Council. 
Sen.ble, Where the High Court on appeal 

reverses the decision of the Court below and 

10 be taken not because 
his liability was established but for the purpose 

‘he order is a “final 
which an appeal would lie to His 

Council. [Sir Lawrence Jenkins.) 
Sanyasi Charan Mandal V, Krishnadhan 

Banerji. 49 Cal. seo : 43 M. L. J 41 

16 L. W. 536 : (1922) M. W. N. 364 
26 C. W. N. 954 : 35 C. 1. J. 498 

L. E. 3 (P. C.) 133 
30 M. L T. 228 : 20 A. I. J. 409 
24 Bora. I. R. 700 : 67 I. C, 124 
49 I. A. 108 (P. C.) (1922) P. C. 237. 

,, , 109—P’/Hu/ order— Meaning of — 

t^^Aer refusing to stay proceedings under S. 19 
of the Arbiiration Act—Not appealable. 

In a suit for damages under contracts (which 

clausc) appellants 

tion Act (1899) to stay the proceedings in order to 

1 w arbitration under the clause. 

The Appellate Court refused to stay but granted 

in Council holding 
that their order refusing to stay was a “ final 

order within S. 109 [a) C. P. C, Held, that an 

order is final only if it finally disposes of the 

rights of the parties and as the order refusing a 

stay did not finally dispose of those rights, but 

left them to be determined by the Courts in the 

ordinary way, it was not ‘final’. [Viscount Cave.) 

Firm of Ramchand Manjimal v. The Firm of 

Goverdah Das Vishin Das Ratan Chand 

47 I. A. 124 : 24 C. W. N, 721 : 18 A. 1. j! 591 

22 Bom 1. E. 606 : 39 M. I. J. 27 

12 I. W. 15 : 2 V. P. I. E. (P. C.) 94 

(1920J M. W. N. 407 : 66 I. C. 302 

28 M. L. T. 87 (P. C.). 

j^>~t^tnal order—Execution sale 
Order of High Court setting aside or refusing 
to set aside a sale, ^ 

An order of the High Court on appeal setting 
aside or refusing to set aside a sale in execution 
is a final order and is appealable to the Privy 
Council. [Lord Moulton.) Tekait Krishna 
Prasad Singh v. Moti Chand. 

40 (:al. 636 : 40 I. A 140 : 17 C. W. N. 637 
(1913) M. W, N. 487 : 11 A. L. J, 8 I 7 

17 C. L. J. 873 : 18 Bom, I R gl6 
19 I. C. 296 : 14 M. I. T. 37 . 

26 M. I, J. 140 (P. c.j 
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-S. 10i)-~Final order^ Order for a per- 

sonal decree in mortgage suit — Appeal to Privy 
Coiinoil. 

In an execution appeal whicH arose out of a 
mortgage decree, the decree holders were the 
appellants in the High Court. They had obtained 
execution of their mortgage decree in a some¬ 
what uncommon but perfectly lawful 
manner. They had exhausted the whole of the 
property covered by the decree, and they alleged 
that a very considerable portion of the decree 
still remained unsatisfied. Thev ai^plied to the 
Court below to prepare a decree covering this 
unsatisfied balance, under the provisions of 
O. 34, R. 6, of the Code of Civil Procedure, 
The office report prepared at the time the 
application was made showed that the amount 
due under the decree on the date of the said 
report, namely, the 23rd of May 1918, was 
Rs, 32,119-7-6, and that the total amount realised 
by the sale of the mortgaged property was only 
Rs.18,600. The judgment-debtors objected that 
the application for a decree under O. 34, R. 6 
was statute-barred under appropriate article of 
the Indian Limitation Act, The execution Court 
upheld this contention and dismissed the applica¬ 
tion of the decree holders. On appeal, a Bench 
of the High Court held that the application was 
within time. The order of the Court below, was 
then set aside and the execution Court was 
ordered to re-admit the application of the decree 
holders on to its file of pending applications and 
to dispose of it according to law. Held, that under 
the circumstances this amounted to a direction 
that a decree under Order 34, Rule 6, should be 
prepared, the details of which were left for the 
execution Court to settle, and that the order of 
the High Court was a final order against which 
have to appeal to the Privy Council should be 
granted. (Hears, C. J. and Piggott, 7.) Santi 
I/AL V, Raj Narain. 21 A. L. J. 686 : 

45 A. 741 : 9 0. &. A. L. B. 832 : 

L. R ;4. A. 577 Civ. : 1924 All. 119. 

-S. 109 and 0. 45. B. 3— Final order — 

"^Otherwise fW^ for appeal—Order of remand, 
"Where the High Court on appeal remanded the 
suit holding there was no fraud on the part of 
the mortgagee in the registration so as to render 
the suit on the mortgage liable to dismissal. Held, 
that the decision of the High Court was not a 
final order within S. 100 C. P. C. and an appeal 
did not lie to the Privy Council from that decision, 
But the question whether fraud of the mortgagor 
would vitiate registration and disentitle the mort¬ 
gagee to enforce bis mortgage was a substantial 
question of law and therefore the case was fit lor 
appeal to the Privy Council. (Hears, C. 7. and 
Banerjee, 7.) Dirgpal Singh v, Pahladi Lal 

2 U. P. L. R. (H. C.) 99 : 54 I. C. 528. : 

18 A. L. J .187. 


S. 109 (a) — Final decree or order 


Decision that suit ts not barred by res judicata. 

Appeals on matters interlocutory in their 
nature should be allowed to preferred to Ilis 
Majesty in Council only when their decision will 
put an end to the litigation and finally decide 
the rights of parties. When a suit is dismissed by 
the Subordinate Judge as barred by res judicata 


but the decision was reversed by the High Court 
which remanded the case, leave to appeal to 
Privy Council should not be given. (Hears, C. 7. 
and Ban€rji,J.) M. Sajjid Ali Khan v, M. Oshaq 
Khan. 1 U, P. X, E. (H. C.) 168 : 

54 1. C. 504 : 18 A. L. J. 83. 

-S. 109 (a)— Final order—Appeal, 

An order refusing to extend time for deposit of 
court fees in an appeal is not a final order under 
S. 109 C. P. C. and hence not appealable, (Rich- 
ards,CJ, and Raflque, J.) Barfi v. Kisori Lal. 

50 I. C. 79 : 17 A. L. J. 443. 

-S. lOQ—Final order — Refusing to restore 

a dismissed appeal, 

A High Court’s order refusing to entertain an 
application for restoring an appeal which was 
dismissed for default, is not appealable to His 
Majesty in Council. (Richards, C. 7. and Ban- 
nerjee, 7.) Bismillah Begam v. Hira Lal. 

37 I. C. 832. 

-S. 109 (a)— Final order. 

An order of remand made by the High Court 
which decided only one issue out of several, 
raised in the first court is not a “final order” 
within the meaning of S. 109 (a). (Richards, C 7., 
Tudball and Raflque, 77.) NurI Mian v. Ganges 
Sugar Works, Ltd. 

14 A. L J. 50 : 32 I. C. 360 ; 38 All. 160. 

-S, 109 — Final order—Order of remand. 

An order of remand is not a decree or final 
order within the meaning of S. 109 and is conse¬ 
quently not appealable. 10 M. 1. A. 340, 8 B. 548, 
17 A. 112: 23 A 220 con. (Stanley, C. 7. and 
Banerji, 7.) Ahmed Hussain v. Gobind Krishna 
Narain. 33 All. 391 : 

9 I. C. 932: 8 A. L. J. 192. 

-S. 109 (a)— Final order — Interlocutory 

order. 

The substantial portion of the order which the 
applicants complained of in their petition for 
leave to appeal to His Majesty in Council was 
really passed on the Civil Extraordinary appli¬ 
cation, but it did not finally dispose of the rights 
of the parties and the suit was left at practically 
the stage at which it was when filed. 

Held, it cannot be said that this is a final order 
within the meaning of S. 109 (a) or that it is a 
final judgment within the meaning of Cl. 39 of 
the Letters Patent. (Shah and Crumps 77.) Shri- 
NiWAs V. Hanmat. 1923 Bom. 39. 

--Ss. 109 and 110 — ^*Final order"—Mean¬ 
ing of. 

The word 'ffinar* in S. 109, C.P. Code is used in 
its ordinary sense and therefore means an order 
which puts an end to the litigation between the 
parties, or at all events disposes so substantially 
of the matters in issue between them as to leave 
merely subordinate or ancillary matters for deci¬ 
sion. A suit ended in a compromise decree passed 
on a compromise entered into between piff. and 
defb. No. 2. The other defendant appealed against 
the order recording the compromise and the 
High Court on appeal set aside the order and 
directed a trial of the suit on the merits. On ah 
application for leave to appeal to the Privy 
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Council against the order, Held that the order of 
the High Court was not a final order and that 
therefore leave could not be granted for an appeal 
to the Privy Council. (Shaky A,C, J, and Grumpy 
/.) Shankar Bharati v, Narasimha Bharathi 

24 Bom. L. R. 926 : 69 I C, 80 : 

47 Bom. 106 ; 1922 Bom. 383. 

--- S. 109— Final Order—Suit dismissed 

on prelifntnafy point. 

An order of the High Court, in an appeal from 
an order dismissing a suit on a preliminary point, 
setting aside the dismissal and remanding the 
suit for trial ot the remaining issues, is a decree 
or final order within S. 109. (Sanderson^ CJ. and 
RichardsoHy J,) Khagendra Nandan Asram v. 
Sahayram Chakravarthi. 

62 I. C. 776 : 28 C. W N. 896. 

. - -— lOQ—Final order. 

An order of the High Court remanding a case 
for trial with the direction that a person sh'.uld be 
sued as a residuary legatee, is not a final decree 
or order within the Code. {Sandersony C. J. and 
WoodroffCy /.) Birendra Nath v. Nripendra 
Nath. 46 I. C. 681 : 22 C. W. N. 640. 

-S* 109— Final order — Meaning op — 

Temporary injunction—Refusal to issue* 

The term “final order” denotes an order which 
finally decides any matter directly at issue in tt*e 
case in respect ol the rights of the patties. An 
order of the High Court, made in reversal of the 
order of the Court of First instance, reiusing to 
issue a temporary injunction against the execu¬ 
tion of a mortgage decree is not a final order 
and cannot be appealed against to the Privy 
Council. In a case where leave to appeal to His 
Majesty in Council is applied for on the ground 
of the case being a fit one for appeal, no question 
of the order being final arises. (Mookerjee and 
Beachcrofty JJ.) Danera Coal Co. v. Benares 
Bank. 28 I. C. 569 : 21 C. L. J, 281. 

-S. 109 and 0. 9, R. 8— Final order—Suit 

dismissed for default—Order setting ii aside 
An order which deprives a party of the benefit 
of a final decree and directs the suit as against him 
to be tried again is a final order and an appeal 
lies to the Privy Council. (Mookerjee and Beach- 
crofty //.) Meaghraj v. Bidyabati Koer. 

28 I. C.567 :21 C. L. J. 279. 

109— Final order—Order of remand 
An order of remand merely remitting the case 
for retrial on the merits without deciding any 
question as to the right in dispute is not a final 
order and is not appealable. {Jenkins^ C. /. and 
Mookerjety /.) Krishna Chandra Ghosh v. Ram 
Narain Singh. 211. C. 430 : 18 C. L. J 124. 


that the plaint showed no cause of action and not 
on the ground that the petdiooer is not a pauper. 
{Uooherj^e and Caspersz. JJ.) Hapish Chandra 
V. Nawab Bahadur op Murshidabad. 

13 C. L. J. 688 : 11 I. C. 65 : 16 C. W^N. 879. 

-S, 109 (a) and (c)— Final older* 

An order by ihe High Court refusing tl'e stay 
of execution under O, 41, R. 5 is not a final order 
passed on appeal within the meaning of S. 109 
(«) nor is it a case covered by S, 3 09 (c). (Mooker- 
jee and Caspersz, JJ.) Shrinbash Prosad Singh 
V. Kesho Prosad Singh. 

10 I. C. 444 : 13 C L J. 681. 

-S. 109 (a)— Final order. 

A final order in S. 109 (fl) means an order which 
finally decides any matter directly at issue in the 
case in respect of the rights of the parlies. An 
order appointing a receiver is not a final order. 
(Mookerjee ana Caspersz, JJ.) Musaji Ahmed 
Musaji Mahomed, 10 I. C. 439: 13 C. L. J. 507. 

- S. 109—” Final order. 

Final order” under S. 109 is one which finally 
decides any matter directly at issue in respect of 
the rights of the parties, [Mookerjee and Cox, JJ.) 
Secretary of State for India r,B ritish India- 
Navigation Co, 13 C. L. J. 90 : 

9 I- C, lf3 : 15 C. W. N. 848. 

- S. 109— Final order. 

An order of remand is inteiloculory and there¬ 
fore not subject of appeal to His Majesty in 
Couuci': it ran be a final order if it decides some 
cardinal point in the suit but an order of remand 
which merely decides that a suit is maintainable 
in the form in which it is brought is not final. 
(Scott-Smiih and Broadway, 77.) Mehrchand v, 
Labhu Ram, 60 I. C. 522; 2 lah. 106. 

4 

-Ss. 109, and 110— Final order — Meaning 

of — Suit for dissolution of partnership and 
accounts. 

To find out whether an order is a ‘'final order” 
within S. 109, C. P. C. it is ihe effect of the order 
as determining the disputed right of a party not as 
formally concluding the proceedings which must 
be regarded as decisive. Where a suit for dissolu¬ 
tion of partnership and accounts was dismissed 
as barred by limitation by the trial court but on 
appeal the High Court reversed that decision and 
remanded the case for the passing of a prelirr in¬ 
ary decree. Held that the order of the High Court 
as it finally declared plaintiff's right to an account, 
was a final older and was therefore appealable to 
the Privy Council. [Oldfield and Ramesanty 77.) 
Sathappa Chetty V. Subramanian Cmetty, 

16 L. W. 718 : 43 M. L. J. 758 : 
71 I. C. 334 : 31 M. L. T. 385 (H.C.) : 1922 M. 610. 


-109— Order—Privy Counoil 

ppeal—Order of High Court in revision, revet' 
ing order granting leave to sue in forma pauper- 
5 tf a final order—Appeal to Privy Council, if 

ftfS. 

An order of the High Court in revision, which 
^^eraes the order of the lower court entitling a 
ier^abff to sue in forma pauperis is a ‘ final order 
nfl aifc appp.al from it lies to the Privy Council* 
WCT^the application is rejected on the ground 

VOL. 1—92 


- --Final order — Remaii'l by High 

Court— Judgment, final Tis regards one of the 
pioperties only — Leave, if can be granted. 

Wnen the High Court on appeal remanded a 
suji to the Lower Court for further trial on the 
merits, it would not amount to a final judgment 
within S. 309 cl. (a) to enable leave being grant¬ 
ed to appeal to the Privy Council. When every 
issue of fact has been found by the Appellate 
Court and the remand is directed solely with a 
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view to gWa the consequential reliefs dependent 
upon the conclusions of the Appellate Court, the 
judgment would be final but it will not necessari¬ 
ly be final though the remand is not on a preli¬ 
minary point. Leave will not be granted when the 
judgment is final only regarding one set of pro¬ 
perties in dispute but not about tbe other. iAylin^ 
and ^eshagiri AyyarJJ,) Mangaya v. Venkata- 
RAMANAMURTHY. 48 I.C. 132: (1918) M W. N. 844. 

-S. 109— Final order—Remand order — 

Preliminary foint—Leave to appeal to Privy 
Council—I f could he given. 

Where the High Court remanded a case as 
having been decided on an erroneous view of the 
pleading and another on account of a wrong ap¬ 
plication of O. 2, R. 2, C. P. C. both were re¬ 
mand orders on a preliminary point. There be¬ 
ing no final orders, leave to appeal to Privy 
Council was refused. {Miller and Sadasiva 
Aiyar, JJ.) Nayari Venkataranga Row v. 
Keesara Venkatarama Narasimha Rao. 

38 Mad. 609 : 14 M. L. T. 660 : 

(1914) M W. N, 64 : 21 I. C. 842 : 

26 M. L. J. 96. 


-S. 109 and 0. 41, R Final order^ 

Remand order^If can be considered %n appeal 
from final decree on remand—Appeal to His 
Majesty in CounciU-lf lies from order of remand. 

An order of remand under 0 41. R. 23 C. P. C. 
is not a final order within S. 109 {a} and is not 
appealable to His Majesty in Council. An order 
under O. 41, R, 23 cannot be reconsidered in a sub¬ 
sequent appeal from the decision on remand. 25 
M. L, J, 148 P. C. dist, {Prideaux and Kotval^ 
A. J. Cs.) Sultan Beg v. Chunnilal Maluram. 

46 /. C. 922. 


-S lOZ—Final order, meaning of—Order 

determining the competency of a person to atUv 
is not fiml order. 

^ An order to be final must finally determine the 
rights of the parties. An order which only deter¬ 
mines the competency of an incorporated body as 
a judicial person, to apply for probate but does 
not determine whether it would be entitled to a 
grant of it if it applies is not final within S, 109, 
[Lindsay^ J, C. and IVazir Hasan A. 7. C.) Sri 

Krishna Das v. Benares Hindu University, 

60 I. C.208 : 23 0. G. 324 


S, 109 (a)— Final order — Remand. 

Where an appellate court reverses the decree 
of the lower court which had dismissed the suit 
on the plea of limitation and remands it for re¬ 
trial the order of remand was a final order within 
S. 109 of the C. P. Code. Having regard to the 
nature of the questions involved in the appeal and 
the value of the subject matter of the suit, leave 
to appeal to His Majesty in Privy Council should 
not be refused. (Kanhaiyalal and Daniels, A, 
J. Cs.) Hyder Mehdi V, Badshah Khanan. 

6 0. L. J. 270 : 49 I. C. 620 ; 21 0 C, 336. 


-S. 109—“F/waf 

order of remand, 


order''—Meaning of 


An order of remand by th^ High Court direct 
mg the disposal on the merits of a suit dismissed 
by the Court below on preliminary issues without 
taking evidence is not a final order under S. 109 


C. P. CODE (V OF 1908), S 109—Final order, 

C. P, C. because such an order has no effect on 
the ultimate decision of the case. [Kanhaiya Lai 
and Stuart, A. J. Cs.) Raghubar Dayal v. 
Champa Kunwar. 33 I. C, 766 : 43 I. C. 290: 

19 0. C. 36 : See also (1916) Fat 1 : 

4 P. L. W. 842. 

-S. 109, cl. (a)—Final order-Privy Council 

appeal—Order rejecting an appiioation for re¬ 
view, if appealable. 

An order rejecting an application for review is 
not an order appealable under S. 109 (a), {Kan¬ 
haiya Lai and Sabonadaire, A, J. Cs) Mahabir 
Baksh Sjngh V. SheoraJ Singh, 

221. C, 259 : 16 0, C, 264. 

Ss. 109 and 110 —Final order-—'Substan¬ 
tial question of law—Co-decree holder allowed to 
join as executing decree holder. 

^ The High Court declined to interfere in revi¬ 
sion with an order of the lower court allowi^ a 
co-decree holder to join in executing the decree. 
On an application for leave to appeal to His Ma¬ 
jesty in Council. Held that the ordtr of the High 
Court was not a final order determining the 
rights of the parties in any matter in controversy 
between the parties and that leave to appeal 
should be refused. (Miller, C.J. and MuUick, J.) 
Prakash Chandara Sarkar V. Brindaban 

ChANDRa Sarkar, 

4 D. P. L. E, (Pa ) 93 : 3 Pat. L, T. 781: 

1922 P. 611: 
67 1. C. 911 : 1922 Pat, 296. 

-S. 109 —Final order—Order of Subordi¬ 
nate Court dismissing a partition suit--High 
Court's order setting aside. 

An order of the High Court setting aside an 
order of the Subordinate Court dismissing a parti¬ 
tion suit for default after preliminary decree has 
been passed is a final order within S. 109. {Mil¬ 
ler, C. J. and Adami, 7.) Lachmi Narain v, Bal 
Mukund. 


2 Fat. L. X, 166 : 60 I, C, 479 : 

6 Pat. L. J. 116. 


-S. 109—Ff«a/ order—Order dismissing 

an appeal. 

No appeal lies from an order dismissing an 
appeal in default of the appellant's compliance 
with the rules of the Court as to the composition 
of the paper book in the cAse, {MiVer, C 7. and 
B. K, Mullick, J ) Rajendra Kishorb v* Kama 
Khya Narain Singh. 

2 Pat. L. X. 112 : 5 F. I. J, 719: 

60 I.C. 285 : 1921 Fat. 97. 


' ' Ss 109 (a), 2 and 47— Final order — Deci¬ 
sion on jurisdiction of Court to execute decree, if 
a final order—Leave to appeal. 

An order of the High Court, holding that the 
court below had jurisdiction to execute a decree 
and directing the subordinate c6urt to proceed 
with the execution is not a final order nor is the 
order a decree under Ss, 47 and 2 C. P. C. {M%1- 
Itr C. 7. and Coutts, 7.) Girwar Prasad Simqh 
V , Rameswar Lal Bhagat. 

62 I. C. 461: 4 Fat. L. J, 461. 
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- S. 109,0, 41, R. n^-Final order—Pfell’ 

minat^ foint'^Decree reversed—Not a final order 
^Not appealable. 

Where a High Court sets aside a decision of 
the lower Court that the subject matter of a 
suit being res judicata cannot be hear! again and 
directs a trial on the merits ot the case, the order 
is nothing more ihan aa ordinary order of re¬ 
mand deciding no question except that the bar of 
res judicata does not exist and such an order not 
being a final order cannot be appealed against 
in the Privy Council, [Chamier. C, J. and Shar- 
fuddin.J ) G. P. Danbv v. Tafazul Hossain 
1918 Pat. 1 : 45 I. C. 290 : 4 P. I. W. 342. 

-S. lQd--Ftnal order—Appeal to Privy 

Council—Dc rce—Execution proceedings—Order 
in — Remand. 

A decision on a question relating to execution, 
discharge or satisfaction of a decree is a decree 
provided the judgment conclusively determines 
the rights of the parties. An orHer of remand 

can be appealed against to His Majesty in Coun¬ 
cil provided the order decides a cardinal point in 
the case. (Miller. CJ., and Chapman, J.) Baj 
NATH Goenka Bahadur v, Rameshwar Singh. 

3 Pat. L. J. 339 : 5 Pat. L. W. 45 : 45 I. C 192: 

1918 Pat. 81. 

— S. IQd—Final order'^Prob, and Admn. 
Actt S. 86-Order by High Court on appeal. 

An order passed by the High Court upon an 
appeal made to it under S. 36 of the Prob. and 
Admn. Act is final and no appeal lies lo the Privy 
Council 40 Cal. 21 Rel. [Twonry, CJ. and Maung 
Kin. J.) PoKiN V, Ma Sein Tin 12 Bur. I. T. 87 : 

61 I. C. 696 : 10 L B. R. 22. 


Fit case. 

_Sb. 109 Id 110--Fif case-^Certificate con¬ 
clusive—Order i Council about—Conclusiveness 

repealed by anot. r — Effect* 

The ruling pro sion as to cerlidcates ot value 

applicable, at tb time the appeal wf filed 
was No. 2 of Sch. t Order in the Council of 10th 
April 1838. which as to the effect that the cer¬ 
tificate shall be deL.ncd conclusive ot value and 
not liable to be questioned on appeal by any par¬ 
ty. As therefore on the date of the appeal this 
order was operative and accordingly governed 
the case, so far as the Board is concerned, the 
certificate is conclusive. As to the certificate sub¬ 
sequent to the date of the Order in the Council 
of 9th February of 1920. it is not conclusive and 
the Board is free to differ from High Courts as 
to value ot the subject-matter. (Lord Shaw). 
Ratha Krishna Ayyar v. Sunderswamy Iyer. 
49 I A. 211 : 45 Mad. 476 ; 43 M. L, J. 323 : 

127 C W N 1: 20 A. L. J. 937 : 
36 C. L. J. 450 : 16 L. W. 18 : 74 I, C. 584 : 
31 M. L. T. 31. (P. C.) : 1922 P. C. 257. 

_ 8 . 109 (g)—F it case—Certificate under — 

^^A^clrtificate granted S. 109 (c) must show on 
its face that the discretion conferred by that sec¬ 
tion has in fact been exercised (Lord Buckmas 
^cr.i Radhakrishna Ayyar v. Swaminatha Ai- 
yar 44 Mad. 243: 48 I. A. 31: 19 A. L. J. 101: 

23 Bom. 1. R. 718: 25 C. W. N. 63i): 
40 M. L J. 229: 83 C. L. J. 27'j^l3 W. 321: 
" 418: 60 1.0. 85:11921) M-W,N. ll9iP C.) 


C. P. CODE (V OF 1908). S. 109-Flt case. 

-88. 103 and 110—Fif case—Appeal- 

Valuation of suit above Rs. 10,000— Appeal valU‘ 
ed at less than Rs, 10,000 —— Question of 
Law, 

li the original valuation of a suit exceeded 
Rs. 10,000 but on appeal by one of the clefts, to the 
High Conn, the contest was for a sum less than 
Rs. 10,000, the case for the purpose of leave of 
appeal to His Majesty in Courcil does not come 
within S. 110, C. P, C, The question whether the 
omission to implead one of the plHs. as party in 
an appeal to the High Court, is falal to ihc ap¬ 
peal is not a question of law to justify a certificaie 
that the case is otherwise a fit ore fer appeal to 
His Majesty in Council. (Mears^ C. J. and Ban¬ 
ner jeej) Sheik Muhammed Hashim v. Ram 
Sahai. 54 I. C, 450. 

- S. 109— Sp. Rel. Act, S, 4b—Fit case — 

Letters Patent Bom. CL 39. 

Where the petitioners applied to the High 
Court for an order under S. 45 ol the Sp. Rel Act 
directing the Chief Revenue Authority to refer a 
case for the decision of the High Court under S. 
51 of the Income Tax Act, 1918 and the applica¬ 
tion was refused by a Division Bench of the High 
Court, leave to appeal to the Privy Council ought 
to be granted, where the Division Bench enter¬ 
tained an appeal from judgment of the Single 
Judge of the High Court. (MacUod, C. J. and 
Shah, J.) Alcock Ashdown & Co., v. Chief Re¬ 
venue Authority. 64 I C. 959: 

23 Bom. I R. 1132, 

-8. 109 (C>— Fit case. 

Application of S. 109 (c) of the C. P. Code ap¬ 
plies to cases involving questions of public or 
private importance or precedents governing num¬ 
erous other cases. Mere questions of law are not 
sufficient. [Scott, CJ. and Beaman^ JJ.) HiRJi 
Bhai V. JAMSHEDJI. 21 I.C. 783: 15 Bom, L R. 1021. 


-S. 109 (c)-Ft^ case. 

Clause (cj of S. 109 is intended to cover spe¬ 
cial cases and the discretion to be used for grant¬ 
ing the certificate is judicial discretion. (Mookcr- 
jee and Caspersz. //.) Mohomed Muraji v. Ah¬ 
med MusAji. 10 I. C. 439 : 13 C. L. J 607. 

_S. 109 (c) —Fit case—Construction of 

agreement-'QuesUon affecting rights of consider¬ 
able private importance 

The construction of an agreement which would 
affects rights of great public or private import¬ 
ance is a matter regarding which leave to appeal 
to the Piivy Council can be given under S. 109 (c). 
(Schwabe.C. J ..and Coleridge, J.) Nattu Kesava 
Mudaliarv. U. S. Govindachariar, 

18 L. W. 348: 1924 M. W. N. 3: 76 I. C. 811: 

45 M. I. J. 614 : 1924 M. 231. 

-—Ss. 109 (c) and llO—Ff/ case—Question 

of general importance—Valuation—Plaintiff if 
can io behind his own valuation in the plaint 
and appeal—Indirectly affecting property over 
Rs. 10,000 in value. 

To come within S. 109 (c, C. P. Code it must 
be shown that the decision sought to be appealed 
against might result in a precedent governing 
numerous other cases or decides a right of great 
public or private importance, 21 I, C. 785-, 



1463 


ClVlL DIGEST, 1911—1923. 


1464 


c. P. CODE (V OF 1908), S. 109—Fit case. C. P, CODE (V OF 1908), S. 109—Fit case. 

The question whether a decree involves in directly cases in vvhich there may be involved questions 
a claim or question tu property w^rth more than of public importance, or which may be important 
Rs. 10,000 in value n.ust be decided with relcr- precedents governing numerpus other cases, 
ence to actual circumstances at the time and not or in which, while the right in dispute is not 
to circumstances which are remote, and not in exactly measurable in money, it is of great public 
particular to a mere possibility that fuiure suits or private importance. Cases reviewed. tKunhai- 
as to all or part of a large extent of the property Lai, J,C, and Dalal^ A,J%C») Mahomed Karim 
alleged to be concerned may be instituted at some Khan Sadiq Husain, 71 I. C. 339; 

time in the future. 15 L. \V. 140; 24 A. 236 ; 85 389, 


A, 445 ; 8 C. 210: 4 C. L. K. 125 Kef. Where the 
plaintiffs had estimated the market value of the 
property in dispute at Rs. 2,500 for purposes ol 
court fee in the Court of first instance and on 
appeal, they could not be allowed to change their 
valuation for the Privy Council. {Oldfield and 
Spencer, JJ.) Alagappa Chetty v* Nachiappan- 

16 L. W. 517: 43 M. I. J, 728 ^ 
(1922) M. W. N. 683 31 M L. X 335: (K. C.) : 

69 I. C. 885 : 1923 M. 125- 

-Ss. 109 and 110— Fit case — Valuation — 

Conditions for g*'ant cf certificate. 

Under para. 1 to S. 110, the real value of the 
right of an easement, which is the subject matter 
ot the suit, tor the purpose ot an appeal to the 
Privy Council can only be ascertained on the 
basis of the detriment or injury which the party 
claiming the right would maintain by its being 
negatived. Under para. 2 to S. 110, C. P. C. the 
suit must involve rights and claims to property 
worth Rs. 10,000 and upwards; that the rights 
affect properties whose value is Rs. 10,000 and 
upwards is not sufticient. Under para 3 to Sec. 110 
the case must involve a question of law of gene¬ 
ral interest or importance and not the application 
of the law to the particular facts ot the case. Per 
Sadasiva Iyer, J. —‘Property’ in pari 2 means 
rights in property inferior to full ownership 
where such rights alone are in dispute, (Sadasiva 
Iyer and Spencer, JJ.) Appala Raja v. Rangap- 
PA Naicker. (1917) M. W. N. 414: 6 L. W. 12: 

40 L C. 680 : 33 M. L. J.481. 

--S, 109, Cl. (a) and (c)— Fit case — Leave t) 

appeal to the Privy Council - Order of remand — 
When appealable, 

Ss 97 and 105 of the C. P, Code do not regu¬ 
late the right of appeal to His Maiesty in Coun¬ 
cil, for an order which the Code declares to be 
final may yet be open to an appeal to His Majesty 
in Council, if the effect of the order is to negative 
the right of a party to continue the suit. Such an 
order would have the effect of finally determining 
the rights of the parties. The nature of the order 
in each case would determine whether it was 
final or interlocutory. If the order finally dispo¬ 
ses of the rights of the parties, it ought to be treat¬ 
ed as final order, but if it did not it is an interlo¬ 
cutory order from which no appeal could be ent¬ 
ertained, Where the order in question did not 
finally determine the rights cf the parties but 
merely disposed of a subsidiary issue, the deter¬ 
mination of which would require the continuation 
of the trial, held that if the suit ultimately failed 
on the merits an appeal to thePrivy Council might 
become wholly unnecessary and that leave to 
appeal to the Privy Council could not be granted, 
To determine whether special leave should be 
given it must be borne in mind that what is con¬ 
templated in S. 109 (c) of the C, P. C, is a class of 


-S. 109 (c)—Fff case — Applioability^No 

question of general interest. 

Where there is no question of general inte¬ 
rest but merely a question affecting the part¬ 
ies alone S. 109 (c) C. P. C. is inapplicable, (Kan- 
haiya Lai, and Daniels, AJ,C.] Shankar Baksh 
Singh v. Udit Narain Singa. 

61 I. C. 131: 8 0 L. J. 1. 

-S. 109 (c) — Fit case — Different conclu¬ 
sions on vital matters—Leave to appeal. 

Under S. 109 (c) C. P. C. a High Court can, if 
convinced that a case is a fit one for appeal to 
the Privy Council, grant leave to appeal in any 
case even upon a question of fact. Where two 
Judges have arrived at diametrically opposite 
conclusions on the vital question on which the 
suit should be decided, the case is a fit one for 
appeal. (Stuart a,r,d Lyle, A CJ.) Sheo Bahadur 
Singh Beni Bahadur Singh &4i.c 828: 

6 0. L. J. 664. 

-S. 109 (c)— Fit case ^Question of general 

interest. 

Where a plft's. application for setting aside the 
order of dismissal for default was rejected by 
both the courts below and the High Court in revi¬ 
sion ordered re-admission of the case, the defts. 
applied for leave to appeal to Privy Council. Held, 
that no question of law of general interest or im¬ 
portance was involved and *3 special certificate 
for appeal to Privy Council could not be granted 
(Piggott, J. C. and Lindsay, A: /• C.) Jaidayal v, 
Brij Nath Prasad. • 24 I. C. 620. 

-S. 109— Fit case—Legal Practitioner — 

Refusal to enrol. 

An order of High Court refusing to enrol a per¬ 
son as legal practitioner comes under its disci¬ 
plinary or administrative powers and no leave to 
appeal to His Majesty can be granted* 4 Pat L» 
j. 423 foil. (Millef, CJ, and Adami, /.) SudhanSU 
Bala Hazra in rc, 1 P. 690 : 4 Pat. L. T. 229 t 

70 T. C, 172 ; 1922 P. 803. 

’ S. 109-' Fr7 case—Construction of sta¬ 
tute, 

A decision upon the construction of a section 
of a Tenancy Act, incidentally affecting the right 
of those who have tenures subject to the Act, is 
not enough to entitle a High Court to grant spe¬ 
cial leave to appeal to His Majesty in Council 
under S. 109 of the Code. (Miller, C, J, and 
Adami, J,) Mritunjoy v, Balmukund. 

2 Pat. L. X. 657: 61 I. C. 663: 6 Pat. L. J. 126, 

-8, 109— Fit case — Question of law — 

Whether leave can be granted. 

The mere fact that Jthe appeal involves ques¬ 
tions of law does not bring the case under S- 109 
(c) : it must involve decision of matters of public 
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or private importance. The question whether a 
suiHs maintainable to set aside es parte decree 
obtained by perjured evidence has been now 
settled : if plaintiff’s application under O. 9, H. 13 
is dismissed, he is debarred from re-opening the 
controversy as there must be some finality to liti¬ 
gation, (^fillery C. 7, and Adami^ 7,1 Kripasin- 
DHU Panigrahi V. Nanda Charan Panigrahl 
1 Pat, L. T. 339: 66 I. C. 616: 1920 Pat. 209. 

- S. 109 (o)— Fit case—Leave to appeal to 

Privy Counctly when certifioate granted, 

A certificate for leave to appeal to Privy Coun¬ 
cil should be granted when the decision is of 
general importance or affects a large body of 
persons or threatens civil or religious rights of a 
community and not when it is merely to serve as 
a precedent for subsequent cases. (Praity 7, C. 
and Kemp, A, 7, C ) Tahilram Maniram v. J. A. 
Blackwell. 231. C. 793: 7 S. L. R. 92. 

*‘0n appeal”—Meaning of. 

— --S. 109 (a)—0/1 appealy meaning of, 

A decree of the High Court dismissing an ap¬ 
peal with costs on the ground that it was out of 
time, after refusing an application under Limita¬ 
tion Act, S. 5. is one 'passed on appeal’,. (Sander- 
sow, C,J.and Woodroffe, Jd Promotho Nath 
Roy V. Lee. 62 I. C. 216: 33 C. L. J. 128. 

-^-S. 109-"*Ow appeal*--Meaning of. 

An order refusing to admit an appeal as time- 
barred is an order ‘ on appeal " within S. 109. 
{Johnstoney J.) Bru Tv BAR Singh v. Kanshi 

Ram. 127 P. w. R. 1917: 42 I. C. 893 : 

131 P. L. R. 1917, 

Substantial question of Law. 

■ S. lOB —Substantial question of law. 

Position of holder of certificate under the Suc¬ 
cession Certificate Act, 1889, is a ‘‘substantial qu¬ 
estion ot law” to support grant of leave to appeal 
to the Privy Council. (Richards. C, J. and Rafi^ 
que, h) Najmunnisa Beebi v. Amina Bibi. 

38 All. 188: 331. C.345: 14 A. L. Z. 143, 

, • 

——S, 109 (c) — Substantial question of law — 
Provincial Insolvency Acty Ss. l5, 46 and 47. 

A petition of insolvency was dismissed by the 
District Judge and an appeal to the High Court 
was dismissed under O. 41, R. 11. An applica¬ 
tion for leave tc appeal to the Privy Council was 
granted as the assets and debts exceeded Rupees 
ten thousand and as the question of competency 
of the District Judge to dismiss the petition 
under S. 15 of the Act was a substantial question 
of law. (Jenkins, C. 7. and Mullick, 7j Chatt- 
RAPATDuqar V* Kharaj Singh. 40 Cal. 685: 
17 C. L. J. 647: 19 I. C. 435 ; 17 C. W. N. 752. 

- .—S. 109 (o), 110 and 46. R. 4—S«6s/a«- 

iial question of law—Different suits involving 
substantially same questions—Separate judgment 
in the first Court-Same judgment on appeals^ 
Loiter judgtnenU 

Two suits involving substantially the same ques¬ 
tions were decided by distinct judgments in the 
first Court. There were two appeals to the High 
Co^t which were disposed of originally by one 
judMmaQt. Afterwards in one of the appeals a 


C. P. CODE (V OF 1908), S. lOO-Substantial ques¬ 
tion of law. 

review petition was filed and eventually that ap¬ 
peal was reheard on review and another judg¬ 
ment was given which adopted the original judg¬ 
ment in appeal to the extent to which it siill 
stood. On an application for leave to appeal to 
the Privy Council in the High Court in tne latter 
case and for consolidation for the purpose of 
pecuniary valuation. Held^ that consolidation 
could not be ordered under O. 45. R. 4 of the 
Civil Procedure Code, as the judgments which 
decided the suits were different in the first Court 
and on appeal. The fact that leave to appeal was 
given in the other case does not bring the latter 
case within the terms of S. 109 (c) of the - Code. 

5 I.C. 583 not followed. For leave to appeal to 
the Privy Council being granted under S. 109 (c) 
of C^de some substantial question of law of gene¬ 
ral importance must be involved in the case. 24 
A. 174: 30 M. 185 Referred to. (OldUeld and 
Krishnan, 77.) B. Raja Rajeswara Sethupathi 
alias Muthu Ramalinga Sethupathi Avergal 
V, Arunachalam Chettiak. 44 M, L. J. 424: 

73 I. C 217 (2) : 1923 Mad. 602. 

-Ss. 109 (c) and 110— Substantial question 

of law—Land tenure —Forfeiture on alienation. 

The question whether the permanent tenures 
known asKaramkuri and Adimayavana in Malabar 
have the incident of forfeiture on alienation atta¬ 
ched to them by custom is a substantial question 
of law and one of general interest in Malabar 
sufficient to justify the grant ot leave to appeal to 
the Privy Council even though the valuation is 
less than Rs. 10,000. 45 Mad. 394 followed. 

(Krishnan and Venkatasubba Rowy 77.) 2amorin 
OF Calicut v. Kannan Nair. 

17 L. W. 445 : 72 I. C. 918: 1923 Mad. 443. 

-S. 109 (c)— Substantial question of law 

— What is —C<?5fs of appeal to Privy Council — 
Order as to. 

S. 109 (c) of the Code of Civil Procedure, con¬ 
templates a class of cases in which there may be 
involved questions of public importance, or which 
may be important precedents governing numerous 
other cases, or, in which, while the right in dis¬ 
pute is not exactly measurable in money, it is of 
great public or private importance. 

Where the point in issue appears to be of 
general importance to I he appellant but not of 
sufficient importance to the proposed respondent 
to warrant the High Court in putting him to the 
expense of an appeal to the highest tribunal, the 
High Court must refuse leave to appeal to His 
Majesty in Council. 

The High Court has no power, in granting 
leave to appeal, to impose a condition that the 
appellant should, in any event, pay all the costs 
of the other party. (Schwabe, C, 7., Coutts Trotter 
and Kumaraswamiy Sastri, 77.) Raja Rajes¬ 
wara Sethupathi v. Tiruneelakantam Servai. 

44 M. L. J. 217 : 17 L. W. 776 : 

(1923) M. W. N, 416 :32 M. L. T. (H. C.) 126: 

72 1. C. 260 ; 1923 Mad. 232. 

--S. 109 (c)— Substantial quedion of law* 

To come wi hin S. i09 (c), C. P. Code, it must 
by shown that the decision sought to be appealed 
against might result in a preceoent governing nu¬ 
merous other cases or decides a right of great 
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public of private importance, 21 I. C. 783 Ref. 
(Oldfield and Spencer, 7J.) Alagappa Chetty 
V, Nachiappan. 16 L. W. 517 : 

1922 M. W, N. 683 : 43 M. L. J. 728 : 
31 M.L.T. 335 (H.C.) : 69 I C. 385 : 1923 Mad. 125. 

Ss. 109 (c) 0. 45, Br- 2, 3 and ^^Substan¬ 


tial question of law—Appeal to Privy Council- 

Leave. . 

Leave to appeal to the Privy Council in cases 

below the appealable value, ought not to be 
granted unless a substantial question of law is 
involved. 24 A. 174 (P, C.) : 27 B. 415 : 30 M. 
185, foil. Iyer and Napier^ J7.)Ayya 

Raghunath y, Thirumalai Echambadi, 

18 M. L. T 366 : 2 L. W. 992 : 

31 I. C. 46 : (1915) M. W. N. 9l6, 
S. 109 (e)—‘Substantial question of law— 


C. P. CODE {V OF 1908), S. 110 —Affirming judg¬ 
ment. 

-S. 110—Affirming Judgment—Appeal 

dismissed for default — Effect. ^ ^ 

A decree of the High Court dismissing an 

appeal for want of prosecution is a decree affirm¬ 
ing the decision of tha Court below within 
S. 696, C P.C, 20 A. 367, Foil. (Tudball and Rafi- 
que, JJ.) Ram Karan v, Madhukar 

29I C. 469 ; 13 A. L. J. 623. 

S. 110—Affirming judgment—Modifica- 

• J* ..J A. ^ 9 2 f 


Qtiestion of gentyaX imp'^rtance. 

In order to obtain leave to appeal to the Privy 
Council where the valuation is not above Rs. 10, 
000 application must show that the questions in¬ 
volved are generally important in the way that the 
decision of them will affect a large number of 
persons. (Batten, J. C, and Haliffax, A* 7, C.) 
Mohanlal Balbhadra V. Btssesardas. 

73 I.C. 221: 1923 Nag, 272. 

-S. 110. 

Affirming or Reversing Judgment. 

Connected appeals, Suits and Cross. 

Appeals. 

Decree or consent decree. 

Disciplinary Proceedings, 

Leave to appeal. 

Substantial question of law. 

Valuation. 

Affirming or Reversing Judgment. 

--S. 1X0—Affirming judgment — Modifi¬ 
cation of decree in favour of party seeking to ap¬ 
peal—Appeal directed against part which ^as 
affirmed, 

' A decree on a mortgage bond which was passed 
by the Court of first instance was affirmed in 
appeal with a modification as to the rate of in¬ 
terest : the mortgagor claimed a right to appeal to 
the Privy Council on the basis of this modifica¬ 
tion, but wanted to impeach the genuineness and 
validity of the mortgage deed, as to which both 
the Courts has concurred. 

Held, the subject matter of the appeal not being 
the modification as regards interest, and there 
being an affirmance of the decree of the Court 
below on the question of the validity of the mort¬ 
gage deed, the application for leave to appeal 
must fail. (Mea*'s, C.J. and Banerji, J.) Kamal 
Nath v. Bithal Das. 44 A. 200 : 20 A. 1. J. 9 : 

L. B, 3 A. 83 : 64 I. C. 916 : 1922 All. 89. 


S. 110—Affirming judgment—Modifica¬ 


tion of Lowe^ CourVs decree with consent of Vakil 
for appellant. 

Where the High Court varied a decree of the 
Lower Court at the instance of the Vakil for all 
the appellants with the result that one of the ap¬ 
pellants was benefited at the expense of all the 
appellants and it was not suggested that the 
Vakil in making the app.icaticp made any reser¬ 
vation as to the rights or position of the other 
apoellants. Held, that the decree was a decree ol 
affirmance. (Sanderson, C. 7. and Richardson, ].) 

Uma Churn v. Kanai Lal. 66 I. C. 621: 

25 C. W. N. 776. 

S. 1\0—Affirming judgment — High 


Court—Variation of decree as to costs. 

Where the High Couit dismisses an appeal on 

the merits, but varies the Lower Court’s decree 
as to costs, the decree is still one of affirmance ana 
a party is not entitled to appeal to the Privy 
Council. (Sanderson^ C, 7, and Mookerjee, J.) 
Chaitanya Charan y. Mohammed Yusuf, 

34 C. L. J. 299 : 66 L C. 407 : 1922 Cal. 816. 

S. 110—Reversing Judgment—Court im- 


mediately below—Meaning of—Letters Patents 

Cls. 15 and 36, , 

A reversal by the High Court in an appeal 

under cl. 15 of the judgment of a single judge of 
the High Court, setting aside the decree of a lower 
appellate court has the effect of affirming the de¬ 
cision of the latter court, i, e„ the court immedi¬ 
ately below within the meaning of S. 110. 
(Jenkins, C, J, and Chatterjea, J.) Deb£NDRA 
Nath Das v. Birudhendra Mansingh. 

331. C. 745:43 Cal. 90. 


Sb. 110 and lAO—Affirming Judgment 


on of First CourVs decree is not affirmation. 

A decree of the High Court which modifies that 
of the Lower Court to whatsoever extent is not a 
decree of affirmance within S. 110 of the Code 
and the party prejudiced is entitled to the grant 
of leave to appeal to the Privy Council. (Mears, 
C. 7. and Gokul Prasad, J,) Bhagwan Singh v. 
Allahabad Bank. 43 All. 220: 19 A. L. J. 3 : 

64 I, 0. 3 : 2 U. P. Lr R. (A.) 303. 


Dismissal for insufficiency of court fee. 

A decree of the High Court dismissing an ap¬ 
peal on account of insufficiency of Court fee is 
one affirming the decree of the first Court within 
S. 110, C. P. C. A refusal by the High Court to 
extend time under S. 149. C. P. C. is not a ques¬ 
tion of law, (Scott-Smith and Wilberforce, 77.) 
Musammat Satto V. Amar Singh, 

2 D.P.L.R. (L) 27:1 P. L' B- 1920 : 

54 1. C. 400: 16 P. W. B. 1920 


S. 110 and 0. 46, R. 2—Affirming judg- 


ment. 

Where the Chief Court affirms in part a decree' 
of the District Judge, a petition for leave to ap¬ 
peal to the King in Council cannot be granted, as* 
the decree of the Chiel Court is a decree of 
"affirmance” within the meaning oi S. 110 of the^ 
Code. (Rattiganand Le Rossignal,]]^) Bha<5AT 
Singh v, Jairam. 22 P. B. 1915: 

19 P, W. R 1915: 26 I. 0 402: 69 P. L. R. IW 
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ment. 

' 8. 110(8)— Affirming jndgincnt — Vori- 

aiion in decree regarding costs. 

A variation, not touching the meriis of the 
case but relating only to coats, does not make the 
decree anything other than an affirming decree. 
(S^)efiC6r and Krishnan, JJ.) Vadivelu Ammal 
V. RajaRATNA Mxjdaliar. 30 M. L. T. 337 tH. C.) 

16 L. W. 262: 1923 M. 30. 

-8. 110— Reversing judgment—Partial re¬ 
versal^ whether confirming decree. 

Partial reversal of a decree is not confirming 
of a decree. Benefit of doubt must go to the 
petitioner, and Phillips, JJ,) Vikra- 

MA Deo Garu v. Maharaja of Jaipur. 

18 M.L, T. 387 : 31 1. C. 272 : 

(1916) IM, W.N. 122. 

-8. 110 and 0 . 45, R, 3 (1)— 

ludgment—Suhsianital question of law—Appeal 

to Privy Council, 

Where a High Court has affirmed the decree 
of a Lower Court and the value of the subject- 
matter is above Rs, 10,000 it is essential for 
granting leave to appeal to Privy Council that 
some substantial question of law must be involv¬ 
ed. {Sadasiva Iyer and Napier, JJ.) Mulraju 
Lakshmi Venkayamma Rao V , Venkatadri 
Appa Rao. 30 I, C. 372. 


•8. Wii—Affirming Judgment—Dismissal 

« A 


of time barred appeal. 

Where the result of an appellate Court’s order 
lets the lower court's order stand unaltered, it is 
one affirming the decision of the lower Court 
within the meaning of S. HO. The order dis¬ 
missing an appeal declining to exercise the dis¬ 
cretionary power to excuse delay in preferring 
an appeal within time is one affirming the deci¬ 
sion ot the lower Court, and in order to certify 
such orders as fit for appeal to the Privy Council, 
a substantial question ot law must be involved in 
the dismissal order itself. The legal question in 
such appeals to be determined will be whether 
they are right or wrong. The involving of a sub¬ 
stantial question of law in the original decision in 
such cases is insufficient to hold that the legal 
question is involved in the appeal too. (Miller 
and Abdul Rahim, JJ.) Krishnaswami Pane- 

KONDAR V. RAMASWAMI CHETTIAR. 

23 M, L. J. 219: 12 M. L. T. 260: 16 I. C. 486: 

(1912) M. W. N. 962. 

8. 110— Affirming judgment. 



The decision of the appellate court affirms the 
decision of the court below if the decree is affirm¬ 
ed. even though the appellate court rnay have 
reached the same conclusion on different grounds, 
(Daniels and Lyle, A, 7. Cs.) Mahomed Ali Khan 

V. Ghazanfar A^i Khan. 

70 I. C. 283: 25 0 C, 277 : 1923 0, 49. 

- B. no—Affirming judgment. 

H is enough for the purpose of S. 110 of the 
Code, for the High Comt in orderj to affirm the 
decision of the Court below’’ to affirm the decree 
orthe Trial Court, even though on grounds quite 
lltfdrent from those of the trial Court, (Kanhaiya 
^^%nd Daniels, J. Cs.) Ahmad Mirza Beg ^ 
^'toBaUM. 63 I. C. 292: 24 0. C, 164. 



—--S. 110— Reversing judgment — Modifica¬ 

tion of part of decree. 

Where the decree of the lower Court is not 
wholly affirmed by the judgment of the High 
Court but is varied only in one patticular and 
the value of the subject matter in appeal is above 
Rs. 10.000 the party is entitled as of right to a cer¬ 
tificate of appeal to His Majesty in Council. 8 C. 
W. N. 294, 62 P. W. R. 1908, not foil. 10 O. C. 
65 foil. (Evans and Piggott, A. J. Cs.) Narpat 
Singh v, Kalka Bux Singh. 9 I. C. 1040. 

-S, no—Affirming judgment. 

The word decision means the decision of the 
suit by the court. It is not necessary that the 
appellate court should also affirm the grounds of 
fact upon which the judgment was based. It is 
immaterial that appellate court comes to a differ¬ 
ent conclusion on the question of tact. (Robin- 
sftn, C. 7. and Maegregor, 7.) Sen S. N. v, Abdul 
Aziz Tar Md, 1 Bur. L. J. 215 : 

11 L. B. R, 410 : 1923 R, 66. 

Connected Appeals—Suits and Cross Appeals. 

-S. 110 and 0. 45, R. ^—Connected Suits 

—Privy Council appeals — Certificate, 

Where in two connected suits the points are 
identical but one only exceeds Rs. 10.000 in value 
and is certified as fit lor appeal to the Privy Coun¬ 
cil, the other suit should also he similarly certified 
though its subject-matter is less than Rs. 10,000 
in value. (Mears, C. J, and Gokul Prusad, JJ,) 
Bhagwan Singh v, Bhawani Das, 

43 All. 223 : 18 A. L. J. 1119 : 

59 I. C. 794 : 2 XJ. P L R (All.) 411. 


-S. 110—Cross appeals—No substantial 

mestion of Law. 

The Court of first instance decreed a suit in 
>art and dismissed it in part. There were cross 
ippeals by the plaintiffs and the defendants. The 
-ligh Court decreed the defendant’s appeal rever- 
;ing the judgment ahd decree of the Court below, 
rhe plaintiff applied for leave to appeal against 
he judgment of the High Court reversing the first 
::ourt*s decree and the application was granted, 
3n an application for leave to appeal agJ*inst the 
portion of the judgment affirming the first Court s 
decree. Held, that leave could not be granted in¬ 
asmuch as there was no substantial question of 
law. (Richards, C, 7. and Tudbalf 7.) Chiranji- 
LAL V, Behari Lal. 48 I. C. 124 : 

16 A. Ir. J. 864. 

-S. no—Connected suits—Privy Council 

appeal—Leave to appeal—Grant of. 

Certain suits for declaration of ownership were 
tried together and were valued in all above 
Rs. 10.000 They being dismissed, an appeal was 
filed to the High Court in respect of one suit in 
which the claim was above Rs. 5,000. On the 
appeal being allowed, defendant applied for leave 
to appeal to Privy Council as a claim or question 
to property above Rs. 10,000 was involved. Leave 
was not granted as the value of the defendant’s 
interest was less than Rs. 10,000. (Richards, C. 
7. and Rafigue, JJ,) Jaikaran v. Janki Sahu. 

33 1.C, 369 :18 A,L. J. 1075, 
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-S. 110— Connected appeals — Certificate 

given in one. 

Where of two connected appeals arising in the 
same suit the High Court granted leave to appeal 
to the Privy Council in the appeal in v/hi'ch it re¬ 
versed the decision of the Court below, the 
unsuccessful parly in the other connected appeal 
in which the High Court confirmed the 
decision of the Court below was also held entitled 
under the special circumstances to get leave to 
appeal to the Privy Council and that this would 
be covered by the words "otherwise a fit one for 
appeal to the Privy Council." (Richards^ C, J. 
and Banerji^ J.) Mahoked Wali Khan v. Mo¬ 
hamad Mohiuddin Khan. 37 All. 124 : 

27 I. C. 378 : 13 A- L. J. 57. 

-S, llO~Connected suits — Variation in 

part—Meaning of* 

Where there is part variation and part affirma¬ 
tion of a decree, it is not an affirmance within 
S. 110, C.P.C. In a joint decree granting damages 
and declaratory relief, both should be considered 
in deciding the value of the subject matter. Two 
decrees ol the same court, between same parties 
but filling opposite characters, may be joined for 
granting certificate to appeal, 8 C. W. N. 294, Ref. 
[Sanderson and Woodroffe, JJ,) Legan Deo 
Prosad Singh v, D. G. Reid. 60 I, C. 760 : 

23 C. W. N. 582. 

-S. 110 and 0. 45, Ri. 4— Connected suits 

—Pecuniary valuation—Appeal to Privy Council. 

For the purposes of pecuniary valuation for an 
appeal to His Majesty in Council, cases tried to¬ 
gether and decided by the same Judgment should 
be treated as consolidated if the fundamental 
question regarding the matter in such cases is 
common to all, notwithstanding the fact that the 
substantial question of law does not arise in all 
the cases, (Mookerjee and Coxe, JJ.) Banga 
Chandra Dhav v. Jagat Kishore Acharyya 
Chowdiiury. 10 I. C. 967 (1) : 13 C. L, J. 603. 

Decree or Consent Decree. 

-Ss. 110 and 2^—Consent decree — No ap¬ 
peal. 

No appeal lies againt a consent decree to His 
Majesty in Council and leave to appeal cannot be 
granted. (Miller^ C. 7. and Mullick^ 7.1 Lachmi 
Narain Marvvari Bal Mukund Marwari. 

6 P. L. J. 383 : 1 P. L. T. 699 : 67 I. C. 246 (2): 

1920 Pat. 349. 

-- S. 110—Decree or Consent decree—Con¬ 
sent order. 

An order of the High Court passed after con¬ 
test as to whether an order recording a compro¬ 
mise is valid, is not a consent order and if it 
otherwise complies with the requireaents of law 
forms a fit subject for appeal lo His Majesty in 
Council. (Miller^ CJ. and Adami^ 77.) Raj Kish¬ 
ore Das V. Ram Gaulam Sahu. 

6 Pat. L. J. 171 : 62 I. C. 235 : 1921 Pat. 193. 

Disciplinary Proceedings. 

-S. 110— Disciplinary proceedings — Let¬ 
ters Patent [Cal.) els. 10 and 39. 

S, 39 Letters Patent empowers the High Court 
to declare the fitness of an appeal in a non-crimi¬ 
nal matter, if it is a final judgment or order, of 


C. P. CODE (V OF 1908), S. 110—Leave to appeal. 

the Court, made on appeal or in the first instance. 
A proceeding under cl. 10, Letters Patent does 
not fall under any of the jurisdictions specified in 
the Letters Patent, Cl. 39 and therefore no leave 
to appeal could be granted. [Imam and Chapman^ 

77.) Public Prosecutor of Calcutta v. Poresh 
Chandra Ghose. 41 Cal. 734 : 

15 C. L. J. 52 : 19 C. W. N. 593: 22 I. C. 324, 

Leave to Appeal. 

- S. 110 — Leave to appeal — Discretion — 

Exercise of. 

Where leave to appeal is granted the certificate 
granting leave should show on its face, that dis¬ 
cretion of the Court was invoked and exercised. 
(Lord Buckmaster.) Maharaj Bahadur SIngh 
V. Balchand Chowdhury. 

25 C. W. N. 770: 6 Pat. L. J. 163 : 2 P. L. T. 132 : 

1921 M. W. N. 87 : 62 I. C. 320 : 

13 L. W. 366. (P.C.). 

--S. 110 — Leave to appeal—'Grounds-Point 

not allowed to be raised for the first time in 
second appeal — Appeal. 

In a second appeal arising out of a suit for 
specific performance filed on the last day of limi¬ 
tation a point was for the first time raised in the 
High Court that specific performance ought not 
to be granted as there was extraordinary delay 
in filing the suit and also because damages had 
been alternatively asked for. The Court refused 
the point to be raised at that late stage. 

Held, the question of procedure involved was 
not a proper one for appeal to His Majesty in 
Council. [Hears, C. 7. and Piggott, J.) OUDH 
Narayan Singh v, Kauleshwer Singh. 

76 I. C. 516 : 1923 All. 463. 

-S. 110 —Leave to appeal—Decree of 

High Court partly affirming and partly reversing 
decree of lower Court. 

When a portion of the decree of the High 
Court was in reversal of the decree of the lower 
court and in favour of the applicant for leave to 
appeal to His Majesty in Council, and the remain¬ 
ing portion of the decree was in confirmation ‘of 
the decree of the lower court and against the 
applicant for leave, he is not entitled to leave as 
a matter of right under S. 110, C.P. Code, 8 C.W. 
N. 294 : 20 A, L. J. 9 Ref. (Hears, C. 7. and 
Banerji, J.) Chander Sekhar v. Mt. Amir Begam. 

66 1. C. 721: 1922 All, 243. 

-S. 110 —Leave to appeal—New position. 

If the appellant takes up a new position while 
appealing to Privy Council leave cannot be grant¬ 
ed. {Hears, C. J. and Tudball, J,) MaiNA Bibi 
i;, Wasi Ahmad 

68 I. C 179 : 2 V. P. L. B. (A) 402. 

- S. 110 —Leave to appeal — Valuation — 

Indirectly affecting property—Question of public 
importance. 

It is not possible to bold that a decree directly 
or indirectly involves a claim or question respect¬ 
ing property of the statutory value where it is ne¬ 
cessary to investigate the terms and conditions of 
leases in respect of lands which are not included 
in the suit. Before it could be held that a deci¬ 
sion between a landlord and tenant involves a 
question of wide public importance, there should 
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be some evidence that the rights of landlords and 
tenants in a locality or province are, generally 
speaking, dependent on ihe same facts as appear 
in the suit and that the terms ot the leases regulat¬ 
ing such leases are also similar, {Sanderson, CJ. 
andGhose,J.) Bupendra Narayan Si^gh v, 
Nurput Singh. 

37 C, W. N. 204: 1933 Cal. 451. 

—— S. 110-Leave to appeal in forma pauperis. 

The High Court has no jurisdiction to grant 
leave to appeal to the Privy Council in forma 
pauperis, {Mtllcr, C. /. and Chapman, J.) Ram- 
KISHEN LAL V. MaUNA KumRI. 

44 I. C. 731: 3 Pat. L. J. 179. 

[Also Oldfield and Phillips, JJ.) PadmavaT! t. 
Srinivasa Kampthi. 

43 Mad. 82 : 35 M. L. J. 258 : 24 M. L. T. 207 : 

47 I. C. 646 : 3 L. W. 460. 


C. P. CODE {V OF 1908), S. 110-Substantial ques¬ 
tion of law. 

of law must be involved in the case /. c., question 
oi law ill respect ot which there is a difference of 
opinion. C. J, and Banerji, J.} Paksho- 

TTAM SARAN V. HAKGU LAL. 

43 All. 613 : 63 1. C. 837 : 19 A. I, J. 462. 

-S. 110 —Substantial question of laxv— 

Question cj general importance—Interprclation 
of Privy Council decision. 

When there is a conflict of opinion as to what 
was intended to be laid down in a decision of tbe 
Privy Council and as to the effect of the decision, 
the question is one of general importance and 
justihes the grant of a cenificate under S, 110, 
C. P. C. for leave to appeal to the Privy Ccuncil. 
[ Mtars , C 7. and Banerjec, J.) Brij Narain Rat 

V. MANGALA PKASAD KAI. 

53 1. C. 526 : 2 U, P. L. R. (A) 149. 


-S. 110 -Leave to appeal—Defendant not 

taking interest in the proceedings. 

Where a defendant does not take interest in the 
prosecution of the suit and leaves it entirely to 
his co-defendant he cannot separately preler an 
appeal to His Majesty in Council, (Miller, C. J 
and Adami, /.) Nibaran Chandra v, Pratap 
Udai Nath Saha. 

2 Pat. L. T. 173 : 60 I C. 500 : 1921 Pat. 129. 

-S. 1\0--Leave to appeal—Similar decree 

in both Lower Courts—Value less than Rs, 10,000. 

It the value is less than Rs. 10,000 and the 
would be appellant to His Majesty in Council, 
has lost his case in both the Lower Courts he can¬ 
not, except in very exceptional cases, get a certi- | 
ficate though a substantial question of law is i 
involved. (Robinson, C. /. and Maegregor, J.) 
Alibhai Mahomed v. B. I, S. N. Co. 

62 I. C. 71 : 10 L. B. R. 307. 

Substantial Question of Law. 


S, 110—’Substantial question of law 


Abatement, 

In a suit for possession by a Hindu widow the 
defendant pleaded that the suit was not maintain¬ 
able inasmueft as a previous suit by the predeces¬ 
sor-in-interest of the plaintiff bad abated under 
O, 22, R. 9 of the Civil Procedure Code and that 
the plaintiff having adopted a son during the 
pendency of the suit she was not competent to 
continue it without bringing the adopted sop on 
record. The High Court held that the previous 
suit had not abated and that in view of an agree 
ment between the widow and the father of the 
adopted boy by vesting the management of the 
estate of the widow during the minority of the 
boy tbe widow could continue the suit in her own 
name: Held that the decision involved no substan¬ 
tial question of law of general importance within 
the meaning of the sectionllO of the Civil Pro- 
pedure Code and leave to appeal to His Majesty 
in Council should not be granted. (Mears, C, J. 
and Piggott, J ,) Bu Ali Khan v. Rani Sujan 
Kuar. 45 A. 667 : 21 A. L. J. 665 : 

76 I. 0. 100 : L. B. 4. A. 298 : 1934 A. 66. 


i 





8. llO—Substantial question of law. 

the grant of a certificate for leave to 
the Privy Council a substantial question 

VOL. 1—93 


~ ■ --S. 110— Substantial question of laiv — 

Question of law—General importatwe. 

Where the subject-matter is less than 
R. 10,000 in value and the sole question is cne of 
evidence the point is not one of general interest 
and importance to justify the grant of a certi¬ 
ficate. (Meats, CJ, and Banerjce, J.] Muzaffar 
Ali V. Mohammad Jawad. 54 I. C. 463. 

-S, 110— Substantial question of law — 

Construction ol document — Semble. 

The construction of .my particular document is 
not a substantial qucsticn of law within the mean¬ 
ing of S. llO ot C. P. C, (Richards, C. J. and 
Banerji, J,) Kallyan Singh v. Kanhaiyalal. 

40 I. C. 110. 

-S. llO'^Substantial question of law-High 

Court dismissing appeal on appellants failure to 
furnish security. 

Where an appeal was dismissed by the High 
Court on the ground oi the appellant’s failure to 
furnish security for costs as directed and appel¬ 
lant thereupon applied for permission to appeal to 
the Privy Coun'^il, the permission was not grant 
ed as the appeal did not involve a quest on oi law. 
(Richards, o. J. and Banerji, J.) Gaffoor Khan 
V. Secretary of State. 36 All. 325: 

23 I, C. 532 ; 12 A. L. J. 451. 

--- S. 110—Substantial question of law. 

A case is a fit one for appeal to ihe Privy 
Council where a substantial question of law of 
general importance is in question, e. g., the extent 
to which a mortgage wiihout necessity by a 
manager of a Hindu family is binding (Richards, 
C, J.. and Banerji, J.) Anant Ram v. Sheoraj 
Singh. 18 I. C. 306. 

-'S, 110— Substantial questicn of law — 

Presenlahon for regisiraiion. 

Whether a document was validly presented for 
registration is a substantial question of law. 
(Richards, C. J. and Banerji, J,) Jambu Prasad 
V. Aftab Alt Khan. 18 I. C. 126. 

- S. 110 —Substaniial question of law — 

Construction of document—Mortgage by condi¬ 
tional sale. 

The question whether a docume'nt creates a 
mortgage by conditional sale or a 3ale with an 
option to purchase is a subsiantial qtiestioh of law 
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within Ihi meaning of S, 110 of the C. P. C. 22 A 
149 P.C. ref. to. (Knox and Chamier, /7.) Jhandu 
Singh, y. Wahiuddin. 14 I. C, 269- 

-S, 110 (3)- Substantial qurstion of law- 

DiscTctionary matter — Practice. 

The question of rightful or wrongful exercise ( 
of its discretion by the High Court does not in¬ 
volve anv substantial question of law within 
S. 110 (3) of the Civil Procedure Code. 
The High Court declined to grant a certificate 
for leave to appeal to the Privy Council, where 
the only appeal which the appellant could make 
would be to ask the Privy Council to hold that 
the High Court had wrongly exercised its dis¬ 
cretion in refusing to grant leave, under Cl. 12 of 
the Letters Patent, to file an additional statement. 
(Macleod, C. 7. and Shah, 7.) Govind Lal Bansi- 
LAL?^. Bansilal Motilal. 46 Bom, 249 ; 

24 Bom, L. K. 196 : 1922 Bom. 11. 

-8,110(3)— Substantial question of law 

--Decree of High Court dismissing appeal,yet 
varying decree of lower aourt—Effect. 

Where the High Court dismissed an appeal 
with costs, but yet made one substantial variation 
which amounted to overruling the decision o^ the 
lower court on that point, it cannot be held there 
was an affirmance of the decision of the court be¬ 
low. Hence a substantial question of law was not 
necessary for appealing to the Privy Council. 
(Sanderson, C. 7. and Richardson, 7.) Nagendra* 

BALA DASI V. DiNANATH 

26 c. W. N. 651 : 70 I. C. 933 : 1923 C. 215. 

-S, 110— Substantial question of law — 

Laches in filing paper book. 

Where the only question for the Judicial Com¬ 
mittee was whether the High Court was right in 
dismissing the appeal on the ground that the ap¬ 
pellant was guilty of laches in filing the paper 
book of hij appeal, there is no substantial ques- 
tion of law, (Sanderson, C.J> and Mookerjee, 7 ) 
Marium Beghm V. Banku Behary Bcse. 

62 I. C. 205 : 33 C. L. J. 131. 

-S. 110— Substantial question of law — 

Appellate decree confirming original decree on 
different grounds. 

A substantial question of law should be involved 
for an appeal to lie to the Privy Council against 
an appellate decree which confirms the ori¬ 
ginal decree but on different grounds. (Mookerjee 
and Ccxi, 77.J Banga Chandra Dhar v. Pukai 
Bepari. I. C. 169 : 13 C. I». J. 601. 


evidence is not the same as a misconstruction or 
misinterpretation of a document and does not in¬ 
volve a question of law. (Shadi Lal and Broad¬ 
way, 77.) Bhawant Singh' v. Narinjan Singh. 

129 P. W. E, 1917 :411. C. 781: 

133 P. L. K, 1917. 

_S. 110 and 0. 45. E, ^^Substantial ques¬ 
tion of law—Question of fact. 

No certificate can be granted to appeal to P. C. 
when the Chief Court affirms the decision of the 
'court next below solely on facts as there was no 
substantial question of law and the case was not 
*' otherwise fit for appeal to P. C. (Ratiigan 
and Jones, 77.) Versingh v. Terath Ram. 

15 P.L. E. 1917 : 
35 I. G. 583 : 64 P. E. 1916. 

-S. 110 — Substantial question of law — 

Interest. 

An award of interest at 9 per cent, per annum 
by the Court is not such an arbitrary and unwar¬ 
rantable exercise of the discretion cf the Court 
as to involve such a substantial question of law as 
is contemplated by S. 110 of the Code. (Ratiigan 
and Le Rossignol, 77.) Bhagat Singh v, Jai 
Ram, 22 P. E. 1915 : 19 P, W. E. 1916 : 

26 I. C. 402 : 66 P. L. E, 1916. 

• 

-s. 110, Cl. Z—Substantial question of law. 

What the last clause of S 110, C. P. C., requires 
is substantial questions of law and not mere ques¬ 
tion of law, (Spencer and Krishnan, JJ.) Vadi- 
VELU Ammal v. Rajaratna Mudaliar. 

30 M. L, T. 337 (H. C.; : 16 B. W. 262: 

1993 M. 30. 

-S, 110 —Substantial question of law— 

Misconstruction of evidence. 

Misconstruction of a part of the evidence con¬ 
cerning certain facts is not a “substantial question 
of law ” within the section. (Sadasiva Iyer and 
Napier, JJ.) Mulrajalakshmi Venkayamma Rao 
V. Venkataudri Appa Rao. 301. C. 372. 

-S. 110(2)— Substantial question of law—- 

Construction of deed. 

Mere questions of construction of particular 
documents cannot be treated as questions of 
general importance or substantial question of law 
within the meaning of S. 110. (Kanhaiya Lal, 

J.C. and Simpson, A. J,C.) Sarsuti PRASAD r, 

Muhshi Ehtisham Lal. 

26 0. C. 349 : 13 I. C. 407 : 1922 Oudh 214. 


-S. —Substantial question of law— 

Time to make up Court-fee. 

The Court has discrcioii to grant or refuse to 
grant time for making up deficient Court-fee, and 
whether a Court has used proper discretion in a 
particular case is a subs antial question of law, 
(Shadi Lal, C, 7. and Moti Saga^, J.) Sagar 
Chand V. Dewax Ram, 63 I. C, 922. 

-S- 110 -Substantial question of law — 

Incidental conclusion—Appreciation of evidence. 

Where the decision only incidentally involves a 
decision on the question of interpretation to be 
put on certain documents it cannot be regarded as 
a subslantial point of law directly involved in'the 
^ase. Misappreciation of the value of docuipentary 


-S, llO—Substantial Question of law 

Exercise of discretion in S, 90 of Evidence 
The exercise of discretion under S. 90 of the 
Evidence Act is not a substantial question of law 
within the meaning of S. 110 of the Code. 
(Kanhaiya Lal, and Daniels, A, J. Cs.) ^haNKAR 
Baksh Singh v. UditNarain Singh. 

61 1. G. 131 : 8 0. L. J. 1. 

-S. lie —Substantial question of law— 

^'Involved,'' meaning cf, 

A question of law is not deemed to be involved 
iQ an appeal under S. 110, if it need not be decid¬ 
ed for the disposal of appeal or if suqh question 
may arise in certain contingencies. The word 
“invplved*' in & 110 implies a copaiderable d^ree 
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of necessity. (Kendall and Mahomed AH, A. J, 
Cs.) Ghisa Singh v, Gajraj Singh. 

36 I. C. 807 : 19 0. 0. 131, 


-S. llO^Substantial question of law — 

Poirtf covered by precedents* 

No appeal lies lo the Privy Council, if the ques¬ 
tion of law, which is the ground for appeal, has 
already been decided by the Privy Council. 
(Lind%ay, J. C. and Kanhaiya Lai, A. J. C,} 
Nisar Husain v, Ashrafunnissa. 

30 1. C. 239 ; 2 0. L. J. 214. 

——S. llO~~Substantial qaesUoit of law — 
What is. 

Where there has been a difference of opinion 
* on a question of law. between the various High 
Courts and among the judges of the same court 
the question must be considered a substantial 
question of law within S. 110 of the C. P. C. 
(Pfggtiff, /. C. and Lindsay, A. /. C.) Bhola 
Singh v. ]ai Gobind. 181. C. 327. 

-S. 110— Subslanlial question of law — 

Several decisions of Court—Point of taw. 

There has been a number of cases beginning 
in the year 1868 and^oing down to the year 1913 
all to the same effe^, namely, that the claims 
for malikana being claims in respect of an 
interest in land did become barred absolu¬ 
tely by limitation under the provisions of the 
statute before the Act of 1871 and that the statutes 
of 1871 and 1877 did not have the effect and could 
not have the effect of reviving the claim which 
had already become barred. Held that o^ing to 
this long consensus of opinion on the question the 
High Court would not treat it as a substantial 
question of law remaining lo be determined but 
should refuse the present applica^on for leave to 
appeal to the Privy Council on the ground that 
there is no substantial question of law, and if the 
appellant wished to have this question brought 
before their Lordships of the Privy Council he 
would have to make a special application to that 
effect. (Miller, C. J. and Kulwant Sahay, J.\ 
Babu Ramniranjan Chaudhury V. Babu 
Gobardhan Thakur. 1 Tat. L. B. 314 ; 

, 1924 T. 271. 

--S. 110— Substantial question of law — 

Limitation, 

The applicability of Limitation Act to suits by 
minors against administrators for accounts is a 
substantial question of law within S. 110, C. P. C. 
(Miller, C. J, and MulUck,],) Janandan Prasad 
V, Thakurain. 46 I. 0. 182. 


S. 110 and A&^Substaniial question of 
law—Applicability of S# 48 of Code of 1908 to 
decree passed under Code of 1882. 

S. 48 of C. P. C. (1908), applies to a decree 
passed under Code of 1882 ; but the question 
whether the section so applies to a decree passed 
upder Code of 1882 is not a substantial question 
of law within S. 110, C, P. C. (1908). (Chamier, 
C. 7- and Sharfuddin, J.) Kesho Dayal GiR v. 

BIBI, 39 I. C. 141 

' S, 110 —Substantial question of law. 

. ^ . M ^ A ^ «• 



power of cb-heirs in respect of alienation 
ittrand undivided property is well settled and 


C. P, CODE (V OF 1908), S. 110—Valuation. 

is njt a question of general importance. For the 
grant of spscial leave ihe question involved must 
bs not merely substantial but must be of great 
public or private importance which did not exist 
in the case. 27 A. 174, 6 B. 403, 39 Mad. 843 loll. 
(Robinson, C. J. and Macgreg'or, J.) MaungThwe 
V. A, L. A R. Chetty Fihm, 1 Bur. L. J. 62 : 

11 L. B, R. 935 : 68 1. C. 690 : 1923 R, 71. 

-S. 110— Subslanlial question of law — 

Findings of fac*. 

Leave lo appeal to the King in Council in the 
face of concurrent findings can only be granted 
if a substantial question oi law is involved : and 
it is impossible to say lha'' a question which 
Only arises if the concurrent findings of fact of 
the Courts in India are disregarded, is a sub¬ 
stantial question of law which the appeal to the 
Privy Council involves. [HarinoU, C. J. and 
Young, J.) Thein Noo v. Ramasawmi Chetty. 

25 1. C. 922 : 7 L. B. R. 103. 

-S. llOSubslantial qutslion oj law — 

Decree—Setting aside. 

That a suit to set aside a decree obtained by 
fraud was brought by a per^^on who was not a 
party to the suit in which that decree was passed 
is not a question of such public importance as to 
justify the issue of a ceri'ticate under S. 110, 
C. P. C. (Hartnoll, C. J and Twomey, /,) Tan 
Gaw Rok V. Sundaresan Chetty. 

14 1, C. 626 : 5 Bur. L. T. 13. 

Valuation. 

-S, 110— Valuation — Annuity, 

S. 110 ot the Code of Civil Procedure applies 
to the value of an annuity which is sought to be 
recovered, not the value of the property upon 
which that annuity is charged. (Lord Atkinson.) 
Mairza ABiD Hussain Khan v. Ahmad Hussain. 

45 M. L. J. 253 : 1923 M. W. N. 590 : 

26 0. C. 216 : 33 M. L. X. 232 (P. C.): 

10 0. L. 9. 288 : 9 0. & A. L. R. 484 : 

28 C. W. N. 289 : 76 I. C. 502 (1) ; 

18 L. W. 146 : 1923 P. C. 102 (P. C.). 

-S. llO — Valuaiion of subject-matter — 

Counter-claim more than Rs. 10,000. 

Plainhti and defendant each alleged breach of 
contract by the other making claims and counter¬ 
claims. Plaintiff's contention that defendant's 
couBter-c*aim was not admi^rsible under the C.P. 
Code beii g overruled, a decree was passed in 
defendant's favour, but plaintiff did not re-open 
the question in the Appellate Court which revers¬ 
ed the fiist court’s decree and made a partial 
decree in favour of the plaintiff. 

Held, that the question of the admissibility of 
the counter-claim must be taken to have been 
decided between the parties in accordance with 
the contention of the defendant and the plaintiff 
could not be permitted to raise it foi showing 
that delendant's claim in appeal could not come 
lo Rs. 10,000 in value. (Lord Phillimore). Pierce 
Leslie and Co. v. Giriah Chettiar. 

46 I. C. 676 : 22 C. W. N. 282 (P.C.). 

-S. 110—Valuation—Appeal from por^ 

Hon ofth* decree—Effect of. 

From a mortgage decree for Rs. 38,000, one 
of the defendants who was not a paity tg the 
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mortgage, but who subsequently became owner 
of one-tenth share of the hypotbeca, applied for 
leave to appeal to the Privy Council. The one 
tenth share ot the hypotheca was worth less than 
Rs 10,000. that the subjeci-maiier of the 

appeal to the Privy Council was the value of the 
shares claimed by the appellant and the High 
Court erred in granting a certificace on the basis 
that the subj^-ct-maiter was the amount of ihe 
decree. (Lord Buckmastcr.) Radha KUNVAR v. 
Reoti Singh. 38 All. 488 : 14 A. L. J. 100 : 

20 C. W. N. 1279 : 20 M. L. X. 211 : 
(1916) 2 31. W. N 200 : 31 M. L. J. 571: 
18 Bom. L. R. 860 : 24 C. L. J 303 : 
35 1. C.939 ; 5L. W. 456 (P.C.). 

--s. no—Valuation—Future interest. 

Where in a suit for sale on a mortgage the 
plaintiff claimed Rs. 9,300 with interest pending 
the suit and the plaintiff got a decree for more 
than 10,000 rupees, the case satisfies the require 
meiits of S. 110 C. P. C. as ragaids the valuation. 
[Mears, C. J. and Piggott, J,) Gajadhar MahtoN 
V. Ambika Prasad Tiwari. 45 A. 133 : 

69 I. C. 645 (1) : 20 A. L. J. 903 : 

1923 A. 78. 

-S. 110 — Valuation—Decree upheld in 

part. 

The part decreed by the High Court could not 
be included for purposes of valuation by plaintiff. 
(Tudi-all and Rafique, JJ.) Muhammad Habibul- 
LAH V. Umar Dara;5 Alli. 67 I. C. 40 : 

2U.P.L. R. (A.) 155. 

-S. no—Valuation-Addition of interest. 

In calculating the value of the subject-matter 
for appeal to the Privy Council the appellant is 
not entitled to add the subsequent interest to 
the decretal amount. (1879) L.R. 4 A. C. 270 dist. 
(MearSy C. J. and Rafique^ /.) Sahu RAm Kumar 
V. Muhammad Yakub. 42 All. 445 : 

2 U. P. L. R. (A) 142 : 56 I, C. 976 ; 

18 A. L. J. 445. 

-S. 110— Valuation — Other property 

affected. 

The mere fact that the history of the property 
in dispute was the same as another valued ai 
more than Rs, 10,000, would not bring it under 
S. 110 of the C. P. C. so as to give the applicant 
a right of appeal to His Majesty in Council. 
(RichardSs C. J. and Banerjee, J.) Kulsum Un- 
NisA Bibi V. Chaube Basdeo^ 261. C. 6. 
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Where the plaintiO claimed under a deed of 
gift the value of ihc subject-matter of which was 
more than Rs. 10,000 though however the claim 
ot the plaintiff was worth less than Rs.10,000 but 
the defendant denied the validity of the deed and 
certain other donees under the same deed were 
made defendants. Held that a question respecting 
the whole property was indirectly involved in 
the case and it was a fit one to be heard in the 
Privy Council (Richards, C, 3. and Banerjt, /.) 
SiBT Husain v, Munwarulnissa, 

161. C. 431 (1). 


-S. llO —Valuation. 

Paintiff sued for possession of two houses and 
for an injunction restraining defendant from 
using a well and compound. He was awarded ^ 
possession of one house and a portion of the other 
and he got a decree jointly with defendant for the 
user ol the well and the compound. The relief 
with respect to the honse was valued at Rs. 5,000, 
Though the value ot the well and compound was 
more than Rs. 5,000 plaintiff's share iti them was 
below 5,000 in value. On an application by the 
plaintiff for leave to appeal to the Privy Council, 
Held, that for purposes of S. 110, C.P. Code, the 
value of the subject-matter was in excess of 
Rs. 10.000 and leave should therefore be granted. 
(Macleod, CJ. and Fawcett, J.) Appaya PAD* 
DAYA GaRU V, LaKHAM GOWDA. 

25 Bom. L.R. 77 : 72 I.C. 127: 1923 Bom. 176. 


-S. no —Valuation—Decree for more 

than Rs. 10,000—Value of the property involved 
less. 

The High Court reversed the decree of the 
trial Court and granted a declaration that the 
deed in question was void, and that the plaintiff 
was entitled to the possession of the property 
mentioned in the deed. HM, it is not necessary 
for the purpose of an application for leave to 
appeal His Majesty to inquire into the question as 
to whether t^e property^actually handed over to 
de(t. applicant is worth Rs. 10,000 or not if, 
whatever the value of that property may be, it is 
clear that the whole of the property as to which 
the question arose in the appeal and in respect 
of which the decree has been parsed in Higli, 
Court is worth more than Rs. 10,000. {Shah and 
Crump, JJ,) Pyaribxbi Mard Munzi MAhombd 
Bahadur Hasanalli Mir Abdulalli Inam- 

DAR. 1923 Bom. 59i 


-S. 110 —Valuation — Subject-matter in 

appeal less than Rs. 10,000— Amount indirectly 
involved more than Rs, 10,000. 

Where the value of the proposed appeal to 
Privy Council was less thar» Rs. 10,000 but it 
raised a question as to the validity of an award 
affecting property exceeding Rs. lO.OOG in value 
the case fell within S. 110 (2) and leave to appeal 
should therefore be granted. (Richards, C J, and 
Banerji, J,) Sri Kishna Lal v. K.\shmiro. 

35 All 445 : 211. G. 617 : 

11 A. L. J. 654. 

- — S. 110— Valuation—Claim or question 

in respect of property worth more than Rs. 10,000 
Directly or indirectly involved in a suit—Appeal 
to the Privy Council, 


-S, 110— Valuation—Proceedings under 

the Bombay Rent Act, 

Plffs. sought to eject their tenant in order that 
they might occupy the premises themselves 
while the tenant sought the protection of the 
Bombay Rent Act. The monthly rent of the pre 
mises was Rs. 275 and capitalised at 20 years, 
purchase the value of the property would be over 
Rs. 10,000. The plff. got a decree and deft- ap¬ 
plied for leave to appeal to the Privy Council. 
Held that the decree involed directly a claim or 
question to or respecting property over Rs. 10,000 
and leave to appeal must be granted. (Macleod^ 
CJ. and Coyajee^ J.) HiRALAL D. Nanavati v. 


Kasturbhai Manibhai, 


24 Bom, L. 350 
67 I. €. 938 : 1993 B. 93. 
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" S. llO~~Valuation—>Easement* 

Where the subject-matter of a suit is an ease¬ 
ment the value of which is less than Ks. 10,CU0, 
there is no right of appeal to the Privy Council 
although the easement affects property worth 
over Rs. 10,000. (Macleod^ C. /. and Faivcttty J.) 
Manilal Jugaldas V. Banubai Framji. 

63 I.C, 588 : 23 Bom. L.B, 374. 

-S. IIQ —Valuation —Test of—Date of the 

High Court's decree* 

For the purpose of S. 110, C.P. Code, the value 
of the share which the appellant claims and not 
the value of the entire family property is the test. 
Such value ought to be taken as at the date of 
the decree of the High Court under appeal. (S//ah 
and Hayward, JJ~) Raoji Baikhji Koxdicar v. 
Lakshmibai Axant Koxdkar. 44 Bom. 104 : 

66 I.C. 972 : 22 Bom. L.R. 2l3. 


--S. 110— Valuation—Suit for injunction 

and declaration in Bom. Presidency in a second 
class sub'judge's court.. 

In the Bom. Presidency a plff. can sue for a 
declaration and injunction in a second-class sub¬ 
judge’s court, in spite of the pecuniary limit of 
the Judge’s jurisdiction (Rs. 5,000) being exceeded 
by the property to be affected by the injunction. 
And so a plff. in such a case is cot, by reason of 
the suit- being decreed, to be taken to make any 
representation to the delt. regarding the real or 
market value of the property to be affected. 15 
Bom. L. R. 1021 applied, {Batchelor and Shah, 
JJ.) Mohanlal Nagji V. Bai Kashi. 

40 Bom. 477 : 37 I.C, 371 : 18 Bom. I.E. 469. 


■-—S. 110— Valuation—Test of—Suit [or 

accounts. 


The value of the subject-matter of a 6uit can¬ 
not exceed the pecuniary jurisdiction of the court 
of institution and the value in appeal cannot be ; 
greater than that of the suit from which it arises. 
The real market value of the matter in dispute is 
not the test to decide if an appeal lies to the 
Privy Council, Where a suit for accounts is 
valued at Rs. 101 and tried in the court of a ! 
second class sub-judge the value of the subject -1 
matter of the suit for purpose of appeal to the I 
Privy-Council caciiot exceed Rs 5,000 in any ! 
event. Para. 2 of S. 110, C.P.C., has no applica¬ 
tion where the suit is for money and the plff 
seeks the same relief in appeal. Where the pe¬ 
cuniary conditions have not been satisfied, no 
leave to appeal tu Privy Council could be granted 
even though the case involves some substantial 
question of law. (Scott, C. J. and Beaman, /.) 
HiRJI BhAI V. jAMSHEDJI. 21 I. C. 783 : 

16 Bom. L.R. 1021. 


8. WO —Valuation of subject-matter 


Substantial question of law—Suit for rectifica¬ 
tion. 

, A persoxi who bad obtained a decree on a 
mortgage sued for rectification of that decree on 
the ground that a share of fhe property which 
had Oeen purchased by the 8th defendant in the 
AUit had by mistake been omitted from the decree 
owing to a mis-description in the mortgage deed. 
Court below as well as the High Court de- 
the suit as brought. On an application 
8th defendant for leave to appeal to the 



Pi ivy Council the plaintiff objected that 
ihc value of the subject-mailer on appeal 
to Uis Majesty in Council was the market 
value of the share of the property claimed by 
the 8th defendant which was less than Rs. iU.OuQ. 
It was aiso objecied that Iheie was no question 
of law in the case, that the claim of the 

plaintiff against ihe 8th defendant was part and 
parcel of the mortgage transaction and as there 
was no claim by litle paramount set up by the 

8ih defendant, the value of the appeal to His 

Majesty in Council was not the value 
of the share of the 8th detendant but was the 
entire value of the mortgage suit which was 
about the appealable value. Held, further that 
the question whether the plaintiff was entitled to 
have the decree rtctified was a substantial ques¬ 
tion of law. (Sanderson, CJ.and Ghose^J.) Bepin 

Krishna Roy v, Pkiyabkata Bose. 

71 I. C. 371: 1923 Cal. 387, 

-S. 110— Valuation — Appeal. 

For the purpose of valuation lor a Privy Coun¬ 
cil appeal, the value at the date of decree is to be 
conside.ed and not the value at the institution of 
the suit. (Sanderson, C. J. and Mookerjee, J.) 
SuRENDRA Nath v. Dwarka Natk. 

44 Cal. 119 : 24 C. L. J. 350 : 35 I. C. 605 : 

21 C. W. N. 630. 


-S, 110 -Valuation—Subject-matter— Ap¬ 
peal to P. C. 

In a suit for foreclosure where the mortgagor 
j is not made personally liable, the value of the sub- 
I ject-matter in dispute is the ’amount claimed if it 
be less than the value of the property and the 
market value of the property if that is less than 
the amount claimed. (Mookerjee and Capersz, JJ.) 
Benoy Lal Roy v. Kamalapatt Banerjee. 

10 I. C. 990 : 13 C. L. J. 505, 

-S. 110— Valuation must be according to 

market. 

Tne rules under the Suits Valuation Act in ac¬ 
cordance with which the land is valued for the 
purposes of jurisdiction do not apply in determin¬ 
ing the value for the purpose of Section IIU of 
the Civil Procedure Code, but it is the market 
value which has to be abcertained. (Abdul Raoof 
and Martineau, JJ.) Nawaz Ali v. Allu. 

6 L. L, J. 44 : 76 I. C. 520 : 4 Lah. 185 : 

1924 lah. 82. 

- S. 110 — Valuation— Subject-matter. 

Where the subject-matter of the suit was the 
qceslion whether the applicants were permanent 
tenants of the site, or mere tenants at will, and the 
plaintiff laid no claim whatever to the buildings 
On the site, ifc/rf the matter in dispute between 
the parties was solely the nature of the tenancy 
of the site. The second paragraph of S, 110 
means that the suit must involve rights and 
claims to property which righis and claims were 
worth Rs, 10,000 or upwards, not that the rights 
atiected properties whose value was Rs. 10,000 or 
more. (Broadway and Abdul Qadir, JJ.)\ Dhanna 
Mal V. Rai Sahib Lala Moti Sagar. 

75 I. C. 664 : 1923 Lab. 286 (2). 
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_S. 110— Valuation—Suit for declaration 

of status—Valiiation fixed by plaintiff not ton 

elusive. , , O : 

Plff. sued for adedavalion that he was a Raj¬ 
put by caste aud valued his suit for purposes ot 
jurisdiction at Rs. 11,000. His suit was decreed 
by the Subordinate Judge, but dismissed by 
the High Court. Oq an application ior leave 
to appeal to His Majesty in Council. 
Held, that the suit was not one to which any 
special money value could be attached, and that 
the value of the subject-matter of the suit could 
not be said to amount to Rs. 10,000 or upwards 
or that the decree involved directly or indirectly 
any claim or question to or respecting P^hpertv 
of like amount or value, 18 Cal. 378, foil. 60 
1905, 15 Mad. 237 (F.B ). 25 Cal. W. N. 269 tP.C.) 
Dist. (Chevis and Scott-Smlthy JJ.) Ghulam 
Rasul Khan v. Secketary of State. 

2Lah. 297 : 26 P. L R. 1^22 : 65 I. C. 239 : 

1922 Lah. 131. 

——S. 110— Valuation—Partition decree 

Execution^ .. . 

In execution of a decree in a partition suit in¬ 
volving property ot the value of Rupees ten lakhs 
the applicants disputed their liability to 4r6ths of 
an item of Rs. 11, 709. Held that the case did 
not satisfy the conditions set forth in S» lIOi ci tl) 

Or (2). Consequently leave to appeal to the Privy 
Council therefrom could not be granted. 10 M. I. 

A. 252 : 10 C. W. N. 564 : 6 C, \V. N. 41 dist. {Le 

RossignoUJ.) Devi Das?;. Narpat Rat. 

60 P. W. R 1915 : 29 I. C. 759 : 

140 P. L. B. 1915. 

_-S. 110 — Valuation— Question dtreoUy or 

indirectly involved as between parties. 

Under S. 110 (2) C. P. C. the question directly 
or indirectly involved must be one between the 
parties to the suit. (Sha Din and Beadoii, 77•) 

Baksh Abdul Karim v. Allah Baksh. 

90 P. R. 1913 : 340 P. L. R. 1913 : 
211. C. 624 ; 229 P. W. R. 1913. 

_S, IIQ—Vali^ation—Interest subsequent 

to suit — Inclusion. 

For the purpose of ascertaining the pecuniary 
value of an appeal ior purposes of leave to appeal 
to His Majesty in Council, interest subsequent to 
the date of plaint and up to the da'e of the decree 
must be included in the subject-matter. 16 L. W. 
18 Rel- 39 M. 843 dist. (Oldfield and Ramesam, 
771 Raghunathaswami Iyengar v. Gopaul 
rao. 16 L. W. 682 ; 43 M. L, J. 622 : 

74 I. C. 696 : 32 M. L. T. 1’. 
1922 M. W. N. 652 : 1923 M. 135. 

_S. 110— Valuation. 

The quesiion whether a decree involves indirect¬ 
ly a claim or quesiion to property worth more 
than 13,000 rupees in value must be decided with 
reference to actual circumstances at the time and 
not to circumstance'^ which are remote, and not 
in particular to a mere possibility that future suits 
as to all or part of a large extent of the property 
alleged to be concerned may be instituted at some 
time in the future. 15 L. W 140 ; 24 A. 236 ; 
35 A. 445 ; 8 C. 210 ; 4 C. L. R. 125 Ref. 
Where the plaintiffs had estimated the market 
value of the property in dispute at Rs. 2,500 for 
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purposes of court-fee in the Court of first instance 
and on appeal, they could not be allovred 
their valuation for the Privv Council. (Oldfield 
and spencer, JJ.) Alagappa Chetty^. Nachiap- 
PAN 1922 M. W N. 683 : 43 M. L. J- 728: 

3111.1.1. 335 : 69 1.0.385 : 

16 1. W. 517 : 1923 Mad, 126. 

_S. 110 (1)— Valuation- Cause of action 

diflerent against defendants. 

In a suit against several persons where the 

cause of action against each is quite distinct and 

different from the others, the fact that a joint suit 

is brought cannot make the subject-matter oi Ihe 

appeal the same as that of the joint suit. ,Tne 

valuation will depend upon the relief claimed 
against the particular defendant. (Spencer and 
Krisfinan,-JJ.) Vadivelu Ammal w. Rajaratna 

MudawaR^ 262 : 30 M. L. X. 337 : 1923 Mad. 30. 

_s. 110 and 0. 45, R. 6—Valuation-Single 

suit on different causes of action—Several de¬ 
fendants — Separate appeals by defendants— 
Single appellate decree—Subject matter of each 

appeal, ^ ^ 

Plaintiffs as reversioners sued for recovery ot 
possession of properties alleged to have formed 
part of the estate of the last male owner and in 
the possession of different alienees who were 
impleaded as defendants. Plaintiff had really 
different causes of action against various defend¬ 
ants but they were allowed according to a well 
established practice to join all of them in one suit. 
The first Court gave a decree in favour of plain¬ 
tiffs The several defendants filed separate 
appeals to the High Court as regards the proper¬ 
ties in their possession. Only one appellate 
decree was drawn up by the High Court in 
accordance with R 105 of the Rules ot Practice. 
Held, that leave could be granted only in those 
cases whose subject-matter was of the value of 
Rs. 10,000 or upwards, under S. 110 of thfe C. P. 
Code. (Wain's, C. J. and Seshagiri Aiyar, J.) 

VAITHILINGA MUDALIAnir. SRIRANGATHAWNI. 

42 Mad. 228 ; 36 M. L. J. 119 : 
25 M. L. T. 190 : 49 I C. 434 : 10 1. W. 18. 


-S. 110- Valuation—Test of—Court fee. 

Under S 110, the value of the subject-matter of 
the suit is real market value, .The fact that for 
the purpose of stamp duty the plaintiff under the 
option given to him b> S, 7 of the Court Fees Act 
valued it at less than its .market value cannot 
deprive him of his right to appeal to the Privy 
Council. 15 M. 237 : 31 C. 401, foil. VVhere for 
the cancellation of a deed of sale, plaintiff valued 
the suit at Rs. 5.260 and paid court-fee thereon 
but as a matter of fact th« market value of tbe 
property was more than Rs. 10,000: Held, tnat for 
the purposes of S, 110, C. P. u. the value of siut 
was more than Rs. 10.000. [Abdur Rahim, O. C. 
7. and Burn, J.) PoosA Thorai w. Kannappa 
Chetty. 5 X*' W, 642 • 39 I« C* 911! 

(1917) M. W. N. 429. 

« 

, ^ • 

-s, no—Valuation—Indirectly affecting 

iutnre claims for more than Rs. 10,000— Amount 
swelled by interest. 
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A decision having been given with regard to a 
claim of legacy under a will of less than 
Rs. jl0,000 in value, the probability of the decision 
affecMng future claims of other legatees of more 
than Rs. 10,000 does not give a right of appeal to 
the Privy Council under S. 110 (2), C, P. C. : the 
second clause of the section refers only to some¬ 
thing in the decree affecting the larger subject- 
matter. 35 A. 445. 5 W. R 34 P. C. ref. to. The 
subject-matter of a suit being below Rs. 10.000, 
the mere fact of the decree amount having been 
swelled, on the date of the application for leave 
to appeal, to more than Rs, 10,000 by the addition 
of subsequent interest gives no right of appeal to 
the Privy Council. {OJdfield and 6eshagiri 

//.) Rajamannaru v. Lingamallu Radha- 

KRISHNIAH. '37 I. C. 602 : 32 M. L, J. 400. 

-S. 110— Valuation — Value of subject- 

matter in the CoHrt of first instance less than 
Rs 10,000, 

The value of the subject-matter of the suit in 
the Court of first instance must also be Rs. 10,000 
or upwards. 24 A. 174, foil. (Wallis, C. J. and 
Srinivasa Iyengar, J.) Subramania Aiyar v, 
Sellammal. 39 Mad. 843 : 30 M. L. J. 317 ; 

311. C, 296. : 18 M. L. T 450 : i 


C. P, CODE (V OF 1908), 8. 110-Valuation. 

appeal was filed in the High Court on the 20lh 
February 1920, and decided on the 21st December 
1921. Hold on an appl cation for leave to appeal 
to His Majesiy in Council the case satisfied the 
requirements of section 110 C. P. Cod© as to 
amount and nature,since on the date of the decree 
the amount to be paid on the date fixed already 
included together with interest an amount 
exceeding Rs. 10,000 and a decree including in¬ 
terest up to the date of the decree had been asked 
for in the plaint. (Batten, A. J. C. and Hallifax, 
A . J . C.) Seth Magan Lal v, Darbari Lal 
Chowdhury. 721. c. 395 : 1923 Nag. 239. 

-S. WO ^Valuation — Admission. 

Defendants who accept the value of property 
for purposes of jurisdiction cannot be heard to 
question that value subsequently. The value of the 
property is a question of lact. It is not proper for 
a party by an admission as to a lower valuation 
to suffer an appeal to be heaid by a single Judge 
and then to claim a higher valuation for the pur¬ 
pose of obtaining an appeal to the Privy Council. 
(Ashworth and Simson, A. J. Cs.) Bhagwati 
Prasad v. Achhaibar Singh. 

9 0. L. J. 531 : 74 I. C. 214 : 

26 0. C. 24 ; 1923 Oudh 93. 


2 L. W. 1057 : (1915) M. W. N. 941. 


-Ss. 110 and 109— Valuation^ Aggregate 

value Rs. 10,000 but each suit below Rs. 10,000 — 
Appeal will not lie. 

Where one common judgment is delivered in a 
number of suits and although the aggregate value 
is over Rs. 10,000, but each suit separately is 
below Rs. 10,000, appeal to Privy Council will not 
lie, (Wallis CJ, and Seshagiri Iyer, J.) Kakarla, 
PUDi Ramachandra z^.Cheepurapalu Appayya 

SO I. C, 896 : 2 L. V7. 916. 


-S* HO and 109 — Valuation — Total 

amount recoverable above Rs, 10,000. 

Where decrees obtained in a number of rent 
suits follow a single judgment and the total 
amounts recoverable are more than Rs. 10,000, 
though the amount involved in each decree is 
small, the condition as to pecuniary value, is 
satisfied-and special leave can be granted. (Ayling 
and Sadasiva Iyer, JJ.) [agaveera Rama 
Venrateswara V , Sappanasar. 

22 I. G. 390 : (1914) M. W. N. 162. 


S. 110 


Valuation 


Interest on the 


amount decreed. 

The suit was based on a mortgage deed for 
Fs. 7,000 and the amount claimed was Rs. 9,776 
together with interest to the date of the decree 
and further interest to the date of payment. The ' 
plaint was presented on the 11th December 1^16, 
and was returned to be signed by plantiffs 
personally. It was again presented to the Sub¬ 
ordinate Judge on the 3nd February 1917, The 
first hearing was on the 16th January 1917, and 
the suit was decided on the l7th November 1919, 
when a preliminary decree for sale was granted. 
'The decree was for Rs. 9,776 and 3, 451-6 3 com¬ 
pound interest at 9 per cent per annum up to the 
17th May 1920,the day fixed for payment, together 
with iiiterest on the total amount at 6 per cent per 
^phum up to the date of the actual payment. The 


;-S. WO~Valuation—Mortgage suit, 

, Plaintiff sued to redeem his mortgaged properly. 
He claimed that all the money due had been paid 
from the usufruct and that there was a large sur¬ 
plus which was due to him. The trial Court held 
that th3 entire mortgage money had been paid and 
decreed plaintiff’s claim for possession and for a 
I surplus amount of Rs. 9,012-12-8. The defendant 
i appealed to the High Court to be relieved of 
I the surplus awarded to plaintiff and claimed a 
sum of Rs. 2,073 due on the mortgage. The decree 
of the trial Court was modified in the High Court 
I to the extent of reducing the surplus awarded to 
Rs. 7,910.11-7. The defendant then applied .for 
leave to appeal to His Majesty. Held that the value 
of the subject-matter, including the surplus 
awarded viz, Rs. 7,910-11-7 amounted to 
Rs. 983-11-7 since in the memorandum of 
appeal to the High Court the defendant had 
claimed only Rs. 2,073 on the mortgage 
and had nofc claimed possession of the 
property. It not being alleged that the appeal 
affected a quesMon relating to property exceeding 
Rs. 10,000 in value, no leave to appeal could be 
granted under S. 110 although the decree of the 
High Court varied the decree of the Court below. 
(Kanhaiya Lai, J.C, and Simpson^ AJ.C.) Sarsuti 
Prasad v. Muashi EhtishamAli. 

25 0. C. 349 : 73 I. C. 407 : 1922 Oudh 214. 

—S. WO —Valuation—Variation on appeal. 

The trial court decreed a suit by a Hindu re- 
versionev to set aside an alienation by the limit¬ 
ed owner as having been effected without justi¬ 
fying necessity. On appeal to the High Court the 
decision of the lower court was varied, the court 
finding that out of a total sum of Rs, 3,800 the 
purchase price, Rs, 1,412 was justified by legal 
necessity at the time of transfer. Accordingly 
the High Court varied the decree of the trial 
court by oi dering that the piff's title to the pro¬ 
perty in question should be declared and that he 
should recover possession thereof upon condition 
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C. P. CODE (VOF 1908), S. 110—Valuation. 

that he first paid to defts. Rs. 1,412 with interest 
from the date of decree. Held that the value of 
the appeal did not come up to the statutory re¬ 
quirements and that leave to appeal to the Privy 
Council could not be granted. {Miller^ C. /- (li^d 
MulUck, 7.) Bishun Prasad Singh v, Nacsingh 
Das 3 Pat. L. T. 550 : 68 I. C. 663 : 

1922 P. 555. 

_s. no—‘Valuation-Future mesne pro- 

iitSt must be included^ 

Future mesne profits, should be taken into con¬ 
sideration in assessing the value of the subject- 
matter lor the purposes of S. 110 of the Code. 
{Mdler C.J.and Adami, J.) Imamuddin v. Ki- 
suuNOEO 6 Pat. L. J< 246; 63 I. C, 492: 

2 Pat. L. T. 675. 

-S. 110 —Valuation—Future interest not 


C. P, CODE (V OP 1908), S. 110—Valuation. 

_S. no — Valuation^ Subject-matter of 

of suit less than Rs. lO^OOO—Value increased at 
time of application for leave to appeals 
The plff, valued their suit at Rs. 7,590 but at the 
time of the applicat'on for lea/e to appeal to His 
Majesty in Council plffs. valued the property at 
Ks. 12 , 000 -that the increase in value pen- 
dentelite would not be sufficient to bring the 
case within S. 110 of the C. P. Code. (Miller, C /. 
aiid Coutts, 7.) Rash Mohan Lal v. Ram Mohan 
Lal. 

51 I. C. 975: 1919 Pat. 241. 
S. no—Valuation—Mesne profits. 


included, 

A suit was instituted to enforce a mortgage- 
bond for Rs. 3,000, which with interest up to the 
date of decree, amounted to Rs. 9,325. The suit 
was decreed with interest at the contract rate up 
to the days of grace which was Ks. 198, the total 
amount being Rs. 9.523. After that period inter¬ 
est was calculated at 6 per cent, per annum up 
to the date of realization. The defts. appealed 
and the High Court allowed -the appeal. Held, 
that the provisions of S. 110 (1) were not satisfied 
and so S. 110 (2) did not apply. [Miller, C.J, and 
Couils, I.) Ramnad Singh v. Rambtlas Singh. 

2 Pat. L. T. 463: 62 I. C. 959; 1921 Pat. 229: 

S. 110 —Valuation — Partition suit 


The value of a suit for possession of land and 
mesne profits for the purpose of S. 110, C. P* C. 
is the actual value of the land and the mesne 
profits up to the date of the appellate decree. 
(Miller, CJ. and Mullick, J.) Mahabir Prasad 
Singh v, Anup Narain Singh. 

5 Pat. L. W. 327: 3 Pat. L. J. 377: 46 I. C, 137: 

1918 Fat. 246. 


S. 110— Valuation—Subsequent interest 


Share or whole property as the basis of valuation^ 
Where a decree in a partition suit affects the 

share of the plff. as well as of the deft, who would 
share the property along with plfl. if his case be 
decreed, the value for purposes of S. 110 is the 
value of the whole property and not only the share 
claimed by the plff. (Millet, C. 7. and Adami, 
7.) Kuldip Narayan Singh v, Raghunandan 
Singh, 60 !• C. 844: 2 Pat. L, T. 386» 

S. 110— Valuation—Value hoiv deter- 


^Arrears of pension. 

In determining the value of the subject-matter 
ot a suit for leave to appeal to the Privy Council, 
the interest payable until realisation of the decree 
as well as the arrears ot pension accrued due 
since the decree, could not be taken into conside¬ 
ration. (Miller, C. 7. and Mullick, 7.) Kesho Pra¬ 
sad Singh v. Sheo Saran Lal. 

4 Pat. L. W. 240: 44 I. C 475 : 3 Pat. L. J. 317. 

S. 110 and 0. 46, R, Valuation— 
N. W. P. and Assam Civil Courts AcLS. 21, 

When the plff. in his plaint alleged the value of 
the subject matter to be Rs, 3,000 but the Dt, 
Judge on appeal held it to be Rs. 24,000 under 
S. 21, N. W, P. and Assam C. C. Act, an appli¬ 
cation for leave to appeal to P. C. must be dis¬ 
missed, \phamiet, C. 7. and Sharfuddin, 7,) 
Raghunatah Prasad Singh v. Yahvn Hussain. 

42 I. C. 966: 1917 Pat. 801. 


S. 110 —Valuation—Substantial question 


mined. ^ ^ ^ ^ 

The value of the subject-matter must be taken 

to be the amount or value which the plff. obtain¬ 
ed or would have obtaiaed had he been success 
ful at the time when the decree was passed, 
(Miller, C. 7. and Adami, J.) Mathura Prasad 

Singh v. Ram Prasad Tewary* 

3 V. P. L. R. (Pat.) 32: 60 I.C. 523: 

2 Pat. L, T. 340. 

S. 110 —Valuation —Application to set 




aside sale by a person interested in portion of the 
property sold. 

To determine the value prercribed by S. 110 of 
the C. P. Code the decree has to be looked at, as 
it affects the interests of the parties prejudiced 
by it. Where the detriment to the party seeking 
relief is estimated at less than Ra, 10,000 then the 
matter in dispute in appeal is not of the pres¬ 
cribed value and the decree itself does not involve 
any claim or question to or respecting property 
of the prescribed value. 6 Bom. L. R. 403 foll^ 
(Miller, C, J and Coutts, /,) Gosain Bhaunath 
O iR V Bihart lal. 4 Pat. L J 41B : 

621. C. 728: 1919 Pat, 267. 


of law. 

To enable an applicant to obtain leave to ap¬ 
peal to the Privy Council it must be shown that 
the value of the subject-matter in the Court of 
first instance was Rs. 10,000 at the date of the 
decree of that Court. A decision as regards the 
validity of a particular alienation by a co-heir of 
propeities worth less than Rs. 10,000 does not 
affect other alienations made by other co-heirs to 
different persons. (Robinson,CJ. and Macgregor, 
y.) Maung Thwe V, A. L. A. R. Chetty Firm. 

1 Bur. L. J. 62: H L. B, R. 36: 68 I. C. 690: 

1923 Rang. 71. 


S. 110— Valuation—Suit for damages. 


A suit for damages exceeding Rs, 10000 was 
brought in respect of loss of crops caused by an 
inundation due to the defenda’^t’s tortious acts. 
The first court decreed Rs. 8,000 and odd but 
on appeal the appellate court dismissed the suit. 
On an application for leave to appeal, Held that 
as regards the valuation and other matters llie 
case was a fit one for appeal to the Privy CopU- 
cil. In granting leave the correct principle is to 
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G. P. OODB (V OF 1908). S. 111. 

look at the judgment as it affects the interests 
of the parties, who are prejudiced by it, and 
who seek to relieve themselves from it by an 
appeal. 6 Bom. L. R. 403 ; 6 Pat. L. J, 415 , 
15 Moo. P. C 181 ; 3 C. L. J, 257 ; 35 A. 446 Foil 
Per Robinson^ C. Jt —The second paragraph of 
b. 110, C,P,C. is intended to deal with property 
other than that forming part of the actual subject- 
matter in dispute and which would be affected by 
the final decree or order. If the decree affects the 
petitioner’s rights in or to such other property, 
that may be taken into consideration in estimat¬ 
ing the amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council, 
39 M, 843 foil. (Rof’/nson CJ. and Duokwotth^J.) 
Maung Bya V, Maung Kyi Nyo. 66 I,C. 606: 

11 LBB. 152. 

-S. Ill—'‘Single Judge"' -—Meaning of, 

S. Ill applies to a sin gle judge of a High Court 
established under the Charter Act, 1861. (John¬ 
stone, /,) Brij Tudar Singh v, Kanshi Ram, 

127 P.W.R. 1917 : 42 I.C- 893 : 

131 P.L‘R 1917. 

' S, 111 —Appeal from singleljudge acting 

in revision does not lie. 

There is no appeal to His Majesty in Council 
from the order made by a single judge in revision 
under S 115, C,P.C* and S, 107, Govt, of India 
Act. (Krishnan and Wallace, //.) Sri Rajah 
Bomma Uevara Venkata Satyanarayana v. 
Venkata Bhashyakarulu. 46 Mad. 958: 

18 L.W. 655 : 75 1,C 604 : 46 M.L.J. 117 : 

1924 Mad, 399. 

-S 113,0.46, R 1 —Reference to High 

Court—Power of Collector acting undtr S. 23 to 
make reference. 

The Collector is not a Collector trying a suit 
or appeal or executing a decree. He has no power 
of reference to the High Court under S, 113 of 
the C. P. Code. (Scott, C. J. and Batchelor, J ) 
Dalpat Zopdoo Patil V, Mahadu Uka, 

14 I.C. 782.(2): 14 Bom, L.R. 259. 

% 

-S. 113 and O. 46, B. l*^Reasonable doubt. 

Where it was perhaps somewhat difficult to hold 
that the judge making the reference entertained 
any reasonable doubt as to what his decision 
should be or as to what decision was correct, but 
the respondent withdrew •'any objection on this 
ground, as he said the questions that arose 
would affect a very large number of cases and 
must affect a very large amount of money, refer¬ 
ence was entertained. (Robinson, C.J. and May 
OungJ.) E. E, Dawoodjee AND sons v. The 
Municipal Corporation OF THE City of Ran¬ 
goon. 1 R. 220 : 1923 R. 193, 


C. P. CODE (V OF 1908), S. 116-Addition of par- 
ties. 

order granting leave. (Imam and Chapman, JJ) 
PUiiLic Prosecuto.? Calcutta v, Poresh 
Chandra Ghosh. 42 cal. 734: 

19 C.W.N. 593 : 16 Cr L.J. 62 : 22 I.C. 324. 

; ■ 114— Review-Grounds for Reversal of 

H/g/z Court's decision in a connected case by the 
Privy Council—Not a suffizient cause. 

Reversal of High Court's decision in a 
connected case by the Privy Council is not a sufl&- 
cient cause for review, (Kumarsaniisastri, J.) 
Gannalathula Venkamma V. Gannalathula 
Rangarao. 43 M.L.J. 33 . 15 L.W, 693 ; 

1922 M.W.N. 304 : 
70 I.C. 741 ; 31 M.L.T. 473 ; 1922 M 227. 

■--S. 115.— 

Addition of parties. 

Amendment of decree. 

Amendment of plaint. 

Amendment of pleadings. 

Appeal. 

Arbitration, 

Award. 

Case. 

Court fee. 

Criminal prosecution. 

Delay, 

Discretion. 

Error of law. 

High Court. 

Illegality, 

Interference. 

Interlocutory order. 

Jurisdiction. 

Leave to sue. 

Liberal interpretation. 

Material irregularity. 

Misconstruction. 

Mistake of fact. 

New plea. 

Order. 

Other remedy. 

Petition. 

Revision. 

Right to apply. 

Scope of, 

Subordinate court, 

Withdrawal of suit. 

Sec also C. P. CODE. S. 107. 
and S. 151. 

Addition of parties. 

-S. 115 and 0. 1. R. 10 (2)—Addition of 

parties—Striking out party. 

No revision lies from an order of a Court. O. 1, 

R. 10, striking out a deft,, as such an order does 
not decide anything between the parties. 32 A, 
623, foil. (Karamat Husain and Tudball, JJ.) 
Bhikabmer Das p, Thakur. 


T—-S. 114 and 0.47, R. 1 —Sanction to pro¬ 

secute —Leave to apptal to Privy Council grant¬ 

ed. 

^ If sanction is granted to the Public Prosecu- 
prosecute au attorney, an appeal against 
sanction is an attack on bis power to prose- 
The order granting leave to appeal is an 
aSecting his authority to prosecute the ap- 

and hence he can apply for review of the 

.. 

VoL. 1—94 



141. G. 263. 

— S. 115 and 0.1. R.IO —Addition of parties 
— Rcvision^Discretion. 

It is not a case of failure to exercise jurisdic¬ 
tion justifying interference in revision if the lower 
Court rejects an application under O,-1. R. 10, 
C.P.C., on the ground that it was made too late. 
{Richardson, J.) Ram ChaRAN Mohajan v. JiBan 
Chandra Sarma. 64 I. 0, 563. 
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C. P. CODE (V OF 1908), S. 115—Addition of par- 
ties. 

S. 115 and 0. I R, IS’^Addition of par¬ 


ties — Noil- joinder of parlies — Revision. 

Where the right to raise an objection as to non¬ 
joinder came into existence during the suit, and 
such objection was not taken in the trial court, it 
cannot be raised in revision. (Richardson and 
BeachcroftJJ.) Nilmoni De v. Soorendra Nath 
MITRA, 46 I. C. 648. 

S. 115, 0. 1, R 10 (2) and 0.31. lBi.2 -Addi- 


tion of parties—Government of India Act, S. 107. 

In a suit by a widow as the administrairix, a 
person claiming as adopted son of her husband 
applied to be made a co-plff. on the ground that 
the widow was guilty of laches and collusion. 
The widow admitted the fact of adoption but 
denied authority. Held, that the applicant ought 
to have been joined as co-plff. and the High 
Court could interfere under S, 115 of the C, P. 
Code or S. 107 of the Government of India Act. 
14 C. W. N. 703, foil. (Teunon and Newbotdd, 
JJ,) Jugal Krishna Mullick v. Phulkumari 
DASS i 44 I. C. 564. 

__S. 115 and 0.1, "RAO—Addition oi parties 

—Order reiusing to make a transposition of par¬ 
ties when open to revision. 

Though the High Court will not interfere in re¬ 
vision with an order of a Lower Court refusing to 
make a transposition of the parties, a revision 
will lie when such an order of refusal is express¬ 
ly based on a supposed jurisdiction in the court. 
(Chatterjee and BeachcrofU ^ Brojendra 
Kumar Das v. Gobind Mohan Das, 

34 I.C, 186 : 20 C. W, N. 752. 

S. 115 and 0. 1, R, 10—Addition of par¬ 


ties — Refusal—Interference in revision. 

Where in a suit for partition among co-sharer, 
landlords the Court below refused to add the ten¬ 
ants as parties in the exercise of its discretion. 
Held, that there was no case for interference by 
the High Court. (Odgers, J ) Ratnachalam Aiyar 
V. Sivachidambaram Pillai. 18 L. W. 198 : 

(1923) M. W. N. 403 : 46 M. I. J. 703 : 

1923 Mad. 690, 


S. 116 and 0.1, B.IO —Addition of parties 


C. P, CODE (V OF 1908), S. 116—Amendment of 
decree. 

__S. 115 ^Addition of party—Scheme suit 

The action of a Court in a suit under 

S. 92. C.P.C., refusing to implead as a party de¬ 
fendant, the son of a hereditary trustee, amounts 
to an illegality and the High Court has power to 
interfere under S. 115, C.P. C. and S. 107, Govt, 
of India Act. (Ayling and Seshagiri Aiyar, JJ.] 
Vaithilingam V. Ramalingam Pillai. 

6 L. W. 9 : 38 1. C. 133: (1917) M. W. N. 550. 

_S. 115 and 0. 1, R. 3 and 0. 2. B. 3 (1)— 

Addition of pariies-Causes of action—Suit by co¬ 
mortgagee against mortgagor and co-mortgagee 
for foreclosure or share of amount paid—Cause of 
action—Same transaction—Revision, 

A, a co-mortgagee brought a suit against the 
mortgagor for foreclosure and joined the other co¬ 
mortgagee as defendant who refused to join as 
plaintiff and claimed against him his share of the 
amount which the mortgagor was alleged to have 
paid. The plaintiff was ordered to amend the 
plaint as the causes of action were improperly 
joined and the parties were improperly joined. 
It was held that the order for amendment was 
wrong and could be set aside in revision and that 
the cause of action against both co-mortgagee 
and mortgagor was one as the main question 
was what payments were made to the co-mortga¬ 
gee. {Drake-Brockman,J.C,) Mahadeo v. Nago. 

12 1. C. 357 : 7 N. L R. ISO. 

-S. 115 and 0. 1, R. 10- Addition of par¬ 
ties — Revision. 

A person cannot be impleaded on allegations 
based on hearsay. Illegal and improper implead¬ 
ing of a person is a ground for revision by High 
Court. (Lindsay, J. C., and Stuart, A. J> C.) 
Allahabad Bank v. Mahammad Raza Khan, 

16 I. C. 592: 15 0. C. 304. 


—Scheme suit—Persons claiming to be trustees. 

The High Court in revision set aside an order 
of the Lower Court refusing to add persons bona 
fide claiming to be trustees as parlies to a scheme 
suit. The framing of a scheme would mean 
the loss of their right. (1917) M. W. N. 550, foil. 
(KrishnanJ.) MulakUTLA Rama Murthi z/.Chil- 
lara Bhaskar Ayya. 

50 I. C. 58. 

■S.116 —Addition of parties — Interlocu¬ 
tory order—High Court’s powers — Revision. 

The High Court will interfere even with an in¬ 
terlocutory order directing addition of parties 
passed by a subordinate Court if it is not a mere 
exercise of discretion but want of jurisdiction 
which might cause injustice to the ^arty, in spite 
of the fact that there is a remedy by way of appeal 
against the final judgment in a suit. (Srinivasa 
Aiyangar, J.) Sitaramayya v. Ramappayya. 

39 I. C. 160; 5 L. W. 207. 


S. 116 and 0. 1, R. 10 —Addition of par¬ 
ties—Improper reiusal. 

Where an application under O. 1, R. 10 of the 
C, P. Code asking that a certain person be added 
as a party-defendant to a suit and praying for 
permission to amend the plaint accordingly is re¬ 
jected, no appeal lies against the order rejecting 
the application. Where, however, it appears 
that the Court has exercised wrong discretion in 
rejecting the application, the High Court can in¬ 
terfere in revision or under S 107 of the Govern¬ 
ment of India Act. (Mullick and Thornhill, JJ.) 
Abdul Haque v, Mahammad Yahya Khan- 

47 I. C. 785, 

Amendment of decree. 

-Ss. 115, 161 and 162-^ Amendment of 

decree — Refusal — Revision, 

Upon an application by the mortgagor for the 
amendment of the decree, the Court refused 
to order the amendment as ** uncalled for 
Held, that the order was tantamount to a refusal 
to exercise the jurisdiction and the High Court's 
interference in revision was justified. (Richards, 
C. /. and Tudball, J,) Pule BishuNATh Rai v, 
Brahmanand Swami. 47 I. C 830r 

16 A, L. J. 749. 

S. 116 —Amendment ojf decree — Rejec-^ 


tion of amendment petition—No irregularity. 
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Oi P, CODE (V OF 1908), 8, 116—*Amoiidi)ient of 

decree. 

A Sub-Judge rejecting a pelition for amendment 
of a decree holding that the expression *'future 
interest*' in the decree means interest from the 
date of decision not from the date of institution of 
suit, commits no irregularity and the High Court 
cannot interfere in revision whether his decision 
is right or wrong. (Chamier and Piggott, JJ^ 
Kanhai Lal V, MUL Chand. 26 I, C. 808, 

-S. 116 —Amendment of decree. 

An order under S. 152 (S. 206 of C. P, C,. 1882.) 
directing amendment of a decree, not in confor¬ 
mity with judgment, is not a decree and therefore 
not appealable but revision lies. {ChevisJ.) Bawal 
Singh v. Lachanman Singh, 21 P. K. 1911: 

186 P, L, R. 1911: 10 I. C 860: 66 P. W, R. 1911, 

-S. 116 —Amendment of decree—Original 

Court—Appellate decree. 

There is no appeal against an order of amend¬ 
ment of an appellate decree by the original Court 
but the High Court will interfere in revision. 32 
A. 295, foil. {Hannay^\J.) Krishna Upadhya 
V. Ganapaye Upadhya. 28 I. c* 586. 

-8. \\b—Amendment of decree—Power to 

aorrect — Costs. 

The High Court can correct an incorrect figure 
entered in a decree as vakil’s fee owing to a mis-^ 
taken calculation, but not an omission to enter 
proportionate costs which could have been cor¬ 
rected by an appeal. {Sadasiva kiyar and Sesha- 
giri Iyer, JJ.) Sankuratri jimmayya v. Uppala- 
PATI. 24 I C. 878. 


C. P. CODE (V OF 1908), S. llS—Appeal. 

-8, \ lb— Amendment of plaint—Order 

allowi ng — Revision, 

An amendment of the plaint is in the discretion 
of the Court and, if wrongly allowed, the defend¬ 
ant could attack the order on appeal if the deci¬ 
sion is against him. The High Court will not in¬ 
terfere in revision with the order especially when 
it docs not change the character of the suit or 
cause material injustice to the defendant. (Od- 
gets, /.) Rama Krishna Pillai v, Krishna 
SWAMI Pillai. 16 L. W. 667 : 

(1922) M. W. N, 521: 68 I. C. 167 ^ 1922 M. 321. 

-S. 118 —Amendment of plaint — Revision. 

Where a Dt. Judge refused to amend the plaint 
as such amendment materially altered the nature 
of the suit and passed an order under O.Vl, R.17, 
C. P. C., the High Court cannot interfere in revi¬ 
sion, even though the Dt. Judge exercised his 
discretion wrongly unless he acted with such ma¬ 
terial irregularity as to justify interference in 
revision, (PhillipSy J.) V, Venkatasubbiah v, 
Seshachallam. 22 M. L. J. 136: 

10 M.L.T. 549: 12 I. C. 173 , (1911) 2 M.W.N. 257. 

-S. 115 —Amendment of plaint—Refusal, 

Where a Court dismisses a suit refusing an op- 
portunity to amend the plaint, if necessary, the 
High Court can interfere under S. 115, C. P. C. 
4n error of procedure resulting in a failure of 
justice is a material irregularity in the exercise of 
jurisdiction. (Das,J) Maharaja Sir Ramhsh- 
WAR Singh Bahadur v. Sadanand Jha. 

1 Pat. L T. 188 : 2 U.P.L.R. (Pat) 29 : 

55 I. 0.445: 1920 Pat. 29. 


Amendment of Plaint. 

-S. 115 —Amendment of plaint. 

The High Court has power to interfere under 
S, 115 of the Code with an order directing that a 
plaint should be amended as being bad for mis¬ 
joinder. {Batten, A. /. C.) Shankar v. Sonoo. 

63 I. C. 419 : 4 N. L. J. 58. 


- —S. 118 —Amendment of plaint—Order 

refusing—No interference. 

Plaintiff asked for permission to amend the 
plaint by substituting a new genealogical table for 
that given already but the Court rejected the ap¬ 
plication, The High Court declined to interfere 
with the discretion of the Court below in revi¬ 
sion. {Rafique and Piggott, JJ.) Ganga Pra¬ 
sad V. Lachman Das. 16 I C, 404. 


S. 116 —Amendment of plaint. 

Amendment of plaint if not allowed can be 
allowed in revision. {Mariineau, J ,) Sunder 
y. PuRAN Singh. 1922 Lah. 394 (1) 

-S. 116 and 0. 6, R. Vi—Amendment of 


plaint — Revision. 

An order refusing leave to amend the plaint 
under O. 6, R. 17 can be set aside in revision. 
Broadway, J.) Imdad Ali Shah v. Syed Ali. 

401. C. 65 :26F. R. 1917. 

S. lib—Amendment of plaint—Revision, 
erroneous order refusing to allow a petition 
fdr amendment of a plaint is not open to revision. 
221,0/39, foil.; 8 I. C. 8, not foil, {Sadasiva 

Kajira Beeviammal V. Fathena 



tAMMAt. 


24 1. C. 779: 1X.. W. 230. 


Amendment of Pleadings. 


-8.116 —Amendment of pleadings—Other 

remedy — Appeal—No revision. 

Where there is another remedy open to a party 
such as an appeal, if eventually the judgment is 
passed against him, the High Court would not 
entertain revision under S. 115, C. P. C. or S. 15 
of the Charter Act and so no revision can be al¬ 
lowed against an order refusing permission to 
amend the pleadings. {Woodroffc and Carnduff. 
JJ,) Chandi Roy v- Kirpal Roy. 

101. C. 808: 15 C. W. N. 682. 

—S, 115 —Amendment of pleading — Revi- 
sion. 


A Court is not empowered to accept additional 
written statement to meet allegations not raised 
in the plaint. The proper course is to amend the 
plaint, if allowable, direct filing of written state¬ 
ment, frame issues and decide. {Kumaraswami 
Sastri. /.) Poosapathi Ramachandra v. Ven¬ 
kata Subbayamma. 30 I. C. 41: 29 M, L. J, 53. 


Appeal, 

-S. 115— Appeal—Lower appellate court 

having no jurisdiction--Order of dismissal of suit 
for not securing service on deft. 

The High Court in revision set aside the order 
of a DistricI Judge who allowed an appeal 
against an order of dismissal of a suit by the First 
Court for plff’s not securing service on deft, on the 
ground that no appeal lies from an order dismiss¬ 
ing a suit for plff.'s failure to secure service of 
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C. P. CODE (V OF 1908), S. 115—Appeal. 

process on one or more defendants. (Knox^ /.) 

Masood Ali V. Chunni Lal. 39 I. C. 464: 

15 A. L. J. 520. 

_ S, Appeal — Incompetent appeal 

entcftained 6v Appellate CoutI — Revision^ 

Where a lower appellate Court erroneously 
entertains an appeal against an order under O. 21, 
R. 101, C.P. Code, the High Court can interfere in 

revision and set aside the decision of the lower 
appellate Court. (Macleod^C. J. and Crumps JJ 
BAt Mani V. RaNCHODlal. 25 Bom B. R. 147: 

72 I, C. 256 : 1923 Bom. 214. 

Ss. 116 and 104, Cl. (1)— Appeal— Case 

decided in which no appeal lies. 

An order passed under S* 104, cl. (1) is a ‘‘case 
decided in which no appeal lies*’ within S. 115, 
and is therefore open to revision. (Batchelof 
and Hayward, JJ.) Bai Atrani v. Leepsing 
Baria, 40 Bom. 86 : 33 I. C, 358 *. 

17 Bom. L. R. 1097 


C. F. CODE (V OF 1908\ S. 115—Award. 

standing of its circumstances. (Le Rossignol, J.) 

MoHFUz Ali v. Birji Nand Kirat. 

45 P. L. R. 1915 : 28 I. C. 282: 201 P.W R. 1916. 

_S 11b—Appeal—Converted into revi¬ 
sion. 

Where the Lower Court had made an order 
without.jurisdiction, the High Court converted an 
appeal from that order into a revision petition 
and set it aside. {Spencer and Krishnan, JJ.) 
Mandavilla Rama Rao v. SivaNarayana. 

25 M. L. T. 153 : 49 I. C. 629 : 9 L. W, 81. 

-—S. llb—Appeal—Converted into revision 

—Question of jurisdiction — Mad. Esf. Land Act, 
S. 192. 

The High Court has power to treat an appeal 
as a revision under S. 115, C. P. C., especially 
when the question in issue is one of jurisdiction. 
S. 115, C. P. Code, is not controlled by S. 192 of 
the Mad. Est. Land Act. (Spencer and Kumara~ 
swami Sastri, JJ.) Venkata Ramayva v. Cha- 
kalai Veeraswami Gadu. 41 Mad. 664 : 


--S. 11 b—Appeal—Conversion ‘Mo revi¬ 
sion—Interference. 

Whore it would amount to a denial of justice 
to the appellant to refuse relief and it appears 
that no appeal lies against the decision of the 
Court below, the High Court would convert the 
appeal into a revision petition and interfere. 
Where the lower Courl had erroneously and with¬ 
out jurisdiction purported to amend a final decree, 
the High Court set aside the order in revision, 
(Ghose and Panton, JJ,) Nawabkhajeh Habi- 

BULLA V. GOLA ASMOTER KhATUN. 

37 C. I. J. 395 : 74 I C. 675 : 
27 C, W. N. 720 : 1923 Cal. 612. 

-S, 116— Appeal—Conversion into revi¬ 
sion. 

The High court is entitled in the exercise of its 
discretion to convert a second appeal into a re¬ 
vision and interfere. \Teunon and Abdul Majid, 
JJ,) Mahatap Dasi V. Madhu Sudan Saha. 

64 I. C, 712. 

___S. llb—Xppeal—If can be converted into 

one for revision. 

A petition of appeal presented to the High 
Court in a case where no such appeal lay may, in 
a proper case, be treated as an application for re¬ 
vision under S. 116 of the Code. (Shamsul Huda, 
/.) Dinabandhu V. Jagabandhu. 

63 I. C. 520: 33 C. L. J. 384 


34 M. L. J, 309 : 23 M. L. T. 251 : 

7 L. W. 508 : 45 L C. 471 : 
(1918) M. W. N. 327. 

-S. 115 — Appeal—Mo revision, if appeal 

lies. 

Where a decree is appealable to the Dist. Court 
and to the High Court in second appeal, S, 116, 
C. P. C., cannot apply. 24 M. 646 and 26 I. C. 19 
relied on, (Sadasiva Aiyar and Moore-. //.) 
SUPPU Nayakan V . Perumal Chetty. 

19 M L. T. 864 : 30 M. L, J. 486 : 
34 I. C. 372 : (1916) 1 M. W. N. 301. 

-S. 115 — Appeal—Converted into revision. 

Where a second appeal is filed but does not lie 
under the law, it can be treated as an application 
for revision. (Kanhaiya Lal, A.J.C.) BhaGWATI 
PRASAD Singh v. Govind Dat. 411. C. 126 : 

4 0, L J. 374. 

Arbitration. 

-S. 116 — Arbitration — Revision. 

Where in arbitration proceedings an appeal is 
not allowed, revision would be still more objec¬ 
tionable. [Johnstone, /.) Narpat Rai v, Devi- 
DAS. 1 P. L. R. 1911 : 91. C. 886 : 

12 P. W. B. 1911. 

Award. 


—--—S, 116 —Appeal against order refusing 

application for revision of a decree of Small Cause 
Court. 

An order of a single Judge of the High Court 
refusing revision of the decree of a 
Small Cause Court under S. 115 is not appealable 
either under the Code of Civil Procedure or the 
Letters Patent. (Jenkins, C. J, and Woodroffe, J.) 
Peary Lall Daw v. Banamali Dey. 

301. C 862 (1) : 22 G. L. J. 40. 

-S. 116— Appeal-Converted into revision. 

It is open to the High Court to treat a second 
appeal as petition in revision when a ruling has 
been misapplied owing to the imperfect under- 


-S. 116 and Sch. II, para. 16— Award — 

Private inquiries authorised by agreement—Not 
Misconduct—Order superseding award — Re¬ 
vision. 

Where the parties to an arbitration agreed to 
abide by the arbitrator’s decision in whatsoever 
manner he might see fit to arrive at it, and he 
made private inquiries into the dispute behind the 
back of the parties, held, it did not constitute 
misconduct; in superseding the award in such a 
case, the court acted illegally and with material 
irregularity and hence the High Court could in¬ 
terfere in revision. (Piggott and Watsh, JJ.) 
Husain BakhsH v. Lachhman Das Mathra Oas. 

20 A. L. J. 125 : 64 I.C, 934 : 1922 All 69. 
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.8. 116 Award — M-ilerial irregularitv — 
Extension of time for filing av.ard. 

A Court has jurisdiction to extend the time for 
iillng an award and such an extension is not there- 
fore a material irregularity. The mere fact that 
the ^ourt has used threatening language towards 
an arbitrator is not a ground for interference 
under S. 115 in the absence of proof that the arbi¬ 
trator was thereby forced to arbitrate against his 
will. [Sulaiman and Kanhaiye Lai. JJ.) Basudeo 
Mal V. Kanhaiya Lal. 43 All. 101 : 

691. C. 667 : 18 A. I. J, 962 ! 


~7~.-S. 116 and Sch, 11. Para 15—Award- 

Setting aside for misconduct—Revision. 

Where a Court sets aside an award of arbitra¬ 
tors on the ground of misconduct on the part of 
the arbitrators its order is not open to revision 
under S. 115, C. P, Code, 25 B. 551 foil. (Macteod, 
C( J. and Crump, J.) Chimanbhai v, Kbsiivlal. 

26 Bom. I K. 443 : 47 Bom, 721 : 73 I. C. 464 ; 

1923 Bom. 402. 


Revision. 


115—Award—Decree on —Appeal 


The High Court has power to set aside a de¬ 
cree on an award under S. 115 of the Code, as no 
appeal lies against the decree, (Macleod. C. J. and 
Fawcett,].) Ravji Bhai Kashibai v. Dahyabai 
Zaverbhai. 22 Bom. L. R. 1454 : 69 I. C. 811: 

45 Bom. 832. 


---S. 115 and Sch. II, Para. IQ—Award, 

electee based on — Interference. 

Where no notice was given of the filing of the 

award as required by Para. 10, the High Court 

can interfere in revision with a decree passed 
in terms of the award- (Tetinon, J.) Gopi Nath 
Mukerji V. Naresh Chandra Mitra, 

63 I C 243. 


S. 115 and Sch, II, para. 16— Award — 
Notice of objections not givcn—Effect. 

Where a Court decides the objections to an 
award without notice to the objector of the date 
of hearing, it acts with material irregularity and 
its order is liable to be revised. (Abdul Raoof, /:) 
Darbari Ram v. Bhikha Ram. 64 I. C. 394. 

-—S. 115 and Sch. IT, para IQ—Awards 

Revision—Competency of. 

If a Court passing a decree on an award has 
coincnitted an erx'or in procedure or has misused 
the jurisdiction prescribed by Sch. II. C, P, C., 
there is a revision against the decree. (Marti- 
neau.J,) Delhi Cloth and General Mills, Co, 
V, Firm Kidari Pershad Chhedi Lal, 

32 P. L. R. 1922 : 64 L C. 363 ; 

4 X7» P, L. R. ID, 15. 


—— S. 115— Award — Setting aside—Revi 

Sion. 

The High Court can revise proceedings of z 
Lower Appellate Court setting aside an award 
an arbitrator, to whom reference was made in s 
suit but who filed it after the suit was restored or 
an application to set aside the order of dismissa 
for default, the parties not having objected to h'u 
authority though no fresh reference was made tc 
him after restoration, (Johnstone^ C. 7, ane 
,Shadi Lal, J.) Hari Singh v, Allah Bakhsh, 

38 I, 0, 769 : 116 P, K, 1316 


S. 116— Award—Jurisdiction—Failure (o 

exercise. 

In an arbitration award in which there is no 
appeal, a revision lies when the Court has acted 

without jurisdiction or refused to exercise jurio- 
diction or proceeded illegally or with material 
irregularity. (Johnstone, C. 7. and Shadi Lal, 7.) 
Ham Jawaya Malt^, Devi Datta Mal. 

117 P. R. 1916: 107 P. W. R, 1916 ; 
34 I. C. 192 : 70 P. L. R. 1917. 

-S. lib—Award—Material irrcgulatiiy— 

Court giving advice to arbitrators^ 

It is not an irregularity in the Court to help 
the arbitrators with advice and orders when 
they came to it in ditficuUy (Johnstone, C. 7., and 
Chevis, J.) Kanhaiya Lal v, Narain Singh. 

28 P. R. 1916 : 11 P. W R. 1916 : 311. C. 700 

• 

S. 116 and Sch. II, para 10— Award — 
Objections—Order rejecting-^Revision. 

An order rejecting the objections to an award 
without adequate enquiry into them cannot hold 
good and hence liable to be aside .,in revision, 
j (Shah Din, 7.) Sahib Rai v. Chait Ram. 

96 Pj L. R. 1915 : 28 I. C. 427 : 30 P. W. R. 1915. 

-S, 115 and Sch. II, para IQ^Awatd— 

Revision. 

Interference in revision is not rightful where 
there is no irregularity in the proceedings or 
error in procedure or misuse of a jurisdiction and 
the decree of the court is passed according to 
an award of arbitrators. (Kensington and Beadon, 
JJ.) Jagan Nath v, Nanak Chand, 

9 P. R. 1913 ; 16 I. C. 996 : 248 P. L. R. 1913. 

I S. 115 andSchvll, para. IQ—Award —' 
Revision——Other remedy ofen. 

A decree which is not in accordance with an 
arbitration award being appealable, no revision 
lies to the High Court, it there has been no 
appeal against such a decree. (Reid, C, J.) 
Ghasita Mal v. jamiyat Rai, 

120 P.W.R. 1912: 14I.C. 284 (2) : 118 P.L.R, 1912. 

-““S, lib—Award—Filing of—Award not 

Containing a decision on a point, in dispute. 

Per Sadasiva lyer^ [Sundara Iyer 7. Contra.)— 
The Court on filing an award not containing 
decision on a point in dispute cannot be con¬ 
sidered to have exercised a jurisdiction not vested 
in it by law or failed to exercise a jurisdiction 
vested in it by law,, (Sadasiva Iyer and Sundara 

Iyer, JJ.) Purushotama Das Pragji Sait v, 
JETA Bhai Nagji, 

17 I. C. 33 : (1912) M. W. N. 1076. 

-S. lib—Award—Revision, 

The High Court should not interfere with the 
award if no illegality is apparent and the irregu¬ 
larities in procedure are formal, (White, C J 

and Phillips, J.) Pathi Bandal Sitaramayya v, 
Pathi Bandal Pichayya, 

(1911) 2 M, W. N. 223 ; 12 I, C, 269. 

21 U. L, J, 1006. 

-;-S, 116— Award — Objections — Refusing 

to give opportunity to party to produce evidence 
When a party to a suit objects to the award’of 
arbitrators to whom the suit was referred he 
should be given an opportunity to support ’his 
objections by appropriate evidence ; and it is a 
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material irregularity not to afford such oppor¬ 
tunity. (Lindsay^ J. C*) Betana v. Kedar 
Nath, 37 I. C. 400 i 3 0, L. J. 583, 

-S. 115— Award-Filed out of lime — Revi¬ 
sion. 

S. 115, C P. C. would not necessarily apply 
though the Court accepting an award has errone¬ 
ously decided some of the mixed questions of law 
and fact, as to the validity of an award delivered 
out of time, (Atkinson and Das, //.) Patto 

Kumari V. Upendra Nath, 

50 I, C. 52 : 4 Pat. L. J. 265- 

-S. lib—Award — Revision-Minor parties 

—Want of sanction. 

The absence of Court's sanction to a reference 
to arbitration on behalf of certain minor parties 
does not, oi itself, render the award void but only 
voidable and if the court negatives the objection 
that the award is void for want of such sanction 
and passes decree on the award, it is not open to 
revision under S. 116, C. P. Code, 40 M. 793 (P. 
C.) Ref. [Kennedy, /. C. and Raymond, A. J. C.) 
Emnabai V* Fakir Mahomed. 

65 I. C. 50 : 15 S, I. B. 165 : 1922 Sindh 1. 


C. P. CODE (V OF 1908), S. 115—Case. 

judicial duties. (Lord Atkinson), BalakrishNA 

Udayar V Vasudeo Ayyar, 

40 Mad. 793 : 44 I. A. 261 J 15 A. L. J. 645 : 

2 Pat. L. W. 101 : 33 M. L. J. 69 : 
19 Bom. L. R. 715 : 1917 M. W N. 628 : 
6 L. W. 601 : 22 C. W. N- 50 : 40 I. C. 660 : 
11 Bur. I. T, 48 : 26 C. L. J. 143 (P, C.) 

_S. 115 —Case—Refusal to adjourn. 

The refusal by a court to adjourn the hearing 
of a suit in order to enable the applicant to pay 
the court fee is not an order which should be re¬ 
vised by the High Court. (Piggott and Walsh, 
JJ ) Chakhan Lal V. Kanhaiya Lal. 

20 A. L. J. 1005 : 69 I. 0. 921 : 

9 0. and A. L. R. 146 : 46 A. 218 : 1923 A. 118. 

-S. 115— Case — Minority. 

Where the defendant claimed to be a minor but 
refused to produce any evidence and the^ plaintiff 
swore that he was major. Held no revision lies 
from the order of the judge in which defendant 
was held to be major there being before High 
Court no record of the suit or case decided in 
the court below. {Piggott and Walsh, JJ.) 
Amolak Chand V, Bhagwan Das. 

1922 All. 334. 


-S. 115— Award — Revision. 

The High Court has power to revise the pro- 
ceedings of the Lower Court after the delivery of 
the award to it and can rectify any illegality or 
material irregularity in the lower courts* pro¬ 
cedure in dealing with the award. (Pratt, J. C, 
and Boyd. A. J, C.) Srikishin v. Relumal 
Pariomal. 34 1. C. 845 : 9 S. L. B. 183, 

Case. 

_S. 116—“ Case decided •'—Meaning of— 

Order under S. 10 of the Rel. End. Act—Revision 
—Powers of interferMce. 

If the remaning members of a temple com¬ 
mittee have been ordered by the Civil Court to 
forthwith fill up a vacancy in their body under 
S, 10 of Act XX of 1863, on their failure to hold 
an election within three months, the Civil Court 
has thereafter no jurisdiction to make an order 
declaring valid, an appointment made on election 
by the persons interested. If it does so, the order 
is open to revision under S. 115, C P,C. A proceed¬ 
ing of the Civil Court under S< 10 of Act XX ot 
1863 is a judicial and not merely an adminstrative 
or ministerial act. In such matters the Civil Court 
exercises its powers as a Court of law not merely 
as a Persona Designata whose determinations are 
not to be treated as judgments of a legal tribunal.' 
S. 115, C P. C., applies to jurisdiction alone, the 
irregular exercise, or non exercise of it or the 
illegal assumpbon of it; it is not directed against 
conclusions of law or fact in which jurisdiction 
is not involved. *' Case *’ is not defined in the 
Code, It cannot be confined to litigation in which 
there is a plaintiff who seeks to obtain a particul¬ 
ar relief against a deft, before the Court but 
includes an exparte application praying that 
persons in the position of trustees or officials 
should perform their trust or discharge their 


___S. 115 —‘ Case decided Meaning — 

Decision of a single issue. 

Per Piggott, Ryves and Gokul Prasad, JJ : The 
decision on a single issue by a Subordinate Cour t 
in a suit which is still pending in that Court is 
not a * case decided*. Per Rafique, J Case ’ 
includes an order that deals with an issue or 
question, r3ised between the parties and ‘decided’ 
includes any adjudication, on such question or 
issue, whether the adjudication finally determines 
the suit or not, {Rafique, Piggott, Walsh, Ryves 
and Gokul Prosad, JJ.) BUddhoo Lal v. Mewa 
Ram, 43 All. 564 : 63 I. C. 16 : 

19 A. L, J. 558 (F. B.) 


-S. 115—“ Case decided"—Interlocutory 

rder staying suit under S. 10, C,P,C.— Revision. 

An application under S. 10, C. P, C,, for the 
lay of a suit is not a “ case “ and an order for 
lay passed on that application is not the decision 
f a case within S. 115 of the Code, and no revi- 
ion lies from such an order. The word case.** 
[1 S. 115 is not confined to a suit but it cannot be 
onstrued to mean an interlocutory order in a suit 
Ithough the order may be of such a nature that it 
annot be interfered with even under S. 105 of 
he C. P. Code when an appeal is preferred from 
he final decree in the suit. 32 All, 623 appl. 
Banerji, J.) Saltanat Jahan Begam v. Sundar 
.AL. 18 A. L. J. 431: 58 I.C, 90 : 42 A. 409, 

S. 116 —''Case decided"—Meaning of. 


Where a judge has delivered judgment and all 
that remains is his preparation of a formal decree 
the case must be deemed to have been decided 
and if an appeal lies against this decree, the High 
Court will not interfere in revision under S. 115 
C. P. C. even though a remedy by way of an 
appeal may be a most expensive proceeding.! 
(Chamier, J.) Motilal v. GangadhaR* 

29 I. C. 176: 13 A. L. 1 . 436. 
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' S ll^-^Ca$e~^What is — Intcrloontary 

ordtr^Powets of intcrferencc^Bombay Regula¬ 
tion II of 1827, S. 5. 

In a suit which relates to a municipal eleclion 
two first preliminary issues were raised and decid¬ 
ed whether the Government was a Iparty and se¬ 
condly has the Court jurisdiction to hear the 
suit. Held^ the decision amounted to the decision 
of a case and could be raised both under S. 115 
and under S. S of Regulation II of 1827. Case law 
reviewed. (S/ta/r, A.C.J, and Coyajee, 7.) Secre¬ 
tary OF State v, Narsibai Dadabai Patel. 

25 Bom. L. R. 992 : 

77 1. C. 241 :48 Bom 43 : 1924 Bom. 66. 

-— S. 116—“ Case** — Meaning of. 

The word ** case ** in S. 115 is a word of wider 
import than such words as “ suit or appeal 
(Batchelor and Hayward, JJ.) Bai Atrani v. 
Leepsing Baria. 40 Bom. 86 : 

33 I. C 358 : 17 Bom. L. R. 1097. 

' " ' S. 115—Case— '^Decided** -New Code and 

old Code, 

However modified in language, the word **deci- 
ded'* in S. 622 of the old Code of Civil Procedure 
is similar in its purport to the word " decided ” 
in S. 115. (Greaves, J.) Udoy Chand v Mulla 
Reasat Hossain. 70 I. C. 484 : 1922 Cal. 58 

----S, 115 and 0. 23, R. 1—Case decided — 

Withdrawal of suit. 

A High Court cannot interfere under S. 115 of 
the C, P. C. or under the Charter Act with an 
order of the Lower Court allowing a suit to be 
withdrawn with liberty to bring a fresh suit be¬ 
cause an order allowing a withdrawal is net a 
decision of a case. (Co^r^ and D* Chatterjee, JJ.) 
Bansi Singh v. Kishun Thakur. 

26 I. C. 203 ; 41 Cal. 632 : 

-S. 115—Orrftff under S. 10, C. P. Code — 

Interference in revision. 

An order staying a suit under section 10 of the 
Civil Procedure Code is not “ a decision of a 
case within the meaning of section 115 of the j 
Civil Procedure Code any more than a decision by 
a Subordinate Court in a case in which the only 
question is whether it has or has not jurisdiction 
to go on with a suit. In order to come to a 
findingas to whether the requirements of section 
10, C. P. Code have or have not been fulfilled, 
the Court is bound to determine certain matters 
mentioned in the sec tion, and if it does, it cannot 
be. said that the Court has acted illegally in the 
exercise of its jurisdiction which was vesfed in it 
by law. (Moti Sagar, /,) Firm of Ramchand 
Divanchand V, Firm of Prithvichand & Co, 

73 I. C. 247 : 1923 Bah. 615; 

-— -S, 116— Case — Decision as to jurisdiction 

of the Court. 

Where on the objection, of the defendant that 
the Court has no jurisdiction to entertain the suit 
the Court decides it has jurisdiction, the order of 
the Court does not amount to a decision of a case 
and no revision lies against it; 40 P: W. R. 
1921: 41 A, 43, 42 A. 564, referred to. (Abdul 
7.) Colony Flour Mills Co,, Ltd 


C. P. CODE [V OF 1908), S. llS—Case. 

Firm of Sant Singh, 

6 L. L. J, 140 : 71 I.C. 487 : 

1923 Lah, 414, 

S. 116— Case—Refusal to issue interro¬ 
gatories. 

The refusal to issue interrogatories for the exa¬ 
mination of witnesses does not amount to ‘‘a case 
decided” within the meaning of S. 115, C.P, Code, 
and hence the order is not revisable. (Scott-Smiih 
J ) Roop Chand V. The Church Missionary 
Trust Association, 

'jd I- C. 417 : 1923 lah, 282 (2.) 

--S. 115— Case — Order staying suit. 

Semble There is no revision against an order 
of the lower court staying the trial of a suit, 42 A. 
409 ; 42.C. 926 ; 27 M. L. J. 494 ; 15 C. W. N. 6 o 6 
Ref, (Abdul Raooff, JJ) Mela Ram v, Rikhi 
Singh. 69 T, C, 111 : 

33 P W. R. 1922 : 1923 lah, 69. 

-S. IXb- Case—Meaning of—Order refus¬ 
ing stay of suit under S. 10, C, P. C. 

An order of lower court refusing to stay the 
trial of a suit under S. 10, C. P, Code, is not open 
to revision under S. Jl5, C. P, Code, inasmuch as 
there is no ‘ case decided.’ 42 A- 409 ; 60 P IR. 
1897 (F, B.) foil. (Martineau, J.) Firm of Ishar 
Dharam Chand v. Firm of Buta Mal Durga 
Das, 4 Lah. L. J. 4261: 

67 I. C. 870 : 1922 Lah. 54. 

--—“S. 115 —Cas ^—Meaning of—Order under 

S. 10 of Act XIV of 1920. 

The expression ‘'Case” in S. 115 of the C, P 
Code, does.not necessarily mean the whole case 
and includes a particular branch of the case 
which is quite distinct. An order directing the 
defendant to deposit money under S. 10 of the 
Charitable and Religious Trusts Act, is open to 
revision by ihe High Court. (Brasher, J.) 
MahantjKirpal Singh v. Narinjan Singh. 

69 I. C. 658, 

-S. 115— Case—Order directing verifica¬ 
tion of pleadings—Order for costs. 

A mere direction that the defendant should sign 
the pleas and verify them according to law would 
probably not be open to revision, but when that 
direction is accompanied by an order that the 
defendant is to pay a certain sum as costs the 
order is a decision of a '* case” with which the 
High Court can intereferein revision, (Martineau, 

J ) Balwant Singh v. Tej Bhan. 

64 I. C. 207i 

-S. 116—‘ Case ’—Meaning of — Jurisdict¬ 
ion — Revision. 

« 

The word ‘case* in S. 115 dees not mean neces¬ 
sarily the whole case, but may mean a particular 
branch of a case, having a separate remedy or 
procedure. The order of a Court, deciding that it 
has jurisdiction to entertain a suit is not a deci¬ 
sion of a ‘case’ under S. 115, and no revision lies 
against the order. (Martineau, J.) Sawanmal v. 
Kanhaya Lal. 69 I C. 680 : 40 P. W. R. 1921. 

■ ' S. 116 —Case decided — Guardians and 
Wards Act, S. 34— Order under — Revision, 
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Orders under S. 34 of Ihe Guardians and Wards 
Act are open to examination by the High Court 
on revision side. (Broadway, J ) Ram Das v. 
CHANI. 55 I. C. 587. 

_^Ss. 115 and Case—Decision as to 


payment of coitrt-fee. 

An order of the appellate court directing the 
appellant to p3.y ad valof em couit-lee is a case 

decided within the meaning of S, 115. C. P. ^^e 
and the High Court can revise the order. (Ola- 
field. J.) SuDALAi Muthu Pillai v. Sudalai 

MUTHU Pillai. ^^3 : 

(1922J M. W. N. 831 : 

71 I, C. 173 : 1923 Mad. 270. 
_S. 115—Case decided-Summary dis¬ 


missal of appeal, , 

Order dismissing an appeal summarily is a 
decree and is open to revision by High Court u 
there is no second appeal provided for. (Abdur 
Rahim and Siindara Aiyar, JJ.) VenkataraMA 

Deo V. Raghunatha Patro. 

36 Mad, 128; 10 M. L. T. 261 ; 21 M. L. J. 887; 

12 I. C. 73 : (1911) 2 M. W. N. 237, 

_-S. l\b—Case—Refusal (o sue in forma 


pauperis. 

A refusal of leave to sue in forma pauperis, 
is " a case decided within S. 115 C. P. Code, 
and hence capable of being raised. {Baker, 
O. /, C. and Hallifax. A. J.C.) Achal Singh v. 

Seth Jawandas. 

19 N, L. R. 165 : 75 I, C. 993 : 

109.4 44. 


___s. 115— C.fi-— ‘ Decided,' meaning of— 

Withdrawal of suit—High Court, power of. 

Where a Court allows or refuses to aUow a 
suit, to be withdrawn with liberty to bring a fresh 
suit, it 'decides' within the meaning of S. 115 of 
the Code and the High Court has jurisdiction to 

interfere. (Batten, A, J, C.) Singhai v. Kanhai. 

61 I. C. 584 


The High Court cannot in its revisional juris¬ 
diction interfere under S. 115 with an order 
under S. 36, Legal Practitioner’s Act. The en¬ 
quiry under the Legal Practitioner’s Act is in 
the nature of a departmental inquiry and it may 
be conducted in such a way that the ofificer in¬ 
quiring, acts with substantial justice and gives the 
person against whom the proceedings are being 
taken, an opportunity to defend himself. {Ken¬ 
nedy and Raymond A. J. Cs.) In re. Mulchand. 

56 I. C. 433 : 21 Cr. L. J. 449 : 13 S- K. 212. 


Court-Fee 


-^Ss. 115 and --Count-fee—Order for 

payment of additional Court-fee^ Revision. 

An order under S. 149 of the C. P. Code re¬ 
quiring the plff, to pay additional Court-fee is 
not open to revision under S. 115 of the C, P. 
Code. There is another remedy to the plff. in 
case of dismissal of his suit for non-payment of 
the additional court-fee by way of appeal. {Wah 
msley and Huda,JJ.) Gobindu Das Nath v, 
NiTYA Kali Dasi 61 I. C. 581. 

-S. lib—Court-fee — Valuation—Preju¬ 
dice — Revision. 

Where the Court below has arrived at a con¬ 
clusion though wrongly, either on the tacts or 
on proper judicial consideration of the matters 
placed before it, the Court would not interfere 
in revision. But where the Court below failed 
to grasp the point which really had to be deter¬ 
mined, v\z,^ whether, under the provisions of the 
Court Fees Act and the Suits Valuation Act, the 
valuation of the suit given by the plff- was cor¬ 
rect, the High Court should interfere, even 
though there is no prejudice to parties, if it is 
satisfied that the decision of the Court below was 
wrong. 11 C, 6, 1 C.W.N. 626, ref. 32 C. 634, dist. 

No question of prejudice to parties arises in the 

case. {Brett and Sharfuddin, 3J.) Port Can¬ 
ning AND Land Improvement Co„ Ltd. v. 
Bosan All 15 I. C. 46 : 17 C. W N. 160, 


_s, 115—Castf decided—Illegal action. 

The word “ case *' in section 115 must be un¬ 
derstood in its broadest and most ordinary sense. 
Where a Court improperly orders an amendment 
of the plaint or permits joinder of defts,, it is a 
case of illegal action under section 115 (C.) Drake 
Brockman,!, C.) Mahavuov. Nago. 

121. C. 357 : 7 N. E, 130. 

_S. 115 —Case— Adjournment granted on 

damages being paid. 

An order requiring the plaintiff to pay certain 
damages on condition of getting an adjournment, 
with an order that the case will not be taken up 
unless the amount is paid does not constitute the 
decision of a case within the meaning of the sec¬ 
tion. If the amount is not paid and’the case dis¬ 
missed, there is a right of appeal and the inter¬ 
locutory order can be attacked therein. (Daniels 

J. C.) Narendra Bahador Singh Pande v, 
Peary Lal, 

64 1. C. 211; 24 0, C. 215 

_ S. 115—Case decided — Proceedings 

under the Legal Practitioner's Act—No power to 
revise. 


--S. 11b-Court-fee — Order as to. 

The Chief Court would not interfere in revision 
with an order calling on plff. to make up court- 
fee on his plaint, (Chevis, J.) Chunni Lal v. 
Roshan Lal. 53 L C, 427 : 120 F. K. 1919. 

__S. 11b—Court-fee — Erroneous demand^ 

Revision lies to the High Court from an er¬ 
roneous order for payment of additional court 
fee and the plff. need not wait for the dismissal 
of the suit by disobeying the order and then move 
the High Court in appeal or revision. 12 C. L. J. 
211, foil, (Srinivasa Iyengar, /,) Dodda 
Sannekappa V. Sakrayya. 36 I. C. 831. 

-S. 11 b—Court-fee—Revision, 

The High Court will not revise an interlocu¬ 
tory order demanding ad valorem Court-fee on a 
plaint, as the order of rejection of the plaint is 
appealable. The general practice of the High 
Court is not to interfere under S- 115 of the C. P. 
C. when another remedy is available to the peti¬ 
tioner. (Coutts and Adami, JJ.) MUSSAMMAT 

Lachmibatti Kumari V. Nandkumar Singh. 

6 Pat. L. 3 , 400 : 66 I. C. 649 : 

1 Pat, X. T. 266 
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C. P. CODE (V OF 1908), S. 115 -Court-fee 

. 3. H6— Conrifcc—luiaioculor^ order 

•~^Othcr remedy opau 

Where the Lower Court decided an issue 
about court-iees and called upjn plff. to pay de¬ 
ficit court-fee calculating t ad valorem^ the High 
Court will not interfere under S. 115 as there 
was another course open by way of appeal and 
no itremediable harm tvas sulYered by the interlo¬ 
cutory order. Tliere was a n^hi of appeal 
against the order rejecting the pUinL [Roe and 
Jwala Prasad, 7/,) Bhuuanesuwaui Prasad v. 
Mohan Lale. 55 I. 0. 786 : I Pat L. T. 


-S. 115 —CuM/'i fee — Revision, 

Toe High Court has power to iiuenoie in re¬ 
vision with imcriocuCory orders uf lo.ver Courts, 
<L g., direction to pay coavt-fee. [Cltaptihin ani 
Atk/nsoii,JJ.) Wauratan Lal tj. Wilforu Jose 
H. Stephenson. 50 I. C. 470 : 4 Pat. L. J. 193. 


Criminal Prosecution. 

—- S. 115~-Crii}iiaal Prosicitiion —San''liort 

—Rejused by Munsif and firanl'd by District 
Judge—Revision lies 

Where the D strict Munsif relused sa ic ion to 
prosecute but on an application under S, 195 f6) 
Cf, P, Code, the District Judge granied sanction 
an application for revision to the High Court lies 
under S. 115 C P.C. and not under S. 195 (6). Or. 
P. Code (Lindsay, J.) Ram Nakain v. HarhaN'. 
Singh. 71 I C 617: 1923 A. 490 (1). 

-S. 115 —Criminal Prosecnlion—Criminal 

Procedure Code, S. 476 -Ofjence under S. 193, 
1. P. C.- Revision of order. 

An order of a Judge passed under S, 476. Cr. P. 
Code dirocting the trial of a person under S. 193 
I. P. C. is open lO revision only under S. 113 
C. P. Code. [Ryves,].) H. Simeon v. Emperor. 
66 I. C. 515; 23 Cr. L. J. 291 : 1922 All. 4 Jii- 

-S. 115 —Criminal prowntion—Sanction 

by Officer exercising Small Cause poweys. —S. 1S2 

I. P. C.—Civil matter — Revision. 

A Cantonment Magistrate exercising the pow¬ 
ers of a Small Cause Court ordered the prosecu- 
tton of a decree-hjlder for an orfence under 
S. 183, I,P.C. committed in the execution proceed¬ 
ings. Held, that the matter was of a civtl nnUire 
and should not be brought upon the criminal side. 
Treating it as a civil matter it was impossible 
under S. 115 of the C.P.C. to interfere. (Tt4dball, 

J. ) Ram Prasad v. Emferor. 16 A L. J. 921: 

48 I. C. 499: 20 Cr. L. J. 19. 


_S 11^—Criminal proseciition-^CoUccioPs 

ofder under S. 476, Cr. P. C. 

Prosecution order of Collector under S. 476. Cr 
P. C. while acting under 3. 70 C. P. C., canrot be 
revised by High Court. \,Rnox J.) A^harfilal v. 
EMPEKOK. 38 I. C. 419 : 

18 Cr. L. J. 307 : 14 A. L J. 1077- 


-S. 116—CrfmJ/ia/ proseoution—Charges 

to be specific and not generaL 

The High Court can revise an order under 476 
Gr, P. C. passed by a Civil Court if it fails to spe¬ 
cify the charges. [Raftq le, J.) Kashi Shukal v. 

Emperor. • 

I 36 I. C. 836: 18 Or, L J. 4 : 14 A. I, J. 814. 

VoL. 1—95 


I C. P. CODE (V OP 1908', 6. 116 —Crimln*!! prosecu¬ 
tion. 

I 

-S. 115 —Criminal prosecution—Sanction 

—Refusal by Civil Court — Revision — Delay, 

An order of a Dt. Mun.sif or a Dl. Judge refu¬ 
sing to grant an application for sanction to pro- 
seciue caunot be revised by the High Couit under 
S. 439 bu. under S, 115, C. F. C or S. 15 of the 
Charter Act When a pioseculion is undertaken 
a* tlie instance of the Government, mere dtlay in 
applying for sanction cannot be taken as sugges¬ 
ting fides. (Fletcher and Bcachcrofl, JJ) 

The Dkputv Legax. Remembrancer and Pub¬ 
lic Prosecutor, Beiiar and Orissa 2^. Ram 
(Jdhar Singh. 28 I C. 334 : 16 Cr. L. J. 286 : 

19 C. W. N 447 ; 21 C. L J. 198. 

-S. llS— Criminal prosecution —Order 

uitiltr S. 376, Cr, P, Cod^-^Rcvision — High 
cumv7. 

When action is taken by a Civil or a Revenue 
Court under S. 476, Cr. P. C., its proceedings a»'e 
open to revision by the High Court under S. 115, 
C. P. C. n any of the grounds memioned therein, 
or under S. IS of the High Courts Act. (Jenkins, 

C 7 ., Harrington, Stephen, Mo.kerji and Holm- 
ivood, JJ.) Har Prasad Dass v. Emperor. 

40 Cal. 477: 17 C. L. J. 245: 14 Ur. L. J. 197: 
19 I. U. 197: 17 C. W. N. 647: (F. B.) 
Contra 33 I. C. 824. 

-S. 115— Criminal prosecution—Sanction 

—Revision of proceedings of a Civil Couft iptder 
S. 195, Cr. P, C. 

A petition to revise proceedings under S. 195, 
Cr. P. C. of a Civil Court should not be under 
S. 115 of C. P.C. but under S. 439, Cr.'P, C. {Old' 
field and Sadasiva Aiyar, JJ.) Nallapparaju 
\'enkataramaraju V, Medi Setti Achayya. 

17 Cr. L. J. 184 : 33 I. C. 824 : 
Contra 19 I. C. 197: 40 Cal. 477. 

--S. Wb — Criminal prosecution — Cr. P. C. 

S. 476— Perjury—Action taken btfore suit ended 
—Revision—Charter Act, S. 15. 

Where in the course of trial of a suit the Court 
ordered the proseculion of pUY. for perjury on the 
basis of a statement which he made dur ng nego¬ 
tiations for compr'-misc and which he contradic¬ 
ted in the witness box later on. Held, per Abdiir 
Rahim, 7. (Ayling, J. contra.) Net only were the 
proceedings of the Dt Munsif highly irregular, 
bringing the case within S, 116, but also amount¬ 
ed to an abuse of the powers which the law vested 
in him justifying an inten'erence under S. 15 of 
the Charter Act. (Abdur Rahim and Ayling, JJ.) 

In tc Karri Venkanna Patrudu. 

17 Cr. L. J. 42 ; 32 J. C 330 : 18 M I. T. 691. 

-S- 115—Cr/wi//o/ prosecution—Sanction 

—Dismissal — Jnterfcrence. 

A Court cannot dismiss for default and non¬ 
payment of process fees, an applicatich made 
under S. 195 of the Cr. P. C.; when a Court Ihere- 
fere restores to its file, an application so dismis¬ 
sed, the High Court wdll not interfere as its 
effect will be to perpetuate a wrong order. {Miller, 

J 1 Marudappa Gounden V. Bommanna Goun- 

15 Cr. I. J, 71: 22 I. C. 423. 

_-8. llb—Criminil prosecutiou -Cr, P. C., 

5 475 —Order by Civil Court — Revision, 
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C. P. CODE (V OP 1908), S. IIS—Criminal prosecu¬ 
tion. 

Aa order passed by a Civil Courl under S. 476, 
Cr. P. C. can be rfivised only under S. 115, C. P. 
C. acd not under S. 439, Cr. P. C. (Mitra and 
KuiwaL A. J. Cs,) Babulal v. Emperor. 

21 Cr.L. J. 270 : 65 I. C. 286 : 16 N. L. R. 23 

—- S. 115— Criminal prosecution — Revision 

— Costs, 

Having regard to the accepted view that a 
revision against an oider granting sanction to 
prosecute should be treated as one under S. 115 
of the C. P. Code, it is competent to the Court to 
avi'ard costs of the petition. (Daniels, A. J. C.) 
Mt. Feroza Jan v, Mirza Amir Ali. 

9 0. & A. L R. 103: 24 Or. L, J. 781: 
9 0. L. J. 593: 74 I. C. 445: 1923 Oudh 119. 

Delay. 

-S. Ub—Delay—FalaL 

Revision is a privilege and not a liglu and it 
corresponds to the remedies in England known 
as Certiorari and Mandamus. Tbc invariable rule 
i n these cases is that a party aggrieved must come 
to the High C'Ouit for relief at the eailiest possi¬ 
ble motne.nt and also must come with no ulterior 
purpose. (Walsh and Stuart, JJ.) Jhamman Lal v, 
Manni Ram. 

39 E C. 570. 


C. P. CODE (V OF 1908), S. 115—Discretion. 


S. l\b—Delay--No interference. 


Where an older was sought to be set aside by 
a petition presented more than 8 months from 
the date of the order and after 5 months of inex¬ 
cusable delay, there was no reason to excuse 
the delay. 24 M.* 646, disi. (Tyabji, J.) Vazha- 
KUTTIA Kutti V. Mammi Kutti, 24 I.C, 60. 


-S. 115— Delay—Dismissal of peViion. 

A railway company relying on a technical de¬ 
fect to defeat just claim of the public, filed a re¬ 
vision petition after along delay. The High Court 
did not interfere and rejeefed it. (Phillips, J ) 
S. 1. R. Co. V. Vengu. 10 M L,T, 382 : 

12 I.C. 169 : 21 M.E.J. 1061. 

Discretion, 

• -Ss, 116 and 0. 41. R, 27— Discretion — 

Additional evidence—RetuuU to adinit by appel¬ 
late Court 

Where an appellate Court in the exercise of 
the discretion vested in it by O. 41, R. 27 ol the 
C.P. Cods refused to admit additional evidence 
offered three days after the argument was closed, 
the High Court would not in'erfere with its o'der 
in revision. (Suhrawardy and Cuming, JJ.) 
Haricharan Karanjai V. Bahar Sheikh. 

67 I.C. 252. 


-S. 115— De^ay — No inferlercticc. 

Where a plaint was returned for presentation 
to the proper court and plff. applied for revision 
of the trial Court’s order long after the dismissal 
of his appeal by the Lower Appellate Court, the 
High Court refused to interfere in revision on ac¬ 
count of the plff.’s laches. (Kanhaiya Lal^ A, J. 
C,J Biharilal V. Ram Nirinjan Das. 

43 I, C. 470; 4 0. L. J. 551, 

-S. 115— Delay-Power of High Court to 

interfere with orders passed years back, 

^ The High Court should not interfere in revi¬ 
sion with an order passed a long lime back, unless 
it feels that its interference is necessar\ in the in¬ 
terests of justice to all parties. (Mookerjee and 
Beachciofty JJ.) Asita Mohan Ghose v, Shah 
Habibul Rasul. 22 I. C. 801: 19 C. L. J. 9 

-S, 115 and 0. 22, R.2-- Deity in bringing 

legal representatives — Revision, 

Where an applica-ion to bring on record the 
legal representative of a deceased defendant is 
presented out of time on the ground of ignoiar.ee 
of the death on the part of the applicant and the 
Court below excused the delay. Heli^ that the 
Court ought to have considered whether the ap¬ 
plicant’s ignorance of the death was justified and 
afforded sefficient cause for the b:laled app'ica- 
tion. (Wallace, J.) Gopalaswami Iyer v. Rama- 

CHANDRA Iyer, 

(1923) M. W. N 159: 32 M. L. T. (K. C) 293: 

721. C, 137: 1923 Mad. 603. 

-S. 116— Delay — Limitation. 

As a general rule the High Court does not en¬ 
tertain revision petitions after 3 months, but the 
High Court may in a proper case excuse the de 
lay in the exercise of discretion, (Devadoss, 
J ) Yagnaswami AiyarI*. Chidrambaranatha 
Mudaliar. (1929) M,W.N. ISO : 

16 L,W, 760 : 66 I.C. 732 : 1922 Mad. 68. 

* % 


-S. 115— Discretion — Review, 

The discretion of a judge as to whether he 
should or should not ha^'e reviewed his judg¬ 
ment cannot be revised, (Fletcher and Newbould, 
JJ.) Bhabasindu Haldak 7*. Kesab Chandra 
Haldar. 40 I.C. 463. 

-S. 116— Discretion — Non^exercise oj 

powers under S 151. 

Exercise of powers under S. 161 of the Code is 
purely discretionary with a court and if the lower 
appellate Co; rt refused to exercise these powers 
their non-exercise is not a good ground for re¬ 
vision, 11 Mad. 793 foil. (Mott Saga^ J,) The 
Punjab Banking Co; Ltd v. Diwan Dhanpat 
Rai. 75 I. C. 487 : 1923 Lah. 606 (2). 

-Ss. 115 and 151— Discretion — Inherent 

power—Refusal to exercise — Revision, 

Where the lower court with all the facts before 
it refuses to exercise its discretionary power un¬ 
der S. 151, the Chief Court would not interfere in 
revision. (Rattigan and Shah Din, JJ.) Sham 
Pras>d V. Ram Chand. 10 P.R. 1014 : 

27H P L.R. 1913 : 217 P.W.R. 1913 : 

20 I. C. 203 : 25 P.W.R. 1914 

• 

-S. 116— Discretion — Order as to mesfic 

profits. 

The High Couit will not interfere in revision 
wdth the lower court’s order directing the com¬ 
missioner to ascertain mesne profits. (Spencer, 
J.) Hussain Sahib V. Hammad Sahib. 

16 L.W. 312 ; 31 M.L.X. 180 : 

1922 M.W.N. 662 : 74 I.C. 812 : 1928 M. 43. 

.. . s. X\b~Discretion 

Where a subordinate court not only has made 
a mistake in law but has entirely misunderstood 
the na’ure of the judicial discretion it was called 
upon to exercise, the High Court will interfere in 
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116—Discretion, 


revision under S 115. (Oldfield and Ramesaw, 
JJ,) Shanmuka Nadan V , Arunachalam 
Chkttiar. 14 L. w. 642 : 

(1921) M.W N. 7P9 : 42 M.L.J. 9T : 
30 M L T. 172 ; 69 I. C. 981 : 46 M. 194 : 

1922 M 332 


--S 115 and 0 22, R, 9 ^Discretion —No 

interference. 

The High Court w'll not interfere in levl^ion 
wi‘h an order o? the lower court refusing to ex¬ 
tend time for setting aside an abatement under 
O, 22, R. 9. or^ for an application for review, 
(Sadijsfm Aiyar and Spcnccr, JJ.) Krishna- 

SWAMI IVERy, SEKTHALAKsnMI AmMAL. 

25M.L.T 116 • (19181 JB.W.N 888 : 

49 I.C. 268 : 9 L.W. 166. 

-S. 116— Discretion — Interference by 

High Court—Principle of* 

Where discretion is to be exercised by a sub¬ 
ordinate Court, a High Court will not ordinarily 
interfeie, if there are otaer remedies open but 
where want of jurisdiction in the subordinate 
Court is established no question of discretion ari¬ 
ses. (Seshagiri Aiyar, J,) Ramaswami Naidu 

V. VENKATARAMANfULU NAIUU. 

26 M L, J. 467 ; 23 1 C. 572 ; 

(1914) M. W V. 368. 

-S. 115— Discretion—Subo^'dinaic Court 

—Interference —When justified 

A High Court ought not to interfere with every 
exercise of discretion by the court below, even 
if no appeal is allowed but must do so only 
where there has be^n a wanton abuse of process. 
The issue era refusal to issue by a subordinate 
Court, a commission to examine ceitain witnes¬ 
ses is not an abuse of process warranting an ii,- 
terlerence by the High Court. \Seshagiri Aiyar^ 
/.) Sabapathj Gounden V. Chindu Sambanua 
Mookthi, 23 I.C. 522 ; 15 M.L.T. 339. 

-S. 115— Discretion — Interference when 

justifiable. 

Where a judge uses his discretion to grant or 
refuse leave to institute a suit he does not act 
illegally nor with material irregularity i.or is any 
question of jurisdiction involved. (Sadasiva 
Aiya^, J) In re Manjeshwar Padmanadha Bat- 
TA. 17 I. C. 400 : 12 M. L. T. 359. 

—--S 115 — Discretion —• Non appcaloble 

cases. 

Though revision is allowed only when no 
other remedy is available yet the remedy is dis¬ 
cretionary and revision may be granted tho’igh 
other remedy is open. (Hallifax^ A.I.C.) Nil- 

KANTH V. KaSUBAI. 

63 1. C 46: 4 N, L. J. 55. 

-S. X\b— Discretion — Adjournmenl costs 

—Excessive a**d unreasonable. 

The High Court will not interfere in revision 
With an order for payment of adjournment costs 
not complying with a provision of law, when 
the amount awarded is neither excessive nor 
unreasonable. (Kotwal, A, J. C.) Nandlal v. 
iGovindlal. 57 I.C. 606. 


0 P. CODE (V OF 1908), S. 115-Error of law. 

—-8, 115 and 0. 47, R. 1 -Discretion— Re¬ 

view—Refusal to grant — Re%Hsion. 

The grant of review is a matter pieculiarly 
within the discretion of the judge who passed the 
decree and a Court would not interfere in revi¬ 
sion with the exercise of such discretion when a 
review has been refused (Daniels, A. J. C.) 
Jag Mohan Singh v. Mata Badal. 

9 0,L J. 623 ; 74 I. C, 351 (1) : 1923 Oudh 163. 

--S. 115— Discretion — High CourVs inter^ 

fercfrc. 

Tlie High Court’s interference with the discre¬ 
tion of a court in confined only to an ignorant or 
perverse exercise of it. (Sharfuddin and Roc, 
]J.) Ganga Pkasad V. Sandu Ram. 

£0 C.W N. 1080 : 1 Pat. L.J. 465 : 
37 I C, 129 . 3 Pat L W. 55. 

-S. Discretion. 

Ordinarily the exercise of discretion by a lower 
Court in awarding compensation in breaches 
of conlrac s of service should not be questioned 
in revision. [Parletf, J.) Kumbha Hati v. 
Motichand Makanji Shah. 39 I. c. 121, 

Error of law. 

-S 115— Error of law — Etroneous deci¬ 
sion on point of It. ni tat ion — Interference. 

An erroneous decision on a question of limit¬ 
ation can b*" amended if ihe order results in an 
improper refusal to exercise juiisdiction, €,g., to 
execute a decree. (Kanhaiya Lai, J,) Suraj- 
MAN Chaube V. Axore Shukul. 

21 A.L.J. 861 : L.R4 A, 591: 

9 0. and A.I.R. 989 : 46 All. 73 r 1924 A. 263 

-S. 115— Error of law — No ground for 

revision, 

W'’here the Judge in the Court below has appli¬ 
ed his mind to the question of law arising in the 
case but had decided it wrongly there is no'hing 
to attract the interference of the High Court un¬ 
der S. 115, C.P.C. (Daniels, J.) Bhola Nath V. 
Ram Sahai. 75 I. C. 472 : 1923 A. 466 (2). 

-8,115— Erf'or of law — No ground for 

revision. 

Where in the exercise of its jurisdiction the 
lower court commits an crior of judgment 
this is not a matter upon which revision can lie. 
(Banerfi, J.) Ganesh Prasad Sahu v, Dukh 
Haran Sahu. 66 I C. 609 ; 1922 All. 441. 

- S. Vb—Error of law—No ground for 

revision. 

If there is no quesiion of juri.«diction or of the 
court having acted illegally and without juris¬ 
diction, an application for revis'on is not main¬ 
tainable though the court below had committed 
an error of law. (Banerjee, J } Har Shai Mal. 

V. Brtj Lal. 18 A. L. J. 373 : 58 I. G. 182 : 

2 U. P. L. B. (All.) 86. 

-S. 115— Error of law — Limitation—Not 

a ground. 

The High Court will not interfere in revision 
on the ground that the court below has wrongly 
decided a quesiion of limitation. (Banerjee, /.) 
Hasumat ALi V. Mohan, 55 1. C. $71 : 

2 V. P. L. B. \m.) 72. 
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---S. 115— Error of law — Xo revision 

The fiLcliii^ of a lower Court in a suit on a 
note extCLited by de(t. that the deft, executant is 
a minor but that as he fraudulently misrepresent¬ 
ed his nge he is liable, is a mistake of law and 
is hardly a ground for interference in revision by 
the High C ^urt. (Richards, C. J. and Bancrjec, 
J.) Dhaka Singh v Gayan Chand. 

45 1. C. 761 : 16 A. L. J. 441 

-S, lib — Error of law—Limitation—No 

revision, 

Where an appeal lies to the Dt. Judge irom an 
order passed under O. 21, R 72 (j), C, PfC .the 
High Court will not interfere in revision with the 
order merely because the L;Aver Appellate Gou t 
decided a question of limitation wrongly 
(Chaniicr and Piggott, JJ.) Mahabir Sahu 
Bhirgurai. 28 I. C. 270 : 13 A. L. J. 351. 

-S 115 — E>ror of law—Wrong decision on 

a question of res judicata— No revision. 

Ordinarily a wrong decision cn a ques'-ion of 
res judicata will not be a ground for revision. 
(Piggott, J.) Ganesh V. Kundan. 15 I. C. 33 

——S. 115— Error of law—Limitation. 

A wrong decision on a question of linaitation 
does not furnish any ground for revision under 
S. 115, C.P.C. [Hussain aud TndbalL LJ.) B'SE- 
SAR Dayal IK Bar Govind. 14 I . C. 52. 

-S. 115— Error of law — -Fatlnrc of justice. 

The High Court will interfere in revision if the 
Lower Court has commiited an error of law 
leading to failure of substantial justice. [Tudball, 
J.) jANKi Prasad v. Thakur Das. 

13 r. C. 21. 

- S. 115— Error of law—No ground for 

Revision. 

A mere error of law does not justify the court 
in interfering under S, 115. C. P. Co^e. (Greaves, 
J ,) Golam Sobhan V, Ali HossAtN Bahadur. 

65 h C. 696 : 1923 Cal 323 (l). 

— --S. 11b —Error of laiv — Not a ground of 

revision. 

Where a master is entirely within the jurisdic¬ 
tion of the lower court, a mere.error of law in ar¬ 
riving at a finding is no ground f^T revision by 
High Court, 41 C. 32 Ref. (Xcwbonld and 
Panton, JJ.) Raiendra Nath R >y v. Sheikh 
Abdul. 68 I. C. 430 : 1923 Cal. 280. 

---S. 115—£/'ror of law — Interference. 

Where there is error of law, there is no ground 
to exercise the powders of revision under S. 115, C. 
P. Code. (Cuming, 7,) Hath Cmaran Roy 

CHAUDHUiUl9, BiKENDRA NATH SAHA. 

70 I. C. 641 : 35 C. L. J. 327 

— -S. 115— Error of laiv—No revision 

Even if the lower court had committed an error 

of judgment or of law the High Court cannot in¬ 
terfere under S. 115, C. P. Code. (Suhrawardy 
and Ghosc, JJ.) Gurudas KundV Chowdhury 
V. D.asarathi Haldak, 65 1. C. 612, 

— --S- lib— Errcr of law—Conslruciion of 

document* 


0. P. CODE (V OF 1908), S. 115~Error of law. 

A question as to the meaning and effect of a 
dt.cumeiu is one of law with which the High 
Cour: will not interfere in revision, (Richardson, 
J.) Ram Charan Mohajan v. Jiban Chandra 
Sarma. 64 I. C. 563. 

--fes. 115 and 148~7i>ror of law—Powers 

of High Court to c.xtend time ellowid by Lower 
Court, 

It’is not f>r the High Court in exercising the 
special pow'crs given by S. 115 ot the C, P. Code 
to enter into the question whether upon the 
facts a particular order is right or wrong. It 
is doubtful whether the High Court, as a Court 
of revision, has power to extend the time fixed by 
the Lower Court for the doing of a particular act. 
(Sanderson, C. J., Chaiierjca and Walmslcy, JJ.) 
JlTTENDRA NatH ChATTEKJEE V. ASOKE NaTH 

Mitter, 52 I. C. 4 : 30 C. L. J. 64. 

-S. 115 —Error of law—No revision. 

The High Court will not inteifere under S. llS, 
C. P. C. with a mere error of law. (Newbould, J,) 
Abixash Chandra Ckoudhuri v. Osman Biswas. 

54 I. C. 767. 

-S. 115 —Error of laiv—Material irregul, 

anty or illegality—Interferenoe with — Pres, Sm, 
C. Court. 

Meie decisions in matters of law and fact are 
not within the scope of S 115 tf the C. F. Code. 
Cls. \a) and (5) of that section deal with the ques¬ 
tion of jurisdiction and Cl. (c; refers to illegal 
processual acts. 41 Cal. 323, ref. The trial of an 
issue in the form in which it was raised amount¬ 
ed to an eiror in law and not to an illegality or 
material irregularity in the procedure. Under the 
circumstances of the case, the mere fact that the 
onus was wrongly placed on deft., did not entitle 
the Court to interfere under S. 115, Inasmuch as 
there was some evidence on which the Court 
acted, there could not be any interference under 
the section. (Sanderson, C .and Woodrcf[e, 
7.) Haran Chandra Chatterjee v. The Cor- 

RORAIION OF the RuYAL Ex^'HANGE ASSURANCE. 

52 I. C 767 : 23 C. W, N. 769. 

-S, 115 —Error o f law—No revision. 

The H'gh Court cannot interfere under S. 115 
of theC. P. Cede at the instance of the persons 
who complain of a decision on a point of law. 
\Fletchcr and Walmslcy, 77 ) BibhUti Bhusan 
' Chakravakty V, Umesii Chandra Chakra- 
varthy. 48 I. c. 614. 

-S. 115 —Error of law—No revision. ■ 

Error of law in consiruing a decree is no ground 
for revision, (Mookerjee and Walmslcy, 77.) 
Kanai Lal V jATiNDRA Nath Chandra, 

45 Cal. 5i9 : 26 C. L; J. 325 : 42 I. C. 711 : 

22 C. W. ISL 446. 

-S. Ho —Error of law —Limitation. 

Mere erroneous decision on a limitation point 
by a LovN'er Court does no- justify High Court’s 
ii.tei ferci ce in revision under S. 115, [Fletcher, 
7.) Ram.agopal V. Joharmall Khemka. 

15 I. C 5 47 : 39 Cal. '473. 

-S. 115 - Error of law—No revision. 

Error of law is no ground for revision. (Chiity 
and Beachcroft, JJ.) River Steam Navigation 
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C., OF 1908), S. 116-Error of law. 

/^MPANY, Ltd w. Hazarim.\l Mui.tan Mal. 

// . 41 I. C. 919 : 27 C. T, j, 294 

f Also (Ltitdsay, J. C.) Diwan Singh r. Uai.deo 

37 I. C. ID ; 3 0. L. J. 459. 


Singh. 


C P CODE (V OF 1908), S. 116—Error of law. 


S. 115— En of of law 


5. 115 —of laxi'—No revision^ 


An error of \ftw committed by a vSuborclina-e 
Court in deciding a case is not a ground for re¬ 
vision. (Mookerjee and Bca.hcroft, JJ.) Jamadak 
Singh v, Jagat Kishore. 34-1. C. 697 : 

23 C. L. J. 557. 

— S, X\h — En'or of law~^ Limitation — 


Limitation, 

of limitation is 
doi ic it the court 


^ » 
L\. 


Omission to decide Question of la 
The High Court will not interfere in its 
powers of revision under S. 115 in a case where 
the lower appellate court has decided an issue and 
committed an error of law in so deciding. But 
the High Court will interfere when the lower 


An error in applying the law 

n.)l a ground of revision, for in 

has not failed to exercise jurisdiction vested in it 
by la-.v or acted illegally or with mateiial 
iri'cgularity in tt^e exercise of its jurisdiction. 
[Carndnff and Chafman.JJ) BicNoni-: Behari 
BnAUin V. Ham Sarup Chamak. 16 I. C. 679 : 

16 C W. N. 1015. 


“S. 115— E* ror of hiw—No'interJerncc 


Justice done, 

Where substantial justice has been done, the 
Chief Court will not in'erferc in spite of an 
en-OL.eons decision by the Lower Court. 125 P. R, 
1907, 11 I. 0. *^45 Foil. {ir/76t;ryor(:r, 7,) Amar;Ali 
p. Hasham All 49 I. C. 311. 


court has failed at all to consider some question 
of law. (Mookerjee and Newbonld, 77.) Mohim 
Chunder Pal v. Ahmad Ali Khan. 

33 I. C. 346 : 22 C. L J. 564. 

-S. Ii5—Error o/ law —Liniitatijn. 

When a question of limitation is wrongly decid¬ 
ed by Lower Court, iiUerfeience of the High 
Court is not justihed. The High Caurt can i ighTy 
interfere when the Lower Court has jurisdic. 
lioa in deciding the case, ^Chapman and Mttllick, 
77.) Kampat AIahato v. Ram Ghulam Singh. 

32 1. C. 982. 


—~S, 115 —L>/'or— Miscondii't of arbi¬ 

trator. 

A mistaken view by the Lower Court as to what 
amounted to misconduct of arbitrators is no reason 
for revision. (Johnstone, C 7. and Shadi Lai, 7.) 
Ram Jawaya Mal v. Devi Ditta Mal . 

117 P K. 1916 : 107 P. W. R. 1916 : 
31 I. C. 192 ; 70 P. L. R. 1917. 

*-5,115 '—Error cf law-Rcjcotion of award. 

An error of law is not a mateiial irregularity 
and is no ground for re ision. Rejection of pri¬ 
vate awaid in toto where part of award is valid 
and is separable is at the most an error of law. 


-S. 115 —Error of law—rOriicr beyond 

jurisdicli m. 

The High Court will interfere when a Sub¬ 
ordinate Court issues an order which is eirone 
ous in law and as a result of that error the court 
acts beyond or in derogation of its jurisdiction. 
(Mookerjee and Ncwbould, IJ.) Madhu Sudan 
Patitunda V Rash Mohan Sen Poddar. 

30 I. C. 38 : 21 C. L. J. 614. 

---S. 115— Erro^ of law — Pi'csy„ Sm Cause 

Courts Acl, S. 41 — Application—Refusal — 
Whether High Court can interfere. 

. Where a Presy. Small Cause Court Judge 
refuses an application under S 41 of the Act o-* 
the ground that no relationship, of landlord and 
tenant exists, his decision is on a questio.i of law 
and High Court cannot interfere under S. 115, C. 
P. C/^0 Cal.8 P. C. and 10 I. C. 527, dist. 11 C, 6 
P- C. followed. (Jenkins, C. J. and Woodroffe, J } 
Shew Prosad v. Ram Cha.nder. 


{Shaili Lai and Le Rossignol, 77.) Ahmad Din 
A oisi'L Rahman 2- Atlas Trading Co. 

66 P. R 1915 : 31 I. C. 80 : 146 P W. R. 1915. 

-S. 115,0 21, R Error of law—Dis¬ 
missal of application— Revision, 

The Hi.ih C )urt can exercise rcvisional powers 
with respect to the dismissal cf an application 
under O. 21. R. 89 on the ground that a person is 
not entitled to apply as i- falls under sec. 115. 
AVallis, C 7., Oldfield and Kumarasami Sastry, 
77.) Sundaram V. Mamsa Mavuthar, 

40 M. L J. 497 : 13 L. W. 498 : 
29 M. L. T 269 : (1921) M. W. N 272 : 
63 I C. 937 ; 44 Mad 554 (F. B.). 

-S, 115 —Error of law—No interfsrence, 

A mere \vi o.ig dccisior: on a question of law is 
not a ground for revision under S. 115 cf the 
C. P. Code. {Seshaii'ti Aiyar, J.) Koppaka Chan- 
drayya V. Robertson. 52 1. C, 641. 


23 I. C. 977 :4l Cal 323. 

-S 115 —Error of law—No ground. 

Taking an erroneous view of the law does not 
amount to ihe exercise of jurisdiction not vested 
by law cr llie exercise of jurisdiction illegally cr 
with mateiial iiregulari^y. {Jenkins, C. 7. and 
Mnllick, 7.) Peary Lal Ghosh v. Anil CHANur<A 
Ghosh, 19 1. C. 594 

-S. IXb—Error of iaw—Execution saU — 

Material ii regularily—No revision. 

An erroneous decision as to what constitutes 
material irregularity vitiating a sale is no ground 
for revision. (Carndnff and Beachcroft, 77 ) 
Bepix Behaui Bejali V. K«ntichandra Man- 
pal. 18 1. C 716. 


-S. X\b -Error of la ^)—No revision. 

The High Court will not interfere in revision 
under S. 115, C. P. C. ou the ground that it erred 
in law cr fact in its appreciaUon of facts. 
[Oldfield, 7) In re KrishnaswAmi Iyek. 

48 I. C. 128 :35 M. L J. 261, 

-S. 115 —Error of law—No ground for 

revision— Governmenf. of India Act, S. 107. 

Erro' of law is no ground fer interference 
under S. 115 of the C. P. Code or .S 107 of the 
Government of India Ac(. [Abduy Rahim, J,) 

Komandur Krishnamacharlu V, Danogi, 

35 M I. J. 604 ; 

24 M. L. T. 482: (1918) M. W. N 716: 48 I. C. 38 : 

8 L W. 592. 
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C. P. CODE (V OF 1908), S. 115—Error of law. 

-S. \\b —Error of law~No ground. 

The High Court would not interfere under 
S 115 if the Lower Appellate Court has not exceed- 
ded its jurisdiction in the case. (Seshagiri Iyer, J.) 
Alagappa Chetti V, Annamalai Chetti. 

35 I. C. 74 : 4 L. W. 411 

- S. lib—Error of law—Ko g>ouud for 

revision. 

An erroneous decision on a question of law relat¬ 
ing to limitation by the Presidency Court of Small 
Causes is not a ground for interference in revision 
by the High Court under Sec 115. (Sadasiva Iyer 
and Napier, JJ.) N. C. Kuppusami Iyengar v. 
N. C. Narayana Aiyaxgar. 

19 M. I. T 24 : 32 I C 3 (1) ; 3 I. W 36. 

-S. 115 —Error of law—Objtction that 

proceedings have been erroneous. 

In a revision before a High Court an objection 
cannot be taken that the proceedings in the lower 
court have been throughout erroneous. Error of 
law as to limitation is no ground for revision. 
{Napier, J.) Thomas Pillai v. Muthoran 
Cheti y. 30 I. C- 264 : 2 L. W. 609. 

- S. 11b—Error of law—No revision. 

The High Court will not interfere in revision 
where there is an error in law and not on 
procedure. (Spencer and Seshagiri Aiya^, JJ.) 

SOMASUNMRAM ChETTY V, TiRUNARAYANA 

Pillai. 25 I. C, 592 : (1914) M. W. N. 738. 

--S. 115— Error of law — Limitation — 

Refusal to entertain appeal. 

An order refusing to excuse delay in presenta¬ 
tion of an appeal is not open to revision even for 
showing that the appeal was in time. L, P, A. 82. 
of 1911 foil. (Ayling, 7.) Thandayuthapani v. 
Chinnathal. 24 I. C. 872 

--S. llS—Errar of law—No revision. 

When interfering in revision the High Court 
will not allow an amendment of an application by 
the judgment-debtor into one by a purchaser. 
Sadasiva Iyer, J. The High Court will not 
exercise its power under S. 115 if the error on 
the part of the lower court is cn a point of law 
merely. (Sadasiva Aiyar and Spencer, //.) Adapa 

Subbarayauu V. Tippabhotla Lakshminara- 
samma. 15 M, L. T. 98 : (1914) M. W. N. 147 • 

22 I, C. 193: 1 L. W. 59 : 38 M. 775.’ 

-^S. lib—Error of law—No ground. 

A mere error of law is no ground for revision. 
(Sundara Iyer and Sadasiva Iyer, JJ.) Anga- 
DIPUDI Koyil Eroth Kunlimina Amma V. Val- 
latckala Ibrayam Haji. 

(1912) M. W. N, 993 : 16 I. C. 405 : 

12 M, L. T 264, 

-S. 11b—Error of law —Whether ground 

for revision. 

A mere error of law is not a sufficient ground 
for revision ; there should be material irregulari¬ 
ty in trying or deciding a case. (Abdur Rahim 
t^id Sundara Iyer, JJ.) Venkataraghavalu 1 
Chetty V. Sabhapathi Chetty. 

10 M. L. T. 269 : (1911) 2 M. W. N. 263 ; 

12 1. C. 250 . 21 M. L. J. 1013 


C. P. CODE (V OF 1908\ S. llS—Error of law. 

-- S. 115 —Error of law. 

An alleged wrong view of law taken by (he 
court is not a ground for interference in revis.oii. 
(Batten, J. C.) Mx. Bari Bahu v. Kundan Singh. 

711 0 31 : 1922 Nag. 264, 

- S. 115—Error of law—Obvious mistake 

— Revision. 

Where the finding of the Lower Court is vitiat¬ 
ed by an obvious error the High Court can inter¬ 
fere in revision. (Drake Brockman, J, C.) 
Mangu Lal V. Mt Nanhi. 5 N. I. J. 1: 

67 I. C. 806 : 1922 Nag, 104. 

-S, 115— Error of law-'-No revision* 

There can be no revision under S. 115, C. P. C. 
on the ground that the Lower Court has arrived 
at a wrong conclusion of law. (Mittra, A*J. C.) 
Bapu Balajee V. Dhannu. 48 I. C- 160. 

-S. 115 —Error of law—When open to 

revision. 

An erroneous view of the law unless it involves 
a want or refusal of jurisdiction or any illegality 
or material irregularity of procedure is not re- 
visable by the High Court. (Stanyon, A . J. C.) 
Ganeshprasad V* Rewa Bal. 

41 I. C. 883 : 13 N L. R. 116. 

-S. lib —Error of law—No ground. 

An erroneous view of the law as regards 
ancestral property of a Hindu is no ground for 
revision. (Drakz Brockman, J. C.) Manva v. 
Diwakar, . 29 I. C. 740 : 11 N. L. R. 99. 

-S. 115 —Error of law—Wrong decision 

on question of res yadieziSL - Revision. 

Held, further, that a wrong decision on a 
question of res judicata is not an exercise, by a 
Court, of jurisdiction not vested in it by law so 
as to entitle the person aggrieved by it to apply 
for revision. (Daniels, J. C.) Kedar Nath v, 
SUKH Nath Singh, 64 I. C. 209 : 24 0. C 213. 

-S. 115 • Error of law—No ground far re¬ 
vision. 

Where the Court below took a wholly errone¬ 
ous view of the law of limitation, but at the 
same time its decision was one arrived at with 
jurisdiciion, it cannot be reviewed under section 
115, C. P. C. (Mullick and Bucknill, JJ.) Mt, 
Bibi Zainbab V. Paras Nath. 

4 Pat. L. T. 491 : 1 Pat. L R 361: 

2 Pat. 800 : 76 I. C. 430 : 1924 P. 87. 

-S. 116—£ rror of law—Misconstruction 

of rules made by the High Court. 

An erroneous constrnctioii of the rules framed 
by the High Court as regards costs of proceed¬ 
ings in subordinate Courts is no ground for 
revision. (Das and Adami, JJ.) Ramkishun 
Das V. Beni Prasad. 

3 P. L. T. 314 : 66 I, C, 358 : 1923 P. 90. 

~ S. 116 and 0, 21, R. 89— Error of law — 

Not a ground for interference. 

An erroneous decision on a question of law or 
fact after jurisdiction has once been legally 
assumed is not a ground for interference but if 
the decision is the very basis and foundation of 
jurisdiction in its limited sense as distinguished 
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C. P. CODE (V OF 1908K S, ll6~-Error of law. 

from powers, it at once conies within the pur¬ 
view of that section, 25 Bom. 337 and 22 C.W.N 
20 ref. (Mullick and Jivala Prasad^ JJ.) Mussa- 
MAT Dhanwati Kuer V, Sheo Shankar Lal. 

611. C. 873 : 4 Pat L. J. 340. 

-S. Wb^Brror of /aw—A^o revision. 

Though the law enunciated by the Judge was 
wrong and the evidence addaced was inadmissi¬ 
ble and misunderstood these are not errors 
involving any question of jurisdiction and the 
High Court will not interfere in revision. 22 C. W. 
N, SO, ref. (Roe and I mala Prasady JJ ) Janki 
Kuer v. Kukur Dusadh. 481. C 930; 

1918 Pat. 347 

——S. 116— Error of law—Limitaiion — 

Revision. 

The question whether a v^etition for the resto¬ 
ration of a suit is or is not barred by limitation, 
is within the province of the Court to decide and 
an error in this, whether of law or fact, would 
not entitle a patty to move the High Court in rc 
vision. (Roc and Iman. JJ.) Jhotu Lal Ghose 
V, Ganouri Saha 46 I. C. 176 r 3 Pat. L. J. 376. 

* " S. 115 and 0.41, R, 27— Error of law — 

Admission of additional evidence, 

The High Court could not revise an ord^ r of 
the lower appellate court taking additional evi¬ 
dence under O'. 41, H. 27 of the C. P. C., there 
being no defect of jurisdiction but merely an error 
of law. (xMullick and Sultan Ahmady\JJ.) Ganga 
Singh v. Nemo Singh 1 Pat. L. T. 701 

(Also Mullick and Sultan Ahmad, JJ.) Gaya 
Singh v. Name Singh. 66 I C. 983 : 

5 Pat. L J. 263, 

-S. 115— Error o law -'Illegality, 

A mere error of law is not necesiarily an il¬ 
legality though a perverse and wilful error of law 
or fact may be. Where the Court states the law 
correctly but applies it to facts which are assum¬ 
ed to exist but A/hich reallv do not exist the 
Court acts illegally. (Saunders^ J. C.) Ma 
Kyaw V. Maung Saein Go 63 I. C. 838 : 

(1921) 4 U. B. R. 16. 

-S, 115— Error of law—Failure to note 

a proviso to section - Powers of interference. 

An error of misconstruction of a provis.-) of a 
section is not illegal which justifies revisi^^n. 
(Carr, /.) Maung Nyan v. Maung Shwe Ni. 

2 Bur. L. J. 276. I 

i 

-S. 115— Error of law — No revision. \ 

If the facts of the case and the law applicable 
have been c msidered by the Dt. Court, the deci 
aion arrived at. though erroneous, will not be in¬ 
terfered with, in revision by High Court. (Riggy 
/.) Maung So v, Maok 38 I. C. 139. 


C. P. CODE 'V OF 1908), S. 116 —High Court. 

cise of its jurisdiction a mistaken view as to 
what does or does not constitute misconduct in an 
arbitrator. (Pratt, J. C. and Fawcett^ A. J. C.) 
Kungemal V. Thadhomal. 

52 I. C. 864 : 13 3. L. R 98. 

-S. 115— Error of law — No ground for 

— Revision. 

To give an erroneous decision on a question of 
law is not necessarily to act illegally or with 
material irregularity in the exercise of jurisdic¬ 
tion. [Crouch and Boyd, A. J. C 5 .) Kalianbar- 
THI V. Rochan Bai. 27 I. C. 371 : 

8 S .L. R. 190. 

High Court. 

-S. 115— Fiigh Court—Powers of, 

In exercising its powers under S. 115 of the 
C. P. Code,lhe High Court has power to make 
such order as the justice of the case requires. 
The Munsiff passed an order dismissing a suit for 
default, later on set the order aside and at a 
subsequent hearing passed a decree ex parte. In 
an application for revision of the fast order the 
High Court set aside all t.he three orders. (Pig- 
gott and Walsh, JJ.) Abdul Azjz v. Shekhar 
Chand. 42 All. 18 : 52 I, C. 263 ; 

17 A. L. J. 868. 

Ss. 115 and 161— High Court-^Poivers of 
—Abuse of Process-Decree—Set ting aside. 

A decree obtained by the abuse of judicial pro¬ 
cess can be set aside by the High Court under 
Ss. 115 and 151, C,P.C. (Scott, C.J. and Batchelor, 
J,) Velchand V. Lieut Liston, 

38 Bom. 638 : 25 I. C. 371 : 6 Bom. L R. 517. 

—S. 115—High Conrl, practice as to — Ra~ 
teahle distribution. 

Where in a suit for mr'n^y certain property be¬ 
longing fco''judgment-debtor was attached before 
judgment but released on two persons standing as 
sureties and they paid the amount in court just 
alter a holder of another money decree applied 
for execution and for rateable distribution, held 
that the money was liable to be distributed. In 
such cases where no suit lies ii is the practice of 
the High Court to interfere in revision. (R/c/i- 
ardson, J.) Ghisulal Agarwala v. Todurmal. 

26 C. W. N. 169 : 1922 Cal, 19. 

-S. 115 —High Court—Nature of juris¬ 
diction — Appellate. 

Under letters Patent though the civil revil 
sional jurisdiction is in reality an aspect of the 
civil appellate jurisdiction the criminal revisiona- 
jurisdiction is not included in the criminal appel. 
late jurisdiction. (Mookerjee and Sheepshanks, 
JJ.) Akshoy Singh v. Rameshar Bagdi 

20 C. W. N. 1071 : 

35 I.C. 515; 17 Cr. L. J. 339 : 43 Cal. 1143. 


— — 8. 115 —Error of law—No revision. 

The decision of a Lower Court arrived at after 
a due consideration of the facts and the law 
though erroneous cannot be interfered with in re¬ 
vision. (Parlett, J,) Maung Lon Gyi v, Rah¬ 
man Chetty, 12 I. C. 855 : 4 Bur. L. T. 142. 


•S. 115 —Error of law—No ground. 

^Tbe High Court cannot interfere in revision 
nerely because a Court has taken in the exer- 


-S. 116 and 0. 46, R. t—High Court 

Reference to* 

So long as a subordinate court has arrived at a 
finding based on evidence before it the High 
Court will not interlere when a reference of the 
matter is made to it by the District Judge under 
O. 45, R. 7 any more than it usually does when 
acting under S. 115, C. P. C. or S. 25 of the Small 
Cause Courts Act, (Chatterjee and Newbould, 
JJ.) Ratan Bipari v. Hiralal. 84 I. C. 627. 
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C. P. CODE (V OF 1908), S. 115—Hig-li Court. 


C P CODE (V OF 1908), S 115—Interference. 


——-S. 115— High Court*s powers — Exaniina' 

tion 0 1 evidence. 

The High Coart can investigate facts in revi- ^ 
sion if it is necessary in the ends of the justice. A | 
Court of revision cannot i ) the name of revi- i 
sional jurisdiction exercise appellate powers. In 
other words it may look into the evidence to see 
if the Lower Court has acted illegally or irregu¬ 
larly but cannot examine the evidence with a | 
view to find out if that court has correctly appre- | 
ciated its effect. [Mookc/jee and Beachcroft, JJ») 
Rashmoni Dasi V. Canada Sundari Dasi. ! 

20 C. L. J. 213 : 26 T. C. 275 : 19 C. W. N, 84. | 

-Ss. 115 and 109— lli^h Court—Nature of j 

jurisdiction — -Appellate, ' 

An order passed under S. 115 is one passed ‘'on 
appeal” for the purposes of S. 109- (Mookerjee 
and Co.ve, JJ ) Skcretary of State v British 
India Steam Navigation Co 13 C. L. J. 90 : 

9 I. C. 183 : 15 C. W. N. 848. 

-S. lU~High Court. 

Enquiry into disputes regarding election is 
capable of being of revised by the High Court 
whose order is final, [Spencer and Venkata 
subba Rao, J J.] Venkatarama Aiyar v. Janab 
Hamid Sultan Maracayar. 

44 M. L J. 161 : 17 L.W. 656 : (1923) M.W N. 78 : 

70 I C. 987 : 32 M. L. T. 114 : 1923 M. 360 

-^-S. 115— High Court—‘Powers of revision. 

It is the privilege anl prerogative of the High 
Court when once a record is brought before it 
which is so erroneous as manifestly to amount 
to an injustice, to exercise its powers of superin¬ 
tendence to revise such order or set it as'de and 
direct such further proceedings to be taken as 
justice may require, but where no record is before I 
it, but the High Court feels its necessity, it can at > 
the instance of a party, send for it under powers 
conferred on it by S. 107, Government of India 
Act. (Atkinson and Adatni^ JJ.) Brindabhan 
Chander Choube V. GouR Chandra Rai. 

1930 Pat 56 : 56 I. C. 155 : 1 Pat. L. T. 467. 

-S. 115— High Court Single Judge — 

Powers of. 

Quaere. —Whether a single Judge of the Patna 
High Court can entertain an application in 
revision without being empowered to do so by the 
Chief Justice? (Mullick,J) Sundar Lai. v. 
Upendranath Seal. 35 I. C. 15 ; 

1 Pat. L J. 193. 

Illegality- 

-S, 115— Illegality -Void contract — Decree 

by Court—Revision. 

A court passing a decree for money upon a 
plaint which on the face of it sets up as its cause 
of action the breach of a contract which is vo’d 
in law acts illegally in the exercise of its juris¬ 
diction. 25 A. 509 ref, (Piggott, J.) Rabi Rat 

.Dharamraj Rai. 15 I. C. 35. 

--S. 115 and O 31, R. l-IVegality—Juris¬ 
diction—Illegal exercise. 

Where in the heading of the plaint the plain¬ 
tiffs’ name appeared in iheir personal capacity 
but the plaint disclosed that the cause of action 
vested in them in their representative capacity as 
shehaiis, and the court dismissed the suit merely 
on this ground, Held the court exercised its 


jurisdiction illegally and the piooer procedure for 
the CO irt to adopt was to allow the plaintiffs to 
add the name of the idol as additional plaintiff 
undjr O, 33, R. 1 or otherwise amend the plaint. 
It is sometimes difficult to distinguish between 
illegal exercise lA jurisdiction within S. 1) 5 and a 
mistake of law, (Caspersz and Chilly^ JJ.) Ram 
Chandra Sarma v Sheikh Amir. 9 I. C. 132 

- —Illegality—Order un ter O. 16 ^ 

Rr. 10 and 12— Revision, ’ 

An order under O. 16, R. lO or R. 12 of the 
Code is not appealable but if it is illegal, it is 
open to revisio'^ by the High Court under S. 115 
of the Code, (^eshagiri lyer^ J.) Rengasami 
Reddi V. Konda Reddi. 61 I. C 967 : 

29 M. L. T. 95. 

- S. 115 —Illegality—Joinder of parties. 

Joinder of persons claiming adversely to each 
other under an order of Court is illegal and such 
an order is liable to be revised. (Stanyon, A. J. 
C.) Ambadas V. Pandu. 57 I. C. 784. 

-S. 115 and 0. 21, R 2-Illegality~Defi' 

ance of statute 

The High Court in revision can correct the 
illegality or material irregularity, committed by a 
Judge in doing an act forbidden by law by bis 
erroneous deci^.ion'of a law point. (Piggott, 7. C, 
and Lindsay, A. J, C ) Ram Sarup v. Jagan 
Nath Prashad 151. C 623 : 15 0. C. 234. 

-S. 115 and 0. 23, R. 1— Illegality—Execution 

application — Withdrawal—Sale of property by 
court notwithstanding — Revision. 

Wheie the Court below rejected an application 
by the decree-holder withdrawing the execution 
proceedings which he had initiated and proceeded 
to sell the properties in execution notwiths*and' 
i'\g such wit’ndrawal, the order of the Court is 
without jurisdiction and can be set aside 'n revi ¬ 
sion The order however is not op“n to appeal. 
4 Mad. 217 : 32 C. 146 ; 28 A, 72 foil. iJwala 
Prasad and Uoss, JJ.) Ram Prasad Rai v. Ma- 
HESH Kant Chowdhury. 65 I. C. 122 : 

1922:?. §25. 

—- S. 115 — Illegality—Refusal to issue Sale 

Certificate, 

The High Court can interfere when a Court 
refuses to grant a sale certificate to an auction* 
purchaser, when he is otherwise entitled to it 
and withholds it merely to compel him to meet 
Ihe claim of a Uiird party. (Atkinson and Jwala 
Prasad, JJ.) BaikuNti Missir v Narinda SON- 
DARI Debt. 1 Pet. L. J. 446 : 38 I, C, 676 : 

3 Pat L. W. 76., 

Interference. 

- S. 115 — Interference—Interpretation of 

words in a docufnent. ■ r 

On a mere question of interpretation of parti¬ 
cular words in a document, where the' words 
were clearly susceptible of more than one inter¬ 
pretation, the High Court would decline to inter¬ 
fere in revision. (Piggott, J,) Krishna Datt V. 
Brij Lal. 1923 All. 269. 
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C. P. CODE (V OP 1908), 6. lld—Interference. 


-8. \lb~lnterfcrcncc—None on technical 

grounds. 

High Court will not interfere in revision only 
on technical grounds. [Batterjt\ J,) Ramraj 
Singh V. Rabi Prosad. 63 I c. 140. 

-8. 116— Interference — Ends of justice. 

The High Couit can interfere in revision with 
the order of a Dt Judge, although S. 116 does not 
strictly apply to the case, if such interference is 
necessary to meet the ends of justice. 26 A. 152 
Foil. {Knox, J.) Bhondo p. Saligkam. 

14 I. C, 810 : 9 A. L. J. 348. 

——^8. 116 and 0. 21, R. 58— Interference - 
Claim to mortgaged property—Mortgage decree 
for sale—Claim once allowed but disallowed on 
fresh application for sa^e, 

A claim is not entertainable under O. 21, R, 58 
of the Civil Procedure Code to property which 
has been ordered to be sold under a mortgage de¬ 
cree; and where such a claim was once allowed 
but subsequently the decree-holder having again 
applied for execution of the decree by sale of the 
property, a further claim to the property by the 
successful claimant was disallowed by the execut¬ 
ing Court. Held, on an application for revision 
under S. 115 of the Civtl Procedure Code that 
the High Court could not interfere. 14 Cal. 631 
Ref. {Sanderson, C^J, and Richardson, J.) Maha- 
BiR Prasad Singh p. Jogendka Nath Mondal. 

68 I.C. 271; 26 C. W. N. 50. 


——S, 115 —Interference in revision^Linuts 

of* 

The revis'Onal powers of the High Court can* 
not be exercised vires and without autho¬ 

rity. [Reid,C. J.) Shahabdin v Sirajuddin. 
47 P. K. 1913: 17 I. C. 418: 25 P. W. R. 1913. 

-—S. 115— Inleiferencc—Substantial juS' 

tice. 

The High Court will not inteifere in revision 
if it finds that the Lower Court has erred on a 
I technical point but^ substantial justice has been 
done to tire parties. (Chevis, J.) Abdul Rahman 
i-. Bhagwan Das. 59 P, W. R. 1912 : 

13 I. C. 720: 120 P. L. R. 1912. 

-S, Mb — inierfercnce — Ends of justice. 

Revision will be granted only when the deci¬ 
sion is s’lbstantially unjust. [Johnstone, 7.) Amir 
Din V, Megha, 9 I. C. 744 :17 P. W. R. 1911, 

-S. lib—Interference^Proceedings under 

S, 36 of the Legal Praciiticners Act—Power of 
High Court to interfere. 

The High Court will not intetfere in revision 
under S. 115 to quash the pendir g proceedings 
where a Court is taking proceedings under S. 36 
of the Legal Practitioners Act. [Venkatasubba 
Roo, 7.1 Varadacharjar v. Kalyana Sundabam 
Aiyar. 16 L. W. 795: 69 I.C. 483; 

23 Cr. L. J. 705: 44 M. L. J. 437 : 1923 M. 188 (2). 


■-S. 115 — Interference—Grounds for affi¬ 

davit of pleader's clerk. 

The High Court will not interfere in revision 
when the applicant has suffered no prejudice and 
the order complained against does not affect his 
interests. Nor would the High Court act on the 
affidavit of a pleader^s clerk and interfere. 
rawardv and Gliose, JJ,) SURAJ Narain Das v* 
Amiruddin Mahomed, 66 I. C. 127- 

- 8, 116 and 0 47, R. 1 — Interference — Re¬ 
view—Rejection of an application — Revision. 

Excepting cases where an obvious injustice has 
to be remedied the High Court need not intefere 
in revision with an order rejecting an applica¬ 
tion for review. 26 A 573: 35 P. K. 1911 referred 
to. (Broadway, 7 ) Tola Ram v. Chandu Mal 
Tota Ram. 71 I. C. 160. 


-8* 116— Interference—Substantial justice 

—Mandatory injunction. 

The question of substantial justice arises more 
truly where a case been decided and where the 
High Court is of opinion that any technical error, 
which might have been urged in an ordinary ap¬ 
peal, is not a sufficient ground for interference 
On revision unless injustice has been caused 
thereby or the petitioners have been prejudiced. 
{Harrison, J.) The Lahore Electric Co. v. Bom¬ 
bay Motor and Cycle Co. 67 I. C. 742. 


■8. 116— Interference—Substantial justice* 


A defect in the jurisdiction not leading to fai- 
lureof justice is net necessarily open to revision. 

I/.) JODHA V. Hera. lo6 P. L. E. 1913 : 

18 I.C. 251: 116 F. W. B. 1918, 



VOL. 1—96 


———S. Il5— Interference — Temporary in¬ 
junction — Grant of. 

Interference in revision in granting temporary 
injunction is not justified under S. 115. [Kumara- 
sivami Sasiri , J ,\ Kadankolathil Saidali 
Kutti V, Godan Nambudri 1922 M- W. N. 303: 

16 L. W. 238: 70 I. C. 713 ; 1922 M. 172. 

-S. 116— Intejfcrcnce—Merits of the case 

to be looked into. 

Where no injustice has been caused by the ir¬ 
regular procedure of tne Court below the High 
Court will not interfere in revision. (Dc7>ado$s, 

J.) Yagnaswami aiyar V. Chidambaranatha 
Modaliar. (1922: M. W. N. 130: 16 L W 760: 

65 I. C. 732: 1922 Mad. 63. 

— —^S. 115— Interference — Remand — Impro¬ 
per order—Revision —Interference by High Court. 

The High Court can interfere in revision when 
an improper order of remand is passed. [Deva- 

dos’i,].) Pericherla Suryanarayana Raju v. 
Ganapathy Raju. 30 M. L. X. 314 : 

16 L. W. 593 : 70 I. C. 665 : 1923 Mid 113. 

I 

-8. 116— interference—Justice of ihe case. 

Per Cufiamx —Whether a Land Acquisition 
Judge has jurisdiction to review an order passed 
by him under the Land Acquisition Act or not. 
the High Court will not interfere with he order 
passed in review on the ground of want of juris¬ 
diction if such interference will result in sub¬ 
stantial injustice I o any of the parties. (Ayting 
and Srinivasa Aiyangar, JJ.) Mulambath Kun- 

HAMMAD V. ACHARATH PARAKAT KATHIRI KUTTI. 

31 M. L J. 827 : 38 j. C, 373 : 8 L- W. 472. 
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C. P. CODE (V OF 1908), S. 115—Interference. 
-S. 116—Interference—Ends of justice 


— Met'its of the case. 

The High Court cannot refuse to interfere on 
the ground that moral as opposed to legal justice 
is ill favour of the view of the lower court. Mere 
errors of procedure not affecting the justice of a 
case will not be encouraged by a Court of rev sion. 
iSundara Aiyar, J.) MOTTi ReddY u. Thannappa 
Reddy. 26 I. C. 181: 37 Mad. 385. 

-S. 116 —Interference—No prejudice — 


Irregularity. * 

On addition of new defendants the suit was not 

amended so as to set forth a cause of action 
against them and the paities proceeded taking the 
plaint as if it was amended and the defendants 
were not prejudiced thereby. Under such circum¬ 
stances High Court should not interfere as there 
was no material irregularity. (A\ling and Han- 
nay, JJ ) Nilambaki Thacharakkavil v. Man- 
jERi Futten. 25 I. C. 6c7: 1 L. W. 775. 

Ss. 116 and 105 (1)—Interference of High 


C. P. CODE (V OF 1908), S. 116—Interlocutory 
Order. 

on. 22 M 176, 33 M. 323, 25 B. 417, 34 B. 171. 
not Foil, (Jwala Prasad, J.) Jadunandan Sahay 
V Jung Bahadur Sahay. 

37 I. C. 991 : 1 Pat L. W 232. 

_S. 116 — Interference — Just and proper 

order. , , ,, 

An order, which is admittedly good on the 

merits will not be interfered with in revision. 

iCrouch and Boyd, A J. Cs ) Isardas v. ThakUR 

Das. 24 I. C. 831 : 7 S. L. R. 186. 

-S. 1*6— Interference—Justice of the case. 

The High Court will regard not only the jus¬ 
tice of the plff.’s claim but also the justice ot his 
methods of enforcing it for purposes of interfer¬ 
ing in revision. (Pratt, J. C., and Crouch, 
4. J C ) Hari Das v. Otoomal. 

16 I, C. 861 : 6 S. L. R. 89. 


Court in revision—Order refusing to allow am¬ 
endment of plaint—Revision if lies. 

The High Court has no power to interfere in 
revision under S. 115 of the C. P. Code where a 
party has another effective remedy; an order re¬ 
fusing to allow amendment of a plaint can be 
interfered under S. 105 (1) of the C. P. C, and no 
revision to the High Court would lie. (Sadasiva 
Iyer andSpencer,JJ Vasantarayadu 
V. Reddi Subbamma. 14 M. L. T 588 : 

22 I. C. 39: (1914) M. W. N, 98. 

S. 115— Interference—High Court, when 


Interlocutory Order. 
-S. \16—Interlocutory order 


Arbitrary 


will not interfere. 

Where the order of the Lower Court is good on 
the merits, the High Court will not interfere in 
revision and drive the parties to another suit 
even if the order of the Lower Court is irregular 
or illegal. (Lindsay, J. C.) Deo Narain Singh v. 
Ram Khelwan. 63 I. C. 545 : 8 0. I. J. 307. 

-— S. 115— Interference—Compromise decree 

—Order extending time — Revision. 

An order extending time for payment of money 
under a compromise decree cannot be revised 
under S. 115, C.P.C. (MuHick and Bucknill, JJ.) 
Mt. Nand R\ni Kuer V. Durga Dass Narain 

2 Pat. 806 : 1924 P. 387. 

-S. 116—Interference—Rateable disiribtu 

tion—'Order regarding. 

Order under S. 73, C, P. Code, are not ordi¬ 
narily revisable under S. 1*6 C. P. Code. (MuUick 
and Bucknill, JJ.) Habu Bishun Mohan Sahay 
V. Narayan Prasad Asthana, 

74 I. G. 140. 


116— Interlerenee—Ends of justice 


and unjustified — Reiiston. 

Where in a suit under O. 21, R. 63. the Court 
ordered deft, to deposit the decree amount. Held, 
in revision that the order was arbitrary and un¬ 
warranted by law. A revision lay inasmuch as 
the order was one which in the event of the plff.'s 
getting a decree, the applicant could not assail in 
appeal therefrom, as the order did not affect in 
any way the merits of the plff.’s case. The rule 
against entertaining revisions from interlocutory 
orders which could be contested in appeal did not 
apply. 4 All. 592. dist (Rafique, J.) Murtaza 

Khan v. Lalita Singh. 

68 I. C. 729 : 18 A. L. J. 486. 

S. 116—Interlocutory order—Decision on 


] preliminary isst^es—N0 revision. 

An applica’ion for revision cannot be enter¬ 
tained against an order deciding preliminary 
issues in a suit where such order would be 
appealable after the final decision of the suit. 
(Rajigue and Piggott, JJ.) Aidal Singh v Peary 
Lal, 

66 I. C. 248 : 2 U. P. I. R. (All) 157. 
S. 116 — Interlocutory order — Govt, of 


Small Cause suit tried by a Court on its original 
side, and appeal from it decided by Dt. Judge— 
High Court's interference. 

The requirements of justice should guide the 
High Court’s interference with the decrees of the 
Lower Courts in a case in whxh a Small Cause 
suit having been tried by a court on its original 
side without objection by the parties, the District 
Judge decided an appeal from the decree of that 
Court in the suit. 21 C, 249, 19 C. W, N. 900, rel. 


India Ac* (1915), S. 107. 

Per Piggott, J.—ThQ High Court cannot revise 
an interlocutory order in a suit as it does not de¬ 
cide the case and as the decision would be open 
to reconsideration on a regular appeal. PerWalsh, 
J .—A High Court can interfere with interlocu¬ 
tory orders though they are appealable, if such 
interference is needed in the ir.terests of justice. 
(Piggott and lValsh,JJ.) Dhaudei Kunwar v. 

Ohottat at. 

39 All. 254: 38 I C. 828 ; 15 A. L J. 227. 

S. 116 —Intel tocutory order — Adjourn- 


ment — Revision. 

An interlocutory order granting adjournment 
on payment of costs is not revisable under S. 115. 
[Tudball, J.) Mul Chand v. Jaggi Lal. 

26 I. C. 207 : 12 A .L, J. 460. 

S.’ 116 —Interlocutory order — No inter- 


ference, ^ 

The High Court cannot in revision call for the 
record of any case which is under trial by a Gout 
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C, P. CODJB (V OF 190B), S. 116—Interlocutory 
Order. 

suboi'dinate to it, that is, it will not interfere with 
interlocutory orders passed by such Court while 
a suit is pending. {Macicod, C. J. and Heaton,!,) 

Bai RAiit V. Jaqa Dhullabh, 

22 Bom, L, R 801 : 57 I. G. 566 : 44 B. 619 

-S. 115 and 0. 26, R. 4 — Interior.{dory 

order^ 

Where the lower Court wrongly refused to 
grant commisiion lor examination of witnesses, 
tne High Court will interfere and set as'de toe 
order. {Mukerjre aitd Panton, JJ.) Sharat Kumar 
V. Ram Chandra Chatterjee. 

35 C. L. J. 78 : 68 I. C. 9 : 1922 C. 42, 

-S. Interlocutory order—Guardians 

and Wards Act — Revision, 

The High Court reversed, though reluctantly, 
all improper orders of the District Court refusing 
payment of money to the guardian of the person 
of a minor. (FUtcher and Smiiher, 77.) Sarpat 
Singh v, Budh Singh Dudhera. 

41 I. C. 240. 

-S. 115 —Interlocutory order — Revision. 

The Court will, in exceptional cases, where the 
special facts and circumstances require it, 
reverse in revision the interlccutory orders ol 
subordinate courts. {Mookerjee and Beachcro/t, 
77.) Yatindra Nath v. Hari Charan. 

26 I. C, 934: 20 C. L J, 426. 

-—'S. 115 —Interlocutory orders—Suit under 

S, 92, C, P, Code^Order directing parly to give 
evidence* 

The High Court will not generally revise an 

interlocutory order, requiring (in a suit under 

S. 92 C, F. Code) the parties to give evidence 

about a compromise entered into between one of 

the plffs. and delts. though the objection was 

taken by the other plffs Cqxe 7.—It is doubUul if 

S. 115 covers an interlocutory order. (Skarfnddin 

and Coxe, 77.) Ahmed Hossain v, Abdul Karim. 

16 I. C. 3. 

-8. 116 —Interlocutory order not open lo 

revision. 

Interlocutory orders cannot or at any rate 
sho'dd not be interfered with in revision. (Zafar 
All, 7,) The Firm Rahmat Ullah-Fakharud- 
DiN V . The Firm Rahim Bakhsh Aumar-ud-Din. 

75 I. C. 107 : 1923 Lah. 301 (2). 


S. 115 —Interlocutory order — Revision 


when justifitd, . ^ 

The High Court would exercise us revisional 

power in the case of interlocutory orders where 
otherwise irremediable damage would result to 
the parties. (Wilberforce, 7.) Firm of Dukga 
Prosad Mutsaddi Lal V. Firm of Rulia Mal 

4 Lah. L L 178 : 65 I. C. 282 : 


, 29 P. L. R 1922 : 1922 Lah. 100. 

« 

-S, ll6 and 0. 6 R. Vi—Interlocutory order 

^Amendment — Refusal — Interference, 

Though the High Court would not generally 
interfere with interlocutoiy orders of the lower 
Cbuits yet if the interests of justice required the 
amendment which was refused the High Court 
riWinterfere. (Scott Smith, 7.) JhariaCoal Com- 
Pmt V. DIWAN C HAND COMPANY. 67 I. 0. 336 



C, P, CODE (V OF 1008), S. 115—Interlocutory 
Order. 

-S. Xlb — lnterlocutofy order—Appeal, 

In revision the High Court is not bound to 
interfere even in a case of defect of jurisdiction 
unless it is shown that there has been a failure 
of justice arising from such defect. 36 P. R. 1902 
fell. There is no appeal from an interlocutory 
order in a suit and if the appellate Court enter¬ 
tains such an appeal it assumes a jurisdiction not 
vested in it. (Broadway^ 7.) G VNUA Ram v. 
SuNDAR Lal, 67 I. C. 278 : 2 L, L. J. 673. 

-- S. 115 and 0. 41, R. 25-- Interlocutory 

order —Discretion, 

It is only in exceptional cases that revisional 
powers are exe-cised in the case of orders of an 
interlocutory nature and even when the order is 
not of an interlocutory nature the High Court 
should not interfere except in cases where the 
order is not a final order such as one under 
O. 41 R 25 of the C. P. Code. (Broadway, J.) 
Allah Baksh v, Lal Khan. 67 L C- 269 : 

2 Lah. L. J. 662. 

-—S 116— !nterlocutory order* 

Unless irreparable waste not only of time and 
money but of the time of the trying courts will bo 
the result, the High Court wiU not interfere with 
an interlocutory order as an exceptional case. 
[Leslie Jones, J.) FiPM of Damri Shah v. Firm 
OF Rulla Mal. 2 Lah L. J 555 : 64 I. C 387: 

17 P. L R. 1922. 

-S 115— Interlocutory order. 

Plaintiff, resident of A, ordered goods from 
defendant who carried his business at B, Plaintiff 
sued the defendant at A for damages on the 
ground that the goods supplied were not of the 
quality and quantity contracted for Held, the 
cause of action arose rt B and the Court at A 
could not try the suit and that the High Court 
could in revision set as''de the interlocutory 
order. (Abdul Raoof, J.) Har Prasad Singh 
V. Siva Ram jado Rai. 60 I, C. 481. 

-S. V 5—Interlocutory order allowing a 

pa*'ty to adduce evidence after closing case. 

Revision of interlocutory orders is justified 
only in cases where irremediable damage is 
likely to result. An order allowing a party to 
produce fresh evidence on an issue, after closing 
the case was held as not open to revision in this 
particular case. (Wllberforce, J.) The Firm of 
Makhan Lal Tej Pal v. The Firm of Jai 
Narain Bikj Raj. 

59 I. C. 450 : 17 P. W R. 1921. 

__S. 116— Interlocutory order—Issue as to 

jn.t'isdiction of Court-Interference by High Court 

—Punjab Courts Avt, S. 44. 

A High Court has power to interfere in revision 
with an interlocutory order. 26 P. R. 1917, foil. 
Interference is only permissible when an inter¬ 
locutory order is so unjust and is likely to put 
things into so inconvenient a position that irre¬ 
parable harm would be done to the applicant for 
revision. The High Court w ll inter'^ere with an 
interlocutory order passed by a subordinate Court 
if the question involved is not one of the exercise 
of discretion but of want of jurisdiction and 
manifest injustice might otherwise be done. 
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c. P. CODE (V OF 1903), S. 115 — Interlocutory 
Order, 

When a Court comes to an erroaeous dec^ion 
that it has jurisdiction to try a suit, the High 
Court will interfere in revision so as to put 
matters right at the earliest possible stage, 
[Broadway. /.) Sawan Singh 

--3. ll^^Intcrlocutory crdcr—Revision. 

Though the power of revision in the case of 
interlocutory orders is only exercised in excep¬ 
tional cases it should be exercised in a case 
where inter^alia, the waste of time, money and 
trouble involved by the re-opening of the procee¬ 
dings could never b3 repaired. [Wilberforce^ J.) 

“ ° cTm : It t. R. 1919, 

_.s, ii^^lnterlocntory ordcr-lnierference 

in exceptional cases, , t. • a r - 

An interlocutory order should not be interfer¬ 
ed with in revision save in exceptional circum- 
stances where irreparable loss would otherwise 
occur. 26 Bom. 551 and 30 Cal. 39/. foil. [Broad- 
wav J ) The Firm oe Natho Mae Saran D vs 
rMEHRCH.vND. *9 I, C. 470 : 20 P. W. B. 1919. 

_, 3 . 115 —Interlocutory orders — Revision, 

An interlocutory order will not be interfered 

with in revision when the applicant has ano’her 

remedy open to him. (Shcidi Ijaly J,) l^ouis 

Dreyfus Co. v, KhittU Ram. 

46 I. C. 189 : 120 P. W, R. 1918. 

■S. Il5 — Interlocutory order — Revision, 


C. P. CODE (V OF 1908). S. 115 —Interlocutory 
Order. 

{Shall Din, J.) MisKi V . Chauli. 

^ 248 P. W. R. 1915 : 27 I. C. 640 *. 

10 P. L. R. 1916. 

S. lib—Inlerlocniory order—Refusal to 

_ . J* 


issue commission — Interference, 

In a case where a Court refused to examine a 
witness on commission, when it had no discre¬ 
tion to refuse it, the High Court will interfere in 
interlocutory proceedings rather than permit a 
trial to g3 on, on an illegal course which will 
entail unnecessary expenditure and waste of time. 
[Wallace^,) Jaganatha Sastry Sa^tham- 

BAL Ammal. 46 Mad. 574: 17 ' 

1923 M. W. N. 157 : 71 I.C. 530 : 
44 M:. L. J. 202: 1923 Mad. 321. 

S 115—1 nterlooutory orders—Appeal is 


proper remedy. . 

A regular appeal and not revision is the proper 

method of challenging the correctness of inter¬ 
locutory orders made in the course oi trial. 
i^iencerJ] Hussain Sahib r;. Hammad Saheb. 

16 L, W. 312 : 31 M. L. T 180 : 

74 I C. 812 ; (1922) M. W. N. 662 : 1923 M. 48. 

S. 116—Interlocutory order— Misjoinder 


The Chief Court has powers to interfere in 
revision with interlocutory orders but such power 
should be exercised only in exceptional cases. 

(Broadway, J.) HarchaRan Uas v. Dhanpat 
Mal Dewan Chand. 

42 I. C. 221 : 164 P. W. R. 1917. 

-S. 116—Interlocutory order—Revision. 

A ^ A . » 


of causes of action— Revision—Interference. 

The High Court will in the exercise of its re- 
visional jurisdiction interfere when the lower 
court has wrongly held a suit as bad for mis¬ 
joinder of causes of action and directed him to 
elect which cause of action he would pro:eed 
with in the suit. 5 L. W. 207 ; 6 L W. 9 ; 42 M.- 
L J. 97 foil. (Oldfield and Vekaia*:ubba Rao. 

JJ.) ARUNACHELLAM CHETTIAR V. ARUNACHEL- 

lam Chettiar. 43 U. I. J. 218 ; 16 1. W. 176; 

(1922) M. W. N. 453 : 69 I- C. 966 : 

1922 Had. 436, 

S. 116—Interlocutory order—Revision 

* S 


The Ch’ef Court will interfere in revision with 
interlocutory orders only in exceptional cases, 
e.g., where the order is so unjust as to cause irre¬ 
parable harm to the applicant. (Broadway,].) 
iMDAD An SH\H V. SAYAD ALI. 

40 I. C. 65 : 26 P. R, 1917. 
■S. 115— Interlocutory order — Final 


decree of lower Court — Appealable. 

In general no revision 1 es to the Chief Court 
from an interlocutory order, where the final 
decree to be passed by the Lower Court would be 
appealable. (Reid, C. J.) Nawab Khan v. 
Mehr Bano. 

36 I. C. 67 : 76 P. L. R. 1916. 
S. Wb—lnterlocutory order — Revision. 


Interlocutory orders should not be interfered 
with, on revision as a matter of course. (Broad 
ivay, J ) Gulab Chand v. Sher Singh, 

149 P W. R. 1916 : 35 I. C. 608 : 

8 P. L R. 1917. 

S. lib’-^lntcrlocutory Order—No inter- 

ferencet 

In the absence of exceptional circumstances, 
the Chief Court will not interfcie with the inter¬ 
locutory ordjrs passed by the Subordinate Courts, 


Intel ferenoe when justified—Posting of case for 
argument on preliminary issues. 

It is impossible to say that in no case whatever 
will the High Court interfere with an interlocu¬ 
tory order of the lower court. But interference 
must be exercised with great diligence, the 
general rule being against such interference. 
Interference will be justified if the order sought 
to be revised is in fact preverse or irreparable 
injury will be caused unless the revision is 

allowed. 9 M. 256 ; 15 M. L. T. 339 : 5 L. W. 
207 : 12 C. L. J 505 : 12 C. L. J. 519 : 12 C. L. J. 
525 : 39 M 195 F. B. Ret. Where the lower 
court posted a case for final hearing on prelina^ 
nary issues of law, settled long before, High 
Court refused to interfere as the party had a 
lemedy by appeal in case of injury or inconve¬ 
nience. [Odgers, J.) Kamakrishna Pillai v. 
Krishnaswami Pillai. 15 L W. 667 : 

(1922) M. W. IL 621 : 68 I. C. 167 S 

1922 Mad^ 321. 

--S 115— Interlocutory order — Misjoinder 

of parties and causes of action — Interference. 

The powers of the High Court in revision could 
be exercised in cases where the lower court held 
that a suit is bad for misjoinder of parties, non¬ 
joinder of paities and misjoind r of parties, and 
causes ot action. The use of the revisional 
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powers would be justified whore the lower court 
has decided that the suit is not bad for misjoinder 
of parties and causes of action. 42 M, L, J. 43 ; 
29 iM. L. J. 53 ; 10 L. W. 662: 6 L. W. 9 ; 5 L.W. 
207 foil. [Venkatasubbu /.) Velappa 

Nadar v, Ciiidambara Nadar. 

43 M. L. J. 277 : 1922 Mad. 174 : 
1922 M. W. N. 316 : 70 I C. 684 : 

16 L. W. 186. 

--S, 115 —Interlocutory order—Decision 

on proHf7iinary issue* 

Whether the High Court can interfere with a 
Lower Court’s ruling on a preliminary issue, in 
respect of maintainability of the suit is not yet 
settled. (SesHagin lycr^ J,\ Kadirvelu Chetty 
V. Nanjundaiyar. 35 I. 0. 88 : 3 L. W. 512. 

-S. Interlocutory order—Interference 

by High Court. 

The High Court will not interfere with an 

interlocutory order which can be attacked in an 

appeal aeainst the decree in the suit. 22 I, C. 279, 

(1914) M. W. N. 95 foil. (Sadasiva Aiyar, /.) A. 

Garble Ramayi Ammal. 

24 I. C. 781 : 1 L. W. 232. 

-S. lib—Interlocutory order where appeal 

lies — Revision, 

Where an appeal lies against an interlocutory 

order High Court will not interfere under S. Il5 

unless the lower court has exercised jurisdiction 

improperly or refused to exercise it. (Speftcer, J.) 

Sambasiva Aiyar V. Ganapathy Aiyar. 

23 I C. 564. 


—-S, lib— Interlocutory order— Revision, 

The High Court can revise an interlocutory 
order under S. 15 of the Charter Act, if not under 
S. 115. (Ahdur Rahim* /.) Mankolam Vasu* 

DEVAN V, Mankolam Sankaran. 

22 M. L, J. 60 : (1912) M. W. N. 546 : 
i2 I. C. 719 : 10 M. L. T. 451. 


_S, lib—Interlooiilory Orders—Case 

decided,'’ ^ ... it 

Quaere :—W^heiher S. 1 lo applies to interlo' 

cutory orders. {Abdur Rahim and Ayliitgy JJ.) 

Nagaraja PILLAI Vaithinatha Iyer. 

9 M. L. T. 273 : 21 M. L J. 484 ; 
9 I. C. 673 : (1911) 3 M. W. N. 369. 



Order. 

—-S. 115— Interlocutory order — Revision, 

Where a Subordinate Judge allowed a plaintiff 
to put in a replication conditional on the payment 
of a certain amount of costs and where the ag¬ 
grieved paity applied to the High Court in revi¬ 
sion, Itvldy that no revision lay as no case had 
been decided so far. [Daniels, J. C,) Nakendra 
Bahadur Singh v. Peaky Lal. 

64 I. C. 211 : 24 0. C. 216. 

—- S. llb—lnteYlociitory order—Decision of 

issue as to jurisdiction 

No revision lies from an order deciding an 
issue as to jurisdiction against the defendant as 
such an order is an interlocutory order, (Kan- 
haiya Lai, /. C. and Lyle, A. J. C.) Shyam 
Sunder v, Sheoamber Ban 

64 I, C. 92 : 24 0. C. 231. 

-S. 115— Interlocutory order — Revision. 

Where a case is still pending, interlocutory 
orders passed during the course of hearing can¬ 
not be made the subject of revision, unless those 
orders have the effect of determining the case, so 
far as the party appl>ing for revision is concern¬ 
ed, 0 / concluding the claim otherwise in a man¬ 
ner not open to appeal. (Stuart and Kanhaiya 
Lai, A. J, Cs.) Brij Indka Bahadur Singh v. 
Deputy Commissioner of Kheri. 

47 1. C. 676 : 5 0. L. J. 430. 

-S. lib—Interlocutory orders — Revision. 

An order issuing a warrant of attachment 
against the properties of witness is not open to 
revision under S. 115. [Lindsay, J. 0* and 
Kanhaiya Lai. A. J. C.) Kaniz Fatima v, Mian 
Baksh. 42 I. C. 42 : 4 0. L. J. 450. 

-S. IXb— Inlerlocutory order—Refusal to 

frame issue—Revision — Interference — Govern¬ 
ment of India Act, S. 107. 

As a general rule, except upon pfeof of irre¬ 
parable injury the High Court will not interfere 
in revision under S. 115 of the Code of Civil Pro¬ 
cedure, when there is another remedy open to the 
applicant. Interlocutory orders are not exemp¬ 
ted. Where the Court b^low refused to raise an 
issue clearly arising from the pleading of the 
party, without assigning any leason whatever, ihe 
High Couit interfered under S. 107 of the Govern¬ 
ment of India Act. (Mullick and Ross, JJ.) Sheo 
Prasad Singh v. Shukhu Mahto. 

4 Pat. L. T. 401 : 72 I. C. 148 : 1923 P. 618. 


_S. 115— Interlocutory order—Decision as 

0 Court fee—Error of law— Revision. 

A decision of a subordinate Court determining 
he amount of Court fees payable by plaintiff is 
lot open to interference in revision inasmuch as 
10 case has been decided by the Court below. 43 
i, 664 foil, A mere error of law though a gruund 
or second appeal does not justify revision. 

Pndeaux* A. J, C.) GoviNd v. Gaji. 

65 I. C. 327 : 1922 Nag. 128. 

__S. ll^-^Interlocntory order—Revision, 

The High Court will interfere with an inier- 
ocatory order if it goes to the root of the case 
md allows the continuance of a litigation which 
he Lower Court had no jurisdiction to allow to 
sontinue. [Batten, A, J. C.) Amolaksao v 
SOYINURAO. 42 1. c. 34.15 N. L, E. 21 


-S 115— Interlocutory order — Appeal — 

Revision—Interference when justified. 

Where there is a right ol appeal from the 
decree that might be passed in the s jit. the High 
Court will not interfere in revision wi h the judg- 
I ment on an interlocutory order passed by the 
Court below. [Miller^ C, J, and Foster, J.\ Hari* 
HAu Prasad Singh v. Kesho Prasad Singh. 

71 I. C. 911. 

--S. \lb—Interlocutory order— Direction 

as to the mode of taking accounts—Interference 
in revision—Government of India Act, 
i The High Court will not interfere under S. 115, 
I C. P Code or S. 107 of the Govt, of India Act 
' with an interlccutory order unless it is shown to 
* be so improper that unless it was varied or ro* 
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versed immediately irreparable loss will result to 
the parties. The High Court refused to interfere 
with an order of the lower court giving directions 
as to the mode of taking accounts in a pending 
suit. [Milley, C. J. and Mullick, J.) Rai Bahadur 
Harihar Prasad Singh v. Maharajah Kesho 
Prasad Singh. 3 Pat. I. T 638 : 1922 P. 598. 

-S. 115 —Interlocutory orders — Interfer¬ 


ence in revision. 

Where the record of a case has been sent for 
by the High Court, it would not be exercising a 
wise discretion to refuse to interfere on the mere 
ground that the order is an interlocutory one. ■ 
Where considerable delay had already occurred 
and was likely to occur if a remand was ordered, 
the High Court disposed of the question in revi¬ 
sion. [Chapman and Atkinson. JJ.) NaURATAN 
Lal V. WiLFORD Joseph Stephenson. 

(1922) Pat. 79 : 1^22 P. 359. 

S. Interlocutory order—Trial of , 


case 'piecemeal—Procedure defective. 

The High Court will interfere with an interlo¬ 
cutory order directing the trial cf certain issues 
in a case before trying others, as the trial of a 
case piecemeal is a serious evil to the patties or 
might involve heavy costs in Second Appeal or 
any other hearing. (Das and Adami, JJ.) Satya 
Niranjan Chakravarti V. Dawarkanath. 

60 I. C. 528 : 2 Pat. L. X- 154. 

S. lib—Interlocutory order—High Court, 


C. P. CODE (V OF 1908), S. 115—Jurisdiction. 

-Ss. 115 and 10b—Interlocutory order — 

Appealable case. 

An interlocutory order passed by a lower court 
in an appealable case, cannot be revised ;.but 
under S. l05 the order may be made a ground of 
objection in the appeal against the decree, 
[Maung Kin, J.) Ma Kyi v. Maung Pan U. 

41 I.C. 942. 

-—S. llb—lutcflocutory Order—Refusal 

to frame additional issue. 

Even il the High Court can deal in revision 
with an interlocutory order in a suit, the exercise 
of the power is discretionary and will not be ex¬ 
ercised unless substantial injury might be caused 
to I he applicant if he is made to wait tor the ulti¬ 
mate appeal from the decree. An order declin¬ 
ing to frame an additional issue will not be inter¬ 
fered with. (Twomey, J.) V.V.M. Chetty Firm v, 
Arunachallum Chetty. 29 I.C. 876 : 

8 L.B.R. 77. 

--S 115— Interlocutory order — Interoga- 

tories—Disallowance of. 

A party adversely affected by the disallowance 

of interrogatories has a right to appeal from the 
original decree ; and hence he cannot prefer an 
appeal from an order disallowing interrogatories 
which is not a decree, nor can he apply for revi¬ 
sion. [Kincaid, J,C. and Raymond, AJ C.) Firm 
OF Yusufally Alibhoy Karumji V. Firm of 

Haji Mohomed Haji Abdulla 

58 I.C. 721 :14 S.I.R. 28. 


power of, to interfere. 

The High Court will not interfere under S. 115 
with an interlocutory order when another remedy 
is open to the applicant and no irreparable harm ^ 
will be suffered by the interlocutory order, 
[Coutts and Adami, JJ ] Lachinbati v. Nandi- 
KUMAR, 5 Pat. L. J. 400: 561. C. 649 : 

1 Pat. L. T. 268 : (1921) Pat. 166. 

S. 11b—Interlocutory order—Appoint- 


ment of guardian ad liiGm—Revision. 

The appointment ol a guardian ad litem is a 
matter of procedure and an error therein is not 
ordinarily revisable. [Mullick and Thornhill, JJ.) 
Mohamed Abdus Salam v. M. Kamalmukhi. 

46 I, C. 316 : 5 Pat. L. W. 92. 

-S. 115 and 0. 26, B. 2-Interlocutory 


order—Interference in revision—Examination of 
witnesses. 

The High Court has power to interfere in revi¬ 
sion with interlocutory orders not directly appeal- 
able so as to avoid irreparable damage or gross 
injustice. The High Court will not interfere with 
the discretion of the lower Court not perversely 
exercised. A dismissal of an applicaiion to exa¬ 
mine witnesses on commission without consider¬ 
ing whether their evidence would be relevant or 
not is open to revision. (Robinson, C.J.and 
ileald. J.) S. R. M. M. Chetty v. P L. N. N. 
N.vr.vyanan Chetty. 641. C. 821 : 

11 L. B. £. 65. 

S. 11b—Interlocutory order—Revision. 

• ^ ^ ^ •J J* . n _• 


Jurisdiction. 

-S. 11b—Jurisdiction— Wrong exercise of 

—Evidence of title under 0, 33, R, 6, 

The Court is not entitled to take evidence from 
the parties upon the question of the plaintiff’s 
title before coming to the conclusion whether it 
would grant or refuse the application under'rules 
5 and 6 of O. 33. If it takes evidence on the 
question of tide it exercises a jurisdiction not 
vested in it by law within S. Il5* [Banerji ond 
Gokal Prasad, JJ.) Mt ShaURAN Bibi v. Abdus 
Samad. 45 All 548: 73 I. C. 538 : 

21 A.L.J. 441 : L. R. 4 A. 252 : 1923 A. 677. 

S. 115 and 0. 21, R, 89— Jurisdiction 


Interlocutory orders will not be interfered with 
in revision unless for the most cogent reasons 
and in order to prevent otherwise irremediable 
injuries. 29 I.C. 876 foil. (Parlett,J^ Maung 
^QATA iK V. Maung Sein Bu. 43 I. C. 684. 


Execution sale—Application to set aside—Sale of 
property by judgment-debtor — Locus standi to 
apply. 

After an execution sale of the properties of a 
judgment-debtor he sold them to a third per¬ 
son and deposited the execution sale price with 5 
per cent, in addition as required by O 21, R* 89, 
C.P. Code. On a question arising as to whether 
the sale should be set aside the first Court held 
that it should be set aside and the Appellate 
Court held the contrary. On revision to the 
High Court, held, that the Couttbad jurisdiction 
to decide the que^^tion as it did, and that no re¬ 
vision lay. 40 M, 793 ; 43 A. 334 ; referred to 
44 M. 554 ; 4 Pat L J. 340 dissented. (Banerji, 
PiggoLt and Walsh, JJ.) Yad Ram v. Sundar 
Singh. 21 A. L. J. 313 : 

45 A, 425 : L.R 4 A. 402 : 

74 I. C. 778 : 1923 A. 392. (F.B) 

-S, 115 —Jurisdiction—Revision against 


decision of Kumaun High Court. 
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The High Court of Kuniaun is not a Court 
subordinate to the Allahabad High Court for 
purposes of revisional jurisdiction. J.) 

Sadar Singh Kondari v, Amar Singh Kondari 
45 A. 383 : 71 Ir C, 991 (3/: 1923 A. 291 (2). 

———Ss. 116 and 161 — Jurisdiction — General 
order of remand. 

A general order of remand by an Appellate 
Court which misunderstands its own duties and 
in substance declines jurisdiction is liable to be 
revised by the High Court, {Walsh and Walla- 
ch, //.) Chhajju Mal V. Pyare Lal. 

63 I. C. 8?^8. 

-8, Jurisdiction—Rejusal to enter¬ 
tain—Review appUaation. 

An appeal filed subsequent to the presenting of 
an application for review, does not bar the juris¬ 
diction of the Trial Court to entertain the appli¬ 
cation for review. The refusal by a. Court having 
jurisdiction, toentertaio an application for review 
amounts to a refusal to exercise jurisdiction and 
the order is open to interference by High Court 
in revision. {Figgottand Walsh, JJ.) Ram Pra¬ 
sad V, Asa Ram. 43 All. 288 : 61 I.C. 334 : 

19 A.L.J. 24. 

-S. llh—Jurisdiction, proper exercise of. 

Where the Lower Court exercises jurisdiction in 
a proper manner,the High Court will not interfere, 
(Piggott and Walsh, 77.) Ratan Lal v. Hami- 
dullah Kkan. 19 A.L.J. 47 : 2 U.^.L.R.(A). 493 : 

60 I.C 899 : L.E. 2 A. 5. 

--S. 116— Jurisdiction — Assumption of — 

Suit cognizable by Revenue Court — Civil Court 
taking cognizance. 

The High Court can interfere in revision 
when a Civil Court has wrongly entertained a suit 
cognizable by a Revenue Court. {Knox, 7.) Taja- 
MMAL Hussain v. Ali Bahadur Khan. 

66 I, C. 946 ; 23 0. C. 281. 

-8. Mb'—Jurisdiction, 

Where a lower Court refused to set aside a 
sale on the ground that the decretal amount was 
not paid by the judgment-debtor and the appel¬ 
late court reverses the order, Held it has jurisdic¬ 
tion also to set aside the sale. {Banerji J.) Gaj- 
adhar Das v. Ram Sumiran Dube. 

52 1 C. 161 : 17 A,L.3. 991. 

-S. 11b—Jurisdiction, want of —Plea to 

be substantiated by evidence. 

It is the duty of a person who applies for revi¬ 
sion, relying upon want of jurisdiction, to pro¬ 
vide himself first with the materials proving the 
allegation which he relies on and to lay then be¬ 
fore the Court, either by affidavit if they consist of 
statements which do not prove themselves, or by 
production of the record if they consist of state¬ 
ments, proved by the record. (Pggott and Walsh, 

77.) Lala Darbari Lal v. Roshan Lal, 

62 I. C. 32 : 

1 U.P.L.B. (H.C.) 18 

--S. 116— Jurisdiction—Evidenoe may be 

$»amined. 

Where an objection to the place of suing is 
Overruled and embodied in a formal order the 


C. P. CODE (V OP 1908), S. 116—Jurisdiction. 

High Court has power to revise the order- 
Where a Subordinate Court is alleged to have 
assumed jurisdiction which it did not possess the 
High Court in revision may look into evidence- 
26 I. C. 276 and 40 A. 674, Ref. (Rafiqiie and 
Walsh, 77.) Bhakgava Co. v. Jagannath Bha- 
GWAN DAS. 41 All. 602 : 17 A.L.J, 718 ; 

51 I.C. 331 : 1 U.P.L.R.fH.C.) 120. 

-S, 115— Jurisdiction—Question of law or 

fact—1 nterferenoe. 

The refusal of a Court to entertain an appli¬ 
cation under O. 21, R. 89, C. P. Code properly 
presented amounts to a refusal to exercise juris¬ 
diction. When a question of jurisdiction is invol¬ 
ved the High Court is competent to revise a con • 
elusion of law or fact which bears on a question 
of jurisdiction. 40. Mad. 793, expl. {Ryves, /.) 
BeHari LALt;, Baldeo Narain. 

40 All, 674 : 48 I.C. 14 : 16 A.L.J. 717. 

-S. 115— Jurisdiction-Declining of — Refu¬ 
sal to try. 

Where a judge refused to try the issues raised 
before him, he has declined to exercise a jurisdic¬ 
tion vested in him by law and the High Court 
can interfere. [Piggott and Walsh, 77.) Dalip 
Singh v. Nawal. 39 A. 297 : 

38 I. C. 335 :18 Cr L.J. 303 : 16 A.L.J. 161. 

- -S. 115 BUdO. 23, E. 1—Jurisdiction — 

Failure to exercise—Omission to consider costs — 
Withdrawal of suit by plaintiff. 

Wheiea suit was withdrawn by the plaintiff 
without the Court's considering the terms of with¬ 
drawal especially as to costs, it was held that the 
omission to consider the question of costs which 
resulted in injustice to defendant is a failure to 
exercise the jurisdiction vested in Ihe Court. 
{Holms, S. M. and Campbell. J. M.) Hori v- Tha- 
kurji Maharaj. 31 I C. 617 : 13 A L. J. 10 (Eev)^ 

•-—S. 115— Jurisdiction —Assumption of — 

District Munsiff exercising Small Cause jurisdic¬ 
tion when not invested with such powers — 
Revision, 

A District Munsiff exercising the powers of a 
Small Cause Judge when not invested with such 
powers exercises a jurisdiction with which he was 
not invested and the irregularity is such as to 
warrant the interference of the High Court under 
S. 115. (Knox, 7 ) Shah Behari Lal v Kali. 

22 1. C, 909; 12 A. L. J. 109. 

—--S. 116— Jurisdiction —Failure to exercise 

—Declining to hear appeal. 

In a suit under S. 95 of the Agra Tenancy Act, 
the defendant pleaded that he was a proprietor 
and the claim was partially decreed by Assistant 
Collector. The District Judge on appeal remanded 
the case for determining questions about rent. 
The first court dismissed the suit on the ground 
that it had then no jurisdiction to tiy it. The Dt. 
Judge did not also allow the appeal against it. It 
was held that the Dt. Judge could hear the 
appeal and his refusal was a failure to exercise 
jurisdiction vested in him by law and that the 
first court had no power after remand to decide 
that the suit did not lie. {Knox and Piggott, JJ,) 
Ramcharan Lal v. Muhammad Shafi. 

121. C, 107 : 8 A. L. J. 894. 
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_S. Ii5 — Jurisdiction —Want of — Dis¬ 
charge of surety—Premature order. 

Under S. 115 the High Court has power lo 
interfere with a premature order of the Lower 
Court in discharging a surety either on the ground 
that the Lower Court had committed a material 
irregularity or that there was a total want of 
jurisdiction. (Scott. C.J. and Heaton, J.) Chan- 
dulai. V, Jeshanabhai Chotalal. 41 Bom. 402 : 

39 L C. 88 : 19 Bom. L. R. 112. 


-S. 115— Jurisdiction—Failure to exercise 


— Interference. 

Failure to exercise jurisdiction vested by the 
Calcutta Rent Act, can be interfered with under 
S. 115, C , P. Code. [Gnaves and Ghose. JJ.) 
Basanta Charan SiNHA V. Rajani Mohan Chat- 
TKR TI. 26 C. W, N. 711 : 49 Cal. 928 : 1922 C. 514. 

S. Mb— Jurisdiction — Execution sale 


—Deposit by person not entitled, allowed. 

Where the Court of execution allowed a rever¬ 
sioner to make a deposit he was not entitled to 
make, it exercised a jurisdiction not vested in it by 
law or was acting in the exercise of its jurisdic¬ 
tion illegally or with material irregularity within 
the meaning of S. 115 of the Civil Procedure 
Code. (Sanderson, C. J. and Chotzner, J.) 
Mohendra Nath N^nda v. Baidya Nath 
Tripathi. 26 C. W. N 167 : 70 I. C. 127 : 

1922 Cal. 95. 


S. 115 and 0. 21.'R. 8d~Jurisdiction 


C. P. CODE tv OF 1908), S. 115—Jurisdiction. 

8. Mb— Jurisdiction—High Court’s inter- 

fercnce. o .-.r- 

The High Court’s interference under b. 115 C. 

P. C, is confined only to questions of jurisdiction. 

ISharfuddin and Roe, JJ ) Ganga Prasad v. 

NanoU Ram 20 C. W. N. 1080 : 1 Pat. L. J. 465 : 

37 I. C. 129 : 3 Pat, L. W. 55, 

_S. 115— Jurisdiction—Failure to exercise 

— Admission of evidence. 

Ordinarily the question of admission of evidence 
is a question of law only. But when a document 
has some legal effect on the decision, its exclusion 
can be treated as a refusal to exercise jurisdiction. 
(Holmwood and Chapman, JJ.) Phan Hari Guha 

V, Chandra Kumar Guha. 26 I. C. 204. 

-S. lib—Jurisdiction—Meaning of. 

(Per Woodroffee, J.) * Jurisdiction” in S. 115 of 

C. P. C. means a jurisdiction local, pecuniary, 

personal or with reference to the subject-nialter 

of the suit. (Jenkins, C. J. and Woodroffe, J.) 

Shew Prosad v. Ramchunder. 

23 I. C. 977 : 41 Cal. 323. 

■S. 116 and 0. 47, R- *1—Jurisdiction- 

Review—Insnflicient stamp. 

A court has jurisdiction to hear an application 
for review though insufficiently stamped and the 

High Court will not interfere on that ground. 
(Carndnff and Richardson, JJ.) Surendra Nath 
V. SiTANATH Das. 211. C. 943 (Cal.) 


Wrong exercise of. 

The High Court has jurisdiction to interfere 
with the wrong exercise by the courts below of 
powers vested in them under O. 21, Rr. 89 to 92 
dealing with confirmation on setting aside of auc¬ 
tion sale. The court has no jurisdiction to con¬ 
firm the sale when the judgment debtors had 
complied with all the provisions of law and de¬ 
posited the necessary amount within the time 
prescribed for that purpose. (Suhrawardy and 
Ghose, JJ.) Santosh Bala Debi v. Ramchandra 
Ghati. 67 L c. 286. 

-— S. lib—Jurisdiction—Absence of. 

Pioceedings under O. 41, R. 23 instead 
of under 0.41,R. 25 does not create a point 
of jurisdiction as to justify interference. (iVeu;- 
bould, J.) Atulchandra v. Kobad Ali. 

64 I. C. 436. 


-S, 115— Jurisdiction—Finding of facf 

without evidence. 

A Court cannot come to a finding of fact with¬ 
out taking evidence especially where there is no 
affidavit on the record and the parties have not 
come to any agreement on the subject. (Panlon, 
J.) JABAN Saha v. SebakMondai-, 64 I. C. 85. 


_S. 11b—Jurisdiction—Failure to exercise 

— Appeal—Omission to deal on merits. 

The omission of an Appellate Court to deal with 
an appeal before it on the merits is a failure to 
exercise jurisdiction vested in it by law. (Chiity 
and 2'eunon,JJ.) Kartik Chandra Ojha v. GoRA 
Chand Mahta. 40 Ca). 618 : 20 I. C, 420 : 

17 C. L. J. 693. 


S \lb—Jurisdiction—Failure to e.xeroise 
— Limitation—Omission to decide. 

When the court below did not decide t he ques¬ 
tion of limitation raised before it the matter comes 
within the purview of S 115 of C. P. C. (Holftt^ 
wood and Chapman, JJ.) Jagabandhu Biswas v. 
Srinath Chatterjee. 18 I. C. 898. 

S. 11b—Jurisdiction—Failure to exercise 
— Limitation — Revision. 

If a court decrees a suit or allows an appli¬ 
cation, which was in fact time barred without 
even considering whether it was so or not the 
court fails to exercise jurisdiction vested in it by 
law. [CarndufJ and Chapman, JJ.) PaNGHU 
Manual v. Isaf. 181. C. 391 : 17 C. W. N. 667 


-S. 115— Jurisdiction—Appeal erroneously 

entertained. 

Where an appeal does not lie the High Court 
has power under S. 115, to set aside the order 
of the Appellate Courts the remedy being by way 
of revision. (Bcachcroft, J.) Jogai Didhur 
Fakir v. Barada Kanta Bose. 

55 X. C. 668. 


-S, 116— Jurisdiction — Absence of, in 

lower appellate Court— Revision, 

“Where the Munsiff tried two rent suits of less 
than Rs. 50 and decreed them and the Subor- 
dina'.e Judge affirmed the decrees in one appeal, 
the High Court has power to interfere in revision 
to decide if the Subordinate Judge had jurisdiction 
to try the appeal and that too in one petition 
(Stephen and Richardson, JJ) Sarat ChaNDRA 
Biswas v. Ashraf Ali. 15 I, C. 669. 
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— ' S. 116— JnrisdicHon—Refusal to exercise 

—Court nttsinierpreting S. 73 of the C, P. C. and 
consequently refusing help* 

The High Court will allow a revision if the L. 
C. has refused to exercise the jurisdiction vested 
in it. by law even if such refusal arises from a 
misapprehension of the true effect of statutory 
provisions on the subject. {Mookerjee and Cas- 
persz, J7.) Maharaja of Burdwan v, Apurba 

Krishna Roy, 14 c L. j. 60 : 10 I. c, 527 ; 

15 C. W. N. 872. 

-S. 115 — Jurisdiction-Question of—To try 

suit—Revision 

Ordinarily interference in revision is inadvisa¬ 
ble in cases of decisions as to jurisdiction and 
should only be made in exceptional cases to 
remedy injustice. (Motisagar, J.) The firm 
S iTARAM V . The firm Banarasi das. 

1923 Lah. 565. 


C. P. CODE (V OF 1908), S. 116— JuriadictiOD. 

-S 115 — Jurisdiction —Lower appellate 

court hearing incompetent appeal. 

In revision the Chief Court held that the appeal 
lay to the Divisional Court and set aside the order 
of the Dt. Judge as passed without jurisdiction and 
directed the memorandum of appeal to be returned 
to the proper Court. (Scott Smithy J.) Mt. Hiran 
Devi v. Jevvanmal. 78 P. L, R. 1916. 

•-S. 115—/ urisdiefion — Failure to enters 

tain plea of illegaliiy suo motu. 

A court is said to have failed to exercise a juris¬ 
diction so vested where a court fails to entertain 
a plea of illegality suo moiUy i.e., that a certain 
contract is opposed to public policy, and even re¬ 
fuses to allow the defendant to raise it, (PhillipSy 
J.) Kandasami Goundan V. Narayanaswami 
Goundax, 

(1923) M W. N. 566 : 76 I. C. 306 : 

45 M. L. J. 551: 1924 Had. 159. 


- S. 116— Jurisdiction—Suit dismissed for 

want of — Remand by first appellate Court—Revi 
sion» 

Where a suit was dismissed by the Court hold¬ 
ing that it had no jurisdiction and the lower ap¬ 
pellate court remanded the casa to the trial court 
for taking action under O. 7, R. 10— Heldy a re¬ 
vision lay from the order of remand. (Broadway^ 
J.) Dwarka Das v. Rahim Bakhsh. 

73 I. C. 755 : 1923 Lah. 524. 

-S. llb—Jufisdiciion — Erroneous deci¬ 
sion of lower appellate Court as to jurisdiction of 
trial Court, 

The High Court has jurisdiction to interfere 
under Section 115 (c) when a lower appellate 
Court erroneously decides in the exercise of ils 
admitted jurisdiction as an appellate court that 
the court of first instance has or has not jurisdic¬ 
tion to entertain a suit. In any case the High Court 
can take up under section 115(5) both orders of the 
court below read together on the question whe¬ 
ther the first court has failed to exercise a juris¬ 
diction vested in it. (Campbell, J.) Dalipa v» 
Barket Ali. 76 I. C, 1010 : 1923 Lah. 412, 


- S, 115— Jurisdiction— Declining of — Dis¬ 
missal of execution petition as not sustainable. 

Where the lower appellate Court erroneously 
holds that the District Munsif bad no jurisdiction 
to execute a decree and dismisses the execution 
petition as having been referred to a Court not 
having Jurisdiction, the lower appellate Court must 
be held to have declined to exercise a jurisdiction 
within the meaning of S. 115, C. P. Code, (Old¬ 
field and Venkaiasubba RaOy JJ.) Muthukaruppa 
Chetty V. PAIYA Kavundan. 18 L. W. 17 : 

45 M. L. J. 210 : 1923 M. W- N. 406 : 

73 I. C. 956 : 1924 Mad, 32. 

-S. 1X5- Jurisdiction—Failure to exercise 

— Limitation—Decision on. 

Where by reasom of an erroneous decision on a 
question of limitation, a court does not entertain 
a proceeding, it is a failure to exercise a jurisdic¬ 
tion vested in the Civil Court and the High Court 
can entertain a revision under S. 115, C. P. Code. 
44 M. 554 foil. (Spencer and Venkaiasubba Rao, 
JJ.) The British India Steam Navigation Co. 
V Shafafalley. 46 Mad. 938 : 44 M. L. J. 100 : 

17 L. W. 705 : 70 I. C. 888 : 1923 Mad. 486. 


-S. 115 and 0. 22, R. 2—Jurisdiction- 

Failure to exercise—Legal representative—Refu¬ 
sal to add, , - J X 

A court, rejecting an application by a widow to 

be brought on record as her husband's represent¬ 
ative in a suit on a contract with him refuses to 
exercise jurisdicton vested in it by law. (Marti- 
neauy J ) Laiq Ram v. Thola Singh. 

60 I. C. 884 : 47 P. L.R. 1919. 


S, 115 and 0. 21. R. 5 H—Jurisdiction 


V 


Assumption of—Interference in revision. 
i Where a Court entertains an objection under O. 
21, R. 58, of the C.P. Code, in execution of a mort- 
gage decree which objection cannot be raised 
owing to the fact that no attachment is necessary 
in execution of a mortgage decree, the Court as¬ 
sumes a jurisdiction not vested in it and the order 
of the Court is open to revision. [Leslie Jones, J ) 
Ratanlal V. Bala Prasad. 58 P. R 1918 ; 

23 P. W. R, 1918 : 441. C. 986 : 

118 P, D.R. 1018 . 








_s. lU—Jurisdiction—Erroneous decision 

on point of law — Revision. ... 

Where a Court assumes jurisdiction to pass an 

order for an erroneous view of the Jaw, in a mat¬ 
ter where it has infact no jurisdiction, it is a case 
for interference of the High Court under S. 115, 
C.P. Code. (Krishnan and Venkaiasubba Rao, JJ.) 

Ramaswami Gocndan V . 

Goundan 46 Mad. 686 : 44 M. L. J. 1 : 

GOUNDAN. ^ ^ ^ ^ ^ ^ , 

71 I. C. 1039 : 1923 Mad. 192. 


Ss. 115 and 10— Jurisdiction—Stay of 
Refusal by lower Court, 


t—Kerusat uy 

Vhere a subordinate Court j 

1 of a suit in contravention of S. 10, C.P. Code, 
surps a jurisdiction not vested in it by law 

L its order refusing to stay the suit, 

ocutory, is open to revision by the High Court. 

r W dist.' (Phillips, J.) 

XM V. NKXA.B.L AC„X ^ 


VOL. 1—97 
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__-S. 116— Jurisdiction—Declining of 

fusal to entertain application. _ ■ 

The order of a court wrongly refusing to enter¬ 
tain an application on the ground that it did not 
lie at all, is on account of the declining of 
diction, liable to be set aside. (Seshagtri Iyer, /,) 
Ramaswami Pillai 19. Badra Nayakah. 

38 H. L. J. 322 : 27 M. L. T. 99 : 11 L. W. 225: 

55 I. C. 267 : (1920) M. W. N. 270. 

S, llb-'Jurisdiction—Declining of-Suit 

by Receiver—Postponement of trial Refusal to 

exercise jurisdiction. 

A Receiver who was appointed to take charge 
of certain jewels in a pending suit applied to 
Court for an enquiry and for orders alleging that 
the jewels were in the possession of the respon¬ 
dent. The Court directed the Receiver to sue the 
respondent and on his suing postponed trial of 
suit pending disposal of the original suit. Held, 
that there was a clear refusal to exercise juris¬ 
diction and that the Court was bound to assist the 
Receiver in getting possession of the jewels. 
[Oldfield d^nd Bakewell, JJ.) Ramachandra 
A1YAR59. Vaithinathan Raju. 48 I. C. 139 : 

8 L. W. 436. 

S. 115— Jurisdiction—Failure to exetcise- 
Failure to deal with question of limitation aris¬ 
ing in the case is no material irregularity requir¬ 
ing interference in revision. 18 I. C. 392. Not. 
Fol. (Seshagiri Aiyar, J.) Duraisami Udayan 
V. Kadirsa KowTHhN. 32 I. C. 785 : 3 L. W. 176. 


Declining of 


-S: 115 —Jurisdiction - 

Lim, Act, Art. 158. 

A Dt. Munsif’s refusal to hear objections to 
an award as out of time when they were filed in 
time, is a refusal of jurisdiction which the lower 
court possessed and was bound to exercise and 
the High Court could interfere with such a deci¬ 
sion under S, 115. C P, C. (Coutts Trotter, /.) 
Ratnan V, Kolandai Ramaswami Chetty. 

31 I. C, 536 : 2 L. W. 1115. 


S. 115— Jurisdiction—Finding as to 


C. P. CODE (V OF 1908), S. 115—Jurisdiction. 

— —S. 116 0 41, R. Jurisdiction—FaiF 

ure to exercise — Revision. 

The refusal to exercise the power to pass a fur¬ 
ther decree under O, 41, R, 30, C, P. C. must 
proceed on judicial considerations. No memoran¬ 
dum of objection is necessary with reference to 
the rule and where the District judge failed to 
pass such an order vvithout even considering the 
evidence, he failed to exercise a jurisdiction vest¬ 
ed in him by law and a revision lay to the High 
Court. [Oldfield, J.) Imhichunni Nair v. 

Narayana Nambudri. 211. C. 767 ; 

(1913) M. W. N. 1024. 

-S. in'—Jurisdiction-Order returning 


Revision. 

When an appellate court finds or denies juris¬ 
diction for a suit in Civil Courts, revision under 
S. Il5 by the High Courtis proper, 24 M.L.J. 112 
foil. But no revision is possible when jurisdiction 
is based on a finding of fact, except when it is not 
based on any evidence whatever. The construc¬ 
tion of a portion of the documentary evidence or 
ignoring of important evidence in a case is no 
ground for revision. [Sadasiva Aiyar, J.) Karri 
Narasayya V. Thavvala Nageshwara Rao. 

311, C. 209. 


plaint without prayer. 

An order directing a plaint to be returned for 
amendment’ withoaf a prayer being without 
jurisdiction, is open to revision 'by the High 
Court, (Sankaran Nair, J.) Venkatachella 

Chetti V. Narayana Aiyar. 

24M. L. J. 456 : 19 I C. 672: 

(1913' M. W. N. 399. 


-—S. l\b'-']urisdiction~Erroneous deci¬ 
sion as to — Revision. — Evidence—Consideration 

of. 

By the Full Bench, An erroneous decision of 
the lower appellate court that the first court had 
or had not jurisdiction to entertain a suit, can be 
interfered with in revision. Per Sadasiva Iyer, 
dissenting. The words (acted illegally,) in S, 
115, C. P. C. mean giving a wilfully perverse 
decison and not a mere erroneous decision on a 
question of law. Per Wallis and Surdara Iyer 
JJ. The High Court is empowered under S, 115 
to keep subordinate courts within the bounds of 
their jurisdiction and to see that they do not ref¬ 
use to exercise it. The Court of first instance by 
wrongfully assuming jurisdiction owing to an 
error of law ads without jurisdiction. Similarly 
the appellate court remitting for trial of the 
Lower court cases over which the latter has no 
jurisdiction, acts without jurisdiction. (Wallis, 
Sundara Iyer and Sadasiva Iyer. JJ,) Nuppu- 
LURi Atchayya V. Sir Kanchumari Venkata- 
seetaramchanbra Rao. 

39 Mad. 195 : 13 M. L T. 60 : 

18 I. G. 555 : 24 M. L. J. 112. 


S. 116— Jurisdiction—Declining of — Re- 


-S. 116 and 0. 47, R. Jurisdiction 

—Want of—Review on improper grounds. 

An order of the Lower court granting review 
was set aside by the Appellate Court on grounds 
other than those mentioned in O. 47. R. 7, C. P. 
C, Tho High Court set aside the appellate order 
in revision, as being without jurisdiction, 41 C. 
746, foil, (Spencer and Seshagiri Iyer, JJ.) 
Srinivasa Aiyar v, Nataraja Iyer, 

28 I, C, 707 : 2 L. W. 366. 


viexu. 

The High Court can in revision interfere with 
the order of a Subordinate Court which refused 
to grant a review, where the Subjudge dismissed 
the suit for want of succession certificate when 
an application for succession certificate was pen¬ 
ding and the proceedings were protracted for no 
fault of plff. and where on obtaining the certifi¬ 
cate, the petitioner applied for review but it was 
refused. 26 A. 572, dis. (Abdur Rahim, /,) 
Peria Madi V. Fernandez. 

10 M. L. T. 283 : 12 1. 0. 172: 

(1911) 2 M, W, N. 252. 


S. 116— Jurisdiction—Declining of- 


Dismissal on ground of limitation. 

The High Court can interfere in revision 
under S. 116, C. P, C. where the lower court dis¬ 
missed a suitor petition as barred on the ground 
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C. P. CODE (V OF 1908). 8. 116—Jurisdiction. 

that that court failed to exercise a jurisdiction 
vested unt by law. (Phillips,].) Naraya 
Hegde V. Vetla Prabhu, 

10 M. L. T. 281 : (1911) 2 M. W. N. 239 : 

12 I. C. 76 : 21 M. L. J. 1030. 

_ Jurisdiction- ^Objection to — 

Trial of Small Cause Suit as a regular suit with' 
out objection^ 

High Court would not interfere in revision, in 
a suit cognizable by a Small Cause Court, but tri¬ 
ed by a District Munsiff and appeal suit heard by 
the district court without any objection. 21 C. 249 
25 A. 135, Relied on. 33 M. 323 ; 25 B, 417 dist. 
(Baker^ O./, C.) Kam Ruddin v. My. Indiani. 

19 N. L. B. 179 : 75 I. C. 769 : 1924 Nag. 17. 

—'S. 116— Jurisdiction—Declining of—No 
inquiry. 

When a lower court has not inquired into the 
question of limitation, but has wrongly held that 
it has no jurisdiction to go into the question, the 
High Court will interlere in revision. (Batten, 
A, J, C.) Habibullah V. Karani. 

191. C. 426 : 9N.L. R. 35. 

-Ss. 116 and 10— Jurisdiction—Declining 

of—Stay of a suit — Revision, 

An order under S. 10. staying a suit amounts to 
a decision that the court has no jurisdiction to 
try the suit. If wrongly used, it is a refusal to 
exercise jurisdiction and is open to revision 
under S. 115. (Stuart, J. C, and Daniels, A. J, C.) 

SiTAL Singh v. Sitha Baksh Singh. 

50 I.C, 212 ; 6 0. I. J. 96. 

-—— S. 116 — Jurisdiction—Declining to ex- 

ercist '-Limitation. 

A refusal to entertain an application on the 
ground ol limitation or a wrongful entertaining 
of aa application which is barred by limitation 
is a good ground foe interference in revision, the 
question ot limitation in each case being virtual¬ 
ly one of jurisdiction. (Lindsay and Rufique, 
A, J, Cs.) Debi Bakash Singh e, Habib Shah. 

141. C. 711. 

-S. 116 and 0 9, B. d—Jurisdiction—Want 

of—Dismissal of suit Setting aside without 
proof of allegations. 

The order of restoration by a court of a suit 
dismissed for default without proof of the alle¬ 
gations contained in an application for restoration 
is one made without jurisdiction and will beset 
aside in xevi^xon. (Lindsay and Rafique, A.J. Cs.) 
Habib Shah v. Debi Bax Singh. 14 1, C. 221. 


-S. 118. — Jurisdiction—Refusal to accept 

deposit. 

It is now the settled practice of the Patna High 
Court to treat a refusal to accept deposit tender¬ 
ed for the purpose of setting aside a sale as a 
refusal to exercise jurisdiction. (Mullick and 
Maopherson, //.) AULio Ali v. Abdul Hamid. 

2 Pat. 716 : 741. C. 102 : 1923 P. 490. 


•8. 116 and 0. 21, B. W—'Jurisdiction. 


When a date is appointed for the hearing of 
parties in order to ascertain valuation on sale 
proclamation, the court acts without jurisdiction 
in fixing valuation at an earlier date without hear- 
inf^the parties. (Coutts and Ross, JJ.) Sulakaj 
QABADUR V, Devi Bukhsh 3 P. L. X. 342 ; 

65 I, C. 860 : 1928 P. 102 (1). 



1 C. P. CODE (V OP 1908). S. 116-Jurisdiction. 

I S, 116 Jurisdiction — Failure to exercise 
Omission to decree claim admitted. 

Where the lower court dismissed the plaintiff’s 
suit for rent without considering whether he was 
entitled to a decree for the whole or a portion of 
the claim on the admission of the defendant, there 
is a failure to exercise jurisdiction with which the 
High Court will interfere in revision. (Miller, C. 
J. and Mullick, /,) Rajgiki Singh v. Jadunath 
Ray. 1922 Pat, 365 : 4 P. L. T. 39 : 1923 P. 41. 

--—S. lib—Jurisdiction— Order without— 

Revision — Interference. 

Under S. 115, C. P. Code, it is competent to the 
High Court to act in revision suo motuz^ it is 
bound to set aside orders of lower courts passed 
without jurisdiction. 4 M. 217 ; 32 C. 146 : 28 A. 
72 foil, (Jwala Prasad and Ross, JJ.) ChaUdary 
Ram Pd. Rai v. Mahesh Kant. 

3 P. I. T. 445: 65 I. C. 122: 1 P. 232: 1922 P, 626. 

-S. 115— Jurisdiction —Adjournment on 

payment of costs. 

A court granting an adjournment on condition 
costs are paid, and on failure to pay the same 
deciding the suit does not exceed its 

jurisdiction and the order is not open to revision. 
(Das and Maepherson, JJ.) Chotu Mian v Palto 
Gope. 1 Pat, L. E. 270. 

-S. 115 and 0. 34, R. 5 (2)— Jurisdiction — 

Failure to exercise — Application for decree 
absolute—Declining to entertain objections. 

Where in a mortgage suit, plff. applied for a 
decree absolute under O. 34, R. 5 (2), and deft 
filed objections which the court declined to enter¬ 
tain and passed a decree absolute. Held, that no 
revision lies to the High Court. (Das and Adami, 
JJ,) Kumar Ganganand Singh z/. Rai Pirthi 
Chand Bhadur. 6 Pat. L. J. 342. 

-S, 115— Jurisdiction — Assumption of— 

Appeal incompetent — Revision. 

The High Court has power to set aside the 
order of the Lower Appellate Court on the 
ground that no appeal lay to it at all, (Sultan 
Ahmed, J.\ Samhautta Singh v. Bhagwati 
Singh. 6 Pat. L. J. 97 : 85 I. C. 15: 1920 Pat. 121. 

■S. 116 and 0. 9, R. 13— Jurisdiction —Ex- 
parle decree -Setting aside — Rehearing. 

An Older of the Appellate Court directing the 
rehearing of a suit without any finding as to the 
sufficiency of the cause for the non-appearance of 
the defendant is illegal and without jurisdiction. 
Where a fudge passes an order on the assum¬ 
ption of certain facts and those facts are 
found to be wrong and non-existent, the order is 
clearly without jurisdiction, (Sultan Ahmed, J.) 

Ramesh Prashadv, Gulab Chaudhary. 

54 I. C. 965 : 1 Pat. L. X. 69. 

—S. 116— Jurisdiction — Declining of— 
Omission to consider plea. 

The failure of a District Judge to decide a plea 
amounts to a refusal to exercise a jurisdiction and 
his decision is liable to be set aside in revision. 
(Jwala Prasad, J.) Mathura Singh v. Ratan 
Barhi. 54 I. C. 662. 

-8.115, and 0. 9, Rr. 2 and 8— Jurisdiction 

—Want of—Order dismissing suit—Appearance 
of deft. — Revision, 
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0 9 Rr. 2 and 8, require certain conditi(^s to 
be satisfied in order to vest jurisdiction in a Court 
to pass an order thereunder. An order made by a 
Court, where these conditions are not fulfilled is 
open to revision by High Court under S. 1 5. 
IJwala Prasad and Foster, JJ.) Mussamat 

GoLAB KuER V , Musshummat Bibi Saira. 

5o I. C. 41. 

S. 115 and 0.31, Sd—Jurisdiction — 

Declining to exercise-Revision. 

Where a court declines to accept a deposit by 
the debtor under O, 21, R. 89, on the ground that 
he has sold bis interest to a third party,it declines 
to exercise its jurisdiction and the order may be 
set aside. (Mnllick and Jwala Prasad JJ.) 

Lachmi Narayan V, Kali Prosonno. 52 I.C. 344. 

•S. l\6 — Jnrtsdiciion. 


An erroneous decision on a question of law or 
fact after jurisdiction has been once legally 
assumed would not be a ground of interference 
under S. 115, C. P. C., but if the decision is the 
very basis and foundation of jurisdiction m its 
limited sense as distinguished from powers, it at 
once comes within the purview of the s^tion. 
{Mullick and Jwala Prasad, JJ.) Musst. Dhan- 

WANTl KUER V. SHEO SHANKAR L-AL. 

51 I. C. 873 : 4 P. L. J. 340. 


C. P. CODE (V OF 1908), S. 115—Leave to sue. 

interference in revision. (Duckworth, J ) iVl43NG 

Chit Hlmng v. N A R. M. Chetty. 

74 I, C 1020 : 1924 Bang, 104. 

_S. Wb—Jurisdiction— Want of, is a good 

ground for revision — Wrong decision not a 
ground for revision. 

On the mere ground th^t the decision .was wrong, 
a High Court certainly will not interfere but where 
the lawer court had no jurisdiction to enquire 
into the question,HighCourt has power to interfere 
in revision. [Carr, J.) Maung Tun v. Maung Po 
SHOK, 1 R. 265 : 76 I. C, 504 : 1923 R. 199. 

-S. 115 — Jurisdiction — Time barred 

Tfial of—Powers of High Court, , 

Where the lower court allows an application 
which is on its face time-barred ignoring S. 3 of 
the Limitation Act. the lower court acts without 

jurisdiction and the High Court has tbe right to-. 

interfere in revision and see that justice is ad¬ 
ministered according to the means which the law 
has provided and subject to the limitations im^ 
posed by that law or judicial authority. The fact 
that the deft, has not raised tbe plea of limitation, 
does not absolve the Court from looking into “ 
when it is patent in the plaint. [Maung Kin, /.) 
Kaliapuram Padiyachi V. C. V. A. R Chetty. t 
9 L. B. E 71: 39 I. C. 154 : 11 Bur L. T. 73. 


S. 115 and 0. 9, R, 3 and 0. 17. Rr. 2 and 


3 — Jurisdiction—Failure to exercise Dismissal 

of suit—No provision of law relied on. 

Where a Court dismisses a suit on plff s failure 

to amend the plaint without giving him an 

opportunity to continue the trial with the 

plaint as it was, it refuses to exercise 

jurisdiction and its order is open to revision. 

(Mullick and Jwala Prasad, JJ.) Naurang Ram 

Sahu V. Bhakhori Mandar. ^ t 

61 I. C.. 189 :4 Pat. L. J. 277. 

* 

S, 115— Jurisdiction—Want of—Parties 

F .. A B 


not contesting can apply for revision. 

Where the order of the lower court was 
purely arbitrary being based neither on a com¬ 
promise between the parties nor on a conside¬ 
ration of the evidence in the case, it is open to 
parties although they did not appear in the lower 
court to apply to the High Court to set aside an 
order made to their prejudice. (Roe and Coutts, 
JJ ) Ramanand Kurni V. Ram Nac.ina Pathak. 

' 491. C. 981. 


•8. lib—Jurisdiclion—Failure to e.vercise 


—Interference. ... j •£ .i. 

Where the right of appeal is barred, it the 

order of the Court below involves a question of 
jurisdiction, the High Court will interfere in revi¬ 
sion. An order returning a plaint is open to re¬ 
vision in cases where it is not appealable. (Afftin- 
son and Manuk, JJ.) Chandramani Koer v. Bas- 
DEO Narain Singh. 491. C. 443 ; 4 Pat. 1. J. 67. 

8 \ lb—Jurisdiction—Correcting decree— 

^ A 


Inclusion of mortgage item— Interference. 

Where through omission one of the mortgage 
items was omitted in the plaint and a decree in a 
mortgage suit and the court corrects the mistake 
under S. 152, C. P. C., there is no ground for 


-S. 115 and Sch. II. Para 16'- Jurisdiction 

^Defect in—Interference—Other remedy open. 

To justify interference by the High Court under 
S. 115. C. P, C., on the ground of want of juris¬ 
diction the facts ousting jurisdiction must be 
patent on the face of the record. The High-^ 
Court will be slow to interfere in revision unless 
the party applying to the Court has no other ■ 
remedy. 44 B. 595 foil. (Kennedy, J, (J. a>nd 
Raymond, A. J. C.) Emnabai v. Fakir Mahomeu. 

16 S. L. R. 166 : 66 I. C. 50 : 1922 S. 1. 

Leave to sue. 

-S 116— Leave to sue — Pauperism—Fail 

ure to consider—Question of title. 

In an application for leave to see in forma 
pauperis a court acts without jurisdiclion in going 
into the evidence elaborately and trying the ques¬ 
tion of title in order to see if he has a good cause 
of action, so also failure to take evidence on the 
question of pauperism amounts to not exercising 
a jurisdiction vested in it by law and the order 
can be interfered with in revision. (Banerji and 
Gokul Prasad, JJ.) Shauran Bibi v, Abdur 
Samad, 45 A, 648 : 21 A. L. J* 441! 

L. R. 4 A. 252 : 73 I C. 638 : 1923 All. 6771 

_S. lib—Leave to sue—Pauper application' 

—Order granting leave. 

No application in revis'on lies against an order- 
admitting an application for leave to sue in forrhd 
pauperis, [Pig^oti and Walsh, JJ.) Kandhaia 

Singh v. Mt. Kundan, 20 A. L. J. 47lj 

67 1. G. 641 : 1922 AIL 808. 

_S. 115 and 0.33, Fi.b—Leave to sue in 

forma pauperis— Rejection of application Revi~ 

Per Walsh, 7, (Piggott, J. contra) An order* 
rejecting an application for leave to sue tn forfna 
pauperis is not open to revision. 19. A, L. J. 558. 
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Rel. (Piggott and Walsh, JJ ) Mahadeo Sahai 
V, The Secretary of State for India. 

44 All. 248 : 20 A. L. J. 55 : 
65 I. C. 255 : 1922 AIL 1. 

" . "*S. 115 and 0. 33, R, 5— Leave to sue in¬ 

forma pauperis— Refusal to grant leave — Revi^ 
sion. 

Quaere -Whether an order dismissing an ap¬ 
plication for leave to sue in forma pauperis under 
O, 33, R. 5 is open to revision under S. 115, C. P. 
Code. (Chitty and IValmsley, JJ,) Baroda Dasi 
V, UpendraNATH Mandal. 52 I. C. 562. 

-S. 115 and 0. 33, R. 6— Leave to sue in¬ 
forma pauperis— Defective procedure — Revision. 

Where the primary court rejected an appli¬ 
cation for leave to sue as pauper and where there 
was a gross defect in procedure, the High Court 
went into the evidence and set aside the order. 
{Mookerjee and Beachoroft, JJ.) Sarojini Dasi v, 
Bhola Nath Das. 24 I. C. 792. 

—;- S. 116 and 0. 33, R. 5— Leave to sue as 

pauper—Dismissat of application — Revision. 

Where a Court dismisses an application for 
leave to sue as a pauper on the ground that the 
claim is unsustainable with regard to some pro¬ 
perties, the High Court can interlere under S.115 . 
C. P. Code. It the Court dismisses the application 
as there was no subsisting cause of action, the 
High Court will not interfere. (Sankaran Nair, 
J.) Mangalesheri Ilath Krishnan Nambudri 
V. Mangalesheri Illath Keswan Nambudri. 

16 I. C. 612 : (1912} M. W. N. 38. 

-S. 116 ^and 0. 33, R. Leave to sue as 

pauper—Order granting. 

An order granting leave to sue in forma pau¬ 
peris is not open to revision. The revisional 
power of the High Court can be invoked only 
when the case has been decided and there is no 
appeal. (Sianyon, A, J, C.) Sitai v. Tanai. 

10 I. C. 471 : 7 N. L R. 49, 

- S.116—Leave to sue in forma pauperis— 

Refusal—Interference in revision. 

Where the Court below retuses to grant leave 
to sue in forma pauperis, it is open to the High 
Court to interfere in revision. The order on an 
application for permission to sue in forma pau¬ 
peris is a case decided within the meaning of S. 
116 C.lP. Code. 12 O. C. 381 followed, 43 A. 564 ; 
44 A. 248 distinguished. [Ashworth, J. C.) Sheo 

NARAYAN LaL V, MT, MUNA2QA. 

9 0. L. J. 610 ; 74 I. C. 344 : 1923 Oudh 118. 


Liberal interpretation. 

——S. 116— Liberal interpretation, 

S. 115 being merely an empowering section 
granting jurisdiction regulated by the discretion 
of the High Courts, it ought to receive a liberal 
leather than a narrow interpretation, (Batchelor 
and Haywird^ JJ*) Bai Atrani v. Debiting 
Baku. 40 Bom. 86 : 33 I. C. 358: 

#1 17 Bom. L. R. 1097* 


< liJ' ' 


-- —s. ilb^Liberal construction—Powers of 

Sigh Court « lie 

The powers of the High Court under S. aid, c. 

mQode, should be liberally utilized, especially 


C. P. CODE (V OF 1908). S. 115—Material irre¬ 
gularity. 

when the applicant has no remedy, [Kennedy, J, 
C. and Madgaonkar, A, J. C.) Naraindas v. 
JASSOMAL. 65 I. C. 37 : 16 S. L, R. 136. 

Material irregularity. 

-S. 115— Material irregularity—Sanction 

to prosecute based on—Irrelevant evidence. 

Where the Court below grants sanction to 
prosecute on evidence which is legally inadmis¬ 
sible, it acts wiih material irregularity and the 
order is open to revision by the High Court in 
revision. [Rafique, J,) Feai^y Lal v. Emperor. 

21 A L. J. 399 ; L. R. 4 A. 92 (Cr.) . 

24 Cr L. J. 900 : 75 I. C. 148 : 1923 A. 601. 

-S. 115— Material irregularity — Setting 

aside order of abatement. 

An application to revise an order setting aside 
an order of abatement merely because the lower 
couit had no sufficient material before it, does 
not fall within S. 116. In such cases it cannot be 
said that the Court acted without jurisdiction, or 
failed to exercise jurisdiction or acted illegally or 
with material irregularity. (Tudball, /■) Bhupal 
Kurmi V. Peary Lal. 63 I. C. 230. 

-S, 115 —Material irregularity — Revers¬ 
ing order of reference 

If the Court reverses the order of reference 
after the submission of award and sets aside the 
award on the ground of some supposed defect in 
the order, it amounts to material irregularity and 
the High Court will interfere. [Piggott and 
Walsh, JJ.) Kanahiyalal v. Jagannath Prasad 
Havuman Prasad. 43 All. 305 : 

60 I. C 857 : 19 A. L. J. 33.. 

-S, 116— Material irregularity—Order on 

appeal—'Application rejected. 

Where on appeal against an order sanctioning 
prosecution of the appellant, an order * The ap¬ 
plication is rejected ’ is made, the order amounts 
to a refusal to consider the question and thus is a 
material irregularity within S. 115. (Gokul Prasad, 
J.) Abdul Aziz v. Bohru Tara Chand, 

22 Cr. L. J 304 : 60 1. C. 800 ; 

19 A. L. J. 291 

-S. 115— Material irregularity—Arbitrary 

order. 

An order passed by a Court on the application 
of an auction purchaser for depositing the money 
by the decree-holder in a declaratory suit in 
which the judgment-debtor, the decree-holder 
and the auction purchaser are impleaded as defts' 
by an objector is arbitrary and uncalled for and 
consequently isopen to revision and not to ap¬ 
peal, (Rafique, J ) Murtaza Khan v. Kalta 
Singh. 68 I. C. 729 : 18 A, L. J. 486, 

-8. lib—Material irregularity—Rejection 

of application fo»^ adjournment. 

The rejection of an application for adjourn¬ 
ment under O. 17, R. 1, without giving reasons is 
a material irregularity within S. 115. (Piggott 
and Walsh, JJ,) Durga Baksh v. Fateh Baha¬ 
dur Singh. 33 I. C. 30 : 14 A. L. J. 426. 

-8. 116 and 0.41, R. 10— Material irre- 

gularity^Dismissal of appeal — Revision. 


1547 


CIVIL DIGEST, 1911—1923, 


1548 


1908), S, 115— Material irre- 


C P, CODE (V OF 
gularity. 

Where a notice under O 41, R. 10, directed the 
appellant to show cause why he should not be 
required to furnish security but did not require 
him to be ready with security in case he was not 
able to show cause, an order dismissing the ap¬ 
peal on the day 6xed, on account of the non-ap¬ 
pearance of the appellant is materially irregular. 
(Chamter and Piggott, //.) Bhola Nath v, 
Kartik Prasad Pandi. 29 1. C. 59, 

-S lib—Material irregularity—Misap¬ 
prehension of plaintiff's claim — Mevision. 

A judge ads with material irregularity if he 
misapprehends the nature ot the plaintiff’s claim 
and holds it to be not cognizable by him. (Rafi- 
Que, J.) Indra Mal V. Budha. 

27 I, C. 629 : 13 A, L. J. 58. 

_S. 115 and 0. 23. B. 1- Material irregu¬ 


larity-^Leave to withdraw..^ 

Where there is nothing J to show that the judge 

had exercised any judicial mind or considered 

whether there is any ground on which he could 

grant permission to withdraw under O 23, R.l, the 

Court acted illegally or with material irregularity 

and the High Court would interfere in revision. 11 

C. L J. 45, 11 C. L. J. 512, ref, (Knox.J.) Ram- 

krishna V. Ram Kirpa. 14 I. C, 97 : 

9 A. L. J, 358. 

-S. 11b—Material irregularity—Refusal 


of hearing—Interference. 

Whenever the court below has refused to hear 
a party on the merits without just grounds the 
High Court is entitled to interfere in revision. I 
{Maclcod. C.J. and Kanga^ /•) Bachubai Jhirad 
V. Ibrahim Isak. 24 Bom, L. E. 744 : 

69 I. C. 169 : 47 B. 11: 1922 Bom. 207. 

--S. lib—Material irregularity—Point of 


C. P. CODE (V OF 1908). S. 115—Material irre¬ 
gularity. 

__ s. 11 b—Material Irregularity— Court- 

fee—Refund. . r r J r 

A refusal to issue a certiBcate for refund of 
court-fee on a remand is illegal and is open to 
revision. (Beaman and Heaton^ JJ.) Bhausing 
Ragho V. Chaganiram Harchand. 

42 Bom. 363 : 45 I. C. 652 : 20 Bom. L. B. 348, 

_-S. 115 and 0,23. B. 1—Material irre¬ 
gularity—Leave to withdraw— Non-production 

of documents. . 

The court acted with material irregularity m 

the exercise of jurisdiction in permitting plaintiffs 
to withdraw for fai'ure to produce documents 
which he was permitted to do after the closing 
of the case. [Scott C. J. and Beaman, J.) Bai 

Kashibai V. Shidappa Anapa Prijari. 

37 Bom, 682 : 211. C. 23 : 16 Bom. L. B. 823, 

_S. lib—Material irregulanty—Oinisuon 

to draw up preliminary decree. 

In a suit for mesne profits, the judge first 

decided on issues relating to misjoinder, Jurisdic¬ 
tion and limitation and directed the parties to give 
evidence on the remaining issues of accounts. 
Then he was asked to draw up a preliminary 
decree, but he refused, Held^ the judge commit¬ 
ted material Jrregularity in so refusing : that the 
decision on the first issue was sufficient to draw 
up a preliminary decree and that he should be 
directed to draw the same which then would be 
appealable. (Scott, C. J. and Beaman, J.) Sidha- 

NATH DHONDEV GARUD V * GANESH GoVIND 

Garud. 37 Bom. 60 : 17 I. C. 637 : 

14 Bom. L. B* 916. 

S. 115— Material irregularity — Refusal 


law not raised in the lower court. 

If a party does not raise a ooint of law in the 
lower court, the lower court cannot be said to Mondal. 
have acted with material irregularity if it has not 
considered that point. The High Court cannot ■ 
entertain a point of law not raised in the Courts 


to take evidence—Finding of fact. 

On a point of fact a Court cannot come to a 
finding without taking any evidence, especially 
where there is no affidavit on the record and the 
parties have not come to any agreement on the 
subject. (Pai4on, J.) Jaban Saha v. Sebak 

64 I. C. 86. 


S. 115 —Material irregularity—Evidence 


not considered, 

.. ___ , Where the Ciurt rejected the application to set 

below. (Macleod, C. 7, and Crump, J.) Haridas j aside a sale in execution on the ground of fraudu 

H r\ihf*r irr^CflllaTl 


Chekubai v, Ratansay Raghavji- 

23 Bom. L, B, 802 : 62 I. C. 952 : 46 Bom. 56 : 

1922 Bom. 149. 


-S. 116 andO. 21, B. Sd—Material irre¬ 


gularity—Deposit of money under 0^ 21, R. 89 
without application — Dismissal, 

The petitioner’s property having been sold in 
execution of a decree against him, he deposited 
in Court, within thirty days, the decretal amount 
with interest on the purchase money but he 
made at the time no application to set aside the 
sale. The sale was confirmed later and the Court 
gave notice to the applicant to take away the 
money. Held, that no application lay under 
S. 115 Even assuming that the application could 
be brought within S 115, the Court would be 
violating the principles under which the rules in 
O. 21 were framed for obtaining finality at an early 
date in such matters if it acceded to the application. 
[Scott, C. J, and Hayward, J.} Raoji Babukao. 
V. Bansilal, 43 Bom. 735 : 63 I. C, 135 : 

21 Bom. L. B. 835. 


lent suppression of process and other irregulari¬ 
ties,merely OH the deposition of the applicant and 
without considering all other evidence in respect 
of the grounds, the Court was held to have acted 
with material irregularity. [Teunon and Asutosh 
Chowdhury, JJ.) Bhushan Mani Dasi v, 
Prafulla Krista Deb. 

60 1, C. 801 : 48 Cal 119. 

-S. 11b—Material irregularity—Probate- 


Caveat. 

An application for probate of a will was 
opposed by the daughter's son’s son of the grand¬ 
father of the testator and the propounder was a 
perfect stranger to the family- The District 
Judge held, that the caveators had no locus standi. 
Held, that the order of the District Judge was not 

appealable but could be revised under S. 115. A 
person having some relationship with the fanaily 
should be allowed to be present, (Chatterjee and 
N ewbould, J J.) Radha Raman ChaUdhury v. 

Gopal Chandra Chukkerburty. 

24 C, W. N. 316 : 56 I. C. 128 : 31 C. L. J. 81, 
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8. 116 and 0. 9, R. %-~‘Materictl itrc^ul- 
ariiy--^Dismissal for defauU-^^A'ppeal—Revision, 
Where a court dismisses a suit under O. 9. R. 
8, C. P. C. before the receipt of the report of a 
Commissioner appointed in the suit, the order of 
dismissal is not appealable but can be set aside 
in revision under S. 116 or S. 107, Government of 
India Act. [Chaiterje^. and Duval^JJ^) Satindra 
Nath Banerjee v. Banwari Mukunda Dass. 

54 I. C. 568. 


—-g Jig —Material irregularity—Violation 

of statute — Attachment of provident fund — 
Provident Fund Act (IX o/ 1897), S. 4 (1). 

An error in law which amounts to a usurpation 
of authority in the act done by the court comes 
within S. 115, 29 Bom. 259: 35 Cal. 641 : 8 All. 
Ill : 8 All 519 : 12 Cal. 295: 18 Cal. 290 : 41 Cal 
323 and 40 Mad. 793, ref. All cases of actinfif 
illegally are cases of error in law though the 
converse is not true. By the Provident Funds 
Act (IX of 1897). money in such fund is protected 
from attachment by creditors even af/er the death 
of the subscriber A Court which attaches such 
money in contravention of the statute, acts with 
material irregularity. (Rankin, /.) Hindlay v 
JOYNARAIN Marwari, 46 Cal, 962 : 

64 I, C. 439 : 24 C. W. N. 288. 


-S. 116— Material irregularity — Discre^ 

tion. 

An improper exercise of discretion by the lower 
court is not a ground for revision. (Chaitetjee 
and Newhould, 77.) Enday Ali v. Benodini 
Dutt. 61 I. C. 233 : 29 C. L, J. 362. 

-S. 116 and 0. 9, Rr. 3 and 13— Material 

irregularity—ExpsiriQ decree—Application to set 
aside—Dismissal for default without considering 
merits. 

Where the lower court dismissed for default 
an application for setting ;iside an expartc decree 
without considering whether there was suflScient 
cause for the non-appearance of the petitioner, 
the High Court set aside the order and directed 
the application for setting aside the exparte decree 
to be restored. (Woodroffe and Huda^ 77.) 

* Rahamathunnessa Khanum Choudarini V. 
Abdul Sobhan Chowdury. 49 I. C. 745. 


S. 116— Material irregularity—Error of 
law—Other remedy open — No interference — 
Government of India AcU 5, 107 (2). 

A mistake of fact and a wrong decision based 
on it does not constitute iU^ality and irregularity 
within S. 115 (c) or under cl. 15 of the Charter 
Act. 41 Cal. 423 : 15 Cal. 446, li Cal. 6 foil. The 
High Court cannot interfere under S. 115 where 
the judgment-debtor has his remedy by review of 
judgment. The word 'Superintendence’ in S. 107 
.of the Government of India Act should be con¬ 
strued very narrowly and should not be invoked 
in order to justify interference in a case so as to 
evade the bar of S. 113. (Sanderson, Teunon 
and Walmsley, 77.) Kumar Chandra Kishore 
Basat Ali Chowdhury. 22 C. W. N. 627 : 

44 I. C. 763 : 27 C. L. J. 418. 


' 8. 116 and 0. 23. R. 1— Material irre- 
^^j^lM'ity — Withdrawal of suit with liberty to 
fresh suit—Plaint not defective. 


C. P. CODE (V OF 1908), S. 116—Material Irregu¬ 
larity. 

An order allowed an appellant to withdraw his 
suit with liberty to bring a fresh suit on a petition 
alleging that some persons not named in the 
petition were necessary paities but had not been 
made ^ parties, but the plaint was not really 
defective. Held ihe order is not legal. [D.Chatter- 
fee and Beachcroft, 77.) Upendra De v, Girish 
Chandra De. 32 I. C. 402. 

I S. 115 and 0.41, R. 10— Material irre¬ 

gularity—Order rejecting appeal under O, 41, R. 
10 (2) — Refusal to set aside — Revision, 

An order refusing to set aside an order reject¬ 
ing an appeal under O. 41 R. 10 (2) is not appeal¬ 
able. The High Court will not interfere in 
revision ordinarily with the order of the Lower 
Court determining that in its view there was no 
good ground for a review of its order rejecting 
an appeal under O. 41 R. 10 (2). (Richardson and 
Imam, 77.) Mejajennessa Bibi v, Sheikh 
Didary. 32 I. C. 86. 

-S. 11b—Material irregularity—Shutting 

out evidence and decision without enquiry. 

It is a material irregularity in the exercise of a 
Court’s jurisdiction if it overrules an objection as 
to the judicial misconduct on the part of an ar¬ 
bitrator without inquiry and without .admitting 
proper evidence material to the issue. (Mookerjee 
and Roe, 77.) Juggobundhu Saha v, Chand Mo- 
H.4N Saha. 311. C 33; 22 C. L. J. 237. 

-S. 115— Material irregularity—Omission 

to decide question of limitation. 

A Court acts with material irregularity in the 
exercise of its jurisdiction in granting relief with¬ 
out adjudication on Ihe question of limitation in 
respect of an application which on the face of it, 
is time-barred. (Mookerjee and Rot, 77.) Tara 
Saxkar Ghose V. Nasaruddi. 22 C. L. J. 589: 

29 I. C. 476 : 19 C. W N. 970. 

-S- 115 and 0. 9, R. 13— Material irregu¬ 
larity— Fxparte decree —Setting aside — Revision. 

If knowing that an application for transfer of 
the case from his court was pending in the Dis¬ 
trict Court, a Judge sets aside the exparte decree, 
he acts with material irregularity and his order 
must be set aside. (Fletcher and Chatterjee, 77.) 
Narayan Prasad Mondal v. Jotindra Nath 
Bhattacharjee. 25 I. C, 79: 19 C. I. J. 258. 

-S, 116 and 0, 47, R. 1—Material irregu¬ 
larity—Review—AppUcatton rejected without 
hearing applicant. 

Where the court rejected an application with¬ 
out hearing the applicant, it acts with material 
irregularity and its order is open to revision. (D. 
Chatterjee and N. R. Chatterjee, 77.) Jayadhari 
Dasya V, Rasik Lal Sikdar. 24 I. C. 694. 

-S. 116— Material irregularity — Decision 

on evidence of witness examined in absence of 
parties. 

Examination of a witness without notice to the 
parties or their pleaders and without affording 
them an opportunity to cross-exaipine him or 
rebut his statements and decision on such evi¬ 
dence, is material irregularity within S. 115. 
(Mookerjee and Beachcroft, JJ.) Peary Lal Das 
V. Peary Lal Dawn. 18 C. L. J. 646: 

22 I. C. 407 : 19 C. W. Dr. 908 
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-S. 116— Material irregularity — Execut- 

ion^Order prescribed by decree not followed. 

When the court expressly directs in its decree 
the sale of properties in a particular manner an 
execution sale in a different order is, though 
not without jurisdiction, yet a material irregulari¬ 
ty in the exercise of the court's jurisdiction- 
(Mookerjeeand Beachcroft^ /7.)Manasarain Parai 
V. Nagendra Nath Sahu Roy. 16 I. C. 235 

16 C. L. J. 567; 

-Ss. 115 and 151— Material irregularity — 

Consolidation of different suits. 

A Court directed the consolidation of a mortgage 
suit and a raoiiey suit with a partnership suit on 
the ground that the substantial parties were the 
same and some of the points laised were common 
to them. The substantial questions in controversy 
were not identical and it was not likely that the 
questions in controversy between the parties in 
the money suit and in the mortgage suit could be 
covered by the decision in the partnership suit. 
Held, that the orderfor consolidation ought not 
to have been made, The Court acted with mate¬ 
rial irregularity in the exercise of its jurisdiction 
and irremediable mischief might be done if the 
High Court refused to interfere. 12 C. L. J. 537 
at p. 514, TQ{.{Mookerjee and Beachcroft, JJ.) Kali 
Charan Dutt?;. Monodar Bala Dasi. 

17 C. W. N. 526 : 15 I. C. 897: 16 C. L. J. 691. 

-Ss. 115, 151 and 0, 21, R. 58— Material 

irregularity—Claim decided after execution sale 
— Revision, 

Where an order upon a claim petition was 
made after the execution sale, held, that the doc¬ 
trine of inherent power did not apply and a revi¬ 
sion laj, 14 M. 1. A. 40: 2 C. L. J. 306 at 309: 36 
C. 193. Ref. Where a subordinate Court has acted 
clearly in excess of its jurisdiction and in viola¬ 
tion of an express provision of the code, the High 
Court has power to interfere in revision. (Mooker' 
fee and Carnduff, JJ.) Gopal Chandra Muker- 
JEE V, Notobar Kundu. 15 I. C. 63: 

16 C. W. N. 1029. 

-S. 116 and 0. 41, R. 25— Material irregu¬ 
larity—Material issue not raised and tried. 

Where a suit for damages against a carrier for 
loss due to short delivery was decided by the 
Munsif without enquiry as to whether the notice 
under S. 10 of.the Carrier’s Act was served or 
not and the Sub-Judge on appeal reversed the de¬ 
cree and dismissed the suit, the failure of the 
Sub-Judge to frame and try an issue under O. 41, 
R. 25 was a material irregularity within S. 116. 
[Jenkins, C. J. and Chatterjee. J.) Kamjas Agra- 
walla V. Indian General Nanigation and 
Railway Co. 14 I. C, 627: 16 C. W. N. 424. 

---S. 115— Material irregularity—Refusal 

of jurisdiction—Leaving issue undecided. 

Where the question in issue was whether deft. 
No, 2 had authority to bind defendant No. 1 and 
whether defendant No 1 had ratified the action of 
defendant No 2 and the Lower Court held that 
there was no authority given to defendant No, 2 
and that there was no ratification, but did not 
come to any finding on the facts alleged, Per 
Stephen, J, —that the Lower Court did not decline 


C. P. CODE (V OF 1908), S. 115—Material Irregu¬ 
larity. 

jurisdiction nor did it act with materia! irregula¬ 
rity, to enable the High Court to interfere in re¬ 
vision ; Per Chatterjee, that the Court left the 
most important issue undecided. (Stephen and 
Chatterjee, JJ .) Brij Nath v, Jang Bahadur. 

131. 0. 657. 

-S. 115— Material irregularity. 

The High Court can interfere of its own mot¬ 
ion and without an application to it by a party to 
the suit, when it is apparent on the face of the 
judgment that there has been an illegality and ir¬ 
regularity in the trial of the case, r.e., the admiss¬ 
ion of evidence given in a prior suit net inter par¬ 
tes and a serious misappreciation of the facts, 
[Woodroffc and Carndutf, JJ,) SiBU Sant v. 
Netai Charan Das. 9 I. C 806: 16 C. L. J. 114. 

-S. l\o~ Material irregularity—Dismiss¬ 
al for default — Revision, 

Where on an application to set aside a dismis¬ 
sal for default, the lower court disbelieved the 
plaintiff’s story and dismissed the application, 
there is no scope for revision, as the lower courl 
could not be said to have acted illegally or with 
material irregularity. (Le Rossignol, J ,) Farida 
V. Khaira. 8 Lah. 79: (1922) Lah. 290 (1). 

—-S. 115— Material irregularity—Appellate 

judgment vitiated by irregularity—Surmises a7id 
conjectures. 

Where the judgment of tliC lower appellate 
Court is vitiated by inaccuracies and misunder¬ 
standings and it is entirely based upon them, the 
High Court would set it aside in revision, though 
it is reluctant to interfere on revision in arbitra¬ 
tion cases. (Wilberforce, /.) The Firm of Kesar 
Mal Shankar Das v. The Firm of Hukam 
Chand Badri Nath. 2 I. L. J. 681: 

67 I. C, 260 : 69 P. L, R. 1922. 

-S. lib—Material irregularity — Petition 

under S. 44 of Act, IX of 1919. 

A Wrong thiowirrg of burden of proof con¬ 
stitutes a material irregulaiity which justifies in¬ 
terference in revision. 102 P.R. 1912, disapproved. 
{Shadi Lai, C. J.) Janda Ram v, Renahah. 

3 Lah. L. 3. 417. 

-—S, lib— Material irregularity—Omission 

to consider a question of estoppel. 

Omission by the Appellate Court, to consider a 
question of estoppel amounts to a material irre¬ 
gularity and the High Court will interfere in re¬ 
vision. (Martineau, /.) Teg Bhan v. Wali Dad. 

60 I. C. 716: 3 Lah. L. J. 18L 

-S. 115— Material irregularity — Misap¬ 
prehension of facts. 

The Lower Appellate Court’s misapprehension 
as to the nature of the contract entered into by 
the plaintiff is a material irregularity and a revi¬ 
sion will lie. [Martineau, J.) Saway Ram v. 
Fatu Ram. 661. C. 489. 

-S. lib—Material irregularity—Omisston 

to decide real issue. 

If there has been no adjudication on a question 
of limitation, but a distinct burking of the issue 
and a refusal on the part of the Court to follow a 
statute of the Legislature, the High Court will be 
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justified in interfering in revision. (BroafiwayJ.) 
Bang Mal v. Bang Mal, 27 P. W. R. 1920 : 

65 I. C. 66 : 116 P, L. R 1920. 

-——S. llb--Material irregularity — Wrong 

decision—If illegal exercise of jurisdiction^ 

A Court deciding a suit over which it had juris¬ 
diction cannot be said to have exercised its juris¬ 
diction illegally or with material irregularity sim¬ 
ply because it has come to a wrong decision. 11 
C. 6 (P. C.) Rel. Lai, /,) Louis Dreyfus 

Co. V, Khittu Ram. 46 L C. 189 : 

120 P. W. R. 1913. 

-S. 115— Material irregularity — Misap' 

prehension of precedents* 

The mere fact that the lower court has in its 
Judgment noted a decision of the chief court as 
governing the case is not a material irregularity 
if the decision is not applicable to the case. {Scott 
Smithy /,) Nasib Singh v* Harnam Singh. 

18 P L. R. 1915 : 28 I. C, 919 : 

242 P. W. R. 1915. 

-S. 116— Material irregularity—Revision 

—Principle regarding. 

The general principle applicable in case of 
revision under S. 1I5..C.P.C., is that when a court 
has taken up a point of fact or law for decision 
and has decided that point wrongly, it has acted 
with full jurisdiction regularly and legally and 
no revision lies unless that decision itself affects 
the court’s own jurisdiction. But when hav¬ 
ing jurisdiction, the court has failed or refused to 
take up the point for decision it has exercised 
its jurisdiction irregularly and the more the 
failure or refusal affects the exercise of its 
jurisdiction the greater the irregularity will be. 
A subordinate judge when dealing with an 
election concern under the Madras Municipal 
election rules set aside an election merely on 
account of non-compliance with rules without de¬ 
ciding whethe*" such non-compliance had materi- 
ally affected the election, Hild, that he acted with 
material irr.^gularity and the High Court had 
power to inteifere in revision. (Wallace, /.) 
A. K. G. Ahmad Thambi Maricair v. V. V. S, 
Babasa Maracayar. 16 L W. 898 : 

(1922) M. W. N. 813 ; 44 M. L. J, 69 ; 
72 I. C. 902 : 46 M. 123 ; 1923 M. 254 

-S. 115 and 0. 9, R. 13— Material irregu¬ 
larity—Dismissal for dejault — Setting aside — 
Improper refusal — Revision. 

Where a court dismissed an application to set 
aside an order of dismissal of a suit for default 
without considering the existence of sufficient 
cause for non-appearance of the plaintiff the 
order is open to revision under S. 115, C. P, Code. 
(Krishnan, 7.) Kowtha Suryanarayana Garu 

V. YarUdala Venkayya. 

16 L. W 837 : 70 I. C. 38 : 
(1922) M. W. N. 822 ; 1923 Mad. 177. 

_S. 116— Material irregularity—Failure 

to add receiver as party to suit or execution pro¬ 
ceedings, 

A receiver in a partition suit is entitled to 
be added as a party in execution proceedings in 
a mortgage suit concerning the properties in his 
^possession and in refusing to add hini as a party 

VpL. 1—98 
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the court acts with material irregularity within 
the meaning of section 116, C. P. C. (Devadoss, 
7.) Fraser v. Krishnaswami Iyer, 

43 M. L. J 211 : 

(1922) M, W, N. 746 : 16 L. W. 322 : 

71I.C. 293 : 31 M. L. T. 290 : 1923 M. 144 (2), 

-S. 116 (ci— Material irregularity — Re¬ 
fusal to frame issue—Court-fee — Valuation — 
Revision, 

Where the defendant in his written statement 
objected that the suit was grossly undervalued 
but the Court below instead of raising an i'^sue 
thereon merely recorded the objection. Held, that 
the court below acted with material irregularity in 
refusing to raise an issue and decide \{,(Davadoss, 
7.) Venkatachallam Chettiar v\ Krishna¬ 
swami Thevan. tl922) M.W.N 692 : 

69 I. C. 642 : 1923 Mad. 134 (2). 

-Ss. 115 and 152, 0. 20, R. 3— Material 

irregularity—Judgment dictated in open Court — 
Transcript—Whether can be revised — Irregu¬ 
larity — Revision, 

A judge who has been empowered to pro¬ 
nounce his judgment by dictation to a .shorthand 
writer in open Court should sign the transcript of 
the judgment so pronounced after such revision as 
is necessary but such revision cannot be of the 
effective part of the judgment and must be one 
relating to clerical or arithmatical mistakes aris¬ 
ing from any accidental slips or omissions. 
The correction of the shoithand transcript so as 
to entirely change the effect of the judgment 
amounts to a material irregularity to the prejudice 
to the party affected by it and even though it can 
be remedied by suit under O. 21, R, 63, the High 
Court will interfere in revision against such judg¬ 
ment. (Oldfield, 7.) Harikrishna Pillai v. arur 
Pandithar. 

(1923) M. W. N, 354 : 72 I. C. 688 : 

18 L. W. 105 : 1923 Mad. 663. 


-Sb. 115,* 163 and 0. 21, R. Material 

irregularity — Sale certificate — Amendment — 
Notice. 

If a Court amends a sale certificate, without 
giving notice of the application to the judgment 
debtor or other persons interested it acts with 
material irregularity. (Devadass, /,) YagNa- 
swami Aiyar v. Chidambranatha Mudaliar, 

(1922) M. W. N. 130 : 16 L, W. 760 : 

65 I. C. 732 : 1922 Mad. 63. 

-S. 115 and 0. 41. Rr. 23 and 21—Material 

irregulari ty — Remand — Improper or der—Revi - 
sion—Interference when justified. 

Where an appellate court thinks that reason¬ 
able and sufficient opportunity has not been given 
to the plaintiff—appellant for adducing evidence 
and instead of allowing additional evidence under 
O. 41, R. 27. C. P. Code, remands the case for 
retrial, the irregularity in procedure is not such 
as to justify interference in revision, 44 C. 929, 
37 M.LJ. 536 Ref. (Ayling, O, C. 7. ard Odgers 
7.) Sheik Mahomed Maracayar v, Rangasami 

NaidU. 31 M. L. T. 182 (H. C.) : 69 L C. 826 : 

16 I. W. 616. 

_S. 116 and 0. 21, R. 2—Material irregu¬ 
larity—Application for entering up satisfaction 
—Withdrawal of. 
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Where there is an application for entering 
np satisfaction put in by the decree-holder the 
Court in allowing the application to be withdrawn 
acts with material irregularity especially when the 
judgment debtor pleads discharge. The permis¬ 
sion to withdraw in such a case is a grave irregu¬ 
larity warranting the interference of the High 
Court in revision. Where injustice is done in 
the exercise of jurisdiction the High Court should 
interfere. (Seshagiri Iyer, J,) SoMU Pathar z;. 
Rengaswami Reddiar, 61 1. C. 411 : 

35 M. L. J. 252' 

-Ss. 116 and 73 —Material irregularity — 

Delay in j)ayment—Irreparable loss. 

Where a fund in court standing to the credit of 
the judgment-debtor is attached by a decree- 
holder, he must be paid out under O. 21, R. 52. 
The court acts with material irregularity in post¬ 
poning payment so as to invite claims for ratea¬ 
ble distribution from other attaching creditors. 38 
M. 221, not foil : 26 M. L. J. 364 foil. [Oldfield 
and Seshagiri Aiyar, JJ.) Umma Venkatarat- 
nam Co, V. Methewala Adamji Usman and Co. 

42 Mad. 692 : 26 M.L.X. 82 : 501. C. 925 : 

(1919) M. W. N 623. 

-S. 116 —Material irregularity —Ex parte 

procedure—Ascertainment of mesne profits with¬ 
out notice. 

Where an enquiry is ordered for mesne profits 
in a partition suit without specific notice to the 
opposite party it is competent to the High Court 
to interfere under S. 115 [Oldfield, J.) Venka- 
MIDI Mahalakshmamma V, Venkaimmanedi Raj- 
AMMA. 43 I. C. 468. 

—- S. 115 —Material irregularity — Limita¬ 

tion, 

Failure of an Appellate Court to adjudicate 
upon a plea of limitation not pressed before it is 
not a material irregularity so as to justify inter¬ 
ference in revision. 8 B. 535 : 3 L. W. 176 rel. 
on. {Phillips, J,) British India Steam Navi¬ 
gation Company v. Hussain Karim Shett. 

42 I. C. 536. 

■-S. 115 and 0. 23, R, 1— Material irregu¬ 

larity—Order for withdrawal of suit— Revision, 

Order permitting a suit in proper form to be 
withdrawn under this rule long after its institu¬ 
tion ^on the ground of insufficiency of evidence is 
illegal andjirregular though passed with jurisdic¬ 
tion. {Sadasiva Iyer, /.) Chinta Rangayya v. 
Chinta Butchamma. 6 L. W. 1 : 41 1. C 281 : 

(1917) M. W. N. 719. 

-S. 115 — Material irregularity — 

Limitation, point of—Judgment of Appellate court 
not dealing with it* 

The mere fact that a judgment of an Appellate 
Court does not deal with a point of limitation in 
a case is not a material irregularity as to necessi¬ 
tate interference by a High Court in revision. 
{Seshagiri Aiyar, J,) Duraisami Udayan v. 
Kadiresa Rowthen. 32 I C 786 : 

3 L.W. 176i 

---S. 115—Material irregularity Sale Pro^ 

cfamation — Under'valuationf ^ 


An under-valuation of property in the pro¬ 
clamation of sale is not a material irregularity 
within S. 115. [Wallis, C. J. and Seshagiri 
Aiyar, J.) Hansraj Sowcar v, Mohideen Row- 
ther. 29 I. C. 746. 

-S. 115— Material irregularity—Error of 

procedure—Succession certificate. 

Where the lower appellate court dealing with 
a suit of a small cause nature commUs an error of 
procedure patent on the face of the record, the 
High Court will interfere in revision, The dis¬ 
missal of a suit for non-production of a succession 
certificate when the objection was not taken any¬ 
where (when the certificate was as a matter of 
fact unnecessary) is materially irregular. {Spen¬ 
cer and Seshagiri Aiyar, JJ.) Ammasi Kutti 
Goundan V. Appalu. 29 I. C. 234, 

-S. 115 —Material irregularity—Disposal 

of case without deciding real questions. 

Where a court has disposed of a case without 
deciding a question, e. g., the question of posses¬ 
sion ill a claim case which under the code it is 
bound to decide for a proper disposal ot the case, 
the High Court will interfere under S. 115. 
{Sankaran Nair, /.) Rangammal v. Sevaugan 
Chetti. 29 I, C. 228 : 28 M. L. J. 327. 

-S. 116— Material irregularity—Meaning 

of — Revision. 

The words 'acting illegally or with material 
irregularity” in the exercise of jurisdiction should 
be read as covering cases in which the Court be¬ 
low has failed to arrive at an obvious conclusion 
which the facts stated necessitate or has so mis¬ 
applied the principles of law as to result in a 
perversion of justice. The words “juiisdiction’’ 
in cl. (3) should not be understood as merely in¬ 
dicating the pecuniary, local or other statutory 
limits of a forum before which proceedings are 
taken, The word is used in a larger sense than 
is attributed to it. It means the authority or 
power which a Court has to do justice in the 
causes of complaint brought before him. A judge 
acts illegally and irregularly in the exercise of his 
jurisdiction if the result of his decision deprives 
a party of the fruits of a prior proceeding. (Ses- 
hagiri lycr, J.) Subbramania Pattar v. Nara- 
yana Pattar. 28 I. C 189 : 2 L. W. 230. 


-S. 115—Material irregularity—Illegality 

—Perverse decision. 

The test of perversity is applicable also when 
the error is of facts and the decision is in defiance 
of facts recognized by the lower court to have 
been established or where the decision is based 
upon assumption or inference unsupported by 
anything in fact or probability. A decision is 
perverse when it is a conscious deviation from 
a rule of law or procedure* {Oldfield, J ) Venka- 

TACHELLAM PatTAR V. PARASU PaTTAR. 

16 M. L. T. 156 : 261. C. 106: (1914) M. W. N. 614 

■ 

—S. 116 —Material irregularity—New de¬ 
fendants added—Plaint not amended — -Revision. 

When on the addition of new defendants the 
plaint is not amended and both parties Went on, 
with the trial as if it had been amended and the 
added defend'^nts were not prejudiced by the 
omission, H^ld, jt was a mere irregularity and nq 
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revision will lie, 14 L C. 503. Fol. (Ayling and 
Hannay, //.) Nilambar Thacharakkavil Kovi- 

LAGATH MANAVIKKIRAN V. MANJERI PaTTEN 

Kavilagam Karnavan. 26 I. C. 607 : 

1 L. W. 776. 

-S. 116 and 0. 9. R. IS —Material irregu¬ 
larity —Ex parte decree—Setting aside—No suffi¬ 
cient aause—Revision. 

The High Court can interfere in revision where 
an ex parte decree is set aside without sufficient 
cause. 26 M. 604 ; 34 A 59^, dist. 18 B. 26 Foil. 
(Oldfield, J,) Karupayee V. Chinnammal. 

1 L. W. 637 : 25 I. C. 191 : 16 M. I. T. 101. 

'■'■■S. 116 —Material irregularity — Citing 
ofonent as witness—No revision — Practice —P;o- 
cedure—Witness 

The practice of compelling the opposite side to 
give evidence as a witness is condemnable but not 
illegal and will not be interfered with in the re¬ 
vision. (TyabJi.J.) In re. Rangasvvami Iyengar. 

21 I. C. 781 : (1913) M. W. N. 998. 

-S. 116, 0. 21, R.89 —Material irregularity 

— Revision. 

An order of an appellate court rejecting an ap¬ 
plication under O. 21, R. 89, C, P. C., on the 
ground that applicant has no locus standi to apply 
is open to revision under S. 115. (Benson and 
Sundara Aiyar, 77.) Anantha Lakshmi Ammal 
V. Kunnanchan Karath Sankaran Nair. 

13 M L. T. 123 : 24 M. L. J. 206 ; 
18 I. C. 679 ; (1913) M. W. N. 101. 

—-S. 116 —Material irregularity—Procedure 

— Defects in—Madras High Court Rules, R, 98— 
Ex parte decree — Revision. 

Where a deft, in a case before the Presidency 
Small Cause Court produced evidence in support 
of his case, but subsequently failed to appear and 
the judge instead of acting under R. 98 of the 
High Court Rules disposed it as ex parte, the 
High Court can properly interfere in revision 
under S. 115, C.P.C. (Benson and Sundara Aiyar, 
77.) Patchaperumal Chetty v. Sampathu 
Chetty. 12 I. C. 97 : 10 M. L. T. 163. 

-S, 116 —Material irregularity—Perverse 

decision. 

Dismissal of a pro note suit, simply on the 
ground of discrepancies between the allegations in 
the plaint and the terms of the pro-note, amounts 
to a failure to exercise jurisdiction or at least to a 
material irregularity. (Abdur Rahim, 7.) Appiah 
Muktar V. Meduri Suryanarayana. 

21 M. L. J. 461 9 I. C. 32 : 9 M. L. T. 268. 

-S. 116-Mafmfl/ irregularity ^Direct 

contradiction between evidence and finding. 

' (Obiter) A direct contradiction between the evi¬ 
dence and the finding, constitute a material irre¬ 
gularity justifying interference in revision. (Baker 
and Hallifax, O, 7. Cs.) Achal Singh v. Seth 
Tiwandas. 19 N. Ii. R. 166 : 76 I.C. 993 : 

^ 1924 Nag. 44 

S, 116 (o)— Material irregularity —Deex- 


C. P. CODE (V OF \908). S. 116--Mat6rial irregu¬ 
larity. 

construction of the facts that were before the court* 
but on the importation of facts which were admit' 
ted by bolh parties not to exist, this is clearly a 
material irregularity in the exercise of jurisdiction 
of the sort contemplated by S, 116 (c), C. P, C, 
(Hallifax, A, 7. C.) Pandurang v. Kallu Das. 

65 I. C. 881 : 1923 Nag. 108. 


-S. 116 and 0. 23, R, 1— Material irregu¬ 
larity—Withdrawal of suit—Inadequate grounds. 

The High Court has power to interfere in re¬ 
vision where withdrawal of suit has been allowed 
without reasons justified by O. 23, R. 1 (2), C. P. 
Code. To apply a provision of law to a case tq^ 
which it has no application is to act illegally in"* 
the exercise of jurisdiction. (Drake-Brockman, 
7. C.) DoMA V. DAYARANf. 48 I. C. 1005. 

— ~S. 116 and 0, 23, R. 1— Material irregu¬ 
larity—Order granting leave to withdraw—For¬ 
mal deject. 

The omission to state the formal defects justify¬ 
ing an order for permission to withdraw a suit 
with liberty to bring a fresh suit amounts to a 
material irregularity within S. 115. (Stanyon, AJ. 
C.) Pundalik V, Chandrabhan. 43 I. C. 346. 


Sb. 116 and 161—Material irregularity 


Orders passed under inherent power—When it 
could have passed an af^pealable order. 

Where a Subordinate Court has express juris¬ 
diction to pass an appealable order but has gone 
out of its way to invent a novel form of por- 
cedure, and consequently makes an order for 
which no appeal is provided in the Code, the High 
Court will be ready to consider whether this 
course was really necessary, and will not hold it¬ 
self precluded from setting aside the order by 
taking a strict view of the provisions of section 
115. \Dalal and Simpson, A. 7, Cs.) iBhagwan 
Bakhsh Singh v, Surendra Bjkram Singh. 

10 0. L. J. 209 : 74 I. C. 336 : 1924 Oudh 11. 


-—S. 116 —Material irregularity—Transfer 

of case. 

When a Dt. Judge.transfers an application by a 
party, cross suits pending in two different courts 
without issuing notice of the transfer, to a third 
court, he acts with material irregularity and 
his orders cannot stand, (Lindsay, J. C. and 
Kanhaiya Lai, A. J.C.) ROOL QUDAR jANG 

Bahadur v. Manager Nanpara Estate, 

23 0, C. 216 : 7 0. D. J. 623 : 

58 I. C. 667 : 2 V. P. L. R. (J.C.) 162. 

—S. 115— Material irregularity •Summary 
decision. 

Where a Court decides a case summarily 
without determining the question of jurisdiction 
one way or the other, the High Court will inter¬ 
fere in revision. (Lindsay, A. J, C.) Hira Lal 
V . Mahomed Sharafit Ullah. 14 1. C. 2, 


Sion on imaginary facts' Perversity 
Where the decision of the court below was 
ba^ed not merely on a forced and impossible 


-S. 116— Material irregularity—Lower 

Court not considering point of limitation— Revi~ 
sion lies. 

Where there is nothing in the judgment of the 
lower court to indicate that it considered at all 
the point as to limitation in fretting aside an e% 
parte decree, High Court will interfere in 
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^revision. (Dus uud Buckuilli JJ») Mode Narain 

Singh v» Bikram Singh. 

4 P. I. T. 545 : 1924 P. 36. 

- S. llb~-Mafertal irregularity—Defect of 


procedure — Revision. 

Where the Court disposed of a suit on a case 
not raised by the parties and to which evidence 
had not been directed, there was a substantial 
error or defect of procedure. (i?oss, /,) Gayan 
Sahu V. Balchand SahU; 73 1. C. 41. 

S. 1 lb—Material irregularity—Finding 


not based on evidence^ 

A Court must base its decision on a considera¬ 
tion of the evidence before it. Where it founds 
its decision on a consideration that has no basis 
it acts with material irregularity and its decision 
is liable to be set aside under S. 115. (Das,/.) 

Janardan Missir V* Brijinandan Singh. 

56 I. C. 982. 

-S. 115 and 0. 7. R. \l—Material irre¬ 
gularity—Order dismissing suit as defective. 

An error of procedure resulting in a failure of 
justice IS a material irregularity in the exercise 
of jurisdicMon, under S. 115 (c). (Das, J ) Maha¬ 
raja Sir Rameshwar Singh Bahadur v. Sada- 
NAND JHA. 1 Pat. L. T. 188 : 55 I.C. 445: 

2U.P. L. R. iPat.) 29. 

S. 115— Material irregularity—Decision 


on conjecture. 

Mere conjectural findings of fact cannot be 
accepted in revision. (Shadi Lal^ J.) Khem- 
CHAND V, Mohammad Yar, 

50 I. C. 805 : 22 P. L. R. 1919. 

S. 115— Material irregularity—Refusal 


to go into evidence. 

The High Court will interfere in revision with 
an order of the lower court refusing to set aside 
an execution sale after refusing to take the evi¬ 
dence adduced by the applicant on the ground 
that it was necessary* (Miller^ C. J, and Mullick, 
J.) Nilmaninath Sahi Dev v. Pratab Asainath 
Sahi Dev. 49 I. C. 389 : 1919 Pat. 60. 

-S. 116 and 0. 23, R. 1— Material irre¬ 
gularity—Order for withdrawal of suit—No 
formal defect. 

The existence of formal defect is a condition 
precedent to the exercise of jurisdiction under O. 
23, R. 1, and the High Court would get aside in re¬ 
vision an order improperly made if it is prejudi¬ 
cial to the defendant. (Mullick and Thornhill^ JJ.) 
Nathuni Ram v, Sheo Koer. 5 Pat. L. W. 104 : 

3 Pat. L. T. 460 : 46 I. C. 179 : 1918 Pat. 220. 

S. 116 and 0. 23, R. 1— Material irregu¬ 


larity—Leave to withdraw — Interference, 

The High Court will interfere in revision with 
orders passed by Subordinate Courts permitting 
a party to withdraw a suit with liberty to brinj? 
a fresh suit in fit cases. (Roe and Jwala Prasad^ 
JJ,] Bisheswar Ahir V. Brij Misser. 

4 Pat. L. W. 233 : 44 I. C, 406 : 3 Pat. I. J. 630. 


—— S. 115— Material irregularity—Omission 
to consider point arising in the case. 

Where a Court omits to take into consideration 
a material point which arises in the case, its 


C. P. CODE (V OP 1908), S. 115 
larity. 

decision is liable to be revised. 
SHWE Hla Gyi V. San Dwe. 

64 I. G. 361 


Material irregu- 


(Maung Kin^ /•) 
10 L. B. R. 332 : 


_S. \lb—Material irregularity-illegality 

—Jurisdiction, 

S. 115 is very limited in scope and its proyi- 

aons must be construed strictly. A material ir¬ 
regularity or illegality is not in itself sufficient 
and there must have been at the sanae time a 
wrong or irregular exercise of jurisdiction. 
[Pratt, J, C.) Ma E. Ko. v. Ma Pwa Hmi, 

64 I. C. 501 : (1919) 3 V. B. R. 179. 

- Q U^—Matetial irregularity—Wrong 

decision on law — Revision, 

If a Judge arrives at a conclusion of law or fact 
without having considered the law or a material 
part of the evidence, or by misunderstanding or 
erroneously recording the statements of pleaders 
or witnesses, the method of arriving at such a 
conclusion is illegal and irregular and is a ground 
for revision, provided that the irregularity is 
material and the petitioner has suffered injustice 
thereby. (Twotney, C. /. and Ormond, /.) 
Gookidut Bagla v, Rookman, 

12 Bur. L, X. 5 :47 I. C. 781 : 9 L. B. R. 263. 

g 

-S. Mb—Material irregularity—Finding 

of fact—Failure of lower court to take into 
account material fact 

An erroneous finding of fact will not be inter¬ 
fered with in revision unless it has been caused 
by not taking into account a material fact in evi¬ 
dence. 20 B. 630 : 2 L. B. R. 333 Ref. Where a 
Court imports into a case its alleged knowledge 
of witnesses as habitual givers of false evidence, 
etc., the Court acts improperly and with material 
irregularity. 9 Bur. L. R. 324 Ref, [Maung Kin, 
3.) Ibrahim v. Moosaji Ahmed. 39 I. C. 424. 

-S. Mb—Material irregularity—Igno¬ 
rance of law, 

A failure to take into account a provision of 
law as to which there can be no doubt, is a 
ground for revision. (Maung Kin, /.) Maang 

BA YYAW V, JANALLI. 

35 I.C. 426 : 10 Bur. L. T. 29. 

- Material irrtgularity-Disregard 

of statutory provisions. 

If the provisions of S. 74. Contract Act, are dis¬ 
regarded in assessing damages it is a material 
irregularity. (Twomey, J ) Maung Tha v, Shwe 
Zan. 27 I. C. 885. 

-g ^Material irregularity—Mixing 

up legal concepts — Bailment — Ownership, 

The failure of the lower court to keep in view 
the distinctiori between a case where ownership 
had passed and a case where the goods were 
merely bailed, is material irregularity in the 
exercise of jurisdiction. (Twomey, /,) MauNQ 
Myaing V, Maung Po Aman. 

15 I. C. 431 : 5 Bur. L.T. 106^ 


S, lib—Material Irregularity. 


The High Court can exercise its revisional 
powers if it appears that the lower court has 
committed an error reaching the very root 
of the case and has failed to consider 
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the law applicable to the case and thus has acted 
with material irregulartiy. {Twomey, J.) Ma Huin 
U. V. Osman Gani. 16 l. C. 423 ; 5 Bur, L. T. 99. 

Misconstruction. 

. — 8. 116 — Misconstruction of section, 

A mere misconstruction by a subordinate court 
of S, 87 of the Negotiable Instruments Act, is not 
a ground for revision by the High Court under 
S. IIS, C. F. C. (Abdur Rahim, J.) Venkata 
Subramaniam V, Kanchi Haju. 12 I. C. 138. 

——S 116— Misconstruction of rules made by 
the High Court, 

An erroneous construction of the rules framed 
by the High Court as regards costs of proceedings 
in subordinate courts, is no ground for revision. 
(Das and Adami, J/.) Ramkishun Das v, Beni 
Prosad. 3 Pat. L.X, 314 : 65 l.C. a65 : 1923 P. 90. 

Mistake of fact. 

-^S. 115 and 0, 41. R. 11 {i)—Mistake of 

fact—Order passed under — Revision, 

The Chief Court will interfere in revision with 
an order passed under O 41, R. 11 (1), under a 
mistake of fact. (Kensington, C. /. and Rattigan, 
/,) Bishen Singh v. Bishen Kaur. 

191 P. L. R. 1914 : 23 I. C. 902 : 116 P.W.R. 114. 

New plea. 

-S. 116— Neio plea—Want of jurisdiction 

—Raised for the first time in the High Court. 

A question of want of jurisdiction dependent on 
the investigation of facts cannot for the first time 
be dealt with by the High Court in revision. 
(Mookerjee and Beachcroftt JJ,) Sahebjada 
P'aridu V. Fakir Muhammad. 24 1. C, 862. 

-S. 116 and 0. 6, R. H^New plea. 

Where the legal representatiire ot a deceased 
plaintiff was allowed lo set up a claim not open 
to original plaintiff, the High Court will inter¬ 
fere in revision and set aside the order. (Kumara- 
swami Sastri, J.) Venkatram Raw v. Venkat- 
LINGAM NaYANIN. 42 M.L J. 43 : 

30 M.L.T. 204 : (1922) M.W.N. 42 : 
68 I. C. 703 : 16 L. W. 72 : 1922 M. 49. 


Order. 


-S, Db-^Order, 

No appeal lies from an order setting aside an 
order rejecting an appeal for failure of the appell¬ 
ant to give security for costs nor is the order open 
to revision when it is made in the interests of the 
justice. (Piggott and Kanhaiya Lai, JJ.) Sundar 
V, Habibchick. 1® A.L.J. 838 : 

2 U. P. L R. (All) 283 : 60 I. C. 81; 42 A. 626. 


S. 116— Order—Rateable distribution 



Order disallowing. 

The High Court will not interfere in revision 
with orders disallowing or allowing claims to 
rateable distribution except in very exceptional 
circumstances, (Chewis, /.) Bhagat Ram Kalyan 
Das V, Man GAT Ram Shibbu Ram. 60 I. C. 871 

8s. 116 and IZ^Order—Order in rate¬ 
able distribution case—Revision, ^ , 

.Elders in rateable distribution cases should not 
atA^rule be interfered with in revision except 


C. P CODE {V OF 1908), S. 115—Other remedy. 

when they involve any question of jurisdiction. 
(Sadasiva Iyer and Coutts Trotter^ JJ,) Subbier 
V, Nachiappa Chettiar. 14 L W. 682 : 

70 l.C. 20 (2) ; (1921) M. W, N. 817. 

-S. 115 — Order — Order of District CourU 

Religious Endowments Act (XK of 1863,) 

The order of a Dt. Court under the Religious 
Endowments Act recognising the validity of an 
election in a Temple Committee amounts to an 
adjudication on the election’s legality and so open 
to revision by the High Court. (White, C. J. and 
Oldfield, /.) Vasudeva Iyer v. Devastanam 
Committee of Nagapatam. 

38 Mad. 694 : 14 M.L.T. 354 : 
(1913) M.W.N, 842 : 21 1. C. 451 : 25 M. L. J. 536. 

Other remedy. 

-S. lib—Other remedy—Setting aside 

ex parte decree — Revision, 

An order setting aside an gx parte decree, even 
if made without jurisdiction, is not open to revi¬ 
sion by'the High Court. (Walsh and Wallach, //.) 
Sheikh Kallu v. Nadir Baksh, 19 A. L. J. ,907 : 

64 I C. 627: 1922 A 441. 

- S. 116 —Other remedy —SutV—C. P. Code, 

O. 21, R. 63— Revision. 

Where another remedy is open to a party, e.g., 
by a suit under O. 21, R. 63, C. P. Code, the court 
will not entertain an application for revision. 
(Banerji, J.) Basdeo Sahai t>. Saraswati. 

641. C. 469. 

——S. 115— Other remedy open to applicant, 

A High Court will not interfere in revision 
when there is another remedy open to the appli¬ 
cant and therelore no application for revision of 
an order of dismissal of a suit under S. 9 of the 
Specific Relief Act will lie inasmuch as the 
plaintiff has a remedy by a regular suit on title. 
(Tudball, J.) Ramanand v. Sheo Bala. 

63 I. C. 809. 

-S. 115 — Other remedy —Appeal — No 

interference. 

Where an alternative remedy is open, the High 
Court will not entertain an application for the 
exercise of its powers of revision. An order of 
the lower court refusing to raise an issue at the 
instance of the deft’s pleader is not open to 
revision. (Rafique and Piggott, JJ.) Lala Kedar 
Nath v. Lal Sheo Pkatap. 62 I. C. 411: 

1 V. P. L. R. (H. C.) 72. 

___s. 115—0//^er remedy — Suit — Inter¬ 
ference nevettheless. 

When there are no complicated questions of fact 
or law and the applicants were clearly entitled 
to possession by virtue of their purchase from the 
auction-purchaser, the High Court interfered in 
revision with the order dismissing the application 
for delivery of possession. (Baw^rjee and Tudball, 
JJ) BUDDHU MiSSIR V. BHAGIRATA KUAR. 

40 All. 216 : 42 1. C. 936 : 16 A. L. J. 150. 

- S. \Xb—Other remedy— Suit — Revision, 

wheii to be sought. 

Where a party has another remedy by Suit 
under O. 21, R. 63, open to him he cannot 
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apply for revision of an order under O. 21, R 58. 
(Banerjee, /.) Bhairon v. Rajaina. 38 I. C. 299. 

-S. Mb—Other remedy — 

Ordinarily no application for revision will lie 
when a remedy by suit is open to the applicant 
but each case depends upon its own peculiar 
circumstances. (Richards, C. /. and Tudball, J.) 
Ram Narain v. iiIuhammed Shah. 

12 A. L. J. 899: 26 L C. 62, 

-S. 115— Other remedy Suit — No revi 

sion. 

The High Court will not generally reverse any 
order where a remedy by suit is open, but every 
case should be decided on its circumstances, 
(Richards, C, 7. and TudbaJl, J,) Ram Narain 
V. Ali Mahomed, 24 1. C. 807. 

Ss. 115 and 151— Other remedy— Appeal 
—Shana delivering attached property — Order 
making him pay. 

An order of a Munsif making a shana pay a 
certain^sum to the judgment-debtor, for having 
delivered attached property in his charge without 
permission, though irregular, cannot be interfer- 
red with either under S- 115 or l5l, C.P.C. ; but 
the shana, if a servant of the court, can appeal to 
the Dt. Judge. (Knox,J.) TuRsi Ram v. Parma. 

231, C. 907. 

-S. 115— Other remedy — Appeal, 

Revision does not He where an appeal is allow* 
ed by law. (Banerji, 7.) Ganga Charan v, Ba- 
dal. 19 I.C. 736, 

-S. 116— Other remedy^-Appeal—Ex parte 

decree. 

The High Court will not revise an order setting 
aside an ex parte decree, though it can be impea¬ 
ched in appeal from final decree, 26 M. 604, foil. 
22 C. 981, 9 C W. N. 584, diss. from. (Knox and 
Karamat Hussain, jj.) Nand Ram v. Bhopal 
Singh. 34 All. 592 : 16 I. C. 1: 

10 A.L.J. 130. 

-S, 116— Other remedy — Suit — Specific 

Relief Act (1 of 1877,) S. 9 —No revision. 

An order dismissing a suit under S. 9 of the 
Specific Relief Act is not open to revision as the 
aggrieved party has a remedy by suit open to him 

(Knox and Piggott, 77.) Ram Kishen Dass v, jai 
Kishen Das. 83 All. 647 : 11 I.C. 814 : 

8 A.L.J. 791. 

-S. \lb— ‘Other remedy — Suit — No revi¬ 
sion. 

Powers of revision under S. 115 are exercised 
only when the party applying to the Court has 
no other remedy. The Court will not exercise 
these powers where the proceedings which are 
sought to be revised are purely of a summary na¬ 
ture which do not finally decide the dispute be¬ 
tween the parties. (Mecleod, CJ. and Heaton, J.) 
Irbasappa V. Basan Gownda. 22 Bora. L.R. 746 : 

57 I.C. 432 : 44 Bom- 696. 

-S. 116 —Other remedy — Revision — Inter¬ 
ference . 

The High Court will not interfere in revision 
when the aggrieved party has a remedy by suit 
open to him except in cases where there would 


C. P. CODE (V OF 1908), S. 116—Other remedy. 

be a very serious miscarriage of justice if the 
High Court did not interfere. (Suhrawardy and 
Cuming, 77.1 Giribala Dasi v, Prianath Pal. 

66 I. C. 476. 

-S.115, 0, 21, Rr, 58 and 63— Other remedy 

open—No revision. 

Where an applicant in revision has other re¬ 
medies by way of suit or otherwise and where 
the order of executing Court,if any, is at the most 
an error of law, the intervention of the High 
Court under S. 115 of the C. P. Code is not called 
for. (Teunon and Cuming, J].) RaJANI Kan- 
TA Pal V. Kedar Nath Biswas. 47 I C. 190. 

——S. 115— Other remedy — Appeal — No 
revision. 

The High Court will not exercise ils revisional 
powers where the party has a remedy by way of 
second appeal. (Mookerjee and Beachcroft, 77.) 
R. C, Ray v, Muhammad Hussen, 20 I.C. 61. 

- S. Other remedy — Interference in 

revision. 

Although a High Court generally does not en¬ 
tertain an application for revision when there is 
another remedy open to a petitioner, there is 
nothing in the law which prohibits such court 
from interfering where grave injustice might 
have been done. lO All. 119 ; 36 P.R. 1887 : 7l P. 
R. 1884 : 15 P.R. 1874 Ref, (Abdul Raoof, 7,) 
Ralla Ram v. Mt. Raj. 4 Lah. L.J. 71: 

67 I.C. 945 : 1922 Lah. 63. 

-S, 115— Other remedy—Appeal — Revision, 

The Chief Court may interfere by revision in 
appealable cases, to avoid irreparable damage t)r 
for some other pressing cause. The Chief court 
set aside an order directing the plfl. to brmg 
separate suits against the several defts. (Broad¬ 
way, 7.) Rahman v, GoNeshi. 60 I. C. 797, 

-S. l\b—'Other remedy—No revision-^ 

SancHon undet O. 32, R. 7. 

Where another remedy exists to an aggrieved 
party the Chief Court will not interfere in revi¬ 
sion, (Jhonstone, CJ, and Le Rossigoll, 7.) Mus- 
sammat Gulab Khatun V, Chaudhuri. 

99 P.R. 1918 ; 32 I.C. 250 : 207 P.W.R. 1916. 

- 8 . 115— Other remedy — When a bar to 

revision. 

When another remedy not unduly cumbrous or 
expensive is open, revision should not be allowed." 
(Chevis, J.) Radha Kishen v, Bholu Mal. 

171 P.W.R. 1912 : 17 I.C. 264 : 176P.L.R. 1912, 

-S, lib—Other remedy—Appeal — Return¬ 
ing plaint. 

An order returning a plaint is not open to revi¬ 
sion. [Rattigan and Shaw Din, JJ ) Gurdas v, 
Bhag. 96 P.R. 1911 : 148 P W.R. 1911 : 

11 I.C. 231: 216 P.L.R. 1911. 

-S, 116— Other remedy — Suit — Order un¬ 
der O. 21, Rr, 98,99, 101. 

A party against whom an order is made under 
O. 21, Rr. 98, 99 or 101, has the right to proceed 
by suit under O. 21, R. 103, and therefore, cannot 
be allowed to have the order rectified in revision. 
(Rattigan, 7.) Mathu Mat v, Ambo. 

129 P.LR. 1911 : 10 LC. 183 : 240 P,W.R. 1911. 
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' '8* 116— remedy — Revision. 

It is no doubt the practice of this Court not to 
interfere in revision, when another remedy is 
available* but the High Court may interfere in 
exceptional cases especially where it is not clear 
that there is in fact another remedy, (Oldfitld, J.) 
Hari Krishna Pillai v Aror Pandithar. 

18 L.W, 108 : (1923) M.W.N. 364 : 72 I.C. 688 : 

1923 Mad. 663. 

- S \lb—-Other remedy-^High Conri, if 

interferes. 

The High Court is slow to interfere in revision 
when there is a separate remedy open. [Odgers, 
/.) VENTALA VEERARAZUr/. KukUVELLA SUB 
BARAYUDU. 41 M.L.J. 378 : (1921) M.W N 607: 

64 I.C. 493 : 16 L.W. 245 ; 1922 Mad. 3 

- S. 115 —Other remedy—Api>eal or suit — 

Interference. 

The High Court may interefere in revision 
though it may generally refuse where there is an 
appeal from the order or a regular suit can be 
brought. If a party can obtain complete and effec¬ 
tive relief in revision the High Court may well 
grant it. (Ayling and Srinivasa Iyengar, JJ.) 

MULAMBATH KuNHAMMA V, PARAKAT KaTHIRT 

KUTTI. 81 M L.J. 827 : 

38 I. C. 373 : 6 L.W. 472. 

-—^—8. \lb—Other remedy open—Suit — 

Revision 

Where another remedy is open to an aggrieved 
party, interference by way of revision is unjustifi¬ 
able. (Oldfield and Sadasiva Aiyar, 77.) Ponnu 
Rangam Pillai v. Lal Khan Sahib. 37 I.C. 348, 

-8. 116 —Other remedy open^-Appeal — 

Revision — Practice. 

While the High Court will not generally inter¬ 
fere in revision where an equally efficacious re¬ 
medy is open to the party by way of appeal, it 
will do so where it would be impossible to put - 
the parties in the same position in appeal as they 
would have been if the irregularities had been set : 
right in the lower court by a timely interferen¬ 
ce. (Kumaraswamy Sastri, J.) Abdul Rahim 
Sahib v. KullappaGounden. 30 I.C. 846 : 

18 M .L. T. 243. I 


C. P. CODE (V OF 1908), 8. 116—Other remedy. 

interfere in revision. Where a remedy by suit is 
( open to a party, a petition under S. 115 is not the 
1 best way of settling it and though a High Court 
will not decline to interfere in all cases where a 
remedy is available by suit, it will be justified in 
not interfering where a suit is a more efficatious 
remedy and interference will affect the rights of 
third parties. 41 C. 323, appr. 4 M.383 ; 15 Mad. 
372, 32 M. 334, (1912) M. W. N, 966, Foil, 
(Spencer and Seshagiri Iyer, Jj ) Somasundaram 
Chetty V, Tirunarayana Pillai, 

26 I. C. 692 : (1914) M. W. N. 738. 

--S. 116- Other remedy — Appeal — Order 

setting aside ex parte decree — Revision. 

An order setting aside an exparie decree is not 
open to revision as it can be contested when the 
final decree is appealed against- [Sadasiva Aiyar, 
7.) K. R. JAGANNATHA MUDALIAR V. VaTHYAR 
Appasawmy Mudaliar 24 I.C. 782: 1 L. W. 233. 

-S. 115—Other remedy — Appeal — No 

revision. 

An interlocutory order will not be interfered 
with by the High Court, when the party aggrieved 
can appeal against the decree. (Sadasiva Aiyar, 

J ) A. Gaible V. Ramayi Ammal. 

24 I. C. 781 : 1 L, W. 232. 

-S, 116 —Other remedy — Suit — Specific 

Relict AcU S. 9. 

Where a suit instituted under S. 9 of the Spe¬ 
cific Relief Act was dismissed on the ground that 
the trial involved a decision on a question of title, 
the aggrieved party may sue to get rid of the 
summary decision and it is not advisable to inter¬ 
fere under S. 115, C. P. C. (Sadasiva Iyer and 
Spencer, 77.) Ramamurthi v. Kunchuvarty 
Venkata Rao Garu. (1914) M. W. N, 96 : 

22 I C. 279. 

-S. l\5~~Othef remedy — Appeal — Revi* 

$ion. 

A revision is not competent where there is a 
remedy by appeal (Sadasiva Aiyar, J.) In re. 
Kollipara Venkamma. 12 M. L. T. 848 : 

171. C. 391 : 23 M. L. J. 381, 


-Ss. 115 and 73— Other remedy — Suit — 

Order for rateable distribution. 

An order under S. 73 deciding that a person is 
not entitled to rateable distribution is not open to 
revision by the High Court as the person affected 
has his remedy by way of suit. (Sankaran Nair, 
J.) Murugappa Chettiar V, Narayanasamy 
Pillai. (1912) M. W. N. 966 ; 17 I. C, 389. 

-8. 116 and 0, 21, R. 99 Other remedy — 

Stdt—No revision. 

Where a remedy by a suit is open as in the 
case of an adverse order under O 21, R. 99. the 
High Court will not interfere in revision, 
(Sundara Aiyar, J ) Venkatachellam Chattiar 
V. Veerapan Ambalagaran. 

14 I. C. 283 : (1912) M W. N. 612. 

- S. 115—Other remedy — Application to 

full court — Presy. S.C.C. Act (XV of 1882.) S. 38. 

The High Court will not, except in very spe¬ 
cial cases, interfere in revision, with the decision 
of a judge of the Presy. Small Cause Court, unless 
the patty aggrieved had fir^t applied to the Full 


— 8 . 115-^Other remedy—Appeal — Inter¬ 
ference-Grounds for revision. 

The High Court should interfere with the 
proceedings of a lower court where patent 
irregularities are brought to its notice in direct 
ing or refusing amendment, when unnecessary ex¬ 
penses or delay or multiplicity of proceedings 
is thereby saved, (Kumaraswamy Sastri, J.) 
Poosapathi Ramachandra V . Venkata Sub- 
BAYAMMA. 30 I.C. 41 : 29 M. L. J. 63. 

8. 116 —Other remedy—-Suit-No revision. 

There can be no revision in a case where there 
-3 a remedy by suit. 8 M. 484 and 21, I. C. 461 
foil, 25 I- C. 191 , 32 M, 334, not foil. (Hannay, J.) 
SuBBiAH Pillai v. Kailasam Pillai. 

26 I. a 19 : 1 L. W. 906. 

- 8 . 11b—Other remedy — Suit—No revi- 

si6n~rException. 

there has been no error of procedure 
m it is not open to the High Court to 
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Court of the Presy, Sm. Cause under S. 38 of the 
Presy. S. C.C. Act of 1882. (Ayling, J.) Seethapa- 
THY Naidu V, Lakshman Chetty. 

10 I. c 551 ; 10 M. I. T. 332. 

-S. Other remedy^lnierference, 

Where another and equally effective remedy is 
open to a party aggrieved by an order and where 
no grave injustice or inconvenience would follow 
from the refusal to act, the High Court would 
not interfere in revision with the order, 30 A. 331, 
33 A 647 foil. (Prideaux, A. J. C.) Ramji v, Bal- 
KRISHNA. 69 I. c. 719 : 1924 Nag, 38. 

-S. 115 —Other remedy — Suit — Spec. Rel, 

Act, S. 9—Interference in revisim. 

On principle revision . should not ordinarily 
be granted, even in a case in which no 
appeal lies, if some other remedy is provided 
which can be called reasonably efficacious in res¬ 
pect of the circumstances of the particular case. 
But where the decree of the Court below is mani¬ 
festly wrong, and the slower remedy by a regular 
suit would still leave the applicant suffering in¬ 
justice and undue hardship, the Court should 
exercise the revisional powers in his favour, 
(Hallifax, A. J. C.) Ramcha^dra v. Shridhar. 

5 N. L. J, 151 : 65 I, C. 351 : 18 N. I R. 71 : 

1922 Nag. 115. 

-S. 115 — Other remedy — Appeal — No 

revision. 

It is not the practice of the Judicial Commis¬ 
sioner’s Court to interfere in revision when the 
applicant can appeal. [Batten^ A. J. C.) Kisan 
Gopal Tajmalv. Baliram. 49 I. C. 382. 

-S. 115 —Other remedy — Suit—No revi¬ 
sion. 

It is not the practice to interfere in revision 
when another remedy by suit is open to the 
aggrieved party and when no great injustice or 
inconvenience would follow from the refusal to 
interfere. (Drake-Brockmany J. C.) Gula v, 
Sheodin RiM. 48 I. C. 415. 

-S. 115 —Other remedy. 

In an appeal from final order of dismissal, 
interlocutory orders are open to attack under 
S. 105, C. R Code. [Dunials, /.) Narendra 
Bahadur v, Peary Lal. 

64 1. C.211: 24 0. C. 216, 

-S, 115 — Other remedy — Suit — Inter¬ 
ference by High Court in revision. 

It is the practice of the High Court where there 
is another remedy, not to interjere under S. 
115, C. P. C. As the unsuccessful party in the 
present case had a right of suit, the court refused 
to interfere in the exercise of its revisional 
powers. (Mullick and Bucknill, J J,) Kapleshwak 
Jha V . Raghunandan Parsad. 

1 Pat. L R. 370 : 4 Pat. L. T. 718: 74 I. C. 474 : 

1924 P. 134. 

-S. 115 and 0. 17. Rr. 2 a«d Z—Other re¬ 
medy—Dismissal of suit — Appeal. 

Where the lower Court dismisses a suit making 
it clear that it is proceeding under the provisions 
of 0,17, R. 3, C.P. Code, and not under 0,17, R 2. 
the remedy of the plaintiff is by way of appeal and 
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not in revision to the High Court. [Mullick and 
Kulwant Sahay, JJ.) Syed Baker Hussains:;. 
Mirza Hussain Mirza. 4 Pat. 46: 

73 I, C, 373 : 1923 If. 223. 

_S. llb—Other remedy — Interlokutory 

order—Liability for accounts—Government of 

India Act, S. 107^ i 

Where the parties have a right of appeal 
the ultimate decision after the accounts are t^ken 
the High Court should not interfere in revision'^or 
superintendence, unless it were proved to its’^ 
satisfaction that the Judge had g'ven improper 
directions in his interlocutory order as to the 
mode of taking accounts to the commissioner 
which unless varied or set aside would result id 
irreparable loss to the parties. (Miller, C.J. and 
Mullick, J.) Harihar Prasad.Singh z;. Maharaja 
Kesho Prasad Singh. 3 P. L, T. 638 : 

(1922> P. 598. 

-S. 115—0 iher remedy—Conclusion rig hi 

but procedure wrong — Interference. 

Per Das, J. —The ordinary rule is that where 
an aggrieved party has other remedy available, 
the High Court is unwilling to interfere in 
revision. 

Per Bucknill, J: -Where the right thing has been 
done in quite the wrong way, the sensible course 
is not to interfere. (Das and Bucknill, JJ.) Syed 
Ali Zamin V. Nawab Syed Mohabad Arbar Ali. 

1 Pat. 68 : 3 Pat. I. T. 406: 66 I. C. 136 : 

1922 P. 315. 

-Ss. 115 and 73 (2)— Other remedy — Suit — 

Rateable distribution. 

Under S- 73 (2) a remedy by suit is available 
and it is settled practice of the Patna High Court 
{ that it will not interfere in revision where there 
is another remedy available except in very except¬ 
ional circumstances (Coutts and Adami, JJ.)Mvs 
samat Harmoozi Begum v. Mussamat Ayesha- 
1 Pat. L. T. 296; 57 1. C. 421; 5 Pat. I. J- 415. 

---S. 115— Other remedy open — Re vision^ 

Per Coutts and Atkinson, JJ. —The High Court 
will not interfere in revision in any case in which 
the petitioner has another remedy except in very 
exceptional circumstances, Per Manuk, J. —When 
the High Court can, by interfering in revision, in 
appropriate cases, terminate the litigation, the 
mere fact that another remedy by suit only lies 
should not per se, be a reason for non-interference. 
[Atkinson, Coutts and Manuk, JJ,) Raghu 
Nandan Prasad Misra v. Ramcharan Manda. 

4 Pat. L.J. 94 : 49 I. C. 150 : 1919 Pac, 81 (F. B.) 

-S. 115 and 0. 21, Rr. 58 and BZ—Other 

remedy—Suit — Order removing attachment— 
Revision. 

Where on the objection of the objector the 
Court directed the removal of the attachment 
on certain lands and an application in revision 
was made against that order./feW, that if theorder 
of a subordinate Court is declared by law to be 
conclusive, the superior court will not interfere 
unless the extrinsic conditions of the subordinate 
Court’s legal activity have been plainly infringed 
and not merely where the error consists in mis- 

appreciation of evidence or misconstruction of the 

law. 7 B. 341 Foil. [Rigg, J. C,i Maung Sanba 
V. Maung Lan Bye. (1917) 3 B. B. R 13; 

42 I. C. 74: 11 Bur. L. T. 123. 


1569 


1570 


CIVIL DIGEST, 1911—1923. 


C* P. CODE (V OP 1908)t 116—Other remedy. 

115—0/;/cr remedy—A fi>eal^No revi- 

StQf%% 

An order made under S. 55 (4) rejecting 
an application for forfeiture of security bond is 
appealable and therefore no revision lies. 16 A 183 
disi. (Saunders. A. J. C.) Nga Kyi v. Nga Ky. 

10 Bur. L. T. 18: 34 I, C. 247 : 
(1916) II. XJ. B. R. 103 

I 

" — ll^^Other remedy^Appeal-No revi- 

ston. 

When the applicant has not availed himself of 
another remedy open to him by way of appeal, 
revision is refused. (Pratt. J. C. and Crouch. A J. 
C.) Seumal Nihal Chand V, Pursomal 

19 I. C. 450 : 6 S. L R. 166 


Petition. 


-- —S. 115— Fetition for revision—Not neces¬ 
sary. 

The High Courtis incompetent to hear a second 
appeal from the lower appellate court when no ap 
peal is possible to the latter court from the first 
court; but it has jurisdiction to deal with the matter 
under S. 115, though no application is made lor 
that purpose, in a fit case. (Holmwood and Mullick. 
JJ.| Gangadhar Karmarkar V , Shekh r BASINi 
Dasya. 31 I. C. 812 : 23 C.I,. J. 235, 

Revision. 

-S. 116— Revision. 

No revision lies from an order of remand. 
(Raftque. J^) Bishmath Singh v. Ram Sri. 

1923 All. 464 (2) : 76 I. C. 525 (1). 

S, llb—Revision^'Conversion into appeal. 

A revision filed after the expiry of the period of 
limitation prescribed for an appeal cannot be 
changed into an appeal. But if the facts of the 
case were so peculiar and the order of the Court 
below was so raaniiestly unjust, the Chief Couri 
granted extension of limitation under S. 5 of T im. 
Act. (Broadway and Abdul Raoof. JJ ) Mamood 
V. JAWAHAR. 2 Lah. L, J. 734, 


-Ss. 116 and 104 (2)— Revision—Order on 

appeal from order returning plaint for presenta¬ 
tion to proper Court 

An order of an Appellate Court reversing-an 
order ot the Lower Court returning a plaint for 
presentation to the proper Court is open to revi¬ 
sion, as no Second Appeal lies from such order. 
(Abdul Raoof, J.) Ram Lal Ishar Das v. Salig 
Ram. 691. C. 2 : 7 P. W. E. 1921. 


——8. 116— Revision—Satisfaction of decree 
out of Couri—No bar to revision. 

An application for revision is not barred by 
the mere fact that the petitioner has satisfied 
the decree out of Court. (Shah Din, J.) Kanhaya 
Lax. V . Narpat Rai. 35 P. L. R. 1912 : 

. 168P, W.B. 1912 : 141. C 793 (1). 




—S. 115 and 0. 21, E. 2— Revision -Conver¬ 
sion pnto appeal, 

;In a fit case the High Court may convert a re¬ 
vision petition into an appeal. (1916) 1 M. W. N. 
i9S,JoIL {Seshagiri Aiyar. J.) Matharasappa 

V. Muthu Chettiar. 

60 L C-931 : 9 1.. W. 696. 

VoL. 1—99 



C. P. CODE (V OF 1908), S, 116-Soope of. 

— 7 —S. lib—Revision—Comerted into appeal. 

When a revision petition is by order of court 
altered into a second appealj the second appeal 
will be in time if at the dale ot the filing of the 
revision, the time for second appeal had not been 
gone. Up. Burma C. K, No. 28 of 1914, loll. 
(Saunders, A. J, C.) Nga Vein v. Nga So. 

(1916/ II. U. B. E. 106 : 34 I. C. 264 1 

lOJBur. L. T. 10. 

Eight to apply. 

S. 116— Right to applv—Intervenor in 
proceedings under S 138 of the Ouah Rent Act 
The intervenor in a rent suit under S. 138, 
Oudh Rent Act, cannot question the order of the 
Rent Court by an application for revision under 
S. Il5. (Stuart and Kanhaiya Lal, A.J.ls). 
Musam.mat Kani'z Fizzah Bini v. Tirlok Nath. 

57 I. C. 480 ; 7 0. L. J. 307. 

Scope of. 

-—8. 115— Scope of— Powers under—Not so 

wide as under S. 25, Provincial Small Cause Courts 
Act 

^ Powers of the High Court under S. 25 of Prov. 
Sm.C. Courts Act are wider than those under 
S. 115 , C. P. C. (Walsh and Ryves, JJ.) Chander 
Sen V. Man Mohan Lal. L. R 3 A. 17. 

— --S. 116 and 0. 9, R. A—Scope of—Inter¬ 

ference, 

A Courtis not entitled indirectly to allow an 
appeal which is not given by the Code by treat¬ 
ing the matter as one in revision. [Richards, C.R. 

7. and Banerji, J.) Kamji Das v. Bhagwan Das. 

43 1. G. 180. 

-8. 115—Sco^^ of — Mortgage decree — Sale 

— Claim. 

A claim is not entertainable under O. 21, R. 58 
of th'e C. P. Code to property, which has been 
ordered to be sold under a mortgage decree and 
where it is disallowed no revision can lie to the 
High Court under S. 115 of the Code. (Sander¬ 
son, C./. and Richardson, J.) Mahabir Prosad 
V. JoGENDRA. 68 I. C- 27l : 

26 G. W. R. 60. 

-S. 115— Scope of. 

Even if the Lower Court, in the exercise of its 
judicial discretion commits an error, the error lis 
not such as brings the case within S. 115 of the 
Code. (Teunon and tlff^hcroft. JJ.) Rajendra 

KiSHOREV- MATHURA TvToHUN. 

65 I. C. 228 : 25 C W. N. 566. 

-S, 116— Scope of. 

Section 1J5, C. P. C , which corresponds in 
its wordings to S. 44 of the Punjab Courts Act, 
applies to j urisdiction alone, the irregular exercise 
or non-exercise of it or the illegal as^^umption of t, 
and it is not directed against conclusions of law 
or fact in which the question of jurisdiction is 
not involved. {Moti Sugar. J.) The Punjab Bank¬ 
ing Company, Ltd v. Diwan Dhanpat Rai. 

76 I. C. 487 : 1923 Lah. 606 (2). 

-S. nb—Scope ofS. 99. C. P. C. 

S 115 must be interpreted liberally but in har¬ 
mony with S. 99. (Stanyon. A.J.C) Bisandayae 
S iTARAM V Bodulal Ladhuram. 18 H. L. B. 208 : 

42 Ij 0 i 74 (lf 
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C. P. CODE{V OP 1908), S. 115—Scope of. 

_-S. 116-B—Sco/>e of~-Appeal from non¬ 
ap pealable cases may be treated as-^applUaiion for 
revision—-Not applicable to interlocutory orders. 

There is abundant authority for holding that 
where no appeal lies an appeal to the High Court 
may be treated as an application for revision. 
S. 115 is intended merely to rule out revision of in¬ 
terlocutory orders. An order of remand is not an 
interlocutory order as it entirely disposes of the 
case so far as the Court disposes it for the time 
being. 1922 All. 254, 1922 All. 226 Dist. (Ashworth 
J C.) Sheikh Farzand Au 3 ;. Ekadashi. 

26 0. C; 10 : 10 0, L. J. 36 : 

9 0. & A. L. E. 332 : 73 I,C. 591 : 1923 Oudh 177. 

_S. llbScope of—Powers under—When 

So long as a court ha^ jurisdiction to determine 
a question even if a wrong decision is come to, 
the High Court will not interfere in revision, es¬ 
pecially where substantial justice has been done. 
A petitioner who claims revision must come to 
court with clean hands and show he has been 
unjustly treated. (Pipon^ /. C.i Ram Das v. Ram 
Lal. 73 1. C, 873. 

Subordinate Court. 

-S. 115 —Subordinate Court—High Courts 

Kumaun—If subordinate to the Allahabad High 
Court. 

The High Court of Kumaun is not a Court sub¬ 
ordinate to the Allahabad High Court for pur¬ 
poses of revisional jurisdiction under the Code of 
Civil Procedure. (PiggotU Sadar Singh 

Kondari V. Amar Singh Kondari. 

45 A. 383 : 711. C. 991 (2) : 1923 A. 291 (2). 

-S. Wb—Subordinate Court—Agra Ten¬ 
ancy Act—Matters under — Revision. 

The High Court has no power of revision in 
matters coming under Agra Tenancy Act. 
31 A. 445, fol. (Abdul Raoof, J.) Jumna Prasad v. 
Karan Singh. 41 All 28:46 1.0.338. 

16 A. L. J.859: 

--S. 115— Subordinate Court—City of Bom¬ 
bay Municipal Act, S. 33— Election petition — 
Decision of Chief Judge of Small Cause Court. 

The High Court has no jurisdiction under S. 115 
of the C, P. Code to interfere with the deci¬ 
sion of the Chief Judge ^the Small Cause Court 
in an election petition. TTie Chief Judge acting 
under the powers given to him by S. 33 of the 
City of Bombay Municipal Act is a persona desig- 
nata, (Macleod^ C. J. and Crump, /,) Naval 
Kar V, Mrs. Sarojini Naidu. 25 Bom. L. E. 463. 

73 I, C. 133 : 1923 Bom. 421. 

-S. llb—Subordinaie Court — Land Acqui¬ 
sition Officer — Omission to make reference — 
Revision. 

Where a Collector in a land acquisition pro¬ 
ceeding refuses to make a reference to the Dis¬ 
trict Court on the question of the apportionment 
of the compensation, the High Court has no 
power to interfere with the order in the exercise 
of its revisional jurisdiction, as the Collector is 
not a “Subordinate Court** to the High Court, 42 
'M. 231 dis. (Macleod, C, 7. and Crump, J.) Bal- 


C. P. CODE (V OF 1908), S. 115—Subordinate 
Court. 

KRISHNA DASI V. THE COLLECTOR, BOMBAY 

Suburban, 47 Bom, 699 • 25 Bom. L- E. 398: 

73 I. C. 354 : 1923 Bom, 290. 

-S. 115 — Subordinate Court — District 

Judge acting under S, 4 of Act XII of 1850— No 
revision* 

An order of a District Judge under S. 4 of the 

Public Accountants Default Act is not made by a 

Court subordinate to the High Court and there¬ 
fore not open to revision by the High Court. 
(Beaman and Heaton, JJ.) Cooper In re. 

40 Bom. 119 : 43 1. C. 465 : 19 Boba. I. E. 926. 

-S. 115— Subordinate Court — Manilatdar. 

A District or Deputy Collector purporting to 
act under S. 23 of Bombay Act (II of 1906) is a 
court and his order is subject lo revision. ♦ (Scoi^, 
C. 7., and Batchelor, J.) SONU Janardhan Kul- 
KARINI V, AR]un Barku Kunbi. 39 Pom. 652J: 

29 I. C. 954 : 17 Bom, L. E. 579. 

--S. 116— Subordinate Court — Mamlatdar. 

S, 115 authorises the High Court to interfere in 
revision with the order of a Collector under S. 28 
of the Mamlatdar*s Courts Act, The Collector has 
no authority under the latter section to reverse a 
decision of the Mamlatdar given on evidence. 
(Scott, C. 7, and Chandavarkar, J ) Purushot- 
tUm Janardan 2/. Mahadu Pandu Turmalkkar, 
37 Bom, 114 : 17 I. G. 676 : 14 Bom. L. E. 947. 

-S. 115— Subordinate Court—Mamlatdar 

—Bombay Mamlatdar's Courts Act (Bom. Act 11 
of 1906). 

Tne High Court’s extraordinary power of 
superintendence is that of direction and so it would 
interfere only lo avert any material and irrepar¬ 
able injustice which has been done in the Mam- 
latdar's court. (Beaman and Hayward, JJ.) 
Keshav Dhondi Sinde v. Jairam. 36 B. 123 : 

12 I. C. 709 : 13 Bom. L. E. 1031. 

-S. 115— Subordinate Court — Talukdari 

Settlement Officer. 

j A Talnkdari settlement officer is merely an 
' administrative officer and not a Subordinate Court. 
9 Bom. L. R. 821, Foil. (Batchelor and Rao, 77.) 
Gambhir Singh v. Agar Singh. 9 I. C 943 : 

I 13 Bom L. E. 118. 

-S, —Subordinate Court — Revenue 

Court—Assessment of rent by Court having juris¬ 
diction—B. r. Act, s. 105. 

The High Court will not interfere under S. 115 
with an order made by a Court fixing a fair and 
equitable rent on the ground that the rent fixed is 
not fair or equitable if the court had jurisdiction 
under S. 105, B. T, Act, to make the order. (New- 
bould, J.) Ram Lal Gothi v* Roy Chaudhuri 
Shatish Chandra. 53 I. C. 411. 

——S. 116— Subordinate Court — Cr^P^Code, 

S. 195 or S. 476— Order by Civil Court — Revision* 
Where an order is passed by a Civil Court 
under S. 195 or 476, Cr. P. C. the High Court can 
revise under S, 115, C. P. C. or S. 15 of the High 
Courts Act and the Criminal Bench cannot revise 
the order. (Chaudhuri, J.) Budhu v. Chotu 

25 C.L.L 401: 411. C. 818 : 
18 Or. L. J. 793 : 21 0. W. N. 654. 
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C. P. CODE (V OF 1908), S, 115— Subordinate C. 
Court. 

“ S. 11^'—Subordinate Court—Single Judge 
of High Court—Decision'-Not revisable. 

No decision of a single Judge of the High Court 
sitting alone can be revised under S. 116 as he is 
not a court subordinate to the High Court. {Jen¬ 
kins, C. J. and Chatterjee, 7.) Debendra Nath 

Das V. BiBUDHfiNDRA Mansimgh. 

33 1. C. 745 ; 43 Cal. 90, 

-S. 115— Subordinate Court — Sub-divi¬ 
sional officer acting as court—Revision—Commis¬ 
sioner of High Court — Jurisdiction—Sonthal 
Parganas Act, S. 2. 

Revision of an order of a Sub-divisional Officer 
acting as a court under S. 2 of Sonthal Parganas 
Act lies do the Commissioner and not to High 
Court. (Doss and Richardson, 77.) Gulam Najaf 
Miah V. Panchanan Gupta. 23 I. C. 876 (2) ; 

19 C. L J. 292. 

- - S. 115 —Subordinate Court — Chota- 

Nagpur renancy Act—Deputy Commissioner, 

Deputy Commissioners acting judicially under 
the Act are courts subject to the appellate juris¬ 
diction of the High Court ; jnd the High Court 
can interfere with their ordets in revision if they 
exceed their jurisdiction or fail or refuse to exer¬ 
cise the jurisdiction vested in them by the Act. 

38 C, 832, rel, on. [Chitty and Teunon, 77.) Kar- 
TiK Chandra v, Gora Chand. 4o Cal. 518: 

20 I. C, 420: 17 C. L. J. 593: 

-S. 115 —Subordinate Court—Land Acqui¬ 
sition Act(l of 1894), Ss. 3. 10 and ^9—Deputy 
Collector* 

Where a Land Acquisition Deputy Collector 
commits an error in not making a reference un¬ 
der S* 49 of the Act, High Court can set it right in 
the exercise of its extraordinary jurisdiction. 12 
C. W. N. 241, fol. (Caspersz and Chaiterjee, 77.) 
Krishnadas Roy v* Land Acquisition Collec¬ 
tor OF Patna. 16 C. W. N. 927:13 I. C. 470 : 


P. CODE (V OF 1908), S. 115 —Subordinate 
Court. 

“ S. 115— Subordinate Court — Election in¬ 
quiry, 

Sub^Court holding an enquiry into elec¬ 
tion under the Madras Dt. Municipalities. Act is a 

Court subordinate to the High Court. 16 L. W. 
848; 1923 M 192 foJ. (Wallace,].) Ahmad Thambi 
V, Basawa Marakayar. 16 I. W. 898 : 

(1922) M. W. N. 8 13: 44 M. L. J. 69: 46 M. 123 : 

72 I. C. 902: 1923 M, 254. 

-S. llb—Subordinate Court—District 

Judge—Trial of elections, 

A District Judge trying the validity of an elec¬ 
tion under the Madias Local Boards Act XIV of 

1902 is not acting as a persona designata but as 
a court : his orders are judicial and liable to in¬ 
terference in revision by the High Court. The 
mere fact that the order of the District Judge is 
declared to be “final” merely means that it could 
not be questioned by way of appeal but it does 
not exclude the exercise of revisional jurisdiction 
by the High Court. (Krishnan and Venkatasubba- 
rao, 77.) Ramaswamy Goundan v, Muthu Vel- 
APPA Goundan. 46 Mad. 636 : 

(1923) M. W. N. 133 : 44 M. L, J. 1 : 

71 L C. 1039 : 64 L. W. 848 : 1923 Mad. 192. 

-S. llb—Subordinate Court — Sub-Judge 

trying'an election petition. 

A Sub-Judge trying an election petition question¬ 
ing the validity of the election of a municipal 
commissioner under the Madras District Munici¬ 
palities Act is not a court subordinate to the 
High Court within S. 115, C.P, Code, Consequent¬ 
ly the High Court has no jurisdiction to inter¬ 
fere with the order of a sub-court refusing to try 
an election petition, 21 Jt5. 279 Foil: 38 M, 681 Ref, 
(Devadoss, J.) Deivanayagam Pillai v, P. T. S. 
Diwan Mohideen Rowther. 

(1922) M. W. N. 818: 16 L. W. 827: 70 £. 0. 780: 

44 M. L. J, 39 : 1923 Mad. 169. 


16 C. I. J. 165. 


--S. 115— Subordinate Court—Order undet 

Part 2, Lunacy Act ^cannot he revised. 

Order of Dt. Magistrate under part 2 of th< 
Lunacy Act with respect to reception, care anc 
treatment of the lunatic are executive and not ju 
dicial and therefore not revisable by the High 
Court. (Abdul Raoof and Harrison, 77.) Donate 
V . Emperor. 4 Lah. 1 : 73 l.C. 696: 24 Cr.L.J. 664 

1924 Lah. 55 


-S. 11b-^Subordinate Court—Board of Re¬ 
venue—Proceedings under S. 169, Madras Estates 
Land Act—Nature of power of High Court to re¬ 
vise, 

Aq appeal preferred to the Board of Revenue in 
a matter referring to Recording of Rights was 
dismibsed without hearing the party in person 
or by pleader. Held, the High Court would not 
interferiB in revision (1) becaase the petitioner had 
a remedy by suit in a Civil Court under S. 170 of 
the Estates Land Act, and (2; The order of the 
Board is not that of a Court exercising judicial 
functions and subject to the appellate jurisdic- 
tibn of the High Court. (Spencer and Devadoss, 
//;) Bvrla Appanna V . Anala Lachayya. 

18 L. W. 849; 38 M. L. T. 92 (H. C.): 

45 K. L. J. 785 ; 47 Had. 250 : 1924 H. 119. 

•'A 


-S. 115 —Subordinate Court—Land ac¬ 
quisition proceedings — Collector. 

Proceedings under Part III of the Land Acqui¬ 
sition Act are judicial in character and an order 
by the Collector refusing to make a reference on 
the ground that the applicant has no interest 
under S.18 of the Land Acqn. Act is open to revi¬ 
sion Under S, 115, C. P. C- or S. 107 of the Govt, 
of India Act. 12 C.W.N. 241, foil. : 36 I. C. 621, 
diss. (Ayling and Krishnan, 77.) Parmeswara 
Iyer v. Land Acquisition Collector, Pal- 
ghat. 

49 I. C. 659 36 M. L, J. 95: 42 Mad. 231. 

-S. 116— Subordinate Court — Revenue 

Court—Interlocutory order — Revision. 

Applications to revise interlocutory orders pass¬ 
ed by Revenue Courts in suit from which no ap¬ 
peal lies against the final decree should be pre¬ 
ferred to the High Court and not to the Board of 
Revenue, (Ayling and Krishnan, JJ>) Parama- 
SWAHl Aiyangar V. Alamu Nachiar Ammal. 

42 Mad. 76 : 85 tf. L. J. 632: 9 L. W. 26 : 

491. C. 11: (1918) M. W. H. 107. 

—--S. 115 —Subordinate Court—Proceedings 

before Land AcquisiHon Officer. 

Ajlandacquisition officerlts not a court. Proceed¬ 
ings under the Act till the matter comes before 
the Judge are only administrative. No revision by 
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* ^ , suit* 

Court. 1 

eregor, JJ.) Mahomed Ibrahim Moolda v. b. 

R. JANDOSS. 1 Bur. 1 J. 138 : 70 I- 

11 L. B. R. 387 : 1923 R. 49. 


a High Court lies to reverse his proceedings. (Ah- 
dur Rahim, 0. C. J. and Seshagiri Aiyar,‘J.) 
Messrs. Best and Co , Ltd v. Dkputv Collec¬ 
tor OF Madras. 20 M. L. T. 388. ^6 I. C. 621: 

(1916) 2 M. W. N. 348:.4 L. W. 535^ 

- g 115 — SubordiiiCitc Court Village 


An o(der passed by a Dist. Munsif under S. 73 
of the Madras Village Courts Act can be revised 
bv the High Court. (Sadanva Atyar and Moore, 

JJ.) PARAMAblVAM PiLLAI V. 

AMMALi 

S. 11 ^—Subordinate Court-- Presidency 


Small Cause Court. . ^ Pr^ 

The High Court can revise a decision oi a t"re 

sidency Small Cause Court but it shall not look 

into the facts nor interfere on the ground of some 

mistake in fact or law. (Oldfield and Sadasiva 

Iver //.) Venkataramanujulu NaidU v. 

swa'mi Naidu. 2 L W 709: 18 M. L. T. 164: 

30 I. C. 353. 29 M L. J. 353: (1915) M. W. N. 728. 

"S. 115 —Subordinate Court — Presy.Sm. 


Cause Court—Proceedings under ii, 41 ofPresy. 

Sm Cause Courts Act. , 

A H gh Court under S. 115 can revise proceed 

ings under S 41 of the Presidency Small Cause 

Courts Act. (Seshagiri Atyar, J.) Ramasami 

Naidu v. Venkata Ramanjulu Naidu. 

36 M. L. J. 467 : 26 !■ C. 572 : 

(1914J M. W. N. 368. 

■S. iXb—Subordinate Court—Rent Court 


In cases where an appeal would lie to the High 
Court, the Rent Court is a court subordinate o 
the High Court within the meaning of S. lli» 
C P. Code. 14 O C. 38. foil. (Simpson and ]^az%r 
Hassan, A. /. C.) Chanhraia v. Kalka Pande, 
9 0. I. J. 543 : 72 I. C. 394 : 1923 Oudh 18. 

_J.--S. 115— Subordinate Court : Revenue 


Withdrawal of Suit. 

_S. nb—Withdrawal of suit—Permission 

wrongly given —Interference. 

Where a court decides wrongly to grant per¬ 
mission to withdraw Horn a suit with liberty to 
bring a fresh suit, but still bas applied its mind 
to the question whether there was a formal defect 
by reason of which the suit was liable to fail, the 
High Court cannot interfere in revision. (Dani¬ 
els. J.) Nannhu V. Roshan Singh, 

741 . C. 112 : 1924 A. 121, 

_S. 115 and 0. 23, R. X—Withdrawal of 

suit -Order without recording reasons—Revision. 

Where on an application for leave to withdraw 
a suit with liberty to bring a fresh suit the Court 
merely passed an order to the effect that it was 
allowed without considering or recording the 
grounds for granting such leave, the High Court 
in revision set aside the order, (Banerji, J ) Rah- 
MAT Ullah V. Dharam SiNGH. 20 A. L J. 90 : 

L. R. 3 A. 93 : 64 I. C. 948 : 1922 All. 185. 

-S. 116 and 0. 23, K I—Withdrawal of 

suit—Revision. 

Order made within jurisdiction permitting plfi. 
to withdraw the suit with permission to bring a 
fresh suit cannot be revised by High Court. (Pig- 
gott and Walsh, JJ.) Nahney Lal v. Jaganath 
Prasad, 58 1* C. 134, 

-S. 115 and 0.23, R. 1—Withdrawal of 

suit—Mistake of Law — Revision. 

The High Court cannot interfere under S, ll5, 
C. P. C. where the Lower Court has jurisdiction 
to allow a withdrawal but makes a mistake of law. 
(Richards. C. J. and Banerji, J.) Jhumua Lal 
39. Bisheshar Das. 40 Alt. 612: 

46 I. C. 71 : 16 A. L. J. 495. 


Court. . • L t 

The power of the High Court to interfere in 

revision with the orders of revenue courts is con¬ 
fined to tnose cases where an appeal lies to the 
District Court and the High Court, (Chamier, 
J.C. and Evans, A.J.C.] Indar Prasad v. Fateh 

Chand, ® 

_S. 116 and Government of India Act, 

(1915), S. 10 ^—Subordinate Court-Revenue Court. 

An order of a Revenue Court under S. 476 ol 
the Cr P. Code is open to revision by the High 
Court under S. 115 of the C. P. C. or S. 107 of the 
Government of India Act (1915)« (Adami and 
BucknilL JJ.) Raktu Singh v Emperor. 

6 Pat. L J. 178 : 2 Pat. I, T. 609 
22 Cr. L J. 403 : 611. C. 643 : 1921 Pat. 240. 

S 116— Subordinate Court—First Judge 


3.115 and 0.23, R. I—Withdrawal of 

suit—Ground not.stated. 

Where a Court allowed withdrawal of suit but 
was silent in its judgment as to its being satisfied 
about any formal defect or any other sufficient 
cause for withdrawal, held the High Court could 
interfere and set aside the order of withdrawal. 
(Knox and Rafique, JJ.) Radha Rawan v. Tola 
Ram. 17 I C, 647 : 10 A, L. J. 393. 

-S. 115 and 0. 23, R. 1—Withdrawal of 


of Court of Sm. Causes is subordinate to High 

Court. , ^ 

The First Judge of the Court of Small Causes is 

not merely a persona designata appointed for a 
special purpose and be must be regarded as a 
Civil Court and as such subordinate to the High 
Court. The High Court has, therefore, jurisdic¬ 
tion to entertain an application for revision from 
his decision. (Robinson, C. Pratt and Mac- 


suit—Order by Lower Court—Power of High CourL 
Where a suit is allowed to be withdrawn by 
the Lower Appellate Court for sufficiert reason 
tbe High Court will not interfere because the only 
thing it should sea is whether the order of Lower 
Court was advisable for the ends of justice and 
not, whether any party is prejudiced thereby. 
(Griffin, J.) Shanker Lad v. Mahtab Dei, 

14 1. C. 414 : 9 A. L. J. 207. 

— S. 116 and 0. 23, B,. Withdrawal of 


When the grant of leave to withdraw suit Is 
improper it will be interfered with in revision, 
(Richardson, J.) Kiranmoyi v, Rama Nath. 

MI.C. 556 . 
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suit. 


--—So 115 and 0. 23, B. 1 y%)—Withdrawal 

of suit — Ai>piioation for permission to withdraw— 
With liberty. 

In the case of an application for permission to 
withdraw a suit and bring a fresh suit, the Court 
cannot grant withdrawal without permission for 
a fresh suit, and in the event of the court desiring 
to refuse liberty to bring a fresh suit it should 
dismiss the application altogether and try the 
suit in hand. (Chatterjea and Mullick, JJ ) 

Suradhani Debya V, Chandra Nath t^RAMANiK. 

87 I. C. 131 : 20 C. W. N. 1101. 


— S. 116— Withdrawal of suit—Order al¬ 
lowing is open to revision. 

An order allowing a suit to be withdrawn with 
liberty to bring a fresh suit, if improperly made, 
is capable of being revised by the High Court. 
{Ahdul Qadir^ J] Ghulam Rasul v. Mr. Ram¬ 
zan Bibi. 68 I. C. 753 ; 1923 L. 97. 

—-S. 115 and 0. 23, E. 1.— Withdrawal of 

suit — Order giving permission - Revision. 

An order under O. 23, R 1 giving permission 
to withdraw, is open to revision. 27 M. L. J. 480; 
25 C. L. J. 454, rel on. (Soott Smith, /.) Munna 
Lal V, Chhabil Das. 

117 P. W, B. 1918 : 46 I. C. 181. 

116 and 0, 23, B. 1— Withdrawal of suit 
with liberty to sue — Ill-advised grant of leave —• 
Retision, 

Where in granting leave to withdraw a suit 
with libertv to sue afresh the Judge never applied 
bis mind to the merits of the application and gave 
no reasons for allowing the plaintiff permission 
to bring a fresh suit and it was quite clear that if 
he had considered the language of the section for 
a moment such a permission could never have 
been given. Held that the High Court can and 
will interfere in revision in such cases. (Daniels^ 
4. /. C.) Pulai V, Rana Umanath Singh. 

72 I. C. lo84 : 9 0 & A. I. B. 3 

- S. 122— High Court cannot alter period 

of limitation. 

The High Court has power to alter, amend and 
add to rules of procedure laid down in the Code 
of Civil Procedure accordm^ to S. 122, but it has 
no power to alter the period of limitation provid¬ 
ed by the LimitaMon Act. (Abdul Raoof, J.) 

Madan Gopalv. Malwa Ram, 

68 I. C. 777 ; 1923 Lah. 96. 


_S. 122 —Rules under — Lahore High 

Court. . t ^ 

Under the Rules of the Lahore High Court 

framed under S. 122* the memo in the case of 

Second appeal shall be accompanied bv a copy 
of the First Courrs judgment. (Chevis, J,) 

Molu Mal V. Sri Ram. « 

63 I. C. 33 : 2 Lah 227. 

S 122 and 0. 9, B. Madras High 


Court—Appiioalion to set aside ex parte decree 
Power of High Court to make rules extending 

^*^. 5 of the Lim. Act as it stands, does not 
extend to applications to set aside ex parte decrees, 
but the High Court acting under S 122 of tlie 
C^.'Code can frame a rule malting it applicable 


C. P. CODE (V OF 1808), 8. 182. 

to the periods of limitation prescribed in that Act, 
(Coutis-Trotter, 7.) Sennimalai Goundan v. 
Palani Goundan, 82 I. C. 976. 

-S. 122—Force of rules under—Effect 

change in rules in schedule* 

In order to have the effect of varying the rules 
in the first schedule to the Code, the rules under 
S. 122 must first have been considered and sub¬ 
mitted by a Rule Committee appointed utider 
S. 123. (Jwala Prasad and Ross, JJ,) Ramdeo 
Singh v. Makhan Singh. 

74 I. C. 330 : (1923) Pat. 19. 

—-Ss. 122 and 123 — Rules not submitted to 

committee —Ultra Application to Patna 

High Court, 

Ss. 122 and 123 do tiot apply to Patna High 
Court. Though the rules made by the High Court 
were not submitted to any Rule Committee, and 
though no Rule Committee exists in Patna, the 
rules are not ultra vires, (Miller, C. J. and 
Mullick,J) RAJENDRA KiSHORE V. Kamakhya 

Narain Singh. 2iFat. I. X. 112 ; 

5 Pat. L. J. 719 : 60 1. C. 285 : 

(1921) Pat. 97. 

-S. 122—Chief Court- Rule made in place 

of R. 2 of O. Mortgagee's substantive right — 
Restricted—Effects of—Rule ultra vires. 

Under S, 122 the Chief Court framed a new 
rule in place of R. 2, O. 34 which allowed inter¬ 
est at court rate and not at mortgage rate as 
stipulated. The new rule was held to be ultra 
vires as it limited the substantive right of the 
mortgagee to the stipulated rate. [Ormond, ],) 
Veeranna Chetty V, Muniandy Thevan, 

12 I. C. 18 : 4 Bur. L. T. 207. 

-S. 125— Calcutta High Court Rules — 

Adoption by Patna High Court — Publication, 
Though the Patna High Court did not pub¬ 
lish the rules which it had adopted from the 
Calcutta High Court, it published the rule by 
which the rules were adopted and this was enough 
‘ publication * under S. 125 of the Code (Coutts 
and Ahmad, JJ.) Nanoo Baboo v. Ram Nivaji. 

61 I C. 666 ; 2 Pat. L. T. 45. 

-S. 122—Delegation of judicial duties — 

Rules under old Code, 

Whether S, 128 which allows delegation of 
judicial duties validates rules which|were in exist¬ 
ence previous to the Code of 1908 when such 
delegation was ultra vires ? (Sanderson, C,J, and 
Wooriroffe, J.) Chutterput Singh v, Sada 
SooK Kotary. 42 I. C. 623 : 

21 O.W.N. 1062. 


-S. 129 and 0. 41, B 10. 

R. 725 of the rules of the Bombay High Court 
is the governing rule of appeals from the Origi¬ 
nal Side and not O. 41. R, 10, (Scott, C. J. and 
Chandavarkar, J.) Behram Jung v. Sultanali. 

87 Bom. 672 : 17 I. C. 789 : 
14 Bom. L. B. 1106. 

-Ss. 132 and 183 —Examination on com~ 

mission—Hindu lady. 

S. 132 is not confined to purdanashin women 
strictly so called. An old Hindu lady belonging 
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to a high family but not belonging to the purdana- 
shin class ought not to be compelled having re¬ 
gard to her social position and the feeling of her 
class to appear in the witness box but must be 
examined on commission, the costs of the com¬ 
mission being costs in the cause. (Greaves, J.) 
Elias Joseph Solomon v. Iyolsna Ghoshal. 

45 Cal. 492 : 44 I. C. 157 : 22 C. W. N. 147. 

-S. 132—Purdanashin lady-Examination 

^ A ^ 


on commission—Previous appearance in criminal 
case. 

A purdanashin lady may completely alter her 
mode of life and cease to be included in the 
statutory description ol ‘‘woman who according 
to the customs and manners ol the country ought 
not to be compelled to appear in public.” When 
the transformation has taken place, she can no 
longer claim, as of right the statutory exemption 
formulated in S. 132. But if she is in fact a 
purdanashin lady she is not deprived of the statu¬ 
tory protection merely because she may have 
previously appeared in public. 26 C, 651 ; 2o C, 
650, fol. As regards criminal cases, there has, 
perhaps, been a slight divergence of judicial 
opinion on the question of the examination of 
purdanashin ladies on commission. Case-law 
discussed. {Mookerjee andWalmsley^JJ.) Bala- 
KESHWARI DfBEE V. JNANANDA BaNEKJEE. 

45 Cal. 697 : 26 C. L. J. 319. 

41 I C. 610 : 22 C. W. N. 197. 

S. 132 —Examination of party. 


S,132 of the Code applies not merely to witness 
but also to the examination of parties to a suit 
cr proceeding before a Court. {White. C./.) 
Rahmat-un-Nissa Begam V. Ahmad Hussain 
Sahib. 11 I. C. 668. 

S. 135 —Protection of Court 


A judgment debtor is protected from arrest in 
the circumstances mentioned in the section and 
a person who causes the arrest and the officer 
arresting are guilty of an offence under S. 3^2, 
Penal Code. {Chevis., J.) Ramlal v. Emperor. 

361* C. 493 : 17 Cr. L. J. 625 : 

121 P. L. R. 1916. 

4 

s. 135 and 0. 38, Rr. 2 and S—Surcty for 


C. P. CODE (V OP 1908), S. 141. 

aside for this reason alone. (White^ C, J. and 
Oldfield, J,) ZEINAB Bee v. Official Assignee 

OF Madras, 

S. l^l-Execution application-Dismissal 


appearance of deft—Initiation of proceedings 
under 0. 38, R, 3 when deft, appears to defend his 

caiC, 

A deft, who appears in court to defend his suit 
is exempt from arrest under S. 135. A surety for 
the appearance of the ^eft. cannot therefore 
initiate proceedings under O. 38, R.3 with a view 
to obtain his discharge when the deft, appears 
in court to defend his suit. The appearance of 
the deft, on that occasion does not amount to a 
“voluntary surrender'* within O. 38, R. 3. 4 M. H 
C. R. 145 and 24 I. C. 513, Ref. (^eshagiri Aiyat 
and Burnt JJ.) Odayamanglath Appani Nair 
V, Isaak Mackadam 37 M. L. J. 435 : 

63 I. C. 367: 10 L. W. 533. 

S. 136—PTdijy. Towns Ins, Act, Ss, 24 (3; 


and Arrest of bankrupt attending Court, 

It is not open to the court either under this Act 
or under C. P. C, to issue a warrant of arrest 
against a bankrupt who is in attendance in court 
as witness but the proceedings need not be set 


for non-prosecution—Appeal from order refusing 
to restore -Maintainability of. 

Where the Court dismissed an application for ex¬ 
ecution for want of prosecution and subsequently 
refused to restore ihe application there is no 
appeal from the ordec refusing to restore the 
application. {Pig^ott and Walsh, JJ,) Bharat 
Tudo V. Asgar Ali Khan. 45 A. 148 : 

21 A. L. J 135 : 73 I. C. 453 : 1923 A, 460. 

-Ss. 141 and 144 —proceedings 


—Section applies. 

Proceedings under S, 144, C. P. Code, are not 
proceedings in execution. Consequently S. 141, 
C. P. Code applies to them. 40 M. 780 .diss. 
{Rafique and Lindsay, /y.) JiwA Ram v , Nand 
Ram 20 A. L, J. 226 : 44 A, 407 : 

66 I. C 144 : L. R 3 A. 209 : 1922 All. 223. 

S. 141— Permission given to mutwalli to 


lease—Order is not appealable. 

Where a court grams permission to a mutwalli 
to lease wakf properties the order is passed under 
S. 141, C, P. Code. No appeal lies under the 
Code or any other law. (Mookerjee and Panton, 
JJ,) Har^bar Rahiman V. Saidannessa Bibi. 

38 G. L.J. 358: 1924 Cal. 327. 

S. 141 and 0. 0, R. 9— Applicability to 


proceedings under O. 9, R, 9—Appeal. 

It is extremely doubtful whether S. 141, C. P. 
Code, applies at all to proceedings under O. 9, 
R. 9, C. P. Code, and even if it does apply, S. 141 
cannot operate to give an appeal from an order 
not otherwise appealable under O 43, R. 1. 17 A. 
106, Ref. {Sanderson, C. J. and Richardson, /.) 
Kara Kumar Mitter v, Murari Mohan Bose. 

36 C. L. J. 184 : 69 I. C. 1003 : 1922 C. 572. 


4 

S. 141 —No applicability to proceedings 


in execution. 

S. 141 does not make 0*9, R. 9, applicable to 
O. 21, R. 2 (21. Per Richardson, J :-S. 141 was not 
intended to make the procedure in regard to suits 
applicable to proceedings in execution iof which 
a special procedure is provided in O. 21. [Sander¬ 
son, C, /. and Richardson^ J,) Hanseswari Dasi 
V. Radhika Prasad. 631. G. 855. 


S. 1^1—Probate proceeding 


against 

minor — O, is made applicable* • B 

Where a will of which probate is sought affects 
the interests of a minor, it is expedient to appoint 
a guardian ad litem of the minor following O. 32. 
C.P.C. But it does not follow that every rule in 
O. 32, C. P. C., is made strictly and legally appU? 
cable. {Richardson and Huda, JJ.) Radhashyan 
Dasya V* Ranga Sundari Dasya. 

59 I.C 664 ; 24 C. W. N. 541. 

S. 141 —Legal Practitioners' Act, S. 14— 


Proceedings under. 

The court of a District Judge enquiring into a 
case under the Leg. Prac. Act is a court of civil 
jurisdiction, and the procedure prescribed by 
O. 16, C.P.Code for summoning and,enforcing the 
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attendance of witnesses and production of docu¬ 
ments applies to the case. {Chaltetjeci and New- 
bouldy JJ .) Nandolal Roy w. Basebali. 

60 I.C. 806 : 28 C. W. N. 660. 


C. P. CODE (V OF 1908), 8. 141. 

restored only under the provisions cf S.I 51 of the 
Code. (MoH Sugar, J,) The Punjab Banking Co. 
Ltd. V, Diwan Dhanpat Rai. 1.75 I. C. 487 ; 

1923 Lab. 606 (2 ). 


— S. 141— Lunacy Act—Proceedings tm- 

Under S. 141 of the C. P. Code, its provisions 
are applicable to proceedings under the Lunacy 
Act. Consequently a Dist. Judge is competent 
to take pr-ceedings on the basis of an application 
under S. 62 of tl\e Lunacy Act if such applicat on 
is duly verified as provided for in the C. P, Code. 
(Mookerjee and Beachcroft, JJ,) MoNi Lal Seal 
V. Nepal Chandra. 22 C. W. N. 647 : 

43 I.C- 611 : 27 C I. J. 206 

—S. 141 and 0.40, R, 1 —Original proceed- 
ings^Appointment of Receiver. 

A Receiver may be appointed in original pro¬ 
ceedings as in suits according to O. 40, R. 1, 
read with S. 141. A Court may appoint a Receiv¬ 
er when an application for appointing a com¬ 
mon manager- under 3eng.. Ten. Act is pending, 
even without notice to parties concerned, who if 
aggrieved may apply for appeal against the ex 
parte order. (Chatterjee and Beachcroft, JJ.) 
Asadali V, Mahammad Hossein. 43 Cal. 986 : 

361. C. 177:20 0. W. N. 1009. 


-S. 141, 0. 9, R. 9, and 0. 21 R. 30—Exe¬ 
cution proceedings—Execution application to set 
aside—Dismissal for default — Restoration. 

Where an application ior setting aside an exe¬ 
cution sale under O. 21, R. 90, is dismissed for 
default another application lies under O. 9, R, 9 
to set aside that order. An application for setting 
aside a sale under S. 47 and O, 21, K. 90. is not 
an application for execution. It is a miscellaneous 
proceeding in the nature of an original proceed¬ 
ing in which the auction-purchaser is the prin¬ 
cipal interested party. S. 141 does not apply to 
applications for execution, (D. Chatterjee and 
Chapman, JJ.) Diljan Mihha Bibi Hemanta 
Kumar Roy, 29 I C. 395 : 19 C. W. N. 768. 

-S. 141, 0. 9, R. 13 and 0. 21, Br. 100. 101 

-^Execution proceedings. \ 

Section 141 does not make all the procedure ’ 
provided by the Code applicable to proceedings 
in execution. O, 9, R, 13 does not apply to a pro¬ 
ceeding in execution. A claim made under O. 21, 
R. 100, and granted under R. 101 in the absence 
of the decree-holder, cannot be set aside, under 
O. 9, R. 13. (Jenkins, CJ., and Roy, J.) Haricha- 
KAB Ghosh v, Manmath Nath Sen. 41 Cal. 1: 

19 I. C, 683 : 18 C. W. N, 343. 


ings 


-S, 141 and 0, 9, R. 9 —Execution proceed- 
Execution application dismissed for 


default—Subsequent application, if barred. 

The dismissal of an execution application for 
default is no bar to a subsequent application. 
(MocMerjee and Coxe, JJ,) Asjm Mandal Raj 
Mohan. it l. C. 385 : 13 C. L. J. 632. 

--S». 141 and 116 —Not applicable to ext- 

Gulign. proceedings. 

* Sf 141 of the Code of Civil Procedure is not ap* 
'Icablq to executfon proceedings, and an applica- 
i^^ecution dismissed for default could be 



-S, 141—Not applicable to execution 

proceedings. (Shadt Lal, CJ. and Wilbc,force, J.) 
Bholu V, Ram Lal. 2 Lah. 66 : 60 1. C. 720: 

3 U. P. L. R. iLah.) 29. 

S. 141 and 0. 9, R. 8— Dismissal of 
application for restoration for dejault—Resto¬ 
ration. 

Plff's suit was dismissed under O 9, R. 8, 
owing to the absence of the plff. and his pleader. 
An application for restoration oi suit was made the 
same day and this application was consigned tc 
the Record room in delault of phf.’s appearance. 
Plff. made another application asking for the 
restoration of the suit which he wrongly describ¬ 
ed as one for review. This l^st application was 
dismissed by the successor in office of the pre¬ 
vious Judge on the ground that he had no juris¬ 
diction to entertain the review. Held that 5. 141 
would Cover such a case and the application 
should be restored. 10 I.C. 705, foil. (Pctman, 7.) 
Abdul Rahman Shah v. Shahana. 

1 Lah. 339 : 1 Lah. L. J. 188 : 68 I. C. 748. 

-S. 141 and 0, 9, R. 13— Dismissal for 

default—Application to set aside ex pane decree. 

Defts- on 4 th July 1919 applied to set aside an 
' ex parte decree passed on 13th January 1919 but 
the application was dismissed for default on the 
16th October. On the 25lh November defts. made 
a fresh application : Held, that the applicatiou of 
the 25th November is one for the restoration of 
the application of the 4th July, and the procedure 
laid down in O. 9. R. 13, being applicable to it by 
3. 141 of the Code, it can be entertained, 
(Martineau, J,) Maula Bakhsh v, Ramdas 

56 I. C, 25 : 2 Lah. L. J. 627. 

-S 141 and 0. 9, R IZ—Companies Act —• 

Proceedings under. 

The Court under the Companies Act being a 
court of civil jurisdiction is governed by the 
general provisions of ihe Civil Procedure Code as 
made applicable by S. 141. The Court should, in 
dealing with ex parte orders, proceed under O, 9» 

R, 13 muiatis mutandis, (Scott-Smith and Wil- 
berforce, JJ.) Hindustan Bank, Ltd. v. Mehraj 
Din. 1 Lah. 187 : 55 I.C. 820 : 2 Lah L. J. 291, 

-S. 141 and 0. 9, R. ^—Dismissal of 

application for restoration for default — Resfora- 
tion. 

Where an application under O. 9, R. 4 is itself 
dismissed for default, a fresh application to res¬ 
tore such application is maintainable (Broadway, 

J.) Kirpa Singh v, Mula Singh. 

10 P. W. R. 1919 ; 50 1. C. 401 : 1 P. L. R. 1919, 

-Ss. 141 and 114— Guardians and Wards 

Act—Proceedings under — Review, 

S, 114, C. P. C., does not apply to proceedings 
under the G. and W. Act. (Reid, C, J.) Ralla v. 
Manglan. 241 P.WJl. 1912 : 174 P.L.R. 1912 : 

16 I.C. 669 : 116 P. R. 1912. 

-S. 141 and 0. 9, R. 9— Execution^ 

Dismissal for default—If can be restored. 
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S. 141 applies to execution proceedings and an 
application for execution dismissed for default 
can be restored. 7. I .C. 241 Fol. {Robertson^ /.) 
Nihalchand y, Chanda Singh. 3 P.W R. 1912 : 

13 I. C. 869 : 82 P. L. E. 1912. 

-S. 141— Religious Endowments Act^S. 10 

— Ordet — Review^ 

There is no power of review conferred by 
S. 411 on courts acting under special enactments. 

A Dt. Judge has no power to review his own order 
passed under S 10 of the Religious Endowments 
Act. A Court has no inherent power to review its 
Own decision unless it was passed without juris¬ 
diction 27 M.L.J. 605; 14 M. 1 A. 40; 35 A. :43J, 36 
C. 323; 40 C, 552; 33 M. 65, Rel. (Oldfield and 
Seshagiri Aiyar, JJ.) Anantharaju Shetty v. 
Appu Hegade, 37 M. L. J, 162: 63 I. C. 56. 

-S, 141— Religious Endowments Acty 

S. 10. 

Not only are the provisions of the C. P. Code 
as to an appeal inapplicable to an order passed 
under S, 10, Rel. Endow. Act, but the provisions 
by way of revision are also inapplicable. 10 M. 
98, foil. [Sadasiva Aiyar and Napier^ JJ.) 
Subbier v, Abboy Naidu. 29 M. L. J. 671 : 

18 U. L. T. 469 : 311. C. 502 : 2 L. W. lOod: 
[This view is no longer law. See 40 Mad. 793 : 
44 I. A. 251: 40 1. C. 650 ; 33 H L. J. 69 (P.C.) 

-—S. 141 and 0. 46, R. l -Referencc lo High 

Court, 

A subordinate court has no power to make a re 
ference to the High Court under O, 46, R. 1, in 
any proceedings, not a suit or appeal, S. 141 C. P. 
C. does not cooler such a power on the subordi¬ 
nate court. (Benson and Sundara Aiyar, JJ.) Da- 
MODARA MenON V. KiTTAPPA MENON, 

36 Mad. 16 :21 M. L. J. 613 ; 10 I. C. 879 : 

(1911) 2 M. W. N. 13. 

-S. 141 and 0. 43, R, 1 (c)Scope of~Dis- 

missal for default—Application to set a^ide — 

Dismissal. 

The procedure laid down in the C. P. Code 
regarding suits must be followed also in cases of 
application to set aside dismissal for default and 
as such O. 9 and O. 43, R, 1 (c) apply to an order 
of dismissal of such an application. (Hallifax, 
A. 7, C.) Kaeicharan v. Ratan Singh. 

19 N. L. R. 119 ; 75 I C. 589 : 

1923 Nag. 293. 

S. 141 and 0, 9, R. 9— Execution pro- 
ceedings—Dismissal for default — Restoration — 
Inherent power, 

S. 141, C, P. Code, has not the effect of extend¬ 
ing the provisions of O. 9, R. 9. C. P. Code to 
execution proceedings or of authorizing the 
Court 10 set aside a dismissal of an execution 
petition for default. But the Court may, in a 
proper case, in the exercise of its inherent power 
restore the execution application and with such 
restoration the attachment will revive. (Hallifax, 
A. /. C.) Shankerrao V, Manikrao. 

68 I. G. 643 : 1923 Nag. 18. 

-—s. 141 and 0. 9, R. 2-^Applioation fjor res- 
toraiion of suit—Dismissal for default — Appeal, 


C P. CODE (V OF 1908), S 141. 

S. filed a suit against the applicants in the 
Court of the Subordinate Judge ot Bilaspur. Cer¬ 
tain preliminary issues were framed and the par¬ 
ties were told to appear on the 12th of July 1921 
to argue them. The defendants were present 
but the plaintiff was not and the suit was accord¬ 
ingly dismissed. On the 23rd of July 1921 S. made 
an application for setting aside the order of dis¬ 
missal. She appeared ou the 3rd of September 
1921, but notices on the opposite party had not 
then been served. The case was adjourned 
to 8th October 1921, and the order passed on 
that date was as follows :— 

“ S. in person, non-applicants absent. The 
previous notices were returned unserved. Notice 
for this hearing could not be served for want of 
time as process-lee was paid on 3rd October 
1921. I do not find any justification for paying 
process-fee so late. I therefore dismiss the ap¬ 
plication for default of the applicant.’* 

Held, that the application was dismissed under 
O. 9, R. 2, and that no appeal lay against the 
order. (Hallifax, A. J. C.) Hirasa v, Sheoku- 
WAR. 72 I. C. 547. 

-S. 141— Does not apply to execution pro¬ 
ceedings. 

S. 141 of the Civil Procedure Code is not ap¬ 
plicable to execution proceedings, so as to em¬ 
power the Court to restore to tile an application 
I in execution dismissed for default, (H a Hi Jax ,AJ, 

I C.) Harilal V. Narayan. 

4 N. L. J. 118 ; 64 1. C, 420 : 
18 N. L. R. 152 ; 1922 Nag.-267 

-S. 141— Scope of — No right of appeal 

given. 

The section relates to procedure only and.does 
not confer a right of appeal which is a matter of 
substance and not of procedure. (Drake-Brook- 
man, 7. C.) Fbridbi v. Mohamad Amin. 

19 I. C. 97 : 9 N. L. R. 33. 

-S. 141 —Dismissal for default of applica¬ 
tion to set aside dismissal of suit. 

Under S. 141 application for readmission can 
be made if an application to set aside an order 
dismissing a suit for default is itself dismissed 
for default. (Skinner, A. J. C) Manakji v. 
Srajmal. 10 I. C. 705: 

7 N. L R. 82. 

-S. 141 and 0. 9, R. 9 -'Application to set 

aside ex parte decree — Dismissal of application 
for default — Restoration. 

Where an application to set aside an order of 
dismissal for default has itself been dismissed for 
default, it is open to ihe Court to set ande that 
dismissal under O 9, R 9 readjwith S. 141, C, P. 
Code. 4 P. L. J, 135, 44 C. 950 dissented. 23 O. C. 
349 followed. (Daniels, A, 7, C.) Mt. Jamna 
V. Mt. Ramrajj. 9 0. L. J. 627 : 

9 0. ft A. L. R. 32 :,74 I. G. 380: 1923 Ondh 146. 

-S. 141 —Does not apply to execution pro¬ 
ceedings. 

S. 141 C. P, Code is applicable only to proceed¬ 
ings in original suit. (Jwala Prasad and Foster, 
JJ.) Lachman Lal V, Padarath SiHQH. 

4 Fat. 1.1. 736 : 1924 F. 346. 
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- —S. 1^1—Non-apflicability to proceedings 

under S, 105 of the Bengal Tenancy Act. 

Proceedings under Sec lOS, B. T. Act are not 
governed by Sec. 141, C P. C.; because the former 
are lo be sued in a Revenue Court before Revenue 
Officers. (Miller, C. J. and Kutwant Sahay, J.) 
Hazari Lal Sahu V. Ambica Gir, 

(1923) Pat. 273: 3 Pat. 67 : 1984 P. 104 


C. P CODE (V OF 1908), S. 144 

~ ^41—.5co/>e of—Provisions of S. 10— 

If apply to arbitral on proceedings, 

S. 14], C. P. Code is wide enough to make the 
provisions of S. 10 apply to arbitration proceed¬ 
ings. (Raymond, A J. C.) Firm of Jai Narain 
DABU Lal, in the matter of, 66 I. C 796 : 

1922 Sind 6. 


^-'Execution i)roceeci- 

i»^s —Restora Hon. 

S. 141 of the Civil Procedure Code does not 
make the provisions of O. 9. R. 4 and all cognate 
provisions applicaole to execution proceedings. 
(Das and Adami, JJ) Sheo Nandan Chau- 
DHURY V, Debi Lall Chapdhury. 4 Pat.L, T. 93 : 

(1923) Pat 78 : 1 Pat, L. R 134: 

2 Pat. 372 : 71 LC. 484 ; 1923 P. 239. 

— S. 141 and 0. 9, B. 9— Execution proceedings 
—Dismissal for default of application to set aside 
a sale. 

O. 9, R. 9. does not apply to a proceeding in 
execution instituted under O. 21, R. 90. [Atkinson, 
CouHs and Manuk, JJ.) Bhubaneswar Prasad 
Singh v, Txlakdhari Lal. 4 Pat. L. J. 136 : 

49 I . C. 617 : 1919 Pat. 75 ir.B.). 

-S. 141 and 0. 9, R. 9— Execution proceed¬ 
ings—Dismissal for default. 

The piovisions of O. 9, R. 9 do not apply to ex¬ 
ecution proceedings. 41 Cal. 1 foil, {Mullick 
and Thornhill, JJ.) Ritukuer v. Alakhdeo 
Narain Singh. 5 Pat, L. W. 208 : 4 Par. I.J. 330: 

47 I. C. 154 : 1918 Pat. 265. 

-S. 141— Legal Practitioners' Act, S, 14— 

Proceedings under. 

Where proceedings were instituted under the 
Legal Practrs.' Act betore the Dt. Munsif and an 
application was made to transfer the same to 
another Court. Held, that the procedure under 
the Legal Practrs.» Act is neither Criminal nor 
Civil, but purely designed, for the purposes of dis¬ 
cipline. Such disciplinary proceedings under S. 14 
are not proceedings of a Court of Civil jurisdic¬ 
tion and S. 141, C. P. C., cannot apply to them. 
The enquiry under S. 14 of the Legal Practr.'s 
Act, cannot be delegated to another officer who is 
not the presiding officer of the Court in which the 
malpract ces complained of were committed. 
Applicability of S. 107 of the Govt of India Act, 
1916, to proceedings under S. 14 of Legal Practr.’s 
Act, discussed. {Mullick and Atkinson, JJ.) 
JANAK Kishore, In the matter of. 

1 Pat. I. J. 676 : 18 Cr. L. J. 182 : 

37 I. C. 484 : 1917 Pat. 60. 

-S, 141 and 0. 9, R. 9— Execution proceed¬ 
ings—Application for 'execution—Dismissal for 
d^ault—Maintainability of petition for restora¬ 
tion — Jurisdiction, 

An order lestoring an application for execution 
f^hich was dismissed for default, is an order 
passed without jurisdiction and is a nullity. Appli¬ 
cation for execution should when struck off be 
preapnted afresh and not revived as in the case of 
ptftijats. 19 1. C. 685, loll. {Roe, J.) Gunjara 

IvAxhan Koer, 86 I. 58y. 

t VoL. I--100 


--j-Ss. 141 and 161 and 0. 9. R. Q^Execution 

proccedtngs—Stnking off of execution proceedings 
—Mtstake of court—Restoration, 

S. 141, does not apply to execution proceedings 
and they cannot be restored under O. 9. Even 
apart from S. 151, a court has an inherent power 
to rectify a mistake which is inadvertently made by 
It. VVhere, therefore, an execution application 
was fixed for hearing on a particular date and 
was by miscake called upon tne previous date and 
dismissed m the absence of the parties, the court 
has an inherent power to set aside the order of 
dismissal. (Hayward and Crouch, A. J. Cs} 
Lalbux V . Choithram Kaliandas. 

29 I. C. 592 : 8 S. L, R. 327. 

-S, 141— Mamlatdar's Court — Proceed¬ 
ings. 

The C. P. Code is not applicable to proceedings 
under the Mamlatdar Courts Act. A mamlatdar 
should not proceed ex parte unless he is satisfied 
that the defendant had notice to appear but he 
did not. (Pratt, J.C. and Haward, A,J C.) Kha- 
Miso V . Rasu. 16 J. C. 675 : 6. S. I. R. 67. 

-8. 144 —Execution sale—Setting aside— 

Repayment of purchase money—Payment of en¬ 
cumbrances by purchaser. 

An execution sale was confirmed by the courts 
in India but set aside on appeal by the Privy 
Council alter a lapse of 9 years. In the interval 
the auction-purchasers had obtained possession of 
(he property sold and had also paid off certain in¬ 
cumbrances thereon. The sale price paid into 
Court by the a’»ction puichasers had been distri¬ 
buted to various decree-holders. After the deci¬ 
sion of the Privy Council the judgment-debtors 
applied <or restitution under S, 144 C. P. C. The 
auction-purchasers claimed a refund of the pur¬ 
chase money paid by them as well as the value 
of the incumbrances discharged by them. Held 
that the judgment-debtors were entitled to pos¬ 
session only on their payment to the purctiaser 
the amount of the purchase money less the mesne 
profits derived by the puichasers in the interval. 
The interest on mesne profits was allowed to be 
set off against the interest on the purchase price. 
The purchaser having discharged the incum¬ 
brances of their own accord and without any 
order of court, they were entitled to the benefit 
of the security but net to a refund of the aii>ounls 
as a condition precedent lo their surrendering 
possession. {Lord Carson.) Jai Berham s/.Kedar 
Nath Marwari. 

25 Bom. L. R. 643 : L. R 4 F. C. 117 : 

69 I. C. 278 : (1923) H, W. N. 368 : 

21 A I J. 490 : 18 L W. 802 : 37 C. L. 3. 361: 

2 P. 10 ; 82 M. L. T. 10 : 4 P. L, 3, 61 : 

44 M. L. 3. 735 : 27 C. W. N, 682 : 

49 I. A. 351 : 1922 P. C. 269 (P. C.),. 
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-S. 144— Mesne profits — Order to pay — 

Restitution—Power of Court —C. P. Code, 1882, S, 
583. 

The first court passed a decree for redemption 
of a usufructuary mortgage and the mortgagor 
obtained possession in pursuance thereof On 
appeal by the mortgagee the amount due to him 
was increased but the mortgagor not having paid 
the additional sum, the mortgagee obtained pos- 
sess'on under orders of Court from the mortgagor. 
Held, that the first Court had jurisdiction to 
award mesne pr .fitst'» the mortgagee during the 
time he was out of possession. If the mortgagee 
purchased the equity of redemption in execution 
of the decree for mesne prolits the mortgagor 
loses all right to redeem, (Ameer Alij 
Prabhudayal V, Kalvan Das. 

38 All. 163 : 43 I. A. 43 : 20 C, W. N, 425 : 

19 M L. T. 206 : ll9l6) 1 M, W. N. 234 : 

3 L. W. 293 : 23 C. L. J. 411 : 33 I C. 505 : 

18 Bom. L. K. 382 (P.C.). 

■ --S. 144— Appeal — Applicability of section 

impugned. 

Where one of the issues was whether S. 144 
applied to the facts, and the judges decided it one 
way or the ether an appeal lies even though one 
of the grounds of appeal is that the decision on 
the issue is wron^. (Daniels, J.) Sheikh Chhu- 
TAN V. J wALA Prasad. 

73 I, C. 602 ; 1924 A. 64. 

-S. 144 — Applicability — Restitution 

against auction-purchaser. 

S. 144, C. P. C.. allows restitution to be made 
against the decree-holder who obtains any benefit 
under a decree which is atterwards reversed in 
appeal. It does not allow restitution against a 
third party such as a stranger auction-puichaser. 
(Kanhaiya Lai, J.) Balwant Singh v. Mt. Laiqa 
Begam. 75 I. C. 238 : L. R. 4 A, 526. 

4 

- S. 144— Suit for damages — For ‘oringing 

false suit is maintainable. 

Where restitution cannot be obtained by ap¬ 
plication under S. 144 (1), C. P. Code there is no 
bar to the institution of a suit. Consequently a 
suit for recovery of damages by a successful de¬ 
fendant against an unsuccessful plaintiff for bring¬ 
ing a false suit which involved great injury to 
the defendant is maintainable, (Stuart and 
Kanhaiya Lai, JJ.) Arjun Singh %k Parbati. 

44 All. 687 : 20 A. L J. 636 : 69 I. C. 173 : 

L. R. 3 A. 408 : 1922 All. 465. 

-S, 144— Proceedings under are not pro¬ 
ceedings in execution—'Party,*' meaning of. 

Proceedings under S. 144, C. P. C., are not 
proceedings although they are in the nature of 
proceedings in execution to enforce dire.tly or in¬ 
directly the final decree. The section is very 
wide in terms. It includes matters which an exe¬ 
cution court or appellate court could not ordina¬ 
rily deal with and the words ••party’’ is not used in 
the section in the sense of “party to the suit” but 
must mean “party to the application", (Walsh 
and Ryves,JJ.) Brij Lal v. Damodar Das. 

44 All. 655 : 20 A L. J. 456 : 

4 D. P. L. R. (A.) 74 : 66 I. C. 545 : 

1922 All. 238. 
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-Ss. 144 and Nature of restitution 

proceedings. 

Proceedings under S. 144 of the Code are pro¬ 
ceedings in execution of a decree. S. 141 C. P. 

C. applies to resiitution proceedings. (Rejique 
and Lindsay, //.) Jiwa Ram v. Ram Nand, 

L. R. 3 A. 209 : 6o i C. *4^ : A. L. J. 226 : 

44 A. 407 : 1922 A. 223. 

-S. Application for restitution to be 

made to Court which passed the dec*'ee—Separate 
suit, if lies. 

Where an ejectment decree is passed by a 
Revenue court and duly executed, but afterwards 
the decree was reversed in appeal, any applica¬ 
tion for restitution must be made to the Revenue 
Court as “the court of first instance”. No separate 
suit is maintainable in respect thereof (Mears, 
C, J. and Banerji, J.) Kashi Prasad Singh v, 
Balbhaddar Singh. 44 A. 283 ; 

20X L. J. 13 : L. R. 3 A. 97 : 
^65 I. C. 798 : 1922 All. 71. 

-S. lAA—Reversal of decree—Effect on 

execution sale —Resiotation of property—Loss — 
Compensation. 

Purchase by a decree-holder under a decree is 
a nullity if the decree is reversed in appeal even 
if the sale is not formally set aside. The pro¬ 
perty purchased if restorable iiiust be restored to 
the applicant along with any loss he may have 
suffered from being deprived of the profits of the 
property or with interest or with mesne profits, 
and if the property is not restorable, the original 
decree-holder is liable to pay the loss, (Walsk 
and Ryves, JJ.) Shaikh Md. Habib Ullah v. 
Syed Md. Shafi. L. R. 3 A. 443. 

-S. 144 —Ofder for costs reversed on 

appeal—Refund can be ordered with interest. 
Where in pursuance of an order for costs the 
defendant pays up the amount to the plaintiff 
and the order is reversed on appeal the defendant 
is entitled not only to the refund of the money 
paid but also to interest thereon. (Tudball 
and Sulatman^ JJ.) Gokul Prasad v. Ram 
Devi. 19 A. L. J. 771 : 63 I. C. 618 : 

3 V. P. L. R (A.) 126. 

s * 

-S. 144 —Limitation for application fot 

restitution, 

A judgment-debtor first aoplied for execution 
against the decree bolder, transferee and certain 
other persons who had got the money deposited 
in Court under the decree. The application was 
successful and the purchaser then appealed and 
got the order set aside : the judgment-debtor 
then made a second application for restitution 
against the decree holder for loss suffered by him 
on account of the sale. Held, that the second 
application was a continuation of the first and so 
not time barred. (Walsh and Ryves, JJ.) HaniF- 
UNNESSA V- Chunni Lal. 19 A. L. J. 549 : 

63 I. C. 184 ; 3 U. F. L. R. (A.) 91. 

-~S. lA4t~Possession-—Not taken in execu- 

Hon, 

If a decree-holder instead of executing the 
decree, gets possession of the property in ques¬ 
tion the owner of the property is entitled to res¬ 
titution on the decree being set aside in appeal 
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(Tudball aud Sulaiman^ JJ,) Surya Dutt v. 
Gamna Dutt. 18 A. L. J. 729 : 671. C. 148 : 

2 U. F L. R. (A.) 238 ; 42 A. 668. 

— — - 8 . 144— Costs—Decree awarding — Reali¬ 

sation --Reversal of ^Restitution. 

A party realising costs awarded under a decree 
must refund the amount on reversal of tbe decree 
quite apart from the fact that property in the 
suit was given to a charity or applied to any 
other purpose. {Knox^ J,) Ishri Mal u. Umrao 
Singh. 64 I. C. 816 

—*- 8 . 144 and 0. 20, B. 12 — Mesne profits — 

Liability for—Decree for possession in favour of 
co-plff.—Reversal of. 

A co-plff.in whose favour a decree is not passed 
is not a decree-holder and restitution cannot be 
ordered against him. (Rafique and Piggott, JJ.) 
Nand Ram v. Jiwax Ram. 

411.0. 23. 

. S. 144— Execution sale —Bona fide pur- 

chaser Restitution from^ 

Restitution cannot be had against a bona fide 
purchaser lor value at an auction sale held by a 
competent court even though the decree is set 
aside on appeal. (Rafique and Piggott, JJ.) 
Pearey Lal V. Hanifunnessa Bibi, 

38 AIL 240 : 34 1. C. 303 : 14 A. L. 3. 302. 

—--S. 144 —Mesne profits — Interest — Pre¬ 

emption decree—Execution of — Reversal on 
appeal. 

A pre emption suit was decreed by the first 
Court and the plaintiff deposited the money and 
got delivery of possession of property. The 
decree was set aside on appeal. Held that the 
plainMff was entitled to interest on the money 
and the defendant to mesne profits during the 
period they were kept out of the money and the 
properly respectively. The plaintiff was liable 
to pay mesne profits of the property while in his 
possession and was not entitled to interest on the 
money in deposit in Court and not taken by def¬ 
endant, (2'udball and Rafique, JJ,) Bahal 
Singh v. Nait Ram. 19 I. c. 1. 

-S. 144—L/w. Act, Art. Application 

for restitution is one for execution of appellate 
decree 

An application for restitution under S. 144, C. 
P. Code is one for execution of decree of tbe Ap¬ 
pellate Court and is thus governed by Art. 182, 
Lim. Act (Macleod, C.J. and Shah, J.) Hamidali 
Kadamalli V. Ahmedalli Mhibuballi. 

46 iSom. 1137 : 23 Bom. L. B. 480 : 62 I. C. 233. 

--Sb. 144 and Execution sale-Ex parte 

decree—Setting aside. 

Where an ex parte decree is set aside, the judg¬ 
ment debtor is entitled to restoration of property 
which has passed out of his hands in execution 
of that ex parte decree. It is needless to consider 
whether S. 47 or S. 144 applies to the case (Shah 
and Crump, JJ.) Swamisad v Valentine. 

22 Bom. L. B. 408 : 67 I. C, 125 : 

44 B. 702. 

_S. lAA—Damages^Rfversal of decree. 

Plaintiff got a decree for user of a well ; the 
decree was set aside on appeal, but on second 
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appeal the decree was restored. Held that plff. 
was entitled to compensation for the period be¬ 
tween the decrees on first and second appeal 
during which he was kept out of enjoymei*>t of 
the water by the defendant [Scott, C. 
Heaton, Mad od, Shah, Hayward, JJ.) Bhuta 
Jayat Singh v. Lakadu Dhansingh. 

21 Bom. I. R. 157 : 60 I. C. 715 : 

43 Bom. 433 (F. BJ. 

-Ss. 144 and 151— Execution sale—E.x parte 

decree—Decree subsequently set aside—Appliccf^- 
tion to set aside sale — Limitation Act, Arts. 160 
and 181. 

The plaintiff obtained an ex parte decree against 
deft, in execution of which the deft.’s house was, 
sold and purchased by the plff. Subsequently 
deft, succeeded in getting tbe ex parte decree set 
aside and in having the case retried, but the 
result was that a decree was passed in plff^s. 
favour again. Deft, applied to have the previous 
sale of the house in execution set aside. Held, 
that the previous sale of the house in execu¬ 
tion under the previous decree which had been 
set aside should itself be set aside as having 
been no longer based on any solid foundation. 
The order setting aside the sale could be passed 
under S. 47 or S, 114 or S. 151 ot tbe C. P. Code. 
The application was in time under Art. 181 of the 
Lim. Act, the cause of action having accrued upon 
the setting aside of the ex parte decree. Under the 
citcumsiances the sale should be set aside subject 
to the condition that the d'^fts. should pay up the 
amount due from her under the second decree 
Within a specified time. [Heaton and Hayward, 
JJ,) Shivbai V. Yesu. 43 Bom. 235 : 

48 1. 0. 130 ; 20 Bom L, B. 925. 

-S. 144— Execution sale — Set aside^ 

Refund of purchase money. 

Where an execution sale is set aside as void 
the auction-purchaser can demand a refund of the 
purchase money with interest from the decree- 
holder. (Batohelor and Rao, JJ.) Premraj v, 
Javarmal. 18 I, C. 381 : 16 Bom. L. B. 41. 

-Ss.144 and Ibl-Inherent power of restitu¬ 
tion exists—Order for repayment of money mis¬ 
takenly paid out oan be made. 

S. 144, C. P. Code, does not define the full 
measure of the po*ver of the Court to make an 
order for restitution. The section may be taken 
as a guide to determine in what class of cases an 
order for restitution may be made, so that com¬ 
plete justice may be made, beiweea the parties 
concerned and they may be restored to the status 
quo ante. It is competent to the execution court 
in the exercise of its inherent power, to make an 
order lor restitution to prevent what would be 
essentially a mis-carriage of jusiice, even in 
cases not comprised within the terms of S. 144 of 
the Code of Civil Procedure : 15 C. L. J 187 Ref, 

The Court has inherent power to recall money 

improperly paid out : 11 C,L.J. 533 Kef. (Mooker- 
jee and Panton, JJ.) Rai Charan Bhuiya v, 

Debi Prosad Bhakat. 26 C. W. N. 408 ; 

64 I. C 864 : 35 C L. 3. 53 : 

1922 Cal. 28. 
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-S Procedure—Evidence to be taken. 

The object of S 144, C. P. C. is to restore the 
status quo ante which might be done after taking 
evidence it necessary. The statement made by a 
paitition commissioner in his report as to prior 
possession is not conclusive. (Teunon and 
Beachcroft^ //.) AlioR Rahman v. Abdul 
SOBHUA. 1 C. 356, 

-S. 144— Sale—Decree-holder 

purchaser—Settlement of tenants by — Decree set 
aside—Right to possession and mesne profits. 

In execution of a rent decree, the landlord 
decree-holder purchased the property and settled 
it with another tenant. The decree was subse¬ 
quently set aside at the instance of the tenant 
judgment-debtor. Held^ that the tenant judgment- 
debtor was entitled to possession as against the 
tenant settled by the decree-holder purchaser, 
under S. 144 as well as to mesne profits for the 
period he was out of possession against the 
landlord decree-holder. 22 C. L. J. 409 foil. 
(A’. R, Chatterjea and Newbould^ JJ.) Sagore 

Mandalz^. Mofijuddin Sardar. 

24 C. W. N. 50 ; 51 I. C. 959 : 

29 C. L J. 486, 

-S. 144— Representative — Vendor — At¬ 
tachment of sale proceeds —Attaching creditor^ 
not a representative. 

An attaclh''g creditor of sale proceeds, payable 
to a vendor decree-holder not being a party to the 
decree in execution of which the sale t^ck place 
or to an application for subst tution as a vendee 
of the decree-holder, is not a representative of 
the said vendor decree-holder within S. 144 of the 
C. P. Code and an application for resiituUon by 
him is nor maintainable (Teunon and Greaves, 
JJ ) JATINDRA Nath Boke v. Sarat Chandra 
Addya. 51. I, C. 375 : 28 C, L. J. 360, 

--S. Execution sale- Au tion purchase 

Revet sal of decree. 

The purchaser in court auction in execution of 
a decree is bound to restore possession to the 
judgment debtor on the reversal of the decree in 
appeal. During the pendency of the appeal the 
purchaser is a representative of the plaintiffs for 
the purpose of transference of possession from 
the plaintiffs to the judgment-debtor. (Mookerjee 
and Beachcroft, JJ.) Sheodarshanlal Bajpai 
V. Jogeshchandra Roy. 

46 I. C. 168 ; 27 C. L. J. 489. 

-S. 144— Preliminary decree— Appeal 

from delivery of property pending appeal — Dis¬ 
missal of suit on appeal—Effect of. 

When a preliminary decree for partition is set 
aside on appeal, the final decree which may 
have been passed pending the appeal from the 
preliminary decree becomes ineffective, A party 
from whom any money has been levied under the 
final decree so rendered inoperative, is entitled 
to restitution of the amount from the party who 
levied it on the basis of the final decree, (Mooker 
jee and Beachoroft, J^.) Atul Chandra Singh 
V. Kunja Behafu Singha. 

43 I. C. 776 :27 C. L. J. 461. 

-Procedure—Appeal 
India Notification 
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An order under S. 144, C. P. C. being an order 
deciding a question under S. 47 (1) is appeaiaDle. 
tn the High Court and the Court fee therein is 
Rs. 2. (Chatterjee, J-) Madan Mohan Dey v. 
NogendraNath Dey. 

39 I. C. 640 : 21 C. W. N. 644. 

-S Dependent judgment ^Limita^' 

iion—Interest. 

In cases not coming stiictly within S 144 
(which makes grant of restitution obligatory in 
certain caseF)restitution depends upon the discre¬ 
tion of the Court and will be ordered only when 
the justice of the case needs it: but the test of 
justice must be determined with reference to the 
requirements of the law applicable to the subject. 
In general upon the reversal of judgment, order 
or decree, all connected and dependent judgment 
or orders fall with it, specially judgments subse¬ 
quently entered and dependent thereon : but not 
a distinct and independent judgment or proceed¬ 
ing though it is a part of the same litigation. 
Whether a judgment or order is a dependent 
judgment or order, is to be determined Irora the 
nature and scope of the proceedings. The Court 
will not permit injustice as a result of erroneous 
Order made by it and will, on the reversal of that 
erroneous order, restore the parties to their 
original position. (Mookerjee and Cuming, J J.) 
Ashutosh Goswami V. Upendra Prasad Mitra. 
21 C W. N. 564 : 38 I. C. 17 : 24 C. L. J. 467, 

Also 54 I. C. 647 : 37 M. L. J. 691. 

-S. Erroneous decree — Decree-holder 

in possession. 

Where a decree-holder has obtained possession 
of the mortgaged property through Court on the 
basis of the decree absolute which was errone¬ 
ously made he is bound to make restitution to the, 
mortgagor. (Mookefjee and Beachcrojt, JJ.) 
Kartikchandra Sarkar V. Hara Gobind 
Ghose. 27 I. c. 813 : 21 C. L, J. 76. 

Sb. 144 and lAi—Execution sale—Setting^ 


aside—Applicabihty . ^ 

S. 144 is not made applicable to execution pro¬ 
ceedings by S. 141, C. P. C. Where an execu¬ 
tion sale is set aside and a transferee from the 
judgment-debtor applies for recovery of mesne^ 
profits from the decree-holder auction purebase*^ 
who had been in possession since the date of the 
auction purchase, Held, that no restitution in 
respect of any decree which was varied cr rever¬ 
sed is sought by the application and that S. 144, 
does not therelore apply. {HolmvHood and 
Richardson, JJ,) Dino Nath Das v. Jogendra 
Nath. 26 I. 0. 890 : 19 C. W. N. 1167 


S. lAA—Possession taken without execu 


tion—Restitution after reversal. 

A person taking possession otherwise than^ by 
execution is entitled to restitution under S, 144. 
(Cox and Roy, JJ.) Hira Chandra Samanta v. 
Chintamani Datt. 211, C. 84. 


S. 144 —Mesne profits—Liability to pay. 


—;-Se. 144 and 47 (1) 

—Court Fee-Government of 
No. 4650, dated 10-9-1899. 


The object of S. 144 is to shorten litigation and 
afford soeedy relief* It ought therefore to be 
construed liberally. So an application for restl* 
tution with mesne profits by a succes 3 fui appel¬ 
lant is maintainable under S. 14,4. even though tl^ 
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respoadent had obtained possession by force aod 
Dot ia execution of tue decree in his favour. 
(Mooherjee and Bcachorofl^ 77.) Kaghu Singh 
V. SuEN Prasad Kai, 17 1. c. 121: 

16 C. L. J. 135. 


Ss. 144 and 161 —Scope of—New substan¬ 
tive right not given. 

A transicree ot a poiiion of non transferable 
occupancy holding applied to annul the sale of the 
same holding purchased by the landlord in a 
decree lor rent obtained by him without making 
the applicant a party to the suit. The transferee 
got possession and sued the Undlord for 
mesne profits. Held, he could not claim the 
mesne profits because had he brought a separate 
suit for possession against the landlord wno did 
not recognize him as his tenant, he would not 
have got it. S, 144 of the Code and the inhereni 
powers of the Court provided merely a more 
convenient procedure instead of conferring new 
substantive rights. (Jenkins, C. 7. and Chaiterjce, 
7.) Safaraddi V. Dukga Prasad Sen. 

161. C. 966 ; 16 C. L. J. 83. 


S. 144 — Judgment-debtor—Right to res^ 

it tut ion. 

The judgment-debtor could not claim restitu¬ 
tion, where possession had been taken by the de 
cree-holder under a decree which was in opera¬ 
tion at the time when the p^'operty was delivered 
to him and was still in force. The fact that the 
decree ot appellate court was set aside by the 
Privy Council merely restores the first Court’s 
decree. (Mookerjee and Bcachcroft, JJ.) Shama- 
NAND Das Chowdhury v. Ram Kant Das. 

16 1. C. 945. 


-—S. 144 —Remedy by suit—Money recover^ 

ed under a decree — Recovery- Reversal of decree. 

Money realised under a decree or judgment 
cannot be recovered in a fresh suit or action 
whilst that decree or judgment remains in force, 
10 M. 1. A. 203, 3 W, R. 11 (P.C.) rel. But it can 
be recovered in a new suit or by summary process 
if the deciee or judgment is reversed or is super¬ 
seded. 3C. 30, disi, {Mookerjee and Holntwood, 
77.) Dwarka Nath Kundu v. Mohendra Nath 
Roy. 16 I.C. 131 : 16 C.L.J. 437. 


-S. 144— Non-applicability to—Acts done 

prior to decree. 

The object of S. 144, C.P.C. is that anything 
done in execution of a decree reversed on appeal, 
should, as far as possible, be undone ; and that 
the party who has been finally victorious should 
be placed in the position which he would have 
occupied, if the erroneous decree had not been 
made. The section does net cover relief in res¬ 
pect of acts done before the decree and not under 
the decree. {Shadi Lal,C.J.) Chhaber Singh 
V. Radhu Ram. 68 I.C. 807 : 4 Lah. L.J. 333. 

-Ss. 144 and 151 —Mesne profits—Stay of 

execution on security for mesne profits —Decree 
holder can proceed in execution for recovering 
mesne profits. 

Where the judgment debtors applied for stay 
qf e^cution pending the appeal and were asked 
ipi^fm^qish securiiy for mesne prefils and accord- 
in^y furnished security. Held, that the decree- 
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holders can recover mesne profits in execution 
proceedings at all events against the judgment- 
debtors and they need not file a suit. The court 
can order restitution in a case of this sort. The 
decree-holders by the order ol stay of execution 
passed by the chief court were kept out of the 
enjoyment of the land in suit, and as the appeal 
of the judgment-debtors was eventually dismissed 
the decree-holders are entitled to ask to be put in 
the same position as they would have been in, had 
the execution of the decree iiol been stayed. 
(Scott-Smith, J.) Khair Din v. Ahmed, 

2 Lah L. J. 207. 

-S. 144— Mesne profits—Right to. 

If a decree is reversed in appeal, appellant is 
entitled to have restitution of all that he had been 
deprived ol under the decree reversed including 
the profits accruing from the property the posses¬ 
sion ot which had been deprived of by the other 
party, (Abdul Raoof and Petman, JJ.) Abdul 
Bahman V. Allah Baksh. 53 I.C. 119 

-—-S. 144— Limitation — Application for res* 

titution. 

An application for restitution is an application 
for execution within the.meaning of art. 182 of 
the Lim. Act. (Rattigan, C.J. and Le Rossignol, J.) 
Ram Singh v. Sham Parshad. 67 P.R 1918 : 

36 P.W.R. 1918 : 44 I.C 301 : 15 P.L.R. 1918. 

-Ss. 144 and 47—Status quo ante— Decree 

against wrong representaPvi.-—Property recovered 
in execution—Right representative substituted — 
Property restored to person who had been in pos¬ 
session — Appeal. 

In a suit for possession against R, 11 R died 
Pendente lite and K and A applied each to be 
appointed las Itgal representative and the court 
appointed K. and passed a decree against him 
and the decree-holder took possession. In (he 
meanwhile A appea ed against the conclusion, got 
the order against him reversed and applied lor 
recovery ot possession from the decree-holder. 
His application was granted and one N who had 
previously been in possession was evicted. There¬ 
upon N applied for restoration of status quo. 
and obtained an *^rder in his favour. Held, that 
no appeal lay from the order resioring the slants 
quo {Johnstone and Shadi Lai, JJ.) Amir Chand 
V Narasingh Das. 222 P.L.E. 1914: 24 I.C. 941 : 

123 P.W.B. 1914 

-Ss. 144 and 151— Appeal -Order dis¬ 
missing application. 

An order dimissing an application for restitu¬ 
tion under S. 144 of the Code is not appealable 
as it is not a decree, (Rattigan and ‘ hahdin, JJ,) 
Sham Parshad v. Ram Chand. 10 F.R 1914: 

273 P.L.B. 1913 : 217 P.W.B. 1918 ; 

25 P.W.B. 1914 : 20 I.C. 203 

- S. Mortgage decree—Increase of 

mortgage money on appeal—Rights of person in 
possession—May be substituted for profits—Inter^^ 

est. 

Interest at a sufficient rate may be substituted 
for the profits, which the person in poaseasipjn 
under a mortgage decree which was subseqaent](y 
varied enjoyed during the period between his 
execution of the first court’s decree and his giving 
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notice that he had deposited the additional 
amount. 8 L. W. 179 foil. In a suit for redemp¬ 
tion of a Kanom the defendants are’not entitled 
to recover possession from the plaintifl which he 
had taken in pursuance of the decree of the trial 
court simply because the amount of compensa¬ 
tion for improvements was increased on appeal. 
13 L W. 449 : 44 M. 961 Relied on. {Spencer 
and Krtshnan, 77.) Neelakandan Nambudri v. 
Vasudevan. 18 L. W. 30 : 

(1923) M. W. N. 508 : 33 M. L. T, 45 (H.G.) : 

45 M. L. J. 323 : 73 I. C. 1041 :1924 M. 87. 

-Ss. 144 and 151 — Execution sale — 

Distribution of proceeds among several decree- 
holders rateably—Sale subsequently set aside — 
No right to refund of the purchase-money. 

In execution of a decree certain properties 
were attached, brought to sale and purchased by 
the appellants who were strangers to the decree. 
The proceeds of the sale were rateably distri¬ 
buted among the respondents who were creditors 
holding decrees against the same judgment- 
debtor. Subsequently certain claimants who had 
unsuccessfully 'intervened in the execution pro¬ 
ceedings obtained a decree in a claina suit that 
the properties belonged to a trust and therefore 
not liable to sale in execution of the decree and 
recovered possession of the properties with mesne 
profits trom the appellants. The appellant there¬ 
upon applied for refund of the purchase-money 
which had been distributed rateably among the 
various decree-holders. Held, neither S. 144 nor 
S. 151 of the C. P. Code authorised the Court to 
order the relund sought by the appellants and 
their application was unsustainable. 24 I. C. 384 
dist. [Aylingt 0. C. J. and Venkatasubba Rao^J.] 
Raja Rao v. 4nanthanarayanan Chetty. 

42 M. L. J 308: 15 L. W. 303 : 

(1922) M. W. N. 255 : 67 1. C. 369 : 

1922 Mad. 228. 

— ---S. Rateable distribution. 

Where an order for rateable distribution was 
reversed on appeal no order for restitution of 
money distributed can be granted, (Ayling 
and Venkatasubba Rao, J.) Varada Ram Swami 

V. VUMMA VENKATARATNAM, 

15 L. W. 421 : 67 I. C. 646 : 42 M. L. J. 473 : 

(1922< M. W. N. 184 ; 

30M. L, T. 178 : 1922 M. 99. 

-S. 144— Execution sale — Subsequent re¬ 
duction of decree amount^Effect of 
The sum due to a decree-holder under the 
decree of the first Court was Rs. 7,695. In exe¬ 
cution of the decree 19 items of property were 
sold for Rs. 10.357 in all. Five items of the pro¬ 
perty were purchased by the decree-holder 
himself. Subsequent to the execution sale the 
appellate Court modified the decree by reducing 
the amount to Rs. 7,496. Thereupon the judgment- 
debtor applied for restitution by redelivery of the 
five items purchased by the decree-holder. It 
was found that the sale of every item including 
the last was necessary to realise the amount of 
the appellate decree, though if the properties had 
been sold in a different order and the five items 
had been reserved to be sold last, their sale would 
have been unnecessary to realise the amount of 
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decree on appeal. Held^ that there had been no 
case made out for restitution, as the position of 
the judgment-debtor as regards the sale of the 
five items was in no way affected by the variation 
in the decree. Such prejudice as the judgment- 
debtor had suffered was due not to the variation 
in the decree, but to the terms in the order in 
execution regulating the order in which the items 
were to be sold. (Ayling and Venkatasubba Rao, 
77.) Sundara Rama Reddi V. Enuga Raghava. 
Reddi. 42 M. L. J. 315 : (1922) M. W. N. 141: 

68 I. C. 516 : 16 L. W. 355 : 1922 Mad. 96. 

-- 8, Applicability of — Restitution — 

Costs of separate proceedings—Direction for re¬ 
payment. 

S. 144, C. P. C., is not confined to cases where 
restitution is claimed on the reversal ot the 
decree in first or second appeal. Provided the 
decree is varied or reversed the section applies, 
however, the reversal or variance has been effect¬ 
ed. Where an order of abatement of the lower 
court was set aside in separate proceedings in 
the High Court and not on appeal, the lower 
court has power to order restitution of costs paid 
to the representatives of the original plff. though 
such representative was not a party to the suit. 
(Ayling, O C. 7. and Venkatasubba Rao, J.) 
Sitalakshmammal V. Krishnaswami Iyer. 

(1922) M. W. N. 186 : 65 I. C. 797 : 

16 L. W. 687 : 1922 Mad. 70. 

-S 144 —'‘'Court of First instance*^^^Mean¬ 
ing of. 

The * Court of First Instance' referred to in 
S 144 of the Code, is the Court which passed the 
decree or the Court to which the proceedings 
are transferred, if the other Court ceases to exist- 
(Abdur Rahim and Oldfield, 77.) Lakshmana 

tiOUNDEN V. SUBRAMANIA AiYAR. 

61 I. C. 962: 13 L. W. 67. 

-Ss. 144 and 161 and 0. 21. R Execu¬ 
tion sale—Setting aside—Order refusing to set 
aside reversed on appeal- Auction-par chaser not a 
party—Application by judgment-debtor for resti¬ 
tution — Auction-purchaser not a representative 
of a decree-holder. 

An order under O. 21, R. 90, C. P. Code, refus¬ 
ing to set aside the sale was reversed on appeal 
therefrom. The judgment-debtor subsequently ap¬ 
plied for restitution against the auction-purchaser, 
The auction purchaser was not a party, Held, 
that S. 144 of the C, P. Code, did not in terms 
apply as no decree was varied or reversed but 
only an order under O. 21 R 90, was reversed 
on appeal Assuming that S. LSI allowed an 
order for restitution in appropriate cases not 
falling under S, 144, such an order could not be 
made when the auction-purchaser was not a party 
before the appellate Court which set aside the 
sale. A Court auction-purchaser was not a repre, 
sentative of the decree-holder. 30 Mad. 507 and 
34 Mad, 417, ref. (Sadasiva Aiyar and Bakewelli 
77.) SUBBAMMA V. CHENNAYYA. 

47 1 C. 628: 4t Mad. 467. 

—S. 144— Interest—Money in deposit iu 
Court—One party withdrawing the amount on 
giving undertaking to the party found enfitUd-^ 
LiabiUty to pay interest. - - ^ 
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The appellants obtained a temporary injunction 
restraining the respondents from drawing the 
money in deposit. The appellants who succeed- 
e<l in establishi^'g their title applied lor payment 
of money with interest from the respondents who 
had withdrawn it on giving an undertaking. Held, 
that on the principle of S. 144 the appellants 
were entitled to interest on the amount from ihe 
date the lespondent drew the money till the date 
of payment. 40 M. 299; 2 P. L. J 149 Fol. {Abdur 
Rahim and Kutnaraswamy Sastri, 77.) Allagap- 
PA Chettiar V. Muthukumar Chettiar. 

41 Mad. 316: (1917) M. W. N. 669: 42 I. C. 836: 

22 M. L. T. 162. 


-- 8. 144 — Limitation, 

An application for restitution is governed by 
Alt. 182 and not by Art. 181 Lim. Act, 32 M, 136 
20 M 448; 40 M 780; 22 M. L. J. 146 Ref. (Abdur 
Rahim and Kumaraswami Sastri, 77.) Unnama- 
LAI Ammal V, Mathan. 6 L.W. 639 : 

(1917) M. W. N. 643: 33 M. L J 413; 42 I.C. 680 : 

22 M. L. T. 333. 

— " S, 144 — Mandatory—Duty of Court, 

S. 144. C. P. C., is imperative and gives the 
Court no discretion. When a party is bound to 
restore possession, his legal representatives or 
assigns are equally liable. (Abdur Rahim and 
Kumaraswami Sastri,Jj.) Kanakasabai Muda- 
LIAR V, RaJAGOPAL hiAlDU. 42 I. C 523 : 

6 L. W. 568. 

-S. 144 — Possession—Taken in spite of the 

decree. 

S. 144, C. P, C., authorises the grant of relief in 
order to restore the parties to the position 
they would have occupied but for the erroneous 
decree. It does not apply where possession is 
taken independent of and in opposition to the 
decree. (Oldfield and Bakewell, 77.) Periyasawmy 
Thevan V, Karuthiah Thevan. 39 I.C. 933 : 

6L. W. 631. 


-Ss. 144 and 47 — Procedure. 

An application for restitution is in the nature 
of an application in execution. S. 47 comprises 
all cases of restitution as well. 31 A. 551, ret. 
(Ayling and Seshagiri Iyer, JJ.) Somasundaram 
PiLLAI V, ChOKKALINGA PiLLAI. 

40 Mad. 780: 38 I. G. 806: 5 L.W. 267. 

—-S. 144 —Execution sale—Reversal of de¬ 

cree. 

Restitution cannot be demanded, under S. 144, 
C. P C., as against a bona fide purchaser at a 
court Sale, who was not a party to the decree on 
the ground that the decree was reversed by the 
appellate court subsequent to the sale and 
that the appeal was pending^o the knowledge of 
the purchaser. 14 1. C. 836, explained. 15 1. A. 

xeXxcd on, (i^adasiva Aiyar and Moore, 77.) 
Raghavachari V. Pakkiri Mahamed. 

" 30 M. L J. 407: 19 M. L. T. 381: 34 I. C. 760 ; 

11916) 2 M. W. N. 73. 
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■***' ■ " S. 144 —Mesne profits. 

The rent to which a landlord may have a right 
tho period in wbinh he was in wrongful pos- 
during litigation, cannot be deducted from 
profits which he is liable to pay the 
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tenants during the period of tbeir dispossession. 

Aiyar and Moore, JJ,) VaddaNapudi 
Lakshmi V. Repalle Seetiia^’amaswamy. 

3 L. W, 405 : 84 I.C 2 : 19 M.L.T. 886. 

S. 144— Scope of — Right to restitution, 
not restricted to reversal on appeal only. 

The right to claim restitution under S. 144 is 
not restricted to reversals of decrees in appeal 
but applies equally tc cases where a deciee or 
judgment has been reversed or superseded by 
some ulterior proceedings, (Sadastva Aiyar and 

iWoorc, 77) Tangutur Subkayadu z/ Yerram- 
SETTI Seshasani. 3 L. W. 236 : 

(1916) 1 M. W, N. 165 : 30 M L. J. 366 : 

33 I. C.; 739 : 19 M. h, X. 286. 

-S, 144 and 0. 21, R. 35— Successive appli¬ 
cations—Application ior restitution—Delivery of 
actual possession—Subseqnenl applicaiion bar¬ 
red. 

On an application for restitution the Court di¬ 
rected delivery of actual possession under O- 21 , 
R. 35, which was accepted by the applicant. Held 
second application for execution in restitution 
was barred as the process lor delivery issued on 
the order on the first application bad been carried 
out. 29 M. L, J. 504, foil. (Sadasiva Iyer and Na¬ 
pier, 77.)Chokalinga Mudali v Gopala Thath- 
ACHAKIAR. 32 I. C. 46. 

-S. 144— Direction of Court—Application 

for restitution, 

S, 144 does not apply to decrees passed before 
the Code came into foice. A direction ior restitu¬ 
tion is unnecessary if the decree is in favour of a 
party. A decree for restitution passed in 1907 
cannot be deemed to have ceased to exist in 1909 
and can be executed whether an order of the First 
Court directing such restituiion has been passed 
or not (Sadasiva Aiyar and Tyabji, 77.) Munici¬ 
pal Council. Kumbakonam v. Sadagopacha- 
RIAR, 29 I. C. 880. 

-Ss. 144, 145 and 0.45. R. 15— Surety — 

Applicability of piovisions to appellate decrees^ 

T^'C provisions of taese sections apply also to 
appellate decrees. Hence a restitution of money 
paid to a surety may be ordered under S. 588. 13 
M. 1; 28 M. 377, Foil. An order for restitution of 
money paid to a surety is a decree. 8 I. C. 131: 18 
M. L. J, 599, Foil. 11 B, 37, 3 C. 198, 5 C. 148, 13 
C. 21, 28 B. 383, dist (iVailts and Oldfield, JJ.) 

Bevaguptapu Kameswaramma V. Udaddi Ven- 

KATASUBBA RAO. 

38 Mad 1120: 27 M. I. J. 112: 24 I. C. 474; 

(1914) M. W. N. 742. 

-8. XAA—Assignee of decree—Restitution 

from. 

The judgment-debtor is entitled to restitution 
from the assignee of the decree who has realised 
the decretal amount in executiau even though the 
assignee was not brought on the record in appeal. 

23 M. 2u3 F.; 24 A- 2^, diss. \Abdur Rahim and 
Sadasiva Aiyar, J J.) Govindappa v, HaNUMan- 
THAPPA. 38 Mad. 36 ; 23 M L J. 513 : 17 I.C. 420 : 

(1912) M. W. N. 1162. 

-S. lAA’-Remedy by suit — Procedure, 

The right of restitution arising on account 01 
the reversal of a decree on appeal can be enforced 
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only in execution and not by a separate suit. 
{Benson and Abdur Rahim, JJ.) Krisheki Gopa- 
LA Menonz/ Krishfki Kovilaknath Manavik- 

RAMAN, 10 ^0® • 1® ' 

22 M. L. J. 146. 

-- S. 144—Ofiicr of remand—Order for 

mesne profits is not a consequcnttal one, 

An Older placing a party in possession may be 
properly consequential on an order cf remand. 
But an order awarding mesne profits is not a 
proper consequence ol an order of remand if the 
question, whether the party who has been in 
possession under the decree which the order cf 
remand has reversed was rightly in possession or 
was a trespasser is still sub judice. An appli¬ 
cation for mesne profits would then be premature 
the limitation for mesne profits will start only 
when the possession is decided to be wrongful, 
(Macnair, AJ,C.) Sonba v, Parasharam, 

761. C. 255 : 18 N. L. E. 200 : 1923 Nag. 101 (1), 
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S 144— parties— Execution sale 


Sir anger-purchaser—Not affected, 

S. 144, 0. P. C. only applies to parties to the 

erroneous decree but not to third parties- Restitu^^ 
tion against such third parties does not tail within 
S. 144. 4 stranger-purchaser at an execution sale 
is not affected by the subsequent reversal or 
variation of the decree. {Ptggott, J. C. and Kan- 
haiyaLal,A. J.C) Nawab Nuzhat-ud-daula 
Abbas Husain Khan z; Nawab Dilband Begam. 

16 0. C. 226 . 21 I C. 570. 

S. Application for restitution^ 


Suit for restitution can be converted into an 
application. (Ptideaux, AJ C.) Jainan Lal v. 
Ragho . 67 I. c. 319 : 1922 Nag. 198. 

Ss. 144 and 151 —Inherent power— If res 


titution exists. 

Where a judgment-debtor is dispossessed 
under wrong order of Court subsequently set 
aside, it is the duty of Court to restore him to 
possession. {Kotwaf A. J. C.) SHRiKts*N v. 

SUNDARBAl. 

64 I. C. 732 :18 N. L, R. 24: 1922. Nag. 82. 


S. 144—Application for compensation 


Limitation—At t, 82 applicable. 

An application for restoration under S. 144 
of the C. P. C. is thereiore governed by Art 182 
of schedule 1 to the Limitation Act (Miller^J ) 
Balsant Kumari Dasi V. Bulmukund Makwari 

19ii3 Pat. 1 : 1 F L. E. 338 : 
2 P. 277 : 72 I. C. 912 : 1923 P 371. 

I 

-Ss. 144 and Qb —Execution sale set aside 


—Purchaser paying revenue. 

A purchaser at a sale in execution of a mort¬ 
gage decree paid Govt, revenue on the property 
lor 4 years after which period the sale was set 
aside. Held he was entitled to be reimbursed by 
the receiver of the mortgaged property. (Mullick 
and Adami,JJ.) GuRU Mahadev Asram v. Kam 
Sekhar Prasad Singh. 51 I C, '306. 


S. 144 and 0. 2, R. 2—Successive appli 


under S. 144 by judgment-debtor was dismissed, 
that the question relates to execution, dis¬ 
charge or satisfaction ot decree, and so the court 
fee payable on memorandum of first appeal is 
8 annas. {Drake Brockman, J. C.) Gabba v, Kan- 
EKHEDILAL. 18 N. L. R. 15 : 67 I.C. 225 : 

1922 N. 62. 


•S. 144 —Execution under mistake—Court 


can set r’ght the wrong. 

The plaintiff decree holder not having com¬ 
plied with the decree under which he was to make 
a deposit within a fortnight and the court 
under the misapprehension that he had made the 
deposit granted him relief to which he was not 
entitled. Held it is fully within the courPs power 
to put right the -wrong which had been done. 
S. 144 does not apply to a case where the original 
decree holds good ; but what was reversed here 
is an order, not the decree granting the plaimiff 
decree-bolder execution under the erroneous im¬ 
pression that he had fulfilled the terms of the 
decree. (Daniels, J,C.) Dori Lal v, Mt Jamaga 

721. C. 879 : 1923 Oudh 16 

Ss. 144 and 35, cl. ,(31— Interest—Refund 

of costs. 

The Court has piwer to award interests on 
costs which the judgment-debtor may be liable to 
refund to him. (Stuart and Kar,haiya Lal, A. J. 
Cs.) INDAR BICKRAM SinGH V. ChANDRIKA 

Baksha Singh. 20 0. C. 337 :43 I. C. 887 : 

4 0.X« J. 729. 


cations—Starting point — Lim. Actt Art 181. 

An application for restitution under S. 144 of 
the Code is neither a suit nor a proceeding in ex- 
cution. It is a miscellaneous proceeding to which 
the rules applicable to execution proceedings do 
in substance apply. The provisions of O. 2, R. 2 
of the Code are not applicable to such a procee¬ 
ding. Under Art. 181 of the Lim. Act an appellant 
is entitled to mesne profits for the full period of 
his opponent's possession though it was more 
than three years, if the application is made with¬ 
in three years of the final appellate decree. (Mul- 
lick and Atkinson, JJ.) KRUPASINDHU Roy 

Mahanta Balbhadra Das. 47 I. C, 47 ; 

3 Pat. L. J. 367. 


S. 144— Assignee—Rights of. 


Where an assignment takes place even after 
the appellate decree which is the basis of the 
claim for restitution, the assignee is entitled to 
the benefits ol S. 144 of the Code. (Mullick and 
Thornhill, Jt) Kamaruddin Mandal v. Raja 
Thakur Barham. (1918) Pat. 243 

46 I. C. 466 : 6 Pat. L, W. 141. 

-S. 144 —Execution sale—Application tp. 


orders. ^ 

The section does not apply where^ an order 

setting aside a sale is reversed,; it evidently ajv 

plies where a decree is reversed. (MuUick and 

Jwala Prasad, J/.)SUKh Deo Das v. RiTp Singh. 

1 Pat. I. W. 651 : 39 I. C. 763 : 2 Pat. L. J. 861. 

_S. lAA—lnltresl—Award of~-^owcr of 


^ * im A ill.* 

In S.144, there is an express provision that me 
court shall in its discretion awar^ such interest 
gs it chgo^es an^ the fact, that the principal only 
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is secured by the bond given by the executing 
treditor who withdrew the money from court does 
not affect his liability to pay inierest under 
^is section. (Chapman and Roe, JJ.) Indka 
Chanda Bothka v. B'orbes. 39 i. c. 22 : 

2 Pat. I. J. 149’ 

S. Restitution from party to be 
made by Court, 

Under S. 144 ot the Code there should be resti¬ 
tution made from party to party, as nearly as 
possible to their positions before the erroneous 
ordsr snd not to the various subs<^quent positions 
taken by them as a conse^iuence of the wrong 
order. S. 144 authorises rest ration of parties only 
to their respective positions at the time of the 

wrong order and not to later positions taken up bv 
them of their own accord, as remotely resulting 
^om that order. (Roe and Jwala Prasad, JJ.) 
KeDARNATH V. JAI BeRHMA. 1917 Fat. 153 : 

37 I. C, 863 : 6 Pat. L. W. 238. 

-S. l^^^-R^tmedyby suit- When applicable. 

S. 144, C. P. C., is confined to cases in which 
the dec'ce of a trial Court is varied or reversed 
by some superior Court or by reason of seme 
order passed by a superior Court. If a decree is 
varied or set aside by the Court passing it (and uot 
by a superior Court) a claim in restitution enforced 
by means of a suit is not barred by the provisions 
of S. 144, C.P.C., though S, 583 of the old Code, 
which S, 144 replaces, might have lent itsell to 
such an interpretation. (Chatnier, C. /. and Jwala 
Prasad, J.) Chintaman Singh v, Chuni Sahu. 

1 Pat. L. J. 43 : 34 I. C. 747 : 3 Pat. L. W. 95. 

- S. 144 —Revenue Court —-t/. P. Land and 

Revenue Regulation, S. 12—Revenue Courts —■ 
Powers. 

The power of restitution expressed in S. 144, 
C.P.C., is inherent in all courts,Civil or Revenue. 
Revenue officers dealing with cases of a judicial 
nature have been given the powers of Civil 
Courts regarding the institution and trial of suits 
by R. 55 of the rules framed by the Local Govern¬ 
ment under S 12 of the U. P. Land and Revenue 
Regulation. (Thompson, J.) Burma Oil Com¬ 
pany, Ltd. V. Baij Nath Singh. 

46 I. C. 475 : 11 Bur. L. T. 3, 

-S. 1^^—Limitation. 

An application for restitution under S. 144, 
C. P. C., not being an application for execution, 
Art. 181 of the Lim. Act applies. (Voung, J.) Asha 
BiBI V. NuRUDDIN. 8 Bur. L. T. 165 : 

80 I. C. 680 : 8L. B. B. 262. 


-- 144 —Procedure — Application--Pay¬ 
ment under decree subsequently declared in a 
separate suit to be null and void—Failure to ask 
for payment — O, 2, R, 2. 

Plaintiffs sued to set aside a decree in execution 
of which they had paid money to the decree-hol¬ 
der. The decree was declared to be null and 
void. Plaintiffs then applied for restitution of 
the amount paid by them. Held, that S. 144, 
applied. There is no restriction in S. 144 as to 
the manner in which the decree should have been 
varied or reversed. The plaintiff not having asked 
fc^payqaent as a relief in the subsequent suit, is 

under O. 2, "R. 2, and under the prin- 
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cipics of /a from claiming repayment 

by way of restitution. (Pratt, J. C. and Fawcett, 
A.J.C.) Ghulam .Mahomed v, Lal Chand. 

63 I. C. 632 : 13 S. L. B. 153. 

~~ Forum — Application for res^ 

titution — Court to which decree transferred for 
execution, if can exercise poiv^fs under. 

The Court to which a decree has been trans¬ 
ferred for execution can exercise the same 
p nvers under S. 144 of the Code as the Court of 
first instance. yPratt, J. C. and Crouch, A. J, C. ) 
Mir Abdul Huss\n Khan v. Bibi Sona Dero. 

20 1. C. 540 : 7 S. L. B. 19. 

-S. 144 (2)—Remedy by suit — Decree— 

Reversed on appeal — Application fo^ restitution 
by some ienant—Subscqnent suit to recover full 
area. 

j The landlords obtained decree for ejectment 
against the^r tenants and the tenants were ejected 
from their holdings. Subsequently the decree was 
reversed. Some of the tenants applied to the 
Asslt. Collector lor restitution under S. 144 (2) 
which was ordered as to a portion of the original 
area from which they had been ejected. The order 
was affirmed by the Commissioner. The plffs. then 
sued to recover the whole of their original rights. 
Held, that the suit was not maintainable, (Piggoit 
and Walsh, JJ.) Chidda Singh v. Abdul Majid 
Khan. 49 I. C. 721 : 17 A. L. J. 174. 

-S. 145 and 0. 41, E. 6— Extent of liabi¬ 
lity—Mode of enforcement — Decree-holder asked 
to furnis^ security—Mesne profits-C, P. Code, 
Ss. 47, 144 and 145 —2'.P. Act, S, 90. 

A decree-holder wno wintecl to take posses¬ 
sion of the lands decreed to him was required to 
furnish security for mesne profits m case the 
appelate court decided against nim. The appel¬ 
lant hypothecated his property as security for 
the required sum ; but no ooligee was named in 
the bond. The appeal was dismissed by the High 
Court but the Privy Council dismissed the suit 
and directed the first court to ascertain mesne 
profits due to the defts. Tne court below made 
the appellant a party to the proceedings, assessed 
the mesne profits ai a certain sum and declared 
appellant’s liabi ity under the bond to the amount 
secured. Held,'(it thai the liability of the appel¬ 
lant (surety) did not terminate with the decision 
by the first appe Hate court but continued till the 
Privy Council stage also ; {2} that there being no 
obligee under the security bond nobody could sue 
on it under S. 90 of the T. P. Act, (3) that the first 
court acted properly in dealing with the appel¬ 
lant's liability on an application for ascertain¬ 
ment of mesne profits and ^4) that the properties 
charged could be directed lo be sold on default of 
payment within a date fixed. 17 All. 99 ref. {Lord 
Phillimore.) Raj Kaghubar Singh v. Jai Indra 
Bahadur Singh. 

42 All. 158 : 46 I. A. 228 : 22 0. C. 212 ; 

6 0. X. J. 682 : 38 M, X J. 302 : 

18 A. X- J. 263 ; 22 Bom. X, B. 521 : 

65 I. C. 530 ; 13 X. WT. 82 (P. C.). 

—- S. 146 — Surety for production of judg¬ 

ment-debtor—Imprisonment of judgment-debtor 
—Failufe to produce—Surety is liable. 
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Where a surety for production of a judgment- 
debtor, failed to produce him, owing to the 
imprisonment of the latter in a crirniDal case, 
and the surety knew of the pending criminal case 
against the judgment-debtor, heldi that the surety 
could not be discharged from the obligations 

under the surety bond. [Ryves and Gokul Prasad^ 
JJ.) Rameswar Das 2;. Sri Lal. 

^ 19 A. L. J. 968 : 44 A. 174 ; 

65 I. C. 375 : 1922 A. 390. 

__S. 145— Enforcement of liability—Sale of 

property mortgaged by surety Sureties liability 

— Nature. . , . . t 

The liability of a judgment-debtor s surety 

should not ordinarily be enforced in execution 
against any property which he might have mort¬ 
gaged under the surety bond without a suit for 
the purpose, {Richards^ C. and Banerjee^ /•) 

AMIR V. Mahadeo Prasad, 

39 All 225 : 38 I, C. 33 : 15 A. L. J. 76. 

_S. 145 and 0. 34, R. Enforcement of 

liability—Execution. 

Where a surety as security for the due per¬ 
formance of his suretyship on behalf of a judg¬ 
ment-debtor mortgages his property, a decree- 
holder of the simple money decree against the 
judgment debtor can attach and bring to sale the 
property mortgaged by the surety (Piggott and 
Walsh, JJ.) Mukhta Prasad v. Mahadeo 
Prasad. 38 All. 327 • 83 I. C. 982 : 14 A, L. J. 385. 

S. 145— Discretion to refuse execution. 

• _ ^ ... ^ J 


C. P,.C0DE (V OF 1908), S. 145. 

_S. Hb—Forfeiture of securHy to be 

applied in satisfaction of the decree. f tu 

Where the security offered by a surety for the 
iudgment-debior, for his appearance or for filing 
an insolvency petition, is forfeited owing to 
failure of the surety to produce the judgment- 
debtor, the sum so forfeited will be applied in 
satisfaction of the decree. (Teunon and New- 

bould, JJ.) SURENDRA NATH GHOSH 

Lal Ghosh 59 I. C. 778 : 25 C; W N. 86. 

--S. l^b—Extent of liability-Execution^ 

Dismissal of execution case—Liability of surety. 

Certain crops were attached as the property of 
the judgment-debtor but were allowed to be 
removed on execution ot a surety bond, to the 
effect that if the c'aim was not allowed, the sure¬ 
ties would pay the decree-holder a certain sum. 
The execution case against the judgment-debtor 
was dismissed after the claim was disallowed. 
Held, that it did not affect the liability of the 
surety under the bond. 14 Cal. 767, dist. (Chtity 
and Smtther, JJ.) Ajitulla SakkaR, v. Nandoor 
Mahammad. 43 I. C, 464: 22 C. W. N, 919. 

S. Extent of liability^ 


The Court has a discretion to refuse execution 
against the surety. (Macleod, C. J.) Abdul 
Hussein v. Mistry & Co. 23 Bom. L. E. 1263 : 
64 I. C. 648 : 46 Bom. 702 : 1922 Bom. 340. 

•S. 145— Extent of liability — Ex parte 


S, 145 applies only where ♦he surety has render¬ 
ed himself personally liable for the decretal 
amount and such liability can only be enforced 
against him to the extent to which he has become 
personally liable. (Fletcher and Teunon, JJ,) 
Brojendra LaLl Dass V. Lakshmi Narain 
Bhanna. 29 I. C. 149 : 19 C. W. N. 961. 

“S. Enforcement of liability—Suit 

y1 1,41 


decree—Setting aside. 

Where a person becomes surety for the deft, 
on an ex parte decree being set aside against him, 
he is liable for the decree that might be passed on 
appeal. Execution might proceed against the 
surety within three years of the appellate decree. 
(Shah and Hayward, JJ.) Cholappa v. Ram- 
CHANDRA. Bom. 34 : 

63 I. C. 187 : 21 Bom. L. R. 861. 
S. 145— Extent of liability — Death of 

deli. 

The liability of the surety cannot be deter¬ 
mined until the time for execution has arrived. 
The death of deft for whom the opponent stood 
as surety does not discharge him and his liability 
continues inasmuch as the cause of action survi¬ 
ves against the legal representative of the deft, 
who had been brought on record, (Scott, C. J. and 
Heaton, J.) Chandulal v, Jeshangbhai Chhota- 

19 Bom. I< R. 112 \ 

39 I, C. 88 ; 41 Bom. 402. 

_S X^b—Enforcement of liability — Suit. 

A surety bond for the performance of a decree 
or for restitution in case the decree is reversed is 
enforceable by a regular suit and the obligee 
need not enforce the bond by a proceeding in 
execution. (Soott, C. and Batchelor. J.) Moxi- 

LAL V. CHANDRA SANGI. ’ 

13 Bom D. B. 909 : 121. G. 549 : 86 Bom; 42. 


^Costs in Privy Council—Security bond hy surety 
—Realization in execution — Procedure C. P, 

Cod<f,0, 34,/?,14. .. r J 

Wuere an application for execution of a decree 

for c ists obtained in a Privy Council case, a^inst 
a surety and the properties which he had charg¬ 
ed as security under S. 602. C. P. C. 11882) was 
resisted on the ground that the security could not 
be realised except by way of suit under S. 67, 
T.P. Act. Held, that the claim of the decree-holder 
was based entirely on the security bond which 
created a mortgage in her favour and the claim 
against the surety was thus a claim ansing 
under the mortgage within the meaning of O, 34, 
R. 14, C. P. C. (1908) and the properties could 
not be sold without a suit under S. 67, T. P. Act. 
The security bond also created a personal liability 
and the decree-holder could realise the amount 
of costs from the person and other properties of 
the surety under S 146, C- P. C. (1908) [D. Chat* 
terjee. and Walmsely, JJ.) ChandraIsati v. 
Babu Ram. 27 1. C. 865 : 19 C. W. N. 178. 

8, 145 —Enforcement of liability — Exeou* 


tion—Security bond—Given under didder of the 
appellate court—Enforcement of bond in execu’ 
twn — T. P. Acti S. 67. 

A decree-holder can proceed in execution of 
the 6nal decree against the judgment-debtor to 
enforce the security bond given by^ the 
under an order of the appellate court under S.525 
(c) of the C. P. Code, 1882, by sale. of the pro¬ 
perties covered by the bond without' bringing a 
suit under S 67, T. P. Act. (Jenkins, Harringtoi^, 
Stephen, Mookerjet and Hqlmwdod, 77.) JpAi 
Nath v. Sia Rah Das. - ‘ *' 18 I. p<9D0 : 

IT (T. I. j; net (1*. B.1 
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8. 145— LiaMi/y of surety — Aocnuil 


iilBefore proceedings are started under S. 145, 
Qu Pi Code, it must be established that the person 
against whom execution is sought has become 
liable as surety. The section does not require 
that this liability must have accrued on an appli¬ 
cation presented to the Court or on a security 
bond filed in the proceedings. When the appli¬ 
cability of the section is disputed the Court must 
first of all decide the question. {Mookerjec and 
Beachcroft, JJ.) Lakshimi Narain Khanna zj. 
Guru Datta Mehra, 16 I. C. 869. 


—--S. 146— Surety—Death of—Principal 

debter—Surety not absolved* 

Where a person has rendered himseU liable as 
a surety for any amount that might be decreed 
against the defendant, the fact that the principal 
debtor has died since, does not absolve the surety 
from performing his contract. 41 B. 402 referred 
io. (Harrison^ J.) Maula Dad v* Wadhawa 
Singh, 71 I. C. 46. 

■-S. 148 —Extent of liability--Compro¬ 

mise of suit. 

Where a surety has executed a bond making 
himself liable in case the dispute is not settled, a 
compromise decree obtained in that suit could 
not be executed against the surety as the liability 
is restricted to a decree which is not compromis¬ 
ed and as the compromise did not refer to the 
surety at all. {Shah Din, J,) R. K. Kapur v* 
Shankar Das. 45 I.C. 992 : 99 P. W. R. 1918. 


-^—S. 146. 0, 3, R. 5 and 0 10, R. 4— 

Forfeiture of bond—Personal attendance of party 
—Service of summons. 

The Court declared the bond of the sureties 
which they had given for the appearance in Court 
of the judgment-debtor to be forfeited. It 
appeared no order had been passed for the 
personal appearance of the judgment debtor but 
on the application of the plff,, he was summoned 
to appear in Court to give evidence. This sum 
mons was not served on him but was sent through 
his pleader whose agent returned it saying that 
he did not know where the judgment-debtor was. 

that the order directing loneiture of the 
bond must be set aside, for no order was passed 
for personal attendance of the judgment-debtor. 
Obiter,—The summons could not be said to have 
been served under the circumstances of the case, 
{ScotPSmitlh J.) Mula Shah v. Har Bhagwan. 
90 P. X. B. 1916 : 36 I. C. 73 : 166 P. W, R. 1916. 

-- s. 146 and 0. 21, B. 40— Judgment-del- 

tor released on giving surety for appearance — 
Failure to produce debtor — Effect* 

Where sureties agreed to produce the judgment- 
debtor but did not produce,! without lurther 
notice they can be made liable on their bonds for 
their failure. {Spencer and Devadoss, //.) 
Nagier V. KRiShnan Chettiap. 

(1928) U. W. N. 770; 75 1. C. 830: 1924 Had. 241. 


Is* 




^ -8. Principal and surety-Debt extin- 

£uiehed by merger—Surety not liable, 
iThe liability of a surety for a debt ceases to 
when his prinCipaVs debt is extinguished by 


C. P. C0DEi(V OF 1908). S. 145, 

an act which causes the merger of the estate of 
the debtor and the creditor. 

The plaintiffs obtained a decreel for mesne 
profits against a person and the defendant stood 
surety for him under an order for stay of execu¬ 
tion pending a Second Appeal against the decree. 
The judgment debtor died and liis estate became 
vested in tlie plaintiffs. On an application by 
plaintiffs to recover the amount from the surety, 
held, under the circumstances the plaintiffs were 
^tjtitled to recover. It does not make any 
difference that the surety b^nd in the case was 
executed to the Court under S. 145 of the Civil 
Procedure Code as the Court holds the security 
only for the benefit of ihe decree-holder. 
(Spencer and Vcnkalasubba.Rao, JJ.) JekkanNu 
Sami Aiyak v. Ramswami Chettiar. 

17 L, W. 473 : 44 M. L. J. 171 : 
72 I. C. 194 ; (1923) M. W. N. 253 : 

1923 Mad. 340. 

--S. 145 —Handing over property for safe 

custody— Executing bond with sureties—Position 
of surety. 

Where in execution of a decree, the property 
is made over to a third person for sate custody 
on his executing a bond with sureties to produce 
it when required, the decree-holder on failure to 
produce cannot proceed to enforce the bond 
against the sureties but should get the bond 
assigned to himself and sue on it. {Abdur Rahim 
and Napier, JJ.) Raja of Venkatagiki 
SuRAKRisHNA Reddi. 12 X. W. 329 : 

39 M. L. J. 472: 60 I. C. 134: (1920) M. W. N. 784. 

-S. 145 —Scope of—Security on behalf of. 

judgment-debtor—Suit by surety to cancel secu¬ 
rity bond — Fraud — C, P. Code, S, 47. 

A third party who has given security on behalf 
of a judgment-debtor lor the performance of a 
decree cannot apply to the executing Court to 
cancel the security bond on the ground that it 
was obtained by fraud. His remedy is only by 
way of suit. S. 145, C. P. C., merely is that the 
surety may be made a party to the execution pro¬ 
ceedings against the principal debtor and an or¬ 
der against tne surety is in effect a decree upon 
nis separate contract against him lor tue payment 
of money. The surety is not a party to ihe suit 
or to the decree made therein nor does he become 
a party to the execuiion proceedings until appli¬ 
cation is made for an order against him. He is 
not a party to the suit within S. 47, C. P. C., and 
S. l‘*5 only maxes him a party for a limited pur¬ 
pose, namely, for appeal, \BakeWcll and Moore, 
JJ.) RamanATHAN Pjllai v, Dokaiswami Ayyan- 
GAR. 43 Mad. 325 : 38 M. L. J. 65 : li X.W. 45: 

27 M. X. 1. 207 : 56 X. 0. 363 : 

(1920y M. W. ». 114. 

---Ss. 146 and 58— Enforcement of liability 

— Execution-Surety—Release of judgment-debtor, 
Where a person has become surety for the re¬ 
lease of a judgment-debtor anested in execution 
of a decree and the bond is fifed in Court, it must 
be regarded as a matter of record in the Court as 
much as if it had been executed to the Court it¬ 
self. The bond is consequently enforceable 
against the surety in execution proceedings {Old¬ 
field and Seshagiri Atyar, JJ.) NanJUNoa Row 
V. Marwadi Ohammaji. 63 I. C. 673 : 

10 1. W. 173i 
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-S. 145— Depository — Bond under 0. 21, 

R, 43, C. P, Code— Enforcement of. 

Ptr Sadasiva Aiyar, J. —Under S, 145, a decree 
holder cannot execute a decree against a surely 
under O. 21, R. 43, C.P. Code, as amended by the 
High Couit, in respect of propeity entrusted to 
him. The proper mode of enforcing such a bond 
is by assigning it in favour of the decree-holder. 

Per Spencer, J .—A bond such as the above can 
be entorced against the person making it by pro¬ 
ceeding under S. 145. The words ‘ may be exe 
cuted* in S. 145 seem to indicate that proceeding 
in execution is only an alternative remedy and 
that the other remedy of assignment ol the secu¬ 
rity bond is not excluded. {:>adastva Aiyar and 
Spencer, JJ.) Subbareddi v, Veerayya Tata. 

25 M, L. T. 220 : (1919) M. W. N. 219: 

52 I. C. 410 : 9 L. W. 476. i 

--S. 145— Enforcement of liability — Suit 

^—Surety bond taken outside court. 

S. 145 of the C. P. Code does not apply to pro¬ 
ceedings for the enforcement of surety bonds 
taken by the decree-holder outside the Court. | 
The bond has to be enforced by suit. (Sadasiva 
Aiyar and Napier, JJ.) Subbaraya Pillai v, 
Sthanatha Pandaram. 24 M. L. 1. 416 : 

8 L. W. 507 : 48 I. C. 940 : (1918) M. W, N 764. 

—-S. 145 and 0. 41, R. 5 cl. (Z)—Enforce’ 

ment of liability—Stay of execution — Security — 
Mode of enforcement 

Where immoveable property is given by a 
judgment-debtor as security tor the due perfor¬ 
mance of a decree under O. 41, R. 5, cl. (3J of the 
C. P. Code, the property can be realised by the 
decree-holder in execution and no separate suit is 
either necessary or maintainable, 30 Cal. 1060, 15 
B L.R. 383, foil. [Wallis, C.J., and Kumaraswami 
Sastr.t,J.) Subramania Chettiar Rajeswara 
Sethupathi. 6 L.W. 762 : il9l7) M. W.N. 872 : 

34 M. L. J, 84 : 43 I. C. 187 : 41 M. 327. 

♦ « 

r S. 146, 0. 32, R. Q—Guardian — Minor^ 

Surety's liability. 

Where the surety for the guardian of a minor 
owed some moneys to the minor’s estate and the 
Court ordered attachment of the property of the 
surety on an application by the guardian of the 
minor. Held, that neither R 6 of O. 32 nor S,145, 
C. P. C., authorized the Court to adopt such 
a course. (Sadasiva Iyer and Spenoer, JJ.) 
Nadamalaji Kurugodappa V. Angadi Soogam- 
MA. 41 Had. 40 ; (1917) H, W. N. 490 : 

391. C. 928 : 22 H. L. T. 320. 

——-S, 145— Notice to surety is essential, 

A Court is not competent to pay the surety’s 
money to the judgment creditor, without finding 
that the conditions of the bond were not compli¬ 
ed with and without issuing notice to the surety 
to show cause against the order. (Srinivasa 
Iyengar, J,\ Krishnaswami Iyer v. Ranga- 
SWAMY NAYADU. 30 I. C, 517. 

" ■ — S. 146'— of — Refusal to enforce 
liability of surety — Appeal—Cessation of liability 
—Dismissal of suit 

S. 145 deals with procedure and not with the 
extent of the surety’s liability, where there is a 
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refusal to enforce liability, other interested parties 
than the sureties, may appeal. A bond given for 
release of property attached before judgment 
becomes defunct on the dismissal of the suit and 
an order terminating the attachment is not neces¬ 
sary. (Oldfield and Napier, JJ.) Gollamudi 
Venkatasubba Rao V. Chaparala Rosayya. 

261. C. 76 : (1914) M. W. N. 714. 

-S. 145— Surety — Mode^ enforcing lia¬ 
bility. 

Where a condition is imposed on a surety un¬ 
der an Older of Court the surety can be compel¬ 
led to fulfil that condition in execution proceed¬ 
ings under S. 145, C..P. Code, without any second 
formal order being passed against the principal. 
Similarly in the cases contemplated by clauses 
(a) and (b) of S. 145 there would be no necessity 
for a second formal, or even informal order tothe 
principal to perform the decree or restore the 
property. The surety could be proceeded against 
as soon as the decree is capable of executi'^n, or 
the property becomes liable to restitution or the 
condition required fulfilment. The words “undry 
an order of the Court,’* in clause (c) of S. 145, 
which apply equally to the payment of tnonee 
and the fulfilment ot a condition, must in each 
case refer to the original order ot the Court. They 
do not refer, in respect of the condition, to the 
original order imposing it, and, in respect of the 
payment, to a second order to be passed in sub¬ 
sequent proceedings. (Hallifax^ A.J. C.) Amolak 
Sao V. Kashinath. 64 I. C. 430. 

-S 145 and 0. 21, R. ^Z—Depository — 

Attachment of live stock—Safe custody — Surety's 
liability — Execution. 

The security given by a depository for safe cus¬ 
tody of live stock attached under O. 21, R. 43 of 
the C, P. Code cannot be enforced in execution 
by summary process. 13. C. P. L. R. 104, foil. 12 
C. P. L, R. 149 diss, (Mittra, A, J, C.) Khetsi; 
das V. Harba. 47 I C, 966 ; 16 N. L. R. 173. 

-Ss. 145 and 55— Surety bond indicating 

general liability—Execution case struck off. 

A surety bond did not restrict the liability of 
the surety to the execution case then pending but 
showed a perfectly general liability to pay the 
decretal amount Held the decree-holder can en¬ 
force the decree against the surety under S, 145 
although the execution case was struck off. 
(Mulltck and Jwala Prasad, JJ.) Dudhraj v. 
Mahabir Prasad, 57 I. C. 303: 1 Pat. L. T. 604. 

-S. 145 and 0. 41, R. 6— Extent of liability 

— Decree-holder not confined to properties given 
as security for stay of execution. 

Where pending an appeal execution ot the 
decree was stayed dn the judgment-debtor giving 
a sec'irity bond and the appeal was eventually 
dismissed, the furnishing of the security in no 
way detracted from the right of the decree-holder 
to enforce his decree as against his judgment-deb¬ 
tor in any way he thought fit in accordance with 
the law, The fact that the security is given ^does 
not take away any legal right which a decree-hol¬ 
der otherwise has. (Mulltck and Atkinson, JJ.) 
Raj Bans Sahai v. Sarju Lal, 3 Pat. Ii. J. ITjB i 

48 I. C. 454 : 4 Pat. X. W. 216 
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. ' ®* 0. 34, R. 14— A phctil—Order 

for payment by surely. 

An order directing a surety to pay the debt of 
8 judgment'debtor is not a decree except for pur¬ 
poses of an appeal under S. 145. Property pledg¬ 
ed as security by a surety for stay of execution 
can be sold in execution of the decree after the 
judgment-creditor had exhausted his remedies 
gainst the judgment-debtor. {Chapman and Roe, 
JJ.) Ganga Deo Narain Singh v. Joti Lal 

2 Pat. L. J. 197 : 39 I. C. 648 : 

3 Pat. L. W. 414. 
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Where the conditions of a surety bond were 
that on receiving a week’s notice, the surety 
would produce the judgment-debtor and in default 
pay a sum of money, the surety cannot be procee¬ 
ded against on the dismissal of the execution 
application, since the surety bond was in force 
Oiyy during the pendency of the application in 
winch It was executed. 14 C. 757. Foil. {Richard- 
sonandNewbould, JJ.) Lala Nirus Naravan 
V. Feari Dai Debi, 21 I. C 612 


S, 146— Mcde of enforcement—Suretv s 

Itabilitye 

A property mortgaged by a surety under this 
section cannot be sold as mortgaged property. 
{Roe and Chapman, JJ,) Madho Prasad v 
Chandrabati Kuer. 38 I. C. 130 


S. 145 (c)— of» 


' ■ S. 146 —Extent of Liability—Execniien of 

Small Cause decree—Surety producing prop**rty. 

On ttie attachment of a bullock in execution of 
a Small Cause decree, the judgment-debtor 
applied to set aside the ex parte decree, and a 
surety executed a bond for the decretal amount. 
The application was dismissed. Surety produced 
the bullock but it was held that liability extended 
to the whole of decretal amount. {Jwala Prasad, 
J.) SehAT Ali V. Ferzand Au. 38 I. C. 90. 

-—-S. 146— -Surety's inability owing to judg¬ 
ment-debtor being in jail^Surety not liable. 

Where the judgment-debtor is convicted and is 
in jail and hence cannot be produced as agreed 
in the surety bond the sureties cannot he directed 
to pay the agreed amount 21 iVlad. 637, 41 Cal. 50 
Foil 3 Bur. L. T. 141 Diss. {Mac Coll, A.J.C.) 
Maung Kywe and another V, Maung San Tin. 

1 Bur. L. J. 236 : 

70 I. C. 870: 4 U. B. E. 99 : 1923 E. 26. 


S, 145 (c), C. P. C,, includes a case when the 
security is given for Ihe production of a judge 
nient debtor arrested in execution of a decree and 
released on furnishing security and on expressing 
his intention to apply for being declared an in- 
volvent. The section prescribes a summary re¬ 
medy in execution for the realization of the 
security in execution to the extent to which the 
surety has made himself personally liable. A 
condition precedent in a surety bond that the 
debtor should be produced if he failed to appear 
after notice, is a benefit which tbe surety may 
waive as when a surety says that “ notice need 
not be sent to the judgment-debtor as it is impos¬ 
sible to produce him as he and the decree-holder 
are colluding." (Sadasiva Aiyar and Moore, JJ,) 
SUNDARA REDDI V. VARADHARAJA PiLLAI. 

34 I. C. 407 : (1916) 2 HH. W. N. 273. 
S. 146 and 0. 21. R, 95 —Transferee front 


S. 146—Swrefy for Receiver-^Liabiliiy. 


Under S. 145 of the Code, a surety for a Recei¬ 
ver can be asked to pay the sum which he has 
bound himself to pay. {Twomey, C, J. and Ro¬ 
binson, /•) Maung Po Thein Ma W'aing. 

10 L. B. R. 236 : 69 I. C. 844: 13 Bur. L. T. 91. 

B. 146 —Position of surely—Parly to suit 


under S. 47. 

A person who has executed a bond under S, 55 
(4) IS a paity to a suit within the meaning of 
S. 47. S, 145 amplifies S. 253 of the old Code. 
{Saunders, A. J. C.) Nga Kye v, Nga Kya. 

(1916) II. V. B. R. 103 : 
84 I. C. 247 : 10 Bur. L. T. 18. 

——-S. 146 —Rights of decree-holder—Surety 

and principal debtor. 

A decree holder is not bound to give the prin¬ 
cipal judgment-debtor an opportunity of paying 
before taking proceedings against the surety. 
{Pratt, J . C^ and Crouch, A.J.C.) MiR Abdul 
Hussain Khan v. Bibi Sona Dero. 

20 I. C. 840 : 7 S. 1. R. 19. 

—Sa 146 (o), 56 (4 )—Extent on liability^ 
Surety bond to produce judgment-debtor on week*s 
notice—Application for execution dismissed— 
Decree-holder's attempt to execute decree against 

eurety. 


auction-purchaser, 
i Under S. 146. a transferee from an auction- 
; purchaser is entitled to delivery of possession 
! under O. 21, R, 95 of the Code. [Baiterjee and 
'Tudball, JJ.) BuDDU Missir v, Bhagirathi 
Kuar. 40 All. 216 :42 I. C. 936 : 16 A.L.J. 160. 

-S. 14Q~Representative—Transferee of 

decree-holder's interest during pendency of suit, 
M. sued for the recovery ol some immoveable 
property but by a compromise, was awarded a 
portion of the property. Before a decree was 
passed on the compromise he transferred his 
interest in the property to A. A did not apply to 
bring .himself on the record. After the decree 
was passed A applied to execute the decree as 
M's representative. Held that he was not a repre¬ 
sentative within S. 146 of the C. P. Code, 
and, as his name was not on the record, he c-ujd 
not execute the decree. (Chumier, J.) Dost 
Muhammad v. Altab Hussain Khan, 

37 I. C. 512. 

8. 146 —* Proceeding' includes appeal — 


* Claiming under', 

The proceeding contemplated by this section 
includes an appeal and the expression ‘ claiming 
under ’ is wide enough to cover cases of devolu¬ 
tion, etc. mentioned in Order 21. rule 10. (Sesha^ 
giri Aiyar and Napier, JJ.) S. V. Sitarama- 
swamy V, Narasamma. 8 X. Wf 21 : 

48 I. 0. 840 : 41 tf. 610. 

-~S. 146— Right to appeal—Transfer after 

decree. 

Where merits are on the side of appellant he 
can be allowed to appeal even though be is a 
transferee from a party after the decree. {Oldfield 

and Bakewell, JJ.) Subba Pillai v, Rangasami. 

40-1. C. 846 : (1917) UaW,^, 800. 
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— -S, 140— Time fixed by oompromise deoree 

—Court cannot extend. 

Where a compromise decree fixes the time for 
the doing of an act and does not provide that the 
act is to be done with the assistance ot the Court, 
the Court cannot extend the time on any ground, 
legal or equitable. {Daniels^ 7. C.) Ilahi Raza- 

KHAN V. MT. TaIBA BEGAM, 

66 I. C. 273 : 9 0. L. J. 53. 

--S. Right to appeal—Assignee of 

decree. 

The assignee of the subject-matter of .the liti¬ 
gation between the date of decision of the First 
Court and the filing of appeal ought to be allowed 
to join in the appeal under this section. (Kendal 
and Daniels, A. J. Cs,) Narainsingh v. Deputy 
Commissioner, Partabgarh. 

38 I, C. 511: 20 0. C. 31. 

——S* 146— Transferee of decree—Right to 
apply for execution — R ecognition by Court—Is 
necessary. 

Transfer of property during pendency of a suit 
will not entitle the purchaser to apply for the exe¬ 
cution of the decree unless he has taken steps to 
have his name substituted in the suit in the place 
of his vendor. (Adanii and Bucknill, //,) Tha- 
KURi Gope V, Malic Mothlayar. 

(1922) Pat. 256 : 69 I. C. 959 : 
3 Pat. L. T, 625 : 1922 P. 563. 

—-S. 148— Implied extension of tifHe — Ap- 

peltate court—Powers of. 

When a certain point decided by the lower ap¬ 
pellate court was not appealed against by the 
party aggrieved in time, but the same point was 
allowed to be raised in an appeal admitted after 
lime, the High Court was deemed to have imp¬ 
liedly extended time for appeal. (Viscount Finlay,) 
Krishna Aiyangar y. Nallaperumal. 

43 Mad. 550: 47 1. A. 33 : 22 fiom. L'R. 568 : 
28 M. L. T. 28r (1920J M. W. N. 419 : 12 L. W. 92 : 

2 V. P. L. K. (F. C,) 118: 38 M. I. J. 444: 
18 A. 1. J. 489: 56 I. C. 163 (P. C,). 

[Affirming 30 I. C. 286 : 29 M. L. J. 110.] 

,-—Ss. 148 and 151—0.34 and 47--rfwc 

fixed by decree—Extension of. 

Where a decree was granted for possession on 
ipayment of a certain amount in a fixed time, the 
court has no jurisdiction to extend the period. 
(Ryves and Gokul Prasad, 77.) Kandhya Singh 
V, KundaN. 2 u. P. L. R. (A) 197. 57 I. C. 16 : 

18 A. L. J. 826: 42 A. 639. 

- Ss. 148 and 161 — Time fixed by decree — 

Extension of. 

Where terms are embodied in a decree fixing a 
time within which court-iees should be paid and 
directing that the suit should stand dismissed in 
the case of non-compliance with the condition, 
even the Court which passed the decree has no 
jurisdiction to extend the time for payment of the 
court-fee (Richards, C. 7, and Banerji, J.) Saj- 
jADi Begum v, Dilawar Hussain, 

40 All. 579: 47 1. C. 4: 16 A, L. J. 625. 

-S. 148— Direction for payment in decree 

-rrPower of Court io extend time for payment of 
depeta} nmpuni. 


C. P. CODE (V OF 1908), B. 148. , 

Where a decree was passed for possesston Con¬ 
ditional on the plaintiff^s paying a certain sum 
within one month of the date ot the decree ibe 
Court which passed the decree bas jurisdiction to 
extend the time. (Knox, J.) Naik Ram v. Bhag- 
wan Chand. 42 I. C* 613 : 16 A L. J. dll; 

I 

-S. 148 and 0. 9. R.:i3—Ex parte decree— 

Costs—Deposit—Extension of time for petformanct 
of condition—CourVs discretion, . . ■ 

The Court has power under S. 148 of the C, P. 
Code to extend the time fixed for payment of costs 
on an ex parte decree being set aside or to pass a 
fresh conditional order. and Piggotty 77.) 

Jagarnath Sahi V, Kamta Prashad. 

36 All. 77: 23 I. C, 138 : 12 A.L.J. 38. 

-S. 148— Pre-emption decree—Extension 

of time—Power of CourL 

S. 148, C. P. C. does not entitle the Court to ex¬ 
tend the time fixed by the pre-emption decree for 
payment of the purchase money. (RichardSy C. 7., 
haiierjee and Tudball, 77.) Suranjan Singh v, 
Rambahal Lal. 36 All. 682 : 21 1. C. 685 : 

11 A. L* J. 950* 

- 148 — Time fixed by decree — PrC'emp- 

tion decree—Order appealable. 

Under S.148, payment of money into court with¬ 
in a fixed time under a decree, is not an act pres¬ 
cribed or allowed by the code. A Court cannot 
extend the time fixed by a pre-emption decree for 
payment of the pre-emption money Such an or¬ 
der extending time fixed for payment is appeal- 
able. (Chamier, 7.) Saranjan Singh v. Ram 

Bahal Lal. 17 I. C. 912 : 10 A. L. J. 620. 

• • • 

———S. 148 and 0. 34, R. 8— Mortgage decree 
—Decree for redemption^Extension of time,- 
In a redemption s'dt the Court could extend the 
time fixed in the decree for payment of decretal 
amount to a prior mortgagee only under 0.-,34, 
R. 8 and not under S. 148v‘C. P. C. as .the .Jatter 
applies only to cases where time is fixed for dojng 
an act and not where , lime fixed in a decree> 
{Kat'^mat Hussain and Tudball, 77.) Hex Singh 
V. Tikaram. 34 All 388 : 14 I. C. 240 ; 

9 A. L. J. 381. 

-S, 148— Time fixed by decree for pay¬ 
ment of Court fee cannot be extended. 

Where time has been fixed by a decree of court 
for payment of court fee, the Court has no juris¬ 
diction to amend the decreel so as to enlarge the 
time for payment. S. 148, C. P. C. is inapplicable 
to cases where time has been fixed by a decree of 
court. 35 A. 682 : 40 A, 579: 39 M. 876 Ref. (Ghose 
and PantoHy 77.) Nawab KHAJbM Habibulla 
V. Gola Asmoter KhatUN. 37 C. L, J, 396: 

27 C W. N. 720: 74 I. C.1576 : 1923 Cal. 612. 

. • - - • • 

-^—S. 148 ^2Vme fi.xed by decree of hVsi 

Court’-ConUrmation on appeal—Time runs from 
date of Appellate decree. 

When time is fixed by the lower Court for pay¬ 
ment of money and the decree of that Court, is con¬ 
firmed on appeal, the time for payment xuns irota 
the date of the decree of the Appellate Courti ^al¬ 
though the latter decree does not expressly provied 
the time for payment and it should be calculate^ 
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from the date of the appellate deciee. {Mookc^ ji c 
ane Panton^ ] J ) Raja Shashikanta v. Kaja 
Sarat Chandra. ro I. c. 6: 34 c. L. j. 416 . 

y—' ■ Sff. 148 and 142 —Extension of time—Re¬ 

jection of flaini- Restoration. 

Once an order rejecting a plaint is set aside in 
review the Court has full power, undei Ss. 142 
and 148 of the C, P, Code, to extend the time for 
payment of the deficit court-lee and the plaint 
having been originallv filed within the period of 
limitation the suit was not baired. [Newbould, 
/.) SURENDRA Prasad Lahiri Choudhurv v. 

Attabuddin Ahmed. 26 c. w. N. 391: 

69 I. C. 48 : 1922 CaL. 234. 


C. P. CODE (V OF 1908). S. 148. 


S, 148 —Preempt ion decree—Section not 


S. 148 —Mortgage decree— Extension of 
time — Mortgage—Preliminary consent decree^ 
rime agreed upon by parties for the payment 
of decretal amount of mortgage money may be 
extended by the court in a proper case. \Tennon 
and Newbouldy 77,) Akkaeh Mondal v. Aminuddi 
Mullik. 60 I. C. 937 . 23 C. W. N. 439. 


S* 148 —Implied extension of time. 


When time granted for any matter to be done 
by a party is exceeded and there is an application 
by the party to excuse the delay and enlarge the 
time presented along with the fulfilment of the 
matter and the Court acted upon the matter as 
though it was in time it should be considered that 
the Court had enlarged the time, {Chatterjee 
and Roe, 77.) Gopal Prasad Bhagat v. Ra- 
JENDRA Lal Panja. 34 I. C. 625 : 

20 C. W. N. 615. 


iiptlicable — Order extending time is open to 
revision. 

It is not competent to a court to extend the 
time fixed in pre-emption decree for payment of 
purchase money. 35 A. 582 followed. An order 
of the Court extending the time under S. 148, C,P. 
Code, is not a decree and is not appealable as 
such. But the party aggrieved by the order can 
apply in revision. {Scott Smith. J.) Labh SiNGH 
Ganpat. 71 I. C. 36 : 1923 Lab. 162. 

-S. 148— No applicability to—Pre-emption 

suit. 

S. 148, C.P. Code, does not apply to pre-emption 
suits. (Broadway, 7.) Khan Muhammad v, 

Ahman. 73 I. C. 891. 


S. 148 —Setting aside ex parte decree 


Extension of time to pay moii'y can be given. 
Where an application to set aside an ex parte 
decree has been alh^wed conditionally on pay¬ 
ment of a sum of money by a certain date, the 
Court has power to extend the lime. (Campbell, 
J.) The Firm Gobind Sahai Rup Lal v. Gurdas 
Mal. 73 1 C. 648 (1). 


148 and 151 — Pre-emption decree—Time 


——S. 148 and Sch. II, Sec. 15 (1) (o) —Exten¬ 
sion of time — Award— Power of Court. 

The Court cannot enlarge the time for the mak¬ 
ing an award when time has expired and the 
award has already been made. S. 148 empowers 
the court to extend time that has expired but it 
does not give power to the Court to extend the 
doing of an act which has already been done. 
(Harrington, J.) Shib Krishna Diwan & Co. 
V. Satesh Chandra Dutt. 

12 I. 0. 13 : 38 Cal. 522. 


fixed for tayment—Expiry of—Extension of time 
—Power of Court. 

If no payment of the purchase money has been 
made within the time fixed by a pre-emption 
decree, it is not competent to the court to extend 
the time either under S. 148 or S. 151, C. P. Code. 
60 P. R. 1913 ; 35 A. i82 foil, (Wilberforce, J.) 
Nathu Khan v. Gulab Khan. 

64 I. C. 242. 


-S. 148— Pre-emption decree—Extension 

of time. 

The court could not extend time fixed for pay¬ 
ment in a pre-emption decree under S. 148, C. P. 
Code. (Robertson, J.) Nab A 7^. Pathana. 

72 P. W. R. 1913 : 60 P. R. 1913 : 
53 P. L. R. 1913 : 18 I. C. 86. 


S. 148 —Time fixed by decree. 


-S. 148— Applicability—Court Fees Act, 

S. 11 —Power to enlarge time. 

Under S. 11 cf the Court-Fees Act a Court can 
enlarge time even after time originally fixed for 
payment of Couit-fee. (Mookerjte and Teunon, 
jj.) Ghulab Chand V. Bharia Ram Murat. 

10 I. C. 268 : 13 C. L. J, 432. 

[Contra 28 I. C. 890.] 


Sb. 148 and 149 —Conditional decree 


Time fixed by, cannot be extended^ 

When the Court has made a decree in plain- 
tifi*s favour conditional on his paying an extra 
court fee, within a specific period and had dec¬ 
reed that if this extra court-fee was not paid the 
suit was to stand dismissed. Held, that once the 
term of deposit had been embodied in the decree 
the Court itself, even if it desired, had no juris¬ 
diction to alter its own direction save on an 
application for review of judgment. (Scott- 
Smith, 7.) Diwan Chand v. Ram Labbava. 

7$ I. C. 922 : 1923 Lab. 872. 


A Court is unable to extend a period fixed for 
doing an act afier the final decree is made. 
(Reid, C. 7.) Hukam Chand v. Hayat. 

99 P.R. 1912 : 161- C. 941 : 

121 P. W. R. 1912. 

--S. 148— Direction for payment in decree 

—Alienation by Manager of joint Hindu family 
—Setting aside—Direction for payment of portion 
of consideration binding on family—Extension 
of time. 

When in a suit for partition of properties by a 
Hindu co-parcener impleading an alienee of a 
portion of the family property from the Ifatheras 
party defendant the court passes a decree direct¬ 
ing the plaintiff to pay a sum of money to the 
alienee before a fixed date and the alienee was 
then to put the plaintiff in possession. Held, the 
court has power to extend the time for payment 
by the plaintiff as the decree was in effect one 
for redemption. (Seshagiri Aiyar and Moore^ 
JJ.) Idumea Parayan v. Pethi Reddi, 

37 M. L,J. 696: 641. 0.461 : 

11 L, W. 26. 
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-Ss. 148 and 161—Ex parte decree —Order 

under 0, 9, 1*^, C, P. C. — Costs — Appeal. 

Where an ex parte decree is set aside and the 
deft, agrees to pay the opponent’s costs within a i 
specified time, the court may vary its order and 
enlarge time for payment. An order refusing to 
extend time under O. 9, R. 13 is arpealable to the 
High Court and an appeal should be filed without 
waiting for final order. (Krishnan^ J.) Chandra 
Goundan V. Palaniappa Goundan. 

23 M. L T, 7 : 42 I. C. 96X : 
11917) M. W. N. 870. 

-S. 148 —Specifio performance — Decree. 

The court either original or appellate has no 
power to extend the time fixed for payment while 
decreeing the specific performance of a contract 
of sale. (Srinivasa Aiyangar, J.) Gopala 
Aiyar V. Sannasi. 3 I. W. 29 : 32 I. C. 401 : 

19 M, L. T. 137 

-S, 148— Time fixed by decree — Extension, 

Extension of time for doing acts under mort¬ 
gage or other decrees does not fall within S. 148, 
C. P. Code. (Sadasiva Aiyar and Napier, //.) 
Dharamraja Aiyar v. Sreenivasa Mudaliar. 

39 Mad. 876 : 2 L. W. 1074 : 29 M L J. 708 : 

31 I. C. 240 : 18 M. L T. 486 : 

[Also 34 A. 388 : 14 I. C. 240 : 
17 I. C. 912 : 10 A, L. J. 520. 


C. P. CODE (V OF 1908), S. 148. 

Where an appellate decree fixes a time for pay¬ 
ment ot the decree amount the Lower Court to 
which the decree is sent for execution cannot 
extend the time for such payment. (Abdur Rahim 
and Sundara Aiyar, JJ.) Mohideen Kuppai v. 
M.-\riam KUMMI. 10 M. L. T. 284 : 

(1911) 2 M. W. N. 240 : 12 I. C. 139 : 

21 M. D, J. 1018. 

-S. 148 — Pre-emption decree—Conrt can¬ 
not extend time fixed by. 

S. 148, C. P. Code, does not enable a Court to 
extend time for doing acts allowed by a decree 
(e.g.) the time allowed by a pre-emption decree, 
for payment of the sale price, 35 A. 582 : 39 M. 
876 40 A. 579 Rel, (Prideaux, A. J. C.) Ambadas 
V, Laxman. 19 N. L. E. 8 : 711. C. 401 : 

1923 Nag. 210. 

-Ss, 148 and 151 — Time fixed by decree — 

Power to extend—Inherent power. 

The C. P. Code does not empower an executing 
Court to extend the time fixed for payment of the 
I decretal amount. It empowers the Court to 
extend time only when a period is fixed for the 
doing of any act prescribed or allowed by the 
Code itself : nor does S. 151, C, P- C., give such a 
power. (Mittra, 0, A. /. C.) Komal Singh v, 
Jagannath Murat Singh, 491. C. 840 : 

15 N. L. B. 39. 


Ss. 148 and l^d^Extension of time— 
Court-fee—Mesne profits in partition suit. 

Neither S. 11 of the Court Fees Act, nor Ss. 148 
and 149 ot the C, P. Code, give power to the 
Appellate Court to extend the time for r>ayment of 
Court-fee on mesne profits ascertained and fixed 
by the Lower Court in a partition suit. If the 
Appellate Court wants to exercise such a power, 
it must be only in respect of fees calculated on 
profits, the amount of which it has itself ascertain¬ 
ed. Scope of S. 149, C. P. Code, considered. 
(Oldfield and Tyabji, //,) Nathersa Rowther 
V. Mahomed Rowthan. 28 I. C. 890. 

S. 148 and 151— Time fixed by decree— 


Extension. 

Where a deciee directed the delivery of certain 
property on pavment of a sum of Rs. 50 by the 
plffs. to the deft, and where the plffs. applied for 
an extension of time originally granted on the 
ground that they were minors and that their next 
friend had colluded with the deft* Held, that 
there was no provision for extension of time and 
that Ss. 148 and 151 would not avaiUto the plffs. 
24M, 1(P. C.) foil. (Oldfield and Tyabji^ 77.) 
Moideen Kuppai v, Ponnuswami Pillai. 

1 L. W. 882 : 26 I. C. 63 : 16 M, L. T. 430 


Ss. 148 and 151— Time fixed by decree 


Final decree — Alteration. 

A court has no power to alter the terms of a 
decree when once it becomes final on the expiry 
of the time fixed thereby. 17 I, C. 912, foil. (Miller 
and Sadasiva Iyer, 77.) Nori Lakshminarasim- 
han V, Pratipathi Lakshminakayana. 

24LC. 825. 


Ss. 148 and 161 —Appellate Conrt—Power 

A • « 


of Lower Court executing decree^ 


-S. Applies only to proceedings 

prior to decree. 

The general provisions of S. 148, C,P.C., relate 
only to proceedings antecedent to the passing of a 
decree. After a final decree is passed, the 
time for payment of money cannot be extended 
under S. 148. {Dalai, A, 7. C.) Ganga Rat an 
V. Chandika Prasad. 74 I, C, 673 : 

9 0. & A, L. E. 319, 

-3. 148 —Power of Court to extend time — 

Time fixed by decree. 

The Court has no power to extend the time 
allowed by a decree for the payment of money 
under S. 148, C. P. Code. If the decree provides 
for the payment of a certain sum of money on or 
before a certain date and specifies the penalty 
which will attach to non-payment, the enforce¬ 
ment of the penalty cannot be delayed or dispen¬ 
sed with by any order or direction issued in 
derogation of the decree. In other words, if it 
provides that the right of the decree holder to 
obtain possession shall be extinguished, in ca§e 
a certain condition is not carried out within a 
certain period, that right becomes extinct on the 
failure to comply with that condition and cannot 
be revived by any subsequent act of the court or 
parly at fault. (Kanhaiya Lai, 7. C.) Badal v, 
Chhattar Singh. 25 0. C. 74 ; 661. C. 205 : 

1922 Oudh 181, 

-S. 148— Pre-emption decree — Purchase- 

money. 

Under S. 148, C. P. Code, a Court cannot extend 
the time fixed by a pre-emption decree for payment 
of the purchase-money. The law will excused man 
from doing that which he could not possibly;^per- 
form: Impotentia excusat legant. In 
principle the Court will not take into 
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situation which has*rendered the performance of 
the coitdition impObsLole and which the man has 
brought about .bv h'S own acts and omission with 
complete knowledge of the consequence that will 
ensue. (Hasan, A* 7. C.) Janga Singh v. 
LaCHMI NarMK 7 0. L, J. 378 : 23 0, C. 264 

67 I. C. 488 : 2 U. P. L. R. (J. C.) 171 

-S. UH—Deposit of printing charges— 

dudh Rules of Pract%ce, R, 13. 

Ihe Cn*. Pro. Code. S. 148, does not apply to 
the extension of lime for deposit of printing char¬ 
ges under R. 13 of the Oudh Rules of Fiactice. 
(S^arf, 7 Cm anU Dumet, 7. C.) Kulira 
bEGAM V. Akbar Shah. 60 I. C. 789 : 22 0. C 13. 

-S. 148— Time fixed by decree—Not to 

be extended. 

Tue lime fixed by a decree in a mortgage suit 
cannot be extended under S. 148. C. P. C. Tue 
section does not apply to matters provided by the 
decree but only to the antecedent stages oi the 
suit [Linasay^ 7. C.) Niranjan biNGH v. 
JAGANNATH. 28 I. C. 862 : 18 O- C. 58. 

-S. 148 — Pite-emption decree — Courts^ 

power to extend time. 

A Court has no jarisd ction to extend the time 
limited by a pre-emption decree for the payment 
ol money even if the applica'ioa be made befoie 
the peri >d limited by the decree has expired, as 
the provisions of the section apply only to the acts 
prescribea by the Code, and noi to acts prescribed j 
by decrees watch have become final. {Lindsay^ I 
7. C.j Kaniz Kubia V. Bande Hussain. 

28 I. 0. 4o8 : 2 0. L. J. 162. 

I 

---8. UH—Fr-i-emption decree—Extension of 

time Jor payment —No jurt^dutton — Revision, 

A Court nas no power under S. 148, C. P. C. to 
extend the period fixed lor payment in a pre- 
euipiion decree. The order extend ng was set 
aside in revision. 6 I. C, 443; 19 I. C 347, foil. 
(Stuart and Kanhaiya Lal.A.J.Cs ) Hasibunnissa 
V. Mahmudunnissa. 27 I. 0. 419 : 17 0. C. 377 

-S. 148 and 0. 20, Rr, 3 and 14 and S. 152 

— Pre-emption decree—Extension of time 
Whether allowable. 

A Court has no power to extend the time granted 
by a pre-emption decree lor the payment oi the 
puichase monev, after the time fixed by the decree 
has expired. (Kanhaiya Lai, A. J. C.) Pacchu 

Lal V. Kaja RxM. 19 1. C. 347 : 16 0. C. 6. 

_*-S. Applicability—Prov. Sm, C. C. 

Act—Extension of time. 

S. 148 does not authorise the Court to grant 
extensiOii oi time for doing an act prescribed by 
Prov, Sm. C.C. Act. {Das,J.) Ramcharitra Ram 
V, Hashim Khan. 1 Pat. L. T. 323 ; 56 i. C. 810 

(1920/ Pat. 203. 

_8. 148— Dismissal for default — Appli- 

cdiion for testoratton—Limitation Act Ss. 5 ard 
IS— Arbitrary exercise of discretion —C. P. Code, 
.S. Revision. 

the discretion conferred by S. 148 • f the Code 
eiiinbt be arbitrarily exercised in matters to 
which the rules of limitation apply, and in which 
by-those rules the Court can only extend the time 
\ proper judicial consideration of tl^e cause 

\ VQly, I-102 


C. P. CODE (V OF 1908), 8. 149. 

shown under S 5 or the. fraud established under 
S.18 of the Lim Act. 3 Pat. L f. 376, dist. A Court 

arbitrarily granting an application for restoration 
of a suit long after the pjriod of limitation has 
expired acts without jurisdiction and its order is 
open to revision. [Atkinson and Manuk, 77.) 
Musammat Dukhno V. Mvnshi Sahu. 

62 I. G. 439: 4 Pat. L. 7. 428. 

-S. Pre-emption decree —Extension 

of time. 

Under S. 148 of the Code Courts are given a 
dibcretion to extend the time fixed in a pre-emption 
decree lor deposit Ol the pre-emption money. 14 
A. :i29; 18 A, 223, dist. {Sharfmioin and Roe, 77./ 
Abu Muhammad Mian v. MUkut Pratap 
Nakain 1 Pat. L. J. 92 : 3^ I. C. 88 : 

2 Pat. L. W. 400, 

_S 148 and 0. 34, Rr. 7 (i) (d) and 8 lii)— 

Mortgage decree—Enlargement of timefor pay^ 

ing amount. . 

S. 148 gives a court power to enlarge the period 

of redemption if it thinks tit. In tue case of a 

simple mortgage an order debarring all rights to 

rtidf'em aiter a hxed date should not be passed, 

\Fox, C. 7. and Hartnoll. 7.) Mg Aung Gvi v. 

Ma Thein Mya. 27 I C. 706 : 8 Bur. L. X. 92. 

_S. Deficiency of court fee—Exten¬ 
sion of iime—Efftct of, on limitation. 

Under O. 7, R. U fc/ and a. 149 ihe court has 

power to extend lime to Day the deficient court- 

lee If the deiiciency is made good with n the 
Lime allowed, the suii is n-t baned ihoughlirnita- 
ti jn expired ill the meaiiume. (Ryves,J.) Ram 
Dial v- .^her singh. B. 4 A. 251 ; 

45 A. 518 : 21 A. L. J. 387: 74 I. G, 3o8 : 

1923 A. 538 (1/. 

_S 1 ^ 9 —Insuificient stamp—Rejection of 

appeal—Reasons to be stated. 

S. 149 of the C. P. C. gives a Court discretion 
to extend the time for payment oi Court fees on 
an insufficiently stamped memorandum ol appeal 
and where the Lower Court rejected an appeal 
simply on the ground that the requisite court-fee 
has not been paid without calling upon the appel¬ 
lant to supply tne deficiency or exercisirg any 
discretmn in the matter, held, that its decision vvas 
unsustainable. (Rafique and Li^idsay, 77./ IAI 
Singh Gik v. Sitakam biNGH. 21 A L. J. 8»3: 
L. R. 4 A. 188 : 74 I- C. 757 : 1923 A. 349 (1/. 

_g IA9—Court-fee—Delay excused— No 

^^Where a deficient court-fee is paid within the 
time allowed by Court but after the period of 
limitation, the suit is not barred, [Richards, C. 

J and Banerjt, J.) Ram Lal v. 

NISSA. 231. C.408: 12 A. t.J.709. 

__g, Discretion — Memorandum of 

appeal—insufficient stamp—Rejection. ^ 

If *he appellant or plff. is within time in pre- 
set.ting his appeal or plaint he is enUiled to have 
further time, if the appeal or the plaint be in¬ 
sufficiently stamped to make good the deiicichcy. 
The discretion of the Court under S. i49 should 

be free and unshackled and is not rc^stiicted jo 
cases Of bona fide misunderstanding of the law 
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as to suit valuation. [Batchelor and Shah, JJ.) 
Achut RamchaiSdra Pai V. Nagappa Bab 
Balagaya, 38 Bom. 41 ; 211. C. 337 : 

15 Bom. L. B. 902. 

-S. 149— Delay, gross — Deficient Court- 

fee — Discretion—Wilful neglect —iVo extension of 
time. 

The Couri will not in ts discretion allow the 
deficiency of Court-fee to be made up on the day 
of the hearing unless it is sa isfied that some 
grounds exist for the exercise of its discretion 
and that a ho^^a fide mistake was made. (Fletcher 
and Huda, JJ.) Saidunnessa v. Tejendra Chan¬ 
dra Dhar. 44 I. C. 398, 

-S. 149— D'sereiion — Appeal. 

Payment ot the deficit Court-fees after several 
orders but in conf )Tmitv with the last is within 
S. 149, Discretion exercised properly under S. 149 
is unchallengeable in appeal. [Jenkins, C. J. and 
Chaiterjee, J.) Priya Nath Bachher v. Mian- 
jan Sardar. 24 w. L. J. 8 ^$ : 291 C. 671. 

-S. 1^9—Grounds for extension of time — 

Plaint with deficient Court-fee — Extension of 
time—Court's duty. 

A Cour. should not extend the period of limita¬ 
tion by allowing time for paying deficient Court- 

fee when there is no question oi any mistake on 
the part of the pltf. {Co^e and Imam, JJ ) 
Bahuria ^ambho Koer V. Hari Har Prasad 
41 Cal. 1092 : 24 I. C. 276 : 18 C. W, N. 1071. 


-S. 149—Bona fide mistake—Insufficient 

Court fee—Extension of time — Regular appeal 
treated as miscellaneous appeal. 

Where an appeal which ought to have been 
filed as regular appeal on full stamp w'as filed as 
a miscellaneous appeal with a 2 Rs. starnp owing 
to a bona fide mistake, time was granted to make 
up the deficiency. {Mtoketjee and Holmwood, JJ.) 
Hari Charan Dey v. Baikuthanath. 

21 I, C. 866 . 


———S. 149-Bona fide mistake in not paxinp 
full Couth fees — Deficiency made good afttr 

Pmtiahon. ^ 


^ Where full Coun-fee is not paid in the f 
mstance through bona fide mistake, but 
deficiency is made good afierwards, the apoell 
IS en-itled to the beneiit of S. 149 and accordi,, 

extend the time. {Marttneau and Za 
Alt, JJ.) MoTi Ram v. Bhanu Ram. 


1923 Lah. 629. 


S 149 Deliberate under ■payment—No 

extension to be given.. 

Where there IS no bona fide mistake in the 
payment of a smaller court-fee and the omission 
IS deliberate, a Court should not extend time to 

pay up the deficiency. (Caw/if),'//, r.mji Lal 

V. Shibba. 75 I. c. 667 : 1923 Lah. 309 


S. 149 — Undervaluation 

? J _•_ ^ • 


-.-w ^ouiuuiion cteitbCi 

made-Extension of time not to be given. 

Vyhere an appellatit deliberately omits t 
the necessary court-fee and grossly uDder\ 

entitled to any induli 
under S. 149, C. P. Code. 49 I. C. 871; 3 P, 
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74; 44 1. C. 398 ; 1 T.ah. 234 Reh (Abdul Raoof 
and Harrison, JJ.) Tikk*N Ram v. Bosa Ram 

4 V. P. L. B. (Lah.) 77: 67 I. C. 106: 

1922 Lah. 440. 

-S. 149—Extension of time—Grounds for 

—Bona fide mistake. 

A court would not in its discretion under S. 149, 
C. P. Code, grant time for deficiency in court- 
fee to be made up in the absence of grounds for 
the exercise of its discretion, the principal ground 
being ordinarily that a bona fide mistake had been 
made. 42 I. C. 675; 41 I. C, b98; 1 Lah. L. J 69 
foil, (ScothSmiih and Wilber force, JJ). Lekh 
Ram V. Ramji Das. 3 lah. L. J 870 : 

57 1. C. 215 : 1 Lah, 234. 

-S. 149— Extension of time — Grounds, 

When the insuthciently stamped memo, of 
appeal is refiled, exb nsion should not be allowed 
as ignorance ol law or poverty is not an adequate 
legal ground for ex'ension. (Shadi Lal, C. J, and 
Wilberforce, J.) t>HAHU v. Bakri. 67 !• C. 901; 

3 Lah. L. J. 23^ 

-S, 149—Extension of time to pay proper 

Cl urt’fee. 

An extension of time will not be allowed for 
payment of Court-fee for an appeal which has 
been insufficiently stamped in the absence ol satis¬ 
factory explanation of themis.ake, if any (hco/f- 
Smith and Jones, JJ.\ FaTTEH Singh v. Babu 
Kao. 67 I C. 130: 3 Lah. L. J. l 66 . 

-8. 149 —Appeal filed on insufficiently 

stamped memo.—Deficiency made up after limi* 
tation—Extension of time* 

VVhere the deficiency in stamp for a memoran¬ 
dum of appeal is pointed out to the appellant but 
is nevertheless not made up till long after the 
appeal is barred by time he is not entitled to the 
benefit of S. 149, C. F. C. \i>con-Smith, J.) Wad- 
HAWA Singh v. Sundar Singh. 69 I. C. 689: 

21 P. W. B. 1921. 

- 8 . 149—Bona fide mistake — Deficit 

Court fee. 

The discretion of the Court is to be exercised 
and time for payment of deficient Court-fee ex¬ 
tended only when a bona fide mistake has been 
made Extension will not be allowed in cases of 
deliberaie attempt to avoid payment (Sco^t-^mith 
and Wilbcrforce, JJ.) Lekhram v. Ramji Das. 

1 Lah. 234: 67 I. 0. 216: 3 Lah, L. J. 370. 


-S. 149—Ex parte order--Order in cham¬ 
bers allowing Court fee to he made up after ex¬ 
piry of limitation, effect of—Orders of judge in 
chambers. 

A rev si in application was converted into an 
appeal alter the period of limitation for appeal 
had expired and the Judge in chambers gave 
time to make up the deficiency in Couit-fee for 
appeal and the deficiency was made up. It was 
held that the erder of the Judge in chambers was 
Subject to all just exceptions and the appeal was 
time barred. S. 149 of the C. P, Code was inap¬ 
plicable to the case. An appeal must be taken to 
have been filed on the ^a^e op which the., paemq? 
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randum of appeal is stamped properly. (Scott” 
and Leslie Jones, JJ,) UmiiD Ali v, Muni- 
aPAL COMMITTEE* JhaNG Maghiana. 66 I.C. 143: 

2 Lah. L. J.4S6. 

-- 149 —Bona lide mi$take”—Insnffi cicnl 

siamp—Exiension if time — Ap'hcliate Court. 

In the absence ot a bona fide mistake in the 
filing of an appeal insutticienily stamped* the 
Appellate Court is not justiiied, in the exercise of 
its discretion under ti, 149 of the C. P. Code* in 
allowing lime to the appellant to pay up defi¬ 
ciency ill the Court-fee. 44 1. C. 3^8. toil 49 I. C. 
188, dist. (Scott Smith and Leslie Jones, JJ>] 
Mussammat Satto V. Amarsingh. 

63 I. C* 266: 62 P. L. K. 1919, 

S, l^d^Grottnds fot—Extinsion of time 
—Sufficient cause, 

S. 149 should not be used so as to allow an ap 
pellant who tiles an appeal on insufficient stamps 
on account of his poverty to pay toe balance at 
his leisure. (Scott^Smiih, 7.) AmtulQadir v, Mu¬ 
hammad YUSAF. 8 P. L. B. 1919. 49 1 C* 871: 

37 P. W. B.. 1919. 


CIVIL DIGEST, 1911-—1923. 



S. 149—Bona fide mistake of pleader 


Extension of time. 

An appellant filed her memorandum of appeal 
within time, stamped with a tvvo-rupees Coart- 
fee stamp only owing to a bona fide error on the 
part ol her pleader, who on discovering his mis¬ 
take made up the dcliciency alter expiry of the 
period allowed lor the appeal. Held, that the 
case was one in which the Court might exercise 
the disci etion vested by S. 149 of the C. B. 
Code. (Kattigan, C. Jn bAHiBJi v. PiRU. 

491. C. 188 : 10 P. B, 1919, 

8. 149— Delay—Deficient Court fee paid 
after period of limi lation— Appeal. 

The discretion allowed to courts by S. 149 for 
permitting a deficiency lo couri-fees to be made 
up at any time in the course of an appeal cannot 
be exercised iu favour of an appellant unless he 
shows reasonable diligence in t ie prosecuuon 
of appeal. An appeal was filed with deficient 
court-iees, on a certain date and the deficiency 
was made up one year after. Held, the appeal 
should be dismissed as barred oy limitation. 
f^Raiiigan and beadon, 7/,) Dalu Singh v. Uma- 
RAO Singh. 

130 P. L. B. 1913 : 19 I. C. 788 : 65 P. E. 1918. 

_8,149— Pauper applioation—Dismissal 

—Power of court to grant time for payment of 
court iee. 

When an application for leave to sue in forma 
pauperis is dismidsed, the plaint still remains and 
may be validated by payment of Court tees wiih- 
in a time to be fixed by Court. This depends 
upon the discfetion ot the court, {Krishnan, J; 
BalagurU Naidu V. Muthu KatnaM ivER. 

18 L. W. 46L : 33 U. L. X 18 C.) : 

46 M. L. J. 2d4 : 76 I. C. 767 : 

(1928/ M. W, H. 720 : 1924 Mad. 118 


8 . 149—Paw/itfr appeal — Dismissal 
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can grant him time to pay requisite Court-fee and 
if same is paid within lime the Court will admit 
ihe appeal, Per '^adasiva Iy*r, J ,—The rejection 
fan application to sue as pauper carries w.th it 
the rejecMOQ ol the plaint, co,,tained in that ap¬ 
plication and leaves to the applicant the sole re¬ 
medy of bringing a fresh suit but the rejection of 
an application lo appeal as a pauper leaves the 
memorandu'ii ol appeal intact. {Oldfield and 
Sadasiva Aiyat, J! ,) Nallavadivu AMMal v. 
Subramania Fillai. 40 Mad. 687: 

38 I. C. 617 : 31 M. L. J. 269. 


S. 149— Court-fees — Discretion—Power 


of Court. 

Under S. 149 of the C. P. C- a Court has a dis- 
creii)!! lo allow ihe payment of court-fee at 
any time. 12 A. 129 at p. 161 : 21 I C. 337 : 38 
B. 41, disiinguished, {Wallis, 0,C.J, and Sesh” 
agiri lyer,J.) AkkarajU Narayana Rao v. 

Akkaraju Seshamma. 

26 I. C. 33 : 27 M. L. J. 677. 


Ss. 149, Time fixed by decrec'^No 


entension to be given. 

Defts. judgment-debtors failed to comply with 
their contract and plaintiff decree-holder got a 
decree for speciiic performance on condition of 
deposit within a certain period. He made the 
payment 4 days after, but,before the expiry of ihe 
period allowed, he Applied lor cjrrection of the 
decree by the insertion of cenai i directions as to 
what was to happen in the event ot his matiiiig 
the deposit. The Court on 20tn March allowed 
toe amendment, but in the same order stated that 
plaintiff decree-holder had failed to make the 
deposit and was not entitled to any extension of 
time. Two monihs before this ordei, the plaintiff 
decree-holder h^d applied for execution and was 
given possesiion ot the property, the failure to 
make deposit not having been brought to the no¬ 
tice of the Court. The judgment-debtor in con- 
necti )n with proceedings which culminated in 
the order ot 20lh March, applied to be restored 
10 possession and her application was granted. 
Held, in revision, where a detmite lime is iixcd 
by the decree the Court has no power to extend it, 
but in any case no extension having been granted 
plaintiff decree-holder w^s not enti led to any re¬ 
lief {Daniels, J.C,) Dori Lal Mt. Jamaga. 
iiex. \uunie . 72 I. C. 879 : 1923 Oudh 16. 


S. l^B—Delebrater under paymtnt—No 


Tifne for Court'fec. , 

Under S. i49 the appellate Court when dismis- 
suig an application tor leave to appeal as pauper, 


extension to be given. 

Waerc theomisdonto pay proper Court fee was 
due not to a bona fide mistake but was deliberate 
time should not be granted under S. 149, C. P. 
Cole to make up the deticiency. (Broadway and 
Maytineau, 77.) Muhammad Majid Ullah Khan 

V MUHAMMAD HaMID ULLaH KhAN. 

69 I. G. 196. 


s. 149 and 0. 7, E. 11—Deficiency of 


Court-fee—Subsequent payment— EHeot—Differ¬ 
ence between suit and appeal. 

Wnere a plaint is filed in time but with an 
insufficient court fee, and the deficiency is made 
good under O. 7, R. H, iio question of limilalion 

arises. The law is otherwise as regards memo* 
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oranda Of appeal. 3 Fat L, J. 74 ref. to. (Cowers I 
and Macpherson, JJ ) DeoNATH Sahai v Kadha 

Kant Prasad. 3 Pat. L. T. 142 *70 I C. 378 : 

1922 P. 56 (1). 

-S. 149 and 0. 7,R XI [c]—Extension of \ 

time implied— Flciini — Dificitcouri-fee, 

Woere the plaint ia tiled within time 
and the deficit court-fee calK d for by the Court 
is paid up even after che time allowed by the 
Court and the Court accepts the plaint and regis¬ 
ters it ; held ttiat che suit is noi barred by limita¬ 
tion. No express oider is required lor extending 
the time for paying up dehcit court-fee. {bass 
and Adamic JJ.) Pawan Kumar Chanu 1 

DULARl KuaR. 5 Pat. I. J. 544 : 58 I. C. 2i6 

1 Pat. L. T.o44. 

-S. 149— Discretion — Re'^sons for no 

ftlingihe entire Court-fee must be coni>idttea 
before granting extension. 

To avail ol the terms ot S. 149. the permission 
to deposit deiicit court fee must be given only 
alter considering the circumsiances and reasons 
for not tiling the entire Court-fee in the iirst 
instance, {Jwala Prasad^ J^) porzand Ali 2^. 
Abdood Hamid, 6o I. o. 493. 

-- S. 1 ^ 2 —Discretion—Appeal- Propriety 

of—Deficit Court-fee. 

An Appellate Court cannot go into the ques 
tion as to whether the lower L>ourt exercised us 
discretion in making various orders ol payment 
of court-iees ii the order is not objected to when 
made or in the Court which made it. [Sultan 
Ahmed, J) Suraj Pal fandey v. Utim Pandey, 

66 I. C. 47 : 2 U. P. L. B. 45 iPat./. 

-S, 149— Grounds for extension of time- 

insufficiency of stamp. 

Where a court-iee cannot be definitely ascer 
tained until record is received or the amount is 
in doubi, Couit may extend time but not where it 
is purposely not fuliv paid. {Lhamier, C. /. and 
Muilick, J ) Ram Saha Ram Pande v. Lakshmi 
Narain Singh. 3 Pat. L. J. 74 : 421. C. B75 : 

6 Pat. L. W, 18. 


-S. 149— Limitation—Deficiency in stamp 

made up after limitation period, though plaint 
filed within limitation. 

In the case ot a suit in which an insufficiently 
stamped plamt is filed within the limitation period, 
though the deficiency in the Court-fee is made up 
after the limitation period, the suit is deemed to 
have been instituted on the date ot the actual 
filing of the plaint under S. 149, C. P. C, 
(Atkinson and Jwala Prasad, JJ.] Gaya Loan 
Office, Ltd. v Aw'DH Behari Lal, 

1 Pat. L. J, 420 ; 87 I. C. 507 : 3 Pat. L. W. 51. 

-8, 149— No mistake—Time cannot be 

extended. 

The appellant cannot get any indulgence by 
extending time for payment of Court-fees, the 
law upon the point being settled, when there 
could have been no misapprehension as to ihe 
Court-fee payable, {Pipon, J. C.) Murhwal v, 
Vaishno Uatt. 78 !• C. 788. 


C. P. CODE (V OF 1908), S. 150. 

-S. lAB— Application to sue in forma 

pauperis withdrawn—Court fee paid beyond 

limitation—Suit barred. 

Where the plain ift applied for permission to 

sue in forma pauperis but withdrew his applica¬ 
tion on the ground that in another Court his 
application to sue in forma pauperis with respect 
t") a previous suit had been rejected and paid 
ihe requisite Couri-Iees beyond the period cf 
limitation. 

Held, his suit was barred and it was^ not a lit 
case for the Court to exercise discretion under 
S. 149. \Young, J.) SooK Lal v. Lal Chand. 

1 Bang, 196 : 74 I. C. 835 : 1923 Bang. 256. 


-S. 149 and 0. 44, B. 1—Pauper appeal— 

Application for leave — Subsequent appeal m 
regular Jorm—Date of presentation of appeal. 

Where an application for leave to appeal 
in forma pauperis is rejecied and a regularly 
stamped appeal was filed later on it is onh on^the 
latter date th^t the appeal must for purposes of 
limitation be deemed to have been presented. 

S. 149. C.P.C., is inapplicable when there are no 
pc> ceedings actually pending before the Court. 
{Twotney, J.) Mgwa Tha v. Abdul Gani Osman. 

5 Bur. L. T. 294 : 18 I. C. 518. 

-S. IbO—*Transfer of business' —.4ss*gn- 

ment of business wit hin local limits of one sub¬ 
ordinate Court to anothe*' by-the Dt. Judge is 
not transfer of business — Bengal, Assam and 
N. IV. P, Civil Courts Act, 5. 13 l2). 

A decree was pissed by the third Subordiraite 
Judge’s Court in respect of a claim the cause of 
action whereof arose within certain local limits. 
Subsequently the business arising within these 
limits was assigned to the fourth Subordinate 
Judge’s Court by the District Judge under Sec 13 
(2) of the Bengal and Assam Civil Courts Act 
(XII of 1887). 

Held, that the fourth Subordinate Judge’s 
Court could not entertain an application to 
execute the decree. 

An assignment” of business under S. 13 (2) 
of Act XII ot 1887 is not the same thing as’Trans- 
ier*’ of business within the meaning of S, 150 of 
the Civil Procedure Code, (‘.^hatterjee and Chotz- 
ncr, JJ) Munshi Md. Kazem Ah v. Munshi 
Niamuddin Ahmed. 26 C« W. N. 216 : 70 1. C. 210 : 

1922 Cal. 41. 

-S, 150 — Injunction — Disobedience — 

Transfer of venue—Application for contempt. 

The Court of M. parsed an injunction order 
under O. 39, R. 1,- C. P. Code. Subsequently the 
local jurisdiction as well as the suit in wnich the 
injuncMon was ordered, were both transferred to 
the Court of D. Thereupon the applicant applied 
to the Court of D. for punishing the opposite 
party for contempt for disobeying the injunction. 
Held, that tbe Court of D. had jurisdiction to 
entertain the application for punishment for 
alleged contempt. 26 C, W, N. 216 d ss. ; 39 M, 
907, foil. (Krishnan and VennUtasubba Rao, JJ.) 
Mouna Gukusamy Naicker V. Sheikh Maho*- 
medhu Rawther. 43 M. L J. 713 

(1922) U. W. N. 743 : 16 L. W. 748 : 46 K. 33 : 

1883 mad. 88« 
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I 

■ I II . .'-8. 150 and 0. 6, K. y^--Transfer of. juris 
4iiiiW~^ApplicaUon to set aside ex pane decree- 
J Subsequent Co the pas^shig of an ev parte deciee 
by the District Munsiff's Court. Penukonda, the 
properties which were the subject-matter of the 
suit wtre under a territorial re distiibution of 
jurisdiction transferred to ttie jurisdiction of 
the D’Strict Munsii’s Court of Aiiantapore On 
an apphCition made ihereatter in the D strict 
Munaitl’s Court ot Anantapore to stt aside the ex 
parte decree, held that Court had jurisdiction to 
set aside the decree under O. o. R. *3 leaa with 
S. 150 of the C P. Cod^. The wordii g of O. 9. 

R. Id which declares that an application to set 
aside an ex parte decree may be made to the 
Court which passed the decree, does not take 
away the power of a Court that has territorial 
jurisdiction overthe subject-matter of a suit to set 
aside an ex parte decree passed by another Court 
that originally tried the suit. Per Ktishnan^ 7.— 

S. 150 of the C. P. Code applies not merely to 

cases where the whole ol a busine^rs of a Couri 
with relerence to the wnole of Us jurisdiction is 
transferred to anothei Court but also to cases ot 
partial tenitoiial adjustment of jurisdiction and 
the transfer of the business wUh reference to 
that part alone to another Court, {^penctr and 
Krishnan^ JJ ) Skinivasa Rao v. Hanumantha 
Rao. 65 I. C 727 : 46 M. 1 : 

42 M. L. J. 344 : 15 L.W 458: (1922) M.W.N. 34y : 

31 M. L. T. 79 (H.C ). : (1922) Mad. 10. 



•- S, 150 and 0. 21, E. 6— Taritorial juris- 

diction—Transfer oj—Execution of decree 

The acquisition of jurisdiction over properties 

covered hy a mortgage decree owing *o territo¬ 
rial changes will not confer jurisdiction to enter¬ 
tain an application for its execution for unrealised 
balance after sale of the properties vithin its 
jurisdiction, unless the decree is transierred to 
the Court under O. 21, R. 6 or the business of the 
Court where execution was last pending is trans¬ 
ferred to it. In the circumsiances, the decree is 
only a money decree. (Oldfield and Phillips. JJ.) 
Gulam Kavirsha Bhuvaraha Ayyangar. 

3» 1. C. 152. 

-8,160 —Applicability of—Temporary Sub- 

Court — Decfee — Execution. 

Where a temporary Sub-Court has no defined 
local jurisdiction and a decree is passed by that 
Court in a suit transferred lo it by the Dt. Court 
it has no power to execute the decree by attach¬ 
ment of properties situate in places that had not 
yet been subjected to its jurisdiction but should 
have transferred the decree for execution to the 
Court having jurisdiction over ttie property and 
sought to be attached since S. 150 has no applica¬ 
tion to such cases and territorial jurisdiction is a 
Condition precedent to the execution of a decree. 
22.1. C, 899 and 17 Cal 699, followed. (Sadastva 
Iyer and Napier^ JJ.) Venkatachellam v, 
SiTHAYAMMA. 35 1. C. 296: 31 M. L. J. 22. 



8. IbO—Scope of. 


The word **trai sfer’’ in fhe section is not used 
In ai:imited sense for transfers under the special 
proviiHons of the Code. It implies that the whole 

S isinress can be transferred to another Court 
itbout an otder from a superior Court under 


C, P. CODE (V OF 1908), 8. 151—Amendment. 

S. 24. All proceedings are transferred ipso facto 
to the new Cou*^t unless the right is reserved to 
the cld Court The new Court has power to con¬ 
tinue execution proceedings relating lo lands 
situated in the transferred area pending in the 
former C< urt at the time of transfer. [Ayling and 
Sadasiia Aiyar, JJ.) Subbiah Naicker v. Rama- 

NATHAN ChETTIAR. 

37 Mad. 462 : 26 M. L. J. 189: 
22 I. C. 899 : (1914) M. W. N. 205 : 1 L. W. 261 : 

[Dissented from in 43 Mad 675: 
39 M. I. J. 20^^ ; 28 M. I. T. 76: 
(1920) M W.N. 460 : 68 1 C 871 : 

12 L. W. 217 (I.B.). 


-S 151. 

Amendment 

Applicability. 

Consolidation. 

Contempt of Court. 

Conversion. 

Costs 

Dismissal for default. 

Ends of justice. 

Enforcement of order. 

Error of law. 

Execution. 

£x parte dec*'ee and order. 

Expunging frooi record. 

Extension of time. 

Fraud. 

Guardian and ward 
Injunction. 

Insolvency Court. 

InVcrntion of procedure. 

Issues 

Jurisdiction, 

Letters of administration. 

Limits of. 

Mistake. 

Pauper appeal. 

Eeceiver 

Beconstruction of records. 

Eef«>rence. 

Refund. 

Remand 

Restitution. 

Restoration. 

Revenue Courts. 

Review. 

Scope of. 

Stay of execution of suit. 

Substance of application. 

Substitution of parties. 

Who can invoke. 

_S IblSeealso C. P. Code Ss. 107, 148, 

149. 150, 152 and 153. 

Amendment. 

_S. Xbl—Amendment—Clerical error— 

Court can correct. 

Where a purely clerical error is brought lo the 
notice of a High Comt when »t is seized of the 
matter as a Court of appeal, it can correct the 
QriorJiMears. C J aM Piggolt, /•) iQBAL Haidab 
Khan v. Wasi Fatima Biai. 46 A. 68 z 

L. R, 3 A. 697 : 741 C. 10Q4 ; 1988 A. 858. 
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C. P. CODE (V OF 1908), S. 151—Amendment. 


C. F, CODE (V OF 1908), S. 151—Amendment. 


-S. 151— Amendment — Co-plainfiff trans¬ 
ferred as defendant—Security for costs—Poiver to 
order—Past or fttiure. 

Per Chatterjee, J, On a co-plaintiff being 
transferred as defendant, he can call on the other 
plaintiff to give security for costs. The matter 
being one o! amendmer-t only, costs up to da.e of 
order can be ordered but not future costs. 

Per Cuniingy J. :—Where as in O, 25, R. I and 
O. 41, K. 10 the C.P Code has provided for secu¬ 
rity for costs ui der specihc circumstances, an in¬ 
herent pOA er of Court should not be invoked in 
cases not falling under either of these The Couit 
cannot order secuiity for costs in other cases. 
{Chatteriea and turnings JJ) Bhairabendra 
Narain Deb v, Udai Makain Deb. 

50Cal,b53: 1924 Cal. 251. 


■-Ss. 151 and 162— Amendment—’Consent 

decree—Variation in tcftris. 

A Court cannot vary or set aside under S 151, 
C. P. Code, a consent decree made by it when tne 
decree and Solehanamah not at variance. 
(Lhatterjce and Sheepshanks, JJ,) Wajit Ali v. 
Khukshed Assam. 36 I. C. 23ti 

-Ss. 151 and 152— Amendment — Decree — 

Mortgage decree-- Description of property, 

A decree described the mortgaged property as 
given in the deed but the property was formed 
into a separate mahai before the institution oi the 
suit. Oil an application made to amend the de 
cree so as lo give the new detcriptioo, it was held 
the Couit had jurisdiction to amend, (Carnduff 
and Chapman, JJ.) Mohabir Prasad Choudhuri 
V, Chandra Shekhar Sahi. 

28 I. C. 304: 19 C. W. N. 1021. 

—Ss. 151 and 152— Amendment — Decree, 
The Court has inherent powers to amend or vary 
a perfected order and to make necessary orders 
at any time even after an appeal has been prefer¬ 
red against it where the decree is not in accord¬ 
ance w th ihe intention of the Court as gathered 
from the judgment as a whole. (Carnduff ana 
Richardson^ jj,f Brahamdeo Singh v. Harma- 
NOGE Singh, 26 I. C 946 : 18 C.W.N, 772. 

' Ss. 151 and 152— Amendment — Decree — 

Inherent power of Courts—Amending decree in 
accordance with judgment. 

Under S.151 of C. P. C. Courts have inherent 
power Co amend or vary decrees in accordance 
with judgments after they are signed, but only 
where it is necessary for the ends of justice, and 
if a Court acts where it should not have clone, the 
High Court wUl interfere. (Mookerjee and Beach- 
croft^ JJ.) Bibhuti Bhushan Pal v, Lalit 
Mohun Pal. 23 I. C. 9t)6. 


-Ss. 161 and 162 and 0. 20, E. 6 —Amend 

ment — Decree—Decree not correctly representing 
judgment—Power of Court to rectify — Review, 

A decree, not correctly representing the judg 
ment according to the intenbOn of the CivilCoun 
can be rectified under Ss 151 and 152 of the C. P 
C. and it is not necessary lo apply lor a review o 
the judgment. {Carnduff and Richardson, JJ. 
Baramdeo Singh v. Harmoga Narain Singh. 

20 C. I. J. 18 : 23il. C. 419: 18 C. W. N. 772 


-S.151 —Amendment of decree, __ 

S. 151 vvouid enable a Court to alter a decree 
when it does not correctly express what the Court 
actually decided or intended to decide. (Campbell, 

J.) Asa Singh v, Jagjit Singh. 

73 I. C. 679 : 1923 Lah. 147 (2). 

-S. 161— Amendment. 

Where the decree has i ot been s'gned the Court 
has power to make aPeration to make decree 
consi'^ient. (Spencer and Dtvadoss, 7/.) Gopala 
Aiyangar V, Mummachi Reddiar. 

17 L.W. 254 : 74 I, C. 416 : 1923 M; 392. 

-Ss. 151 and 152— Amendment — Dtcree-^ 

Executing Court. ’ ' 

It is not competent to a Court to amend the 
decree of another Court transferred to it for exe-^ 
cution, even though the error may be obvious, 
(Spencer and Ramesam, JJ) Koralla BucHl* 

LINGAM V. KORALLA SATYANARAYANAMURTHI. 

15 L W. 301 : 65 I. C. 710: 1922 M. 186. 

-Rs. 151 an4 — Amendment — Decree, 

A party to a suit, not appealing against the 
decree or applying for review of ihe judgment, 
cannot contend in execution proceedings that the 
judgment and decree are erroneous and ask that 
they should be amended or corrected, [Sadasiva 
Aiyar and Moor,e JJ.) f^ixcHAYYA v. Subba Rao. * 

84 I. C, 787 : 3 L. W, 499. 

-S. 161— Amendment — ^leadings. 

An application to amend a plaint, on I he ground 
that the C' rrcct view has subsequently been laid 
dovvn by the High Couit, should be allowed in 
Spite of the fact that the suit is barred by limita¬ 
tion on the date of the application for adjourn¬ 
ment to enable plff. to amend. 21 M. L. J. 213, 
foil (Oldfield and Tyabji, JJ,) Viswanatha Wer 
V, Aiyavier. 26 I. C, 383. 


-S. 151 —Amendment — Decree—Patent 

variance between decree and judgment. 

Notwithstanding the fact that an appeal has 
been dismitsed by it, an appellate Court can ^ 
amend the decree of the low'er Court in case of ■ 
patent variance between such decree and the J 
judgment. (White, C. /, and Sankaran Nair, m 
J.) Pakram Haji V, Koviliath Panoli Chbria M 
Tharuvai. 10 I. c, 96. ^ 

-Ss. 161 and 152— Amendment—Lapse 

time. 

Where the parties allowed a decree to be en¬ 
forced for 6 years before attempting to amend it, 
it should not be amended, specially when there is 
no clerical or arithmetical mistake. iPrideaux, 

A, /. C.) Raje Udajiram v, Rajeshwar. 

67 I.C.310: 1923 Nag* 109. 


o. • 01 — Amendment — Decree, 


---- 

A Court has inherent power to amend a decree 
for pre emption and deduct the amount due U 
the pre-emptor from the vendee on a chai.ji^iO 
the property sold, from the pre-emption moui.'} 
'Lyle, A,J, C.) Sheikh Zahur ahmed v. 
ram All 54 I. C. 84 • 2 U.F L.JR. (J.c.) M 
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. . ' ■Be. 161 and lb2~Amendment—Mistakes 

\ copied in dccree~~t^ismissal of appeal 

^ ^under 0. 41, R. 11, C. P. Code, 

* . Even thouffh a second appeal has been dismiss¬ 
ed under 0.41, K. ll, C. P. Code, tbe High Court 
has power to amend the plaint and decree so as 
to rect^V a mistake in the description of the pro- 
* perties occurring in Ihe plaint and copied in the 
decree. (MulHck and Bucknill^ JJ.) Kaktar 
Rai V, Taley Chowdhury. 

1923 Pat. 46 ; (1923; P. 218 (1). 


161 and 152— Amendmeni^Decrce — 
Judgment and decree — Variation- Mistake, 
i lMben a decree made under S. 90, Transfer of 
Property Act, is on the face of it not in accord- 
. ance with a.previous judgment, the Court will be 
justihed in amending it so to bring it in conlonn- 
ity^iih the judgment, bv the exercise of its in¬ 
herent powers. (Shatfuddin ^nd Roe, JJ.) Ra- 
MESHWAR Singh v, Jotindra Chandra Sinha. 

41 I. C. 206 : 2 Pat. L. W. 205. 


—-S. 151— Amendment-^Decree — Power 

under the section. 

When after the appointment of a commissioner 
for making allotment of shares under a prelimi^ 

nary decree in a partiiion;suit, a stranger to the 
. decree applied for amendment ot the decree so 
as to include his name in the decree and also ask¬ 
ed for the allotment of a share to him and the 
Court granted the ameiodment ordering the de 
novo tr^al of the whole case,it was held that 5. 151 
of the Code gave no such power to the court 
.which could only amend the decree in conformity 
with the pleadings. ( Roe and Jwala Prasad^ JJ.) 
NanooThakur^. Kuldip Thakur. 

37 I. C. 352. 



—S. Ibl^ Appellate CourPs power. 

See C. P. Code, S. 107. 


Applicability. 
S. 161 —Applicability of. 


S. 151 of Civil Procedure Code does not apply 
where there is an express provision of law. 
(Martineau, /.) Firm of Kahna Mal Benaksi 
Das V, FikM of Kahna Mal Nathu Mal. 

69 I, C. 718 : 40 P. L. B. 1922. 


-S. 161 —Applicability of—Hearing of ap- 

pedi after death of respondent—Application to set 
aside. 

Where an appellate Court is asked to set aside 
the proceedings in an appeal on the ground that 
on the date ol bearing of the appeal the respond¬ 
ent was not living, the procedure is to arply 
within the period of limitation for a review of 
the judgment passed in the appeal. S. 151 has 
no application to the case. {Prideaux, A. J» C.) 
^ANGHADARZ/. JAGANNATH. 64 I. C. 284. 

— S. 151— Applicability—Order certifying 
aijusiment of a de rce. 

hen there is no apptication for review, a 
rt cannot set aside an order certifying adjust 
t ol' a decree, unless the order is prejudicial 
e of the parties. {Mullick and Sultan Ahmad, 
Ram Gulam Sahu v. Sham Sahai Das. 

) P, Ir. T. 663 : 1920 Pat. 368: 62 I. C. 234 : 

6 Pat. L. 379. 



C. P. CODE (V OF 1908), S 151—Consolidation, 

Consolidation. 

- S. Consolidation—Suits can be con¬ 
solidated without consent of parties. 

More than two suits in the matter of the same 
truct had been sanctioned and brought in the 
same Court at the same time on the same subject- 
matier, but the parties weie different. Held, that 
the Judge could consolidate the suits into one for 
puipose of trial and that be was iii t exceeding 
his jurisdiction when he made an express order 
consolidating such suits even when the parties 
had not given the consent. {Pi^g^tt and Walsh, 
JJ.) Dharam Dasz;. Dharam Das. 40 I. C. 182. 

-S 151— Consolidation—High Court can¬ 
not consolidate suits pending in District or other 
Courts, 

Though a Court has inherent jurisdiction to 
consolidate two or more suits pending bef^^re it, 
the H gh Court has nO jurisdiction to entertain 
an original appi cation for the consolidation of 
suits pending before a Dist Court and when the 
suit is pending in different courts the case is still 
strorger. [Scott, C. J., Batch-lor^ Macleod, Shaw, 
and Hayward, JJ.) Narayan Vithal v. Janki- 
BHAI Sitaram. 39 Bom. 604: 30 I. C, SuO ; 

17 Bom L. K. 655 (F;B.). 

- S. 151— Consolidation—Power to deal 

with two appeals together. 

In spite of tiie absence from the Code of Civil 
Procedure of any provision enabling two cross 
appeals from the same decree to be consolidated, 
the appellate Court has inherent jurisdiction in 
such a case in disposing of the two appeals so 
to mould its decree as to merge the result of the 
two appeals into one decree representing ihe 
hnal adjustment of the rights of the parties in aji 
the points raised. [Meats, C. f., Bane ji, Piggolt, 
Walsh and Ryves, JJ.) Ghansham Singh ?». 
Hhola ^ingh. 21 A L. J. 465 : L B. 4 A. 265: 

45 A 506 : 7+ I. C. 411 : 1923 A. 490 

-S. lbX~~Consolida ion. 

Actions ngainst different defls. ought not to be 
consolidated unless issues are similar or parties 
consent. Consolidati-n of suits wll be made in 
proper case in the exerc se of inherent power. 
'When the same plaint ff for trying the same ques¬ 
tion brings several actions vexatiously, the Court 
will interfere anr^ either grant time to plead in all 
the actions or will stay the proceedings. But 
this can be done only cn terms or in some other 
way. Consolidation of actions by the same pla ntiff 
against different defendants ought not to be allow¬ 
ed unless the issues are precisely similar or 
the parties consent. (Mookerjee and beachcroft, 
JJ.) Kali Charan Dutt v. Manoda Bala Dasi. 

17 C. W. N, 626 : la I. C. 897: 16 C L. J. 691. 


-S. 161 —Consolidation is an inherent 


')0wer in an appellate Court and is not barred by 
ibsence of application therefor in lower Court, 

The power is inherent in an appellate Court to 
onsolidate a number of appeals provided it is 
atisfied that it is a fit case for consolidation, 
laving regard to the loss of revenue entailed ^ 
hereby. Where in respect of several plots of^ 
ands sought to be acquired, only one noty^jj^g j 
ent to the owner, only one application 


u a 
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and only one reference was made to the District 
Couit, the fact that the award was split by the lat¬ 
ter should not prejudice the party entitled to treat 
it as one single award. That request for consoli¬ 
dation in the lower court wa-^ not made does no 
bar consolidation on appeal. (PhiUips^ J.) Venku 
Naidu V. Deputy CoLLECTOJt of Madura 
Division. 45 I. C. 468 : 34M, L. J. 279 

-8. Ul—ConsolidaUof% of suits—Consent 

of parties. 

A Court has inherent power to consolidate suits 
and this jurisdiction can be exercised even with¬ 
out the consent of the parties. 17 C, VV. N. 526, 
Ref, \Couits and Das, JJ.) Qazi Mahomfd 
Afzal V. Mahkumar Mahton. 3 Pat T.. T 584’ 

67 I. C. 1000 : 1922 P. 566. 

-S. 151 andO. 45, ^—Consolidation — 

O. 46, R. 4. C. P C., does not limit power of High 
Court to consolidate appeals. 

O. 45, R. 4, C. P. C., does not limit the power 
of the High Court to consol’date appeals. This 
power is inherent in the High Court and may be 
exercised for the purpose of saving costs to the 
parties and also taking security for cos^s. [Miller, 
C, 7. and Imam. J.) Har Prasad Rai v. Brij 
Kishen Das, 3 P. L. J 446: 45 I C. 551: 

tl9l8) Pat. 259. 

Contempt of Court. 

- S, 161— Contempt of Court — Courts have 

no absolute power of summarily punishing con- 
tempt. 

The effect of the section is not to give absolute 
power to courts to summaiilv punish contempts 
by fine or imprisonment. (Richardson and Huda, 
JJ.) Chogmal V. Emperor. 

60 I. C. 981 : 20 Cr. L. J. 373 : 23 C. W. N. 389. 

Conversion. 

-S. 151— Conversion. 

The petition under S. 161 can be treated as one 
for review. {Oldfield and Venkaiasubba Rao, 
JJ) Alamelp Ammal V. Rama Iyer. 

31 M L. X. 132 (H. C.) : 16 L W 440 : 

43 M. L. J. 290 : 
70 I. C. 425 : (1922) M. W, N. 495 : 1922 M 446. 

- S. Ibl—Conversion. 

High Court can condone misapplications of 
special provisions ; i'' can convert appMcation for 
revision into memo, of appeal. The High Court's 
power cannot be exercised it law is not complied 
with as regards limitation and court-fees. (Miller, 
C. J. and Mnlliok. J.) Mussammat Dulhin Sona 
Kuer V. Jamil Ahmed. 48 I. C. 779. 

Costs. 

■—S. 161 — Costs—Order directing costs of 
commission being realised—If one in execution 
under S. 47— /Ippeal. 

An order passed by a Court for the payment of 
the costs in connection with the execution of 
a commission recoverable from the parties is an 
order in favour pf an officer of the Court and any 
proceeding taken to enforce such order is not a 
prpceecliDg bjstween the parties. within, ihe 


c. P. CODE (V OF 1908), S. 151—Ends of Justice. 

meaning of S. 47 and as such is not appealable. 
(Kanhaiya Lai, J.) Gopal Das Gouri ShankeR 
Prasad. 

74 I. C 186 : 1924 A. 122. 

--S. 151— High Court can order costs in 

insolvency where third party conducts proceed¬ 
ings. 

The appellate insolvency jurisdiction of the ^ 
High Court gives it amole power to make an order 
as to cests of the adjudication in insolvency when 
the facts of the case show that the proceedings 
have been au abuse of the process of the Court 
conducted by another pers >n. [Sanderson, C. J* 
and Mookerpee, 7.» Ketokey CharaN Banerji v. 
Sarat Kumari Debt. 21 c. W. N 826 : 

40 I. C. 999 : 26 C. L J, 44. 

Dismissal for default. 

-S Dismissal for default — Restora¬ 
tion'- Appeal, 

The cou t in a prooer case can readmit an a'^peal 
dismissed for default. WhcfC the next fr-end of 
a minor appellant is of unsound mind, the minor’s 
absence at the hearing cannot be treated as 
default and his appeal will be re-admitted by 
court in exercise of inherent powers [Shah and 
Crump, J /.) Sonubai Baburao v Shivajirao. 

45 Bom. 648 ; 60 I C 919 : 23 Bom L B. 110. 

-—S. 151 —Dismissal for default—Suit can 

be restored despite techni al obiection 

When the application itself shows th^t it is 
one for the restoration of a suit, iusiice should not 
be denied simply because there is a technical 
objection to the word “review" which has been 
employed in the apolication. As the code cannot 
ha said to be exhaustive, it is not necessary in 
every case to have the supoort of a secHon cf the 
C.P.C. to pass an order not expressly or impliedly 
forbidden which is required in the interests of 
just ce 33 C. 927 at p. 932, Foil. (Petman^ /.) 
Abdul Rahman Shah v. Shahava. 

1 L. 339 ; 58 I. C. 748 : 1 L. L J. 188, 

Ends of Justice. 

-S Ibl— Ends of justice. 

The section recognises the inherent powers of 
a Court to make orders to prevent a m-scarriage 
of justice. [Richards, C. J. and Banerji, J ) 
Ramjas V. Mahadeo Pershad. 

All 147 : 36 1. C 585 : 

17 Cr. L J. 537 : 14 A. L. J. 1230. 

' ” S. 151— Ends of justice—Stay of suit — 
Inherent power '-Vexations and opp*'esswe suit — 
Natural forum avoided hy plaintiff — Evidence 
acce.ssible outside jurisdiction. / 

Appeals to the inherent jurisdiction of the 
Court have to be regarded with great cautioji. 

But if having exercised such caution, the crurtls 
clearly of opinion that the jurisdiction ought to 
be exercised, it should not be intimidated 
sod-ling, because no case on all fou'S is fhith- 
coming from the reported decisions of the High 
Courts. The Court will interfere in pre^enio^ 
vexatious proceedings which would have the j 
effect to prevent the due administration^of 3 Uit''ce. 
The Court will stay an action brought within thfe | 
jurisdiction, in respect of a cause of actihn^trising ’A 
oat of the jurisdictioo, if satisfied that ho injustice 
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I 

will be done thereby to the plaintiff, avid that tiu*. I 
defendant would be subject to such injustice in 
defending the action as would amount to vexation 
and oporession, to which he would u^t be sub¬ 
jected if an action were brought in another and 
accessible Court where the cause of action arose 
Where the dealings between the parties were at 
Rangoon and where the evidence was wholly 
procurable there and the trouble and expense 
involved to bring all the evidence to Bombay 
were great and whe»e the object of the plaintiff 
in bringing the suit in Bombay was probably to 
hariass and annoy the defendant and coerce him 
into a compromise. Held that the H’gh Court 
was justified in staying the action if the plaintiff 
did not withdraw the action within a time pre¬ 
scribed. {Marten, J.) Jethabhai Versey & Co. 

V , Amarchand Madhavji & Co. 

25 Bom. L. R. 713 : 1924 Bom. 90. 

-S. 161-Bnrfs of jnslice—Abuse of process 

of Court 

S. 161 has been enacted to deal effectually with 
abuse of process of Court. The institution of a 
second suit against the same party for the same 
relief on the same cause of action is not an abuse 
of the process of the Court. {Seshagiri Iyer, J.) 
Venkateshwara Iyer v* Cherrseri Madathil 
RavUNNI NaiR- 27 M. L. J, 405 : 

25 I. C. 597 : (1914) M, W. N. 740. 

-S. Ibl—Ends of justice — Conditional 

decree, ! 

A Court in India has power to pass a condi- i 

tional decree as it can impose a condition doing j 
complete justice to the parties. In a suit for j 
ejectment by a vendor, the Court asked him to | 
refund the purchase money, 19 A. 340 and 345 
foil. (Miller and Abduy Rahim, JJ.S Muthu ! 
VENKATAcHALAPATHY V Pyinda Venkatachala- 
PATHY. 23 H L. J. 652 : 17 I* C. 9s7 ^ 

12 M. L. T. 579. 

I 

I 

-S. 161— Ends of jusiice'—Derree-holder \ 

permitted to bid on ,condttions— Failure to fulfil 
oonditions—Powers of Court to refuse to confirm 

sale» 

Where decree-holder is permitted to bid at an 
auction sale, subject to certain conditions being 
fulfilled and he fails to fulfil the condition 
the court has power to refuse to confirm the 
sale. [Miller, C,J, and Coutts, J.) Mt. Janakbati 
V , Rameshwar. 03 I- 872 : 

1 P. 235 ; 1 Pat. L. R. 179 :1922 P. 511. 


S. 151 —of justice. 

The Court has inherent power to do justice 
between the parties under S. l51 of C, P. Code, 
[Das and Adami , Jj .) Chowdhuri Chintamoni 
Mahapatra V , Srimati Monmohini Debi. 

69 I. C. 200 : 1 P. 149 : 1922 P. 409. 



l^l^Ends of justice^lnherent j^ower 

to revise. 

The High Court has full power to pass proper 
rders to give relief to parlies and it can set aside 
i order of a Subordinate Court although in the 
visional petition, the petitioner has not moved 
alnat it. (Ross, J) Maulvi Syed Razaur 

haman V. Attar Hussain, 

e4 1. 0. 496 : 2 Pat. L. T. 739. 


VOL, 1—103 


C. P. CODE (V OF 1908), S. idl—Execution. 

-S Ibl—Ends of jiisiice—Wrong execu¬ 
tion of decree— Intcrfteence, 

VVliL'ii it is brought to the i otice of the High 
Court that its decree is being executed in a 
manner manifestiv at variance wth the purport 
and intemion of that decree, then the High Court 
under its inherent powers of supervision which 
are expressly saved by S, I5l of the C. P. Code 
may take such action for the ends of justice as 
may be necessary 'o enforce the proper execution 
of the decree. [Miller, C. J. and Chapman, J) 
Kulda Prasad Tewari v. Sadhu Charan 
Tewari. 48 I. C. 107 : 3 Pat. I. J. 435. 

-S- 151 — Ends of justice. 

An order under S. 151 C.P. Code is to be made 
when the ends of justice require it o»- to frustrate 
an abuse of the process of Court. iRaytriond. 
A J C.) Firm of Jai Narain Babu Lal, In the 
matter of, 66 I. C, 796 : 1922 Sind 6. 

Enforcement of Order. 

_ S. 151 —Enforcement of orders — Varia¬ 
tion as to details. 

Every Court has power to enforce its own 
orders made by consent of parties, when by the 
accident of circumstances the carrying out of such 
detail according to the agreement can no longer 
be achieved. If a specific Commissioner i& named 
to do an act and he refuses to act the Court can 
appoint another though the parties do not agree 
to it. (Walsh and Ryves, JJ.) Parshottam Doss 
V, Shtam Lal. 1923 All. 460 [2). 

Error of law. 

4 

_s. 151. 0. 32, R, Z—Error of law^Court 

guardian—Appointment of. ... 

To appoint a guard'an ad without issuing 

notice to the natural guardian, in cortraveidion 

of O. R. 3 is illegal and the court has inherent 
power under S. 151 to correct the errors or mis¬ 
takes committed bv itself. [Devadoss, 7.) Tambu 

Ammal V, Nataraja Pillai. 31 M. L. T, 215 : 

70 I. C. 867 : 1923 M 485. 

Execution. 

_S. Ibl^Execntion delayed—Court can 

award mesne profits. 

Where execution of a decree is pending owing 
to an appeal from the decree being filed and the 
appeal is then dismissed, the Court can award 
mesne profits to the decee-holder for the period 
for which he was kept out of possession under 
the orders of Court. [Leslie Jones and Broadway, 
JJ.) Allah Din v. Chairagh Din. 63 I. C 43. 

_8. Execution sale—Setting aside 

—Order of corfirmation. 

A Court has authority to set aside i^s order con¬ 
firming a sale in favour of a person other than 
the bidder and there can be no question of limi¬ 
tation. C.) Ali Muhammad p, Ali 

Khanum. 30 I. C, 230 : 2 0. L. J. 216 

__—S. lbl—E<cfcution cf decree — Decree 

whether can be transferred to Native SiaU — In¬ 
herent power of Court, 

The Code does not authorize Courts in British 
India to transfer their decrees for execution to a 
Court of a Native State. But there is nothing to 
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prevent the ttansmissioa ot certified copies of 
the necessary documents to such a Court to 
enable it to execute the decree under any powers 
conierred by tne Legislative Authority of its own 
State. S. 151 is wide enough to cover this pro¬ 
cedure and it is a proper course to pursue where 
a State has intimated its willingness to have 
decrees of Courts in British India executed in the 
Courts of the State. (Tiuowey, C. J. and Ormond, 
J.) SADAY.4PPA V. ANN amalai, 13 Bar. L, T. 145: 

61 I. C. 704. 

Ex parte Decree and Order. 

--S. 151—Ex parte decree—Setting aside. 

The High Court can under the section ot under 
its inherent jurisdiction set aside an ex parte 
decree which is shown conclusively to 
be irregular by the record. [Walsh and Stuart^ 
]},) GuBINd Singh v. Kalyan Dass 

38 I. C. 673 : 15 A. L. J. 24. 

S. 151—Ex parte order — Setting aside. 

A Court has inherent power to set aside aii 
ex parte order made under a mistake. (Karamat 
}1nssain and Tudbal:, JJ.) Balmakund v, 
Ashfaq Hussain. 

10 A. L. J. 140 ; 16 I. C. 677 : 34 All. 618. 

——S. 151—Ex parte order—Recalling of-- 
Duty of counsel in ex parte case. 

A court, which has on a” ex parte application 
granted an extension of time to hie , • 

revoke or alter its order b®for®fPP® ‘ 
admitted, "^'here an ex parte fPP!*‘^^“°“ . 
made by a patty for granting extension of time 

favour as well as agamst him. 

Huda, JJ.) IswAR Chandrakapati ',j 25 

__ S 161 and 0. 21. K. 16 -Ex parte order 

—Setting' astde-Application by transferee of 
decree-Notice to pa, hes-Ex parte order. 

An ex parte decree obtained in a mortgage suit 

was transferred, but ihe tiansferee did not get 

bis name substituted, No notice under O. 2l, 
R 16 was bOrved on the decree-holder or tne 
judgment-debtor. The judgment-debtor applied 
to set aside the C.V decree making only the 

decree-holder party and the ex parte decref* was 
set aside. The transferee ihereatter applied fo“ 
execution, held that the iransteree could not 
proceed with the execution belore die order set¬ 
ting aside the ex parte decree was set aside and 
that the court could not set aside the order se ting 
aside toe ex par e decree under S. 151, C. B L. 
{N, R. ChatUrjee and Mitllick, JJ.) BoNomali 
Banikya V. Joy Kumar B^idya. 29 1. C. 673. 


C. P. CODE (V OF 1908), S. 151—Expunging from, 
record. 

A judicial order which may possibly affect a 

party must be made after notice. If ft is maae 
cxpartCy it is implied that the Court wi^l , 

it on the application of the party and 

the Court has inherent power to do 
jee and Beachcroft, A/ant S^ngh_-^. 

SUNDARMALL. 161 C 567: 17 C. W. N. 862. 

—— S 151—"Ex deorte—Setting astde 

No inherent power. . fn Qet 

There is no inherent p-wer in a Court to set 

aside an ex parte decree by summary procedure 
and lhe power of the Court in that connection is 

limited to the circumstances mentioned m O. 9, 

w i^nftheC P. C)de. The inherent power 
shouW be exercised not capriciously or arbitrarily 
but ex debito justiti^ on sound general orinci- 
Dies and so as not to conflict with the 'ntenuons 
She legislature. Rahim, O. C. J., Old- 

field andSeshagiri Aiyar, JJ.) Gadi Neelayeni 
V Marappareddigari Narayana R^ddi 

43 Mad. 94 : 37 M. 1, J. 699 : 26 M. L. T 377 : 

10 L. W' 606 : (1920) M W. N. 19 : 

53 I. C. 847 (F. B.) 

-S. 151 and 0. 9, R, 13—Ex parte ficerce-- 

Inherent power to set aside — Application filed 
after time prescribed by Art. 164, IJrn. A t. 

Ad appheation under O. 9, R 13 to set aside an 
ex parte final decree in a mortgage suit which was 
filed long after the time limited by Art. 164 of the 
Limitation Act, was dismissed by the first Court 
on the ground that notice was duly served. The 
Dt. Judge while agreeing with the finding of the ■ 
first C juit as to the service of notice acted under 
S. 15' of the Code and set as'de the ex parte 
decree on the ground that when it was passed, it 
was barred by time. Held, that S. 151 of the Code 
cannot be used in that way. Where a definite 
period of limitation has been prescribed by Art. 
164 of the Limi aiion Act for an application to 
set aside an ex parte decree, the Court would not 
be entitled, by purporting to act under S. 151 of 
the Code, in effect to extend that period. 43 Mad. 
94 (F. B.) foil. (Coutts and Ross. JJ-) Ayodhya 

Mahton V . Mussammat Phul Kuer. 

65 I. C. 341 ; 

1 Fat 277 : (1922) Pat. 61 : 1922 P. 479. 
-S. 151 and 0. 21, R. 90—Ex parte decree 

or order setting aside. 

A Court can entertain an application to set 
aside an ex parte order under O. 21, R. 90. 
{Jwala Prasad^ J.) Bhikan Gir Gossain v. 
Jalpadat Jha. 62 I. C. 113 : 2 Pat. L. T. 270. 


-^S. 151—Ex parte order—Setting aside. 

The Court has an inherent power to deal with 
an application to set aside an oider madw ex parte 
and to set it aside on a proper case being sub¬ 
stantiated. (Holmwood and Carnduff^ JJ,) 
Madhavanand Ram v. Madhu Mahtto. 

27 1. G 812. 


1 


8 . 161—‘Ex parte order without notice 


fo opposite party — Re-opening of. 


-S. 161—Ex parte decree—Decree passed 

by oversight 

A Court can set aside an ex parte decree passed 
by an oversight under O. 34, R. 6 as against a 
person who is not the mortgagor. (Jwala Prasad, 
/,) Hanuman Lal V . Ram heari Koer. 

60 I. C, 368 ; 2 Pat. L. Ti 261, 

« 

Expunging from Record. 

-8. 151— Expunging from record. 

Where the judgment of a subordinate court 
has not been brought before the High Court ‘on 
appeal or revision the High Court has no power 
to expunge adverse remarks on the chaiacter and 
credibility of a witness, from the judgment of the 
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O^P. GOD£(V OF 1908)» S. 161—Ixpunging from 
' record. 

subordinate couit. {Gokul Prasad and Stuart, JJ,) 
Dukn w. Emperor, 

66 I. C. 1006 : 44 AIL 401 : 20 A. L. J. 261 ; 

L R. 3 A. 66 Gr. : 

4 U.P.L.R. (4.) 166: 23 Cr. I. J. 3l9; 1922 All. 107. 

—^-S. 161 —Expunging from record —Inher¬ 

ent power. 

Per Abdur Rahim, /. {Oldfield, dissentingl— 
The Hi^h Court has power to expunge irrelevant 
and scandalous matters in the judgments of 
subordinate Courts on an applica ion by a person 
not a party to the proceeding The power must 
be exercised in excremely exceptional cases and 
with caution. [A^dur Rahim and Oldfield, JJ.) 

In r 0 t ' Krishnasvvami Aiyangar. 

47 I. C. 981 : 36 M. L J. 368. 



-S. Ibl—lixpunging from record, 

A Sub Judge, while allowing amendment of a 
Devasthapinan scheme petition, remsrked about 
a trustee IhatJ '* He did not care a brass farthing 
for the Devasthaoam ” Held, it was not a case 
for the High Court to exercise the inherent power 
of expunging the remarks. {Sadasiva Iyer and 

Moore, JJ.) Rama Badra Naidu v, Arunachel- ^ 
LAM Chettiar. 33 I. C. 608 : 3 L. W. 283. | 

Extension of lime. i 

_Ss. 151 and 148 and 0. 34 and 47 — i 

Extension of time, i 

Extension of time cannot be granted for pay- | 

ment of m.)ney under a decree in a suit i^s®t | 

aside a mortgage, by which decree the pm. is 
ordered to pay within one month from the date ol 
the decree. He should not be allowed to calculate 
his mouth from the date he got the copies of the | 
decree (Ryves and Gokul Prasad, JJ*) Kandhya j 
SngH .. KUNoAN. 42 A. BZ9: 18 A, L J 826 : 

57 I. C. 16 ; 2 U, P. L. R- (All.) 197. 

_s. 151 and 0- 26, R. 14 — Extension of 

tiftte — Commissioner’s report—Inherent potver. 

Ill a partition suit the court has inherent power | 
to 6x time for filing objections to the report of , 
the Commissioner and to reject objections filed ^ 
afterwards. (Banerji and Ltndsay, • > 

OIN V. SHAKFODDIN. 17 A. L, J. 498; 

__s. Ibl—Extension of lime. 

S. 151 of C. P. C. does not give the court any 

new powers and the court cannot extend the time 
fixed by Art, 163 of the Lim. Act for setting aside 
dismissal for default. (Broadway 
P.^BaNO MAL. , ^ ^ R ,920' 

55 I. c. 66 : 116 P. L. R. 

_ —*3. 161 — Extension of time -• Setting 

aside sale under O* 21, R. 92. 

Courts cannot ex end time tor making 

\ deposits prescribed by the Code and tfi® t 
\ ent powe'S under S. l51, C. F. C;- Mnnyp 

\ vokod for the purpose. (^ada.tiHi ~ /k’ 

\]J ) Vennisami Thevar V. Periasaw Thevar. 
\ 19 M. L. T. 192 : (1916) 1 M. W. ^ 179 . 

\ 33 I. C. 996 : 3 1. W. 371. 

V--S. 151 and 0. 41, B. 33 - Extension of 

Decree for specific ^ 


C. P. CODE (V OF 1808), S. 161—Fraud. 

Id a Sjit for specific rcrform^»nce of a contract 
of sale, I cither ilic original nor the appellate 
Court has jurisdiction to extend the time fixed by 
a decree for sp- cific perfoimance of a contract to 
sell. 26 I. C. 03, fo'l. 39 B. 175. Doubted, (bmu- 
vasa Aiya^igar, J.) Gopala Aiyar v. ^aNNasi. 

19 M. L. T. 137 : 32 I. C. 40l : 3 L. W. 29 

- 3 ^, 151 and 148 — • Extension of time 

fixed by the decree. 

Time fixed by a decree cannot be extended 
under S. 15i of the C F Code- That section is 
not meant to empower the executing court to alter 
the decree, or in any part ahect its finality. 
{Mttira,A.J.C.) Komal biNGH 7 j. Jagannath 
Ml’R.vt Singh. 49 I. C. 840 : 15 N, L. R 39. 

-S. 151. 0. 21, R. %^ — E.xtension if time— 

Officer coiutucling sale cannot extend time for 
deposit. 

An officer conducting a Court sale has no 
inherent power to extend the lime for depositing 
the 25 per cent of the purchase money, which is 
to be deposited immediately. {Stuart., A J,C.) Ali 

Muhammad v, Ali Khun’am. 

30 I. C. 230 : 2 0, I. J. 216. 


——S. 151 — Extension of time — Setting 
aside ex parte decree. 

No appeal lies against refusal ot an application 
for setting aside e.x parte decree nor can lime be 
extended under S. 151. (Cautts and Ross, JJ,) 
Ajodhya Mahton V, Phul Kuer. 1 Pa^ 277 : 

65 I. C, 341 : (19221 Pat 61 ; 1922 P. 479. 

_S. 151— Extension of time — Decree — 

Time fixed. , „ * j 

The court has power under S, 151 to extend 

time on an application made after the date fixed 

lor payment of money, if it is necessary for the 

ends of justice, in a suit for specific pcrformaivce 

of a contract to sell. {Pox, C. 7.) Ko o. 

Maung Kya Baw 32 1. G, 609 : 9 Bur. L. T. 83, 

Fraud. 

_S, 151 and 0. 21. R. 2—Fraud^Plea of, 

should not be investigated save where it works 
inuistice—Uncertified adjustment cannot be re¬ 
cognised by Court-Question relating to satisfac¬ 
tion of decree must be tried by executing Court, 

A question relating to the satisfaction of a 
decree is a question arisine in execution which 
must be tried by the executing court under S. 47 
of the C. P. C. The Court ought not to recognise 

an uncertified adjustment. Defts. should not, by 
the plea of fraud, be permitted after the lapse of 
many years to question a title acquired at a court 
sale wnich was net challenged by the judgment 
debtor th''ugh she was alive at the time of the 
trial of the suit. Of course the Court has in¬ 
herent power to investigate questions of fraud for 

rreventiPg injustice, but there is no question of 

iniusiice here. (Scu^f* C, 7. and Shah, J.) Moru 
I Hasan. 48 I- C. 135 : 20 Bom I. R. 929. 

_S, l^l^Fratid — Fraudulent decree^ 

Setting aside. i. , -i. • 

Not only has the court the power but it is ^ 

du»yto3et aside a consent decree obtained by 
fraud practised u^oo t^e gourt, wh«n appr^cd ot 
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c. P. CODE (V OF 1908), S. 151—Fraud. 

it It is an inherent power of every court to cor¬ 
rect its own proceedings '*'hen it has been misled. 
{N, R. Chatter jee and Greaves, JJ-) Peary 

CHOWDHURY V. SONOORY DA?. 

37 I. C. 638 : 19 0. W. N. 419. 

Fraud-Order obtained by—Set¬ 
ting aside. , . . u 

A court can vacate an order obtained by - 

manifest fraud on it, in the exercise oj ns in¬ 
herent power under S. 151 C. P. C. (Oldfteld and 
NuUer, 77.) Vila Kathala Raman v. Vayalil 
Pachu. 25 I. C. 213 : 27 M, L. J. 172. 

_—S. 151— Fraud—Consent dtoree—Setting 

aside—Fadum of consent disputed—Fraud- 
Power of court, 

A court has inherent power to correct rs own 
proceedings when it is satisfied that in passing a 
paitioular order, it was misled by any party. 
Where in a consent decree, a party alleges that its 
consent was obtained by iraud the court has no 
inherent power to investigate into ^ the matter. 
But the factum of consent can be investigated. 
{Das and Kulwant Sahay, 77.) SAdho Saran R4I 
V, Anant Rai. (1923) Pat 197 : 2 P. 731 : 

1923 F. 483 


Guardian and Ward. 

- S. Guardians and Wards Act (Vlil 

of 1890), Ss. 39, 47 and 48. 

The Dis'rict Judge has ample powers under 
S. 151 of the C.P. Code to recall the records of an 
order made undt r the Guardians and Wards Act 
on being apprised that the order was made on a 
misrepresentation of facts. [Mookerjee ard 

BeachcrofU 77.) Rashmoni Dasi v, Canada 
SundaRi Dasi. 20 C. L. J, 313 : 

26 I. C. 278 : 19 C. W. N, 84 




C. P. CODE (V OF 1908), S. 151—Jurisdiction, 

being held, and soon after refused an application 
of the judgment-debtor to postpone the sale. _He 
then contirmed the tale ignoring the injunction 
order. On appeal the sale was set aside as illegal. 
Held, thougn a legal act done in -^each of an in¬ 
junction is still valid the sale ,such circum¬ 
stances would be an abuse of process of court 
and should be set aside under the inherent powers 
ii the Court. (Oldfield and Devadoss^ Jj) 
Repaka Mamillayya V. Addepalli VenkaI-a.- 
RATNAM. tl923) M. W, N. 673 : 

45 M. L. J 312 ; 77 I. C. 12 : 1934 M 100. 

Insolvency Court. 

-S. 151— Insolvency Court—Correction of 

mistakes. 

An insolvency Court has the same jurisdiction 
that the ordinary courts of law possess under the 
C. P. Code to correct any mistake either of a 
clerk or the parties themselves upon a question 
of fact when a mistake is pioved. [Wai^sh and 
Stuart, 77.) Ram Chandar Sarup v. Mazhar 
Hussain. 511. C. 55 : 1 U. P. L. R. (H. C.) 69. 

Invention of Procedure. 

S. 151— Invention of procedure. 


A court is not justified in applying its powers 
of inherent jurisdiction to introduce a new form 
of procedure for which no provision is made by 
the Indian law. (Newbould and Cuming, 77.) 
Gour Chandra Goswami v, Nabadwib Munici¬ 
pality. 1922 Cal. 1 (1). 

Issues. 

S. 151— Issues—Power to frame. 


Injunction. 

--S. 161— Injunotion—Code not exhaustive. 

The C. P. Code is not exhaustive. The Court 
possesses inherent powers to act ex debito 
jusiitiae. A person, asking the Court to exercise 
its discretionary jurisdiction, must make out a 
strong case and must show that there is no other 
remedy open to him by which he can protect 
himself from the consequences of the injury 
complained of. Tbe Court w'll issue a temporary 
injunction, if plaintiff shows that injunction is an 
appropriate relief and unless defendant is forth¬ 
with restrained, irreparable injury will follow, 
(ShadiLalavd Mariineau, JJ.) The Firm of 
Mandhar Lal Mahabir Pershad, Delhi v Firm 
OF Jai Narain Babu Lal. 66 I, C. 403 : 

3 Lah. L. J. 283. 

——S. 151— Injunction—Breach of—Sale held 
in contravention of — Validity. 

Sale held in contravention of the order of the 
court is not valid. (Oldfield and Devadoss, JJ.) 
Repaka Mamillayya v. Addepalli Venkata- 
ratnam, 46 M.L.J. 312 : 

?7 I. C. 12 : (1923) M. W. N. 672 : 1924 M. lOO. 

■ — S. 151—Injunction restraining sale— 

Sale ignoring injunction. 

Pending a partition suit,, the District Munsiff 
ig9u'(?d an injunction restraining an auction sale 


w 

A Court has inherent power to frame issues 
going (o the root of the matter in controversy 
between the parties at any stage of ftie case. 
(Mr. Ameer AH.) Shamu Pattar v. '^Abdul 
Kadir Rowthan. 36 Mad. 607 : 

39 I. A. 218 : 16 C. W. N. 1009 : 
23 M. L. J, 321 : 12 M. L. T. 338 : 
(1912) M. W. N. 936 : 10 A. L. J. 259 : 

14 Bom, L. Ri 1034 : 
16 I. C. 250 : 16 C. I. J 596 (P.C,). 
[Affirming 31 Had. 215 ; 18 H. L. J. 219 : 

3 M. L. T. 300.] 

Jurisdiction. 

— S. 151— Jurisdiction—Power to deter* 


A* 


: mine. 


A Couit has jorisdiction to determine that it 
has no jurisdiction to deal with a matter brought 
before it. Even if an order has been passed it 
can be recalled if it transpires that it has been 
made without jurisdiction, {Mookerjee find 
i Beachcroff, JJ.) Rashmoni Dasi v. Canada 
I SUNDARI Dasi. 20 C. L. J. 213 : 26 I. C. 276 : 

' 19 0. W. K. 84. 

I “ 9* i‘^{-~“Jurisdictiou—Security for rnesttc 

• profits in ejectment suit—Court cannot order. 
Suits lor possession ot landed property usually 
include a prayer for mesne profits. Although the 
plaintiff has otten a reasonable fear that if he gets 
a decree he will tail to realise Ihe mesne profits 
(because the money would be spent up by tie 
party in possession who may not possess an^ 
oth-r properly), yet the Code has made no «• 
press provision for an order requiring the defen¬ 
dant to furnish security foV mesne profits \\ ^ 
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. f; COBS (V OF 1908), S. 161-Jurisdiction. 

suit for ejectmenh Where the Court makes an 
to that effect it constitutes a material 
»f 0 gQlarity sufficient to justify action under S, 115 
of lh 6 Code of Civil Procedure. (Dalai and Simp¬ 
son^ A. /, Cs) Bhagwan BaivHsii Singh ?*. 
SURBNDKA BikrAM Singh. 10 0. L. J, 209 : 

74 I. C. 336 ; 1924 Oudh 11. 


C. P. COOiC (V OF 1908). S. 151—Mistake. 

-S. 161 —Limits of—Limitation Act. 

S. \51 oftheC.P. C. does not authorise the 
Court to exercise its inherent powers so as to 
break the provisions of the Lim. Act. (Chevis and 
Lc RossignoL JJ-) Bissa Mal 7'. Kesar Singh. 

1 Lah. 363 t 58 I.C 789 : 2 Lah. L. J. 2^9. 

- 5 . 151— of—Limitation Act, S, 3 


S. 161— Jurisdiction—Appeal in non^ 

aipcalable cases* 

Under S l51 of the Code, the Court has no in¬ 
herent power to allow the appeal against the order 
of remand where no right of appeal is given by 
the Code. That section can never be invoked in 
any case unless a Court has jurisdiction to enter¬ 
tain the case, It cannot be invoked to give the 
Court jurisdiction, if it does not possess it other¬ 
wise, (Ashworth, J* C.) (Sheikh) Farzand Ali 

V. Bkadashi. 0. C. 10 : 

10 0. L. J. 36 : 73 I. C. 691 : 
9 0. & A.L.E. 332 :1923 Oudh 177. 


— Object. 

S, 151. C.P.C. docs not override S. 3. Lim, Act 
and a Court cannot ignore its provisions under the 
guise of acting in its inherent power, (Chtvis,J.) 
Lal Devi v. Amarnath. 57 I. C, 15 : 

2 U. P. L E. (Lah.) 128. 

_S. 151 —of inherent powerSet- 

tin^ aside decision of Superior Court. 

S. 151 does not include a power to set aside a 
deliberate decision of a Superior Court. [Ratti* 
gan and Chevis, JJ,) Mussammat HusAiNA v. 
Musammat Sahib Nur. 254 P. L. E. 1913 : 

20 I. C 3 : 159 P. W. E 1913, 


S Ul—Jurisdiciion—Powcr to alter 

order of predecessor in office. 

Apart from the power to correct clerical or 

arithmetical errors, or to review a judgment, a 
court has no inherent power to alter an order 
passed in Court. (Das and Foster, JJ.) Bishesh- 
WAR PARTAP NaRAIN SAHI V, ASARFI SlNGH. 

2 Pat. L R. 155 ; 741. C. 110 : 1924 P. 136. 

-—S. Jurisdiction—Recalling an or¬ 
der passed by the predecessor 's beyond 

jurisdiction and invalid. 

If an order of a Sub-Judge in execution is er¬ 
roneous the proper course for the party aggriev¬ 
ed is to apply to the High Court under S. 115, 
Civil Procedure Code. It is well settled that the 
Court has inherent power to recall an order which 
has not been perfected but no power whatever to 
recall one which has been perfected. Therefore 
a successor has no power to recall the perfect^ 
order of his predecessor. 12 Ch. D. 88 and 10 C, 
L. J. 396 foil (Coutts and Das,JJ.) Hiro 

Smo« .. KA*. SY.D AKM»« 


Letters of Administration. 

^ \bl—Letters of administration 


Re¬ 


vocation of. . ^ c. ttA 

It is open to a Dt. Judge acting under S, 114 

C. P. C. or under the inherent powers of the 

court to reconsider an order granting Letters of 
Administration. (Richards, C, /. and Piggott, 

/,) Parshramv. Nek Ram. . r t aa 

-> 37 All. 380 : 29 I, C. 133 : 13 A. L. J. 44. 

, 

Limits of. 

_B. IbX—Limits of—Other remedy avoil- 


itk 


^ble. 

The section applies only when there is no 

o^er exoress provision of law. (Mookerjee and 

ikwbould. JJ.) Madhu Sundan Patituvda v. 

RipH Mohan Sen Poddar. 30 I.C. 38: 

21 C. L. J. 614. 

_S. \bl—Limits of—Statuio^'y provisions. 

151 does not authorise the court to ove^ide 

press provisions of Limitation Act or ^n- 

[enancy Act (Chitty and -//•) 

Sew V. Amodacharan Sen. 9 i. c. 


_S. 161— Limits of—Statutory bar, 

The inherent power of court under S. 151, C. 

P. C. cannot be invoked against a direct statutory 

bar. (Kanhaiya Lal atid:Danieh, AJ.Cs.) Maha- 

DEV Kunwar V. Bahu Kani. 

50 I.C. 180 : 6 0. L. J. 56. 

-S. 151— Limits of—Principles regulating 

exercise of inherent power. 

In exercising the inherent powers, the decision 
of the court should be based on general legal 
principles subject to any special provisions con¬ 
tained in the Code, meeting the necessities of the 
case in question. (Pratt, J C.) Ma On Me v. Ma 
PYA G ri. 66 I, C. 255 : (1919) 8 IT. B. E. 198. 

Mistake. 

-^S. Ibl—Mistake^Rectification of. 

The Court has inherent power to correct its 
own order based on a mistaken basis. (Mookerjee, 
J ) Kalyan Singh v. Ramgolam Singh. 

56 I. C. 4 : 31 C. L. J. 48. 


-S. Mistake—Rectification of. 

Every court has an inherent power to take steps 
for the preservation and accuracy of its records 
and to amend them when it is found that what has 
been recorded does not accurately represent what 
has been directed by the court. (Mookerjee and 
Beachcfoft, JJ.) Baulchandra Sen v. Sirish- 
chandra Sen. 19 I. C. 916 : 19 0. L. J. 261. 


S. ibl—Mistake—Reelificalion —Rights 


of third parties. 

The Court has got inherent power to correct its 
own mistakes arising from accidental omission, 
slip, etc , but all persons not parties to the action 
but who have acquired interests on the 
existing record acting in good faith and 
being purchasers for valuable consideration 
without notice of the existence of matters made 
clear by .the amendment, are not prejudiced there¬ 
by without a hearing by the Court determining 
that they have no equities as entitled them to be 
exonerated from the effect of the amendment. 
(Mookerjee and Carnduff, JJ,) Langat Singh v. 


Janki Koer. 

39 Cal 265 


121. C. 151 : 14 C. I-J. 4$), 
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C. P, CODE (V OF 1908), S. 161—Mistake. 

-S. 151— Mistake —Recti ficaiion—Wrong 

assumption of facts, 

A Court ougnt to correct its order based on 
wrong assumpdon of lacts. (Mookerjee and Cas- 
petirte, JJ.) Bhubaneswari Koer v. Ajor*HYA 
Singh. 11 I. C. 102 : 15 C. L. J. 339. 

-Ss. 151 and 152— Mistake — Correction of. 

A Judge commitiing by oversight or other¬ 
wise a mistake injurious to either paity should 
correct the same and amend the decree under the 
power given tor the purpc se by the above sec¬ 
tions. {Jf^hnstcne^ C. J.) Jhanda Mal v Sir¬ 
dar Begam. 37 I. C. 378 : 169 P. W. R 1916. 

-S. 161— Mistake — Clerical error in an 

award. 

A mere clerical error in an award can be set 
right under S. )51, C. P. C. {Johnstone, J.) Tha- 
KARDAs V. Ram Das. 13 P. W. R 1914 : 

23 I,C. 950 : 114 P L. R. 1914. 


^ C. P. CODE (V OF 1908)/ S. 151—Reconstruction 
Records, t 

Atyar, JJ ) Raja of Kalahasti v. Maharajah of^^. 
Venkatagiri. 38 Mad. 387: 14 M. L. X. 320: 

21 1. G 389 : 25 M L. J. 198 

- S 151— Mistake — Ignorance of fact. 

The Court has inherent power, in fact it is its 
duty, rectify mistakes in judicial orders arising^ 
trom the ignorance of the court or of its subor-*’ 
dinate officers. /. C.) Maroti Son¬ 

ar V. Chintaman Sonar. 69 I. C. 112 1924 N. 68. 

- Ss. island Mistake—Clerical erro, 

— Decree—Duly of Court to lectify. 

! The Court which decided an appeal wrote a* 
j iudgment allowii g it but in the decrelal portiop 
j concluded by remarking that the appeal failedr 
and was dismissed. Held th^t it was incumbent 
up'Jn the court to recufy the mistake at any time 
that it was brought to its notice. 7 A. 875, R. 
(Dalai, A, J, C.) Mr. Makesha v. Rameshar. 

10 0. L J. 24: 71 I. C. 563 : 1923 oudh 173. 


-S. 151— Misfakc—Correction of. \ 

Where the order of a court fads to give effect | 
to its intention it is the duty of the party to have \ 
it corrected. The court has power to do so. (Wal¬ 
lis, CJ., Abdur Rahim and Srinivasa Iyengar,JJ.) 
BALIDE KAMAYYA 19. Pragada Papayya. 

40 Mad. 259 : 21 M. I. T. 82 : (1917) M.W.N. 217 : 

266: 5 L. W. 558: 37 1. C. 414 : 

32 M. L. J. 477 iF. B.) 

-S. 161— Mistake of—Compromise decree 

—Setting aside—Remedy of party. 

■ Where an application to set aside the decree pass- I 
ed in pursuance of compromise by a lady whose ! 
signature was obtained by mistake or traud of 
an agent, the remedy is by way of review 
pett’on. (Oldfield and Venkatasubba Rao, JJ.) 
Alamelu Ammal V. Rama Iyer. 43 M.L.J, 290 : 

70 I. C. 425: 16 L. W. 440: 
(1922) M. W. N. 495: 31 M. L. X. 132: 1922 M. 4^6. 

--—S. 151—Company — Representation — De¬ 
fect in—Effect of decree or order. 

Where a corporation or company is made a 
party to a proceeding but is not represented by a 
person having legal authority to do so and an 
order is passed adversely to ii, it is competf*nt to 
the proper officer to apply for vacating that order 
after hearing the person through whom the 
corporation or company can legally act. In such 
a case it cannot be said that the corporation or 
company is not a party simply because a wrong 
person represents it. It is open to a court to act 
under S. 151, C. P. C., and set aside the order 
passed under the above circumstances and it is 
uot necessary to proceed by way of separate 
suit. But a stranger to the litigation cannot in¬ 
tervene after the suit or proceedings are disposed 
of and claim the protection of S, 151 or appeal to 
the inherent powers of the court to do jusnee. 

{Kumaraswami Sastri, J.) Perumal Moopan v. 
Venkatachakiar. 42 M, L. J. 5tt3: 15 L. W. 686: 
(1922) M. W N. 268: 31 M. L. T. 35 (H. C.) : 

681 C. 910 : 1922 Mad. 193. 

'—.S, 151— Mistake—Grounds for setting 

aside. 

An act of Court maybe set aside if induced 
the iplstake of parties. {^Benson and Sundara 


- Ss. 151 and 144— Mistake — Povoer to rec¬ 
tify. 

A court can correct a result which amounts to 
an abuse of the process of court and put the par¬ 
ties in the position in which they would have 
been, it the court had not erroneously passed an 
order which had to be corrected Jn appeal. 
(MuLlick and Jwala Prasad, JJ.) Sukhdeo Das v. 
Rito Singh, 1 Pat L. W. 551: 39 1. C. 763 : 

2 Pat. L.J, 361. 

Pauper Appeal. 

-S. 161 and 0. 44, R 1— Pauper appeal — 

—Appeal to be continued in forma pauperis— 
Dtscreiton. 

Assuming the Court has jurisdiction to allow an 
appellant to continue an appeal in forma pauperis 
it can be exercised only if on a perusal of the 
judgment and decree appealed from and the 
appeal rhemo'-andum the Couit is of opinion that 
that decree is contrary to law. {Sadasiva Iyer and 
Butn, JJ.) SOLAIAPPA Chetty V. LakshmanaN 
ChETTY. 38 M L.J.146 : 

(1920) M. W. N. 277: 54 I. C 761: 10 L. W. 659. 


Receiver. 


« » A V 


S. 151, 0. 40, Rr. 1 to 4, and 0 43, B. 1 
(a)— Receiver—Power to dtscharge- Prayer to put 
in possession of properties—Inherent power of 
court. 

TneC, F. Code does not specifically provide for 
the discharge or removal 1 1 a Receiver, or fon 
appeals against orders of discharge or removal o 
Receivers. The power to discharge and.remo\ 
or to give directions to a Receiver are inherent in 
the Court which appointed the Receiver and the 
Appellate Court has got all the powers cf the Ori¬ 
ginal ^owvl The prayer in a petition to dischar¬ 
ge the R^-ceiver and put the parties in possession 
IS a prayer for appointment of the petitioners at 
Receivers. (Sarfas/ta Iyer, J.) Subramanya Iyei 
V. Muxau Lakshmiammal. 17 i, c.' 683 

(19121 M. W. 

Reconstruction of Records. 






S. 151—Reconstruction of recordst^ii 

3 


cedure. 

Where owing to accident or other 

records of a Court of justice have 
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the Court lias an inherent power to re- 
ruct its reCurds, An appellate Court has the 
jSjfti^V'wer to reconstruct the records cf the 
Court from which an appeal lies to it. In recon- 
'atl^cting the record the c-^urt may have to go very 
to re.ieaxiog but the Couit wilt al vays apply 
itsimind to ascertain not what the rights of the 
-parties were, but what <he destroyed record of the 
was and on that record, when reconstructed 
If will have to act on the ordinary principles on 
^ich it would have acted if the original record 
been before it. Afi&davits, counter affidavits, 
(he hearing of vv’tnesses and admission ol copies 
all methods by which the Court may reco^- 
j:uct the record and an appellate Court may also 
sfindthe case back to the lower Court f( r a finding 
"Tia to the state ot record. 1 he best evidence of 
what took place in the Trial Court would be toun- 
ded in the judgment of ihat Court if it is avail¬ 
able. 7 W.R. 18 Ref [Schwabe, CJ , Oldftelci and 
Ramesaniy JJ) Makakkarutti v. Veerankutty. 

32 M. L X. (H.C.i 362: 18 L. W. 21 ; 

(1923) M.W.N. 471 : 73 l.G. lO’^O : 46 Mad. 6*19 : 

44 M. L J. 673: 1923 Mad. 647 (F. B) 


-S 161 —Reconstruction of records —Loss 

cf, original. 

. A Court has inherent power tO construct 
^rtcbrds which bad disappeared from its custody. 
asiva Iyer and Napier^ JJ.) Venkatamma v. 
.NIKKAM NAYANI VARU. 28 I. C. 244 : 

16 M. L. T. 399. 



S. 161 —Reconstruction of records. 


«« 


Where a judgment has been lost, the proper 
course for the judge is to write it from memory 
and from materials before him and place iron 
record. 8 C L. J. 521 : 11 C.L.J. 243, Ref. (Sada- 
Siva lyer^ J ) Kamakshiamma Kmpeuor. 

, 14 M, L. T. 317 : 

38 Mad. 498: (1913) M.W.N 862 : 
21 I. C. 467: 14 Cr. L. J. 595 : 25 M L. J. 445. 




S, 161 —Reconstruction of records. 


If any credible witness who read the judg- 
ent or the part of the judgment which contained 
:he decision can depose to what he read a dec-ee 
can be drawn up. There is nothing in the C. P. 
Code, to prevent tliat. K^ac Coll, A. /. C.) Manug 
Chit v. Maung Tha Ku, 4. TJ B. K. 135 : 

1923 K. 113, 

Bef erence. 

Ss. 151 and 152 — Reference to Chief 
'^purt—No appeal lies. 

Nj Fefeience to the Chief Court can be made 
ider Ss. 151 and 152 as there can neither be a 
nd appeal nor first appeal at all. (Shaddal 
Rossignol,JJd LabhU Ram v. Amir 
AND. 73 P.L.E. 1916 : 35 I. C 633 : 

r 105 P. W. E. 1916. 

^ Befund. 

^ ^YI61 —of money— Realization 

oess in execu ion, 

en a decree entitles two persons to i e-over 
at sums from each other, the person entitl 
be greate^ aum has a rig it to take out exe- 
r the bstlaBce aiter deducting the smaller 
«i; R 19. If he fails to make this 
tti^eiQoutt oan under S. 151 order toe 



C. P. CODE (V OF 1908), S. 161—Befund. 

refund of the sum taken in excess. IChatterjee 
and Patifoii, JJ.) Ananda Mohan ri. AtuL 
Chandra. 66 I. C. 753 : 24 C- W. N. 465. 

-S. 151 —Refund of money—Wrongly 

paid out — Depos't —Payiw^nt made wrongly 
wiihotii notice—Powers of Couyf. 

Money deposited a peison on the faith of a 
cond tional order directing enquiry as to who 
was entitled thereto, does not cease to be the pro¬ 
perty cf the depositor. If the money is paid rut 
to a person not entitled wi’hout notice to the do- 
positf r, the court has full authority to compel 
that person to bring back such money into court 
to be paid to the other party entitled. The Court 
has inhe»*ent power to guard against an abuse of 
its process and to ensure that its orders do not 
operate to the prejud'ce of persons who had no 
notice of its proceedings. {Mookerjee and Roe, JJ.) 
Harinath V. Hari DAt5 Acharja. 43 CaL 269: 
20 G. W N. 188: 291. 0, 580: 23 C. L. J. 163, 

-S. 151 —Refund of money—Payment out 

of Court—Power to order refund. 

The Court has inherent power to recall money 
paid out of Court in a land acquisition case, 
[Mookerjee and Beachcroft, JJ,) Jogesh ChaNdRA 
Rai V. Yakub all 21 I. C. Ill: 17 C. W. N. 1057- 

-S Ibl—Refund of money—Auction sale 

set asicU, 

The Court can under the section direct the de¬ 
cree-holder to refund the money paid to him 
through the Court by the auction purchaser on 
the auction sale bemgset aside. (Bathgan, J,) 
Babu Lal z'.Sukh Dko Singh. 105 P.W.R. 1913: 

19 I C. 439: 172 P. L- R. 1913. 

-S. lb\—Refund of money—Deposit as 


sec u *'i iy. 

Per spencer, /.—The new C. P. Code contains 
no provision for the relund of amounts deposited 
as security, Courts can deal with them under S, 
151, (Abdur Rahim and Spencer^ JJ,) SaminaTHA 
PATHAX V. SORANATHA AMMAL. 22 M. L. J. 190; 

10 M.L.T.426. 12 I. C. 692 : (1911/ 2 M.W.N. 432. 


S. 151 —Refund of court-fee—Inherent 


power 

Tne appellants in an appeal applied for the 
grant ot a certiocate for renewal or refund of the 
value of starnps worih Rs. 1,627-8-0 used on a 
memoiandum of appeal which was returned to 
the appellants by the order of the High Court 
dated 22nd November 1922, because the memo¬ 
randum of appeal was not propeily stamped. An 
app'ication "»as made lo the Collector of Patna 
for renewal or refund of the stamps used on the 
memorandum of appeal, but he refused the appli¬ 
cation Dv his order of the 6th of December 1922, 
The appellant then moved the Commissioner 
who by his order of the llth January 1923 direct¬ 
ed the petitioners to obtain a necessary cerlifica'e 
for renewal from the taxing Officer of the High 
Court. Held that even in the absence of any rule 
the High Court has irherei.t power under S 161 
of the Code of Civil Procedure lo grant the tier- 
lificatie 3sked for. {Jwala Prasad and Adami^ JJ.) 
BHUANESHWARI RkASAD V. Kishen DAYAt Bha- 

gat. 4 Par. L. T. 604; 70 I.C. 405 (1: 1988 600. 





C. P. CODE I? OF 1908), S. 151—Refund. 

-S. Xbl—Refund, 

Deposit in Court was withdrawn by person 
having no right or title. Order for refund 
was requested and it was held that exev:uting 
Court could decide the matter. (Miller and 
Jwala Frasadf 77.) Gopal Rai v. Rambhanjan 
Rai, 1 P. 336 : 65 1- C. 307 ; 

(1922) Pat 53 : 3 P. L. T. 754 : 1922 P. 166. 

— —. ■ —S. 161— Refund of money—Execution 
sale—Sett ng aside—Purchase money withdrawn 
by purchaser—Sale subsequently confirmed — Re¬ 
fund by purchaser — Liability, 

Where a Court sale after having been set 
aside before is subsequently confirmed, the auc¬ 
tion* purchaser is bound to refund the purchase 
money withdrawn by him from court when the 
sale was originally set aside. In a summary pro¬ 
ceedings for refund of money, the court should 
not enter,into an adjudication between an auction- 
purchaser and a person alleged to be the real 
auction-purchaser. [Mtillick and Thornhill, 77.) 
Dalip Narain Singh v, Baijnath Goenka. 

5 Pat. L. W. 132: 46 I. C. 275: (1918) Pat. 281. 

-S. 151— Refund — Court-fees—Payment of, 

by mistake. 

Section 151 of the Civil Procedure Code em¬ 
powers the Courts to order refund of Court-fees 
which was paid by mistake. (Miller^ C. 7. and Ali 
Imam, J.) Chandra Hari Singh v. Tipan Pro- 
sad Singh. 3 P. I. J. 452: 46 I. C. 271 : 

(1918) Pat. 273. 


Remands 

-S. Xb\-~Remand. 

See also 0. 41, Rr. 23, 25. 

-S. 161— Remand—Case not properly 

understood — Appeal, Second. 

Where both the Primary and the First Appel¬ 
late Court gave a decision in a case without un¬ 
derstanding it, it is not a proper decision on the 
merits and the High Court should, in second ap¬ 
peal, act under S. 151 of the Code and remit the 
case for retrial. (Lindsay and Stuart, 77.) 
Ranchhor Das v. Har Kishen Das. 

19 A. L J. 553: 63 1. C, 501: 3 U. P. L. R. (A.) 87. 

-S. 161— Remand — Adjournment, refu¬ 
sal to grant — Appeal. 

An order refusing an adjournment is appeal- 
ble, and the Appellate Court has power to set 
aside the decree and order a retrial if the ad¬ 
journment had been wrongly refused. (Macleod, 
C. /. and Shah, 7.) Jetha Lal v. Varajlal. 

63 I. C. 478: 23 Bom. L. R. 769. 

-S. 161— Remand — Pou?crs of Court under 

Code. 

The appellate Court has no jurisdiction to re¬ 
mand the case to a trial court under O, 41 R. 23, 
C. P. C. [Greaves and Ghose, 77.) Radhakrishna 
Saha Kamai.akamini. 36 C. L. J. 346 : 

70 I. G. 647:1922 Cal. 466. 

—— S X6X—Remand — Retrial—Power of Ap¬ 
pellate Court to order—Power when to be exer¬ 
cised. 

An appellate Court has the power to orders re¬ 
trial and this power is to be adopted in excep¬ 


C. P. CODE (V OF 1908). S. 161—Remand. 

tional circumstances where the Code does not 
provide adequate procedure, (Buckland, 7.)* 

RADHA CaNTA V. PR4KASH CHANDRA. 

64 I. C. 699. 


S, 181 and 0. 41. R. Remand. 


An appellate court has inherent power to re¬ 
mand in cases not coming within O. 41, R. 23 C - 
P, C. (Mookerjee and Catndtiff, 77.) Missr 
Sahu V . Vishnu Nath Sahu. 62 I. C. 986 

29 C. L. J. 419. 


Ss. 151 and 107, 0. 41, R. 2Z^Remand. 


O. 41 R. 23, C. P. C., cannot be regarded as a 
limitation on the power of remand recognis<*d in 
S. 107 in the sense that the power of remand caL 
be exercised only in the contingency mentioned 
in O. 41, R. 23, C.P.f^. Nothing in S. 107 restricts 
in any manner the application of the princioles 
of inherent power recognised by S, 151. 12 C. 

L. J. 368, 15 C. L. J. 258; 43 C. 938: 43 C. 148, 
foil; 41 C 108 Disl. (Sanderson, C.J., Woodrojfe^ 
Mookerjee, Chiity and Teunon, 77.) Abdul 
Karim ain Ahmed v. Allahabad Bank. Ltd. 

44 Cal. 929: 2l C. W. N. 877: 41 I. C. 698 : 

26 C. L. J. 49 (F, B.) 


S.. 151— Remand. 


An appellate court has no inherent power to 
order remand of a case. It can do so only under 
the provisions of O. 41, Rr. 23 and 25, (Chiity 
and Chatterfee, JJ.) Promodini CHowDHURANr 
V. Banga Chandra Datta. 9 I. C. 306 

[Overruled in 44 Gab 929: 21 C. W. N. 877: 

411. C. 598 : 26 C. L, J. 49 tF. B.)] 


S. 161— Remand, 



An appellate court has power to make an order 
of remand under section 151 of the C.P.C. when 
O. 41, R. 23 of the code does not apply. (Mar- 
tineauyj) Mahmud Shah v, Jalal Hussain 
Shah. 73 I. C. 916, 

—"S. 151 and 0. 41, R. 23— Remand — Whe¬ 
ther further evidence ran be taken — Procedure, 
Where the Chief Court remanded a case to thi 
Lower Court on the merits after assessment of 
damages and the Judge ordered further evidence 
to be taken but his successor cancelled the order 
professing to act under S. 151 and proceeded to' 
dispose of the suit on the merits. Held, that eveq^^ 
if the order all'^wing production of further e\Ji 
dance was wrong it was too late to go back upq 
it and that the Lower Court acted illegally ? 
reviewing it. Held, also that a Court wbi^h ^hai 
not itself taken any of the evidence in the case 
should not decide without hearing full argument, 

91 P. R. 1904:3 P, R. 1905, rel. on. (John¬ 
stone, C.J, and Le Rossignol, J.) Krishna Mills 
Ltd. V. SuNDAR Singh. 89 I. C. 661:14 P. B 1^917. 

--S. 161 and 0. 41, Hr. 25 and 2zl-Re‘!.^ 

mand. • J ® 

An appellate court can remand cases not' only^^ 
specified in O 41, Rr, 23 and 25 but in the exer¬ 
cise of its power under S. ISl, where it thin 
necessary for the ends of justice, {Sultan Ah 
7.) Brijmohan Pathak V. DeoBHANJAN pa 
thak. 68 I. 0, 664: 5 P. X. Ji tM 
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■ " . .” S. 161'— the issues fully 

tried and decided by trial Couri-^Appellate 
Cau^ri coming to a different conclusion on one 
issue^Remand —Impropriety of, 

l^emand by the appellate Court coming to a 
different conclusion on one issue though all the 
issues were tully tried and decided by trial Court 
ia^ not proper. (Devadoss, /.) Pericherla 

SURVANARAYANA RaJU V, GaNAPATHY RAJU. 

30 M. L. T. 314 : 16 L. W. 593 ; 
70 I. G. 665: 1923 Mad. 113. 


S. 161 and 0. 41, B. 24— Remand 


Powers of. 

Where express powers are also given Courts 
should be very cautious in resorting to their in¬ 
herent powers. An Appellate Court has inherent 
power to remand in cases not coming within 
O. 41, R, 23, C. P, C. 36 M. 492 ; 44 C. 929, Foil 
(Se&hagtri Atyar and Odgers, JJ ) Athappa 
Chktty V. Bamanathan Chetty. 

37 M. L J. 536 : 10 I. W. 359 : 53 1. C. 417. 


S. 151, 0. 41, Er. 23 and 2b—Remand. 


A single judge of the High Court has inherent 
power to make an order of remand ; it is un¬ 
appealable under the Letters Patent but can be 
questioned in appeal from tne judgment after 
remand. Where the order ol remand ts held in¬ 
valid the subsequent judgment after remand will 
also be invalid. [Jwala Prasad, ].) Ram Asu 
Pari v. Munshx Lal. 58 1. C. 538 


S. 151— Remand. 


A case falling outside 0.41, R. 23, C. P. C. 
can be remanded by the Appellate Court in the 
exercise of its power under S. 15l, C. P, Code. 
(Mullick and Sultan Ahmed, JJ.) Aziz Fatma v. 
Shah Khairat Ahmad. 2 ff, P. L. B. (Pat.) 48 ; 

58 I. C. 444 : 1920 Pat. 222. 



-S. 161 and 0. 41, E. 2Z— Remand — In¬ 
herent power—Grounds for exercise oj. 

Oroer under S. 151 must show that it is neces¬ 
sary for 7he ends of justice or to prevent a juse ot 
the process of the Court. An Appellate Court has 
inherent power to remand a case but tne power 
can only be exercised tor the ends of jusiico. The 
mere fact that there has not been a proper trial ol 
the case, apart from other circumstances in the 
case, dues not justiiy a remand. If the trial has 
not been proper owing iq some neglect on the part 
of the OJurt the Appellate Court has power to re- 
:maiid the case, but the Appellate Court has no 
■such «i)ower where the neglect or default ts on tbe 
part of a party. (Oa$, J.) Rai BishUN Dutt v. 
Kamji Prosad. 56 1. C. 834 : 

^ 2 U. F. L. B. (Pat.) 136. 

A ■ 

-- S. 161— Remand— Inherent power. 

'^An appellate court has an inherent power to 
remand a case even though not falling under 
0^41, Rr* 23 and 25. But the power is ^ne that 
m^t be cautiously exercised and there is no 
from an order of remand in such a case. 
{R<\and Jwala Prasad^ JJd Kaghunandan 
V. Jadunandan Singh. 

3 Pat. L. J. 263 : 43 I. C. 959 : 

4 Fat. L. W. 450. 

VOL. 1—104 
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Bestitution. 

Bi. 151 and 144— Restitution. 


E>ecution Court has inherent powers to make 
restitution orders in cases that may not fall under 
S. 144, C. P. C. It has powers to direct reiund of 
money paid out of court. {Mookerjee and Panton^ 
JJ.) Bai Charan t'. Debi Prasad. 

35 C. L, J. 63 : 96 C, W. N. 408 : 

64 1. C. 864 : 1922 Cal. 28, 


S. 161 —Restitution — High Court 


Power of. 

An Appellate Court can direct refund where a 
Subordinate Court mistakenly orders payment to 
a decree-bolde;, when that order is set aside. 
'Mookerjee and Newbould. JJ.) Gopalchandra 
Bose v. Hari Mohan Dutta. 

21 C. L. J. 624 : 30 L C. 49. 

S. 151— Restitution—Court sale — Appli¬ 


cation to set aside dismissed by first court—Sums 
deposited by auction-purchaser withdrawn by 
decree-holder and judgment-debtor — Appeal — 
Duly and inhertnt powers of the Appellate court. 

Where an appl cation to set aside a court sale 
was dismissed by the first court and the decree- 
holder and judgmrnt-debtor withdrew from court 
the sums deposited by the auction-purchaser and 
on appeal the appellate court set aside the sale 
but d d not t ass any orders legarHing the sums 
withdrawn. was the duty of ihe Appel¬ 

late Court in the exercise ot its inherent powers 
to make an order directing the restiiuiion of the 
sums withdrawn, as otherwise grave injustice 
might be done to the auction-purchaser. (Mooker¬ 
jee and Beachcroft, JJ.) Nepal Chandra 
Chakravarti V. Ramendka Nath lhakrvarti. 

24 I C. 384. 


Ss. 151 and —Restitution—Execution 


sale set aside on ground of fraud between decree 
holder and au lion-purchaser- Application by 
judgment-debtor for mesne profits from auction- 
purchaser if maintainable—Compensation to be 
awarded. 

Where an execution sale is set aside at the 
instance of the judgment-debtor on the ground of 
l aud between the decree-holder and the auction- 
purchaser, the Court may under S. 151 of the 
C. P. C.on an application by the judgment-debtor 
to that effect, direct payment by the auction- 
purchaser ot compensation instead of mesne pro¬ 
fits, to Ibe judgment*debtor for the loss suffered 
by him. Obiter —The case does not fall within 
the terms of S. 144 of C. P. C. as what is set 
aside is the sale itself,which is not a decree but* a 
mere transfer of property. (Imam and Chapman, 
JJ.) Amirannessa Chowdharani V. Karimannes- 
SA Chowlhlrani. 18 C.W. N. 1299 : 22 1. u 839, 


-Ss. 151 and 144 — Restitution—Execution 

sale—Setting aside sale—Mesne profits. 

Tbe power of a court to grant restitution is not 
confined to S. 144 of the Code because it has, 
apart from that section, inherent power to order 
restitution so that on a sale being set aside, the 
judgment-debtor is entitled to be placed iir the 
same position as he was in, before the adverse 
order was passed and mesne profits will be award-' 
ed to him for the period that the decree-holder 
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was in possession. A court will not permit in¬ 
justice to be done owing to an erroneous order 
made by it and upon removal of such order will 
restore the parties lo the status quo ante. H C. 
484 ; 21 C. 989 : 28 A. 665 : 29 A. 143 : 31 A. 551 
P. C. relied on. [Mookerjce aadCarnduff, 77.) 
Beni Madho Singh v. Pran Singh. 

14 I. C. 456 : 15 C. L. J. 187. 

-S, 161— Restitution —C. P. Code^ S. 144. 

Under S 151, Court can apply the principle of 
S. 144 to cases to which it would rot ordinarily 
apply and can order restitution as may be neces¬ 
sary. (Leslie Jones and Broadway, 77.) Allah 
Din V. Chiragh Din. 63 I. C. 43, 

-Ss. 161 and 144— Restitution — Inherent 

power* 

A court has an inherent power to make restitu¬ 
tion and a party entitled to it should not be re¬ 
ferred to a regular suit, though a case may not 
strictly fall within the purview of S. 144. A court 
can order restitution to the decree-holder for loss 
caused by reason of its erroneous orders. 15 C. 
L. J. 187, Ref (Scott Smith, 7.) Jagannath v. 
Fatteh Chand. 61 P. K 1917 : 

41 I. C. 910 : 98 P, W. R. 1917. 

-S. 151— Restitution—Execution sale — 

Where in an exxution sale, the proceeds have 
been distributed among several decree-holders 
rateably and the execution sale set aside in a 
claim suit, si ranger purchaser has no right to re¬ 
fund of the purchase mcney. (Ayling, C. 7. and 
Vcnkatasubba Rao, 7.) Rajarao v. Ananthana- 
RAYANAN Chetty 42 M. L. J. 308 : 67 I. C. 369 : 

15 L. W. 303 : (1922) M- W. N, 255 : 

1922 H. 228. 

Ss. 151 and 141— Restitution — Power of 
court to order—Inherent power —Scope of. 

The inherent power of a court to grant a res¬ 
titution will be exercised in the ends of justice, 
that is to say, where this is the only legal method 
by which the applicant can obtain his dues 
(Ayhng and Venkatasubba Rao, 77.) Varada 
Ramaswami V. Umma Venkataratnam. 

42 M, L, J. 473 : 30 3». L, T. 178 : 

(1922/ M. W. N. 184 : 67 I. C. 546 : 

15 L. W. 421 :1922 Mad. 99. 

S. 151— Restitution, 

S. 151 cannot enlarge the scope of S. 144 and 
cannot conveit an applicatxon for relief which 
has nothing to do with restitution into an appJica 
tion for restitution. iSadasiva Aiyar and Moore, 
77,) Gopisetti Narayanaswami v. Kunaparaju 
Chinna Venkatkaju. 34 I. C. 774 : 

4 L. W. 400. 

--Ss. 161 and 144— Restitution—Inherent 

power—Delivery of possession under mistake. 

Where a judgment-debtor is dispossessed under 
an erroneous order of Court and that order is set 
aside in a proceeding to which the court auction- 
purchaser is a party it is the duty of the Court to 
order restoration of possession to the judgment- 
debtor. 41 M.467 Rel. (Kotval, A. 7. C.) Shri 
KISAN V. Sundarbai. 18 N. L R. 24 * 

64 I. S. 732 ; 1922 Nag, 

♦ # 


Ss. 15X and 47 — Restitution — Appeal, 


The question whether an auction-purchaser is 
not entitled to a refund of the purchase money 
dose not come within S. 47. A court can, in the 
exercise of its inherent powers under S. 151 order 
an auction-purchaser to refund the purchase 
money withdrawn by him on the setting aside of 
the sale if the sale is subsequently confirmed on 
appeal and thus restore the money to the party 
who is entitled to it. Such an order is not a 
decree nor does it amount to an adjudication be¬ 
tween the parties of their rij^ts. No appeal lies 
against such an order. The auction-purchaser 

cannot be said to be a representative of any r 
the parties so as to b^'ing the order within th^ 
scope of S. 47, C. P. C. Such an order can L 
executed as a money decree. (Mullick and Jwak 
Prasad, 77.) Sukhdeo D>s v. Rito Singh. 

1 Pat. L. W. 551 : 39 I. C. 763 

2 Pat. L. J, 361 


Ss. 151 and \^^“Reslitution--Applicatioi 


for compensation by judgment-debtors jot pent 
during which they were kept out of possession— 
Nature of. 

Per Chapman^ 7,—An application by the judg¬ 
ment-debtors for compensation during the period 
they were kept out of possession of their property 
under an execution sale which they subacquent^ 
got set aside does not fall within S. 144 but woi 
be covered by S. 151. C. P. C. Per Roe, 7.—Th 
application does not fall within S. 144, C. P. C 
as that section only applies to cases in which a 
decree is varied or set aside. (Chapman and 
Roe, 77.) Jagdip Narain Singh v Holloway. 

2 Pat. L. J. 206 : 3 Pat. L. W. 423 : 

39 I. C. 653 : (1919) Pat. 282 


.> 

V* 




Ss. 161 and 144 —Restitution —Inherent 


power of Court. 

Court has inherent power to order restitution 
in proper cases and where property sold in exe¬ 
cution of a decree is subsequently held in a suit for 
decliration as not liable to attachment,restitution 
can be rightly ordered to the successiuljclaimant. 
(Parlett, J.) Ma Nyrin Bya v, Nizamat All 

18 I. C. 144 : 6 Bur. L T. 233. (] 


Restoration. 


S. 151, 0, 9, Rt , 8 and 9 —Restoration of 

^ .J _ _ M t ^ ^ ^ '' 


suit—Dismissal of suit for default—Death of sole 
plff. before trial—Inherent power to restore— 
Lfgal representative--Addition of—Lim, Act 
Art, 176—C. P. Code, O. 22, R. 3, 

Where owing to the death of a sole plff. before 
the hearing of the suit there was no appearaoct 
for him on that date, it is not competent to the 
Court to dismiss the suit for default of appear¬ 
ance under O* 9, Rr. 8 and 9 of the C. P, Code. 
If, however, the Court dismisses the suit inadver¬ 
tently as for default, it has inherent power to Set 

as'de the dism’ssal. The legal representative/of 
the deceased plff. could apply to be made a party 
within six months of the death under Art. 176 of 
the Lim. Act, (Lord Shaw) Debi Bakhsh 
Singh v, Habib Shah. 36 aIL 331 : 

16 0. C. 194 : 40 I. A. 150 : 17 Q W. N. 829; 

llA. L. J. 626: 18 G. L. J. 9: 

16 Bom. Ii. B. 640 : 14 M. L. T. 88 : 
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0. p. GODS (V OP 1908)« S. 151—Restoration. 


C. P. CODE (V OP 1908). S. 161—Restoration. 




(19l3j M. W. N. 666 : 19 I. C. 626 : 

26 M L. J. 148 (P. C.) : 
[On appeal from 14 1. C 711.^ 
\_Sce also 14 1. C. 221.. 




8.161 — Restoration of‘ suit-- Minor — Dc- 


against^Not properly represented in suit 
Decree set aside and oase remanded. 

Under tbe C. P. Code, a minor may be sued in 
his name but the Court should appoint a proper 
guardian ad litem. The institution ot the suit 
aves limitation, but its further progress depends 
pon the appointment of a guardian ad Uiem, 
here in a suit by a minor to sec aside an ex parte 
^^crec agamsc him, the proceedings taken to ap- 
J^iat a guardian ad Utem have been declared in- 
the suit proceeds only when such proceed- 
mgs are properly initiated and completed. The 
Court whose duty ultimately is to appoint a 
kuardiaii can under S. 151 revive the suit. [Walsh 
and Sunder Lal^ //.) Baghwan Uayal v. PaRam 
SUKH Das. 39 All. 8 : 36 I. C. 366 : 

14 A. L. J. 818. 





■ 8 . 151— Restoraiion—Suit dismissed for 



want of letters of aaministration—Subsequent 
production of letters^ 

Tne Court below, instead of staying a suit for 
iroduction ot the letters of admiaistraiion. dis- 
issdd It giving liberty to the plrf. to apply to 
e tDc dismissal set aside on obtaining ietiers. 
bsequeuily ttie plaintiff obtained letters of 
Itdimmstration and succeeded in setting aside the 
dismissal oi tne suit which was then tried ana 
necreed. On an application in revision by de¬ 
fendant. Held that the lower Court should have 
•properly speairing stayed the further trial of the 
■suit pending the production of the letters of ad¬ 
ministration, that the order of the lower Court 
was really a means of suspending the suit and at 
the same time discharging it from the list of suits 
•OB hie. tnai the merits ot the case were entirely 
in favour of tne plainuff and therefore the Hign 
•Court would not mtertere in revision. [Maaeod^ 
‘C. J. ana Coyajee, J.) Khushal Singji v. Uman- 
■SINGJI. • 24 Bom. L. R. 738 : 70 I. C. 9l0 : 

1922 Bom. 210. 


■S, l^l^Restoration of suit dismissed for 


default* 

A Court has jurisdiction under its inherent 
pow*r under S. 161 ot the Code, to restore a suit 
dismissed for default, when it finds that it cannot 
be restored under O. 9, R. 9 of the Code. [New- 
^ould and Cumingf JJ.) Rameshwar Marwari 
Harmuk Marwari. 63 I. c. 440. 



8 , 161 —Restoration — Appeal—Act of 


\ * 



Court not to prejudice party. 

The Judge must try the causes set down for 
trial before him and his failure to decide a case 
after submission cannot be permitted to defeat 
thf substantial rights of a litigant Where the 
coprt disposed of an appeal on the assumption 
thit the matters could be fully investigated in a 
serrate suit but they were not so tried, the court 
has inherent power to restore and rehear the 
appeal. (Mookerjeey J.) Kalyan Singh v, Ram- 
GOI 4 AM Singh, 66 I. C. 4 : 31 C. L. J. 48. 


-S. Ibl—Restoration — Execution appli¬ 
cation—Dismissal for default. 

Under S. 151 C. P. Code, a court has inherent 
power to restore an application for execution 
which has been dismissed for delault, il the 
applicant satishes the court that such order is ne¬ 
cessary in the ends oi justice. Such an order is 
not appealable. Even viewed as an application 
for review of the order of dismissal for default, 
notice is not necessary for the opposite party. 
(Scott-Smith, /.) Abdul Karim v, Chaudhri 
Ram Singh. 

69 1. C. 606. 

-Sb. 161 and 115— Restoration—Dismissal 

without notice to parlies—Inherent power to res¬ 
tore appeal — Revision. 

Where a court dismisses an appeal of the hear¬ 
ing of which the appellant had no notice what¬ 
ever, the Court, though in ignorance of the true 
facts, must be held to have acted with material 
irregularity and in such a way as to induce a mis¬ 
carriage of justice. The High Court can intertere 
under bs. 116 and 151 and set aside the order of 
dismissal and direct the Lower Court to restore 
the appeal and rehear it, [Ayling and Krishnan, 
jJ,) Pamireddi Sambayya V. Nimmagadda 
Nagayya. 62 I. C, 540 : 9 L. W. 513. 

-S. 161— Restoration—Dismissal of execu¬ 
tion application for default. 

The executing court has inherent power to res¬ 
tore to hie an application lor execution dismissed 
for delault and thereupon the attachment revi¬ 
ves. 35 A. 331 ; 45 B 648 Ref. [Hallifax, A, /. 
C.) Shanker Raov. Manik Rao, 

68 I. G. 643 ; 1923 Nag, 18, 

-S. 151— Restoraiion—Execution applica¬ 
tion—Dismissed for default, 

A Court has inherent jurisdiction under S 151. 
C. F. Code, to restore to the hie, an application tor 
execution which has been dismissed for default 
if it ir necessary in the interests of justice and to 
prevent aPuse of process of Couit. [Hallifax, 
A. J, C.) Harlal V, Narayan. 18 N. L, K 162 : 

64 I. C. 420 : 1922 Nag. 267. 


-8. Ibl'—Restoration, 

Strong grounds would be required to justify an 
application under S. 151 for the restoration of an 
execution application, [Ashworth, J, C. and 
Simpson, A.J.C.) Nageshwar Prasad v. Jai 
Narain. 78 I. C. 73 : 1922 Oudh 201 (2). 


S. 151—Restoration of suit—Inherent 

power. 

Pending a pre-emption suit plaintiff lost his 
title to the property which qualihed him for pre¬ 
emption, by virtue of a decree passed against him 
in another suit and he filed an appeal against that 
decree. The Court trying the pre-emption suit 
thereupon dismissed it as not maintainable. The 
plaintiff won on appeal and within three years 
applied to the Court which decided the pre¬ 
emption suit tor its revival. Held the Court had 
inherent power under S. 151 of the C. P. Code to 
revive the suit, though the original order was 
improper. The proper course would bare been 
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C. P. CODE (V OF 1908), S. 151 —Restoration. 


to stay the suit. The application comes under 

Art. 181, Litn. Act. [Lindsay, /. C.) Rameshwar 

Dayal V. GuftU SAHI. 47 I. C. 137: 

6 0. L. J. 259. 


-S. 151 and 0. 9, E. ^—Restoration—-Dis¬ 


missal jor default. 

That there is an inherent power in the Court to 
set aside a dismissal lor default has been repeat¬ 
edly held. The p^wer may be exercised where 
the claim is a substantial claim and would be 
barred by limitation, if the suit was not restored. 
(Ross, /.) Ram Narain v. kamdhan Singh. 

72 1 . C. 668 : 4 Pat. L. T. 647. 


■S. 151 — Restoration—Dismissal for de¬ 


fault — Execution. 

A Court has no inherent power to restore an 
application dismissed lor deiault and the remedy 
of the aggrieved party is to apply afresh for 
execution. [Mullick ana Thornhill, JJJ RiXU 
KuER V. Alakhdeo Narain '^ingh. 

5 Pat. L. W, 2o8 : 4 Pat. L. J. 330 : 

47 1. C. Ia4 : (1918) Pat. 265. 


Revenue Courts. 


S. Ibl —Revenue Courts—Bengal Re 


venue Sales Act, S. 25 —Appeal—Restoration of. 

All final Courts, including Revenue Courts, have 
an inherent power to make such orders as may be 
necesiary lor the ends of justice. A Commis¬ 
sioner of a division possesses the power to restore 
an appeal under b, 25 of the Bengal Revenue 
Sales Act whicn he has decided ex parte. 33 C. 
1178 P.C, ref. s^Moore, M. B.) D. N. Ray t. 
Nalin Behari, 46 I. C, 621. 


S. 151—Revenue Courts — Settlement 


Court—Mtsiahe—Obvious errors on record. 

A settlement Officer has inherent power to 
correct obvious err'»rs or ; ccidental slips in the 
record. (30 Ch. O. 239, 7 A O. 19, a895) A, C. 
547 Con. (Mookerjee and Beachcroft, JJ,) Raj 
Mohan Guha v. Alam Gazi Patwari. 

16 C. L, J. 339 : 17 I. C. 279 : 

17 C. W. N. 625, 


Review. 


S Ibl —Review—Inherent power^ 


c. p. CODE (V OF 1908). S. 161—Scope of. 


S. 161— Review. 


Semble. —Every Court has an inherent power to 
review an erroneous decision. 14 M. I, A, 40 foil, 
15 Bom. 650, 19 Bom. 116, ref. (Mookerjee and 
Carndujfy JJ.) Ram Prasad v. Dadu Durzi. 


63 I. C. 39 : 30 C. L, J. 1. 


S. 161— Review—Re hearing of case. 


A review if forbidden b 5 'C. P. C. cannot be 
granted under S. 151- (Mookerjee and Walm's- 
ley, JJ.) Kenai Lal v. Jatindka Nath. Chandra, 
^ 26 C. L. J. 325 : 2> C. W. N. 446 

42 I. C. 711: 45 Cal. 619. 


% 

S. 161— Review—Sufficient cause. 


w 

On appeal by some of the defts without im¬ 
pleading their co-defendanis as respondents the 
appellate court set aside the decree of the lower 
court as against the appellants and made a new 
decree against a co-defendant who was not a res¬ 
pondent to the appeal. Held, that although no 
provision of the C. P. Code dealt with such a case 
yet the appellate court should restore the appeal 
aadre-hear it in the presence of the co defendant, 
after adding him as a party. (Chitty and iValms- 
JJ*) Durga Charan Bose v, Lakhi Narian 
BeRA. 47 I. C. 917. 


The fact that the Court had overlooked ah 
important plea is just and sufficient cause for 
gianliuga review. (Kensington and RattigsP) 
JJ.) SuNDAR Singh v. Nihila. 

26 P. L. R. 1911 : 91. C. 645 : 42 P. W. R. 19 !V 


S. 161—Review—Inherent power. 

I t _ 


The power oi a Court to review its order 
exists only if it is coniened by statute exc^t 
possibly in cases where the order is made with¬ 
out jurisdiction. 40 Cal. 552 ; 33 Mad 65 ; 2w 
Cal 419 rel. (Oldfield and Seshagiri Aiyar, JJ 
Anantharaju Chetty V. Appu Hegade. ‘ , 

63 I. C. 66 : 37 M. L. J. 16 


a 


S. 161— Review — Mistake — Fraud, 




'4 




» V 


Every Court has inherent power to review 
judgment by setitmg aside orders passed eit* 
under a mistake of the judge or obtained b 
fraud upon the Court. 19 B. 113 Foil,; 23 M 
J, 371 Dist. (Kumaraswamy Sasiry, t 
Paramasivam Pillai V, PERIYANAYAGATHAMMALv 

" 32 I. C. 627. 


S. 151— Review — Inherent powers 


Dismissal of suit for non payment oj Court-fee— 
No power lo restore. 

The Court has power to review its order reject¬ 
ing the petition under O. VII, R. 11. [KutwanJ:'' 
Sanay^ J.) Rameshwardharisingh V, bADHU 
Sarensingh. 2 P. 504 : 72 1. C. 629: 

4 Pat. L. T. 261 ; 1923 F. 3d4. 


S. 151— Review—Inherent power. 


• \ 


No Court has an inherent power to set aside 
oraer properly made by it unless the power is 
expressly given by statute. (Pratt. J. C.) In re 
Henry Hubert Sm^th. 32 I. C. 676 : 

9 S 4 . R. 132. 


S. 151 and 0, 20, R. 3 


Review 


S. 151 


Scope of. 

Scope of—Not to be used to 


r* 


1 


.»< 


—Interlocutory judgment—Right of successor to 

reconsider, 

A judge has power under S. I5l to review an 
interlocutory order made by his predecessor if 
that order is based on an erroneous assumption 
or hypothesis. 32 B. 432 ; 2 S. L. R. Civil, 59 , 
Foil. (Fawoeit, A. J. C.) Hemandas v Chella- 

13 1. C. 264 : 6 S. L K. 184. 




evade law. 

S. 151, C. P. C. is intended for exceptional 
cases for which there is no remedy excebt 
the Court’s inherent powers. It is not intend¬ 
ed to enable com ts to evade or ignore the Di¬ 
visions of law which govern procedure. Whhra 
after passing a decree, a court suo mltu 
set aside its own decree on the ground it ( had 
discovered some documentary evioence onj’the 
record, the procedure is illegal. (Daniels^ J \ 

Mahadeo r;. Kalloo. ^ 21 T . j 

L. B. 4 A. 866 : 73 I. C, 494; 1923 A. 603 (I)!. 



CIVIL DIGEST, 1911—1923. 
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% OODB (V OF 1908), 8. 161—Scope of. 


8i. 151, 152 and 168—Sco/fi of. 

The powers conferred by these sections are 
leaded to enable the comt by an indirect cut to 
eSect to tne real rights ol the panics and to 
: lievent a multiplicity or suits by curing breaches 
.O^teohaical rules. A court is not only eiuitieu 
t b\xt IS bound to brush aside a mere technicality 
Which stands in the way of justice and to amend 
^§Uch mistakes, slips or omissions as may appear 

'^ prevent justice in order to give effect to the 

and substantial rights of the parties. Ss. 151. 
152 and 153 are just as applicable to courts of 
instance as to courts ot appellate jurisdiction 
and t .e appellate court ought to take steps by 
^ way Of amendment wnich were clearly open to 
.The first or other lower court. (Piggott and Walshs 
Udhister Singh v. Causilla. 

34 I. C, 79 ; 38 All. 398. 

f. V . ■ 8 . 161—Sco/>e of—Jurisdiction over— 

Otdersot subord$nate court. 

M Per Beaman, J.—S. 151, C. P. C. . empowers 
courts to deal with their own decrees and orders 
.and does not give authority to superior courts by 
^^^ay of conferring jurisdiction over inleiior courts 
‘^.^pplemental tob. li5.C. P. C. (Beaman and 
^*^aion, Bhausing Ragho?^. ChagaNIRAM 

j'^ARCHAND. 42 Bom. 363 : 46 I. C. 682 : 

-J. * 


C. F. CODE iV OF 1906) 8 . 161—Scope of. 

Ss- 161 and 152 —Scope of. 


20 Born. L, B. 348. 


■•r 




S. 161 —Scope of. 

The inherent power of a court can be invoked 
only for the attainment of the ends of substaniial 
justice. (Mooktfjee and Beachcroft, JJJ Sasi- 

BHUSAN MOuKEKJEE V. RADHANATH BOSE. 

19 C. W. 836 : 26 1 . 0 . 267 : 20 C. 1*. J. 433. 


S.lbl—Scope of—Inherent power, 


The doctrine ol inherent power is applied only 
/whew the court finds it necessary for the ends of 
justice or to prevent an abuse of its process, to 
make an order for which no provision bas been 
made by tne legislature 3 C L. J. 29 ; 33 C. 927 
relied upon. (Mooftetjee andCarnUuff, JJ.) Gopal 
Chandra Mukerjee v. Notobar Khundu. 

16 I. C. 63 : 16 C. W. N. 1029. 

■S. 151 —Scope of — Exercise of powers 


under Discretion- Order not revisable. 

The exercise of powers under S. 151 
Procedure Code is purely discretionary w'Uh a 
n^Court and if the learned subordinate judge 
l^refused to exercise these powers their non-excer- 
o^cise.is not a ground lor revision. (Moti Sugar, J.) 
t^The Punjab Banking Company v. Divan Dhan- 
-^AT Rai. A. c, 487 : 

jfte 1923 Lah. 506 (2,. 

8 . 161 —Scope of—Extension of limitation 



A reduction ad absnrdum can be avoided by a 
judge under the provisions ol the above sections, 
which are wide enough for the purpose. (John¬ 
stone, C. /•) Sardar Begam V. Jhanda Mal. 

37 1. C. 382 : 17u P. W. R. 1916. 

Ss. 161 and 162 —Scope of. 


^^Power of Court. 

S. l51, C. P. Code must n'>t be used to defeat 

imperative provisions of S. 3 of the Limita- 
n Act. (Chevis, J.) Khairati ». Umar Din. 

66 R C, 270 : 1922 Lah. 266. 

8 . Ibl—Scope of-Inherent power of court 
he doctiine of inherent power has no scope 
Application where there is -“xpress stafutory 
,visions on the point in controversy. (Marl*- 
J ) Firm of Kahna mal Tanarsi Dass v 

, 40 P. t. B. 1928. 


Where there is specific provision in the proce¬ 
dure, Ss. 151 and 152 should not be invoked. 
(Shadi Lai and Le Rossignol, 77 ) Labhu Ram v. 
Amir Chand. 78 P, L. R. 1916 : 

36 I. C. 633 : 105 P. W. R. 1916. 


S, 151 —Scope of. 


The inherent powers of a court are not to be 
used in order to relieve a party from the conse¬ 
quences ol his own mistakes or to enable him to 
evade the law of limilation [Oldfield and Ven- 
katasubba Rao, 77.) Ganapathi Mudaliar v. 
Kkishnamachari. 43 Jff.L.J. 184 : 16 L.W. 178 ; 

31 M. L. X. 135 (H.r.) : (1922) Jill. W. N. 614: 

70 I. C. 743 ; 1922 Mad. 417. 

Ss. 151. 162 and 153~Scope of. 


Ss. 161 to 153. C. 1'. C. do not apply to an erro¬ 
neous judgment or decree when there is no 
difference between the judgment and oecree. 22 
M. 364 ref. to. (Sadasiva Aiyar and Moore, JJ.) 
PiTCHAYvrA V. SuBBA Rao. 34 I. C, 787: 

- s. IblSoope of. 

Inherent power is that which inheres in a 
court by the very fact of its being empowered to 
exercise any jurisdiction at all so that it comes 
within the express sense of the law or within the 
consequences that may be gathered from it. 33 C. 
927, rei, (Oldfield and Tyabjt, JJ.) Moideen 

KUPPAl V. Ponuswami Pillai. 

1 L. W, 882 : 26 I. C. 63 :16 M. L. T. 480. 

—S. Ibl—Scope of-Power when exer^ 


ds^ci 

The power mentioned in S. 151 C. P. Code 

must be used very sparingly and only in the last 

resort, if only beba’ise ct fhe great danger of mis¬ 
take as to what the justi of a given case may 
be and the same result can here be achieved iii 
accordance with the letter as well as the spirit of 
the law. By its very terms S. 151 C. P Code 

does, it. certain specified ctrcumstances, nullt^ 
the clear and imperative provisions of the Code 
as vnell as those that are ambiguous or advisory, 
if any of the latter classes exist. The provisions 
which cannot be nullified by virtue of the power 
mentioned in that section are not those that are 
clear and impeiative bui only those whose opera¬ 
tion in the particular case will not defeat the 
ends ol justice or lead to abuse of the process of 
the court. [Hallifax, A, J. C) Debilal n. 

T/DrQI4NAJI 230 I 

KRISHN . ^ ^ ^ J 

s. 161 — Scope of~Courts not entitled to 

contravene dt.Hnct provisions of law. 

Held, that S. 151 ol the C. P Code was never 
meant to enable the Court to contravene a distinct 
provision ot the law. {Daniels, J. C.) BhagwaN 

Singh v. Sheonath Singh. 

64 I. C. 217 : 24 0. 0. 216. 
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C. P. CODE (V OF 1908), S, 151—Substitution 


-S. 151— Scope of. 

The provisions of S. 151, C. P. C. can only be 
utilised to make such orders as may be necessary 
for the ends ot justice and to prevent abuse ol the 
process of the court. (Stuart and Kanhaiya Laly 
A. J. Cs.) Narendra Bahadur v, Oudh Com¬ 
mercial Bank. 46 I.C. 68 : 5 0. L. J. 163, 

-S. 151— Scope of—Execution — Proceed¬ 
ings. 

Within 30 days of the sale of certain property 
in execution of a rent decree the judgment-debtor 
deposited the decretal money under S. 174, B. T. 
Act with the usual penalty and requested to set 
aside the sale. No further steps being taken, the 
sale was confirmed The Court gave relief under 
S, 161 in a suit to set aside the sale. Heldy on 
further appeal that the plaintiff was entitled to 
the relief claimed, as S. 174. B. T. Act. did not 
require notice to be served. S. 151 did not apply, 
no suit being really pending. (Das, /.) Pahalad 
Singh v. Sajiwan Kai. 52 I. O. 982. 

Stay of Exocutiou. 

■ -S. 151— Stay of execution — Intended 

appeal to Privy Council^ 

S. 151 declares that the court has inherent 
powers to make such orders as may be necessary 
for the ends of justice or to prevent abuse 
of the process of the court. The power 
must be exercised ex debito justitiaCy to do real 
and substantial justice, and its decision based on 
sound general principles and not in conflict with 
them or with the intention of the legislature. 
The High Court has inherent power to stay 
execuiioii, in view of an intended appeal to the 
Pnvy Council. (Mookerjee and Holmwoody JJ,) 
Nand Kishore Singh v. Ram Golam Sadu. 

4o Cal. 955 : 18 I. C. 207 : 16 C. L. J. 508. 

-S 151— Stay of execution — Fraud—No 

suit pending—Power of executing Courts. 

The executing court has no power to stay the 
execution under O. 21, R. 29. if at that time no 
suit is pending before it against the decree-holder 
on the part of the judgment-debtor, but the court 
has an inherent power under S. 151 of the C. P. 
Code to stav execution on the ground that the 
ex parte decree was obtained by fraud, (Scott- 
Smithy /.) P. W. Fitzholms v. Waryam Singh. 

75 I. C. 419 : 1928 Lah. 514. 

-S. 151— Stay of execution. 

An insolvency court has no power under S. 151 
to stay execution proceedings in another court, 
(Sadasiva Atyar and Moore, JJ,) Bashyam 

REDDI Vy SOMASUNDARAM ChETTI. 

32 I. C. 897 : 3 L. W. 250. 

- S. 151— Stay of suit — Abuse of process of 

Court—High Court, 

A High Court has an inherent jurisdiction to 
stay any suit which is an abuse of the process of 
the Court, The plaintiffs have the choice of the 
forum and their choice should not be rebtricied 
as an abuse of the process of the Court because 
the defendant may find it more difficult to make 
their defence in one forum than in another. 

(Whiley C. /, and Tyabji, /.) The Hindusthan 
Assurance and Mutual Benefit Society v, 
Mulraj. 27 I.C, 456 : 27 M.L.T, 646. 


-S. 151—Stay of proceedings—Appellate 

Court. 

The High Court has inherent jurisdiction as a 
court of appeal where an appeal is made to it, to 
stay proceedings in the lower court as ancillary 
to its powers of reversing the order of the inferior 
Court, 3 C. L. J. 29 ; 31 C. 722. Rel. (Mtllery 
C, Jy and CouttSy J.) Lal Nilaman Nath 
Sahideo V, Baldeo Das Bista. 

(1919) Fat. 145 : 52 I.C. 185 : 4 Pat. L.J. 371. 


-S. 151 —Stay of suit. 

Where one of the parties to a reference files.a 
suit in respect of the same subject-matter the 
proceeding in the suit cannot be stayed under 
S. 19 of the Arbitration Act but u'^der the inherent 
powers of the court, (Crouchy A. J, C.) Dhan- 
PATMAL DeWANCHAND V. KiSHiN LAL INDRAJ, 

35 1. G. 536 : 10 S. L. K. 1, 


Substance of Application. 

% 

-S. .151 —Substance of application — Rely^ 

tng on—Erroneous provision of law. 

A court in the administration of justice, should 
not refuse to grant an application, which on the 
merits it ought to grant and in law c;in grant, 
simply because the applicant makes a mistake as 
to the section under which he ought to ask the 
court to exercise its admitted powers Regard 
should be paid to the substance rather than to the 
form of the proceedings. [Mookerjee and Beach- 
crofty JJ,} Beachun Sahu v. Syed Ali Rasul. 

16 I. C. 614. 


Substitution of Parties 


S. 151 and 0. 1, R, 10—Substitution of 
parties — Appeal — Abatement. 

A suit was brought by a firm against three 
other firms but the names of the members ol the 
firm were disclosed. Pending an appeal one of 
the members of the plff firm died and his three 
sons applied under O. 30, R. 4 (2) to be added as 
his legal representatives and parties appellants. 
Their application was dismissed as time-barred, 
and some time after the dismissal the surviving 
appellants applied to add the legal representatives 
as respondents. Held that the Court has inherent 
power to add the legal representative as respon? 
dent and to proceed with the appeal. 3 Pat, L 
J. 409. ref. (Mookerjee and Panton, JJ,) Puun 
Behari Roy v. Mahendra Chandra Ghosal 

67 I. C. 10 : 34 C. L. J, 405. 


-S, 161 — Substitution of parties. 

Where a Judge on the original side of the High 
Court disallowed substitution of parties under a 
misapprehension as to the result of the suit, it 
held that High Court on appeal has power under 
S. 151, C. P, C. to allow the application for sub^ 
stilution. (SandersoHy C. 7., Mookerjee and Flet¬ 
cher ^ JJ,) Nilkantha Ghose V, Swarnamoyee 

66 I. C. 726 : 81 C. L. J. 13o! 

Substitution of parties—Powet 

An appellate Court has power to imple' ' . 

appeal as 

ties to the appeal but not those who were 
plete strangers to the suit. 
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C, P. CODE (V OF 1908), 8, 151—Who can invoke. \ C. P CODE (V OF 1908), S. 162. 


^^powers of a Court to implead parties under 
S. IBl, C% P. Code aie circumscribed by O. 41 
R; -20 ani'it is only in exceptional circumstances 
that the inherent powers under S. 151 could 
Ibbinvoked. (ilfof* Sa$ar, J,) Mt. Haliman v. 

KHAN. 73 I. 0. IM . 

I ^ 

« Who ba^ invoke. 

-8. 161 —Who can invoke. 

The inherent powers of a court cannot be used 
for the beneht of the litigant who has his remedy 
linder the Code oi Civil Procedure, rnuch less for 
one who having bis remedy has lost it by his own 
delay. [Oldfield and Tyabji^ //.) Muthaiah 
Chettiar V, Bawa Sahib. 1 L. W. 96** : 

26 I. C. 46 : 27 M. L. J. 605. 

I 

-!-S. 162— Mistake, error or omission — 

Calculation of amount due—Overlooking of order 

of court. J .. 

In calculating the amount aue on redemption, 
the office overlooked an order of court directing 
the calculation up to date of payment. Held, it 
Was a mere error or mistake under S. 152, C.P.C. 
and could be corrected at any time, {Mears, 

C. J. and Piggott, J.) Bishun Narain v. Mt Bibi 
Ramji. 74 I. C. 842 : 1924 A. 127. 

- s. 182— Amendment of decree—Discre¬ 
tion—Principles guiding—Intervention of rights 
of third parties—Action in good faith. 

The exercise of the power of amendment 
under S. 152, C.P.C. is discretionary, and an ap¬ 
plication for amendment of a decree should be 
rejected as too late if the rights of third parties 
acting in good faith have intervened. (Oldfield 
and Ramesam, JJ.) Narayan Ayyar v. Biyari 
' Bivi 16 L. W. 623 • 32 M. L. T. (H. C.) 98 : 

43 ML. L. J. 869 ; tl922) M W. N. 731 : 

1923 U. 57. 

-S. Ib2—Mistake in plaint. 

Where an error has crept into the record of a 
dase owing to the mis-description of the suit pro- 
'perty Jn the plaint it is incumbent on the Court 
"to correct the error on an application under 
S. 152, C.P.C. (Piggott and Walsh, JJ.) Surjan 
■SiMGH V. Wazir Singh. 21 A. L, J. 328 : 

I. K. 4 A. 184 : 72 I. C. 483 : 1923 A. 349 (2). 

_S. 152 —Appellate Court can amend the 

decree of the First Court. _ 

The decree of the lower Court merges into that 

of the App. Court and the two become one for 
tha sake of execution. Therefore the App. Court 
■ can amend the errors if any in the lower Court s 

.decree. (Tudball, J.) Maiku La^. 

' Singh. 19 A, L. J. 376 : 62 I. C. 910 : 

, 3 U. P. L. B. (A) 156. 







_Ss. 152 and 116— Refusal to amend— 

Revision. _ / • j 

■ * it Is open to the successor in otnce oi a judge 

'1^ rectify an accidental error in the judgment ot 

%^^^^^^Mecessor. If the judge declines 

jmjgh Court might interfere in revision. (Tudbalh 

AzizWR Rahman Khan v . Abdul Hai K”AN. 

^ m . 18 A. L. J. 601 : 86 I C. 963 : 

2 V. P. !<. B- (AU.) 196. 




-S. Ib2~-Appeal — Order under—Order 

not appealable^ 

There is no appeal from an amendment under 
S. 152. C. P. C. (Tudball and Ryves, JJ.) Raja 
Sardar Mahesh Prasad Singh v, Musammat 
Budhwanti. 64 I.C 387 : 2 U P.L R. IH. C.) 70. 

-S. 162 — Mistake — Parties* neglect — 

Amtndnieni. 

S. 152 of the C. P. Code is confined to the 
correction of clerical errors made by the court 
itself and has no concern with the mistakes of 
parties. [Walsh and Stuart, JJ.) Ramchandar 
Sarup V. Mazhar Hussain. 611 C. 66 : 

1 U. P. L. R (H. C.) 69. 

-S. 162—Jurisdiction—Decree of trial 

court affirmed on appeal. 

The applicant for amendment of a decree con¬ 
firmed on appeal, must show a variance between 
the judgment and the decree of the Appellate 
Court and not a variance between those of the 
lower Court. [Richards, C. J. and Banerji, J.) 
Balgobind Rai V. Sheoraj Kai. 

46 1. C. 376 : 16 A. L. J. 461. 

-S. 152— Execution-’Amendment oj decree 

in. 

The property mortgaged was misdescribed in 
the deciee and ordered to be sold as muafi while 
the property was in fact assessed to revenue. 
When the mortgagee applied for execution of his 
decree the objector who had purchased the same 
property in execution of a simple money decree 
i pleaded that there was no muafi. Held, that the 
misdescription not having deceived the objector 
when he purchased, the court was not debarred 
from correcting the error ii the decree. [Tudball 
and Rafique, JJ.) Basanti v. KuNj Behari Lal. 

44 1. C. 993 : 16 A. L. J. 262. 

-S. 162— Jurisdiction—AppeHate decree — 

Forum, / ^ ^ , 

When a lower Court’s deCree is superseded by 

a decree of High Court, an application for amend¬ 
ment under S, 15^1 should be made to High Court 
and not to the lower Court. [Richards, CJ. and 
Banerii, 7.) Mohammad Akbar vx Kallan Khan. 

42 I. C. 970. 
/ 

-S. 162-'Scope of. 

A decree against one person cannot be amen¬ 
ded by adding another as judgment debtor 
when no decree has been passed against him. 
[Tudball and Rafique^ JJ) Bharatha Indu v, 
Tilak Kunwar. 40 1* 0. 47. 

——S, 162 —Clerical error—Amendment 
Where a munsif by a clerical error recorded 
in his final order aa order dismissing the suit 
instead of decreeing it and the decree was 
prepared accordingly. Held, that the munsif is 
competent under S. lS2 to subsequently correct 
the error. [Banerjt, J.) BhagiraTHI Non^a 
V. SUKHDEO Noniya. 29 I. C. 144. 

_162 and 116 —Refusal to amend— 

Revision. ^ . . , , 

Where a judgment declared the rights of the 

defendants as prior mortgagees but the decree 

omitted to provide for the same, the trial court 
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C. P. CODE (V OF 1908), S. 152. 

rejected an application to amend the decree. Held 
that this was a clear case of error arising from 
an accidental slip or omission and the High Court 
could rectify it in revision. {Chamier and 
PtggoiU Sahdeo Gir V Deo Dutt Misir 

37 All. 323 : 29 I. C. 60 : 13 A. L, J. 449, 

--S. Clerical mistake-—Costs — Revi¬ 
sion. 

In a decree two sets of pleaders’ fees were 
erroneously charged instead of one. and an 
application for amendment made nearly after a 
year was refused. Held^ that the High Court 
could not interfere in revision, it being doubtful 
whether error was really a clerical or an arith¬ 
metical mistake. {Knox^ J.) Pahlad Das v. 

Collector of Jaunpur. 

27 I. C. 922 : 13 A. L. J. 60. 

-S. 152— Clerical trror — Relief claimed. ' 

A mere clerical error in the relief claimed and 
in the decree that was prepared in accordance 
therewith, ^an be corrected throughout the record 
by the court under S. 152 of the C.P.C. [Tudball, 
J.) Sheo Balak Path<k v Sukhdei. 

23 1. C. 344 : 12 A. L. J. 185. 

-S. Ib2 —Variation between decree and 

judgment — None—-No amendment. 

A decree can be amended on the ground of an 
error or accidental omission in the judgment in 
terms of which the decreee is prepared, only by 
first amending the judgment. If a judgment 
directs no payment of interest the decree cannot 
grant it, (Knox and Piggott, //.) Ram Ghulam 
V. Sarjoo Pershad. 111, c. 896. 


C. P. CODE (V OF 1908), S. 152. 1 

scope of appeal. [Richardson and Shatnsul Hudat || 

//,) KERAMATULLA MEAH V, CHETUMNISSA BiBL M 

57 1. 0,710* 1 

-S. Ib2—Jurisdiction—Appeal—Confirma-t' % 

tiofi of decree on appeal.' ^ 1 

Where an Appellate CQUJ^t affirms the decree of | 
the court below it must be^takenas embodying or J 
superseding that decree.' It is the appellate decree | 
that has to be amended or executed as the case 
may be. (Teu**^on and Newbould, JJ.) BiPIN ^ 
Behari bEN V. Krishna Behari Sen. > i 

45 I. C. 246r 

- S. 152 and 0. 47, R l—Scope of^Errofi^ j 

ous order—Correction of. ^ j 

An order made by a Judge in a partition suiti \ 
allowing the sale of an undivided share of one of' 
the properties, the subject-matter of the suit for ', 
paying costs already incurred and costs ol parti- ^ 
lion cannot be revoked by the successor, unless 
the case tails within S. l52 or O, 47 R. 1, or there 
is fraud or such special circumstances as to^ 
justify the court in exercising its inherent juris¬ 
diction, to review its own order. {Greaves, 7.) 
Baqant Kumar Das v. Kusum Kumari Dasi. 

44 Cal. 28 : 38 1. C. 584. 

-S. Ib2—Variation between decree and ^ 

judgment. . 

Anv divergence between the decree and the 
judgment is a matter for amendment of the decree 
and not for a fresh suit tor setting the decree 
aside. (Jenkins, C.J. and Holmwood, 7.) Kusa- 
DHAJ Bhakta V. Broja Mohan Bhakta. 

43 Cal, 217 : 

31 I. C. 13 ; 19 C. W. N. 1228. 


-S. 152— Amendment of decree—Decree 

passed against legal representative personally. 

To pass a decree against the legal representa¬ 
tive ot the deceased defendant so as to make him 
personally liable is not competent to a Court to 
direct. When the attention of the Court is drawn 
to the error, even although it might be at a rather 
late stage of the proceedings there ts no reason 
why on that account the mistake should not be 
remedied. (Vlacleod, C. 7. and Crump, 7.) Jaya- 
VANT Rao Narayan V. Narsing Sakharam. 

1923 Bom. 414. 


-S, lb2—Consent decree. 

A consent decree can be varied only by 
consent (Scott and Beaman, 77.) Lachiram v> 
Jana Yesu Mang. 27 I. C. 830 : 

16 Bom. L. R. 668. 

---S. 152— Consent decree — Variation by 

consen U 

A decree made by cons^n^ can only be varied 
by consent. (1891) W. foil. (Scott, C. 7. 

and Beaman, J.) Bapu j^iTHAL. 

27 I. C. 134^,Te.Bom. L, R 670 (Note). 

-S. 152— Jurisdiction — Appeal — Amend¬ 
ment of decree not in accordance with the judg¬ 
ment. 

An application by the plaintiff to amend the 
decree to bring it in conformity with the judg¬ 
ment must be made to the court which passed it 
and not to the appellate court as it is outside the 


S. 162— Grounds for amendment 


Change of circumstances - Remedy. 

Where the amendment of a decree is required 
on the ground of subsequent change of circum¬ 
stances the decree-holders are not entitled to 
have it^amended by an application to the court 
which passed it but may have their remedy in a 
suit appropriately framed to set aside the decree. 
13 C. W, N, 1197, ref. (Mookerjee and Beafhcroft,^ 
77.) JiTENDRA Nath Roy v. Rasik Lal^Sen. 

27 1. C. 300. 


S lb2—Consent decree—Some terms of 


compromise not entered in the decree. 

S 152 C. P. C. authorises the court to remedy 
errors in formal express! >n of its order occasion¬ 
ed by its own indoleuce and if a compromise 
decree does not embody all the terms of the com¬ 
promise the decree could be corrected. (C^xe 
and Rcy, 77.) Muthiar Rahman v. Hurendra.' 
Nath Mukherjee, 21 I. c. 118. 


S. 162— Sale ceriifloaie—Amendment 


Ultra vires, 

A court has no jurisdiction for amendment of-a 
certificate of sale so as to alter the share of thq 
property sold according to the sale proclamation 
(Harrington and Carnduff, 77.) Nazir Ahshan 
V. Dalip Mahton. 18 I c. 725;'' 

--S. 152—-Remedy by suit—Judgment 

decree Sutt fo* amending—Previous courtxM ’ 
competent jurisdiction. oo kd! 
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^ A suit for amenaing a judgment or decre 
passed by a competent court on the ground of 
mistake is not maintainable in a Civil Court. 10 
C. W. N. 1024 ; 6 C. W. N. 889 ; 3 C. W. N. 375, 
rel. 8 C. W. N. 473 dist. (Brett and Carnduff, 
77.) Bhonda Singh v. Dowlat Roy. 

16 C. L. J. 676 : 14 I. C. 93 : 17 C. W. . 82. 

4 

—-S. 152 — Jurisdiciion — Appeal—Court 

competent to amend. 

After the lower court's decree has merged into 
that of the appellate court, only the appellate 
Court can entertain an application for amendment 
of decree but' it is not a general rule that the 
'ojyer court^s control over the decree comes to an 
tad as soon as an appealis'preferred against it. 
(^(ookerjee and Carnduff^ Brijalal Singh 
j^mMahadeo Prasad. 16 C. L. J. 432 : 

12 I. C. 669 : 17 C. W, N. 183. 


S. 152 —Order of amendment —Not 
^ippealable, 

X Though an appeal can lie against an amended 
decree in the same way as against any other 
decree, there can be no appeal against an order 
amending a decree. The Court has power to 
amend clerical errors which had crept into a de¬ 
cree by following similar errors in the plaint, 
without causing the pleadings in which the errors 
first appeared to be amended, [Campbell^ J.) Asa 
Singh v, Jagjit Singh. 73 I. c. 679: 

1923 Lah. 147 (2). 


— — S. 152 and 0. 47, R. n—Application, 

Even though a Court purported to act under 
‘ S. 102 on an application which challenged the 
whole system of calculation adopted by a Court,but 
t^ere was no allegation that there was any arith¬ 
metical or clercial mistake, really the order is an 
order under O. 47, R. 7 of the Code and an appeal 
lies from it. (Wilbeforce^ J .) Ranji Lal v, 
Giyani, 3 (Lab). L. J. 341 : 

66 I, C. 992: 4 U. P. L, E. Lab. 54. 

-S. \b 2 —-Jurisdiction—Revision of small 


cause decree—Application for amendment. 

High Court can revise and set aside or modify 
a decreq of a Small Cause Court, When it refu¬ 
ses to revise the decree, it must remain as the 
decree of the original Court and an application for 
the amendment of it lyiust be made to the original 
and not to the High'^Court. (Ratti£an^ C./.) Khuda 


Baksh v.-Alla Ditta. 


88. 152 and 151 


58 1. C. 630 : 1 Lab. 342. 

Scope of amendment of 


^decree—Inherent power. 
Courts in India can a 


lend or vary decrees in 


h. 


order to bring them into accord with the 
merits even if the amendments do not fall vvitnin 
S. 152, C. P. C. 37 Cal, 649. ref {Abdul J,) 

toGAT RAI z;. Alia. k mti 





8. 152—Delay. 



An application for amendment of a decree pre- 
,mited long after date of the decree is not 
stainable. (Scoti-Smtth, 7.) J. *'• 

7 F. L. E. « ^0-«»: 

BT mo._ oftwroti^ prin- 


application for amendment on the 
osts had been assessed on an erroneous prm- 


s • 
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ciple is bad. The proper remedy is by way of 
appeal. Amendment would not be granted on 
the ground that an appeal is barred, {Reid^ C, /,) 
Shahdin V, SIRAJVDDIN. 25 P. W. R, 1913 : 

17 I. C. 418: 47 P. R. 1918, 

-S. — Appeal—Order under. 

An order under S. 152 (S. 206 of C. P. C, 1882) 
directing amendment of a decree, not in confor¬ 
mity with judgment, is not a decree and there¬ 
fore not appealable, but revision lies. {Chevis^ J,) 
Bavval Singh v, Lachman Singh, 24 P. E. 1911. 

186 P. L. R. 1911: 10 I. C. 880: 56 P. W. R. 191l’ 

-S, 162 —Amendment of decree — Discre-^ 

tion—Principles guiding—Intervention of rights 
0 third parties action in good faith — Effect—Sale 
in execution of decree—Subsequent application 
for its amendmeivi — parties—Purchase of neces¬ 
sary parties. 

The exercise of the power to amend a decree 
under section 152 of the Civil Procedure Code is 
discretionary and ought not to be exercised where 
an application to amend is made after the rights 
of third parties acting in good faith have 
intervened without those parties being made par¬ 
ties to the application. {Oldfield and Ramesam% 
//.) Narayana Ayyar V, Biyari BlVI. 

43 M. L. J. 559: (1922) M. W. N. 731: 

16 L. W. 623 : 32 M. L. J. 98 ! 

69 I. C 977 : 1923 M, 67. 

-S. 152 —Amendment of deccree — Delay — 

—No difference between decree and judgment — 
Time for review over. 

Where the time for reviewing a judgment and 
decree is long past and there is no difference bet¬ 
ween the decree and judgment, the objection 
cannot be raised in a way to take advantage of 
S. 152 in tne absence of clerical or arithmetical 
errors. [Spencer and OdgerSy 77.) Muniyappa 
Chetty V. Mangathyammal. 15 L. W. 393 ; 

1922 Had. 192. 


-S. 152 — Clercial error — When to be 

corrected. 

A Court can correct a clercial error in a plaint 
in whatever subsequent record it is repeated by 
slip, or inadvertence or by mistake, (Sadasiva 
Aiyar and Spencery 77.),Mahaboob Begum v, Lal 
Begum. 62 I. C. 652 : 14 L W. 446. 

-S. IbZ—Jurisdiction-Pendency of appeal 

Forum. 

The clerical errors or slips in a decree or order 
can be corrected by the court which passed it, al¬ 
though an appeal against the same is pending in 
a superior court. (Spencery 7.) MuthU Bhattar 

V. Mrithunjaya Bhattar. 44 I. ^-^3 : 

7 L. w, 8. 


S. 162— Jurisdiction—Appellate decree 


mendment, , au 

Where a decree is confirmed in appeal, the 

ily court competent to amend the decree is the 

ppellate Court and not the Court against whose 

■cree appeal was preferred. 24 M. 646, dist. 

eshagiri Aiyavy J.) Bhagifathi Nethiar 

mma V, Meenakshi Nethiaramma. 

31 M. L. J 488 : (1916) 2 M. W. K. 249 i 


__gg, 152 and 153— Award—Decree on, em* 

bodying terms not mentioned in the award—^ 
Remedy, 
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Where a decree passed on an award, by mis¬ 
take or inadvertence embodied a relief as to pay¬ 
ment oi costs not mentioned in the award the, 
defect can be cured only by an appeal or by an 
application for review under O. 47, R. 1, C. P. C., 
and not by amendment of the decree under Ss. 151 
to 153. {Sadasiva Iyer and Moore, JJ,) Pitch- 
AYYA V. SUBBA Rao. 34 I. C. 787: 3 L. W. 499 : 

-S. 152 —Grounds for—Difference between 

decree and judgment. 

Where the decretal portion of the judgment 
gives a mortgage decree and the decree is wrongly 
drafted so as to give the decree-holder only a 
charge on the property, the proper course is to 
apply to the court which passed the decree to 
amend the decree according to judgment. An 
Appellate Court can also amend the decree on 
appeal. {Seshagiri Iyer and Napier, JJ,) Upadha- 

YAYULU YEGNANARAYANA V, KoTTALANKA MaK- 

AYYA, 31 I. C. 478 : (1915) M. W. N. 914. 

-- S, 152 — Jurisdiction — Appeal—Power to 

rectify error in decree — Appeal. 

A District Court could not rectify an error in 
its final decree copied from High Court's preli¬ 
minary decree. (Sadasiva Iyer and Tyabji, JJ.) 
PUCHALAPALLI AdISESHADRI V. MUNGAMUR SIVA- 
RAMAYYA. 31 I. C. 320. 

-S. 152— Clerical error—Erroneous des¬ 
cription of property in schedule to plaint, copied 
into decree. 

Alterations in decree cannot be made in respect 
of description of property to bring in confor¬ 
mity with the judgment, (Napier, J.) Gotik 
Kesava Reddy v. Vudhya Ramayya. 28 I.C 920, 

[But see (1914) M. W. N. 107 : 

22 I. C. 774 : 15 M. L. T. 102.] 

S. 152— Decree — Amendment — Appeal — 
Power of Court after appeal — Revision. 

A court cannot amend its own decree, after it 
has been affirmed in appeal. (Hannay, J.) Krisana 
Upadhaya V. Canapaye Upadya. 28 I. C. 586. 

-S. 152 —Jurisdiction —Pendency of appeal 

—Power of Court to amend decree. 

On an application for an amendment of the 
decree the subordinate Judge ordered that it 
should be posted with the appeal from the decree 
but it was disposed of without amendment, as the 
application was not brought to his notice. Before 
filing a second appeal he was asked to amend but 
he declined for want of jurisdiction. Held he had 
jurisdiction to amend. (Seshagiri lyet, J.) Baja 
Ram Rao v. Arumugam Karupatti. 

28 L C. 377 ; 17 M L. T. 224 

- S. ’Arithmetical error—Repeated in 

the decree of High Court—CoryecHon. 

Arithmetical errors made in the lower court and 
repeated in the High Court office in drawing up 
the order of the High Court, must be corrected by 
the High Court. (Sadasiva Aiyar and Spencer, 
JJ.) Adusumalli Venktaratnam V. Sankara- 
YANNa. 24 1. C. 283 : 1 L W. 298 

-S, 152—C/er/ca/ errors — Error copied 

from pleadings. 

A court can amend clerical errors in a decree 
which have crept through copying similar errors 
in the plaint, without causing amendments in the 

which the errors first appeared. 16 
M. 424 foil. (Sadasiva Iyer and Tyabji, JJ.) 


\ 


C. P. CODE (V OF 1908), S. 162. 

Somasundakam Chettiar V. Rama Krishna 
Kadir Velasami. 15 M. L. T. 102 : 22 I. C. 774 : 

(1914) M. W. N. 107. 

-Ss. 152, and 155— Jurisdiction — Appeal — 

Dismissal of on the ground that no appeal lay— 
Right to apply for amendment. 

The dismissal of an appeal on the ground that no 
appeal lies from the judgment does not amount 
to the confirmation of the original decree or su^ 
perseding it. and the lower c >urt can amend its 
own decree. The High Court can revise under 
S. 115a decree unnecessarily amended by a court 
acting in excess of its jurisdiction though under 
an error of law. (Sundara Iyer and Sadasiva 
Iyer, JJ.) Pankajammal v. Seshadri Aiyangar. 

16 I. C. 933^ 

-S. 162— Grounds for amendment — Obvif 

ous mistake. 

Application for amendment of a decree to bring 
it into conformity with the judgment will lie only 
where there is an obvious slip or mistake. (Abdur 
Rahim and Spencer, JJ.) Gujjalapadi SUBBA 
Naidu V. Gujjalapadi Venktasubba Naidu. 

13 I. C. 113 : 11 M. L. T. 

S- 162— Decree — Amendment. 

Extension of time given by the appellate Court 
to perform any condition amounts to an amend-" 
ment of the condition. (Abdur Rahim and Sun* 
dara Aiyar, JJ.) Mohiddin Kuppayya v. Mari- 
yan Karim. lO M.L.T, 284 : (1911) 2 M.W-N, 240 : ' 

21 M. L. J. 1018 : 12 1, C. 139. 

— 162— Jurisdiction—Appellate decree— 

Power to amend— Appeal dismissal under O. 41. 

R. 11, C. P. C. 

Where a decree is confirmed upon appeal the 
decree of the original Court becomes merged in 
the decree of the Appellate Court. The latter 
Court alone has jurisdiction to amend the decree 
even if the appeal had been dismissed under 
0.41, R. 11, C.P.C. (Prideaux, A.J. C.) MussAM- 

MAT SlLARBI V. MAHADU DhANGAR. 56 I C. 

' S. 152— Costs — Omission, . j 

An application to correct a decree in the matter 
of costs can be made under S. 152,jC. P. q. 
(Prideaux, A, J, C.) Krishan v. Mahadeo. * 

.. 64 I. C. 821. 

S- 162 and 0. 41, R. 17 — Jurisdiction- 
Appeal—Dismissal of appeal for default— 
Decree—Amendment —Forum. ^ 

Where an appeal is dismissed for default, th- 
dismissal does not amount to a confirmation o, 
the decree appealed from. The decree continues 
to be the final decree in the case, and an applica¬ 
tion for amendment of the decree must be made 
to the court which passed the decree appealed 
from and not to the Court which dismissed tl)e 
appeal. (Mittra, A. J. C.) Daulat v, Rajaram* 

. 43 1. C. 360. 

—-Ss. 162 and IbZ—Scope of—Mistaken 

an ferior to suit—Amendment. . ^ 

Ss, 152 and 153 do not apply where the mistakes 
have an origin anterior to the suit. A suit? fpr. 
rectification will be the appropriate remedy in-^ 
such cases. (Batten, A. J.C.) Bala Prasad 
^^NOO. 8 N, L, R. 13 : 14 I. C. 4«^_ 

Mistakes in decree and judgnUHtl^ 

Mistakes in plaint—Correction of^ ^ , 

Errors in judgements and decrees can 
rected at any moment ; and if those errors foj 
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from clerical mistakes committed in the plaint or 
othfer proceedings it is open to the Court to as¬ 
certain by enquiry whether any accidental slip 
haa occurred and to rectify it, if the real points at 
issue are not affected thereby. 12 A. Ij J. 185 • 17 
O. C. 256 foil. (Kanhaiya Lai. /. C ) Pahalwan 
Singh v. Ganga Baksh Singh. 66 I. C. 693: 

8 0. L J. 416. 


—— -S, 162— Mistake — Judgment — Rectifica- 

Hon, 

A Court can rectify an obvious error in its 
judgment. (Lindsay, J. C.) Sukhdeo P'kasad v. 
Ram AUTAR 42 I. C. 66 : 4 0. L. J. 476. 

-S. 162 and 0, 20, Br. 3 and 14 —Sco^e of, 

A right extinguished by virtue of a decree bind¬ 
ing on the parties cannot be revived by any sub¬ 
sequent act of the court or the party at fault, 
(Kanhaiya Lai, A. J. C.) Bacchhulal v, Raja 

ram. 19 I. c. 347 : 16. 0 . C. 6. 

-S, 152— Grounds for amendment — Mis¬ 
take, 

A decree may be rectified at the instance of a 
party on grounds of mistake, but not where 
there is neglect on his part. (Lindsay, A. J. C.) 
Ramzan Khan v. Muhammad Vakuu Khan. 

111. C. 537. 

-5. \b 2 —Mistake -Reotification. 

A plff. who obtains a decree for specific share 

is not entitled to more, merely because there is 

an arithmetical error. In such a case the proper 

course is to get the mistake rectified under C P C. 

S. 152. Where, however the operative part 

awards a particular share but there is an error in 

the details, they may be regarded as surplusage 

(Evans, J. C ) Mata Badal v, Kablasi, 

9 I. C. 433. 

-S. 152—•* Court meaning of, 

* Court” in S. 152 does not mean the parti¬ 
cular presiding Judge who may have made the 
mistake but means the Court, whoever may be 
the presiding officer. (Das, 7.) Mewa Sahu r*. 
Jhouti Singh*. 2 Pat. L. T. 296 r 63 I. C. 840. 

_S. 152 and 0. 47, B. 1- Variation between 

decree -and Judgment—Amendment of decree 

Judgment also attacked — Review. 

Where, in a petition for amendment of tne 
decree, the judgment is also attacked, the petition 
is one for review as well as a petition lor the 

amendment of the decree. (Mullick and Sultan 

‘Ahmed, JJ.) Shree Sakti Narain Singh i;. 
TT? Singh ® Pat. I*. J* . 

IR bINGH. ^ ^ ^ J p . 

2 V. P. I*. B. (Pat.) 50. 

_ S. 152— Mistake—Costs — Omission of. 

Court can add an order as to costs to the ju g- 

ment already pronounced. (Coults and Das, JJ,) 

Shdho Charan Singh v. Gangeswar Koeb. 
y. 57 -I-. V, loo. 

'L _Ss. 152 and 151 —Consent decree inJie- 

rent power — Amendmenf. lustified 

Amendment of decree under S 152 is just^ 

"-4^ Mistake. The inherent power 

to b»ng the decree conform with ^ 

^^mdgment and is not to be useu n 
P eefee founded upon compromise. only re 

Mh^r on the ground of fraud, mistake or some 


C. P. CODE (V OF 1908), S. 188. 

other ground. (Atkinson and Das, JJ.) Kam 
Lagan Sahu v. Ram Birich Koeri, 

50 I. C. 497 ; 4 Pat. L. J. 205. 

-Sb. 162 and IbZ—Execution—Delivery of 

properties not covered by decree—Jurisdiction of 
Court to amend, 

A court should correct its own mistake^and not 
drive the parties to a subsequent suit, if in execu¬ 
tion of a decree ttie Court officer delivers posses¬ 
sion of more properties than were sold without 
the knowledge of the judgment debtor. (Roe and 
Jwala Prasad, JJ.) Sheo Prasad Rai v, Dha- 
RAM Sen Rai. 49 I. C. 948. 

-S. Ib2—Omission of one of the mortgage 

properties in plaint and decree—Power to correct 
exists, 

Bv a mete oversight the plaint and the decree 
in a mortgage suit omitted one of the items in a 
mortgage document, though there was no dispute 
between the parties as to what was included. Held 
the error can be corrected under S. 152, C. P. 
Code. (Duckworth, J.) Maung Chit Hlaing v, 
N. A. R. M. Chetty. 741. C. 1020: 

1924 Bang. 104_ 

_S, lb2—Appellate decree—Trial Court 

cannot amend—NoUcc. 

Once a decree has been confirmed on appeal, it 
is merged in the appellate decree and the Trial 
Court has no longer any jurisdiction to amend 
that decree. Notice must be given to opposite 
party before amending a decree. (Saunders, 7. 
C.) Maung Yangin v. Katharasan Chetty. 

63 1. C. 799 : (1921) 4 TJ. B. B. 1. 

_S \b 2 ~-Accidenial mistake—Decree for 

foreclosure inadvertently passed in place of one 
for sale—Alteration if can be made—Rights oi 

parties how determined. 

A decree for foreclosure inadvertently passed 
in lieu of one for sale cannot, where the decree 
has been assigned over, be altered except on an 
application by the judgment-debtor ^tp that effect. 
The rights of the assignee in such cases may be 
left for determination either in execution or in a 
regular suit. (Hartnoll, O. C. J! and Young, J.) 
LuN Maung v. Momien Bee Bee. 

7 If* Ri ole 

- Scope of. „ 

S. l52 does not cover the practical revwsal or 
the court’s finding on a formal issue. (Crouch 
and Boyd, A . J. Cs.) I saRDAS ThakuRDAS. 

24 I. C. 831 : 7 S. L. B. 186. 

_S Xb2 —Variation between judgment and 

decree - Clerical error — Decree — Power to 

amend—Limitation-Appellate Court confirming. 

An error arising from a discrepancy between a 
judgment and decree is a clerical^ error and the 

couTt could amend it of its own motion ; and 
where the clerical error has been incorporated in 
the appellate decree it is the 

has to be corrected. Application under S. 162 C. 
p C‘ is not governed by the Limitation Act, 

(Pratt, 7. C. and Crouch, A, 7. C.) Bikhomal 

Lalchand V. I^ajalmal Manomal. * 

21 I. C. 640 : 7 8. L. B. Oo* 


_-S, 153— Appellate 

mistake or obvious err or. in 

Duty to amend. 


Court—Arithmetical 
plaint and decree— 
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Where in a suit on a mortgage the name of the 
village in which the mortgaged property was 
situated was misdescribed and the mistake is dis¬ 
covered on appeal it is the duly of the appellate 
Court to allow an amendment of the plaint and 
thus rectify a cleri . 3 I mistake. (Ryves and Gokul 
Prasad, JJ.) Bhagirith Shukul v. Chandra 
HarihSr Pattak, 20 A. L. J. 159 : L.R. 3 A. 115 : 

66 I. C. 208 : 1922 All. 81. 


S. 153 and 0. 6, R, 17 —Amendment of 


plaint—Power of Court after decree is made. 

S. 153, C. P. Code allows the Court to give 
leave for amendment at any time in any proceed¬ 
ing in a suit, and Order 6, Rule 17 says that the 
Court may allow such amendments at any stage of 
the proceedings, Prirru facie this limits the Court 
to allow amendments in pleadings during the 
actual pendency of the suit and not after the de¬ 
cree has- be^u actually drawn up and sealed. 
But when a decree is passed, if it is final, the 
original Court is, generally speaking, functus offi- 
oio and the occasion for an amendment of plead¬ 
ings cannot reali;- arise. [Fawcett^ J.) Kishen 
Prasad and Co., i-iD. v, Fullumal Hiralal, 

' 25 Bom. L. R. 888 : 77 I. C. 171 : 1924 Bom. 166. 

S. 153 and 0. 1, R. iO-Dead man--Appeal 


against—Addition of legal representatives is 
illegal. 

The respondent whose name was entered in 
the cause title of an appeal died before its pre¬ 
sentation and an application was made to substi¬ 
tute the names of his legal representatives in his 
place. Held that the application could not be 
sustained, The proper course for the appellant 
was to file another appeal against the legal repre¬ 
sentatives a^ to have the delay excused,(O/ti/fc/d 
and VenkaMUubba Rao, JJ.) GovINDa Kaviraj 
Purohita zT Gauranga Saw. 18 L.W. 54 : 

(1923) M. W. N. 408 : 45 M. L. J. 231 : 

75 I. C 739 ; 1924 Mad. 66. 

-8. 153 —Notice to op-tosite party necessary 


Amendment of sale certificate without notice to 
judgment-debtor is irregularity. {Devadoss, /.) 
Yagnaswami Iyer v. Chidambaranatha Muda- 
LIAR. (1922) M. W. N. 130 : 66 I. C. 732 : 

16 L. W. 760 : 1922 M. 63. 

-S. 153 and 0. 21, R. 57— Execution^ 


application—A me n dment» 

Upon the dismissal of an application for execu¬ 
tion the attachment of property ceases and a 
subsequent petition only for sale is defective, but 
this defect can be remedied by amendment under 
S. 163, C. P. C. (Sadasiva Aiyar and Napier, JJ.) 
Kuncha 'Pudy Ananth Venkata Veerara- 

GHAVA ChARYULU V. MULLIKARJUNA PRASAD 

Naidu. 25 I. C. 883 : 1 L. W, 665. 

-S. Amendment of plaint—No sig¬ 


C. P. CODE (V OF 1808), S. 167. 


S. XbZ^Applicability- Dismissal ordc 



As the dismissal order was not an error or .Ct. 
fect in the proceedings, S. 163 does not appl> 
the remedy for the aggrieved minors is to appe= 
against the order. (Roe and Jwala Prasad, Jj 
Ramghulam Singh v. Sheodeonarain SiNGh 
(1922) Pat, 5 : 3 Pat. L. T. 149 : 1922 P. 121 

S. 164 —Scope of. 


. .K 


i I 


.•4! 




S, 154 has no bearing on the powers of a-^ 
Appellate Court in dealing with appeals before tt. 
(Chitiy and Chatterjee, JJ.) AbdUL Aziz v, 
Momin, 9 C. 816. 




S. 154 and 0. 41, R. 23 and 0. 43, R. 1 ( . A 




—Remand before new code — Appeal. 

Where in a suit instituted before the comic 
into force of the new C. P. Code, an order o' 
remand is passed after the new Code has comu 
into force, the right of appeal against the order i 
regulated by the new and noi by the oL. 
Code* 21 M. L, J. 631 , diss. The words “ any 
present right of appeal in S, 154, C. P. C. mea?* 
a right of appeal in esse and not in parse (», e 
a right of appeal which had actually come int 
existence and was capable of being exercised b 
the aggrieved party at the commencement t 
the new statute, (Johnstone and Shah Din, JJ \ 
GANDA MAL V, PiRAN DITTA. 

1 P. R. 1913 : 156 P. L. R. 1912 : 16 I. C. 726 

84'P. W. B, 191;;. 

S. 154 —Scope of. 




•m 




The general law that a right of appeal is mor 
than a matter of procedure and an alteration i ' 
the law of procedure would not react upon th t;. 
right of appeal, is superseded by S, 164. (Pmr ^ 
J. C. and Crouch, A, J. C.) Alim v. Moledino; 

6 S. L. R. 168 : 19 1. C. 346. 

-S 166 and 0. 21, Rr. 58. and 63 — Otht: 



t 


remedy — Suit—No interference. 

An order disallowing a claim petition is^noi 
subject to revision by the High Court as the 
petitioner has a remedy by suit. (Miller, J.) Subbl 
Reddiar V. Kumarasawmy Reddia^, 

211. C. 461 ; (1913) M. W, N. 856 

-S. 167 —'Rules made*—Meaning qf. 

The expression ** rules made '' in S. 157 m|^t 


4 


nature and no verification. 

Want of signature and verification does not 
entail rejection of the plaint as they can be sup¬ 
plied at any stage. (Miller and Abdur Rahim, JJ.) 
Arunachellam Chetty V, Prabhayya Chetty. 

26 174 : 17 I, C. 680 : 

>(1^12) M, W, N. 1207. 


Mmtf *. 


mean rules properly and validly made, in oth 
words made with jurisdiction by the prop 
authority. Rules under old Code which wek 
ultra vires then are not valid because they couRi 
be made under the new Code. (Sadasiva Aiya 
and Napier, JJ.) Ramakrishna Pillai v. Muth 
Perumal Pillai. 29 M. L. J. 663 : 31 I. C. 924. 

S. 167 and 0. 21, R. 43 —'Consistent with 
the code*---Meaning of —Rules under the old<odt 





—Custody of live stock. 

The words '• consistent with the code mean 
-I only consistent with the sections of the code and / 
not with the rules which are alterable by the ( 
High Court. Rules framed by the local Govern- ^ 
ment under S. 269 of the old Code are in forct 
until rules are made by the High Court under the 
power given by S..ri28 (2) of the new Code. (White 
(A JSankqran — Munfo, JJ.) In ret 

Referencr-under grnMP Act, 1899. ^ 


h 


24 M; L. j. 637^:-20 t c. 776 : 37 Mad. 17 


form nos. 57—105— PRi 

THE M. L. J, PRESS, MioPlAS. 


AT 


.tU 


t 




END OF VO 


(pi 3 


* • . 


L., 


01 






7 O 


4 


1 


- 1 





0 




M * 




\R:, 


V akkil rtigH ^ 

briuaqah fXMMiimiiff 


r*> . 

>#*• 


UL Ml 


•. $ 


■- < : i 


i . I 5 


t-’* - .> / ? 




-ourt, 

- • ( K^shi 




£F 


I 












n 

Tv 




A. a 


Vu,A\ Oourt, 




L®iii| 



J 


4 













